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Evans  and  others  v.  Smith. 

(Circuit  Court,  D.  Colorado.    June  23,  1884.) 

1.  Federal  Courts — Rbmo val  of  Causes  from  State  Court — 8everal  Ac- 

tions between  Same  Parties,  Etc. 

In  several  actions  for  the  same  cause  between  the  same  parties  in  a  court  of 
the  state,  the  parties  may  not  proceed  to  trial  in  one  and  afterwards  remove 
another,  under  the  act  of  1875,  and  have  the  right  to  try  the  latter  in  a  federal 
court. 

2.  Sake — Rearrangement  of  Parties. 

The  act  of  1875,  relative  to  removal  of  causes  from  a  state  to  a  federal  court, 
provides  that  the  application  for  the  removal  must  be  made  before  or  at  the 
time  at  which  such  cause  could  be  first  tried,  and  before  the  trial  thereof.  After 
a  trial,  a  different  arrangement  of  the  parties  (or  those  interested  in  their  stead) 
in  a  second  suit  does  not  so  far  alter  the  statvs  of  the  case  as  to  entitle  the  parties, 
or  any  of  them,  to  a  removal,  when  the  subject-matter  of  the  controversy  is 
identical  with  tjiat  presented  in  the  suit,  trial  upon  which  has  already  been  had. 

3.  Same— Injunction  Pendente  Lite. 

Upon  an  action  at  law  to  recover  real  property  in  a  court  of  the  state,  a  bill 
can  be  maintained  in  a  federal  court  to  preserve  the  property  pending  the  suit 
at  law  only  when  the  jurisdiction  of  the  state  court  has  not  'been  invoked.  If 
in  the  principal  suit  at  law  relief  by  way  of  injunction  is  asked  for,  there  can 
be  no  ground  upon  which  to  ask  for  the  same  thing  in  the  federal  court. 

Motion  for  an  Injunction. 

O.  O.  Symes  and  Thomas  Macon,  for  plaintiffs. 

Charles  S.  Thomas,  for  defendant. 

Hallbtt,  J.  May  11,  1883,  Charles  H.  Smith  and  three  others 
brought  suit  in  ejectment  against  Cornelia  C.  Evans  and  eleven  oth- 
ers, in  the  district  court  of  Gunnison  county,  to  recover  the  possession 
of  the  Eureka  lode.  In  the  same  complaint  they  asked  for  an  injunc- 
tion, according  to  the  usual  practice  in  courts  of  the  state,  to  restrain 
the  defendants  from  working  the  claim  pending  the  suit.  June  12, 
1883,  defendants  in  that  suit  answered  the  complaint,  denying  at 
v.21p,no.l — 1 
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length  the  allegations  thereof,  and  asserting  title  in  themselves  to  a 
part  of  the  said  Eureka  olaim,  under  another  and  an  earlier  location 
owned  by  them,  and  called  the  Nest  Egg.  On  the  twenty-eighth  day 
of  June,  1883,  plaintiffs  replied  to  the  answer  of  defendants,  and  the 
cause  was  at  issue.  Both  parties  were  enjoined  from  working  certain 
parts  of  the  ground  in  dispute,  and  various  orders  were  made  in  the 
case  during  the  year  1883,  relating  to  the  examination  and  possession 
of  the  claims.  March  18,  1884,  the  cause  came  on  for  trial  in  the 
district  court,  and  the  plaintiffs  obtained  a  verdict,  upon  which,  after 
motion  for  a  new  trial,  judgment  was  entered.  Defendants  have 
paid  the  costs  of  that  trial,  pursuant  to  section  254  of  the  Code,  the 
judgment  has  been  vacated,  and  the  cause  now  stands  for  trial  again, 
according  to  the  provisions  of  that  section.  ' 

After  this  suit  was  brought,  and  in  the  month  of  October,  1883,  the 
plaintiffs  applied  for  a  patent  to  the  Eureka  lode.  Three  of  the  de- 
fendants in  that  suit,  Cornelia  C.  Evans,  Charles  L.  Perkins,  and 
Frank  C.  Goudy,  together  with  Edwin  H.  Hiller  and  Wilson  Hallock, 
who  then  owned  the  Nest  Egg  location,  made  adverse  claim  in  the 
land-office  to  a  portion  of  the  said  Eureka  claim,  being  the  ground  in 
contest  between  the  Eureka  and  Nest  Egg  locations,  as  described  in 
the  before-mentioned  suit  of  May  11,  1883.  As  provided  in  section 
2326  of  the  Revised  Statutes;  the  parties  last  named,  on  the  tenth  day 
of  November,  1883,  brought  suit  in  the  said  district  court  of  Gunni- 
son county  in  support  of  their  adverse  claim  against  the  plaintiffs 
in  the  first-mentioned  suit.  Three  defendants  in  that  suit,  Hess, 
Pierce,  and  Steward,  were  served  with  summons,  November  19th, 
and  on  the  thirtieth  of  the  same  month  they  answered  the  complaint 
in  the  cause,  denying  the  allegations  thereof,  and  averring  that  they 
had  parted  with  their  interests  in  the  Eureka  claim,  and  disclaim- 
ing all  interest  therein.  February  4, 1884,  plaintiffs  replied  to  this 
answer,  and  the  replication  was  withdrawn  May  26,  1884.  On  the 
same  twenty-sixth  of  May,  upon  plaintiffs'  request,  the  clerk  of  the 
district  court  entered  an  order  dismissing  the  cause  as  to  the  said 
Hess,  Pierce,  and  Steward.  It  does  not  appear  that  service  was  ever 
made  upon  the  remaining  defendant,  Charles  H.  Smith.  He  appeared 
in  the  cause,  March  31,  1884,  and  was  allowed  10  days  to  plead  to 
the  complaint.  This  time  was  afterwards  extended  30  days  from  April 
5,  1884.  May  5, 1884,  he  filed  a  general  demurrer  to  the  complaint, 
which  has  not  been  disposed  of.  May  27,  1884,  in  vacation,  plain- 
tiffs applied  to  the  district  judge,  upon  petition,  to  remove  the  oause 
into  the  circuit  court  of  the  United  States,  on  the  ground  that  there 
was  a  controversy  between  citizens  of  different  states,  under  the  act 
of  1875 ;  some  of  the  plaintiffs  being  citizens  of  the  state  of  Colorado, 
and  one  a  citizen  of  the  state  of  New  York,  and  defendant  a  citizen 
of  the  state  of  Iowa.  An  order  allowing  the  removal  was  made  by 
the  district  judge,  and  a  transcript  of  the  record  was  filed  in  this  court, 
June  2,  1884.    The  bill  of  complaint  on  whioh  the  application  for  in« 
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junction  is  based  is  filed  in  this  court  by  the  plaintiffs  in  the  last- 
mentioned  law  aotion,  against  the  defendant  therein,  to  restrain  the 
latter  from  working  and  mining  on  the  Eureka  claim  during  the  pend- 
ency of  the  law  action.  Its  object  is  to  preserve  the  property  until 
the  title  to  the  claim  can  be  tried  at  law.  No  question  affecting  the 
ultimate  rights  of  the  parties  can  be  determined  in  it.  The  relief 
sought  by  the  bill  was  onee  allowed  and  afterwards  denied  by  the  dis- 
trict court  of  Gunnison  county,  in  the  suit  of  May  11,  1888,  whioh  is 
still  pending  in  that  court.  In  this  suit,  therefore,  the  plaintiffs' 
right  to  relief  must  depend  upon  the  right  to  prosecute  the  principal 
cause  at  law  in  this  court,  whioh  was  removed  from  the  district  court 
of  Gunnison  county,  as  before  stated.  Between  May  11,  1888*  when 
the  first  suit  at  law  was  brought,  and  November  1,  1883,  when  the 
second  suit  at  law  was  brought,  changes  occurred  in  the  ownership 
of  the  property :  three  of  the  plaintiffs  in  the  first  suit,  Hess,  Pierce, 
and  Steward,  conveyed  their  interests  in  the  Eureka  claim  to  the  re- 
maining  plaintiff,  Charles  H.  Smith,  and  nine  of  the  defendants  in 
the  same  suit  retired  from  the  Nest  Egg  claim,  and  Edwin  H.  Hiller 
and  Nelson  Hallock  acquired  some  interest  in  it.  Notwithstanding 
these  changes  in  the  ownership  of  the  property,  the  second  suit  is  a 
cross-action  to  the  first,  which  adds  nothing  to  the  controversy. 

As  before  stated,  defendant  in  the  first  suit  set  up  title  to  the  ground 
in  dispute  under  the  Nest  Egg  location,  and  asked  for  affirmative  re- 
lief. The  second  suit,  brought  by  the  same  defendants  and  those  claim- 
ing under  them,  presented  only  a  different  arrangement  of  the  parties, 
without  ohange  in  the  subject-matter  of  the  action.  The  object  of 
each  suit  was  the  same,  and  a  judgment  in  either  would  bar  all 
farther  proceedings  in  the  other.  When  two  suits  are  brought  for 
the  same  thing,  the  court  may  require  the  parties  to  elect  in  whica 
they  will  proceed,  or  may  consolidate  them.  By  section  20  of  the  Code, 
suits  upon  causes  of  action  whioh  might  have  been  joined  may  be  con- 
solidated, and  several  actions  for  the  same  cause  must  be  subject  to 
the  same  rule.  And  where  there  are  several  actions  for  the  same  oause 
pending  in  the  same  court  at  the  same  time,  any  step  taken  in  one  of 
them  should  bind  the  parties  in  all  of  them.  The  court  is  certainly 
not  bound  to  proceed  in  the  same  manner  and  with  the  like  results  in 
every  such  cause.  To  illustrate  this  proposition,  a  trial  having  been 
had  in  the  district  court  in  the  suit  of  May  11,  1883,  the  court  was 
not  bound  to  proceed  to  try  the  same  issue  in  the  suit  of  November  10, 
1883.  Inasmuch  as  a  judgment  in  one  would  bar  the  other,  the 
causes  must  be  taken  to  be  so  identified  that  whatever  was  done  in 
one  of  them  will  conclude  the  parties  on  the  same  point  in  the  other. 
In  other  words,  although  the  causes  were  not  consolidated,  and  there 
was  no  election  of  record  to  prosecute  one  rather  than  the  other,  pro- 
ceeding in  one  was  attended  with  the  same  results  as  if  such  order 
had  been  made.  .  The  circumstance  that  the  suit  of  November  10, 
1883,  is  in  support  of  an  adverse  claim  does  not  affect  the  question. 
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•  It  may  be  that  upon  discontinuing  the  prior  suit  the  plaintiffs  in  that 
suit  would  have  been  entitled  to  proceed  to  judgment  in  it;  or,  with 
the  consent  of  the  court,  the  suit  of  November  10,  1883,  could  have 
been  carried  on  in  preference  to  the  other.  But  the  parties  having 
elected  to  try  the  ease  of  May  11,  1883,  had  no  right  to  demand  a 
trial  in  the  second  suit  on  the  same  issue.  The  act  of  1875,  under 
which  the  suit  of  November  10,  1883,  was  removed  into  this  court, 
provides  that  the  application  for  removal  shall  be  made  "before  or  at 
the  term  at  which  said  cause  could  be  first  tried,  and  before  the  trial 
thereof;"  and,  that  cause  being  affected  with  the  proceedings  in  the 
prior  suit  of  May  11, 1883,  in  which  a  trial  was  had  before  the  appli- 
cation was  made,  it  must  be  said  that  the  petition  to  remove  was  not 
filed  in  due  time. 

By  the  answer  of  Hess,  Pierce,  and  Steward,  in  the  suit  of  Novem- 
ber 10,  1883,  which  was  filed  November  30,  1883,  plaintiffs  were  ad- 
vised that  those  parties  had  disposed  of  their  interest  in  the  Eureka 
claim.  It  was  then  practicable  to  make  the  parties  to  the  suit  of 
May  11,  1883,  as  they  were*  subsequently  made  in  the  suit  of  Novem- 
ber 10,  1883,  and  to  establish  the  right  of  removal  in  both  suits  if 
any  could  exist.  To  proceed  to  trial  in  either  cause  after  that  date, 
was  a  waiver  of  the  right  to  remove  the  other  under  the  act  of  1875. 
Any  other  rule  would  enable  the  parties  to  try  their  fortunes  in  the 
district  court  of  the  state,  and  if  the  result  should  be  unsatisfactory 
to  renew  the  contest  in  this  court. 

The  suggestion  that  a  suit  may  be  prosecuted  in  the  state  court  and 
in  a  federal  court  at  the  same  time  and  for  the  same  cause,  would  be 
worthy  of  consideration  if  the  suit  of  November  10,  1888,  had  been 
brought  in  this  court ;  but  such  is  not  the  fact.  And  the  question  is, 
not  whether  the  pendency  of  another  suit  for  the  same  cause  in  a  court 
of  the  state  will  abate  an  action  in  this  court.  We  are  now  consider- 
ing whether,  in  several  actions  for  the  same  cause  between  the  same 
parties  in  a  court  of  the  state,  the  parties  may  proceed  to  trial  in  one, 
and  afterwards  remove  another  under  the  act  of  1875,  and  have  the 
right  to  try  the  latter  in  the  federal  court.  That  question  must  be  an- 
swered in  the  negative. 

It  was  suggested,  also,  that  upon  an  action  at  law  to  recover  real 
property  in  a  court  of  the  state  a  bill  can  be  maintained  in  this  court 
to  preserve  the  property  pending  the  suit  at  law;  but  that  rule  is  ap- 
plicable only  when  the  jurisdiction  of  the  state  court  has  not  been  in- 
voked. If,  in  the  principal  suit  at  law,  relief  by  way  of  injunction  is 
asked  for,  there  can  be  no  ground  upon  which  to  ask  for  the  same 
thing  in  this  court.  Before  the  application  to  remove  the  suit  of  No- 
vember 10,  1883,  was  made  in  the  district  court  of  the  state,  all  mat- 
ters in  controversy  between  the  parties  had  been  tried,  and  once 
determined  in  that  court,  and  the  right  of  removal  no  longer  existed. 

The  suit  of  November  10, 1883,  was  improperly  removed  to  this  court, 
and  the  motion  for  in  junction  will  be  denied. 
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(Circuit  Court,  E.  D.  Arkanaaa.   April  Term,  1884.) 


L  Removal  of  Clouds  from  Title— Rule  in  Arkansas. 

It  is  the  established  doctrine  of  the  supreme  court  of  Arkansas  that  a  court 
of  equity  has  jurisdiction  of  a  suit  to  remove  a  cloud  from  title  to  land  when 
the  claim  or  lieu  which  constitutes  the  cloud  purports  on  its  face  to  be  valid, 
and  the  defect  in  it  can  be  made  to  appear  only  by  extrinsic  evidence,  and  there 
is  no  adequate  remedy  at  law.  In  the  application  of  this  rule,  that  court  bolds 
the  jurisdiction  exists  when  the  plaintiff  is  the  holder  of  the  legal  title  and  in 
possession,  or  the  land  is  unoccupied;  and  that  when  the  plaintiff's  title  is 
equitable,  or  a  junior  legal  title  with  prior  or  superior  equities,  the  jurisdiction 
exists  without  regard  to  the  question  of  possession. 

2.  State  Decisions — Federal  Courts  Follow,  when. 

Where  the  decisions  of  the  supreme  court  of  a  state  on  the  subject  of  titles  to 
land,  or  the  mode  of  acquiring  or  quieting  titles  thereto,  are  settled  and  uni- 
form, they  are  accepted  by  the  federal  courts  as  conclusive  evidence  of  the  law 
of  the  state  on  that  subject,  and  have  a  binding  force  as  nearly  equivalent  to  a 
positive  statute  as  judicial  decisions  can  have. 

3.  Same — State  Statutes  and  8tate  Decisions. 

State  statutes  relating  to  the  removal  of  clouds  from  title  to  land  are  obliga- 
tory upon  the  federal  courts,  and  a  uniform  and  stable  body  of  judicial  decis- 
ions on  that  subject,  from  the  court  of  last  resort  of  the  state,  is  equally  ob- 
ligatory. 

4.  When  Equity  has  Jurisdiction  to  Remove  Cloud. 

"  Whenever  a  deed  or  other  instrument  exists  which  may  be  vexatiously  or  in- 

Juriously  used  against  a  party  after  the  evidence  to  impeach  or  invalidate  it  is 
est,  or  which  may  throw  a  cloud  or  suspicion  over  his  title  or  interests,  and  he 
cannot  immediately  protect  or  maintain  his  rights  by  any  course  of  proceed- 
ing at  law,  a  court  of  equity  will  afford  relief  by  directing  the  instrument  to  be 
delivered  up  and  canceled,  or  by  making  any  other  decree  which  justice  and  the 
rights  of  the  parties  may  require. " 

5.  Same — Statute  not  Necessary. 

It  is  highly  probable  some  of  the  statutes  assuming  to  confer  on  courts  of 
equity  jurisdiction  to  remove  clouds  from  title  had  theirorigin  in  a  misconcep- 
tion of  the  inherent  jurisdiction  of  such  courts.  They  do  not  confer  a  more 
extensive  remedy  than  exists  by  virtue  of  the  customary  jurisdiction  of  chan- 
cery courts.  They  may  regulate  the  mode  of  proceeding  and  form  of  decree, 
hut  they  are  not  necessary  to  the  exercise  of  the  jurisdiction. 

6.  Orton  v.  Smith,  18  How.  263. 

The  case  of  Orton  v.  Smith,  18  How.  263,  examined,  and  shown  not  to  decide 
anything  contrary  to  the  principles  here  announced. 

7.  Tax  Deed — Its  Value  as  Evidence. 

In  Arkansas  a  tax  deed  is  prima  facie  evidence  of  the  regularity  of  the  tax 
proceedings  leading  up  to  the  deed.  The  act  declaring  the  deed  should  be 
conclusive  evideuce  of  the  regularity  of  the  previous  proceedings,  was  held  to 
be  unconstitutional  by  the  supreme  court  of  the  state. 

8.  Warrant  to  Collect  Tax— Assessor's  Oath. 

The  failure  of  the  assessor  to  authenticate  the  assessment  roll  by  his  oath,  as 
required  by  law,  and  the  fact  that  no  warrant  for  the  collection  of  the  tax  was 
issued  to  the  collector  by  the  clerk,  as  required  by  law,  are  irregularities  that 
vitiate  the  tax  sale  and  deed. 

9.  Rights  of  Purchaser  at  a  Void  Tax  Sale. 

In  Arkansas  the  purchaser  of  land  at  a  void  tax  sale  may  recover  the  taxes, 
interest,  penalty,  and  costs  of  advertising  charged  on  the  land  at  the  time 
of  sale,  and  all  subsequent  taxes  paid  by  him,  with  interest,  and  the  statute 
creates  a  lien  on  the  land  in  his  favor  for  these  amounts. 
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John  M.  Moore,  for  plaintiff. 
Clark  dt  Williams,  for  defendant. 

Caldwell,  J.  This  is  a  suit  in  equity  to  remove  a  cloud  from  the 
plaintiff's  title  to  the  real  estate  described  in  the  bill.  The  bill  al- 
leges that  the  plaintiff  is  the  owner  in  fee-simple  of  the  land ;  sets 
forth  how  he  acquired  it,  and  exhibits  bis  muniments  of  title;  alleges 
that  the  land  is  unoccupied;  that  the  defendant  claims  title  by  vir« 
tue  of  a  deed  from  the  state  land  commissioner,  which  invests  him 
with  the  apparent  legal  title,  but  that,  in  fact,  said  deed  conveyed  no 
title,  the  state  having  none  to  convey;  that  the  only  pretense  of  claim 
the  state  had  to  the  land  was  that  it  was  struck  off  to  the  state  at  the 
sale  of  delinquent  lands  for  the  taxes  of  1876  in  the  county  of  Sa- 
line, and  that,  at  the  expiration  of  the  time  allowed  by  law  for  the 
redemption  of  lands  sold  for  taxes,  the  clerk  of  said  county  executed 
a  deed  to  the  state;  that  the  said  tax  sale,  and  the  deed  made  to  the 
state  in  pursuance  thereof,  are  void,  because  the  assessor  of  said 
county,  for  the  year  1876,  did  not,  at  the  time  he  returned  his  assess- 
ment to  the  clerk,  nor  at  any  time,  take  and  subscribe  the  oath  re- 
quired by  section  5112,  Gantt,  Dig.;  and  because  the  olerk  of  the 
county,  at  the  time  he  made  out  and  delivered  the  tax-book  of  the 
county,  for  said  year,  to  the  collector,  did  not  attach  thereto  "under 
his  hand  and  the  seal  of  his  office,"  his  warrant  authorizing  said  col- 
lector to  collect  such  taxes  as  required  by  section  5139,  Gantt,  Dig., 
and  that  no  warrant  was  issued  to  the  collector  at  any  time,  or  in 
any  form,  authorizing  him  to  collect  the  taxes  of  that  year.  The  bill 
contains  the  usual  allegations  as  to  the  injurious  effects  of  this  cloud 
upon  the  plaintiff's  title,  and  an  appropriate  prayer  for  relief.  The 
proof  supports  the  allegations  of  the  bill,  leaving  only  questions  of 
law  to  be  determined. 

The  first  contention  of  the  defendant  is  that  courts  of  equity  have 
no  jurisdiction  to  entertain  a  bill  to  remove  a  cloud  from  title  at  the 
suit  of  the  holder  of  the  legal  title,  unless  he  is  in  actual  possession 
of  the  land.  It  is  the  established  doctrine  of  the  supreme  court  of 
this  state  that  a  court  of  equity  has  jurisdiction  of  a  suit  to  remove 
a  cloud  from  title  to  land  when  the  claim  or  lien  which  constitutes 
the  cloud  purports  on  its  face  to  be  valid,  and  the  defect  in  it  can  be 
made  to  appear  only  by  extrinsic  evidence,  and  there  is  no  adequate 
remedy  at  law. 

In  the  application  of  the  principle  thus  generally  stated,  that 
court  holds  the  jurisdiction  exists  when  the  plaintiff  is  the  holder  of 
the  legal  title  and  in  the  possession  of  the  land,  or  the  land  is  unoc- 
cupied, and  that  when  the  plaintiff's  title  is  equitable,  or  a  junior 
legal  title  with  prior  and  superior  equities,  the  jurisdiction  exists 
without  regard  to  the  question  of  occupation  or  possession.  Mitchell 
v.  Etter,  22  Ark.  178;  Apperson  v.  Ford,  23  Ark.  746;  Branch  v. 
Mitchell,  24  Ark.  431;  Byers  v.  Danley,  27  Ark.  77,  96;  Miller  v. 
Neiman,  Id.  233;  Chaplin  v.  Holmes,  Id.  414;  Sale  v.  McLean,  29 
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Ark.  612;  Terry  v.  RoseU,  82  Ark.  478,  490;  Hare  v.  Garnall,  39 
Ark.  196,  202;  Lawrence  v.  Zimpleman,  37  Ark.  643.  Expressions 
may  be  found  in  some  of  these  cases  which,  taken  alone,  might  indi- 
cate the  jurisdiction  was  not  quite  so  extended.  But  the  utterances 
of  every  court  must  be  read  in  the  light  of  the  facts  of  the  oase  which 
it  is  deciding. 

In  Appereon  v.  Ford,  supra,  a  single  judge  expressed  the  opinion 
"that  the  jurisdiction  is  exeroised  to  strengthen  and  protect  the  title 
that  is  connected  with  actual  possession,"  but  a  majority  of  the  court 
did  not  concur  in  this  view ;  and  in  the  later  case  of  Branch  v.  Mit- 
chell, supra,  the  court,  upon  full  consideration  of  the  (question,  held 
that  "where  one  holding  the  equitable  title  only  to  lands,  or  a  ju- 
nior legal  title  with  prior  or  superior  equities,  comes  into  a  court  of 
equity  to  impeach  and  cancel,  or  compel  a  conveyance,  of  the  senior 
or  better  legxl  title,  the  jurisdiction  of  the  court  in  nowise  depends  on 
the  question  of  possession."  The  reasoning  of  the  court  in  support 
of  this  proposition  would  seem  to  be  unanswerable:  "Whether  one 
holding  a  junior  or  inferior  legal  title  with  prior  or  superior  equities 
be  in  or  out  of  possession,  it  is  difficult  to  conceive  on  what  grounds 
his  right  to  the  aid  of  a  court  of  equity  can  be  denied.  If  in  posses- 
sion, he  may  be  ousted  by  an  ejectment;  if  out,  he  cannot  obtain 
possession  when  confronted  by  the  only  or  the  older  and  better  legal 
title.  If  in  possession,  he  oannot  bring  ejectment;  out,  he  cannot 
maintain  it." 

Notwithstanding  the  language  of  the  learned  judge  who  delivered 
the  opinion  of  the  court  in  Apperson  v.  Ford,  that  this  jurisdiction  is 
exercised  "to  protect  the  title  that  is  connected  with  actual  posses- 
sion," it  is  obvious  he  did  not  mean  to  assert  that  possession  was 
essential  to  the  jurisdiction  in  every  case,  because  later  on  in  the 
opinion  he  concedes  the  jurisdiction  where  neither  party  is  in  posses- 
sion.   He  says,  (p.  762 :) 

"Taking  neither  party  in  Mitchell  v.  Btter  to  have  been  in  possession,  then 
Mitchell  and  wife  were  without  remedy  at  law,  and  without  any  means  to 
test  the  opposing  title  of  the  defendants,  but  by  complaining  of  it  in  chan- 
cery, as  a  cloud  upon  their  title,  and  that  fact  alone  would  give  jurisdiction. 
MatUngly's  Heirs  v.  Corbit,  7  B.  Mon.  376." 

And  this  doctrine  has  been  uniformly  maintained  by  the  court. 

In  Shell  v.  Martin,  19  Ark.  139,  a  bill  was  sustained  by  the  holder 
of  the  legal  title  oat  of  possession  against  a  defendant  in  possession 
claiming  under  an  alleged  legal  title.  On  these  facts,  it  is  obvious 
the  plaintiff  had  an  adequate  remedy  at  law ;  and,  upon  that  ground, 
Shell  v.  Martin  has  been  overruled  by  the  later  cases. 

The  state,  as  well  as  the  owners,  has  an  interest  that  the  title  to 
lands  within  her  borders  should  be  quieted.  Doubtful  or  clouded  ti- 
tles prevent  the  sale,  lessen  the  value,  and  retard  the  occupation 
and  improvement  of  lands;  and  the  additional  public  revenue  which 
would  be  derived  from  their  improvement  and  enhanced  value  is  lost. 
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It  has  been  the  settled  policy  of  this  state  to  render  titles  secure,  and 
to  afford  ample  means  of  settling  all  disputes  in  relation  to  them. 
This  policy  finds  expression  in  statutes  of  limitations,  betterment 
.  acts,  and  acts  curing  defective  acknowledgments;  and  in  the  judg- 
ments of  the  supreme  court,  expounding  the  jurisdiction  of  courts  of 
equity  to  quiet  titles,  and  to  avert  and  remove  clouds  from  titles.  No 
statute  has  been  passed  in  this  state  relating  to  the  jurisdiction  or 
practice  of  equity  courts  in  cases  like  the  one  at  bar,  because  the  su- 
preme court  has  steadily  maintained  that  the  jurisdiction  was  inher- 
ent, and  the  rules  of  practice  adequate,  without  the  aid  of  legislation. 
The  federal  courts  have  given  effect  to  such  statutes  in  other  states. 
Clark  v.  Smith,  13  Pet.  195;  Stark  v.  Starrs,  6  Wall.  402;  Holland 
v.  Challen,  110  U.  S.  15;  S.  C.  3  Sup.  Ct.  Rep.  495. 

The  defendant  insists  that  a  court  of  equity  has  no  inherent  juris- 
diction to  remove  clouds  from  title  when  the  land  is  unoccupied.  It 
is  said  such  jurisdiction  might  be  conferred  by  statute.  It  is  con- 
ceded the  federal  court  would  give  effect  to  such  a  statute,  but  it  is 
denied  that  the  settled  rulings  of  the  supreme  court  of  a  state  main- 
taining the  jurisdiction  are  equivalent  to  a  statute  conferring  it,  or 
that  they  are  controlling  in  this  oourt.  Where  the  decisions  of  the 
supreme  court  of  a  state  on  the  subject  of  titles  to  land,  or  the  mode 
of  acquiring  or  quieting  titles  thereto,  are  settled  and  uniform,  they 
are  accepted  by  the  federal  courts  as  conclusive  evidence  of  the  law 
of  the  state  on  that  subject,  and  have  a  binding  force  as  nearly  equiv- 
alent to  a  positive  statute  as  judicial  decisions  can  have. 

In  a  suit  involving  title  to  land,  where  the  supreme  court  of  the 
state  had  adopted  a  rule  of  decision  applicable  to  the  case,  the  su- 
preme court  of  the  United  States  said : 

"In  accordance  with  well-established  principles  in  this  court,  we  accept 
this  uniform  and  stable  body  of  judicial  decision  from  the  court  of  last  resort 
of  the  state  in  which  the  property  is  situated,  and  in  which  the  transactions 
that  form  the  subject  of  this  litigation  took  place,  as  conclusive  testimony  of 
the  rule  of  action  prescribed  by  the  authorities  of  the  state,  as  applicable  to 
their  interpretation  and  adjustment.  We  do  not  inquire  whether  a  more 
suitable  rule  might  not  have  been  adopted,  nor  whether  the  arguments  which 
led  to  its  adoption  were  forcible  or  just.  We  receive  the  decision,  having  the 
character  that  are  mentioned  in  the  extract  we.  have  made  from  the  opinion 
of  the  supreme  court  of  Texas,  as  having  a  binding  force  almost  equivalent 
to  positive  law."  League  v.  Bgery,  24  How.  264;  Christy  v.  Pridgeon,  4 
Wall.  196,  204;  Beauregard  v.  City  of  New  Orleans,  18  How  497 

In  Clark  v.  Smith,  supra,  the  court  say : 

"Propriety  and  convenience  suggest  that  the  practice  should  not  materially 
differ  where  the  titles  to  land  are  the  subject  of  investigation;  and  such  is 
the  constant  course  of  the  federal  courts." 

And  in  the  same  case  it  is  said  the  federal  courts  in  chancery  will 
give  effect  to  state  legislation  and  state  policy  whenever  it  can  be 
done  without  departing  from  what  legitimately  belongs  to  a  court  of 
chancery.    But  I  do  not  rest  the  case  on  this  ground  alone.  The 
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decisions  of  the  supreme  court  of  this  state  on  this  question  are  right 
in  principle. 

The  action  at  law  for  the  recovery  of  real  property  retains  its  pos- 
sessory feature  in  this  state  and  can  only  be  brought  against  the 
person  in  possession.    Ozark  Land  Co,  v.  Leonard,  20  Fed.  Bep.  881. 

All  the  authorities  agree  that  equity  has  jurisdiction  of  a  suit  to 
quiet  the  title,  or  remove  a  clond  from  the  title,  of  one  in  actual  pos- 
session, whether  his  tijile  be  legal  or  equitable ;  and  the  courts  are  all 
agreed  as  to  the  ground  of  this  jurisdiction.  It  attaches  beoause  the 
remedy  at  law  is  inadequate.  The  law  will  lend  its  aid  to  those  hold- 
ing the  legal  title,  and  out  of  possession,  to  assail  those  who  are  in 
possession.  But  it  will  not  aid  one  in  possession,  whether  his  title 
be  legal  or  equitable ;  nor  will  it  aid  him,  though  out  of  possession,  if 
his  title  be  equitable,  or  the  land  unocoupied.  Where  the  plaintiff  is 
in  possession,  recourse  is  had  to  equity,  not  beoause  there  is  some 
mysterious  virtue  in  the  fact  of  possession  of  property  that  olothes 
the  possessor  with  the  special  privilege  of  having  the  controversies 
in,  relation  thereto  tried  in  equity,  but  because  he  has  no  means  of 
procuring  the  controversy  to  be  tried  at  law.  If  a  statute  should  be 
passed  authorizing  one  in  possession  of  land  to  bring  a  suit  at  law, 
against  any  one  claiming  it,  to  settle  the  title,  "the  jurisdiction  in 
equity,  if  it  did  not  cease  as  unwarranted,  would,  at  least,  become  in- 
operative and  obsolete."  Ex  parte  Boyd,  105  U.  S.  647,  657.  The 
possession  would  be  in  the  plaintiff  as  before,  but  the  essential  ele- 
ment to  give  equity  jurisdiction — the  want  of  a  remedy  at  law — 
would  no  longer  exist. 

In  the  case  of  unoccupied  land,  the  law  refuses  its  aid  to  any  party 
for  any  purpose.  It  will  not  adjudicate  the  title  or  right  of  posses- 
sion, nor  wiH  it  remove  a  cloud.  Whether  one's  title  be  legal  or 
equitable,  he  is  equally  denied  relief  or  redress  at  law,  when  the  land 
is  unoccupied.  The  want  of  an  adequate  remedy  at  law  is  as  abso- 
lute as  it  is  when  the  plaintiff  has  the  actual  possession.  A  large 
proportion  of  the  valuable  lands  of  this  county  are  unoccupied.  In 
some  instances  lands  having  great  value  for  some  purposes  are  not 
even  susceptible  of  occupation.  Owners  and  purchasers  are  not  in- 
different about  the  title  to  such  lands.  A  cloud  upon  the  title  to  un- 
occupied land  is  not  less  injurious  to  the  owner  than  it  would  be  if 
he  was  in  possession ;  and  the  ground  of  his  equity  to  have  his  title 
quieted  and  clouds  removed  is  precisely  that  upon  which  jurisdiction 
is  assumed  and  relief  granted  to  owners  in  possession  of  their  lands, 
viz.,  the  law's  inability  to  afford  him  a  remedy. 

Equity  courts  had  their  origin  in  the  blind  and  obstinate  refusal 
of  the  early  common-law  courts  to  expound  their  rules  of  decision 
and  mould  their  forms  of  procedure  to  meet  the  growing  exigencies 
of  society,  and  the  obvious  demands  of  justice.  Courts  of  equity  in 
this  country  should  not  imitate  the  bad  example  of  the  common-law 
courts,  and  decline  jurisdiction  in  suits  falling  clearly  within  the  ac- 
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knowledged  and  fundamental  principle  upon  whioh  equity  jurisdic- 
tion is  founded,  because  there  seems  to  have  been  no  case  calling  for 
its  exercise  under  a  system  of  tenures,  a  rule  of  seizin,  and  forms 
of  procedure  now  obsolete  in  the  country  of  their  creation,  and  which 
never  had  any  place  in  the  laws  of  this  country.  The  jurisdiction 
and  practice  in  the  equity  courts  of  the  United  States  has  a  general 
correspondence  with  that  of  the  chancery  courts  of  England.  But 
chancery  jurisdiction  and  practice,  like  the  common  law,  is  subject 
to  be  modified  by  local  circumstances,  or  local  convenience  and  ne- 
cessity. The  altered  condition  of  society  and  government  demands 
corresponding  changes  in  our  jurisprudence.  Law,  like  everything 
else,  is  subject  to  the  law  of  evolution.  The  conservatism  of  courts 
is  a  guaranty  that  the  process  will  not  go  forward  more  rapidly  than 
experience  and  the  plainest  principles  of  right  and  justice  impera- 
tively demand. 

In  answer  to  the  argument  that  the  subject-matter  of  a  proceed- 
ing at  law  in  a  federal  court,  founded  on  a  state  statute,  was  origi- 
nally exclusively  cognizable  in  equity,  and  therefore  could  not  be 
changed  into  a  proceeding  at  law,  the  supreme  court  of  the  United 
States,  speaking  by  Mr.  Justice  Matthews,  said : 

"And  the  remaining  question,  therefore,  becomes,  not  so  much  whether 
congress  may,  by  appropriate  legislation,  transmute  an  equitable  into  a  legal 
procedure,  as  whether  it  can  in  anywise  change  the  rules  of  pleading  and  pro- 
cedure as  to  courts,  either  of  law  or  equity,  in  force  in  England  at  the  time  of 
the  adoption  of  the  constitution,  or  whether,  by  the  adoption  of  that  instru- 
ment, all  progress  in  the  modes  of  enforcing  rights,  both  at  law  and  in  equity, 
was  arrested  and  their  forms  forever  fixed.  To  state  the  question  is  to  an- 
swer it."   Ex  parte  Boyd,  105  U.  8.  647,  656. 

And  see,  to  same  effect,  EUis  v.  Davis,  109  U.  S.  485,  497;  S.  C. 
3  Sup.  Ct.  Kep.  327. 

But  the  case  at  bar  falls  plainly  within  the  first  and  most  auoient 
principle  of  equity  jurisdiction.  No  extension  or  expansion  of  that 
jurisdiction  is  necessary  to  uphold  it. 

In  Holland  v.  Challen,  110  U.  S.  15,  S.  C.  3  Sup.  Ct.  Rep.  495, 
Mr.  Justice  Field,  speaking  for  the  whole  court,  said : 

"The  truth  is  that  the  jurisdiction  to  relieve  the  holders  of  real  property 
from  vexatious  claims  to  it,  casting  a  cloud  upon  their  title,  and  thus  disturb- 
ing them  in  its  peaceable  use  and  enjoyment,  is  inherent  in  a  court  of  equity. 


It  is  true,  that  case  was  founded  on  a  statute  of  Nebraska,  but  the 
reasoning  of  the  court  in  support  of  the  jurisdiction  under  the  stat- 
ute, supports  it  equally  independently  of  the  statute.    The  court  say : 

"The  property  in  this  case,  to  quiet  the  title  to  which  the  present  suit  is 
brought,  is  described  in  the  bill  as  unoccupied,  wild,  and  uncultivated  land. 
Few  persons  would  be  willing  to  take  possession  of  such  land,  inclose,  culti- 
vate, and  improve  it,  in  the  face  of  a  disputed  claim  to  its  ownership.  The 
cost  of  such  improvements  would  probably  exceed  the  value  of  the  property. 
An  action  for  ejectment  for  it  would  not  lie,  as  it  has  no  occupant;  and  if,  as 
contended  by  the  defendant,  no  relief  can  be  had  in  equity  because  the  party 
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claiming  ownership  is  not  in  possession,  the  land  must  continue  in  its  unim- 
proved condition.  It  is  manifestly  for  the  interest  of  the  community  that  con- 
flicting claims  to  property  thus  situated  should  be  settled,  so  that  it  may  be  sub- 
jected to  use  and  improvement.  To  meet  cases  of  this  character,  statutes  like 
the  one  of  Nebraska  have  been  passed  by  several  states,  and  they  accomplish 
a  most  useful  purpose.  And  there  is  no  good  reason  why  the  right  to  relief 
against  an  admitted  obstruction  to  the  cultivation,  use,  and  improvement  of 
lands  thus  situated  in  the  states  should  not  be  enforced  by  the  federal  courts, 
when  the  controversy  to  which  it  may  give  rise  is  between  citizens  of  different 
states.  *  *  *  There  can  be  no  controversy  at  law  respecting  the  title  to 
or  right  of  possession  of  real  property  when  neither  of  the  parties  is  in  posses- 
sion. *  *  *  Undoubtedly,  as  a  foundation  for  the  relief  sought,  the  plain- 
tiff must  show  that  he  has  a  legal  title  to  the  premises,  and  generally  that  title 
will  be  exhibited  by  conveyances  or  instruments  of  record,  the  construction 
and  effect  of  which  will  properly  rest  with  the  court.  ♦  *  *  But  should 
proofs  of  a  different  character  be  produced,  the  controversy  would  still  be  one 
upon  which  a  court  of  law  could  not  act.  It  is  not  an  objection  to  the  juris- 
diction of  equity  that  legal  questions  are  presented  for  consideration  which 
might  also  arise  in  a  court  of  law.  If  the  controversy  be  one  in  which  a  court 
of  equity  only  can  afford  the  relief  prayed  for,  its  jurisdiction  is  unaffected 
by  the  character  of  the  questions  involved." 

The  principle  is  said  to  be  somewhat  analogous  to  the  jurisdiction 
entertained  by  courts  of  equity  to  compel  a  person  having  a  prima 
facie  right  of  aotion  to  put  it  in  suit  in  a  reasonable  time,  and  in  de- 
fault to  protect  the  party  liable  from  being  molested  at  law.  Spence, 
Eq.  Jur.  [659,]  note  9. 

"The  jurisdiction  of  a  court  of  equity  to  set  aside  deeds  and  other 
legal  instruments  which  are  a  cloud  upon  the  title  of  real  estate,  and 
to  order  them  to  be  delivered  up  and  canceled,  appears  to  be  now 
fully  established."    Willard,  Eq.  Jur.  304. 

A  terse  and  comprehensive  statement  of  the  principle  upon  which 
the  jurisdiction  is  founded,  is  contained  in  Marsh  v.  City  of  Brooklyn, 
59  N.  Y.  280.  Judge  Folgbb,  delivering  the  opinion  of  the  court, 
said: 

"When  the  claim  or  lien  purports  to  affect  real  estate,  and  appears  on  its 
face  to  be  valid,  when  the  defect  in  it  can  be  made  to  appear  only  by  ex- 
trinsic evidence,  which  will  not  necessarily  appear  in  a  proceeding  by  the 
claimant  thereof  to  enforce  the  lien,  there  is  a  case  presented  for  invoking 
the  aid  of  a  court  of  equity,  and  to  remove  the  lien  which  is  a  cloud  upon 
the  title." 

Mr.  Pomeroy,  in  his  valuable  treatise  on  Equity  Jurisprudence,  lays 
it  down  that  courts  of  equity  have  jurisdiction  to  remove  clouds  from 
title  where  the  title  to  be  protected  is  equitable  in  its  nature,  or  where 
the  title  is  legal  and  the  remedy  at  law  is  inadequate,  (section  1399;) 
and  in  a  note  to  this  section  the  learned  author  shows  the  statement 
of  the  text  is  supported  by  the  general,  though  not  quite  uniform, 
doctrine  of  the  authorities  in  this  country.  On  the  precise  question 
in  the  case  at  bar  he  says : 

"Where,  on  the  other  hand,  a  party  out  of  possession  has  an  equitable  title, 
or  where  he  holds  the  legal  title  under  circumstauces,  that  the  law  cannot 
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furnish  him  full  and  complete  relief,  his  resort  to  equity  to  have  a  cloud  re- 
moved ought  not  to  be  questioned." 

The  principle  on  which  the  jurisdiction  is  founded,  and  the  rule  for 
its  exercise,  are  admirably  stated  in  Martin  v.  Graves,  5,  Allen,  601, 
where  the  court  say : 

"Whenever  a  deed  or  other  instrument  exists  which  may  be  vexatiously  or 
injuriously  used  against  a  party  after  the  evidence  to  impeach  or  invalidate 
it  is  lost,  or  which  may  throw  a  cloud  or  suspicion  over  his  title  or  interests, 
and  he  cannot  immediately  protect  or  maintain  his  right  by  any  course  of 
proceeding  at  law,  a  court  of  equity  will  afford  relief  by  directing  the  instru- 
ments to  be  delivered  up  and  canceled,  or  by  making  any  other  decree  which 
justice  and  the  rights  of  the  parties  may  require." 

In  Cloii8ton  v.  Shearer,  99  Mass.  209,  it  is  said: 
"This  is  a  broad  and  comprehensive  statement  of  the  principles  on  which 
such  relief  is  granted." 

And  the  latter  case  is  cited  approvingly  in  Sullivan  v.  Finnegan, 
101  Mass.  447,  and  the  rule  applied  where  the  plaintiff  and  defend- 
ant were  occupying  different  rooms  in  the  same  house,  each  claiming 
to  own  the  whole;  and  see  Luring  v.  Downer,  1  McAll.  360;  Bunce  v. 
Gallagher,  5  Blatchf.  481;  S.  C.  7  Amer.  Law  Keg.  (N.  S.)  35;  Young 
v.  Porter,  3  Woods,  342;  Carroll  v.  Safford,  441,  464. 

Some  of  the  confusion  and  apparent  conflict  in  the  authorities 
grows  out  of  the  varying  provisions  of  state  statutes.  Decisions 
based  on  statutes  are  cited  as  though  they  were  an  exposition  of  the 
general  principles  of  equity  jurisdiction.  It  is  highly  probable  some 
of  these  statutes  had  their  origin  in  a  misconception  of  the  inherent 
jurisdiction  and  powers  of  courts  of  equity.  The  tendenoy  of  the 
courts  at  first  was  to  accept  these  statutes  as  the  measure  of  equity 
jurisdiction  in  this  class  of  cases. 

The  case  of  Pier  v.  City  of  Fond  du  Lac,  38  Wis.  470,  is  instruct- 
ive on  this  point.  That  was  a  suit  in  equity  to  remove  a  cloud  cast 
upon  the  plaintiff's  title  by  a  certificate  of  assessment.  The  bill  al- 
leged the  plaintiff  was  the  owner  in  fee  of  the  lot,  but  said  nothing 
about  the  possession.  The  bill  being  silent  on  the  question  of  pos- 
session, the  court  assumed,  for  the  purposes  of  the  case,  that  the  lot 
was  unoccupied.  It  was  contended  for  the  defendant  that  the  action 
could  only  be  sustained  under  the  statute,  which  is  as  follows : 

"Any  person  having  the  possession  and  legal  title  to  land  may  institute  an 
action  against  any  other  person  setting  up  a  claim  thereto,  and  if  the  plain- 
tiff shall  be  able- to  substantiate  his  title  to  such  land,  the  defendant  shall  be 
adjudged  to  release  to  the  plaintiff  all  claim  thereto,  and  to  pay  costs,  un- 
less," etc.   Rev.  St.  1849,  §  34,  c.  84;  Rev.  St.  1858,  §  29,  c.  141. 

It  was  conceded  that  if  the  suit  could  not  be  maintained  inde- 
pendently of  the  statute,  the  plaintiff's  want  of  possession  was  fatal 
to  his  case;  and  the  court  said: 

"Hence  we  must  determine  whether  the  action  can  be  upheld  independ- 
ently of  the  statute.  Courts  of  equity  have  inherent  jurisdiction  of  actions  to 
prevent  or  remove  clouds  on  title  to  land,  and  have  constantly  exercised  it 
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from  a  very  early  period.  *  *  *  In  those  actions  quia  timet  which  may 
be  brought  independently  of  the  statute,  we  find  no  authority  for  holding  that 
possession  by  the  plaintiff  is  essential  to  the  cause  of  action;  and  unless  an 
averment  of  such  possession  is  necessary  to  show  that  the  plaintiff  has  no  ad- 
equate remedy  at  law,  no  valid  reason  is  perceived  why  it  should  be  required. 
True,  it  is  said  in  the  opi  nion  of  Chief  Justice  Dixon,  in  Lee  v.  Simpson,  supra, 
[29  Wis.  333,]  that  '  it  is  only  the  person  having  the  possession  and  legal  title 
to  land  who  may  institute  his  suit  quia  timet  in  equity  against  any  other  per- 
son setting  up  a  claim  of  title  thereto,'  (page  337;)  but  the  learned  chief  jus- 
tice is  there  speaking  of  an  action  under  the  statute,  and  his  remarks  have 
no  application  to  those  actions  quia  timet  which  may  be  brought  independ- 
ently of  the  statute."    And  see  Clouston  v.  Shearer,  99  Mass.  209. 

And  the  court  held  that  the  statute  could  not  be  oonstrued  as  tak- 
ing away  or  restricting  the  inherent  jurisdiction  of  courts  of  equity 
to  remove  clouds  upon  the  title  of  unoccupied  land. 

It  is  apparent,  therefore,  that  this  and  other  like  statutes  do  not 
confer  a  more  extensive  remedy  than  exists  by  virtue  of  the  custom- 
ary jurisdiction  of  the  chancery  courts.  They  may  regulate  the  mode 
of  proceeding  and  form  of  decree,  but  they  are  not  necessary  to  the 
exercise  of  the  jurisdiction. 

A  short  sentence  in  the  opinion  of  the  court  in  the  case  of  Orion 
v.  Smith,  18  How.-  263,  is  cited  as  supporting  the  proposition  that 
equity  has  no  jurisdiction  to  remove  a  cloud  from  title  except  at  the 
suit  of  one  who  holds  the  legal  and  equitable  title  and  has  the  pos- 
session. The  case  is  cited  in  support  of  this  proposition  by  counsel, 
and  in  the  late  case  of  Patrick  v.  Isenhart,  20  Fed.  Rep.  339,  and 
other  cases.  This  is  a  total-misconception  of  what  was  before  the 
court  in  that  case  for  decision,  and  what  was  actually  decided.  At 
the  threshold  of  the  opinion  the  court  say:  "The  bill  in  this  case  is 
in  the  nature  of  a  bill  of  peace,  as  authorized  by  the  statute  of  Wis- 
consin." The  statute  is  not  given,  but  it  is  the  same  that  came  un- 
der discussion  in  the  case  of  Pier  v.  Fond  du  Lac,  supra.  Orton  v. 
Smith  was  decided  in  1855,  and  Pier  v.  Fond  du  Lac  in  1875,  but 
the  same  statute  was  in  force  at  both  periods.  It  will  -be  observed 
that  in  proceeding  under  that  statute  the  plaintiff  must  have  both 
"the  possession  and  the  legal  title."  It  does  not  appear  who,  if  any 
one,  was  in  possession  of  the  land,  but  as  it  is  said  the  suit  was 
founded  on  the  statute,  it  is  highly  probable  the  plaintiff  was.  How- 
ever this  may  be,  it  is  obvious  that  the  question  of  possession,  as  af- 
fecting the  jurisdiction  of  the  court  under  the  statute,  or  independently 
of  it,  was  not  raised  or  considered.  Orton,  the  defendant  in  the  suit 
below,  had  in  good  faith  paid  $2,100  for  a  title  bond  to  the  land  ex- 
ecuted by  Knab,  who  held  the  legal  title.  One  Hubbard  claimed  a 
secret  equity  in  the  land,  of  which  Orton  had  no  knowledge.  On  the 
twenty-sixth  of  August,  1851,  Orton  filed  his  bill  in  chancery,  in  the 
state  court,  against  Knab,  demanding  from  him  a  conveyance  of  the 
legal  title  according  to  the  exigency  of  his  bond.  During  the  pend- 
ancy of  this  bill,  Smith  purchased,  for  a  nominal  consideration,  the 


14 


FEDERAL  REPORTER. 


real  or  supposed  secret  equity  of  Hubbard,  and  also  obtained  from 
Knab,  for  a  like  consideration,  a  transfer  of  the  legal  title,  and  there- 
upon filed  his  bill  against  Orton  in  the  federal  court,  under  the  Wis- 
consin statute,  to  quiet  his  title.  While  Smitft  was  the  holder  of  the 
legal  and  equitable  title  to  the  land,  he  had  acquired  this  title  for  a 
mere  nominal  consideration,  while  Orton's  suit  against  Enab  in  the 
state  court,  for  specific  performance  of  the  covenants  to  the  latter's 
bond,  was  pending.  Having  reference  to  these  facts,  and  touching  a 
title  so  acquired,  the  court  said : 

"Those  only  who  have  a  clear,  legal,  and  equitable  title  to  land  connected 
with  possession,  have  any  right  to  claim  the  interference  of  a  court  of  equity 
to  give  them  peace,  or  dissipate  a  cloud  on  the  title.  The  complainant  in 
this  case  is  the  volunteer  purchaser  of  a  litigious  claim ;  he  is  the  assignee  of 
a  secret  equity  for  apparently  a  mere  nominal  consideration,  and  of  the  bare 
legal  title  for  a  like  consideration.  This  legal  title  was  improperly  assigned 
to  him,  during  the  pendency  of  a  suit  in  chancery  to  ascertain  the  person 
justly  entitled  to  it." 

The  manifest  sense  of  the  opinion,  when  read  in  the  light  of  these 
facts,  is  that  there  was  such  a  want  of  consideration,  conscience,  and 
good  faith  in  the  acquisition  of  Smith's  title,  that  a  court  of  equity 
would  not  lend  him  its  aid  against  a  bona  fide  purchaser  for  value  of 
an  equitable  title.  The  question  of  possession  was  not  mooted.  The 
word  occurs  but  once  in  the  opinion,  and  then  casually.  There  was 
no  fact  or  issue  in  the  case  making  it  necessary  or  proper  to  decide 
whether  the  jurisdiction  in  equity,  independently  of  any  statute,  to  re- 
move a  cloud  from  title  is  restricted  to  those  only  who  have  a  clear,, 
legal,  and  equitable  title,  and  actual  possession  of  the  land.  This  is 
made  clear  by  the  fact  that  the  court,  in  enumerating  the  defects  and 
weaknesses  in  the  plaintiff's  case,  does  not  mention  want  of  posses- 
sion as  one  of  them.  On1  the  facts  of  the  case  the  court  refused  to 
treat  the  plaintiff  as  the  bona  fide  owner  of  the  legal  or  equitable  title. 
The  court  say  he  acquired  his  title  without  any  valuable  consider- 
ation, and  that  the  "legal  title  was  improperly  assigned  to  him  during 
the  pendency  of  a  suit  in  chancery  to  ascertain  the  person  justly 
entitled  to  it."  These  findings  were  fatal  to  the  plaintiff's  case.  It 
was  upon  these  grounds,  and  the  further  ground  that  a  court  of  the 
United  States  should  not  entertain  a  bill  of  peace  upon  'a  title  already 
in  litigation  in  a  state  court,  that  the  case  was  decided  and  the  bill 
dismissed. 

What  is  said  by  the  court  in  Branch  v.  Mitchell,  supra,  is  appro- 
priate here : 

"The  language  of  the  court  is  always  to  be  understood  by  applying  it  to 
the  facts  of  the  case  decided.  That  which  seems  to  be  general  and  of  uni- 
versal application,  has,  in  reality,  often  a  limited  application;  and  so  the 
words  of  truth  and  the  utterances  of  the  law,  undeniable  in  the  case  wherein 
they  are  spoken,  become  the  parents  of  error  and  false  doctrine." 

It  is  next  objected  that  section  5206  of  Gantt's  Digest  declares  that 
tax  deeds  shall  be  "conclusive  evidence"  of  the  regularity  of  every- 
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thing  required  to  be  done  by  law  to  make  a  valid  tax  sale;  and  that 
it  is  not,  therefore,  open  to  the  plaintiff  to  prove  the  irregularities  re- 
lied on  to  invalidate  the  sale.  But  the  supreme  court  of  the  state 
has  held  that  provision  of  the  statute  unconstitutional,  and  decided 
that  the  deed  is  only  prima  facie  evidence  that  the  necessary  steps 
were  taken  to  make  a  valid  sale.  Cairo  dt  F.  R.  Co,  v.  Parks,  32 
Ark.  131;  Hickman  v.  Kempner,  85  Ark.  605.  The  fact  that  no 
warrant  was  issued  to  the  collector  authorizing  him  to  collect  the 
taxes,  as  required  by  section  5139,  is  fatal  to  the  tax  title.  Cooley, 
Tax'n,  292,  and  cases  cited.  The  failure  of  the  assessor  to  authen- 
ticate his  assessment  roll  by  the  oath  required  by  section  5112,  is 
also  fatal  to  the  validity  of  the  tax  sale.  Cooley,  Tax'n,  289,  and 
cases  cited;  Burroughs,  Tax'n,  232,  249,  250.  Irregularities  less 
serious  than  either  of  these  have  been  held  to  avoid  tax  sales  in  this 
state.  Hickman  v.  Kempner,  supra;  Hare  v.  Carnatt,  89  Ark.  196 ; 
Crane  v.  Randolph,  30  Ark.  579;  Pack  v.  Crawford,  29  Ark.  489; 
Vernon  v.  Nelson,  33  Ark.  748. 

It  is  objected  that  the  plaintiff  did  not  tender  to  the  defendant  the 
taxes  paid  by  him,  with  penalties,  etc.,  and  make  affidavit  of  that 
fact,  as  required  by  section  2267  of  Gantt's  Digest,  before  bringing 
his  suit.  That  section  has  no  application  to  suits  like  the  one  at 
bar.    Chaplin  v.  Holmes,  supra;  Hare  v.  Carnall,  39  Ark.  196,  203. 

The  provisions  of  section  5214  of  Gantt's  Digest  are  applicable  to 
this  case,  and  the  defendant  is  entitled  to  recover  in  this  suit  the 
taxes,  interest,  penalty,  and  costs  of  advertising  charged  on  the  land 
at  the  time  of  the  sale,  and  all  subsequent  taxes  paid  by  her,  with 
interest,  and  to  have  a  lien  decreed  on  the  land  for  the  same.  Hunt 
v.  Curry,  37  Ark.  100. 

As  to  the  equities  of  a  purchaser  at  a  tax  sale,  independently  of 
the  statute,  see  Hickman  v.  Kempner,  85  Ark.  505,  510;  Hare  v.  Car- 
naU,  39  Ark.  196,  203;  Ware  v.  WoodaU,  40  Ark.  42;  Chaffs  v.  Oliver, 
89  Ark.  531. 


Clapp  and  others  v.  Dittman  and  others.1 
Pkbby  and  others  v.  Cobby  and  another.1 

(Oircuit  Court,  E.  D.  Missouri.   July  26,  1884.) 
L  General  Assignment  by  Insolvent  Debtob  —  Rev.  St.  Mo.  S  864,  Con- 

STRCBD. 

Where  an  insolvent  debtor  transfers  all  his  property  to  a  single  creditor,  un- 
der such  circumstances  that  it  is  obvious  that  there  is  no  intention  of  merely 
giving  security,  the  transfer  will  be  treated  as  an  assignment  in  trust  for  the 
benefit  of  all  his  creditors,  within  the  provisions  of  section  364  of  the  Revised 
Statutes  of  Missouri,  regardless  of  the  form  of  the  instrument. 

l Reported  by  BenJ.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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2.  Same— Power  op  Federal  Courts  under  State  Statute — Procedure . 

Federal  courts  have  authority  to  take  possession  of  property  so  assigned,  and 
dispose  of  it  in  accordance  with  the  provisions  of  the  state  statute ;  and  where 
a  form  of  procedure  is  prescribed  by  the  state  statute,  which  may  be  pursued 
by  the  state  courts  of  general  jurisdiction,  it  may  also  be  pursued  in  the  cor- 
responding federal  courts. 

3.  Same — Reduction  op  Claim  to  Judgment  Unnecessary. 

It  is  not  necejsary  in  such  cases,  to  entitle  a  creditor  to  equitable  relief  in  a 
federal  court,  that  he  should  reduce  his  claim  to  judgment. 

In  Equity.    Demurrers  to  bills. 

Both  bills  allege  an  assignment  by  an  insolvent  debtor  of  all  his 
assets  to  a  single  creditor,  with  the  purpose  of  giving  the  assignee  an 
undue  preference  over  other  creditors,  and  of  hindering,  delaying, 
and  defrauding  the  latter.  In  the  first  case,  the  assignment  was  in 
the  form  of  a  chattel  mortgage,  but  was  not,  it  is  alleged,  intended 
to  operate  as  such,  but  as  an  assignment.  The  complainants  seek 
to  have  said  conveyances  declared  assignments  for  the  benefit  of  all 
creditors,  within  the  meaning  of  section  354  of  the  Revised  Statutes 
of  Missouri,  which  provides  that  "every  voluntary  assignment  of 
lands,  tenements,  goods,  chattels,  effects,  and  credits,  made  by  a 
debtor  to  any  person  in  trust  for  his  creditors,  shall  be  for  the  benefit 
of  all  the  creditors  of  the  assignor  in  proportion  to  their  respective 
claims." 

O.  Porter,  W.D.  Anderson,  and  McKeighan  <6  Jones,  for  complain- 
ants in  the  first  case;  and  Mills  &  Fletcraft,  for  complainants  in  the 
second. 

Hugo  Muench,  for  defendants  in  the  first  case.  John  D.  Johnson 
and  Smith  P.  Gait,  for  defendants  in  the  second. 

Brewer,  J.  These  cases  were  argued  together.  Both  stand  on 
demurrer  to  the  bill.  Both  involve  the  same  questions,  and  will 
therefore  be  disposed  of  by  the  same  opinion.  In  them  are  presented 
three  questions:  ,v 

First.  Where  a  debtor  who  is  insolvent  transfers  all  his  property  to 
a  single  party,  and  under  such  circumstances  that  it  is  obvious  that 
there  was  no  intention  of  merely  giving  security,  and  with  the  idea 
of  paying  the  debt  and  reclaiming  the  property,  must  such  transfer, 
no  matter  by  what  form  of  instrument,  whether  that  of  a  chattel 
mortgage  or  otherwise,  and  whether  made  to  the  creditor  direotly  or 
to  a  trustee,  be  treated  as  a  general  assignment,  and  for  the  bene- 
fit of  all  creditors  ?  This  question  was  fully  considered  by  this  court 
in  the  case  of  Martin  v.  Hausman,  14  Fed.  Rep.  160,  and  after  a 
full  examination  of  the  statutes  of  Missouri  and  the  decisions  of  its 
supreme  court,  it  was  answered  in  the  affirmative.  The  opinion  in 
that  case  was  written  by  Judge  Krekel,  and  was  concurred  in  by  my 
predecessor,  Judge  McCraby.  That  opinion  was  followed  in  Dafrl- 
man  v.  Jacobs,  15  Fed.  Bbp.  863,  in  Kellogg  v.  Richardson,  an  un- 
reported case  in  the  Western  district,  and  also,  I  am  informed,  in 
other  cases  in  this  oourt,  as  well  as  in  some  of  the  district  courts  of 
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the  state.  While,  if  this  was  a  new  question,  I  confess  my  own  con- 
clusions would  be  different,  and  in  harmony  with  the  decisions  of  Nat. 
Bank  v.  Sprague,  20  N.  J.  Eq.  28;  FpnveU  v.  Howard,  26  Iowa,  381; 
Doremm  v.  O'Harra,  1  Ohio  St.  45;  Atkinson  v.~  Tomlinson,  Id.  241; 
and  other  oases  oited  by  counsel  for  defendants;  yet  I  think  there  has 
been  such  a  course  of  decision  in  this  circuit  as  to  establish  the  rule  in 
the  United  States  courts  for  this  state  in  accordance  with  the  opinion 
in  Martin  v.  Hans  man,  supra,  and  until  there  be  some  authoritative 
construction  of  the  statute  by  the  supreme  court  of  the  United  States, 
or  of  the  Btate,  I  shall  follow  the  rule  laid  down  as  above.  I  feel  the 
more  constrained  to  do  this,  as  such  a  construction,  securing  an  equal 
distribution  of  the  property  of  an  insolvent  among  all  his  creditors, 
is  manifestly  most  just  and  equitable. 

Second.  It  is  insisted  that  if  this  instrument  is  to  be  treated  as  a 
general  assignment  under  the  statute  for  the  benefit  of  all  creditors, 
the  state  courts  have  exclusive  jurisdiction;  and  that  the  remedy  of 
the  plaintiff  was  by  citing  the  supposed  assignee  to  appear  in  the 
state  courts  and  distribute  the  property  among  all  the  creditors  in  ac- 
cordance with  that  statute.  This  claim  cannot  be  sustained.  The 
mere  fact  that  rights  are  created  by  virtue  of  a  state  statute,  and 
proceedings  made  for  the  enforcement  of  those  rights  in  the  courts  of 
the  state,  does  not  prevent  a  foreign  creditor  from  asserting  the  same 
rights  in  the  courts  of  the  United  States.  The  question  here  is  not 
whether  the  federal  courts  can  take  possession  of  property  already  in 
the  custody  of  the  state  courts,  or  whether  they  can  supersede  or  in- 
terfere with  any  action  of  the  latter,  but  whether,  no  action  having 
been  taken  in  the  latter,  the  federal  courts  are  without  jurisdiction  to 
enforce  rights  under  the  statutes  of  the  state,  and  for  which  a  special 
mode  of  procedure  is  prescribed.  It  must  be  borne  in  mind  that  the 
rights  asserted  in  these  eases  are  not  wholly  statutory.  The  transfer 
of  property  by  assignment,  bill  of  sale,  or  mortgage  is  a  common-law 
right,  and  the  statute  only  prescribes  the  effect  of  such  a  transfer  by 
an  insolvent;  it  does  not  create,  but  only  regulates,  the  right.  It  is 
like  that  legislation  which  determines,  as  between  the  mortgagor  and 
mortgagee,  the  right  of  possession,  or  which  requires  notice  to  give 
validity  as  against  subsequent  purchasers.  So  as  to  the  procedure. 
Jurisdiction  over  the  assigned  property  is  by  the  statute  given  to  the 
state  courts.  It  could  not  well  be  otherwise.  Methods  of  procedure 
are  prescribed;  but  such  is  the  case  as  to  general  rules  of  practice. 
The  state  law  enacts  them,  and  the  federal  courts  follow  them. 
There  is  nothing  of  a  substantial  character  in  the  methods  prescribed 
which  makes  it  impossible  for  courts  of  general  jurisdiction,  like  the 
circuit  courts  of  the  United  States,  to  take  possession  of  assigned 
properfy  and  dispose  of  it  in  accordance  with  the  terms  of  the  state 
statute.  And  where  the  question  arises  solely  on  the  matter  of  pro- 
cedure, as  a  rule  I  think  it  may  be  affirmed  that  if  the  proceeding  ip 
one  which  by  the  terms  of  the  state  statute  may  be  pursued  in  the 
v.2  lF.no.  1—2 
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state  courts  of  general  original  jurisdiction,  it  may  also  be  pursued  in 
the  corresponding  federal  courts.  A  mechanic's  lien  may  be  fore- 
closed in  the  federal  .courts.  80,  where  proceedings  for  the  condem- 
nation of  land  and  the  assessment  of  damages  therefor  are  taken, 
they  are,  as  has  been  repeatedly  held,  removable  to  and  triable  in 
the  federal  courts.  See,  as  bearing  upon  this  general  question,  Strong 
v.  Goldman,  8  Biss.  552;  2  Story,  Eq.  Jur.  §  1057 j  Lackland  v.  Oar- 
esche,  56  Mo.  267.  This  is  not  the  case  of  a  naked  statutory  right,  with 
a  procedure  for  its  enforcement,  which  is  not  adjustable  to  the  ordi- 
nary processes  and  practices  of  the  courts,  and  in  which  the  right 
is  limited  by  and  enforceable  only  in  the  statutory  remedy. 

Finally,  it  is  insisted  that  the  plaintiffs,  being  only  general  cred- 
itors, and  not  having,  as  yet,  reduced  their  claims  to  judgment,  have 
no  standing  in  a  court  of  equity  to  enforce  such  claims  as  against 
these  transfers.  The  opinion  in  the  case  of  Dahbnan  v.  Jacobs,  eupra, 
sustains  this  view,  but  the  decision  there  was  subsequently  set  aside 
in  the  same  case.  16  Fed.  Rep.  614.  True,  in  this  latter  opinion, 
nothing  is  said  as  to  the  specific  ground  upon  which  the  former 
was  based,  so  that  opinion  was  not  expressly  overruled ;  but  in  view 
of  the  decision  of  the  supreme  court  of  the  United  States  in  Case 
v.  Beauregard,  101  U.  S.  688,  I  am  constrained  to  rule  against  the 
defendants  on  this  proposition.  In  that  case  it  was  decided  that 
"whenever  a  creditor  has  a  trust  in  his  favor,  or  a  lien  upon  property 
for  the  debt  due  him,  he  may  go  into  equity  without  exhausting  his 
remedy  at  law."  The  first  clause  of  this  decision  covers  this  case. 
The  plaintiffs  seek  to  charge  the  defendants,  holding  certain  property 
as  trustees  for  them  and  other  creditors.  The  gravamen  of  the  suit 
is  the  enforcement  of  a  trust.  Strike  that  out  and  nothing  is  left. 
And,  in  accordance  with  that  decision,  it  must  be  held  that  a  general 
creditor  may,  without  reducing  his  claim  to  judgment,  proceed  in 
equity  to  charge  one  holding  the  property  of  his  debtor  received  un- 
der such  an  assignment  or  transfer  as  a  trustee  for  the  benefit  of 
creditors.  Ins.  Co.y.  Transp.  Co.  10  Fed.  Rep.  596;  Same  v.  Same, 
13  Fed.  Rep.  516;  Batchelder-v.  Altheimer,  10  Mo.  App.  181 ;  Holt  v. 
Bancroft,  30  Ala.  193;  1  Story,  Eq.  Jur.  §§  546,  547.  These  are  all 
the  substantial  questions  presented. 

The  demurrer  must  therefore  be  overruled,  and  defendants  will 
have  leave  to  answer  by  the  September  rules. 
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United  States  v.  Maxwell  Land-Geant  Co.  and  others. 

(Circuit  Court,  D.  Colorado.   July  28, 1884.) 

L  Lakd  Grant— Effect  of  Confirmatory  Act  of  Congress  on  Surveyor^ 
Report. 

An  act  of  congress  confirming  the  report  of  the  surveyor  general  of  the  terri- 
tory of  New  Mexico  as  to  the  validity  and  extent  of  a  Mexican  land  grant  oper- 
ates as  a  trrant  de  novo  of  all  the  land  within  the  boundaries  as  siven  in  that  re- 
port. 

2.  Bams— Error  or  Fraud  of  Surveyor — Powers  of  the  Courts. 

If  a  surveyor,  having  been  directed  to  make  a  survey  of  22  leagues,  in  fact  sur- 
veyed 44  leagues,  and  platted  a  tract  thereof,  the  error  is  one  that  can  be  cor- 
rected by  the  courts,  even  after  the  issue  of  the  patent ;  and  that,  notwithstand- 
ing the  principle  that  a  confirmatory  act  of  congress  secures  to  the  patentee 
all  the  land  included  in  the  boundaries  given  in  the  surveyor's  report. 

8.  Bake — Officers  of  the  Government — Aoenot — Scope  of  Authority. 

All  the  officers  of  the  government,  from  the  highest  to  the  lowest,  are  hut 
agents  with  delegated  powers,  and  if  they  act  beyond  the  scope  of  those  dele- 
gated powers  their  acts  do  not  bind  the  principal. 

4.  8a me— Invalidity — Subsequent  Purchasers — What  is  Notice. 

When  a  patent  on  its  face  recites  the  terms  of  the  original  petition  and  grant, 
and  gives  the  description  in  full,  as  well  as  the  lines  of  the  survey  based 
thereon,  the  purchaser  of  a  title  under  such  patent  is  chargeable  with  notice 
of  whatever  it  contains. 

On  Demurrer  to  the  Bill. 

J.  A .  Bentley,  for  complainant. 

Frank  Springer  and  C.  E.  Oast,  for  defendants. 

Brewer,  J.  This  was  an  action  brought  by  the  United  States  to 
set  aside  a  patent  to  what  is  known  as  the  Maxwell  land  grant,  or  to 
so  much  of  it  as  lies  within  the  state  of  Colorado.  The  case  now 
stands  on  demurrer  to  an  amended  bill.  Two  principal  questions 
have  been  presented  and  argued. 

First.  It  is  insisted  that  the  extent  of  the  original  concession  to 
Beaubien  and  Miranda  did  not  exceed  11  square  leagues  to  each,  or 
leas  than  96,000  acres,  and  that  the  description  in  the  petition,  and 
other  papers  executed  while  the  territory  was  a  province  of  Mexico 
and  before  its  acquisition  by  the  United  States,  only  defined  the  outer 
boundaries  within  which  a  tract  of  22  .square  leagues  could  be  se- 
lected by  the  applicants ;  and  this,  because,  under  the  Mexican  decree 
of  August  18,  1824,  as  well  as  the  regulations  of  November  21, 1828, 
only  11  square  leagues  could  be  granted  to  any  one  person;  that  the 
confirmation  by  the  act  of  congress  must  be  understood  as  limited  to 
the  terms  of  the  original  concession,  and  as  confirming  only  a  grant 
to  that  extent.    I  think  the  case  of  Tameling  v.  Freehold  Co.  93  U. 

5.  644,  effectually  disposes  of  this  question.  That  case  held  that  the 
confirmation  hy  an  act  of  congress  was  equivalent  to  a  grant  de  novo, 
and  I  seeing  no  substantial  difference  between  that  case  and  this. 
In  order  to  a  clear  understanding  of  the  point  of  difference  presented 
by  counsel  for  the  government,  a  brief  statement  of  the  aotion  of  con- 
gress is  necessary. 


Digitized  by 


20 


FEDERAL  REPORTER* 


,  After  the  treaty  of  Guadalupe  Hidalgo,  by  which  we  acquired  this 
territory,  congress,  in  1854,  (10  St.  p.  308,  §  8,)  cast  upon  the  sur- 
veyor general  of  the  territory  of  New  Mexico  the  duty  of  ascertaining 
the  origin,  nature,  character,  and  extent  of  the  private  land  claims 
therein,  and  required  him  to  make  a'  full  report,  with  his  decision 
thereon,  to  be  laid  before  congress  for  such  action  as  it  should  deem 
fit.  In  pursuance  of  that  duty  the  surveyor  general,  on  September 
15,  1857,  transmitted  his  report  as  to  this  claim,  showing  a  petition 
for  a  grant  of  lands,  describing  them  only  by  the  outer  boundaries, 
the  grant  by  the  governor  of  the  territory,  the  giving  of  juridical  pos- 
session, a  dispute  as  to  the  grant,  its  confirmation  by  the  depart- 
mental assembly,  its  occupation  by  the  grantees,  and  then  his  opin- 
ion that  it  was  "a  good  and  valid  grant  according  to  the  laws  and 
customs  of  the  government  of  the  republic  of  Mexico."  Some  18  of 
these  land  claims  were  in  separate  reports  thus  transmitted  by  him 
to  congress  and  placed  before  that  body  for  action,  and  on  the  twenty- 
first  of  June,  1860,  an  act  was  passed  confirming  most  of  them,  in 
accordance  with  the  recommendation  and  decision  of  the  surveyor 
general.  Among  these  claims  No.  15  was  the  one  in  controversy  in 
this  Buit.  No.  4  was  the  one  which  came  before  the  supreme  court 
for  consideration  in  the  case  just  referred  to.  In  the  report  of  the 
surveyor  general  of  that  claim,  after  narrating  the  prior  proceedings, 
which  were  similar  to  those  in  the  case  at  bar,  he  makes  this  decis- 
ion: 

"The  grant  being  a  positive  one,  without  any  subsequent  conditions  at- 
tached, and  made  by  a  competent  authority,  and  having  been  in  the  posses- 
sion and  occupancy  of  the  grantees  and  their  assigns  from  the  time  the  grant 
was  made,  it  is  the  opinion  of  this  office  that  the  grant  is  a  good  and  valid 
one,  and  that  a  legal  title  vests  in  Charles  Beaubien  to  the  land  embraced 
within  the  limits  contained  in  the  petition.  The  grant  is  therefore  approved 
by  this  office,  and  transferred  to  the  proper  department,  with  the  recommen- 
dation that  it  be  confirmed  by  the  congress  of  the  United  States." 

So  that  while  in  that  case  he  declared  that  the  grant  was  a  good  and 
valid  one,  and  that  a  legal  title  was  vested  in  Charles  Beaubien  to 
the  land  embraced  within  the  limits  contained  in  the  petition,  in  this 
he  simply  says  that  it  is  a  good  and  valid  grant  according  to  the  laws 
of  the  government  of  the  republic  of  Mexico;,  hence  counsel  argues 
that  as  by  such  laws  only  11  square  leagues  oould  be  granted  to  a 
single  person,  what  the  surveyor  general  meant  to  say  was  simply 
that  it  was  a  good  and  valid  grant  to  the  extent  of  22  square  leagues 
within  these  outer  boundaries,  ana1  that  congress,  confirming  his  re- 
port, only  confirmed  the  grant  to  that  extent.  As  heretofore  stated, 
I  do  not  think  the  difference  between  the  cases  of  any  significance. 
All  preliminary  statements  in  the  two  reports,  as  to  petition,  descrip- 
tion, grant,  and  occupation,  are  alike.  In  each  the  petition  is  for 
the  land  described,  and  not  a  tract  within  the  boundaries  named.  In 
neither  is  any  notice  of  the  alleged  limitation  of  11  square  leagues. 
In  each  the  land  described  is  largely'  in  excess  of  such  limitation,  in 
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thai  case  amounting  to  over  a  million  of  acres.  Each  speaks  of  the 
grant,  and  affirms  that  it  is  valid,  and  does  not  say  that  there  is  a 
valid  grant  within  the  lands  described.  There  is  no  suggestion  of 
the  boundaries  of  a  tract  of  11  or  22  square  leagues  within  the  out- 
boundaries,  and,  indeed,  no  reference  to  any  tract  but  the  single  one 
described,  and  for. which  the  petition  was  originally  presented.  Con- 
gress, in  the  act  of  confirmation,  confirms  these  claims  as  recom- 
mended. By  the  same  act,  however,  two  other  claims  reported  and 
recommended  for  confirmation  by  the  surveyor  general  were  con- 
firmed,— the  one  only  to  the  extent  of  five  square  leagues,  and  the  other 
to  two  persons,  to  the  extent  of  twenty-two  square  leagues;  and  in 
the  second  section  the  rules  for  locating  these  two  tracts  of  five  and 
twenty-two  square  leagues  within  the  out-boundaries  of  the  claims 
were  prescribed.  Evidently,  the  attention  of  congress  was  directed 
to  the  extent  and  boundaries  of  these  claims,  and  if  it  had  intended 
to  confirm  a  grant  of  only  22  square  leagues  within  the  out-boundaries 
of  this  tract,  it  would,  as  in  the  other  oases,  have  prescribed  some 
rule  for  locating  such  grant.  No  other  reasonable  interpretation  can 
be  put  upon  the  language  of  the  surveyor  general  than  this :  that  he 
believed  the  grant  was  of  the  entire  land,  that  it  was  a  good  and  valid 
grant  according  to  the  laws  of  Mexico,  and  that  he  recommended  it 
as  a  whole  for  confirmation.  It  would  be  a  strained  and  unnatural 
interpretation  of  such  language  to  say  that  it  meant  simply  that  there 
was  a  valid  grant  within  these  out-boundaries;  and  the  confirmation 
was  of  the  grant  as  he  stated  it  was  made.  * 

In  coming  to  this  conclusion  I  am  not  insensible  of  the  rule  that 
where  there  is  a  doubt  as  to  the  extent  of  a  grant  from  the  govern- 
ment the  doubt  is  to  be  resolved  in  favor  of  the  government;  but, 
notwithstanding  this,  I  think  the  language  of  congressional  grants, 
and  of  all  papers  and  instruments  appertaining  thereto,  should  be 
taken  in  its  ordinary  and  natural  meaning,  and  that  there  should  be 
.no  Btraining  of  language  or  twisting  of  terms  in  order  to  disclose 
limits  and  exceptions  therein .  When  a  report  is  made  that  a  petition 
was  filed  for  a  grant  of  certain  lands,  describing  them,  and  that  such 
lands  were  granted  and  have  been  occupied  by  the  grantees,  no  one 
would  for  a  moment  suppose  that  it  was  the  intention  simply  to  say 
that  within  the  boundaries  described  there  was  a  valid  grant  for  a 
smaller  and  undescribed  portion  of  land. 

I  hold,  therefore,  that  the  aot  of  congress  operated  as  a  grant  de 
novo  for  all  the  land  within  the  boundaries  as  given  in  the  report  of 
the  surveyor  general. 

Tho  second  question  is  this :  Assuming  that  the  grant  was  good 
for  all  the  land  within  the  out-boundaries,  and  not  simply  for  the  22 
leagues,  the  bill  alleges  that  the  patent  covers  about  270,000  acres 
of  land  in  Colorado  not  within  those  out-boundaries,  and  that  this 
patent  was  obtained  by  fraud  and  misrepresentation.  It  charges 
that  in  1870,  which  was  after  the  confirmatory  act,  and  while  the 


22 


FEDERAL  REPORTER,. 


parties  interested  were  seeking  to  obtain  a  patent,  some  of  them  em- 
ployed one  W.  W.  Griffin,  a  deputy  United  States  surveyor,  to  make 
a  survey  of  the  out-boundary  lines;  that  he  did  make  a  survey  and 
plat,  which  was  filed  in  the  interior  department ;  that  by  that  survey 
and  plat  some  500,000  acres  were  included  within  these  lines,  which 
did  not  properly  belong  there;  that  thereafter  and  in  1877  the  land 
department  awarded  a  contract  to  two  deputy  United  States  surveyors 
to  survey  the  grant  on  behalf  of  the  United  States;  that  these  deputy 
'surveyors  did  not  run  the  true  boundaries,  but  falsely  and  fraudu- 
lently, and  with  intent  to  cheat  the  government,  ran  their  easterly 
and  northerly  lines  at  a  great  distance  from  the  true  boundaries,  and 
so  as  to  include  therein  about  270,000  acres  of  land  lying  within  the 
state  of  Colorado.  It  is  true,  the  bill  does  not  show  any  improper 
relations  or  dealings  between  the  parties  interested  in  the  grant  and 
these  two  deputy  surveyors,  upon  whose  survey  the  patent  issued ;  and 
upon  that  counsel  for  the  defendants  insist  that  whatever  of  wrong 
may  have  been  done  by  the  surveyors  is  not  chargeable  to  them ;  that 
the  government  cannot  take  advantage  of  it;  and  that  the  courts  can- 
not set  aside  a  patent  because  of  any  mistake  in  the  survey,  the  mat- 
ter of  survey  being  wholly  within  the  jurisdiction  of  the  land  depart- 
ment; and  the  oases  of  U.  S.  v.  Flint,  4  Sawy.  51;  U.  8.  v.  Sepulvida, 
1  Wall.  104;  and  of  U.  S.  v.  Vallejo,  Id.  658,  are  cited.  I  do  not 
think  these  cases  can  be  regarded  as  decisive  of  this  question,  for 
they  must  be  read  in  the  light  of  the  special  provisions  of  the  stat- 
ute concerning  the  settlement  of  California  land  claims.  By  these 
provisions  a  commission  was  established  to  determine  the  validity  of 
such  claims,  with  right  of  appeal  to  the  district  court,  and  after  the 
validity  of  the  claims  had  been  finally  established,  the  duty  of  mak- 
ing the  survey  was  specifically  oast  upon  (he  surveyor  general,  with 
right  of  review  before  the  commissioner  of  the  land  department  at 
Washington,  while  here  the  only  provision  to  which  I  have  been  re- 
ferred is  found  in  section  2447  of  the  Revised  Statutes,  which  pro- 
vides that  it  may  be  lawful  to  issue  patents  for  confirmed  claims  "upon 
the  presentation  to  the  commissioner  of  the  general  land-office  of 
plats  of  survey  thereof,  duly  approved  by  the  surveyor  general  of  any 
state  or  territory,  if  the  same  be  found  correct  by  the  commissioner." 

Now  the  principle  upon  which  defendants  make  their  claim  is  that 
laid  down  in  the  case  of  U.  S.  v.  Arrendondo,  6  Pet.  729,  as  follows: 

"That  where  power  or  jurisdiction  is  delegated  to  any  public  officer  o. 
tribunal  over  a  subject-matter,  and  its  exercise  is  confided  to  his  or  their  dis- 
cretion, the  acts  so  done  are  binding  and  valid  as  to  the  subject-matter,  and 
individual  rights  will  not  be  disturbed  collaterally  for  anything  done  in  the 
exercise  of  that  discretion  within  the  authority  and  power  conferred.  The 
only  questions  which  can  arise  between  an  individual  claiming  a  right  under 
the  acts  done  and  the  public,  or  any  person  denying  its  validity,  are,  power 
In  the  officer  and  fraud  in  the  party." 

And  it  is  insisted  that,  as  no  fraud  in  the  party  is  shown,  the  patent 
is  beyond  question,  no  matter  what  mistakes  or  wrong  may  be  charge- 
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able  to  the  officers  of  the  government.  I  do  not  think  that  principle, 
when  fairly  construed,  extends  to  the  case  at  bar  so  far  as  to  support 
the  claim  of  the  defendants.  It  is  obvious  that  surveys  may  be  made 
in  two  very  different  classes  of  cases.  In  the  one  class  the  surveyor 
may  be  directed  to  survey  a  tract  of  a  given  number  of  acres.  In, 
such  a  case,  there  being  no  speoial  provision  as  to  the  form  or  loca- 
tion of  the  tract,  a  discretion  must  be  left  with  him.  He  may  survey 
the  tract  in  a  square  form  or  with  irregular  boundaries,  or  locate  it 
anywhere  within  the  prescribed  out- boundaries.  Thus,  in  the  case  at 
bar,  if  the  olaim  had  been  confirmed  to  the  amount  of  22  leagues 
only,  it  might  fairly  be  held  that  the  surveyor  had  a  discretion  whether 
to  locate  these  22  leagues  in  a  square  form  or  in  a  tract  of  irregular 
shape,  and  anywhere  within  the  out-boundaries,  and  that  when  he 
had  made  a  survey  and  plat  of  such  number  of  leagues,  and  a  patent 
had  been  issued  therefor,  •  the  matter  was  beyond  inquiry  in  the 
courts.  Yet  even  in  such  oases,  at  least  before  the  issue  of  the  pat- 
ent, it  would  seem,  from  the  remarks  of  Mr.  Justice  Miller  in  the 
case  of  U.  S.  v.  Vallejo,  supra,  there  might  be  circumstances  which 
would  justify  a  review  of  the  surveyor's  action  in  the  courts;  and, 
on  the  other  hand,  if  he  included  in  his  survey  a  tract  larger  than 
he  was  authorised,  his  error  ought  to  be  correctible  in  the  courts 
even  after  the  issue  of  the  patent.  Thus,  if  he  were  directed  to  make 
a  survey  of  22  leagues;  and,  in  fact,  surveyed  and  platted  a  tract  of 
44  leagues,  I  think  the  error  one  that  could  be  corrected  even  after 
the  issue  of  the  patent,  and  that  the  principle  heretofore  referred 
to  could  not  be  invoked  to  sustain  his  action.  His  action  would  be 
beyond  his  jurisdiction,  whioh  was  limited  to  22  leagues,  and  there- 
fore not  binding  on  the  government,  for  the  action  of  no  tribunal  or 
officer  beyond  the  limits  of  the  jurisdiction  conferred  is  binding.  The 
other  class  of  cases  exists  where  the  surveyor  is  required  to  survey, 
not  a  tract  of  a  given  number  of  acres,  but  a  tract  of  certain  specified 
general  boundaries.  In  that  case  he  has  no  general  discretion.  He 
may  not  run  the  lines  where  he  sees  fit,  or  include  within  his  survey 
any  land  outside  of  those  general  boundaries.  It  is,  perhaps,  true 
that  where  the  calls  in  such  a  general  description  can  be  upon  the 
configuration  of  the  ground  answered  in  two  or  three  different  ways, 
his  judgment  as  to  the  true  answer,  when  confirmed  by  the  depart- 
ment at  Washington  and  followed  by  a  patent,  may  be  beyond  the 
challenge  of  the  government.  But  when  these  calls  are  in  fact  dis- 
regarded and  the  lines  run  far  outside  the  general  description,  I  think 
it  must  be  held  that  he  has  gone  outside  his  jurisdiction.  Of  course, 
no  trifling  departure  would,  after  the  solemn  act  of  the  issue  of  a  pat- 
ent, justify  the  interference  of  a  court  of  equity;  but  when  such  de- 
parture is  a  gross  one,  and  a  large  body  of  land  not  within  the  speci- 
fied out-boundaries  is  included  within  the  survey,  it  seems  to  me  a 
case  is  disclosed  for  the  interposition  of  the  courts.  All  the  officers 
of  the  government,  from  the  highest  to  the  lowest,  are  but  agents 
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with  delegated  powers,  and  if  they  act  beyond  the  scope  of  those  del- 
egated powers  their  acts  do  not  bind  the  principal.  Thus,  if  a  grant 
was  made  of  a  specific  section  of  land,  and  on  the  authority  of  such 
grant  a  patent  was  issued  for  two  sections,  it  could  not  be  claimed 
that  the  government  was  bound  thereby,  and  could  not  set  aside  the 
patent  so  far  as  it  included  the  second  seotion.  That,  it  seems  to  me, 
is  parallel  with  the  case  at  bar.  The  confirmation  was  of  the  grant 
with  certain  named  out-boundaries,  and  the  allegation  is  that  the 
lines  of  the  survey  did  not  follow  those  out-boundaries,  but  extended 
far  beyond  them,  so  as  to  embrace  270,000  acres  of  public  lands  lying 
within  the  limits  of  this  state.  Such  action  of  the  surveyor,  although 
confirmed  by  the  commissioner  and  followed  by  a  patent,  seems  to 
me  to  have  been  outside  the  jurisdiction  and  not  binding  on  the  gov- 
ernment. I  do  not  think  the  surveyor  general,  the  commissioner  of 
the  general  land-office,  the  secretary  of  the  interior,  or  the  president, 
or  all  together,  can  give  away  public  lands,  either  directly  or  indirectly; 
and  when  they  have  executed  instruments  apparently  conveying  lands 
not  granted  by  congress,  the  government  can  come  into  the  oourts  for 
relief. 

v  But  it  is  said  that  the  present  owners  have  acquired  title  since  the 
patent,  have  bought  on  its  faith,  and  that  as  between  them  and  the 
government  the  latter  ought,  therefore,  to  suffer  for 'the  conduct  and 
mistakes  of  its  officers  and  agents.  The  bill  alleges,  in  a  general  way, 
notice  by  the  defendants  of  all  the  mistakes  and  wrongs  charged. 
But  I  do  not  lay  so  much  stress  on  this,  to  defeat  the  application  of 
the  principle  suggested,  as  upon  the  fact  that  the  patent  on  its  face 
recites  the  terms  of  the  original  petition  and  grant,  gives  the  descrip- 
tion in  full,  as  well  as  the  lines  of  the  survey  based  thereon ;  and  I 
take  it  that  every  one  who  purchases  a  title  under  such  a  patent  is 
chargeable  with  notice  of  whatever  it  contains.  The  purchasers, 
therefore,  had  notice  that  congress  only  confirmed  the  grant  as  orig-  ' 
inally  petitioned  for,  and  that  the  officers  of  the  government  bad  no 
authority  to  issue  a  patent  for  any  land  outside  those  boundaries. 
They  knew,  or  at  least  are  chargeable  with  knowledge  of,  the  fact  now 
alleged  in  the  bill,  that  the  lines  of  this  survey  run'way  outside  of  the 
out-boundaries  as  given  in  the  grant.  Of  course,  this  precludes  them 
from  occupying  the  position  of  innocent  purchasers. 

I  think,  therefore,  that  the  demurrer  to  the  bill  must  be  overruled. 
The  defendants  will  have  leave  to  answer  by  the  October  rules. 
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Deming  t;.  Norfolk  &  W.  R.  Co. 


[Circuit  Court,  E.  D.  Penntyltania.   June,  1884.) 


L  Carriers — Through  Lines — Respective  Liability  of  Connecting  Carriers. 
Several  connecting  carriers,  having  entered  into  certain  contract  arrange- 
ments for  continuous  transportation  on  through  bills  of  lading,  at  settled  rates 
of  compensation,  providing  that  each  line  should  be  responsible  alone  for  its 
acts  or  omissions,  do  not  thereby  become  liable  as  partners  for  the  undertak- 
ings, representations,  or  misconduct  of  the  carrier  who  receives  merchandise 
from  a  shipper. 

2.  Same—  Delivery— Block  in  Thkough  Lines— Lobs  by  Ftjub— Negligence. 
Where  cotton  was  delivered  to  a  carrier  to  be  transported  from  Memphis, 
Tennessee,  to  Woonsocket,  Rhode  Island,  upon  through  bills  of  lading,  ex- 
empting liability  for  lire,  issued  by  the  receiving  carrier  in  pursuance  of  such 
arrangement  between  the  connecting  carriers,  and  the  cotton  was  delayed  at 
Norfolk  by  reason  of  a  block  caused  by  accumulation  of  freight  on  the  line  in- 
tended to  convey  it  therefrom,  and  was  stored  in  the  defendant's  warehouses, 
where  it  was  burned,  held,  that  the  company  so  storing  the  cotton  was  not 
bound  to  send  the  cotton  forward  by  other  lines,  and  was  not  liable  for  the 
loss.  The  fact  that  the  company  had  effected  an  insurance  on  the  cotton  is  un- 
important. 

This  was  an  action  on  the  case  by  B.  H.  Deming  &  Go.  against  the 
Norfolk  &  Western  Railroad  Company,  and  was  tried  without  a  jury 
before  the  Hon.  William  McKennan  and  William  Butler.  The  fol- 
lowing facts  were  found : 

First.  The  Norfolk  &  Western  Railroad  Company,  the  defendant,  is  a  cor- 
poration owning  and  operating  a  line  of  railroad  extending  from  Bristol, 
Tennessee,  to  Norfolk,  Virginia.  At  Bristol  it  connects  with  the  line  of  the 
East  Tennessee,  Virginia  &  Georgia  Railroad  Company,  and  at  Roanoke, 
about  130  miles  east  of  Bristol,  with  that  of  the  Shenandoah  Valley  Railroad 
Company,  which  connects  at  Hagerstown  with  the  Pennsylvania  Railroad 
system.  These  companies  have  entered  into  certain  contract  arrangements 
for  the  conduct  of  through  business,  under  the  name  of  the  Virginia,  Ten- 
nessee &  Georgia  Air-line,  but  there  is  no  other  evidence  in  the  case  showing 
the  terms  of  this  contract  than  appears  in  the  bills  of  lading  and  manifests, 
and  the  conduct  of  the  parties  as  hereinafter  stated. 

Second.  On  October  11, 1883,  the  plaintiffs,  R.  H.  Deming  &  Co.,  who  are 
cotton  buyers,  shipped  at  Memphis,  Tennessee,  for  Woonsocket,  Rhode  Island, 
two  lots,  one  of  50  and  the  other  of  100  bales,  and  on  October  17,  1883,  an- 
other lot  of  100  bales.  The  shipment  was  made  upon  the  Memphis  &  Charles- 
ton Railroad,  and  three  full  bills  of  lading,  all  similar  in  form.  The  material 
clauses  of  the  bills  of  lading  are  as  follows: 

"Memphis  &  Charleston  Railroad  and  Connections. 
"(East  Tennessee,  Virginia  &  Georgia  Railroad  Company,  Lessee.) 


"Received  of  A  B.  the  following  packages,  marked,  etc.,  to  be  transported 
by  the  Memphis  &  Charleston  Railroad,  and  connecting  railway  and  steam- 
ship lines,  to  order,  at  Woonsocket,  R.  I.,  *  *  *  upon  the  following  con- 
ditions: 

"(1)  That  the  Memphis  &  Charleston  Railroad,  and  the  steam-boats,  rail- 
road companies,  and  forwarding  lines  with  which  it  connects,  and  which  re- 
ceive said  property,  shall  not  be  liable  *  *  *  for  loss  or  damage  on  any 
article  of  property  whatever  by  fire  or  other  casualty  while  in  transit,  or 
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while  in  depots  or  other  places  of  transhipment,  or  at  depots  or  landings  at 
points  of  shipment  or  delivery. 

**«*  *«*«* 

"(7)  In  consideration  of  the  special  rate  named  in  margin,  the  shipper  or 
agent  of  the  owner  of  the  property  carried  agrees  to  effect  an  insurance 
against  loss  or  damage  by  fire  while  in  transit,  in  deposit,  or  in  places  of 
transhipment,  or  at  depots  or  landings  at  all  points  of  delivery;  and  it  is  ex- 
pressly agreed  that  the  carrier  shall  be  entitled  to  the  benefit  of  any  insur- 
ance effected  covering  any  such  risk,  loss,  damage,  or  detriment. 

"(8)  It  is  further  stipulated  and  agreed  that  in  case  of  any  loss,  detriment, 
or  damage  done  to  or  sustained  by  any  of  the  property  here  receipted  for, 
during  such  transportation,  whereby  any  legal  liability  or  responsibility  shall 
or  may  be  incurred  by  the  terms  of  this  contract,  that  company  alone  shall  be 
held  answerable  therefor  in  whose  actual  custody  the  same  may  be  at  the  time 
of  the  happening  of  said  loss,  detriment,  or  damage,  and  the  carrier  so  liable 
shall  have  the  full  benefit  of  any  insurance  that  may  have  been  effected  upon 
or  on  account  of  said  goods. 

"This  contract  is  executed  and  accomplished,  and  the  liability  of  the  com- 
panies as  common  carriers  thereunder  terminates,  on  the  arrival  of  the  goods 
or  property  at  the  station  or  depot  to  which  this  bill  contracts,  and  the  com- 
panies will  be  responsible  as  warehouseman  only  thereafter;  and  unless  re- 
moved by  consignee  from  the  station  or  depots  of  delivery  within  twenty-four 
hours  of  their  said  arrival,  they  may  be  removed  and  stored  by  the  companies 
at  the  owner's  expense  and  risk. 

"Notice.  In  accepting  this  bill  of  lading,  the  shipper  or  the  agent  of  the 
property  carried  expressly  agrees  to  all  stipulations,  exceptions,  and  condi- 
tions. 

"In  witness  whereof,  the  agent  hath  affirmed  to  bills  of  lading,  all 

of  this  tenor  and  date,  one  of  which  being  accomplished,  the  others  to  stand 
void.  "  ,  Agent." 

Third.  The  route  over  which  the  cotton  was  to  be  carri«d,  as  fully  under- 
stood by  the  plaintiffs,  was  by  the  Memphis  &  Charleston  road  to  Chatta- 
nooga; thence  by  the  East  Tennessee,  Virginia  &  Georgia  Railroad  to  Bristol; 
thence  by  the  Norfolk  &  Western  Railroad  to  Norfolk;  thence  by  the  steamers 
of  the  Merchants'  &  Miners'  Steam-ship  Company  to  Providence.  Manifests 
or  way-bills,  which  are  memoranda  sent  by  the  first  carrier  with  each  car 
containing  instructions  to  the  succeeding  carriers  for  the  transhipment  and 
final  delivery  of  the  freight,  accompanied  each  shipment,  giving  the  directions 
under  which  the  cotton  was  to  be  transported  and  transferred  from  one  carrier 
to  the  other.  The  through  freight  was  74  and  78  cents  per  hundred  pounds, 
which  was  less  than  one-half  the  sum  which  would  have  been  charged  had  the 
cotton  been  shipped  and  reshipped  over  each  of  the  connecting  lines.  The 
plaintiffs  had  made  other  shipments  by  the  same  route,  and  knew  the  line  of 
steamers  by  which  the  cotton  was  to  be  carried  from  Norfolk  to  Providence. 
The  time  occupied  in  transport  between  Bristol  and  Norfolk  by  railroad  is  48 
hours,  and  from  Roanoke  to  Norfolk  is  36  hours.  The  usual  delay  in  tranship- 
ment at  Norfolk  was  two  days.  In  ordinary  course  of  transportation  cotton 
reaches  Providence  in  14  to  18  days  from  Memphis,  and  it  was  the  usual 
course  of  dealing  of  the  plaintiffs  to  send  out  tracers  if  the  cotton  did  not  ar- 
rive within  20  days  from  the  time  of  shipment. 

Fourth.  The  Merchants'  &  Miners'  Transportion  Company  run  two  lines 
from  Norfolk, — one  to  Boston  and  one  to  Providence, — and  prorate  with  the 
Virginia,  Tennessee  &  Georgia  Air-line  upon  all  freight  received  from  over 
that  line;  and,  by  an  understanding  between  the  steam-ship  companies  run- 
ning steamers  from  Norfolk,  is  the  only  line  that  carries  freiglit  to  points 
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east  of  the  Connecticut  river.  Under  the  same  understanding,  the  Old  Do- 
minion Steam-ship  Company,  running  to  New  York,  was  to  receive  all  freight 
to  points  west  of  the  Connecticut  river,  and  the  Baltimore  Steam  Packet 
Company  for  Philadelphia,  in  connection  with  the  Philadelphia,  Wilmington 
&  Baltimore  Railroad.  Upon  the  Providence  line  there  were  four  steamers, 
making  tri- weekly  trips,  which  were  of  sufficient  capacity  to  carry  the  freight 
that  usually  offered. 

Fiflh.  Upon  the  fifteenth  of  October  the  transportation  company  was 
unable  to  accept  500  bales  of  cotton  till  the  next  day,  on  account  of  accumu- 
lations of  freight  which  had  grown  gradually  from  early  in  the  month.  Be- 
tween the  fifteenth  and  twenty-third  of  October  there  bad  been  communica- 
tion between  the  officers  of  the  two  companies  in  reference  to  the  forwarding 
of  the  increased  quantities  of  freight  that  were  in  transit.  The  Norfolk  agent 
of  the  steam-ship  company  visited  Baltimore,  Philadelphia,  and  New  York  to 
charter  other  steamers,  and  chartered  the  only  steamer  which  he  had  suc- 
ceeded in  finding.  This  steamer  arrived  at  Norfok  on  October  28th.  The 
president  of  the  steam-ship  company  also  promised  to  transfer  in  a  few  days 
one  of  its  Savannah,  steamers  to  the  Providence  line  to  accommodate  the  un- 
usual influx  of  business;  and  in  order  to  increase  the  number  of  trips  between 
Norfolk  and  Providence,  temporarily  stopped  running  up  to  Baltimore,  which 
was  on  the  route.  In  the  fall  of  the  year  all  lines  of  transportation  from  the 
south  to  the  north  are  commonly  more  or  less  crowded,  but  the  pressure  in 
October  and  November,  1883,  was  unusually  great  upon  all  lines.  When  the 
first  shipment  arrived  on  the  twenty-third  of  October,  an  extra  steamer  was 
expected  in  a  few  days.  About  12,000  bales  of  cotton  had  accumulated  on  the 
wharves  and  warehouses  of  the  steam-ship  company,  and  when  the  first  ship- 
ment of  the  cotton  in  question  arrived  upon  the  twenty-third  of  October,  and 
the  agent  of  the  railroad  company  tendered  delivery  in  due  course,  no  more 
could  be  conveniently  stored  at  that  point,  and  the  agent  of  the  steam-ship 
company  declined  to  accept  it,  upon  the  ground  that  he  had  no  place  to  store 
it,  but  proposed  that  if  the  railroad  company  would  unload  and  store  in  its 
own  warehouse  and  on  its  wharf  about  2,000  bales  of  cotton,  he  would  pay 
for  insurance  upon  it  and  send  a  steamer  in  a  few  days  to  remove  it.  The  * 
wharf  is  the  regular  terminus  of  the  railroad  of  the  defendant  in  the  city  of 
Norfolk,  and  equally  accessible  as  that  of  the  steam-ship  company  to  steam- 
ers. In  view  of  the  declared  and  actually  existing  impossibility  of  its  receipt 
by  the  transportation  company,  and  in  reliance  upon  the  assurance  from  the 
officers  of  the  steam-ship  company  that  an  additional  steamer  would  be  for- 
warded to  remove  the  cotton  within  a  few  days,  the  superintendent  of  the 
railroad  company  authorized  the  Norfolk  agent  to  unload  the  cotton  and  ef- 
fect an  insurance  of  $100,000  in  the  name  of  "The  Norfolk  &  Western  Rail- 
road Company,  and  for  account  pf  whom  it  may  concern."  On  October  26th 
about  1,000  bales  additional  arrived,  making  3*028  bales  in  all,  and  were  un- 
loaded under  the  same  agreement,  and  $40,000  additional  insurance  was  ef- 
fected.  The  premiums  were  paid  by  the  steam-ship  company. 

The  exact  dates  of  the  arrival  of  the  cotton  were  as  follows: 

1883,  October  22,   61  bales. 

23,   826  " 

24,                 -         -                 -        -  352  " 

25,   842  " 

26,   714  " 

27,   103  " 

81,                 •  107  " 

Date  of  arrival  not  given,  -        -        -        -        -  23  " 


8,028  bales. 
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The  cotton  thus  stored  on  the  defendant's  wharf  and  in  the  warehouse  was 
cotton  destined  for  Providence,  and  was  selected  by  the  steam-ship  company 
for  unloading  at  the  wharf  for  this  reason.  No  increased  risk  of  fire  arose  from 
placing  the  cotton  on  the  wharf  and  in  the  store-house,  as  was  done.  It  was 
the  custom  of  each  company  to  insure  merchandise  in  its  custody,  and  like 
insurance  would  have  been  taken  out  if  the  cotton  had  been  stored  at  the 
steam-ship  wharf.  From  day  to  day  repeated  assurances  were  given  that  a 
steamer  would  be  sent,  and  the  extra  vessel,  which  arrived  on  October  28th, 
had  been  promised  for  the  removal  of  this  cotton,  but  was  loaded  at  the  other 
wharf,  because  of  some  difficulty  in  reference  to  the  coaling  or  loading;  and 
the  Berkshire,  a  vessel  capable  of  carrying  about  5,000  bales  of  cotton,  was 
transferred  from  the  Savannah  line  to  Norfolk,  and  she  was  expected  to  reach 
there  on  the  thirteenth  of  November,  but  did  not  do  so  until  the  night  of  the 
fourteenth  of  November,  having  been  delayed  at  Boston  or  on  her  way.  On 
the  morning  of  the  fourteenth  of  November  a  fire  occurred  which  destroyed 
the  larger  part  of  the  cotton.  None  of  the  3,028  bales  could  be  identified,  and 
the  loose  cotton  saved  was  sold  under  the  direction  of  the  fire  underwriters, 
and  the  proceeds  deposited  in  bank  for  the  benefit  of  whom  it  might  concern. 
The  value  of  the  plaintiff's  cotton  which  was  burned  was  89,121.87.  No 
notice  was 'given  to  the  plaintiffs  of  the  storage  and  detention  of  the  cotton, 
and  it  does  not  appear  from  the  evidence  that  tracers  were  sent  out  or  inquiry 
made  by  the  plaintiffs.  Notice  of  the  loss  of  their  cotton  was  given  to  the 
plaintiffs  in  Providence  by  letter  dated  Norfolk,  November  27th,  which  was 
the  first  knowledge  the  plaintiffs  had  of  their  loss.  No  notice  was  given  to 
the  plaintiffs  of  the  sale  of  the  remnants  of  the  cotton  saved  from  the  fire. 
The  cotton  burned  had  been  sold  by  the  plaintiffs  to  the  mills  for  consump- 
tion. In  addition  to  the  3,028  bales  already  mentioned,  another  lot  of  cotton, 
amounting  to  1.000  bales,  insured  in  the  name  of  the  steam-ship  company, 
was  stored  in  the  same  warehouse,  and  was  also  burned,  making  about  4,000 
bales  in  all. 

Sixth.  After  October  26th,  and  up  to  the  time  of  the  fire,  freight  contin- 
ued to  be  received  at  Bristol,  and  other  cotton  at  the  rate  of  about  800  bales  a 
day  arrived  by  the  Norfolk  &  Western  Railroad,  and  was  delivered  to  the 
steam-ship  company,  and  large  shipments  were  made  from  the  steam-ship 
wharf  to  Boston  and  Providence;  but  it  does  not  clearly  appear  that  any  cot- 
ton reaching  Norfolk  after  October  26th  had  been  shipped  before  November 
14th.  This  fact  is  left  in  doubt  by  the  testimony;  but  it  is  shown  that  no 
considerable  quantity  went  forward,  and  no  intentional  preference  was  given. 
If  the  steamer  which  arrived  on  October  28th  had  been  sent  as  promised  by 
the  steam-ship  company  to  the  railroad  wharf,  the  plaintiffs'  cotton  would 
have  been  forwarded  on  that  or  the  following  day. 

Seventh.  Cotton  could  be  forwarded  by  sail  from  Norfolk  to  Providence, 
but  no  cotton  has  been  shipped  coastwise  by*  sail  from  that  port  for  the  last 
10  years.  Schooners  that  had  been  employed  in  other  trades  were  seeking 
freights  in  Philadelphia  and  New  York.  A  steam-ship,  the  Juniata,  with  a 
capacity  of  2,500  bales,  could  have  been  chartered  at  Philadelphia  on  and  after 
November  7th.  This  fact  was  not  known  to  the  defendant  or  to  the  agent 
of  the  steam-ship  company,  nor  was  the  vessel  advertised  for  charter  or  put  in 
the  hands  of  brokers.  The  Juniata  had  previously  been  moving  cotton  be- 
tween Savannah  and  New  York.  No  attempt  was  made  to  forward  by  the 
Shenandoah  Valley  Railroad  via  Roanoke.  Cotton  is  sent  to  New  England 
points  from  the  south-west  by  this  line,  but  a  block  existed  there,  which  lasted 
from  July  until  nearly  Christmas;  and  the  arrangements  for  transferring 
cars,  necessitated  by  a  change,  of  gauge  at  that  point,  were  not  completed  until 
February,  1884.  The  bulk  of  cotton,  however,  goes  forward  via  Norfolk,  that 
being  a  cheaper  and  more  convenient  route.  No  attempt  was  made  to  for- 
ward by  the  Canton  line  to  Baltimore,  and  thence  to  destination  by  rail,  it  be- 
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ing  known  to  the  agent  of  the  steam-ship  company  that  its  line  was  also  run- 
ning fall,  and  upon  application  it  did  decline  to  charter  one  of  its  steamers. 
The  Merchants'  &  Miners'  Company  offered  the  cotton  for  transportation  to 
the  Old  Dominion  Steam-ship  Company.  That  line  was  also  crowded,  and  the 
cotton  was  refused.  In  other  respects  the  Merchants'  &  Miners'  Company 
confined  its  efforts  to  chartering  additional  steamers,  as  already  stated.  It 
does  not  appear  that  the  railroad  company  itself  made  any  efforts  to  secure 
other  transportation  to  Providence  after  the  refusal  of  the  Merchants'  &  • 
Miners'  Company  to  accept,  but  relied  upon  the  assurances  of  the  officers  and 
agents  of  the  steam-ship  company  that  vessels  would  be  supplied  in  a  few 
days. 

Eighth.  The  plaintiffs  held  an  open  policy  of  insurance  in  the  Phceni*  In- 
surance Company  of  Brooklyn,  covering  the  entire  transit  from  Memphis  to 
Woonsocket,  as  follows: 

"By  the  Phoenix  Insurance  Company,  B.  H.  Doming  &  Co.,  on  account  of 
themselves,  and  to  cover  all  cotton  consigned  to  them  by  invoice  and  bill  of 
lading,  in  case  of  loss  to  be  paid  in  funds-current  in  the  city  of  New  York,  to 
them  or  order,  do  make  insurance  and  cause  to  be  insured,  lost  or  not  lost,  at 
or  from  any  seaport  or  inland  town  in  the  United  States,  direct  or  via  port  or 
ports  to  Boston,  New  York,  Providence,  and  mills  in  the  New  England  states. 
The  fire  shall  be  covered  by  this  policy  for  not  exceeding  ten  days  prior  to 
shipment,  and  for  not  exceeding  ten  days  after  arrival  and  discharge  at  port  or 
place  of  destination,  without  additional  charge  of  premium  therefor.  On  cot- 
ton and  other  merchandise,  each  ten  bales  subject  to  separate  average.  To  . 
cover  all  cotton,  whether  consigned  to  them  or  to  other  parties  in  which  the 
said  B.  H.  Deming  &  Co.  have  an  interest.  To  attach  to  all  shipments, 
whether  indorsed  or  not,  but  notice  to  be  given  this  company  as  soon  as  known 
to  the  assured.  This  policy  to  attach  as  soon  as  the  property  is  at  the  risk  of 
the  owner.  Either  party  at  liberty  to  cancel  on  giving  ten  days'  written 
notice,  but  not  to  prejudice  any  risk  then  pending.  Sum  insured,  $500,000, 
upon  all  kinds  of  lawful  goods  and  merchandise,  laden  or  to  be  laden  on  board 
the  good  vessel  or  vessels  or  conveyances.  To  attach  to  all  shipments  made 
on  and  after  this  date.  Insured  for  cost  and  ten  per  cent,  unless  otherwise 
agreed  upon  at  time  of  indorsement.  Also  to  cover  such  other  shipments 
as  may  be  approved  and  indorsed  by  this  company.  Premiums  to  be  settled 
monthly." 

Morton  P.  Henry  and  R.  C.  McMurtrie,  for  plaintiffs. 

The  carrier  who  accepts  goods  to  be  carried  beyond  his  own  line 
for  a  through  rate  is  bound  to  have  transportation  ready  at  the  ter- 
minus of  his  line.  Bussey  v.  Memphis  &  L.'R.  R.  Co.  13  Fed.  Rep. 
330;  Railroad  v.  Manuf'g  Co.  16  Wall.  318;  Great  Western  R.  Co. 
v.  Bums,  60  111.  284.  The  carrier  is  liable  upon  deviation  from  con- 
tract. Maghee  v.  C.  d  A.  R.  Co.  45  N.  Y.  514;  Falvey  v.  Northern 
Tramp.  Co.  15  Wis.  129;  Cassilay  v.  Young,  4  B.  Mon.  265;  Mer- 
chants' Ins.  Co.  v.  Algeo,  32  Pa.  St.  330 ;  Davis  v.  Garrett,  6  Bing.  716; 
Hand  v.  Baynes,  4  Whart.  201 ;  Robinson  v.  Merchants'"  Dispatch 
Co.  45  Iowa,  472.  The  burden  is  upon  carrierto  show  excuse.  Fal- 
vey v.  Northern  Transp.  Co.,  supra;  Bussey  v.  Memphis  dcL.  R.  R.  Co.t 
supra. 

Samuel  Dixon  and  Wm.  Allen  Butler,  for  defendant. 

Connecting  carriers  are  not  liable  for  the  capacity  of  each  succeed- 
ing carrier  to  immediately  receive  all  goods  which  may  be  tendered. 
Tns.  Co.  v.  Railroad  Co.  104  U.  S.  146;  3  Amer.  &  Eng.  Ry.  Cas. 
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271;  Myrickv.  Railroad  Co.  107  U.  8. 102;  S.  C.  1  Sup.  Ct.Eep.  485 ; 
Helliwell  v.  Grand  Trunk  Ry.  Co.  7  Fed.  Bep.  68.  If  liable  at  all, 
the  measure  of  damages  would  be  the  depreciation  or  lose  of  market 
value  resulting  from  the  delay,  and  no  such  loss  is  shown.  Railroad 
v.  Reeves,  10  Wall.  176. 

Butler,  J.  "What  were  the  defendant's  obligations?  Did  it  dis- 
charge them  ?  The  answer  to  the  first  question  involves  the  relations 
of  the  parties,  as  shipper  and  carrier.  Did  these  relations  spring 
from  the  express  contract,  entered  into  on  receipt  of  the  merchandise 
at  Memphis,  or  an  implied  contract,  arising  from  its  receipt  in  tran- 
sit at  Bristol.  The  defendant  was  not  a  party  to  the  bill  of  lading, 
nor  responsible  for  anything  done  or  omitted,  when  the  merchandise 
was  received  at  Memphis.  The  agreement  between  the  several  rail- 
road companies  did  not  make  them  partners,  nor  responsible  in  any 
respect  for  each  other's  acts  or  contracts.  They  were  connecting  car- 
riers on  a  through  route,  each  having  the  exclusive  ownership  and 
control  of  its  line,  with  arrangements  for  continuous  transportation 
on  through  bills  of  lading,  at  settled  rates  of  compensation,  each  be-, 
ing  alone  responsible  for  its  own  acts  or  omissions,  as  specified  in 
the  bill  before  us.  That  such  agreements  do  not  render  intermediate 
carriers  responsible  for  the  undertakings,  representations,  or  misoon- 
duct  of  the  carrier  who  receives  merchandise  from  a  shipper,  seems 
to  be  so  fully  settled  by  the  authorities  as  to  leave  nothing  for  dis- 
cussion. It  was  the  point  directly  involved  and  decided  in  Ins.  Co. 
v.  Railroad  Co.  104  U.  8.  146. 

The  defendant's  obligations  were,  therefore,  those  of  an  interme- 
diate carrier,  arising  out  of  the  implied  contract  springing  from  re-  / 
-ceipt  of  the  goods.  These  bound  it  for  safe  carriage  over  its  own  line, 
and  for  delivery  or  tender  to  the  next  carrier  beyond,  within  reason- 
able time.  Ins.  Co.  v.  Railroad  Co.,  supra;  Empire  Co.  v.  Wallace,  18 
P.  F.  Smith,  302;  Myrick  v.  Railroad  Co.  107  U.  8. 102 ;  8.  C.  1  Sup. 
€t.  Rep.  425;  Railroad  Co.  v.  Manxifg  Co.  16  Wall.  318;  Amer.  & 
Eng.  By.  Cas.  271.  It  was  entitled  to  the  benefit  of  all  exemptions 
allowed  by  the  skipper,  and  bound  to  the  terms  of  the  bill  of  lading 
generally,  as  respects  freight,  etc.  Being  prepared  to  carry  the  mer- 
chandise, on  its  arrival  at  Bristol,  it  was  the  defendant's  right  as  well 
as  duty  to  accept  it  without  inquiry.  Had  it  not  been  so  prepared, 
the  acceptance  would  have  rendered  it  responsible  as  carrier  while 
the  merchandise  remained  in  its  possession,  no  matter  how  great  the 
delay  arising  from  this  cause  might  have  been.  The  defendant  was 
not,  however,  responsible  for  the  succeeding  carrier's  failure  to  accept 
or  provide  means  for  further  transportation.  If  the  Memphis  & 
Charleston  Bailroad  Company,  when  it  received  the  merchandise,  was 
aware  of  the  deficient  means  of  transportation  from  Norfolk,  (and  that 
delay  must  consequently  arise,)  and  failed  to  communicate  this  fact 
to  the  shipper,  we  may  assume  that  this  company  was  in  fault.  To 
visit  the  defendant,  however,  with  responsibility  for  such  fault,  it 
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mast  appear  that  the  latter  is  responsible  for  the  former  company's 
acts,  and  we  have  found  it  was  not.  If  knowledge  of  this  f anlt  would 
entail  responsibility  on  the  defendant  throagh  acceptance  of  the  mer- 
chandise, such  knowledge  could  not  be  inferred  from  anything  shown. 
The  defendant,  as  before  stated,  was  bonnd  to  no  inquiry,  and  had 
(so  far  as  appears)  no  information  on  this  subject.  It  is  unimportant 
that  the  defendant  knew  of  the  embarrassments  at  Norfolk  when  it 
received  the  merchandise  at  Bristol .  Being  then  in  transit  the  defend- 
ant's duty  bound  it  to  such  reception.  No  probable  benefit  could  arise 
to  the  shipper  from  refusing.  In  view  of  existing  circumstances,  a 
refusal  might  have  entailed  serious  responsibilities. 

The  cases  relied  upon  by  the  plaintiff  (Railroad  Co.  v.  Manufg 
Co.  16  Wall.  318,  and  Btusey  v.  Railroad  Co.  18  Fed.  Rep.  330)  are 
inapplicable.  The  obligations  involved  were  those  of  carriers  re- 
ceiving merchandise  from  the  shipper,  and  either  undertaking  to 
provide  means  of  carriage  throughout, — as  in  the  latter  case, — or 
failing  to  communicate  knowledge  (which  they  had)  of  obstacles  in 
the  way  of  transportation, — as  in  the  former.  The  responsibility 
arose  in  the  one  .case,  out  of  the  express  undertaking,  and  in  the 
other,  out  of  the  bad  faith. 

Such  being  the  defendant's  obligations,  did  it  discharge  them  ?  It 
carried  the  merchandise  safely  and  expeditiously  to  Norfolk.  When 
the  first  consignment  arrived  on  the  twenty-third  of  October,  it  was 
tendered  to  the  Merchants'  &  Miners'  Steam-ship  Company,  and  was 
refused  on  account  of  accumulation  of  freight  on  its  wharves;  with 
the  request  or  proposal,  however,  to  place  it  and  subsequent  consign- 
ments on  the  wharf  and  in  the  warehouse  of  the  defendant,  (a  place 
as  convenient  for  loading  into  the  steam-boat  company's  vessels  as 
on  its  own  wharves,)  and  with  assurance  that  vessels  would  speedily 
be  provided  and  sent  there  for  it.  This  request  was  complied  with, 
under  a  reasonable  expectation  that  the  steam-ship  company  would 
load  and  forward  the  cotton  without  unreasonable  delay.  Placing 
the  subsequent  consignment  as  proposed  was  a  substantial  tender. 
The  designation  of  this  place  for  loading  was  a  virtual  designation  of 
the  place  for  tender.  To  hold  that  the  defendant  should  have  hauled 
the  cotton  which  arrived  on  the  26th  to  the  steam-ship  company's 
wharves,  in  view  of  what  had  occurred,  would  be  unreasonable  and 
unjust.  The  fact  that  insurance  was  procured  is  unimportant. 
Should  the  defendant  have  done  more  ?  In  view  of  the  facts  it  was 
not  required  to  forward  by  any  other  route,  nor  would  it  have  been 
justified  in  doing  so.  The  steam-ship  company  was  the  carrier  con- 
templated by  the  plaintiff.  Indeed,  it  must  be  regarded  as  having 
been  designated  by  him.  If  not  on  shipment  at  Memphis,  it  cer- 
tainly was  on  delivery  to  the  defendant.  Those  so  delivering  repre- 
sented the  plaintiff.  That  a  preceding  carrier  represents  the  shipper 
in  forwarding  by  his  successor  on  a  through  line  (under  ordinary  cir- 
cumstances) is  settled.    The  plaintiff's  insurance  would  have  been 
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jeoparded  by  the  substitution  of  any  other  route.  Besides  this,  as 
already  stated,  the  defendant  was  fully  justified  in  believing  that  the 
merchandise  would  be  accepted  and  carried  within  a  reasonable  time 
by  the  steam-ship  company,  and  would  reach  its  destination  more  ex- 
peditiously by  this  route  than  any  other.  But  for  unforeseen  cir- 
cumstances, which  could  not  be  anticipated,  this  expectation  would 
have  been  realized.  Furthermore,  it  can  hardly  be  said  that  there 
was  any  other  practically  available  route.  The  defendant  was  not, 
therefore,  in  fault. 

It  must  not  be  overlooked  that  the  question  here  is  not  (as  in  Rail- 
road Co.  v.  Manufg  Co.  16  Wall.  318)  whether  the  defendant  re- 
mained liable  under  his  obligations  as  carrier  to  the  date  of  loss,  but 
whether  he  was  guilty  of  willful  fault,  and  consequently  forfeited  the 
exemptions  in-  the  bill  of  lading,  and  thus  became  responsible  for  the 
consequences  of  the  fire.  That  he  was  not  guilty  of  such  fault  seems 
reasonably  clear- 
Judgment  must  therefore  be  entered  for  the  defendant. 

MoKennan,  J.,  concurring. 


1.  Jurisdiction — State  Court — Federal  Court—Conflict — Arrest  of  United 

States  Marshal  by  State  Court  Pkocess. 

A  state  court  has  no  jurisdiction  to  interfere  with  a  marshal  of  the  United 
States  in  his  execution  of  the  process  of  a  United  States  court. 

2.  Same — Proper  Course  to  be  Pursued. 

If,  under  a  writ  of  replevin,  the  marshal,  by  virtue  of  the  writ,  seizes  prop- 
erty supposed  to  be  that  of  the  defendant,  which,  in  reality,  is  the  property  of 
another,  it  is  not  within  the  jurisdiction  of  the  state  court  to  arrest  him  for  ex- 
ecuting the  process  of  the  United  States  court,  but  the  real  owner  must  come 
into  the  United  States  court  and  by  an  ancillary  process  have  his  claim  to  the 
property  determined  against  the  plaintiff  in  the  suit,  in  whose  behalf  the  pro- 
cess of  the  court  has  been  awarded. 
J8.  Same— Court  of  the  Remedy. 

The  parties  are  to  seek  their  remedy  in  the  court  whose  officer  is  alleged  to 
have  offended,  but  he  cannot  be  arrested  by  any  other  court  of  concurrent  ju- 
risdiction. 

4.  Bame— Seizure  of  Property  Held  under  Process  of  State  Court. 

A  court  of  the  United  8tates  has  not  jurisdiction  to  take  into  its  possession 
property  which  has  been  seized  and  taken  into  the  possession  of  a  state  court 
by  any  process  of  that  court. 


In  the  Matter  of  Habeas  Corpus. 
Blackiston  d  Blackiston,  for  petitioners. 

Henry  W.  Archer  and  Archibald  Stirling,  Jr.,  for  the  sheriff  ,oi 
Harford  county. 


Beckett  and  another  v.  Sheriff  Harford  Co. 


(Oireuit  Court,  D.  Maryland.   July  19, 1884.) 
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Bond,  J.  On  the  fifteenth  of  July  last  J.  0.  Beckett  and  George 
Peacock  filed  their  petition  in  this  court  asking  to  be  relieved  from 
imprisonment  in  the  jail  of  Harford  county,  Maryland,  where  they 
allege  they  are  illegally  confined  by  order  of  the  circuit  court  of  that 
counly.  They  allege  in  their  petition  that  at  the  time  of  their  ar- 
rest they  were  engaged  in  executing  a  writ  of  replevin  issued  out  of 
this  court  at  the  suit  of  H.  K.  &  F.  B.  Thurber  &  Co.,  commanding 
the  marshal  of  the  United  States,  of  whom  they  were  deputies,  to  re- 
plevy and  deliver  to  the  plaintiffs  3,000  cans  of  tomatoes  mentioned 
in  the  writ  of  replevin,  and  that  they  are  now  held  in  custody  for 
performing  their  duty  in  pursuance  of  that  writ. 

The  sheriff  of  Harford  county  makes  return  to  the  writ  of  habeas 
corpus,  in  which  he  traverses  no  fact  set  out  by  the  petition  for  habeas 
corpus,  but  justifies  his  holding  of  the  petitioners  by  virtue  of  a  writ 
of  attachment  issued  out  of  the  chanoery  side  of  the  court  of  Harford 
county,  commanding  him  so  to  arrest  and  hold  them  for  the  disobe- 
dience of  a  writ  of  injunction  of  that  court. 

It  is  clear,  from  the  authorities  hereafter  cited,  that  a  state  court 
has  no  jurisdiction  to  interfere  with  a  marshal  of  the  United  States 
in  his  execution  of  the  process  of  a  United  States  court.  If,  under  a 
writ  of  replevin,  as  in  this  case,  the  marshal,  by  virtue  of  the  writ, 
seizes  property  supposed  to  be  that  of  the  defendant,  which  in  reality 
is  the  property  of  another,  it  is  not  within  the  jurisdiction  of  the 
state  court  to  arrest  him  for  executing  the  process  of  the  United 
States  court,  but  the  real  owner  must  come  into  the  United  States 
court  and,  by  an  ancillary  process,  have  his  claim  to  the  property 
determined  against  the  plaintiff  in  the  suit,  in  whose  behalf  the 
process  of  the  court  has  been  awarded.  It  is  equally  clear  that  no 
court  of  the  United  States  has  the  jurisdiction  to  take  into  its  pos- 
session property  which  has  been  seized  and  taken  into  the  possession 
of  a  state  court  by  any  process  of  that  court.  The  comity  of  the 
courts  forbids  any  such  interference  between  the  one  and  the  other; 
but  should  the  case  arise,  as  it  might  do  by  inadvertence  and  the 
want  of  knowledge  of  the  facts  on  the  part  of  either  court,  it  would 
not  give  the  one  court  or  the  other  the  power  to  arrest  and  imprison 
the  officer  for  obeying  the  writ.  The  parties  are  to  seek  their  rem- 
edy in  the  court  whose  officer  is  alleged  to  have  offended,  but  he  can- 
not be  arrested  by  any  other  court  of  concurrent  jurisdiction.  He 
would  be  placed  in  the  singular  position, — in  contempt  of  one  court 
for  obeying  a  writ,  and  of  another  for  not  obeying  it.  In  this  case, 
moreover,  the  property  seized  under  the  writ  of  replevin  was  not  in 
the  custody  of  the  state  court. 

It  is  alleged  in  the  return  of  the  sheriff  that  a  certain  Thomas  J. 
Oliver  was  indebted  to  certain  parties  in  the  sum  of  $63S,  and  that, 
being  so  indebted,  he,  on  the  twenty-fifth  of  April,  1884,  made  a  deed 
of  all  his  property,  of  every  description,  to  Harlan  &  Webster,  for  the 
benefit  of  creditors.  There  is  in  the  deed  no  nomination  of  the 
v.2  lr,no.l— 3 
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canned  tomatoes  seized  by  virtue  Of  the  writ  of  replevin,  and  the 
claimant  appears  for  the  specific  goods  under  a  bill  of  sale  from  Oli- 
ver dated  January  24,  1884,  which,  being  duly  recorded,  is  now  ad- 
mitted to  have  been  really  a  mortgage,  and  not  an  absolute  sale. 
The  grantor  remained  in  possession.  The  parties  in  the  replevin 
claimed  under  a  warehouse  receipt  for  the  canned  goods,  and,  upon 
that  warehouse  receipt,  claimed  in  replevin  their  right  to  possession. 
Under  a  statute  of  Maryland  the  trustees  in  the  trust  deed  asked  the 
circuit  court  of  Harford  county  to  assist  them  in  the  administration 
of  the  trust.  The  court  passed  no  order  in  pursuance  of  this  request. 
The  parties  defendant  therein  had  not  been  served  with  process.  No 
order  to  take  possession  of  the  canned  tomatoes  named  in  the  writ  of 
replevin  is  shown,  and  not  till  after  a  large  quantity  of  the  goods  had 
been  delivered  to  the  plaintiffs  in  replevin,  and  all  of  them  had  been 
seized  under  that  writ,  was  the  circuit  court  of  Harford  asked  to  en- 
join the  marshal  from  removing  them  in  obedience  to  that  writ.  The 
fact  is,  the  property  claimed  in  the  replevin  was  in  the  custody  of  this 
court,  and  not  in  that  of  the  circuit  court  of  Harford  county,  when 
the  injunction  and  writ  of  attachment  issued,  as  appears  from  the  evi- 
dence in  this  court  now  offered.  While  I  think  it  was  not  necessary, 
yet  I  have  thought  proper  to  show,  out  of  the  respect  which  I  enter- 
tain for  the  learned  court  of  Harford,  that  the  marshal  of  the  United 
States  was  not,  in  point  of  fact,  taking  possession  of  property  in  the 
custody  of  that  court,  but  only  of  property  claimed  by  one  under  a 
deed  of  trust,  and  by  another  under  a  bill  of  sale,  now  admitted  to 
be  a  mortgage,  while  the  plaintiff  in  replevin  claimed  it  under  a  ware- 
house receipt.  But  even  if  the  marshal  had  seized  and  replevied 
goods  in  the  custody  of  that  court  by  virtue  of  a  writ  out  of  the  cir- 
cuit court  of  the  United  States,  he  was  not  liable  to  arrest  and  im- 
prisonment for  so  doing.  The  parties  had  their  remedy  against  his 
own  bond,  or  against  the  replevin  bond,  or  by  any  proceeding  they 
chose  to  take  in  this  court.  That  the  state  court  did  not  take  pos- 
session of  Oliver's  property  by  reason  of  the  application  of  the  trus- 
tees in  the  deed  of  trust  for  assistance  to  administer  it,  I  rely  on 
Lanahan  v.  Nat.  Bank  of  New  York,  60  Md.  477;  and  for  the  want 
of  jurisdiction  to  arrest  or  imprison  the  marshal  for  executing  a  writ 
of  this  court  by  any  other  court,  I  rely  upon  the  case  of  Covell  v. 
Heyman,  111  U.  S.  176,  S.  C.  4  Sup.  Ct.  Eep.  355,  and  the  author- 
ities therein  cited. 

The  deputy  marshals  must  be  and  are  hereby,  discharged  from  cus- 
tody. 
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Jackson,  Claimant,  etc.,  v.  United  States. 


(Circuit  Court,  8.  D.  New  York.   July  28, 1884.) 


1.  Internal  Revenue  Laws — Improperly  Stamped  Cigars — Prestjmption. 

In  case  of  a  seizure  of  cigars  alleged  to  be  in  boxes  other  than  such  as  should 
have  contained  them  according  to  the  revenue  laws,  the  natural  and  reason- 
able inference  is  that  the  cigars  were  removed  from  the  factory  in  the  condi- 
tion in  which  they  were  found. 

2.  Same— Burden  of  Proof— Trifling  Points. 

In  prosecutions  under  the  internal  revenue  laws  it  is  incumbent  upon  the 
government  to  show  affirmatively  the  existence  of  every  fact  which  is  an  ele- 
ment of  the  act  made  penal.  This  rule,  however,  does  not  require  every  con- 
jecture which  may  be  started  by  the  fertility  of  counsel  to  be  overthrown ;  it 
suffices,  if,  upon  the  evidence  in'the  case,  the  existence  of  the  facts  can  be  legit- 
imately presumed. 

3.  Same— Antagonistic  Presumptions  of  Innocence. 

A  defense  being  that  in  case  of  a  seizure  of  cigars  in  boxes  alleged  to  be  not 
properly  stamped,  the  presumption  of  defendant's  innocence  makes  it  incum- 
bent on  the  government's  counsel  to  show  that  the  cigars  were  not  taken  out 
of  the  original  and  properly  stamped  boxes  and  put  into  those  in  which  they 
were  when  seized,  held,  that  such  an  act  could  not  have  been  done  without 
violating  somo  of  the  several  stringent  provisions  of  the  internal  revenue  laws, 
and  subjecting  the  offender  to  criminal  punishment.  The  presumptions  in  fa- 
vor of  innocence,  therefore,  neutralize  each  other. 

On  Writ  of  Error. 

A.  J.  Dittenhoefer,  for  claimant. 

Elihu  Root,  U.  8,  Atty.,  for  the  United  States. 

Wallace,  J.  The  writ  of  error  brings  up  for  review  a  j'udgment  of 
the  district  court  for  the  Southern  district  of  New  York  condemning 
as  forfeited  to  the  United  States  certain  cigars  which  the  injunction 
alleges  were  "manufactured  in  some  manufactory,  United  States  in- 
ternal revenue  collection  district  and  state,  to  the  attorney  for  the 
United  States  unknown,  and  were  removed  from  said  manufactory  or 
place  where  the  cigars  were  made  without  stamping,  burning,  or  im- 
pressing into  each  box,  in  a  legible  and  durable  manner,  the  number 
*  •  *  of  the  manufactory,  and  the  number  of  the  district  and 
the  state." 

Section  16  of  the  act  of  March  1,  1879,  declares  that  whenever 
any  cigars  are  removed  from  any  manufactory  or  place  where  cigars 
are  made  without  thus  stamping  into  each  box  the  number  of  the 
manufactory,  and  the  number  of  the  district  and  state,  they  shall  be 
forfeited. 

The  evidence  showed  that  the  boxes  here  were  stamped  with  the 
words  "Factory  No.  120,  Dist.  Florida,"  but  that  although  there  was 
such  a  factory  at  Key  West,  Florida,  the  cigars  in  suit  were  never 
manufactured  at  that  manufactory.  A  label  upon  the  boxes  indi- 
cated that  the  cigars  were  made  at  Key  West,  in  factory  No.  120, 
September  4, 1882.  If  these  cigars  were  made  in  and  removed  from 
any  other  manufactory  in  the  United  States,  it  is  clear  they  were  not 
stamped  with  the  number  of  the  proper  manufactory,  and  the  case  is 
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directly  within'  the  statute,  as  they  were  not  stamped  with  the  num- 
ber of  the  manufactory  from  which  they  were  removed,  at  the  time 
they  were  removed  or  at  any  other  time. 

The  plaintiff  in  error  contends  that  it  was  incumbent  upon  the  gov- 
ernment to  show  affirmatively  that  when  the  oigars  were  removed 
from  the  factory  in  which  they  were  made  they  were  not  in  boxes 
properly  stamped,  and  that  proof  of  their  being  found  in  the  boxes 
seized  does  not  establish  the  fact  that  they  were  in  them  when  re- 
moved from  the  factory,  and  that  it  is  to  be  presumed  in  favor  of  in- 
nocence that  they  were  taken  out  of  the  original  and  properly  stamped 
boxes  and  put  in  those  where  they  were  when  seized.  The  excep- 
tions to  the  findings  of  the  court  below  raise  this  point,  and  it  is  the 
only  point  made  by  the  exceptions  which  has  any  color  of  merit.  The 
cigars  could  not  have  been  removed  from  the  original  and  properly 
stamped  boxes  and  packed  in  those  in  which  they  were  seized  without 
violating  some  of  the  several  stringent  provisions  of  the  internal  rev- 
enue laws,  and  subjecting  the  offender  to  criminal  punishment.  The 
presumptions  in  favor  of  innocence,  therefore,  neutralize  each  other. 
Undoubtedly  it  is  incumbent  upon  the  government  in  such  a  case  to 
show  affirmatively  the  existence  of  every  fact  which  is  an  element  of 
the  act  made  penal.  This  rule,  however,  does  not  require  every  con- 
jecture which  may  be  started  by  the  fertility  of  counsel  to  be  over- 
thrown; it  suffices,  if,  upon  the  evidence  in  the  case,  the  existence  of 
the  facts  can  be  legitimately  presumed.  Aside  from  any  presump- 
tions founded  upon  the  observance  of  the  statutory  regulations,  the 
natural  and  reasonable  inference  is  that  the  cigars  were  removed  from 
the  factory  in  the  condition  in  which  they  were  found.  It  is  not  usual, 
after  articles  have  been  prepared  for  sale  in  the  market,  to  remove  the 
packages,  wrappers,  or  boxes  in  which  they"  are  ordinarily  prepared 
for  sale,  and  substitute  others  unnecessarily.  The  presumptions 
drawn  from  the  ordinary  conduct  of  men  and  the  usages  of  trade  are 
often  as  cogent  as  direct  evidence.  They  were  sufficient  here  to  make 
a  prima  facie  case. 

As  the  case  was  tried  by  the  court  below  without  a  jury,  the  ex- 
ceptions raised  by  the  plaintiff  in  error  to  the  findings  of  fact  and 
law  by  the  district  judge  cannot  be  reviewed,  however  meritorious 
they  might  be.  Town  of  Lyons  v.  Lyons  Nat.  Bank,  19  Blatchf.  279 ; 
S.  C.  8  Fed.  Eep.  369;  Blair  v.  Allen,  3  Dill.  101;  Wear  v.  Mayer, 
2  McCrary,  172;  S.  C.  6  Fed.  Eep.  658.  It  has  been  deemed  proper, 
however,  to  consider  them,  at  the  request  of  counsel,  as  they  have  been 
fully  argued. 

Judgment  is  affirmed. 
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Folsom  v.  United  States. 


{Circuit  Court.  S.  D.  New  York.  July  26,  1884.) 


X  Internal  Revenue  Tax— Leo  act  and  Succession  Duties— Vested  Inter- 
ests. 

The  estate  of  a  person  who,  at  the  time  of  the  passage  of  the  act  of  congress 
of  June  30,  1864,  had  already  become  entitled  to  and  iuvested  with  an  estate 
in  fee  in  certain  lands,  subject  to  his  father's  life-estate,  does  not  come  within 
the  operation  of  that  act. ' 

2.  Same — Retroactive  Operation  not  to  be  Given  Law. 

A  retroactive  operation  is  not  to  be  given  by  construction  so  as  to  subject 

Sersons  to  a  tax  upon  interests  they  may  have  acquired  years  before  the  act  of 
une  30,  1864,  was  passed. 

On  Writ  of  Error. 

De  Forest  &  Weeks  and  Geo.  S.  Sedgwick,  for  plaintiff  in  error. 

Elihu  Root,  U.  8.  Atty.,  and  W.  W.  Wood,  for  defendant  in  error. 

Wallace,  J.  I  am  unable  to  agree  with  the  construction  placed 
on  section  128  of  the  act  of  June  30,  1864,  in  the  case  of  Brum  v. 
Smith,  cited  by  counsel  for  the  defendant  in  error.  When  that  act 
was  passed,  the  plaintiff  in  error  had  already  become  entitled  to  and 
invested  with  an  estate  in  fee  in  the  lands  in  question,  subject  to  his 
father's  life-estate.  The  life-eatate  determined  upon  the  death  of 
the  father  in  1869,  and  all  the  plaintiff  in  error  succeeded  to  after 
the  act  was  passed,  was  the  increase  of  benefit  accruing  by  the  ex- 
tinction of  the  life-estate.  Section  128  was  obviously  framed  to  meet 
just  such  a  case.  A  retroactive  operation  is  not  to  be  given  by  con- 
struction, so  as  to  subject  persons  to  a  tax  upon  interests  they  may 
have  acquired  years  before  the  law  was  passed.  The  language  of 
section  127  defines  a  succession  as  an  interest  in  lands  to  which  any 
person  "shall  become"  beneficially  entitled  in  possession  or  expect- 
ancy, and  by  section  133  the  tax  is  imposed  upon  such  a  succession. 
When  a  person  has  a  vested  remainder  he  has  become  beneficially 
entitled.  It  might  be  maintained,  if  his  interest  was  contingent  and 
became  vested  by  the  death  of  another  after  the  law  was  enacted, 
that  he  acquired  a  succession  within  the  meaning  of  section  127. 

The  point  which  was  considered  by  the  court  below,  and  which  was 
the  only  question  that  the  demurrer  presented,  was  whether  an  as- 
sessment was  a  condition  precedent  to  the  right  to  collect  the  tax. 
That  question  was  correctly  decided  upon  the  authority  of  U.  S.  v. 
Tilden,  9  Ben.  368;  U.  S.  v.  Halloran,  14  Blatchf.  1;  U.  S.  v.  Erie 
Ry.  Co.  107  U.  S.  1 ;  S.  C.  2  Sup.  Ct.  Rep.  83;  Dollar  Savings  Bank 
v.  U.  S.  19  Wall.  227. 

The  complaint  alleges  the  clear  value  of  the  succession  at  $353,500. 
It  is  conceded  by  the  United  States  attorney  that  this  sum  represents 
the  value  of  the  whole  estate  of  the  defendant,  and  not  the  increase  of 
benefit  accruing  by  reason  of  the  extinction  of  the  father's  life-estate. 
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The  defendant  should  have  an  opportunity  to  answer  and  reduce  the 
recovery  claimed. 

It  is  ordered  that  the  case  be  remanded  to  the  district  court,  with 
directions  to  affirm  the  judgment,  with  costs,  unless  the  defendant 
pays  the  costs  of  the  demurrer  and  writ  of  error,  withdraws  the  de- 
murrer, and  answers  within  30  days. 


Patent— -Coe8  Wrench  —  Collins  Company  v.  Coes,  5  Ban.  &  A.  648,  Over- 

BTTLED. 

The  application  to  the  bar  of  the  Goes  wrench,  for  the  purpose  of  securing 
and  supporting  the  step  and  resisting  the  strain,  of  a  nut  already  in  use  for  the 
same  purpose  on  the  Hewitt  or  Dixie  wrench,  lacks  the  novelty  of  Invention 
requisite  to  support  a  patent,  within  the  decisions  of  the  supreme  court  at  the 
last  term,  which,  in  effect,  overruled  the  decision  of  this  court  in  the  suit  of 
the  Collins  Company  v.  Goes,  6  Ban.  &  A.  548. 

In  Equity. 

Thomas  H.  Dodge,  (of  Worcester,  Mass.,)  for  defendants. 
W.  E.  Simonds,  (of  Hartford,  Conn.,)  for  complainant. 
Before  Gray  and  Nelson,  JJ. 

Gray,  Justice.  This  is  a  bill  in  equity  for  the  infringement  of  the 
first  claim  in  the  specification  of  the  second  reissue  to  the  complain- 
ant, dated  February  25,  1873,  of  letters  patent  originally  issued  to 
Lucius  Jordan  and  Leander  E.  Smith,  on  October  10,  1865,  for  an 
improvement  in  wrenches. 

The  wrench,  as  described,  both  in  the  original  patent  and  in  the 
reissue,  has  the  following  parts :  The  wrench-bar,  A,  the  upper  part 
of  which  is  of  the  usual  shape,  and  has  attached  to  it  the  movable 
jaw,  B,  and  the  lower  part  of  which  is  of  convenient  form  to  receive 
upon  it  the  wooden  handle;  a  screw- rod,  C,  parallel  to  the  main  bar; 
a  rosette,  D,  at  the  lower  end  of  the  screw-rod,  by  means  of  which 
the  movable  jaw  is  worked;  a  ferrule  or  step,  E,  having  a  hole  through 
it  for  the  admission  of  the  bar,  and  a  recess  in  its  upper  face  as  a 
bearing  for  the  lower  end  of  the  screw-rod;  a  nut,  F,  screwed  on  a 
thread  in  the  bar,  under  the  step,  and  having  a  recess  in  its  under 
face  to  receive  the  top  of  the  wooden  handle,  G;  and  the  wooden 
handle  secured  at  its  lower  end  to  the  main  bar  by  a  nut  in  the  usual 
way. 

Both  the  original  patent  and  the  reissue  state  that  the  object  of  the 
invention  is  to  make  the  strain  come  upon  the  nut  F,  instead  of  com- 
ing upon  the  wooden  handle.  The  original  patent  states  that  the 
nut  F  is,  and  the  reissue  states  that  it  may  be,  screwed  up  firmly 
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against  the  step  E.  The  reissue  affirms  and  repeats  that  the  distin- 
guishing characteristic  of  the  invention  is  that  the  step  can  be  read- 
ily  removed  and  replaced  at  pleasure.  There  is  no  hint  of  such  a 
distinction  in  the  original  patent. 

The  first  claim  in  the  original  patent  is  for  "the  step  B,  made  sub- 
stantially as  described,  and  for  the  purpose  set  forth."  The  corre- 
sponding claim  in  the  reissue  is  for  "the  step,  combined  with  the 
wrench-bar,  and  supported  by  the  nut  F,  or  its  equivalent,  at  the  place 
where  the  step  is  connected  with  the  bar,  in  such  manner  that  the 
step  can  be  removed  from  the  bar  without  outting  or  abrasion  of 
parts." 

The  parallel  screw-rod,  with  a  rosette  thereon  to  work  the  movable 
jaw,  and  resting  upon  a  ferrule  or  step,  had  been  introduced  in  the 
original  Coes  wrench,  patented  in  1841 ;  and,  long  before  the  issue  of 
the  patent  to  Jordan  and  Smith  in  1865,  large  numbers  of  the  Hew- 
itt or  Dixie  wrench  had  been  made  and  sold,  in  which  there  was  no 
separate  screw-rod,  and  the  screw  that  worked  the  movable  jaw  re- 
volved on  the  main  bar,  but  that  screw  rested  on  a  ferrule  or  step, 
which  was  secured  sometimes  by  driving  it  on  under  heavy  pressure, 
and  sometimes  by  a  nut  screwed  under  it  on  the  bar. 

The  application  to  the  bar  of  the  Goes  wrench,  for  the1  purpose  of 
securing  and  supporting  the  step  and  resisting  the  strain,  of  a  nut 
already  in  use  for  the  same  purpose  on  the  Hewitt  or  Dixie  wrench, 
lacks  the  novelty  of  invention  requisite  to  support  a  patent,  within 
the  decisions  of  the  supreme  court  at  the  last  term,  which  have,  in 
effect,  overruled  the  earlier  decision  of  this  court  in  the  suit  of  this 
complainant  against  Loring  Goes  and  others,  reported  in, 5  Ban.  & 
A.  548.  Pennsylvania  R.  R.  v.  Locomotive  Engine  Safety  Truck 
Co.  110  U.  S.  490;  S.  C.  4  Sup.  Ct.  Rep.  220;  Bussey  v.  ExceUior 
Manufg  Co.  110  D.  131;  S.  C.  4  Sup.  Ct.  Rep.  38;  Double-pointed 
Tack  Co.  v.  Two  Rivers  Manufg  Co.  109  U.  S.  117;  S.  C.  3  Sup. 
Ct.  Rep.  105;  Phillips  v.  Detroit,  111  U.  S.  604;  S.  C.  4  Sup.  Ct. 
Rep.  580. 

The  complainant's  patent  being  void  for  want  of  novelty,  it  be- 
comes unnecessary  to  consider  the  other  defenses. 
Bill  dismissed,  with  costs. 
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The  Fire-Extinguisheb  Case. 

i 

Graham,  Adm'r,  etc.,  and  another  v.  Johnston  and  another. 
(Circuit  Court,  D.  Maryland.   July  26,  1884.) 

Patents  for  Inventions — Graham  Fire-Extinguisher — Spec i At-  Act  of  Con- 
gress of  June  14,  1878,  Granting  Patent  t,o  Heirs — Constitutionality 
— Effect  of — Patent  Sustained. 

The  act  of  congress  approved  June  14, 1878,  relieving  the  heirs  of  William 
A.  Graham  from  all  disabilities  preventing  them  from  renewing  or  reviving  an 
application  filed  by  Graham  in  1837  for  a  patent  for  a  novel  method  of  extin- 
guishing fires,  held  lo  be'a  constitutional  exercise  of  the  power  of  congress ;  and 
Yield,  that  the  patent  No.  205,942,  granted  July  9,  1878,  to  Graham's  adminis- 
trator, was  properly  issued  in  pursuance  of  the  authority  given  by  that  act  of 
congress.  Held,  lhat  the  intention  of  congress  was  to  allow  the  original  appli- 
cation of  Graham  to  be  revived,  and  that  this  intention  is  sufficiently  expressed 
In  the  act,  and  that  the  novelty  of  the  invention  for  which  the  patent  was 
granted  is  to  be  tested  as  of  the  date  of  original  application  filed  in  1837.  Held 
that,  at  the  date  of  his  application,  Graham  was  the  first  discoverer  that  carbonic 
acid  gas  and  water,  when  condensed  in  a  sufficiently  strong  vessel,  would  pro- 
pel itself  by  its  own  elasticity  in  a  sufficient  stream  to  a  sufficient  distance  to 
be  a  useful  agent  for  extinguishing  fires,  and  that  he  described«ooth  a  portable 
and  a  fixed  apparatus  by  which  his  method  could  be  applied  with  beneficial 
results.  Held,  that  the  claim  in  the  patent  granted  to  his  administrator  for 
tli  is  method  or  process  of  extinguishing  fires  is  valid.  Held,  that  the  defenses 
set  up  against  the  patent — that  it  was  granted  for  several  distinct  inventions , 
that  the  specifications  are  deceptive  and  misleading,  and  that  it  covers  a  dif- 
ferent claim  from  that  set  forth  in  the  application— are  not  valid  objections. 

In  Equity. 

Ru/us  W.  Applegarth  and  L.  L.  Bond,  for  complainant. 

I.  F.  Williams,  Abraham  Sharp,  and  R.  K.  Evens,  for  respondents. 

Morris,  J.  This  is  a  suit  in  equity  for  alleged  infringement  of 
patent  No.  205,942,  granted  July  9, 1878,  to  Archibald  Graham,  ad- 
ministrator of  William  A.  Graham,  deceased,  for  a  new  method  and 
an  improved  apparatus  for  extinguishing  fires. 

The  claims  are  as  follows : 

"I  do  not  claim  to  have  discovered  a  new  element  in  nature,  nor  do  I  claim 
to  have  discovered  the  abstract  principle  that  carbonic  acid  gas  will  not  keep 
up  combustion.  What  I  claim  its  new,  and  desire  to  secure  by  letters  patent, 
is  (1)  the  method  or  process  of  extinguishing  fires  by  means  of  a  properly 
directed  stream  of  mingled  carbonic  acid  gas  and  water  projected  by  the  press- 
ure or  expansive  force  of  the  mingled  mass  from  which  the  stream  is  de- 
rived; (2)  the  combination  of  a  strong  vessel  for  containing  the  mixture  of 
carbonic  acid  g;is  and  water  under  pressure,  with  a  stop-cock,  flexible  hose- 
tube,  and  a  nozzle,  substantially  as  and  for  the  purpose  specified;  (3)  the 
combination  of  fixed  pipes  or  tubes,  arranged  by  or  through  a  building,  with 
a  stationary  or  fixed  fountain  or  tank,  for  forcing  mingled  carbonic  acid  gas 
and  water,  by  its  own  elasticity,  through  such  pipes,  substantially  as  speci- 
fied; (4)  an  improved  method  of  extinguishing  fires,  consisting — First,  in 
condensing  carbonic  acid  gas  by  artificial  pressure  or  in  generation;  second, 
controlling  it  by  a  suitablo  vessel ;  and,  finally,  in  directing  its  How  to  the  de- 
sired place,  substantially  as  specified." 

The  original  application  of  William  A.  Graham,  of  Lexington,  Vir- 
ginia, was  filed  in  the  patent-office,  November  23, 1S37,  over  40  years 
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prior  to  the  grant  of  the  patent.  In  his  application  and  specifica- 
tions, Graham  claimed  that  he  had  discovered  that  carbonic1  acid  gas 
compressed  in  water  in  the  proportion  of  ten  or  more  volumes  of  gas 
to  one  of  water,  in  portable  fountains  or  fixed  reservoirs,  could  be 
usefully  applied  to  extinguishing  fires,  and  that  he  had  devised  suit- 
able apparatus  by  which  a  stream  of  gaseous  water,  by  the  elastic 
force  of  the  gas,  would  be  projected  a  distance  of  40  feet,  so  as  to 
quickly,  cheaply,  and  effectually  subdue  the  fire.  He  fully  described 
what  he  claimed  as  his  invention,  and  accompanied  his  specifications 
with  diagrams  and  descriptions  of  his  apparatus.  The  commissioner 
of  patents  refused  to  grant  him  a  patent,  upon  the  ground  that  the 
specifications  were  not  found  to  contain  any  practicable  device  for 
carrying  the  alleged  discovery  into  operation,  and  because  it  did  not 
appear  that  it  admitted  of  being  carried  into  operation.  Graham 
made  many  unsuccessful  efforts  to  convince  the  commissioner  that 
his  plan  was  useful  and  practicable,  but  want  of  means  and  ill-health 
prevented  his  exhibiting  in  Washington  the  apparatus  with  which  he 
expected  to  demonstrate  its  efficiency,  and  he  died  in  1857  without 
obtaining  a  patent.  In  1869  a  patent  was  granted  by  the  United 
States  to  Carlier  &  Vignon,  of  Paris,  France,  (No.  88,844,  April  13, 
1869;  reissued,  No.  4,994,  July  16, 1872,)  for  "an  improvement  in  the 
art  of  extinguishing  fires,  by  throwing  upon  the  fire  or  conflagration 
a  properly  directed  stream  of  mingled  carbonic  acid  gas  and  water 
by  means  of  the  pressure  or  expansive  force  exerted  by  the  mass  of 
mingled  gas  and  water  from  which  the  stream  is  derived."  Carlier 
&  Vignon  had  previously  obtained  patents  in  Franco  and  England, 
but  the  date  of  their  invention  was  not  shown  to  have  been  earlier 
than  1861.  The  portable  apparatus  described  by  them  was  substan- 
tially identical  in  principle  and  operation  with  the  apparatus  de- 
scribed by  Graham.  Suit  having  been  brought  on  their  reissued  'pat- 
ent in  the  circuit  court  for  the  Eastern  district  of  Pennsylvania,  it 
was  tried  in  April,  1874,  before  Circuit  Judge  McKenna.  To  show 
want  of  novelty  in  the  patent,  the  respondent  in  that  suit  put  in  evi- 
dence the  identical  apparatus  constructed  and  used  by  Graham,  and 
$Fudge  McKenna,  in  a  carefully  considered  decision,  held  that  it  was 
clearly  proved  that  Graham,  as  early  as  1852  or  1853,  had  made  a 
public  trial  of  this  very  apparatus  in  Lexington,  Virginia.  He  held 
that  it  was  proved  that  Graham  was,  as  he  claimed  to  be,  the  first 
inventor  "of  an  original  method  of  extinguishing  fires  by  the  combined 
agency  of  carbonic  acid  gas  and  water,  and  that  he  perfected  and 
adopted  his  invention  by  embodying  it  in  the  form  of  mechanical  ap- 
pliances, capable  of  operative  and  successful  use."  Northwestern 
Fire-extinguisher  Co.  v.  Phila.  Fire-extinguisher  Co.  1  Ban.  &  A. 
177.  After  the  decision  of  this  case  the  administrator  of  Graham, 
in  1876,  filed  in  the  patent-office  another  application  for  a  patent  for 
Graham's  invention,  but  was  refused  upon  the  ground  that  in  conse- 
quence of  the  long  delay  the  invention  had  gone  into  public  use. 
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These  facts  being  brought  to  the  attention  of  congress,  an  act  was 
passed,  approved  Jane  14,  1878,  for  the  relief  of  Graham's  heirs. 
By  that  act  the  heirs  of  Graham  were  relieved  from  all  disabilities 
preventing  them  from  renewing  or  reviving  an  application  by  his  ad- 
ministrator for  a  patent  for  a  novel  method  of  extinguishing  fires. 
The  administrator  was  authorized  to  renew  the  application,  conform- 
ing it  to  present  rules,  and  the  commissioner  of  patents  was  author- 
ized to  issue  letters  patent  for  the  invention  or  inventions  set  forth  in 
the  application,  to  have  the  same  force  and  effect  from  its  date  as 
though  no  delay  had  occurred ;  provided,  that  all  persons  having  ma- 
chines, containing  the  inventions,  in  use  should  have  the  right  to 
continue  to  use  them  without  being  liable  for  any  infringement.  Un- 
der the  authority  given  by  this  act  the  patent  on  which  this  juit  is 
based  was  issued,  founded  upon  the  original  application  of  Graham, 
filed  November  23,  1837. 

It  is  contended  by  the  respondents  that  this  patent  is  void  because 
congress  had  no  constitutional  power  to  pass  the  act;  that  as,  by  the 
general  acts  of  congress  on  the  Subject  of  patents  in  force  during  the 
time  between  the  filing  of  the  original  application  and  the  passing  of  the 
special  act,  the  applications  of  Graham  and  his  administrator  were  de- 
clared abandoned,  and  all  right  to  prosecute  them  was  denied,- it  re- 
sulted that  the  public  had  acquired  the  right  to  use  the  inventions,  and 
that  right  could  not  be  taken  away  without  the  law  being  repugnant  to 
the  declaration  of  the  constitution  that  no  person  shall  be  deprived  of 
his  property  without  due  process  of  law.  The  theory  of  the  encourage- 
ment given  to  inventors  is  that  by  disclosing  under  the  regulations  of 
law  their  discoveries  they  benefit  the  public,  and  the  constitutional 
power  of  congress  for  securing  to  them  the  exclusive  right  to  their  in- 
ventions has  only  one  restriction,  viz.,  that  it  shall  be  for  limited 
times.  With  regard  to  the  terms  upon  which  the  exclusive  right  shall 
be  granted,  the  time  when  the  application  for  the  original  grant  or 
for  any  renewal  or  extension  of  it  shall  be  made,  it  has  been  fre- 
quently held  that  the  regulations  in  these  matters  are  merely  self- 
imposed  restrictions  on  the  constitutional  power  of  congress,  which  it 
can  at  its  pleasure  disregard  in  any  particular  case.  Walker,  Pat.  § 
255. 

Speoial  acts  for  the  relief  of  particular  inventors  have  often  been 
passed  by  congress.  Evans  v.  Eaton,  3  Wheat.  454.  In  the  case  of 
Ayawam  Co.  v.  Jordan,  7  Wall.  583,  the  supreme  court  sustained  a 
patent  which  had  been  extended  in  pursuance  of  a  special  act  of  con- 
gress, passed  more  than  20  years  after  the  original  patent  had  ex- 
pired, and  the  invention  had  been  free  to  the  public  The  act  of  con- 
gress in  that  case  was  quite  similar  to  the  one  under  oouBideraticfv 
in  that  it  authorized  the  commissioner  to  entertain  the  application 
for  extension  as  though  it  had  been  made  within  the  time  prescribed 
by  the  general  law.  In  Blanchard  v.  Sprague,  2  Story,  170,  Mr.  Jus- 
tice Story,  speaking  of  the  right  of  congress  to  grant  a  patent  to  an 
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inventor  whose  invention  had,  at  the  time  of  the  passage  of  the  act, 
gone  into  public  use,  says  that  the  question  is  set  at  rest  by  Evans  v. 
Eaton,  and  that  he  had  never  doubted  the  constitutional  authority  of 
congress  to  make  such  a  grant. 

The  right  which  the  public  has  acquired  to  use  the  thing  invented, 
by  reason  of  the  applicant  for  a  patent  failing  to  "do  something  pre- 
scribed by  congress,  and  the  necessity  for  which  congress  might,  by 
previous  legislation,  have  dispensed  with,  has  never  been  held  to  be 
a  vested  right.  The  cases  of  Evans  v.  Eaton,  supra;  Evans  v.  Jor- 
dan, 9  Cranch,  199;  Bloomer  v.  Stolley,  5  McLean,  181;  Jordan  v. 
Dobson,  2  Abb.  (U.  8.)  408,  hardly  leave  this  question  debatable. 

It  is  further  contended  by  the  respondents,  in  opposition  to  the  va- 
lidity of  the  complainant's  patent,  that  as  by  its  terms  the  aot  of 
congress  relieved  the  heirs  of  the  inventor  from  all  disabilities,  pre- 
venting them  from  renewing  or  reviving  an  application  by  the  admin- 
istrator for  a  patent,  provided  the  alleged  invention  should  be  found 
to  have  been  new  and  useful  at  the  time  of  filing  such,  application, 
that  "the  time  of  filing  such  application"  means  the  filing  of  the  ap- 
plication by  the  administrator,  and,  consequently,  if  the  invention 
was  not  new  at  that  date,  the  commissioner  was  not  authorized  to 
grant  the  patent.  It  would  be  a  singular  miscarriage  of  the  obvious 
intention  of  congress  if  this  was  the  necessary  interpretation  of  the 
language  used  in  the  act.  It  was  always  conceded  that  at  the  date 
of  the  application  made  by  the  administrator,  viz.,  February  19, 1876, 
the  invention  was  not  new.  The  strongest  argument  in  favor  of  the 
relief  given  by  congress  was  the  fact  that  the  patent  granted  to  Car- 
lier  &  Vignon  in  1869  had  been  in  1876  declared  void  for  want  of 
novelty,  because  Graham's  invention,  which  he  had  described  in  1887, 
had  been  proved  to  have  been  successfully  used  as  early  as  1853. 
The  purpose  of  the  act  is  remedial  and  beneficial,  and  is  to  be  so  con- 
strued, if  possible.  I  think  the  fair  construction  of  it  is  that  the 
heirs  of  the  inventor  are  relieved  from  all  disabilities  which  would 
prevent  the  administrator  from  renewing  or  reviving  an  application 
for  a  patent  for  a  novel  method  of  extinguishing  fires.  The  adminis- 
trator is  authorized  to  renew  said  application,  and  the  commissioner 
is  authorized  to  grant  letters  patent  for  the  invention  or  inventions 
contained  in  such  application,  if  the  alleged  inventions  should  be 
found  to  have  been  new  and  useful  at  the  time  of  filing  such  applica- 
tion. It  is,  I  think,  clearly  intended  and  sufficiently  expressed  that 
the  application  which  was  to  be  revived  or  renewed  was  the  applica- 
tion of  the  original  inventor.  Taking,  then,  the  date  of  the  filing 
of  the  original  application  and  specifications,  November  23,  1837,  as 
the  point  of  time  to  which  is  to  be  referred  the  question  of  novelty, 
there  has  been  no  testimony  at  all  adduced  tending  to  disprove  novelty 
at  that  time,  except  the  description  of  the  Manby  machine  in  the 
Mechanic's  Magazine,  London,  1824,  pp.  28-31,  and  the  English 
patent  to  Bake  well,  issued  March  8,  1832. 
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The  contrivance  described  by  Capt.  Manby  was  intended  for  ex- 
tinguishing fires.  It  was  a  small,  portable  air-tight  vessel  for  hold- 
ing water,  (or  water  to  which  might  be  added  some  substance,  such 
as  pearlash,  to  increase  its  efficiency  as  an  extinguishing  fluid,)  and 
into  which  atmospheric  air  had  been  pumped  under  sufficient  press- 
ure, to  cause  the  water  to  spurt  out  in  a  stream  to  the  fire  when  the 
stop-cock  was  opened.  The  portable  cylindrical  vessel  is  quite  simi- 
lar in  design  to  the  portable  strong  vessel  of  Graham,  but  had  no 
flexible  hose  tube  and  nozzle,  and  was  apparently  intended  to  be 
taken  quite  close  to  the  fire.  But  we  look  in  vain  for  any  suggestion 
of  the  use  of  carbonic  acid  gas  in  connection  with  Capt.  Manby's 
plan  or  apparatus.  The  English  patent  of  March  8,  1832,  to  Bake- 
well  is  for  an  apparatus  for  making  soda-water  and  other  aerated 
waters.  The  substance  of  the  invention  was  a  device  by  which  the 
gas  could  be  conveniently  generated  in  the  fountain  itself,  and  to  as- 
sist in  that  operation  the  fountain  was  supeuded  between  two  up- 
right standards,  vibrating  freely  on  two  pivots,  so  as  to  pour  the  acid, 
contained  in  a  vessel  inclosed  in  the  fountain,  gradually  upon  the 
chalk  or  other  substance  from  which  the  gas  was  to  be  generated. 
It  is  not- only  nowhere  suggested  that  it  could  be  used  for  extinguish- 
ing a  fire,  but  the  machine  was  so  constructed  as  to  prevent  such  a 
use.  These  are  the  only  anticipating  devices  suggested  which  ante- 
date the  original  application  of  Graham,  and  they  do  not  seem  to  me 
to  require  further  consideration. 

The  patent  is  further  assailed  by  the  respondents  upon  the  ground 
(1)  that  the  patent  as  granted  is  for  several  separate  and  distinct  in- 
ventions, and  therefore  void ;  (2)  that  the  specifications  are  deceptive 
and  misleading,  and  therefore  the  patent  is  void;  (3)  that  the  patent 
covers  an  invention  different  from  that  set  forth  in  the  application. 

As  to  the  first  point,  the  claims  for  which  the  patent  was  granted 
are  four.  The  first  and  fourth  are  for  the  method  of  extinguishing 
fires  by  a  properly  directed  stream  of  mingled  carbonic  acid  gas  and 
water  escaping  from  pressure,  and  projected  by  its  own  expansive 
force;  the  second  claim  is  for  a  portable  apparatus  by  which  the 
method  or  process  could  be  usefully  applied;  and  the  third  is  for  a 
stationary  apparatus  for  the  same  purpose.  If  these  are  all  proper 
subjects  of  claim,  and  are  all  inventions  found  in  the  application  of 
Graham,  then  the  language  of  the  act  of  congress  which  authorizes 
the  commissioner  to  issue  a  patent  for  whatever  invention  or  inven- 
tions, where  found  in  the  application,  is  sufficient  to  justify  his  action. 
This  was-  held  sufficient  in  Evans  v.  Eaton,  3  Wheat.  506.  It  was  de- 
cided by  the  supreme  court  in  Hogg  v.  Emerson,  6  How.  483,  that  two 
or  more  patents  may  be  united  if  tbey  relate  to  a  like  subject,  or  are 
in  their  nature  or  operations  connected  together.  Walk.  §  ISO.  The 
nature  of  the  several  claims  of  this  patent  is  such  that  the  granting 
of  them  in  one  patent,  it  seems  to  me,  might  be  justified  by  this  rule. 
But  I  incline  to  think  that  the  substance  of  Graham's  invention  is 
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contained  in  the  first  claim,  or  in  the  first  and  fourth  claims  together, 
if  there  is  any  difference  between  them.  He  claims  in  his  applica- 
tion that  he  is  the  first  discoverer  that  carbonic  acid  gas  condensed 
in  water  can  be  made,  by  the  use  of  a  suitable  apparatus,  a  useful 
self-propelling  agent  for  putting  out  fires.  He  then  describes  the 
construction  and  operation  of  a  machine  by  which  the  gas  may  be 
generated,  and  also  describes  "one  among  the  various  modes  by  which 
it  may  be  applied."  After  describing  the  apparatus  used  by  him,  he 
says :  "Besides  the  portable  apparatus,  there  are  other  ways  or  meth- 
ods by  which  my  invention  or  discovery  may  be  carried  into  useful 
operation."  The  inventor  was  entitled  to  the  exclusive  use  of  the 
method  or  process  discovered  by  him,  and  was  bound  only  to  describe 
some  particular  mode  or  apparatus  by  which  the  process  could  be 
applied  with  some  beneficial  result.  Tilghman  v.  Proctor,  102  U.  S. 
729.  I  am  inclined  to  doubt  the  validity  of  the  second  and  third 
claims,  if  they  are  to  be  construed  as  patents  for  any  particular  form 
of  apparatus  or  combinations  of  mechanical  elements.  There  was 
nothing  new  in  the  portable  apparatus  intended  to  be  covered  by  the 
Second  claim,  (unless,  perhaps,  the  flexible  hose-tube,)  except  as  ap- 
plied to  the  use  of  carbonic  acid  gas  and  water;  and  the  same  may  be 
said  of  the  third  claim.  But  if  the  first  claim  is  valid,  the  fate  of  the 
second  and  third  claims  ia  not  material, — certainly  not  in  this  case. 

The  second  point  of  the  objection  used  by  respondents,  that  the 
specification  and  claims  are  deceptive  and  misleading,  is  sought  to 
be  supported  by  testimony  that  in  actual  use  of  the  apparatus  so  little 
of  the  carbonic  acid  gas  reaches  the  fire  that  its  effect  as  an  ex- 
tinguisher is  not  appreciable;  that  the  only  use  of  the  gas  is  the 
elastic  force  which  it  exerts  in  the  fountain,  to  eject  the  water  with 
sufficient  force  to  make  it  reach  the  fire ;  that  it  is  the  water  alone 
which  acts  as  the  extinguisher.  So  that  it  is  urged  that  the  pre- 
tension in  the  specification  that  the  gas  was  an  important  agent  in 
smothering  the  fire  is  false  and  misleading.  The  witnesses  who  tes- 
tified on  this  point  made  experiments  by  catching  the  stream  in  open 
beakers  at  some  distance  from  the  fountain,  and  they  differed  very 
greatly  as  to  the  quantity  of  gas  which  was  then  found,  to  remain 
commingled  with  the  water.  Some  claimed  that  a  large  quantity  of 
gas  remained,  and  others  none  at  all.  These  tests  were  not  very 
satisfactory.  The  weight  of  the  evidence  is,  however,  very  conclusive 
that  a  stream  from  a  fountain  charged  with  carbonic  acid  gas  and 
water  in  the  manner  described  by  Graham  is  an  efficient  agent  for 
the  purpose  of  extinguishing  small  fires;  that  the  apparatus  can  be 
kept  at  hand  for  use  in  a  sudden  emergency,  and  can  be  operated 
without  delay  and  before  the  fire  has  acquired  headway.  It  is  true, 
as  claimed  by  him,  that  carbonic  acid  gas  combines  in  a  remarkable 
degree  with  water,  so  that  by  moderate  pressure  the  water  can  be 
made  to  receive  six  to  twelve  times  its  volume  of  the  gas;  that  the 
fountains  can  be  kept  charged  or  made  to  generate  the  gas  when 
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needed;  that  the  gas  has  great  elasticity;  that  it  is  heavier  than  air, 
and  when  combined  with  water  has  a  specific  gravity  well  adapted 
to  pass  in  a  stream  through  the  air ;  that  if  any  of  the  gas  does  by 
any  means  reach  the  flame  or  fire  it  will  not  support  combustion,  but 
has  a  direct  operation  in  extinguishing  the  flame  and  checking  the 
combustion.  All  these  merits  claimed  by  him  have  been  tested  in 
actual  use  for  many  years,  and  the  utility  of  the  invention  has  created 
a  large  demand  for  the  apparatus.  With  the  utility  thus  established, 
I  can  see  nothing  fatal  to  the  patent  in  the  fact,  if  fact  it  be,  that  the 
inventor  may  perhaps  have  overrated  the  importance  of  some  of  the 
elements  of  his  method  and  underrated  others. 

With  regard  to  the  third  point,  that  the  patent  is  for  a  different  in- 
vention from  that  described  in  the  original  application,  after  careful 
consideration  I  fail  to  see  the  force  of  the  objection. 

My  conclusion  is  that  Graham  was,  as  is  claimed  for  him,  the  pio- 
neer in  the  art  of  using  mingled  carbonic  acid  gas  and  water  to  extin- 
guish fires,  and  was  the  first  to  discover  that  when  condensed  in  a 
sufficiently  strong  vessel  it  would  propel  itself  by  its  own  elasticity  to 
a  sufficient  distance  and  in  a  sufficient  stream  to  be  a  useful  agent 
for  that  purpose,  and  that  he  described  both  a  portable  and  fixed  ap- 
paratus by  which  the  result  could  be  accomplished. 

I  hold  the  first  and  fourth  claims  of  the  patent  to  be  valid,  and  in 
my  judgment  it  is  immaterial  in  this  case  whether  my  doubts  as  to 
the  validity  of  the  other  claims  are  well  founded  or  not. 

There  is  no  difficulty  as  to  the  infringement.  The  defendants  oan 
hardly  be  said  to  direotly  deny  it  in  their  answers.  The  defendant 
Johnston  practioally  admits  the  making  of  six  portable  and  six  sta- 
tionary machines,  and  says  he  desisted  after  being  warned  that  they 
were  infringements.  The  circulars  and  advertisements  of  the  other 
defendant,  in  connection  with  the  oral  testimony,  sufficiently  show 
the  infringement  by  it,  and  that  the  machines  complained  of  con- 
tained the  exact  method  of  Graham,  applied  in  substantially  the  same 
apparatus  described  by  him. 

The  complainants  are  entitled  to  a  decree  in  their  favor,  and  to  a 
reference  for  an  accounting.  See,  also,  Fire-extinguither  Manufg 
Co.  v.  Graham,  16  Fed.  Rep.  543. 
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Baltimore  Cab- Wheel  Co.  v.  Nobth  Baltimore  Passenger 

By.  Co. 

[Circuit  (hurt,  D.  Maryland.   July  14,  1884.) 

1.  Patents  for  Inventions— Reissue  No.  9,881. 

The  third  claim  of  reissued  patent  No.  9,881,  September  27, 1881,  to  Joseph 
Harris,  field  void,  because  the  reissue  was  after  14  years'  delay,  and  after  adverse 
rights  had  accrued. 

2.  Same— Reibbue  No.  3,243. 

The  first  claim  of  reissued  patent  No.  3,243,  granted  December  22,  1868,  to 
T.  B.  Stewart,  if  construed  to  cover  the  combination  of  two  tubes  fitting  one 
within  the  other  without  flanges,  and  neither  made  oblong  in  shape,  is  void  for 
want  of  novelty,  if  for  no  other  reason. 

3.  Same — Infringement — License. 

In  a  case  in  which  the  complainant,  suing  fpr  infringement  of  his  patent, 
does  not  proceed  to  enforce  remedies  under  a  license  granted  by  him,  but  treats 
the  license  as  no  longer  in  force,  a  purchaser  from  the  supposed  licensee  is 
not  estopped  from  denying  the  validity  of  the  patent ;  and  in  no  case  is  a  mere 
purchaser  from  a  licensee  estopped  from  denying  the  validity  of  the  patent  in 
a  suit  against  him  for  infringement. 

In  Equity. 

R.  D.  Williams  and  Benjamin  P.  Price,  for  complainant. 

Bernard  Carter  and  B.  F.  Thurston,  for  defendant. 

Morris,  J.  This  is  a  suit  for  the  alleged  infringement  of  two  re- 
issued patents  for  improvements  in  car  axle-boxes,  of  which  the  com- 
plainant is  owner  by  assignment,  and  which  it  is  alleged  that  the  re- 
spondent has  infringed  by  using  in  its  business  certain  car-wheels 
and  axle-boxes  which  it  purchased  from  the  Bemis  Car-box  Company 
of  Springfield,  Massachusetts.  The  two  patents  as  to  which  infringe- 
ment is  alleged  are  the  reissue  to  T.  B.  Stewart,  No.  3,243,  dated  De- 
cember 22,  1868,  the  original  being  No.  71,241,  dated  November  19, 
1867;  and  the  reissue  to  Joseph  Harris,  No.  9,881,  dated  September 
27,  1881,  the  original  being  No.  71,873,  dated  December  10,  1867. 
The  Harris  patent  was  reissued  14  years  after  the  original  had  been 
granted,  and  the  third  claim,  which  is  the  only  one  drawn  in  question, 
tirst  appeared  in  the  reissue.  This  claim  is  for  the  combination  with 
the  neck  or  annular  recess  in  the  journal,  and  with  the  journal-box, 
of  the  key  or  shoulder  made  to  slip  on  in  the  recess  and  straddle  the 
journal,  thereby  keying  the  journal  and  the  box  together.  The  evi- 
dence is  convincing  that  in  the  interval  of  14  years  between  the  orig- 
inal patent  in  which  this  device  was  not  claimed  and  the  reissue  in 
which  it  was,  the  use  of  the  key,  shoulder,  and  recess  in  oar  axle-boxes 
had  become  general  throughout  the  country;  and  it  must  be  conceded, 
as  was  practically  admitted  in  the  argument  of  the  case,  that  this 
claim  comes  within  the  rulings  which  hold  that  what  is  not  claimed 
in  an  original  patent  is  dedioated  to  the  public,  unless  the  patent  is 
surrendered  and  reissued  within  a  reasonable  time  and  before  adverse 
rights  have  accrued.    Miller  v.  Brass  Co.  104  U.  S.  350;  James  v. 
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Campbell,  Id.  356;  Clements  v.  Odorless  Excavating  Co.  109  U.  8. 
641;  S.  C.  3  Snp.  Ct.  Rep.  525. 

With  respect  to  the  Stewart  patent,  the  reissue  having  been  applied 
for  only  nine  months  after  the  granting  of  the  original,  the  complain- 
ant contends  that  so  far  as  the  objection  of  unreasonable  delay,  and 
subsequently  acquired  rights  in  others,  is  concerned,  it  is  free  from 
any  of  the  vices  which  the  supreme  court  has  held  fatal  to  reissued 
patents. 

The  purpose  of  the  devices  described  in  the  first  claim  of  the  Stew- 
art patent  is  to  prevent  dirt  and  dust  from  getting  access  to  the  jour- 
nals and  boxes  of  car-axles,  and  this  the  "patentee  claimed  to  have  ac- 
complished by  a  novel  form  of  box  and  car-wheel.  Upon  the  side  of 
the  axle-box  next  to  the  wheel  he  formed  a  cylindrical  projection,  B, 
having  an  annular  outwardly  projecting  flange,  a,  upon  its  end. 
Upon  the  car-wheel,  on  the  side  next  to  the  axle-box,  he  formed  a 
tubular  projection,  c,  having  an  inwardly  projecting  flange,  b,  upon 
its  end.  The  cylindrical  projection  on  the  box  fits  into  the  tubular 
projection  on  the  wheel,  and  they  are  slipped  one  into  the  other,  and 
the  annular  space  left  between  the  cylinder  and  the  tube  is  obstructed 
by  the  outwardly  and  inwardly  projecting  flanges.  Of  this  arrange- 
ment the  patentee,  in  his  specifications,  says :  "it  will  be  seen  that 
dust  would  have  to  pass  around  a  very  circuitous  route  before  it  eould 
penetrate  far  enough  to  reach  the  bearings  of  the  journal." 

As  part  of  the  improvement  described  in  his  specifications,  and 
claimed  in  the  second  claim,  Stewart  constructed  crescent- shaped 
saddles  for  the  bearings,  in  a  peculiar  manner,  which  required  the  out- 
side of  the  tubular  projection  on  the  box  to  be  made  of  an  elliptical 
or  oblong  shape.    His  first  claim  in  the  original  patent  is  for — 

"(1)  The  combination  of  the  tubes,  B  and  C,  with  flanges,  a  and  b,  arranged 


In  the  Stewart  reissue  patent  the  drawings  and  specifications  are 
identical  with  the  original,  but  the  first  claim  is  as  follows  : 

"(1)  The  combination  and  arrangement  of  the  oblong  tube,  B,  on  the  box, 
and  the  tube,  C,  on  the  wheel,  with  or  without  the  flanges,  a  and  6,  substan- 
tially as  described." 

It  thus  appears  that  the  original  claim  was  for  the  combination  of 
the  two  tubes,  (as  the  cylinder  and  tube  may  be  called,)  with  flanges 
upon  their  ends,  and  the  reissue  seeks  to  cover  the  combination  sim- 
ply of  the  two  tubes  without  the  flanges. 

The  question  of  infringement  by  the  respondent  company  is  a  very 
simple  one.  The  wheels  and  boxes  made  by  the  Bemis  Car-box  Com- 
pany, and  bought  and  used  by  the  respondent,  have  the  two  tubes 
without  the  flanges,  and  neither  of  them  is  "oblong."  They  do  not 
infringe  the  first  claim  of  the  original  patent,  but  they  do  infringe  the 
first  claim  of  the  reissued  patent,  if  it  is  valid,  and  if  the  "oblong" 
feature  of  it  is  immaterial. 
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The  complainant  contends  that  the  word  "oblong"  in  this  claim  is 
merely  descriptive  and  not  limiting,  because  making  the  tube  on  the 
axle-box  oblong  in  the  Stewart  device  had  nothing  to  do  with  the  dust- 
excluding  feature,  which  was  the  subject  of  the  first  claim,  and  was 
merely  a  convenience  for  its  use  in  connection  with  the  peculiar  cres- 
cent-shaped bearings,  which  had  nothing  to  do  with  excluding  dust, 
which  were  the  subject  of  the  second  claim,  and  that  the  original  pat- 
ent contained  and  disclosed  clearly  the  dust-excluding  invention 
claimed  in  the  reissue,  viz.,  the  combination  of  the  two  tubes,  one 
fitting  within  the  other  to  exclude'  dust. 

If  the  first  claim  of  the  Stewart  reissue  be  valid,  and  this  the  con- 
struction to  be  put  upon  it,  then  it  becomes  important  to  examine  the 
defense  of  want  of  novelty  set  up  by  the  respondent's  answer,  and  to 
determine  whether  it  was  new  and  patentable,  at  the  date  of  the 
Stewart  patent,  to  combine  the  two  tabes,  without  the  flanges  and 
without  the  oblong  shape,  one  fitting  within  the  other,  for  the  pur- 
pose of  excluding  dust  from  the  bearings  of  axles.  In  support  of 
this  defense  the  defendant  has  put  in  evidence  the  following  letters 
patent,  with  illustrative  models  of  the  devices  therein  described: 
Crannell  patent,  No.  35,870,  July  15,  1863;  Beers  patent,  No.  48,- 
899,  July  25,  1865;  Gillett  patent,  No.  52,561,  February  13,  1866; 
Steele  patent,  No.  62,231,  February  19,  1867;  Mansell  patent.  No. 
14,089,  April  24,  1852.  A  careful  examination  of  these  devices, 
aided  by  the  clear  statement  of  their  several  characteristics  contained 
in  the  expert  testimony  and  in  the  brief  of  the  learned  counsel  for 
respondent,  satisfies  me  that  this  defense  is  made  out.  It  was  not 
new,  and  did  not  require  invention  at  the  date  of  the  Stewart  pat- 
ent, to  construct  a  wheel  and  axle  so  as  to  have  a  projection  on  one 
to  fit  into  a  tubular  recess  on  the  other,  for  the  purpose  of  obstruct- 
ing the  entrance  of  dust  between  the  bearings  of  the  axle  aud  the  box. 
These  patents  show  that  it  had  been  done  in  making  carriage-wheels ; 
that  it  had  been  applied  to  loose  wheels  for  cars ;  and  even  if  it  be  a 
fact  that  it  had  never  before  been  applied  to  car- wheels  fixed  upon 
the  axles,  such  an  application  would  not  require  invention,  and  would 
be  merely  a  double  use.  I  think  there  can  be  no  doubt  that  if  the 
first  claim  of  the  Stewart  reissue  receives  the  construction  contended 
for  by  complainant's  counsel,  and  which  is  absolutely  required  to 
make  the  complainant  an  infringer,  then  it  must  be  held  void  for 
want  of  novelty.  This  view  of  the  state  of  the  art  would  seem  to 
have  controlled  the  action  of  the  commissioner  of  patents,  who  re- 
fused to  grant  the  reissue,  striking  out  the  word  "oblong,"  and  gave 
as  his  reason :  "The  main  tubes,  B  and  C,  without  the  subordinate 
flanges,  a  and  5,  is  substantially  the  same  as  the  ordinary  carriage- 
hub  and  its  projecting  flange,  and  the  arrangement  and  purpose  are 
identical."  It  would  seem,  therefore,  that  there  was  nothing  new  in 
the  Stewart  device  except  the  flanges,  which  were  designed  to  in- 
crease the  obstructions  to  the  entrance  of  dust,  and  the  oblong  shape,. 
v.21r,no.'l — 4 
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which  admitted  of  the  device  being  used  in  connection  with  the  cres- 
cent-shaped saddles,  which  were  the  subject  of  his  second  claim. 

This  disposes-  of  the  case  if  the  respondent  is  permitted  to  put  its 
defense  upon  the  invalidity  of  the  complainant's  patents. 

It  is,  however,  strenuously  argued  by  complainant's  counsel  that 
the  respondent  is  estopped  from  denying  the  validity  of  the  Stewart 
patent,  both  the  original  and  the  reissue,  because  the  Bemis  Gar-box 
Company,  from  which  the  respondent  purchased  the.  wheels  and  axle- 
boxes"  complained  of,  had  recognized  the  validity  of  their  patent  by 
entering  into  a  written  agreement,  in  whioh  it  acknowledged  that 
similar  boxes  made  by  it  were  infringements,  and  agreed  to  pay  a 
sum  in  compensation  therefor,  and  accepted  a  license  to  continue  to 
make  similar  boxes  under  the  reissued  patent  during  its  term,  the 
complainant,  however,  reserving  in  that  agreement  the  exclusive 
right  to  make  the  wheels  and  axles  to  be  used  with  such  boxes.  With 
regard  to  this  position  assumed  by  the  complainant,  two  things  are 
to  be  observed :  First,  that  it  is  not  suggested  anywhere  in  the  bill 
of  complaint;  and  second,  that  the  present  respondent  is  not  pretended 
to  have  been  a  party  to  the  written  agreement.  The  bill  of  complaint 
makes  no  allegation  whatever  with  regard  to  any  license,  and  dis- 
closes nothing  whatever  with  regard  to  it.  It  is,  in  form,  the  usual 
bill  of  complaint  against  an  infringer  praying  for  an  injunction  and 
an  account  of  profits,  and  alleges  that  the  respondent,  "without  license 
of  your  orators  and  against  their  will,  and  in  violation  of  their  rights, 
have  used,  etc.,  the  said  improvement." 

The  answer,  after  setting  up  the  defenses  of  want  of  novelty  and 
invalidity  of  the  Stewart  reissued  patent,  avers,  upon  information 
and  belief,  that  the  Bemis  Car-box  Company  was,  by  the  writing  of 
January  25,  1881,  licensed  by  the  complainant  to  make  the  axle- 
boxes  purchased  by  the  respondent.  To  this  answer  the  complain- 
ant filed  a  general  replication.  These  pleadings  show  that  the  com- 
plainant, as  the  foundation  of  his  case,  treats  the  license  as  forfeited, 
and  as  no  longer  having  any  force  or  efficacy.  It  is  true  that  in  a 
case  in  which  the  licensor  affirms  the  contract,  and  is  pursuing  his 
remedies  under  it,  the  licensee  is  estopped  from  denying  the  validity 
of  the  patent ;  but  it  cannot  be  declared  void  by  one  party,  and  yet 
estop  the  other.  Burr  v.  Duryee,  2  Fisher,  283.  But,  without  regard 
to  the  pleadings,  I  do  not  see  how  the  proposition  can  be  maintained 
that  the  respondent,  who  is  not  a  party  to  the  written  agreement, 
can  be  estopped  by  its  admissions.  If  the  license  is  still  in  force,  the 
complainant's  only  remedy  is  against  the  Bemis  Car-box  Company; 
if  it  is  not  in  force,  then  the  complainant  was  right  in  proceeding 
against  the  respondent  as  an  ordinary  infringer. 

It  is  to  be  noticed,  also,  that  the  estoppel,  to  avail  in  this  case,  must 
go  further  than  a  mere  acquiescence  in  the  validity  of  the  Stewart 
reissue :  it  must  go  to  the  extent  of  admitting  that  the  wheels  and 
boxes  used  by  respondent  are  infringements,  notwithstanding  the  ab- 
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lence  of  the  "oblong"  shape  of  the  tube,  whioh  is  one  of  the  elements 
of  the  first  claim  of  the  reissue.  As  against  the  Bemis  Company, 
complainant  may  perhaps  contend  successfully  that  this  was  admit- 
ted, and  cannot  now  be  denied  by  that  company;  but  I  am  at  a  loss 
to  see  how  and  when  this  respondent  admitted  it,  and  estopped  itself 
from  denying  it.  An  estoppel  cannot  arise  unless  it  grows  out  of  a 
transaction  to  which  the  person  estopped  is  a  party  or  privy,  and  I 
do  not  understand  that  one  who  may  purchase  a  patented  article 
from  a  licensee  of  the  patentee  can,  from  that  fact  alone,  be  held  bound 
by  the  license  or  its  recitals,  or  that  it  establishes  any  contractual 
relations  between  such  a  purchaser  and  the  patentee. 

Bill  of  complaint  dismissed. 


"Wooster  v.  Handy. 
(Circuit  Court,  8.  V.  New  York.   July  22, 1884. ) 

I 

L  -Equity — Practice— Rule  88,— Rehearing. 

Rale  88  of  the  equity  rules  prescribed  by  the  supreme  court  of  the  United 
8tates,  provides  for  a  rehearing  after  a  final  decree  of  an  appealable  character. 

2.  Same — Interlocutory  Decrees. 

Interlocutory  decrees  remain  under  the  control  of  the  court  and  subject  to 
its  revision  until  the  whole  matter  in  controversy  is  disposed  of  by  final  decree. 

8.  Same— Effect  of  Supreme  Court  Decision  after  Interlocutory  and  be- 
fore Final  Decree. 

When,  after  an  interlocutory  decree,  and  before  a  final  decree  in  a  case,  the 
supreme  court  renders  a  decision  affecting  the  case,  this  court  will  make  its 
final  decree  in  accordance  with  the  decision  of  the  supreme  court,  and  as  if  that 
decision  had  been  made  before  any  decision  in  the  case. 

4.  Patents  for  Inventions— Reissues— Requisites  for. 

Where,  by  an  application  for  the  reissue  of  a  patent,  it  is  sought  merely  to 
enlarge  a  claim,  a  clear  mistake  and  inadvertence  must  be  shown,  and  a  speedy 
application  for  its  correction,  without  unreasonable  delay,  must  be  made. 

6.  Same. 

Where,  by  the  reissue  of  a  patent,  it  is  sought  merely  to  enlarge  a  claim,  a  pat- 
entee  cannot  wait  until  other  inventors  have  produced  new  forms  of  improve- 
ment and  then  apply  for  an  enlargement  embracing  the  new  forms. 

6.  8ame— Delay  in  Reissue  of  Patent— When  Court  to  Decide  Unreason- 

able. 

Where  it  is  apparent,  from  a  comparison  of  the  patents,  that  a  reissue  is 
made  to  enlarge  the  scope  of  the  patent,  the  court  may  decide  whether  the 
delay  in  obtaining  the  reissue  was  unreasonable,  and  the  reissue  void. 

7.  8ame— Infringement  of  Patents— Bill,  wnEN  Dismissed. 

Where  a  reissue  of  a  patent  is  sought  merely  to  expand  its  claims  so  as  to 
embrace  structures  brought  into  use  between  the  time  of  the  issuing  of  the 
original  and  the  time  of  the  application  for  the  reissue,  and  which  were  not  in- 
fringements of  the  claim  of  the  original,  there  being  no  proof  of  mistake  or 
inadvertence,  the  right  to  a  reissue  is  lost  by  a  delay  of  more  than  12  years,  and. 
the  reissue  being  made  and  suit  hrnusrht  for  the  infringement  thereof,  the  bill 
will  be  dismissed. 
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8.  Sa\te— Death  of  Inventor— Effect  on  Reissue  of  Patent— Assignee — 
Rights  of— Kev.  St.  $  4895. 

After  the  death  of  the  inventor,  a  reissue  of  the  patent  may  be  obtained  upon 
application  made,  and  a  corrected  specification  signed  by  the  assignee,  under 
Rev.  St.  $  4895. 

i 

In  Equity. 

Frederic  H.  Betts,  for  plaintiff. 

Benjamin  F.  Lee,  John  Dane,  Jr.,  and  William  H.  L.  Lee,  for  de- 
fendant. 

Blatchford,  Justice.  This  suit  is  brought  on  two  reissued  pat- 
ents. One  is  reissue  No.  6,565,  granted  to  George  H.  Wooster,  July 
27,  1875,  (on  an  application  for  a  reissue  filed  June  22,  1875,)  for 
an  "improvement  in  machines  for  making  ruffles,"  the  original  pat- 
ent, No.  37,550,  having  been  granted  to  Pipo  and  Sherwood,  Janu- 
ary 27,  1863,  on  the  invention  of  John  A.  Pipo.  The  other  is  reis- 
sue No.  6,566,  granted  to  George  H.  Wooster,  July  27,  1875,  (on  an 
application  for  a  reissue  filed  July  19,  1875,)  for  an  "improvement 
in  sewing-machines  for  making  band-ruffling,"  the  original  patent, 
No.  46,424,  having  been  granted  to  E.  C.  Wooster,  February  14, 1865, 
on  the  invention  of  Thomas  Robjohn.  The  case  was  brought  to  a 
hearing  on  pleadings  and  proofs,  aud  a  decision  was  rendered  in  April, 
1881,  (IVooster  v.  Blake,  8  Fed.  Rep.  429,)  in  favor  of  the  plaintiffs, 
on  both  patents,  on  which  an  interlocutory  decree  was  entered,  April 
30,  1881.  The  decree  adjudged  that  No.  6,565  was  valid  so  far  as 
claims  1,  7,  8,  and  10  were  concerned;  that  those  claims  had  been 
infringed;  and  that  an  account  of  profits  and  damages  should  be 
taken  as  to  such  infringement.  It  stated  that,  as  No.  6,565  had  ex- 
pired by  its  own  limitation,  no  injunction  was  granted  in  reference  to 
it.  The  decree  also  adjudged  that  No.  6,566  was  valid  so  far  as 
claims  8  and  9  were  concerned;  that  those  claims  had  been  infringed; 
that  an  account  of  profits  and  damages  should  be  taken  as  to  such  in- 
fringement; and  that  a  perpetual  injunction  should  issue  as  to  said 
claims.  The  decree  further  said:  "No  adjudication  is  herein  made 
as  to  any  other  claims  than  those  above  mentioned,  of  either  of  said 
letters  patent,  in  any  respect;"  and  it  reserved  the  question  of  costs, 
and  of  increase  of  damages,  and  all  further  questions,  until  the  mas- 
ter's report  should  come  in. 

The  defendant's  rufflers  involved,  and  held,  by  the  decision,  to  in- 
fringe both  patents,  were  known  as  the  Johnston  ruffler  and  the  Toof 
ruffler,  and  were  sold  to  be  attached  to  sewing-machines,  for  ruffling 
purposes.  In  regard  to  the  Pipo  patent,  No.  6,565,  the  decision  con-  / 
sidered  several  patents  and  inventions  set  up  on  the  question  of  nov- 
elty, and  held  that  they  could  not  avail.  On  the  defense  of  the  in- 
validity of  the  reissue,  as  not  for  the  same  invention  as  the  original, 
the  decision  said:  "There  is  no  evidence  that  anything  is  found  in 
the  reissue  No.  6,565,  which  is  not  to  be  found  in  the  description  or 
drawing  of  the  original  patent,  or  in  the  model  accompanying  the  ap- 
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plication  for  that  patent."  As  to  the  Robjohn  patent,  No.  6,566,  the 
decision  considered  the  question  of  novelty,  and  sustained  the  patent. 
Although  the  defense  that  the  reissue  was  not  for  the  same  invention 
as  the  original  was  set  up  and  urged,  and  it  was  considered  and  over- 
ruled, no  special  observations  were  made  in  the  decision,  in  regard 
to  it.  The  remarks  in  regard  to  the  Pipo  reissue  were  considered 
as  applying  to  it. 

Some  progress  was  made  in  taking  testimony  on  the  accounting 
before  the  master,  when,  on  the  ninth  of  January,  1882,  the  cases  of 
Miller  v.  Brass  Co.  104  U.  S.  350,  and  James  v.  Campbell,  Id.  356, 
were  decided  by  the  supreme  court.  The  defendant  thereupon  pre- 
sented to  this  court,  on  March  22,  1882,  a  petition,  with  notice  of  an 
application  to  be  made  March  31,  1882,  that  the  prayer  of  the  peti- 
tion be  granted.  The  application  was  adjourned  and  not  heard  till 
June,  1884.  The  petition  states  that  the  said  decisions  in  104  U.  S. 
"fix  and  establish  rules  of  law  in  respect  to  reissues,  different  from 
those  stated  in  numerous  decisions  of  the  circuit  court  of  the  United 
States  for  the  Second  circuit  in  numerous  earlier  cases;  that  said 
decisions  of  the  supreme  court  are  directly  in  point,  as  affecting  the 
validity  of  the  said  Pipo  aud  Eobjohn  reissues;  arid  thai  the  said  Pipo 
reissue  and  the  said  Eobjohn  reissue  must  be  declared  void  in  accord- 
ance with  the  doctrines  laid  down  in  said  cases."  One  of  the  prayers 
of  the  petition  is  for  a  rehearing  of  the  cause  on  the  questions  of  law 
involved,  in  view  of  the  said  decisions  of  the  supreme  court,  and  that 
the  interlocutory  decree  be  opened. 

The  rehearing  asked  for  is  not  such  a  rehearing  as  is  the  subject 
of  rnle  88  of  the  equity  rules  prescribed  by  the  supreme  court.  That 
rehearing  is  one  after  a  final  decree,  after  a  decree  which  is  of  an  ap- 
pealable character.  The  present  decree  is  not  an  appealable  decree. 
The  rehearing  asked  for  is  a  reconsideration  of  the  law  of  the  case  on 
the  question  of  the  validity  of  the  reissues,  in  view  of  the  decisions  by 
the  supreme  court  referred  to.  The  test  applied  by  this  court,  as 
announced  by  it  in  deciding  the  case,  was  that  the  reissues  were  to 
be  sustained  as  to  their  claims,  inasmuch  as  there  was  nothing  found 
in  them  which  was  not  found  in  the  descriptions  or  drawings  of  the 
original  patents,  or  in  the  models  accompanying  the  applications  for 
those  patents. 

The  principle,  the  application  of  which  is  invoked  by  the  defend- 
ants, is  well  settled.  In  Perkins  v.  Fourniquct,  6  How.  206,  209,  it 
is  said,  that  interlocutory  decrees  remain  under  the  control  of  the 
court  and  subject  to  its  revision,  until  the  master's  report  comes  in 
and  is  finally  acted  upon  by  the  court,  and  the  whole  of  the  matters 
in  controversy  are  disposed  of  by  a  final  decree.  In  Fourniquet  v.  Per- 
Idas,  16  How.  82,  there  were  an  interlocutory  decree,  an  accounting 
under  it,  a  report  of  a  master,  exceptions  to  the  report,  and  an  argu- 
ment thereon.  On  the  argument,  the  circuit  court  reconsidered  the 
opinion  it  had  expressed  on  the  merits  in  the  interlocutory  decree,  and, 
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believing  that  opinion  to  be  incorrect,  dismissed  the  bill.  The  plain- 
tiff appealed  to  the  supreme  court,  and  that  court  held  the  decree  of 
dismissal  to  be  right.    It  added : 

"The  counsel  for  the  appellants,  however,  objects  to  the  decree  of  dismissal, 
because  it  was  made  at  the  argument  upon  the  exceptions  to  the  master's  re- 
port, and  is  contrary  to  the  opinion  on  the  merits,  expressed  by  the  court  in 
its  interlocutory  order.  But  this  objection  cannot  be  maintained.  The  case 
was  at  final  hearing  at  the  argument  upon  the  exceptions,  and  all  of  the  pre- 
vious interlocutory  orders  in  relation  to  the  merits  were  open  for  revision 
and  under  the  control  of  the  court." 

This  court,  then,  is  to  interpret  the  law  of  reissues  as  it  would  have 
done  if  the  cases  referred  to  had  been  decided  by  the  supreme  court 
before  this  court  made  its  decision  in  this  case.  The  rule  laid  down 
by  the  supreme  court  is,  that  where  it  is  sought  merely  to  enlarge  a 
claim,  there  must  be  a  clear  mistake  and  inadvertence,  and  a  speedy 
application  for  its  correction,  with  no  unreasonable  delay;  that,  in 
such  a  case,  a  patentee  cannot  wait  until  other  inventors  have  pro- 
duced new  forms  of  improvement,  and  then  apply  for  such  an  en- 
largement of  his  claim  as  to  make  it  embrace  those  new  forms;  and 
that  when  it  is-  apparent,  from  a  comparison  of  the  two  patents,  that 
the  reissue  is  made  to  enlarge  the  scope  of  the  patent,  the  court  may 
decide  whether  the  delay  was  unreasonable,  and  the  reissue,  there- 
fore, void.  This  view  has  been  repeatedly  asserted  and  applied  by 
the  supreme  court  in  numerous  cases  decided  since  those  in  104  U.  S. 

As  to  the  Pipo  reissue,  No.  6,565,  it  is  plain  that  the  right  to  reis- 
sue was  lost  by  the  delay  of  more  than  12  years,  because  the  case  is 
one  of  a  mere  expansion  of  the  olaims,  beyond  anything  stated  in  the 
original  patent  as  the  invention,  and  with  no  proof  of  mistake  or  inad- 
vertence, and  it  is  sought  to  make  the  new  claims  embrace,  in  this 
case,  structures  brought  into  use  between  the  time  of  the  issue  of  the 
original  patent  and  the  time  of  the  application  for  the  reissue,  and 
which  were  not  infringements  of  the  claim  of  the  original  patent. 
There  was  but  one  claim  in  the  original.  There  are  13  in  the  reissue. 
It  would  serve  no  useful  purpose  to  enlarge  on  this  subject  as  to  No. 
6,565.  for  the  counsel  for  the  plaintiff  concedes  that,  under  the  re- 
iterated decisions  of  the  supreme  court,  this  court  must  dismiss  the 
bill  as  to  that  reissue. 

But  in  regard  to  the  Bobjohn  reissue,  No.  6,566,  the  plaintiff  con- 
tends that  the  case  is  different;  that  claim  2  of  the  original  patent 
covered  the  defendant's  structures;  that  claims  8  and  9  of  the  reissue 
are  substantially  only  repetitions  of  claim  2  of  the  original;  or  that, 
at  least,  claim  2  of  the  original  was  so  worded  as  to  be  ambiguous, 
and  so  inoperative,  and  claims  8  and  9  of  the  reissue  are  valid,  as 
removing  the  ambiguity.  The  specifications  of  the  original  and  reis- 
sued patents  are  as  follows,  the  parts  in  each  which  are  not  found  in 
the  other  being  in  italics : 
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ORIGINAL. 

"Be  it  known,  that  I,  Thomas  Rob- 
john,  of  the  city,  county,  and  state 
of  New  York,  have  invented  a  new 
and  useful  improvement  in  machin- 
ery for  making  band-ruffling;  and  I 
do  hereby  declare  that  the  following 
is  a  full,  clear,  and  exact  description 
of  the  same,  reference  being  had  to 
the  accompanying  drawings  forming 
part  of  this  specification,  in  which 


i 


"Figure  1  is  a  top  view  of  my  in- 
vention and  of  the  bed-plate  of  a  sew- 
ing-machine, to  which  it  is  applied. 
Figure  2  is  a  longitudinal  vertical 
section  of  the  same.  Figures  8  and 
8*  are  opposite  end  views  of  the  ruf- 
fling machinery.  Figures  4  and  4* 
are  transverse  sections  of  the  band- 
folder.  Figure  5  is  a  top  view  of  the 
guides  without  the  ruffling  knife. 
Figure  6  is  a  section  of  the  plaiting 
or  ruffling  device,  parallel  with  Fig. 
2,  "but  showing  the  knife  in  a  differ- 
ent position.  Figure  7  is  a  face  view 
of  a  ruffle  made  by  the  machine.  Fig- 
ure 8  is  a  transverse  section  of  the 
same. 


"Similar  letters  of  reference  indi- 
cate corresponding  parts  in  the  sev- 
eral figures. 

"This  invention  consists  in  the 
combination,  with  a  sewing-machine, 
>.f  a  novel  system  of  guides,  and  a 
plaiting  or  ruffling  knife,  whereby 
one  strip  of  muslin  or  cloth  has  both 
edges  turned  in,  and  is  folded  longi- 
tudinally, to  form  a  double  band,  and 
plaited  or  formed  into  a  ruffle,  and 
the  band  and  ruffle  are  sewed  together, 


REISSUE. 

"Be  it  known,  that  I,  Thomas  Eob- 
johp,  of  the  city,  county,  and  state 
of  New  York,  have  invented  certain 
improvements  in  machinery  for  mak- 
ing band-ruffling,  of  which  the  fol- 
lowing is  a  specification: 

"This  invention  relates  to  improve- 
ments in  ruffle  r 8  for  use  with  sewing 
mechanism,  and  consists  in  a  ruffling 
blade  or  knife  adapted  to  engage  a 
strip  of  material  to  be  ruffled,  in  com- 
bination with  a  feeding  mechanism 
adapted  to  operate  against  the  strip 
to  which  the  ruffled  strip  is  connected; 
also,  in  the  combination,  with  a  ruf- 
ing  blade,  of  a  guide  for  a  strip  to 
ruffled,  and  also  with  a  guide  to 
fold  and  present  a  band  about  the 
edges  of  the  ruffled  strip,  as  is  here- 
inafter more  fully  described,  such 
folding  guide  also  being  adapted  to 
hem  or  turn  the  edges  of  the  folded 
band. 

"Figure  1  is  a  top  view  of  the  in- 
vention, showing  its  arrangement 
upon  the  bed-plate  of  a  sewing- 
machine.  Fig.  2  is  a  longitudinal 
vertical  section  of  the  same.  Fig. 
3  and  3*  are  opposite  end  views  of 
the  ruffling  machinery.  Fig.  4  and 
4*  are  transverse  sections  of  the 
band-folder.  Fig.  5  is  a  top  view 
of  the  guides  without  the  ruffling 
knife.  Fig.  6  is  a  section  of  the 
plaiting  or  ruffling  device,  parallel 
with  Fig.  2,  but  showing  a  different 
position  of  the  same.  Fig.  7  is  a 
face  View  of  a  ruffle  made  by  the 
machine,  and  Fig.  8  is  a  transverse 
section  of  the  same.  Figure  9  is  a 
section  of  the  presser,  taken  at  right 
angles  to  the  line  of  feed,  showing  the 
under  surface  cut  away,  to  allow  the 
passage  of  a  hem  on  the  ruffle. 

"Similar  letters,  of  reference  indi- 
cate corresponding  parts  in  the  sev- 
eral figures. 

"As  illustrated  in  the  drawings, 
one  strip  of  muslin  or  cloth  has  both 
edges  turned  in,  and  is  folded  longi- 
tudinally, to  form  a  double  band,  and 
another  strip  is  plaited  or  formed  into 
a  ruffle,  and  the  band  and  the  ruffle 
are  both  sewed  together  at  the  same 
time,  thus  forming  a  band-ruffle  at 
oue  operation. 
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all  at  the  same  time,  thus  forming  a 
double  band-ruffle  at  one  operation. 

"To  enable  others  skilled  in  the  art 
to  make  and  use  my  invention,  I  will- 
proceed  to  describe  its  constinction 
and  operation. 


"A  is  the  bed-plate  of  the  sewing- 
machine.  B  is  the  guide  by  which  the 
turning  in  of  the  edges  of,  and  the 
longitudinal  folding  of,  the  band,  o, 
of  the  ruffle  are  performed,  said  guide 
being  attached  rigidly  to  the  gauge- 
plate,  C,  and  secured  to  the  bed-plate, 
A,  by  a  screw,  D,  and  steady  pins,  6, 
b.  This  guide,  8,  is  made  of  brass 
or  other  metal,  and  has  one  end  of  the 
form  of  a  tube,  and  nearly  fiat,  as 
shown  in  figure  8,  the  width  of  the 
said  tube  being  equal  to  the  width  of 
the  strip  of  cloth  of  which  the  band, 
a,  of  the  ruffle  is  to  be  formed,  such 
strip  being  shoum  in  section,  in  red 
color,  in  figure  4,  4*.  At  a  short  dis- 
tance from  the  end  shown  in  figure  3, 
one  side  of  the  tube  is  cut  away,  leav- 
ing the  guide  in  the  form  of  a  trans- 
versely curved  plate,  with  its  edge 
turned  over  on  the  concave  side,  as 
shown  in  figure  4,  and  towards  the 
other  end  its  curvature  increases, 
and  the  turning  in  of  the  edges  is  in- 
creased until  the  plate  is  in  the  form 
of  the  letter  V,  or  nearly  double,  and 
its  edges  have  a  complete  double  turn, 
as  shown  at  c,  c,  in  figure  4*,  so  that 
the  strip,  entering  at  the  end  shown 
in  figured,  and  being  drawn  through, 
will  come  out  folded  along  the  cen- 
ter, and  with  both  edges  turned  in, 
as  shown  in  red  outline,  in  figure  4*. 


"The  arrangement  of  this  guide 
upon  the  sewing-machine  is  such  that 
this  folding  of  the  band  may  be  ef- 
fected in  the  movement  of  the  latter 
towards  the  needle  by  the  ordinary 
feeder,  r,  «f  the  machine.  The  mar- 
ginal portions,  c,  c,  of  the  folder,  by 
which  the  edges  of  the  band  are  turned 
inward,  do  not  extend  quite  to  the 
needle-hole,  d,  but  are  cut  away  at 
some  distance  therefrom,  as  shown  at 
*,  in  figures  1,  3*,  and  5,  though  the 


"To  enable  others  skilled  in  the  art 
to  make  and  use  my  invention,  I  will 
now  proceed  to  illustrate  the  most 
complete  and  perfect  form  of  its  op- 
eration, as  combined  with  a  sewing- 
machine. 

"A  t  A  is  represented  the  bed-plate 
of  a  sewing-machine.  B  is  the  guide 
by  which  the  turning  in  of  the  edges 
of,  and  the  folding  of,  the  band,  a, 
of  the  ruffle  is  performed,  said  guide 
being  attached  to  the  gage-plate,  C, 
and  secured  to  the  bed-plate,  A,  by  a 
screw,  D,  and  steady  pins,  b,  b.  This 
guide,  B,  is  made  of  brass  or  other 
metal,  and  has  one  end  formed  as 
a  tube,  and  of  a  width  substantially 
equal  to  the  width  of  the  strip  of 
cloth  of  which  the  band,  a,  of  the 
ruffle  is  to  be  formed.  The  receiving 
end  of  this  guide  is  shown  at  Fig. 
3,  and,  at  a  short  distance  from  such 
end,  one  side  of  said  tube  is  cut 
away,  leaving  the  guide  in  the  form 
of  a  transversely  curved  plate,  with 
its  edge  turned  over  on  the  concave 
side,  as  shown  in  Fig.  4,  and  to- 
wards the  other  end  its  curvature  in- 
creases, and  the  turning  in  of  the 
edges  is  increased,  until  the  plate  is 
in  the  form  of  the  letter  V,  or  nearly 
double,  and  its  edges  are  given  a 
double  turn,  as  shown  at  c,  c,  in  Fig. 
4*,  so  that  the  band  or  plain  strip 
to  which  the  ruffle  is  to  be  united  by 
stitches,  when  entered  at  the  end 
shown  in  Fig.  3,  and  drawn  through 
the  guide,  will  come  out  folded  along 
the  center,  and  both  edges  may  be 
turned  in  or  hemmed,  as  shown  in 
Fig.  4*,  provided  the  strip  is  wide 
enough  to  extend  into  and  entirely 
fill  the  width  of  the  guide. 

"The  arrangement  of  this  guide 
upon  a  sewing-machine  is  such  that 
this  folding  of  the  band  may  be  ef- 
fected as  the  band  is  moced  towards 
the  needle  by  the  feeding  device,  r. 
The  marginal  portions,  c,  c,  of  the 
folder,  by  which  the  edges  of  the  band 
are  turned  inward,  do  not  extend  quite 
to  the  needle-hole,  d,  as  shown  at 
s,  in  Fit/8.  1,  3*,  and  5,  though  the 
guide  which  produces  the  central  fold 
has  a  nose,  e,  extending  some  distance 
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portion  which  produces  the  central 
fold  extends  some  distance  beyond  the 
needle-hole,  to  preserve  the  form  of 
the  fold  while  the  stiching  is  being 
performed. 

"E  is  a  guide  for  the  strip  of 
cloth  of  which  the  ruffle,  e,  is  to  be 
formed,  consisting  of  a  flat  metal  tube, 
of  a  width  equal  to  that  of  the  said 
strip,  arranged  in  front  of,  and  partly 
within,  the  folding  guide,  B,  parallel 
with  the  feed  movement,  to  deliver 
the  strip  between  the  two  edges  of  the 
band,  as  the  latter  issue  from  the  said 
guide,  B,  and  approach  the  needle. 

"This  guide  has  a  slight  doion- 
ward  inclination  towards  the  needle, 
and  its  lower  end  rests  on  the  bed- 
plate close  to  the  feeding  device  and 
the  needle-hole,  and  its  bottom  part,  i, 
is  made  with  projections,  /,  /,  to  en- 
able it  to  pass  between  and  at  the  sides 
of  the  toothed  surfaces  of  the  feeding 
dog. 

"The  upper  part  of  the  said  guide 
has  near  its  sides  two  longitudinal 
slits,  g,  g,  commencing  at  a  short 
distance  from  the  end  furthest  from 
the  needle-hole,  and  extending  to  the 
end  next  the  needle,  and  the  end  of 
the  tongue,  h,  thus  formed,  is  made 
to  press  upon  the  strip,  in  passing 
through  the  guide,  and  so  keep  it  flat- 
tened, and  produce  friction  enough 
upon  it  to  keep  it  straight,  on  its  way 
into  the  band.  The  said  tongue,  h, 
is  shortened  so  that  it  does  not  extend 
so  near  to  the  needle-hole,  by  from*  a 
quarter  to  three-eighths  of  an  inch, 
as  the  bottom  part,  i,  of  the  guide, 
(see  Fig.  2,)  thereby  leaving  the  said 
part,  i,  exposed  for  the  plaiting  or 
ruffling  knife,  F,  to  work  upon,  as 
will  be  presently  described.  This 
guide,  E,  is  attached  rigidly  to  the 
lower  part  of  the  guide  B. 

"The  plaiting  or  ruffling  knife  is 
made  with  a  straight  and  moderately 
sharp,  but  not  a  cutting,  edge,  of  a 
length  equal  to  the  width  of  the  strip 
of  which  the  ruffle  is  to  be  composed, 
the  said  edge  being  arranged  at  right 
angles  to  the  feed  movement.  The 
said  knife  is  attached  by  an  elastic 
shank,  j,  to  a  bent  lever,  G,  the  said 
shank  keeping  the  edge  pressed  hard 


beyond  the  needle-hole,  to  preserve 
the  form  of  the  fold  in  the  band 
while  the  stiching  is  being  performed. 


"E  is  a  guide  for  the  strip  of  cloth  of 
which  the  ruffle  is  to  be  formed,  con- 
sisting of  a  flat  metal  tube,  of  a  width 
equal  to  that  of  the  said  strip,  and  it 
is  shown  as  arranged  in  front  of,  and 
partly  within,  the  folding  guide,  B, 
parallel  with  the  feed  movement,  and 
adapted  to  deliver  the  ruffled  strip 
between  the  two  edges  of  the  band,  a, 
as  the  latter  issues  from  the  said 
guide,  B. 

"The  bottom  plate,  i,  of  the  guide 
seiDes  as  the  support  for  the' strip  or 
material  to  be  ruffled,  separates  it 
from  the  fabric  to  which  it  is  to  be 
united,  and  the  ruffling  blade,  acting 
on  such  material  to  be  ruffled,  carries 
it  forward  over  the  support,  i,  and 
presents  it  in  a  folded  condition  to  the 
stitching  mechanism.  This  bottom 
plate,  i,  is  made  with  projections,  /,/, 
to  enable  it  to  pass  between  and  at  the 
sides  of  the  toothed  surfaces  of  the 
feeder,  r;  and  the  upper  part  of  the 
said  guide  has  formed  in  it  two  longi- 
tudinal slits,  g,  g,  commencing  at  a 
short  distance  from  the  end  furthest 
from  the  needle,  and  extending  to  the 
end  next  the  needle,  the  end  of  the 
tongue,  h,  thus  formed,  being  adapted 
to  press  upon  the  strip  passing  through 
the  guide  with  sufficient  force  to  keep 
it  flattened  and  straight,  on  its  way  to 
the  action  of  tlie  ruffling  blade.  The 
said  tongue,  h,  does  not  extend  so 
near  to  the  needle-hole  as  the  bottom 
plate,  i,  (see  Fig  2,)  thereby  leav- 
ing the  said  plate  exposed  for  the 
plaiting  or  ruffling  blade  or  knife  to 
Work  upon,  as  will  be  presently  de- 
scribed. 

"The  plaiting  or  ruffling  blade  or 
knife  is  generally  made  with  a 
straight  and  moderately  sharp,  but 
not  a  cutting,  edge,  of  a  length  equal 
to  the  width  of  the  strip  of  which  the 
ruffle  is  to  be  composed,  the  said  edge 
being  arranged  at  right  angles  to  the 
feed  movement,  and  connected  with, 
or  forming  part  of,  an  elastic  shank, 
j,  attached  to  a  bent  lever,  G.  In  its 
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down  upon  the  bottom  part  of  the 
guide,  and  holding  the  knife  toith  a 
doionward  inclination  towards  the 
needle-hole,  at  an  angle  of  about  80° 
to  the  surface  ofi. 

"The  lever,  G,  works  on  a  fixed 
flulcrum,  t,  at  the  buck  of  the  bed-> 
plate,  and  derives  motion,  in  one  di- 
rection, from  the  rod  which  works 
the  needle-arm,  and,  in  the  opposite 
direction  from  a  spring,  I,  or  has  im- 
parted to  it,  by  any  other  mechanical 
means,  the  necessary  motion  to  pro- 
duce a  movement  of  the  knife  upon 
the  bottom,  i,  of  the  guide,  E,  towards 
and  from  the  needle-hole,  d.  This 
movement  of  the  lever  may  be  varied 
by  means  of  a  set-screw,  to  give  the 
knife  a  greater  or  less  movement,  ac- 
cording as  finer  or  not  so  fine  plait- 
ing or  ruffling  is  desired,  the  move- 
ment of  the  knife  requiring  to  be  as 
much  greater  than  the  feed  move- 
ment as  the  intended  width  of  the 
plaits.  This  knife  commences  its 
movement  before  the  feed,  and,  when 
the  knife  has  moved  a  distance  equal 
to  the  intended  width  of  the  plaits, 
the  feed  movement  commences,  and 
the  movement  of  the  knife  continues 
at  the  same  speed  as  the  feed  move- 
ment, while  the  latter  carries  both 
band  and  ruffle  towards  the  needle. 

"The  pressor,  H,  of  the  sewing- 
machine,  to  which  my  invention  is 
applied,  is  made  of  a  width  sufficient 
to  cover  the  whole  width  of  the  ruffle, 
and  a  sufficient  portion  of  the  band; 
but  it  is  made  shorter  than  usual  at 
the  end  where  the  work  enters  be- 
neath it,  in  order  to  allow  the  knife 
to  come  close  or  nearly  close  to  the 
needle;  and  its  under  side  is  beveled 
at  that  end,  to  allow  the  knife  to  pass 
under  and  push  the  plaits  under  it,  as 
it  gathers  them  up  by  its  movement 
towards  the  needle.  The  opera  tion  of 
gathering  up  the  plaits  is  illustrated 
in  figure  6,  where  the  strip  which 
forms  the  ruffle  is  shown  in  red  color. 


"The  sewing-machine  in  connec- 
tion with  which  this  invention  is  ap- 


forward  movement  the  edge  of  the 
ruffling  blade  or  knife  is  pressed  upon 
the  support  or  plate,  i,  between  the 
front  part  of  which  and  the  knife 
the  strip  to  be  ruffled  is  held. 

"The  lever,  G,  works  on  a  fixed 
fulcrum,  t,  at  the  back  of  the  bed- 
plate, and  derives  motion  in  one  di- 
rection from  the  rod  which  works  the 
needle-arm,  and  in  the  opposite  direc- 
tion from  the  spring,  I,  or  has  im- 
parted to  it,  by  any  other  mechanical 
means,  the  necessary  motion  to  pro- 
duce a  movement  of  the  blade  or  knife. 
This  movement  of  the  lever  may  be 
varied  by  means  of  a  set-screw,  to 
give  the  knife  a  greater  or  less  move- 
ment, according  as  finer  or  not  so  fine 
plaiting  or  ruffling  is  desired,  the 
movement  of  the  knife  requiring  to 
be  as  much  greater  than  the  feed 
movement  as  the  intended  width  of 
the  plaits.  This  knife  commences  its 
movement  before  the  feed,  and,  when 
the  knife  has  moved  a  distance  equal 
to  the  intended  widths  of  the  plaits, 
the  feed  movement  commences,  and 
the  movement  of  the  knife  continues 
at  the  same  speed  as  the  feed  move- 
ment, while  the  feeding  device  carries 
forward  both  the  band,  or  plain  part 
to  which  the  ruffle  is  attached,  and  the 
ruffle. 

"The  presser,  H,  which,  as  shown, 
is  the  foot  of  a  sewing-machine,  is 
represented  of  a  width  substantially 
equal  to  the  width  of  the  blade  or 
knjfe,  or  sufficient  to  cover  the  whole 
width  of  the  ruffle,  and  a  sufficient 
portion  of  the  band;  but  it  is  made 
shorter  than  usual  at  the  end  where 
the  work  enters  beneath  it,  in  order 
to  allow  the  knife  to  come  close  or 
nearly  close  to  the  needle;  and  its  un- 
der side  is  beveled  at  that  end,  to  al- 
low the  knife  to  pass  under  and  push 
the  plaits  under  it,  as  it  gathers  them 
up  by  its  movement.  The  lower  sur- 
face is  recessed  or  cut  away  at  the 
side,  as  shown  at  tn,  in  Fig.  9,  to 
allow  the  hem  of  the  ruffle  (Fig.  8) 
to  pass  under  without  lifting  the 
presser  from  the  rest  of  the  goods; 
and  the  foot  is  also  recessed  at  n,  to 
receive  the  band  of  the  ruffle. 

"The  sewing-machine  in  connec- 
tion with  which  this  invention  is  up- 
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plied  may  be  of  any  of  the  kinds  in 
common  use. 

"To  set  the  invention  in  operation, 
the  strip  of  cloth  to  form  the  band,  a, 
is  inserted  through  the  guide,  B,  and 
the  longer  strip,  to  form  the  ruffle, 
(which  has  been  previously  hemmed 
along  one  edge,)  is  inserted  through 
the  guide,  E,  and  under  the  knife,  F, 
and  with  its  hemmed  edge  in  front  tit 
outward,  and  the  ends  of  both  strips 
brought  under  the  pressor,  and,  when 
the  presser  has  been  let  down  upon 
them,  the  machine  is  set  in  operation 
as  for  ordinary  sewing.  As  the  two 
strips  are  drawn  forward  by  the  feed 
movement,  the  band  is  folded  and  has 
its  edges  turned  in,  and  the  ruffle  strip 
is  delivered  into  the  fold  of  the  band, 
and  ruffled  by  the  action  of  the  knife, 
as  hereinbefore  described,  and  sewed 
into  the  band  by  the  needle  passing 
through  both  the  upper  and  lower 
parts  of  the  band  close  to  the  edges 
thereof. 


"In  the  ruffing  operation,  the  knife, 
F,  is  prevented  from  acting  on  the 
under  part  of  the  band,  by  the  exten- 
sion of  the  lower  part,  i,  of  the  guide, 
E,  beyond  the  upper  part  and  below 
the  knife,  the  said  part  of  the  band 
passing  under  the  extended  portion 
of  i,  and  the  ruffle  strip  passing  over 
it  for  the  knife  to  act  upon,  and  the 
said  extended  portion  protecting  the 
lower  part  of  the  band  from  the.  ac- 
tion of  the  knife." 


plied  may  be  of  any  of  the  kinds  in 

common  use. 

"To  set  the  invention  in  operation, 
the  strip  of  cloth  to  form  the  band,  a, 
is  inserted  through  the  guide,  B,  and 
the  longer  strip,  to  form  the  ruffle, 
(which  has  been  previously  hemmed 
along  one  edge,)  is  inserted  through 
the  guide,  E,  and  under  the  ruffling 
blade  or  knife,  and  with  its  hemmed 
edge  in  front  or  outward,  and  the 
ends  of  both  strips  are  brought  under 
the  presser,  and,  when  the  presser 
has  been  let  down  upon  them,  the 
machine  is  set  in  operation.  The  two 
strips  are  drawn  forward  by  the /««<*- 
ing  device,  the  band  is  folded  and  has 
its  edge  turned  in,  and  the  strip  rest- 
ing on  the  support,  i,  is  ruffled,  deliv- 
ered to  the  unruffled  material  or  the 
band,  by  the  action  of  the  knife,  as 
hereinbefore  described,  and  the  ruffled 
and  plain  fabric  are  united  by  the 
stitching  mechanism  of  .the  sewing- 
machine,  the  needle,  when  operating 
with  the  band,  passing  through  both 
the  upper  and  lower  parts  thereof, 
close  to  the  edges  of  the  band. 

"In  the  ruffling  operation  the  blade 
or  knife  is  prevented  from  acting  on 
the  band  or  plain  fabric  beneath  the 
ruffle,  by  the  support  or  plqte,  i. 

No  claim  is  made  to  an  open  guide 
in  combination  with  ruffling  mechan- 
ism, as  that  is  the  form  of  gages 
which  has  been  previously  used;  nor 
to  a  separating  device,  except  in  com- 
bination with  the  ruffling  mechanism 
arranged  and  operated  above  the  table. 

"The  ruffled  strip  may  be  stitched, 
as  formed,  on  to  a  plain  fabric  intro- 
duced under  the  guide,  E,  and  between 
the  support  or  plate,  i,  and  the  feeder, 
r,  the  latter  engaging  and  moving  the 
plain  fabric  with  the  ruffle  attached, 
while  the  ruffling  knife  or  blade  en- 
gages only  the  strip  to  be  gathered,  and 
carries  it  forward  to  the  needle. 

"The  end  of  the  arm,  G,  carrying 
the  ruffling  blade,  is  turned  backxoard 
at  g',  moves  back  and  forth  above  the 
guide,  and  permits  the  blade  carried 
by  such  arm  to  operate  under  the  edge 
of  the  plain,  unruffled  material  laid 
on  top  of  the  ruffled  strip.  As  the 
blade  moves  forward,  it  first  engages 
the  material  to  be  ruffled  resting  on 
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the  supporting  and  separating  plate, 
just  at  the  end  of  the  tongue,  h,  and, 
as  the  blade  moves  forward  the  mate- 
rial to  be  ruffled,  its  edge  is  held  or 
pressed  firmly  against  the  material, 
and,  when  the  fold  made  in  the  mate- 
rial is  properly  formed  for  the  action 
of  the  needle,  then  the  blade  is  re- 
tracted, and,  as  it  returns  to  its  back- 
ward position,  the  pressure  of  its  end 
on  the  piece  to  be  ruffled  is  lessened. 
The  end  of  the  ruffling  blade  moves 
beyond  the  edge  of  the  supporting  or 
separating  plate,  and  carries  the  fold 
forward,  in  the  ruffled  strip,  beyond 
the  edge  of  said  plate,  and,  on  the  re- 
turn of  said  blade,  the  end  of  the  sup- 
porting or  separating  plate,  between 
which  and  the  blade  the  material 
rests,  is  held  by  the  end  of  said  plate, 
i,  preventing  the  plate,  in  its  bach- 
ward  movement,  from  carrying  back 
with  it  the  fold  formed  in  the  strip 
to  be  ruffled. 

"I  am  atoare  that  a  rough-surfaced 
feeder  and  ruffler  have  been  employed 
to  engage  a  piece  of  material  to  be 
ruffled,  forming  the  gather  in  and 
moving  the  ruffled  piece  forward,  the 
ruffler  and  feeder  both  engaging  the 
ruffled  strip,  and,  in  connection  with 
such  meclianism,  a  separator  has  been 
employed  to  separate  a  band  from  the 
ruffled  strip,  the  band  being  laid  on 
the  surface  of  the  ruffled  strip  engaged 
on  its  under  side  by  the  ruffler  and 
feeder  made  as  four-motioned  feed- 
ing deviixs;  and  I  am  also  aware  of 
United  States  patent  No.  14,475. 

"I  do  not  claim,  as  the  invention 
of  Thomas  Robjohn,  a  flexible  ruffling 
blade  adapted  to  operate  on  a  strip 
to  be  ruffled  when  sustained  on  the 
cloth-plate  of  a  sewing-machine;  nor 
do  I  claim  such  a  blade  combined  with 
a  guide  to  present  a  single  unfolded 
band  strip  to  the  ruffled  strip;  nor 
do  I  claim  such  a  blade  connected 
with  and  operated  by  a  rocking  arm 
or  lever  moved  from  a  vibrating  mem- 
ber of  t?ie  needle-operating  mechan- 
ism, and  controlled  as  to  its  backward 
movement  by  a  set-screw;  nor  do  I 
claim  any  of  the  specific  combina- 
tions of  devices  claimed  in  an  appli- 
cation filed  June  22,  1875,  for  reissu* 
of  United  States  patent  No.  37,550,. 
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granted  to  John  A.  Pipo,  January  27, 
1863,  said  combinations  of  devices,  as 
expressed  in  such  reissue  claims,  being 
the  invention  of  the  said  Pipo.." 


The  original  Robjohn  patent  had  two  claims,  as  follows : 
"  1st.  The  combination  with  each  other  and  with  a  sewing-machine,  of  a 
guide  for  turning  in  the  edges  of  and  folding  one  strip  of  cloth  to  form  a 
doable  band,  a  guide  for  guiding  another  strip  of  cloth  into  such  band  to 
form  a  ruffle,  and  a  plaiting  or  ruffling  knife,  the  whole  operating  substan- 
tially as  herein  specified.  2d.  In  combination  with  the  ruffling  knife  acting 
above  the  strip  which  is  to  form  the  ruffle,  I  claim  the  extension  of  a  portion 
of  the  bottom,  i,  of  the  guide,  E,  or  its  equivalent,  below  the  said  knife,  in 
such  a  position  as  to  be  interposed  between  the  ruffle  strip  and  the  lower  part 
of  the  band,  substantially  as  and  for  the  purpose  herein  specified." 

The  reissue  has  18  claims,  as  follows : 

"(1)  In  a  ruffling  or  plaiting  mechanism,  the  combination  of  a  ruffling  or 
plaiting  blade  with  a  folding  guide,  whereby  a  strip  of  any  suitable  fabric  may 
be  properly  guided  to  form  and  fold  a  band  about  the  edge  of  a  ruffle,  sub- 
stantially as  described.  (2)  The  combination  of  a  ruffling  or  plaiting  blade 
and  folding  guide  for  properly  directing  the  strip  to  form  and  fold  a  band 
about  the  edges  of  a  ruffle,  with  stitching  or  sewing  mechanism,  substan- 
tially as  described.  (3)  In  a  plaiting  or  ruffling  mechanism,  the  combination 
of  a  guide  having  an  inclosed  channel-way,  for  properly  directing  the  strip  to 
be  ruffled,  with  the  plaiting  or  ruffling  blade,  substantially  as  described.  (4) 
The  combination  of  a  plaiting  or  ruffling  blade  and  an  inclosed  channel-way 
or  guide  for  properly  directing  the  strip  to  be  ruffled,  with  a  stitching  or  sew- 
eng-mechanism,  substantially  as  described.  (5)  The  combination  of  a  plait- 
ing or  ruffling  blade  and  guide  for  properly  directing  the  strip  to  be  ruffled, 
and  a  folding  guide  for  conducting  a  separate  strip  to  form  and  fold  a  band 
on  the  edge  of  the  said  ruffled  strip,  with  sewing  mechanism  adapted  to 
unite  the  band  and  ruffle,  substantially  as  described.  (6)  The  combination 
with  a  ruffling  or  plaiting  blade  of  a  guide  for  conducting  a  strip  to  form  a 
band  for  the  ruffle,  and  adapted'  to  fold  or  hem  both  edges  of  said  band.  (7) 
The  combination  of  a  ruffling  or  plaiting  blade,  a  guide  adapted  to  conduct  a 
strip  to  form  a  band  and  to  fold  both  edges  of  said  band,  with  a  sewing  mech- 
anism, substantially  as  described.  (8)  The  combination  of  a  ruffling  or  plait- 
ing blade  or  knife,  arranged  and  operated  above  the  cloth-plate,  with  a  sup- 
polling  or  secondary  plate,  separate  from  the  cloth-plate,  between  which  and 
the  blade  or  knife  the  fabric  to  be  ruffled  is  held  and  advanced  by  the  blade, 
substantially  as  described.  (9)  A  plaiting  or  ruffling  blade,  arranged  above 
the  cloth-plate  of  a  sewing-machine,  and  adapted  to  operate  upon  a  surface 
other  than  such  cloth-plate,  whereby  a  strip  of  goods  can  be  plaited  or  ruffled 
above  a  plain  piece,  substantially  as  described.  (10)  In  a  ruffling  or  plaiting 
mechanism,  a  presser  or  holder,  cut  away  at  its  lower  side  to  permit  the  pas- 
sage of  a  hem,  substantially  as  described.  (11)  A  folding  guide,  adapted  to 
conduct  and  rfold  a  band,  and  provided  with  a  nose  or  extended  portion,  to 
direct  and  hold  the  band  after  it  is  folded,  substantially  as  described.  (12) 
The  inclosed  guide,  in  combination  with  the  flexible  tongue,  adapted  to  press 
upon  the  goods  passing  through  said  guide,  to  keep  said  goods  flattened  and 
straight,  substantially  as  described.  (13)  In  a  ruffling  mechanism,  the  combi- 
nation of  a  blade  adapted  to  engage  and  fold  or  ruffle  one  piece  of  material, 
with  a  feeder  adapted  to  engage  and  move  forward  the  unruffled  materia],  on 
which  the  ruffled  material  is  delivered  and  secured  by  stitching,  substan- 
tially as  described.  (14)  In  a  ruffling  or  plaiting  mechanism,  the  combination 
of  a  plate  adapted  to  separate  the  material  to  be  ruffled  from  the  unruffled 
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material  to  which  it  is  to  he  attached,  with  a  reciprocating  blade,  adapted  to 
press  upon  and  engage  tbe  upper  side  of  the  material  to  be  ruffled,  to  move 
forward  with  such  material  and  present  a  fold  for  the  action  of  the  needle,  and, 
on  the  return  stroke  of  the  blade,  to  relax  its  pressure  on  the  material  to  be 
ruffled,  substantially  as  described.  (15)  The  combination  of  the  ruffling-blade, 
adapted  to  move  forward  beyond  the  end  of  the  supporting  or  separating  plate, 
with  tbe  separating  plate,  adapted  to  retain  the  ruffled  material  from  return- 
ing with  the  ruffling  blade,  substantially  as  described.  (16)  The  combination 
of  a  guide,  adapted  to  control  each  edge  of  the  piece  to  be  ruffled,  and  a  ruffling 
or  plaiting  blade,  having  its  edge  extended  across  the  material  to  be  ruffled,  with 
a  solid  or  rigid  pressing  surface  or  holder,  of  a  width  to  cover  and  flatten  the 
ruffled  or  plaited  material,  substantially  as  described.  (17)  The  combination, 
with  a  mechanism  adapted  to  form  a  ruffle  or  phut,  of  a  guide,  provided  with 
an  inclosed  channel-way,  to  guide  the  strip  intended  to  be  ruffled  or  plaited. 
(18)  The  combination,  with  a  separator  and  a  ruffling  blade,  of  guides  adapted 
to  control  and  present  the  band,  forming  edges  both  above  and  balow  the 
strip  to  be  ruffled,  whereby  a  piece  of  fabric  may  be  ruffled  between  two  sur- 
faces." 

The  original  Bobjohn  patent  does  not  anywhere  in  the  statement 
of  invention,  or  in  any  olaim,  suggest  that  his  invention  was  any- 
thing else  bat  the  invention  of  mechanism  for  making  a  band-ruffle 
by  means  of  two  automatic  guides,  one  to  fold  in  the  band  and  the. 
other  to  guide  the  strip  to  be  ruffled ;  or  that  he  had  invented  a  sep- 
arator plate,  or  any  means  of  ruffling  a  strip  above  a  plain  pieoe. 
The  statement  of  the  invention,  in  the  original  patent,  is  that  it  con- 
sists in  combining  the  guides  and  the  knife  with  a  sewing-machine, 
the  result  of  the  joint  action  being  that  one  guide,  B,  turns  in  both 
edges  of  a  band  and  folds  it  longitudinally,  so  as  to  make  a  double 
band  of  it,  and  the  other  guide,  E,  which  is  a  tubular  guide,  guides 
the  strip  to  be  ruffled  and  delivers  it  between  the  two  edges  of  the 
band  as  they  issue  from  the  guide,  B,  and  the  knife  makes  the  ruffle, 
and  the  two  parts  of  the  band  and  the  ruffle  are  then  sewed  together 
by  the  needle,  and  a  band-ruffle  is  formed.  The  real  meaning  of  the 
original  specification  is  best  understood  by  seeing  the  alterations 
made  in  the  reissue.  There  is  in  the  latter  a  statement  that  the  in- 
vention "consists  in  a  ruffling  blade  or  knife,  adapted  to  engage  a 
strip  of  material  to  be  ruffled,  in  combination  with  a  feeding  mech- 
anism, adapted  to  operate  against  the  strip  to  which  the  ruffled  strip 
is  connected."  This  is  new,  and  is  in  addition  to  a  combination  of 
the  knife  and  the  two  guides.  In  the  original  the  part  i  is  the  "bot- 
tom part"  of  the  guide,  B;  but  in  the  reissue  it  is  called  a  plate,  and 
a  support,  which  separates  the  material  to  be  ruffled  from  the  fabric 
to  which  it  is  to  be  united.  In  the  original  the  guide  E  is  said  to  be 
attached  rigidly  to  the  lower  part  of  the  guide  B.  This  is  omitted  in 
the  reissue.  In  the  original  the  tongue,  h,  of  the  guide,  E,  is  said  to 
press  on  the  strip  to  be  ruffled,  so  as  to  keep  it  straight  "on  its  way 
into  the  band ; "  but  in  the  reissue  the  idea  of  the  band  in  that  con- 
nection is  stricken  out,  and  the  pressure  is  said  to  be  made  to  keep 
the  strip  straight  "on  its  way  to  the  action  of  the  ruffling  blade."  In 
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the  original  the  elastic  shank,  j,  is  said  to  press  the  edge  of  the  knife 
down  on  "the  bottom  part  of  the  guide;"  but  in  the  reissue  it  is  said 
to  press  it  down  on  "the  support  or  plate,  i."  In  the  original  the 
knife  is  said  to  have  a  movement  "upon  the  bottom,  i,  of  the  guide, 
£,  towards  and  from  the  needle-hole."  In  the  reissue  the  knife  is 
said  to  have  "a  movement."  In  the  original  "the  feed  movement" 
is  said  to  carry  "both  band  and  ruffle  towards  the  needle."  In  the 
reissue  "the  feeding  device "  is  said  to  carryforward  "both  the  band, 
or  plain  part  to  which  the  ruffle  is  attached,  and  the  ruffle."  In  the 
original  it  is  stated  that  "the  ruffle  strip  is  delivered  into  the  fold  of 
the  band  and  ruffled  by  the  action  of  the  knife,  as  hereinbefore  de- 
scribed, and  sewed  into  the  band  by  the  needle  passing  through  both 
the  upper  and  lower  parts  of  the  band,  close  to  the  edges  thereof." 
In  the  reissue  it  is  said  that  "the  strip  resting  on  the  support,  i,  is 
ruffled,  delivered  to  the  unruffled  material  or  the  band,  by  the  action 
of  the  knife,  as  hereinbefore  described,  and  the  ruffled  and  plain 
fabric  are  united  by  the  stitching  mechanism  of  the  sewing-machine, 
the  needle,  when  operating  with  the  band,  passing  through  both  the 
upper  and  lower  parts  thereof,  close  to  the  edges  of  the  band."  In 
the  original  it  is  stated  that  "in  the  ruffling  operation  the  knife,  F, 
is  prevented  from  acting  on  the  under  part  of  the  band  by  the  exten- 
sion of  the  lower  part,  i,  of  the  guide,  £,  beyond  the  upper  part  and 
below  the  knife ;  the  said  part  of  the  band  passing  under  the  ex- 
tended portion  of  i,  and  the  ruffle  strip  passing  over  it  for  the  knife 
to  act  upon,  and  the  said  extended  portion  protecting  the  lower  part 
of  the  band  from  the  action  of  the  knife."  In  the  reissue  it  is  said 
that  "in  the  ruffling  operation  the  blade  or  knife  is  prevented  from 
acting  on  the  band  or  plain  fabric  beneath  the  ruffle  by  the  support 
or  plate,  i."  These  studied  efforts  to  convert  the  bottom  of  the 
guide,  E,  into  something  other  than  the  bottom  of  a  guide,  and  into  a 
supporting  or  secondary  plate,  dissevered  from  a  guide,  and  to  intro- 
duce the  feature  of  ruffling  a  strip  of  goods  above  a  plain  piece,  in 
addition  to  ruffling  it  in  connection  with  a  band  which  has  two  parts, 
an  upper  part  and  an  under  part,  and  thus  to  pave  the  way  for  intro- 
ducing claims  8  and  9  of  the  reissue,  are  supplemented  by  the  intro- 
duction into  the  reissue  of  the  following  new  matter : 

"The  raffled  strip  may  be  stitched,  as  formed,  on  to  a  plain  fabric  intro- 
duced under  the  guide,  £,  and  between  the  support  or  plate,  i,  and  the 
feeder,  r,  the  latter  engaging  and  moving  the  plain  fabric  with  the  ruffle  at- 
tached, while  the  ruffling  knife  or  blade  engages  only  the  strip  to  be  gath- 
ered, and  carries  it  forward  to  the  needle." 

The  internal  evidence  thus  afforded  by  the  patents  is  fortified  by 
the  external  evidence.  The  plaintiff,  George  H.  Wooster,  became 
the  owner,  on  June  1, 1875,  of  the  entire  interest  in  the  original  Pipo 
patent.  The  interest  in  the  Robjohn  invention  was  vested  in  Mrs. 
Emma  0.  Wooster,  the  wife  of  the  plaintiff,  before  the  original  pat- 
ent was  issued,  and  it  was  issued  to  her.    On  the  seventeenth  of 
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June,  1875,  she  assigned  her  interest  in  it  to  the  plaintiff.  He  ap- 
plied for  the  reissue  of  the  Pipo  patent  on  June  22, 1875,  and  for  the 
reissue  of  the  Robjohn  patent  on  July  19,  1875.  In  the  Pipo  case, 
the  application  was  signed  by  both  Pipo  and  the  plaintiff,  the  new 
specification  was  signed  by  Pipo,  and  the  oath  to  it  was  made  by 
Pipo,  June  21,  1875.  In  the  Robjohn  case,  the  application  was 
signed  by  the  plaintiff,  as  assignee. of  Eobjohn,  the  new  specification 
was  signed  by  the  plaintiff,  as  assignee  of  Bobjohn,  and  the  oath  to 
it  was  made  by  the  plaintiff,  July  17,  1875.  In  that  oath  the  plain- 
tiff deposed,  "that  he  verily  believes  that,  by  reason  of  an  insufficient 
specification,  the  aforesaid  letters  patent  granted  to  E.  G.  Wooster, 
as  assignee  of  Thomas  Bobjohn,  are  inoperative ;  that  the  said  error 
has  arisen  from  inadvertence,  accident,  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention,  to  the  best  of  his  knowledge  and 
belief;  that  the  entire  title  to  said  letters  patent  is  vested  in  him; 
and  that  he  verily  believes  the  said  Thomas  Robjohn  to  be  the  first 
and  original  inventor  of  the  invention  set  forth  and  claimed  in  the 
foregoing  amended  specification,  and  that  the  said  Robjohn  is  now 
deceased."  Although,  as  Robjohn  was  dead,  the  reissue  may  have 
been  properly  made,  under  section  4S95  of  the  Revised  Statutes,  on 
an  application  made,  and  a  corrected  specification  signed  by  the 
assignee,  the  reissue  lacks  the  support  which  an  oath  by  the  inventor 
as  to  inadvertence,  accident,  or  mistake  might  afford  to  it. 

The  circumstances  under  which  the  plaintiff  applied  for  these  re- 
issues, after  he  thus  became  the  owner  of  the  two  patents,  and  the 
object  he  had  in  view  in  doing  so,  are  stated  by  himself.  He  was 
using  the  Pipo  and  Robjohn  machines  in  the  business  of  making  ruf- 
fles. His  attention  was  called  to  the  Johnston  rufiler  and  the  Toof 
ruffler,  as  ruffling  devices  to  be  attached  to  sewing-machines ;  and  he 
was  applied  to  to  sell  the  Robjohn  patent,  owned  by  his  wife.  He 
then  examined  the  matter  in  connection  with  both  patents,  and  con- 
cluded that  they  could  be  reissued  with  the  claims  now  in  them,  so 
as  to  cover  such  ruffling  attachments.  He  then  purchased  the  Pipo 
patent,  and  took  an  assignment  of  the  Robjohn  patent,  and  applied 
for  the  reissues.  The  Johnston  and  the  Toof  rnfflers  were  in  the 
market.  Patent  No.  111,458,  granted  to  Allen  Johnston  and  William 
T.  Johnston,  January  31,  1871,  for  an  "improvement  in  gathering 
attachments  for  sewing-machines,"  and  patent  No.  146,005,  granted 
to  Allen  Johnston,  December  30,  1873,  for  an  "improvement  in  gath- 
ering and  ruffling  attachments  for  sewing-machines,"  describe  and 
show  the  Johnston  ruffler  as  it  is  sued  herein.  No.  111,458  shows 
the  features  in  it  which  are  alleged  to  infringe  claims  1,  7,  8,  and  10 
of  the  Pipo  reissue;  and  No.  146,005  shows  the  features  in  it  which 
are  alleged  to  infringe  claims  8  and  9  of  the  Robjohn  reissue. 

The  defendant's  ruffling  attachments  are  alleged  to  infringe  claims 
8  and  9  of  the  Robjohn  reissue,  because  they  have  (1)  a  ruffling  blade ; 
{2}  a  secondary  plate,  separate  from  the  cloth-plate  of  the  sewing' 
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mac  nine ;  (3)  the  cloth -plate,  when  in  use,  lying  below  the  secondary 
plate,  and  the  goods  to  be  ruffled  lying  above  the  secondary  plate,  and 
between  it  and  the  blade,  and  a  plain  strip  lying  above  the  cloth-plate, 
and  below  the  secondary  plate,  and  between  the  two.  The  defendant's 
attachments  do  not  have  the  combination  claimed  in  claim  1  of  the 
original  Robjohn  patent. 

But  it  is  contended  for  the  plaintiff  that  claim  2  of  the  original  Bob- 
john patent  was  capable  of  being  construed  in  two  ways.  It  read 
thus :  i 

"  (2d)  In  combination  with  the  ruffling  knife  acting  above  the  strip  which  is 
to  form  the  ruffle,  I  claim  the  extension  of  a  portion  of  the  bottom,  i,  of  the 
guide,  E,  or  its  equivalent,  below  the  said  knife,  in  such  a  position  as  to  be 
interposed  between  the  ruffle  strip  and  the  lower  part  of  the  band,  substan- 
tially as  and  for  the  purpose  herein  specified. " 

It  is  said  that  the  claim  might  have  been  construed  as  including  in 
the  combination  only  the  part  i,  as  being  the  part  which  really  does 
the  work  of  protecting  the  lower  part  of  the  band  from  the  action  of 
the  ruffling  knife ;  or  it  might  have  been  construed  as  including  not 
only  the  part,  i,  but  the  tube,  E,  with  a  covered  top,  from  which  the 
part,  t,  is  extended,  and  which  tube  guides  the  piece  to  be  ruffled. 
The  argument  is  that  claim  2  was,  therefore,  defective,  because  it 
was  obscure  or  ambiguous,  and  uncertain  in  meaning,  and  insufficient 
in  not  clearly  pointing  out  the  invention  desired  to  be  covered ;  and 
that  in  neither  claim  8  nor  in  claim  9  of  the  reissue  is  the  tube  or 
guide,  £,  an  element. 

Claim  2  of  the  original  patent  fully  and  dearly  embodied  the  de- 
scriptive part  of  the  original  specification,  which  was  in  these  words : 

"In  the  ruffling  operation  the  knife,  F,  is  prevented  from  acting  on  the 
under  part  of  the  band,  by  the  extension  of  the  lower  part,  i,  of  the  guide,  E, 
beyond  the  upper  part,  and  below  the  knife,  the  said  part  of  the  band  passing 
under  the  extended  portion  of  i,  and  the  ruffle  strip  passing  over  it  for  the 
knife  to  act  upon,  and  the  said  extended  portion  protecting  the  lower  part  of 
the  band  from  the  action  of  the  knife." 

So  far  as  claim  2  of  the  original  patent  was  concerned,  the  specifi- 
cation of  that  patent  clearly  and  accurately  described  the  invention 
which  that  claim  sought  to  cover,  and,  so  far  as  such  description  was 
concerned,  there  was  no  defect  or  insufficiency,  and  the  patent  was  not 
invalid  or  inoperative  to  cover  anything  arising  out  of  such  descrip- 
tion which  was  set  forth  as  an  invention.  There  is  no  evidence  that 
that  there  was,  in  fact,  any  inadvertence,  accident,  or  mistake. 

Taking  the  language  of  claim  2  of  the  original  patent,  in  connec- 
tion with  the  descriptive  part  of  the  specification,  the  bottom,  i,  of 
the  guide,  E,  is  the  lower  part  of  a  tubular  guide  which  has  an  upper 
part,  and  it  must  be  interposed  between  the  ruffle  strip  and  the  lower 
part  of  such  a  double  band  as  is  described.  No  other  band  than  a 
double  band  is  anywhere  mentioned  in  the  original  specification.  It 
is  a  strip  folded  longitudinally  by  the  guide,  B,  and  having  then  an 
upper  part  and  a  lower  part.    It  is  folded  along  the  center  of  its 
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width.  The  guide  B  is  arranged  in  front  of  and  partly  within  the 
guide  B,  and  delivers  the  ruffle  strip  between  the  two  edges  of  the 
double  band.  The  two  guides  are  rigidly  attached  together.  One 
cannot  be  there  to  make  the  double  band,  without  the  other  being 
present.  The  ruffled  strip,  between  the  upper  and  lower  parts  of  the 
double  band,  is  sewed  to  them,  as  the  needle  passes  first  through  the 
upper  part  of  the  double  band,  then  through  the  ruffled  strip,  and 
then  through  the  lower  part  of  the  double  band.  It  is  the  under  part 
of  this  double  band  which  is  protected  from  the  knife  by  the  exten- 
sion of  the  lower  part,  i,  of  the  tubular  guide,  E.  beyond  the  upper 
part  of  that  guide,  because  such  under  part  of  the  double  band  passes 
under  the  extended  portion  of  i.  There  can  be  no  double  band  with- 
out the  guide  B,  and  the  guide  E  is  rigidly  attached  to  the  guide 
B,  and  so  the  extended  part  of  the  lower  part,  i,  of  the  guide  E  must 
be  the  extended  part  of  the  lower  part  of  such  a  tubular  guide  as  B 
is.  There  is  no  warrant,  therefore,  in  the  specification  of  the  original 
patent,  for  extending  the  invention  to  cover  the  stitching  of  the  ruf- 
fled strip  on  to  a  plain  strip  which  is  no  part  of  a,  double  band.  The 
words  "substantially  as  and  for  the  purpose  herein  specified,"  in  the 
original  claim  2,  refer  to  the  purpose  of  protecting  the  lower  part  of 
a  double  band  made  by  the  guide  B,  by  extending  the  lower  part  of 
the  tubular  guide  E,  which  is  rigidly  attached  to  the  guide  B. 

In  view  of  the  descriptive  part  of  the  original  specification,  claims 
8  and  9  of  the  reissue  could  not  have  been  sustained  on  that  specifi- 
cation. There  was  no  obscurity  or  ambiguity  in  the  original  claim 
2.  It  was  warranted  by  the  description.  That  description  author- 
ized no  claim  as  to  the  extension  of  a  portion  of  i,  different  from  what 
was  claimed,  as  here  interpreted,  and  the  only  admissible  amendment 
of  the  claim,  by  the  description  as  it  stands,  would  have  been  one  to 
interpret  it  in  the  same  sense. 

These  considerations  bring  the  case,  as  to  the  Robjohn  reissue, 
within  the  decisions  of  the  supreme  court  on  the  subject  of  reissues. 
Gill  v.  Welle,  22  Wall.  1 ;  Wood  Paper  Patent,  23  Wall.  568 ;  Powder 
Co.  v.  Powder  Works,  98  U.  S.  126;  Ball  v.  Langles,  102  U.  8.  128; 
Miller  v.  Brass  Co.  104  U.  S.  350;  James  v.  Campbell,  Id.  356; 
Heald  y.  Rice,  Id.  737;  Johnson  v.  Railroad  Co.  105  U.  8.  539; 
Bantz  v.  Frantz,  Id.  160;  Wing  v.  Anthony,  106  U.  S.  142;  8.  C. 
1  Sup.  Ct.  Rep.  93;  Hoflieins  v.  Russell,  107  U.  8.  132;  8.  C.  1 
Sup.  Ct.  Rep.  570;  Gage  v.  Herring,  107  U.  S.  640;  8.  C.  2  Sup. 
Ct.  Rep.  819;  Clements  v.  Odorless  Excavating  Apparatus  Co.  109 
U.  S.  641;  8.  C.  3  Sup.  Ct.  Rep.  525;  McMurray  v.  Mallory,  111 
U.  S.  97;  8.  C.  4  Sup.  Ct.  Rep.  375;  Turner  dt  Seymour  Manufg 
Co.  v.  Dover  Stamping  Co.  Ill  U.  S.  3i9;  8.  C.  4  Sup.  Ct.  Rep.  401. 

The  bill  must  be  dismissed,  as  to  both  reissues,  because  of  their  in- 
validity as  respects  claims  1,  7,  8,  and  10  of  the  Pipo  reissue,  and 
claims  8  and  9  of  the  Robjohn  reissue. 

The  application  to  introduce  further  evidence  is  granted  as  respects 
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the  two  affidavits  of  the  plaintiff,  and  the  files  and  contents  in  the 
matter  of  the  reissues,  but  is  denied  in  the  other  particulars. 

No  reason  is  seen  why  the  defendant  should  not  recover  the  oosts 
of  the  cause. 

The  same  rulings  are  made  as  to  the  case  against  Thornton  and 
others. 

In  the  case  against  Blake  and  others,  the  application-  to  introduce 
further  evidence  is  granted  in  the  respects  above  indicated,  and  de- 
nied in  the  other  particulars,  and  the  suit  as  to  them  will  proceed  in 
course. 


Patents  fob  Inventions. 

Wooater  v.  Sandy,  ante,  51,  followed.   Bill  dismissed. 

In  Equity. 

Blatchpord,  Justice.  The  decision  herewith  made,  in  Wooster  v. 
Handy,  ante,  51,  requires  that  the  bill  in  this  case  should  be  dismissed 
as  to  both  of  the  reissued  patents  sued  on,  because  of  their  invalidity 
as  respects  claims  1,  7, 8,  and  10  of  the  Pipo  reissue,  and  claims  8  and 
9  of  the  Bobjohn  reissue;  the  dismissal  to  be  with  costs. 

The  same  decision  is  made  in  the  suits  against  the  following  de- 
fendants :  The  Singer  Manufacturing  Company,  a  New  York  corpo- 
ration ;  the  Wilcox  &  Gibbs  Sewing-machine  Company ;  the  Domes- 
tic Sewing-machine  Company,  impleaded,  etc. ;  Allen  Schenck,  im- 
pleaded, etc.;  the  Singer  Manufacturing  Company,  a  New  Jersey 
corporation ;  and  Charles  B.  Barker. 


Hood  and  others  v.  Boston  Car-Sprino  Co.  and  othera- 


Patent— Earlier  Publication—  Defin rrKNEsa. 

A  patent  is  not  invalidated  by  statements  in  an  earlier  publication,  unless 
these  statements  are  full  and  definite  enough  to  inform  those  skilled  in  the  art 
how  to  put  into  practice  the  invention  now  patented. 

In  Equity. 

Dickerson  d  Diekerson,  for  complainants. 
Eugene  N.  Eliot,  for  defendants. 
Before  Gray  and  Nelson,  J  J. 


Wooster  v.  Howe  Machine  (Jo. 


Oireuit  Court,  S.  D.  Nm  York.   July  22, 1884.; 


(Circuit  Court,  D.  Massachutetto.    July  25,  1884., 
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Gray,  Justice.  This  is  a  bill  in  equity  for  the  infringement  of  a 
patent  granted  to  Isaac  Adams,  Jr.,  on  May  6,  1879,  for  an  improve- 
ment in  coating  metallic  articles  with  vulcanizable  rubber.  The  spec- 
ification begins  as  follows : 

"Great  difficulty  has  been  experienced  in  making  rubber  adhere  securely  to 
metals;  but  by  my  improvement  a  firm  adhesion  maybe  obtained.  The  In- 
vention consists  In  interposing  between  the  metallic  article  and  the  rubber  a 
film  of  any  metal  which,  at  the  temperature  of  vulcanization,  has  a  consider- 
able tendency  to  unite  with  the  sulphur  always  contained  in  the  rubber  com- 
pounds. Of  metals  possessing  such  tendency,  the  films  of  which  may  be  inter- 
posed, the  most  suitable  are  copper  and  silver,  and  of  these  copper  is  the  easiest 
as  well  as  the  cheapest  to  apply.  Lead  and  zinc  may  likewise  be  used ;  but 
there  is  a  greater  difficulty  in  obtaining  a  suitable  deposit  of  these  metals  for 
the  interposing  film.  The  metallic  article  is  first  covered  with  the  film  se- 
lected, and  the  rubber  compound  is  then  applied  in  the  usual  way  and  vul- 
canized." 

The  specification  throughout  insists  upon  the  necessity  of  making 
the  interposed  film  very  thin.  It  states  that  the  film  must  not  be  of 
the  same  metal  as  the  article  on  which  it  is  deposited;  that  it  may 
be  produced  either  by  dipping  or  by  electro-plating ;  that  in  covering 
iron,  steel,  or  tin  articles  with  copper,  the  method  of  dipping  is  prefer- 
able, and  the  article  must  be  immersed  in  a  weak  solution  of  sulphate 
of  copper  just  long  enough  to  produce  a  bright  copper-colored  deposit; 
and  that  when  the  method  of  electro-plating  is  adopted,  great  care 
should  be  taken  that  too  thick  a  film  be  not  deposited,  and  a  film  such 
as  is  known  as  "coloring"  or  "striking"  is  sufficient. 

The  principal  claim  is  for  "the  process  of  covering  metallic  articles 
with  rubber,  by  first  coating  the  said  metallic  articles  with  a  thin  film 
of  copper  or  other  metal  which  readily  unites  with  sulphur,  and  then 
applying  the  rubber  and  submitting  it  to  vulcanization,  substantially 
as  described." 

According  to  the  evidence,  the  peculiar  value  of  this  invention  con- 
sists in  the  very  thin  film  of  copper,  or  other  suitable  metal,  which, 
in  the  process  of  vulcanizing,  is  acted  on  by  the  sulphur  contained  in 
the  rubber,  so  as  to  unite  or  combine  with  the  sulphur  and  be  absorbed 
into  the  rubber,  and  to  hold  together  the  rubber  and  the  metal  which 
has  been  coated  with  the  film,  and  make  the  rubber  stick  so  fast  to 
that  metal  that  it  cannot  be  forced  off  without  tearing  the  rubber 
itself.  If  the  film  of  copper  is  too  thick,  the  whole  of  it  is  not  ab- 
sorbed into  the  rubber,  and  so  much  of  it,  modified  by  the  action  of 
the  sulphur,  as  is  not  absorbed,  has  so  little  coherence  that  the  rob- 
ber may  be  readily  detached.  The  difference  is  analogous  to  that 
which  appears  in  the  case  of  a  glue,  in  itself  friable  and  of  little  tenac- 
ity, a  very  thin  film  of  which  will  hold  twb  articles  together,  but  a 
thicker  layer  of  which  may  be  easily  broken  apart.  The  value  of  the 
invention  is  well  exemplified  in  the  construction  of  wringer  rolls,  for 
which  it  has  been  much  used  by  both  parties. 

The  defendants  admit  that  if  the  Adams  patent  is  valid  they  have 
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infringed  it.  They  contend  that  Adams  was  not  the  first  inventor, 
bat  was  anticipated  by  Louis  Sterne,  three  patents  to  whom  were  in- 
troduced in  evidence.  Sterne's  first  patent  is  one  granted  in  Eng- 
land, in  1866,  for  "improvements  in  buffers,  draw-springs,  and  bear- 
ing springs,"  the  specification  of  which  describes  the  invention  as 
consisting  in  introducing,  between  disks  of  hard  Ipdia  rubber  or  ebon- 
ite, alternate  rings  of  soft  India  rubber,  and  uniting  the  rings  to  the 
disks  during  the  process  of  vulcanization  or  otherwise;  and  states 
that  "instead  of  the  disks  being  made  of  hard  India  rubber  or  ebon- 
ite they  may  be  made  of  brass,  iron  coated  with  brass,  by  means  of 
the  galvanic  process  or  by  other  means,  or  they  may  be  made  of  any 
other  suitable  metal  or  hard  material."  Of  the  two  other  patents  of 
Sterne,  the  one  for  pneumatic  springs  made  of  alternate  metal  plates 
and  robber  rings,  forming  an  air  chamber,  was  patented  in  the 
United  States  on  February  23, 1869;  the  other,  for  driving-belts  made 
of  parallel  strips  of  metal  and  of  rubber,  was  patented  in  England  on 
June  2,  1868,  and  in  the  United  States  on  August  3,  1869.  Accord- 
ing to  the  description  in  either  specification  the  rubber  is  chemically 
united  with  the  metal  during  the  process  of  vulcanization,  and  .the 
metal  plates  or  strips  are  first  ground  or  scoured  until  their  surfaces 
are  perfectly  free  from  scale  or  oxidized  matter,  alnd  then  "placed  in  a 
bath  prepared  to  deposit  the  necessary  precipitation  of  copper  and  zinc 
by  the  electro  •metallurgical  process."  Each  of  Sterne's  three  pat- 
ents speaks  only  of  brass,  a  compound  of  copper  and  zinc,  as  the 
metal  to  be  deposited;  and  the  complainants  contend  that  even  a 
very  thin  film  of  brass  would,  by  reason  of  securing  a  less  perfect 
adherence,  differ  from  the  invention  of  Adams,  in  which  the  film  is 
of  a  single  metal.  But  it  is  unnecessary  to  consider  that  point,  be- 
cause it  is  quite  clear  that  neither  of  the  Sterne  patents  contemplates 
or  points  out  the  necessity  of  making  the  film  very  thin,  or  gives  any 
directions  by  which  a  person  of  competent  skill  would  be  led  to  make 
the  film  so  thin  as  to  produce  the  result  described  in  and  obtained  by 
the  patent  of  Adams.  A  patent  is  not  invalidated  by  statements  in 
an  earlier  publication,  unless  those  statements  are  full  and  definite 
enough  to  inform  those  skilled  in  the  art  how  to  put  in  practice  the 
invention  now  patented.  Betts  v.  Menzies,  10  H.  L.  Cas.  117 ;  Neil- 
ton  v.  BetU,  L.  EJH.L.1;  Seymour  v.  Osborne,  11  Wall.  516, 
655;  Cawood  Patent,  94  U.  S.  695,  703,  704;  United  Nickel  Co.  v. 
Ant  he;  Holmes,  155 ;  Same  v.  Manchester  Brass  Go.  16  Blatchf .  68. 
Decree  for  the  complainants. 
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Fosteb  v.  Goldsohmidt  and  others. 


Circuit  Court,  8.  D.  New  York.   July,  17, 1884.) 


x.  Patent — License — Breach  of  Condition— Complainant  at  Fault— Equity. 
In  an  action  growing  out  of  the  alleged  failure  of  the  defendant  to  act  up  to 
the  terms  of  a  license,  granted  him  by  the  complainant,  to  sell  a  protected  arti- 
cle, if  the  complainant  refuses  to  fulfill  any  of  his  obligations  in  matters  of 
substance,  under  the  license,  a  court  of  equity  will  not  interfere  to  assist  him 
in  compelling  the  defendant  to  observe  the  obligations  upon  his  part. 

2  Same— Condition  to  Prosecute  Infringers — How  it  is  Executed. 

One  of  the  conditions  of  a  license  being  that  the  complainant  should  prose- 
cute all  unlicensed  persons  who  should  sell  imitations  of  the  article  licensed, 
if  the  action  of  the  complainant  was  such  that  it  resulted,  practically,  in  stop- 
ping infringements,  he  fulfilled  the  spirit  and  meaning  of  his  obligation  to  the 
defendant  to  use  reasonable  diligence  in  prosecuting  unlicensed  sellers. 

3.  Same— Old  and  New  License— Election— Estoppel. 

A  condition  in  a  license  being  that  if  any  license  should  be  thereafter  granted 
under  the  patent,  the  terms  and  conditions  of  which  should  be  more  liberal  to 
the  licensee  than  those  "  herein  contained,"  the  defendants  were  to  be  entitled 
to  receive  the  benefits  of  the  additional  advantages ;  if,  upon  such  a  case  aris- 
ing, the  complainant  gave, the  defendants  the  option  of  deciding  whether  they 
should  have  a  new  license  or  keep  the  old  one,  and  the  defendants  elected  to 
Tef use  the  new  license,  they  cannot  be  heard  afterwards  to  allege  that  its  terms 
were  more  advantageous*  to  them.  They  cannot,  instead  of  accepting  the  new 
license,  cum  onere,  insist  on  determining  what  part  they  will  accept  and  what 
part  reject. 

4.  Same— Promise  in  the  Alternative. 

A  promise  in  the  alternative  puts  the  alternative  in  the  election  of  the  prom- 
isor, unless  there  is  something  to  take  it  out  of  the  general  rule. 

5.  Same — Ambiguous  Document— Rule  of  Construction. 

When  both  parties  have  acted  upon  a  certain  construction  of  an  ambiguous 
document,  that  construction,  if  in  itself  admissible,  will  be  adopted  by  the 
court 

In  Equity. 

Livingstone  Qifford,  for  complainant. 
Marsh,  Wilson  <&  Wallis,  for  defendants. 

Wallace,  J.  This  case  has  been  heard  upon  the  pleadings,  which 
set  out  copiously  matters  of  evidence  in  support  of  the  allegations. 
The  bill  of  complaint  is  filed  to  restrain  the  defendants  from  selling 
gloves  bearing  lacing  studs  and  lacings,  which  have  not  been  applied 
to  the  gloves  by  the  complainant,  in  violation  of  an  agreement  made 
between  defendants  and  the  complainant,  June  6,  1876,  whereby  the 
complainant  licensed  the  defendants  to  use  certain  patented  hooks 
and  lacings  for  gloves  when  applied  to  the  gloves  by  complainant. 

The  conditions  of  the  license  agreement,  so  far  as  they  are  material 
to  the  present  suit,  are  as  follows :  The  complainant,  in  cousidera- 
tion  of  the  payment  of  certain  royalties  by  defendants,  allows  the  de- 
fendants to  sell  gloves  containing  the  patented  invention,  provided 
the  gloves  have  had  their  lacing  studs  or  hooks  and  lacings  applied 
by  the  complainant.  Article  3  of  the  agreement  provides  that  when- 
ever defendants  desire  to  have  gloves  finished  by  the  application  of 
lacing  studs  or  hooks  and  lacings,  at  least  60  days  before  the  work  of 
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finishing  is  to  be  commenoed,  they  are  to  notify  the  oomplainant, 
stating  when  they  will  commence  to  furnish  the  gloves  to  be  finished, 
and  the  number  they  will  furnish  each  week.  Article  4  provides  that 
after  the  beginning  of  the  time  mentioned  in  the  notice  the  defend- 
ants are  to  furnish  the  gloves  to  be  finished  to  the  complainant  ac- 
cording to  the  terms  of  the  notice;  "which  gloves  shall  be  ready  to  be 
finished  by  the  application  of  lacing  studs  or  hooks  and  lacings." 
Article  5  provides  that  all  gloves  thus  famished  to  complainant  he 
shall  cause  to  be  finished  by  the  application  of  lacing  studs  or  hooks 
and  lacings,  using  the  same  material  and  care  as  he  may  use  in  fin- 
ishing his  own  best  quality  of  gloves,  and  shall  return  said  gloves  to 
the  defendants  within  two  weeks  after  he  receives  them.  Article  12 
provides  that  the  complainant  shall  use  reasonable  diligence  in  pros- 
ecuting or  causing  the  prosecution  of  unlicensed  persons  who  shall 
sell  imitations  of  the  gloves  hereby  licensed.  Article  17  provides  that 
if  any  license  shall  be  thereafter  granted  under  said  patent,  the  terms 
and  conditions  of  which  are  more  liberal  towards  the  licensee  than 
those  herein  contained,  the  defendants  are  to  be  entitled  to  receive 
the  benefits  of  the  additional  advantages. 

The  defendants  admit  that  since  August  7,  1883,  they  have  been 
•  selling  gloves  with  the  lacing  studs  and  lacings  whioh  have  not  been 
applied  by  complainant,  but  they  insist  upon  their  right  to  do  so,  upon 
the  theory  that  the  complainant  has  violated  some  of  the  conditions 
on  his  part  contained  in  the  agreement.  Concededly,  if  the  com- 
plainant has  refused  to  fulfill  any  of  his  obligations  in  matters  of  sub- 
stance under  the  license,  a  court  of  equity  will  not  interfere  to  assist 
him  in  compelling  the  defendants  to  observe  the  obligations  upon 
their  part.  They  allege  that  he  has  not  used  reasonable  diligence  in 
the  prosecution  of  infringers  under  article  12  of  the  agreement,  "in 
that  prior  to  November,  1881,  many  persons  were  systematically  sell- 
ing large  quantities  of  said  laced  gloves  without  any  license  in  the 
city  of  New  York;"  that  prior  to  that  time  they  had  notified  him  that 
numerous  houses  in  the  city  of  New  York  were  then  selling, — among 
them,  A.  T.  Stewart  &  Co.,  Haines  Bros.,  Wilmerding  &  Co.,  Eggle- 
brect  &  Bernhart,  and  others, — and  requested  him  to  take  steps  to 
prevent  such  sales;  and  that  he  neglected  and  refused  to  prosecute 
such  parties,  or  any  of  them. 

The  bill  of  complaint  alleges  the  commencement  of  seven  suits 
against  parties  selling  such  gloves  in  the  city  of  New  York  between 
October,  1881,  and  May,  1882,  and  sets  out  the  proceedings  and  their 
result  sufficiently  to  show  that  the  complainant  exercised  reasonable 
diligence  and  good  faith.  The  answer  admits  that  five  of  these  suits 
were  commenced,  and  that  injunctions  were  obtained  in  four  of  them. 
Without  attempting  to  particularize  the  allegations  of  the  bill  and 
answer  in  reference  to  this  branch  of  the  controversy,  it  will  suffice 
to  state  that  although  it  must  be  conceded  that  the  complainant  failed 
to  prosecute  several  infringers  whose  conduct  was  complained  of  by 
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the  defendants,  it  nowhere  appears  that  any  of  the  parties  continued 
to  infringe  after  the  complainant  had  brought  suits  against  other  in- 
fringers in  the  same  city.  There  is  a  general  averment  in  the  an- 
swer that  during  the  whole  time  of  the  continuance  of  the  license 
complainant  refused  to  prosecute  sellers  whose  sales  were  injuring 
the  defendants ;  but  this  allegation  refers,  to  sales  made  by  licensed 
parties,  and  by  the  terms  of  the  agreement  complainant  only  under- 
took to  prosecute  infringers.  If  the  aotion  of  the  complainant  was 
such  that  it  resulted  practically  in  stopping  infringement,  he  fulfilled 
the  spirit  and  the  meaning  of  his  obligation  to  the  defendant  to  use 
reasonable  diligence  in  prosecuting  unlicensed  sellers. 

There  are  two  controlling  facts  bearing  upon  this  question  which 
stand  admitted :  First,  that  all  the  infringements  of  which  defend- 
ants complained,  and  now  complain,  took  place  prior  to  November, 
1881;  and,  second,  that  after  the  suits  were  brought  by  complainant 
the  defendants  continued  to  recognize  the  agreement  as  binding  until 
June,  1883,  when  they  placed  their  right  to  repudiate  it  upon  another 
ground. 

The  reasonable  deduction  from  all  the  facts,  as  they  appear  upon 
the  pleadings,  is  that  the  complainant  used  reasonable  efforts  to  stop 
infringements ;  that  within  a  few  months  these  efforts  were  success-  . 
ful ;  and  that  his  conduct  was  acceptable  to  the  defendants  until  other 
causes  of  disagreement  arose. 

The  defendants  contend  that  the  complainant  has  refused  to  allow 
them  the  benefit  of  additional  advantages  granted  to  other  licensees 
subsequent  to  the  license  to  defendant.  It  was  upon  this  ground 
that  they  insisted  the  complainant  should  finish  their  gloves  with  the 
new  appliances  invented  by  him  subsequent  to  the  date  of  their 
license,  and  upon  his  refusal  to  do  so  that  they  undertook  to  finish 
their  gloves  themselves,  and  to  use  the  new  appliances  therefor. 

The  pleadings  show  that  after  the  license  to  the  defendants  was 
granted,  the  complainant  devised  and  patented  improvements  upon 
the  old  appliances;  that  in  May,  1883,  he  transferred  to  Foster,  Paul 
&  Go.  his  business  and  his  patents,  reserving,  however,  such  an  in- 
terest therein  as  would  enable  him  to  carry  out  his  agreements  with 
his  existing  licensees;  that  thereupon  he  notified  the  defendants  that 
they  could  elect  to  havo  their  gloves  finished  by  him  under  the  exist- 
ing agreement  as  theretofore,  or  they  might  surrender  their  license 
and  receive  from  Foster,  Paul  &  Co.  a  new  license,  under  which  that 
firm  would  finish  the  gloves  with  the  new  appliances ;  that  accompany- 
ing said  notice  the  complainant  sent  defendants  the  form  of  the  new 
license  to  be  issued  by  Foster,  Paul  &  Co. ;  that  this  license  provided 
that  the  licensee  should  be  entitled  to  have  the  new  appliances  used 
in  finishing  their  gloves,  and  also  oontained  conditions  in  some  re- 
spects more  favorable,  and  in  others  less  favorable,  to  licensees  than 
those  of  the  old  license.  The  defendants  refused  to  accept  the  ne* 
license,  insisted  that  complainant  should  finish  their  gloves  with  the 
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new  appliances,  and  notified  him  that  if  he  refused  to  do  so  they  should 
supply  themselves  with  the  new  fastenings  and  finish  their  own  gloves 
therewith;  and  thereupon,  complainant  having  refused  to  comply 
with  their  demands,  they  adopted  the  course  they  had  indicated  they 
should  adopt.  The  position  of  the  defendants,  therefore,  is  this :  they 
insist  that  they  are  entitled  to  be  furnished  with  the  new  appliances 
by  the  complainant  on  the  same  terms  of  the  old  license ;  and,  while 
they  demand  the  benefit  of  the  more  favorable  terms  of  the  new 
license,  they  refuse  to  accept  those  whioh  are  more  onerous.  The 
error  of  this  theory  originates  in  a  radical  misconoeption  of  the  mean- 
ing of  the  agreement.  They  are  entitled  to  the  additional  advantages 
offered  by  a  new  license  only  when  the  terms  and  conditions  of  the 
new  license  are  more  liberal  for  the  licensee  than  those  of  the  old 
license.  The  obvious  purpose  of  the  condition  was  to  put  the  defend; 
ants  on  an  equality  with  any  future  licensees.  If  taken  in  all  its  parts,  / 
the  new  license  is  not  more  favorable  to  the  licensee  than  the  old ;  the 
occasion  does  not  arise  upon  whioh  the  condition  becomes  operative. 

It  cannot  be  determined  as  a  matter  of  law  or  as  a  question  of  fact 
that  the  new  licenses  offered  by  the  complainant  in  the  name  of  Fos- 
ter, Paul  &  Go.  were  more  liberal  in  their  terms  towards  licensees  than 
were  the  old  ones.  The  defendants  evidently  considered  that  they 
were  not,  because  they  refused  to  accept  the  new  license.  The  com- 
plainant gave  the  defendants  the  option  of  deciding  whether  tbey 
preferred  the  new  license  to  the  old  one ;  and  after  the  defendants 
elected  to  refuse  the  new  one  they  cannot  be  heard  to  allege  that  its 
terms  were  more  advantageous  to  them.  Instead  of  accepting  its 
benefits  cum  onere,  they  insisted  on  determining  for  themselves  what 
parts  they  would  accept  and  what  they  would  reject.  I'  this  were 
permissible,  instead  of  being  placed  upon  an  equality  with  the  new 
licensees,  they  would  enjoy  superior  privileges  to  them.  Such  a  re- 
sult was  never  contemplated  by  the  agreement,  and  is  opposed  to  any 
legitimate  interpretation  of  its  terms. 

The  defendants  also  contend  that  by  the  terms  of  their  license 
agreement  with  complainant  they  were  entitled  to  have  their  gloves 
finished  with  lacing  studs  or  lacing  hooks,  at  their  option,  and  that 
»  the  complainant  has  refused  to  finish  their  gloves  with  studs.  The 
fallacy  of  their  position  consists  in  construing  an  option  belonging  to 
the  complainant  as  one  belonging  to  them.  Article  5  of  the  agreement 
is  the  oovenant  on  the  part  of  the  complainant  in  reference  to  finish- 
ing the  gloves  for  the  defendants,  and  obligates  him  to  "cause  them 
to  be  finished  by  the  application  of  lacing  studs  or  hooks  and  lacings." 
If  there  were  nothing  else  than  the  language  of  this  condition  to  re- 
sort to  for  construction,  it  would  seem  clear  that  the  promise  of  the 
complainant  would  be  performed  by  applying  either  lacing  studs  or 
hooks.  The  promise  is  in  the  alternative  and  the  election  with  the 
promisor.  The  ancient  case  cited  in  McNitt  v.  Clark,  7  Johns.  465, 
where  the  obligor  promised  to  pay  £20  or  20  bales  of  wool,  estab- 
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lished  the  rule.  As  stated  by  Bbdfield,  C.  J.,  in  Mayer  v.  Dteinell, 
29  Vt.  298,  "a  promise  in  the  alternative  pats  the  alternative  in 
the  election  of  the  promisor,  unless  there  is  something  to  take  it  out 
of  the  general  rule."  There  are  other  provisions  of  the  agreement 
which  enforce  this  interpretation  of  the  condition,  and  indicate  that 
the  complainant  was  to  determine  whether  lacing  studs  or  hooks 
should  be  applied.  Suoh  are  the  provisions  which  require  defendants 
to  give  notice  in  advance  to  the  complainant  of  various  details  relat- 
ing to  the  finishing  of  the  gloves,  but  are  silent  as  to  the  kind  of 
fastenings  to  be  applied.  But  perhaps  the  most  satisfactory  reason 
for  construing  the  condition  as  indicated  is  the  construction  the  par- 
ties have  placed  upon  it  themselves  by  their  oonduct  until  this  con- 
troversy arose.  When  both  parties  have  acted  upon  a  certain  con- 
struction of  an  ambiguous  document,  that  construction,  if  in  itself 
admissible,  will  be  adopted  by  the  court.    Pollock,  Oont.  392. 

These  considerations  dispose  of  all  the  important  questions  in  the 
case.  There  is  no  reason  to  suppose  that  the  defendants  have  desired 
to  disregard  the  complainant's  rights,  but  they  have  acted  on  a  false 
construction  of  the  agreement. 

A  decree  for  an  injunction  and  an  accounting  is  ordered  for  com-, 
plainant. 


American  Diamond  Drill  Co.  v.  Sullivan  Machine  Co. 


Patent  Law — Lksohot  Patent  Ston  e  -  Drills — Ann  ui^ab  Stock — Convex  Bor- 
ing Bar. 

The  intent  of  the  patentee  having  been  to  apply  for  and  obtain  a  patent  for 
an  annular  stock,  and  not  for  a  tool  that  did  not  leave  a  core,  and  the  specifica- 
tion and  the  claim  having  been  framed  so  as  to  describe  the  annular  tool  and 
no  other,  there  was  in  the  original  patent,  according  to  modern  decisions,  no 
error  which  had  arisen  through  inadvertence,  accident,  or  mistake,  nor  was 
there  any  defectiveness  or  insufficiency  in  the  specification. 

In  Equity. 

Edmund  Wetmore,  for  plaintiff. 

E.  T.  Rice  and  Alvan  P.  Hyde,  for  defendant. 

Shipman,  J.  In  1875  this  court  passed  an  interlocutory  decree  en- 
joining the  defendant  against  the  further  infringement  of  the  second 
claim  of  reissued  letters  patent  No.  3,690,  to  Asahel  J.  Severance,  as 
assignee  of  Rudolph  Leschot,  dated  October  26, 1869,  for  an  improved 
rock-drill.  The  original  patent  was  issued  to  Leschot,  and  was  dated 
July  14,  1863.  The  interlocutory  decree  was  subsequently  modified 
so  as  to  enjoin  against  the  infringement  of  the  third  claim  of  the  re- 
issue. An  accounting  has  been  had  before  a  master,  whose  report 
now  comes  for  confirmation,  and  the  case  is  ready  for  a  final  decree. 


KXrouit  Covrt,  S.  D.  New  York.   July  21,  1884.' 
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Exceptions  have  been  taken  on  both  sides  to  the  report,  but  all  the 
exceptions  are  overrated,  and  the  report  is  confirmed  as  containing  a 
correct  finding  upon  the  questions  which  were  referred  to  the  master. 

The  important  question  is,  whether,  under  the  recent  decisions  of 
the  supreme  court,  the  second  and  third  claims  of  the  reissue  are 
valid,  and  whether  the  final  decree  should  not  be  for  a  dismissal  of 
the  bill.    Perkins  v.  Fourniquet,  16  How.  82. 

The  invention,  the  second  and  existing  reissue,  and  the  infringing 
device  were  described  in  the  opinion  in  the  case  of  American  Dia- 
mond Rock  Soring  Co.  v.  Sullivan  Machine  Co.  14  Blatchf.  C.  C.  119. 
The  descriptive  part  of  the  original  patent  was  substantially  the 
same  as  the  corresponding  portion  of  the  present  reissue.  The  single 
claim  of  the  original  was  as  follows : 

"The  tool  for  boring  or  cutting  rock,  or  other  nard  substances,  composed  of 
an  annular  or  tubular  stock  or  crown,  armed  with  a  series  of  diamonds,  and 
operating  substantially  as  herein  specified." 

The  defendant's  device  had,  instead  of  an  annular  boring  head,  a 
convex  boring  head  armed  with  diamonds,  and  with  two  holes  on  its 
surface  for  the  passage  of  water.  By  this  device  the  entire  portion 
of  rock  which  is  acted  upon  by  the  tool  is  abraded. 

The  second  and  third  claims  of  the  present  reissue  are  as  follows : 

"(2)  The  row  of  cutting  edges,  a1,  when  attached  to  a  revolving  boring 
head,  so  as  to  project  beyond  the  circumference  thereof,  for  the  purposes 
specified. 

"(3)  In  combination  with  a  revolving  and  progressing  boring  head,  having 
cutting  points  projecting  beyond  the  periphery  thereof,  a  hollow  central  drill- 
rod,  through  which  the  water  is  forced  or  passed. " 

The  plaintiff  insists  that  Leschot's  aotual  invention  was  a  revolving 
and  progressing  boring  head  armed  with  cutting  points  projecting  be- 
yond its  periphery,  so  that  they  will  cut  a  hole  of  larger  diameter  than 
that  of  the  boring  head  and  drill,  and  give  a  clearance,  and  a  hollow 
drill-rod  adapted  by  reason  of  its  tubular  form  to  permit  the  injec- 
tion of  water  through  the  orifice  in  the  boring  head  to  wash  away 
the  detritus;  and  further,  that  Leschot  described  in  the  original  pat- 
ent the  manner  in  which  the  diamonds  were  placed,  so  that  a  larger 
diameter  was  given  to  the  hole  than  that  of  the  boring  head.  Both 
these  positions  are  true.  The  plaintiff  then  says  that  the  original 
flaim  did  not  limit  the  patent  to  an  annular  boring  head,  but  ex- 
pressly included  a  tubular  one,  so  that  a  convex  head  was  included 
in  the  patent  as  originally  granted,  and  therefore  that  the  new  claims 
of  the  reissue  are  not  an  expansion  of  the  original.  The  plaintiff 
understands  the  words  "annular  or  tubular"  to  mean  that  "the  head 
may  be  annular,  so  as  to  have  a  core,  or  tubular,  so  as  to  permit  the 
passage  of  water;  and  that  in  any  case  the  head  must  be  tubular,  in 
the  sense  of  a  passage  through  it  for  the  flow  of  water." 

If  the  claim  of  the  original  patent  did  limit  the  invention  as  pat- 
anted  to  an  annular  crown  which  would  necessarily  bore  an  annular 
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hole,  having  a  central  core,  the  plaintiff  admits  that  the  second  and 
third  claims  of  the  reissue  are  an  enlargement  of  the  original  patent, 
and,  being  contained  in  a  reissue  which  was  granted  six  years  after 
the  date  of  the  original  patent,  are  void. 

The  sole  idea  of  Leschot  when  he  obtained  his  original  patent  was 
that  he  had  a  tool  which  bored  an  annular  groove,  leaving  a  central 
core  or  kernel.  He  did  not  see  that  his  invention  was  broader  than 
his  statement  of  it,  and  could  be  made  very  useful  for  channeling  or 
cutting  from  the  quarry  blocks  of  marble  or  rock  by  making  a  series 
of  holes  which  did  not  leave  a  core.  But  he  presented  his  invention 
to  the  patent-office  as  one  which  had  the  single  office,  so  far  as  its 
cutting  character  was  concerned,  of  boring  annular  holes  or  grooves, 
and  which  was  so  constructed  as  to  leave  a  central  core  within  the 
hole  or  groove.  He  said,  indeed,  that  the  operation  of  his  tool  would 
be  assisted  by  the  injection  of  a  stream  of  water  through  the  tubular 
bar,  for  the  purpose  of  washing  out  the  detritus,  but  this  sentence  or 
paragraph  makes  it  plain  that  he  considered  that  the  chief  function 
of  the  tubular  orown  was  to  make  an  annular  hole  which  should  have 
a  core.  The  stock  must  be  annular,  and,  being  annular,  it  could  admit 
a  stream  of  water  through  the  hollow  bar.  The  claim  of  the  original 
patent  was  not  intended  to  enlarge  the  descriptive  part  of  the  speci- 
fication, but  to  describe  compactly  and  tersely  the  very  invention 
which  he  had  previously  described  more  at  length,  and  the  words  "an- 
nular or  tubular"  in  the  claim  are  synonymous,  and  were  intended  to 
convey  the  same  idea  which  the  patentee  had  expressed  in  the  de- 
scriptive part  of  the  specification.  Therefore,  if  the  patent  was  to 
include  a  convex  boring  bar,  and  so  include  the  aotual  invention,  it 
must  be  reissued.  Bnt  the  intent  of  the  patentee  having  been  to 
apply  and  obtain  a  patent  for  an  annular  stock,  and  not  for  a  tool 
which  did  not  leave  a  core,  and  the  specification  and  the  claim  hav- 
ing been  framed  so  as  to  clearly,  accurately,  and  precisely  describe 
the  annular  tool  and  no  other,  there  was  in  the  original  patent,  ac- 
cording to  the  modern  decisions,  no  error  which  had  arisen  through 
inadvertence,  accident,  or  mistake,  nor  was  there  any  defectiveness 
or.  insufficiency  in  the  specification. 

The  interlocutory  decree  was  right,  according  to  the  theories  of  the 
law  which  were  generally  accepted  in  1875.  It  is  wrong  as  the  law 
now  stands. 

The  decree  dismissing  the  bill  for  the  reason  herein  set  forth  will 
be  settled,  if  desired,  upon  hearing. 


HART  V.  LEAOH. 
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Hart  and  others  v.  Lea  oh  and  others. 


(District  Court,  D.  Maryland.   July  5,  1884.) 


Shipping — Charter-  Party — Bill  ob-  Lading — Embeezlkmkkt  bt  Master— 
Fbdit  Cahqo — Gold  Coin— Usage  of  Trade. 

A  vessel  was  specially  chartered  for  a  lump  sum  to  make  a  voyage  from  Bal- 
timore to  the  Bahama  islands,  the  charterers  to  furnish  "  ballast  out  and  a  cargo 
of  fruit  back."  A  sum  in  gold  coin  was  given  by  charterers  to  the  master,  for 
which  he  gave  a  bill  of  lading,  "  freight  as  per  charter-party."  On  the  voyage 
out  the  master  left  the  ship,  having  embezzled  the  money.  Held,  that  under 
the  charter-party  the  owners  did  not  contract  for  the  safe  carriage  of  gold  coin, 
and  that  the  bill  of  lading  was  given  without  authority.  Held,  further,  that 
the  alleged  usage  in  the  fruit  trade  with  the  Bahamas  to  send  out  in  the  vessel 
gold  coin  with  which  to  purchase  the  return  cargo  was  not  proved  to  be  such 
<  a  usage  as  would  bind  a  specially  chartered  vessel  as  carrier  of  the  gold,  and 
that  in  this  case  the  master  received  the  gold  as  bailee  of  the  charterers. 

In  Admiralty. . 
-  Barton  dc  Wilmery  for  libelants. 
John  H.  Handy,  for  respondents. 

Morris,  J.  The  libelants  are  importers  of  fruit  in  the  city  of  Bal- 
timore, and  chartered  from  the  respondents  tbe  schooner  B.  A.  Wag- 
ner, of  about  50  tone,  for  a  voyage  to  the  Bahama  islands  and  back. 
The  schooner  had  just  made  several  such  trips  in  the  same  employ- 
ment under  a  charter  between  the  same  parties.  The  present  char- 
ter was  dated  June  14,  1883,  and  by  it  the  respondents  (the  owners) 
chartered  the  vessel  to  the  libelants  for  a  voyage  from  Baltimore  to 
one  or  more  ports  in  the  Bahama  islands,  and  back  to  Baltimore, 
"the  vessel  to  be  tight,  etc.,  and  receive  on  board  the  nierchandise 
hereinafter  mentioned,"  and  the  charterers  engaged  to  provide  and 
furnish  to  the  vessel  "ballast  outward,  and  a  cargo  of  fruit  back  to 
Baltimore,"  and  agreed  to  pay  a  lump  sum  of  $500  for  the  round 
voyage  on  a  proper  delivery  of  oargo  at  Baltimore.  The  agent  of  the 
owners,  (who  was  also  part  owner  of  the  schooner,)  as  well  as  the 
charterers,  lived  in  Baltimore:  When  the  vessel  was  first  chartered, 
on  April  12,  1883,  there  was  some  discussion  between  them  about 
the  appointment  of  a  proper  master  familiar  with  the  fruit  trade  and 
the  ports  to  be  visited,  and  upon  the  recommendation  of  the  charter- 
ers the  owners  appointed  a  certain  McOahan  to  be  master.  He  was 
a  mariner  of  experience  in  this  particular  fruit  trade  with  the  Ba- 
hamas, and  a  man  of  good  reputation,  and  frequently  employed  by 
the  charterers.  He  made  the  earlier  voyages  of  the  season  satisfac- 
torily, but  on  the  voyage  in  question  the  charterers  intrusted  to  him 
in  Baltimore  a  bag  containing  $1,200  in  gold  coin,  to  be  delivered  to 
their  agent  at  the  Island  of  Eluthera,  to  purchase  pine-apples  for  the 
return  cargo,  and  when  the  vessel  had  proceeded  down  the  bay  aa 
far  as  Fortress  Monroe  he  went  ashore,  taking  the  gold,  and  has  not 
been  heard  of  since.  When  the  gold  coin  was  given  to  the  master, 
he  executed  a  bill  of  lading  in  usual  form,  undertaking  to  deliver  the 
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gold  to  "J.  W.  Culmer,  Tarpan  Bay,  Eluthera;  freight  as  per  charter- 
party." 


This  is  a  libel  against  the  owners  of  the  schooner  to  hold  them  for 
the  non-delivery  of  the  gold.  The  respondents  deny  their  liability,  al- 
leging that  the  bill  of  lading  was  given  without  their  knowledge  or 
authority,  and  that  the  only  contract  binding  upon  them  is  the  char- 
ter-party, and  that  by  its  terms  they  did  not  undertake  the  carriage 
of  gold  coin.  The  libelants,  however,  contend  that  the  charter-party 
is  the  usual  one  by  which  vessels  are  hired  for  the  pine-apple  fruit 
trade  between  Baltimore  and  other  ports  of  the  United  States  and 
the  Bahama  islands,  and  that  it  is  well  known  that  it  is  impossible  to 
use  drafts  or  letters  of  oredit  in  those  islands,  and  that  there  is  a  gen- 
eral usage  in  that  trade  by  which,  under  suoh  a  charter,  unless  the 
vessel  takes  oat  merchandise  for  that  purpose,  she  takes  out  gold 
coin  with  which  to  purchase  the  cargo  of  pine-apples  which  she  is  to 
bring  back,  and  that  under  this  usage  the  hire  agreed  to  be  paid  for 
the  vessel  for  the  round  trip  includes  the  transportation  of  gold,  if 
gold  is  sent  out. 

It  must  be  conceded,  I  think,  that,  as  this  was  not  a  general,  but 
a  specially  chartered  vessel,  the  giving  of  the  bill  of  lading  does  not 
alter  the  rights  of  the  parties  to  this  cause.  The  bill  of  lading  is  an 
acknowledgment  of  what  is  otherwise  fully  proved  in  this  case,  viz., 
that  the  gold  was  delivered  to  the  master,  and  was  taken  on  board  by . 
him ;  but,  as  between  owner  and  charterer,  it  does  not  vary  the  con- 
tract created  by  the  charter-party.  If,  therefore,  by  the  terms  of  the 
charter-party  itself,  or  by  its  terms,  as  explained  by  any  proved  and 
admissible  usage,  the  charterers  had  the  right  to  send  out  the  gold  at 
the  risk  of  the  vessel,  then  the  owners  are  liable,  but  not  because  the 
master  gave  the  bill  of  lading  contracting  for  its  safe  carriage.  The 
master  has  authority  to  do  all  things  necessary  for  the  performance 
of  the  charter-party,  but  he  cannot  vary  the  contract  which  the  owner 
has  made.  Oracle  v.  Palmer,  8  Wheat.  639;  Abb.  (12th  Ed.)  89 ;  1 
Pars.  Shipp.  &  Adm.  286.  A  fair  test  of  the  authority  of  the  mas- 
ter to  contraot  for  the  transportation  of  the  gold  under  the  charter- 
party  is  to  consider  whether,  if  the  owners  had  refused  to  give  such  a 
bill  of  lading,  the  libelants  would  have  had  an  action  for  the  breach 
of  the  charter-party.  The  language  of  the  charter-party  is  that  the 
vessel  shall  receive  on  board  the  merchandise  hereinafter  mentioned, 
" ballast  outward,  and  a  cargo  of  fruit  back  to  Baltimore."  It  is  said 
that,  by  the  usage  of  this  trade,  under  such  a  charter,  merchandise 
is  constantly  sent  out  instead  of  ballast.  Such  may  be  the  usage  and 
the  understanding,  for  the  merchandise  furnishes  the  weight  to  stiffen 
the  ship,  and  is,  in  one  sense,  ballast,  at  the  same  time  that  it  is  cargo, 
and  the  stipulation  that  the  charterer  shall  furnish  ballast  is  inserted 
for  the  protection  of  the  owners.  But  how  can  the  language  be  ex- 
tended so  as  to  apply  to  a  bag  of  gold  coin,  whioh  is  neither  merchan- 
dise nor  ballast,  any  more  than  bank-notes  would  be?   It  seems  to 
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me,  therefore,  unless  the  charter  is  controlled  by  usage,  the  sufficient 
answer  of  the  owners  to  such  an  action  would  be  that  they, had  not 
refused  anything  which,  by  the  charter-party,  they  were  required  to  do. 

Let  us  consider,  then,  what  is  proved  in  respect  to  the  alleged 
usage.  .  It  is  shown  to  be  a  fact  well  known  to  all  the  parties  to  this 
charter-party  that  the  cargo  for  which  this  vessel  was  to  go  out  could 
only  be  purchased  with  money  or  merchandise,  and  that  vessels  in 
that  trade  must  take  out  either  one  or  the  other. .  But  when  money 
is  sent  I  do  not  think  it  is  shown  that  there  is  any  settled  course  of 
business.  The  regular  importation  of  pine-apples  from  these  islands 
is  confined  to  the  libelants  and  one  other  firm  in  the  city  of  Balti- 
more. It  is  shown  that  the  vessels  are  uniformly  chartered  at  a 
lump  sum  for  a  round  trip,  but  it  appears  that  sometimes  the  char- 
terer sends  a  supercargo.  Sometimes,  in  addition  to  the  master,  a 
man  of  special  experience  is  sent,  who  acts  as  navigator,  and  is  paid 
by  the  owner,  but  who  also  acts  as  supercargo  for  the  charterer.  In 
these  cases  the  person  who  is  supercargo  is  intrusted  with  the  money. 
As  a  rule,  when  there  has  been  no  navigator  or  supercargo,  and  the 
money  has  been  intrusted  to  the  master,  no  bill  of  lading  has  been 
taken,  but  a  simple  receipt  from  him.  In  the  two  voyages  mad6  by 
this  same  master  in  this  vessel  for  the  same  parties  in  April  and  May, 
just  preceding  the  present  voyage,  no  bill  of  lading  was  taken.  It 
would  seem  that  taking  a  bill  of  lading  was  the  exceptional  and  not 
the  usual  course.  It  appears  that,  for  this  trade,  if  there  is  no  su- 
percargo, there  is  required  a  master,  who,  from  experience,  under- 
stands the  care  of  a  cargo  of  fruit,  and  is  something  of  a  judge  of  it, 
and  is  able  to  see  to  the  charterer's  interest  in  dealing  with  the 
agents  who  are  to  procure  the  cargoes.  He  is  therefore  either  se- 
lected upon  the  recommendation  of  the  charterers,  or  is  a  man  al- 
ready favorably  known  to  them,  and  when  the  vessel  is  about  to  sail, 
if  money  is  sent  it  is  handed  to  him,  together  with  his  letters  of  in- 
structions. The  vessels  hired  for  this  trade  are  not  regularly  en- 
gaged in  it,  but  are  usually  vessels  whose  regular  employment  is  to 
carry  oysters  on  the  Chesapeake  during  the  colder  months,  and  which 
make  an  occasional  voyage  for  fruit  when,  during  the  spring  and 
summer  months,  they  cannot  pursue  their  regular  business. 

It  does  not  appear  to  me  to  be  established  by  the  proof  that  there 
is  a  usage  for  money  to  be  taken  out  by  the  master  at  the  risk  of  the 
ship,  or  that  a  bill  of  lading  is  usually  given  for  it,  or  that  it  has  been 
understood  that  the  vessel  undertook  with  regard  to  it  the  obligations 
of  a  carrier.  The  carriage  of  money  cannot  by  any  construction  of 
the  charter-party  be  found  within  its  terms.  It  is  an  employment 
well  known  to  be  attended  with  exceptional  risks  of  every  sort,  for 
which  carriers  are  usually  specially  compensated.  It  would  seem  in 
the  highest  degree  improbable  that  vessel-owners  would  make  no  dif- 
ference in  the  rate  of  compensation  for  assuming  responsibility  for 
Btone-ballast,  and  the  great  risk  of  the  safe  carriage  and  delivery  of 
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sufficient  gold  to  purchase  a  cargo.  If  such  an  interpretation  of  the 
charter  is  sought  to  be  made  out  by  usage,  there  is  every  reason  that 
the  usage  should  be  required  to  be  certain,  uniform,  and  established. 

There  are  authoritative  cases  which  hold  that  where,  by  settled 
course  of  business  and  custom,  a  carrier  who  undertakes  the  carriage 
of  goods  for  sale,  is,  without  any  additional  compensation,  to  bring 
back  the  proceeds  of  the  goods  and  pay  the  money  over  to  the  ship- 
per, that  the  vessel  and  owners  are  bound  for  the  master's  default  if 
he  does  not  pay  over  the  money;  it  being  held  that  under  the  usage 
the  whole  business  was  one  employment,  all  compensated  for  by  the 
freight.  Kemp  v.  Coughtry,  11  Johns.  107;  Emery  v.  Hersey,  ,4 
Greenl.  407.  But  these  were  oases  of  common  carriers,  and  not  of 
vessels  specially  chartered  for  a  lump  sum.  The  amount  of  money 
to  be  returned  was  dependent  on  the  amount  of  merchandise  for 
which  freight  was  paid,  and  therefore  bore  a  direct  relation  to  the 
compensation  received.  In  cases  similar  to  the  present  one  this  ele- 
ment of  certainty  is  wanting.  The  money  sent  out  is  a  mere  esti- 
mate of  the  cost  of  the  return  cargo.  In  the  voyage  just  before  the 
present  one  these  charterers  sent  out  by  this  same  master  $2,500  in 
gold,  besides  merchandise,  together  sufficient  in  value  to  pay  for  two 
cargoes, — one  to  be  sent  home  by  a  vessel  they  expected  to  obtain 
in  the  Bahamas. 

After  a  careful  consideration  of  this  oase,  I  have  not  been  able -to 
find  any  usage  proved  which  can  control  the  charter-party,  and  am 
of  opinion  that  in  taking  the  gold  the  master  acted  as  bailee  for  the 
charterers,  and  not  in  his  own  capacity  as  master.  If,  in  a  similar 
case,  it  is  intended  that  gold  shall  be  carried  under  the  contract  of 
affreightment,  nothing  is  easier  than  to  so  word  the  charter-party. 

Libel  dismissed. 
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Gudgke  v.  Wbstebn  N.  C.  R  Co.  and  others. 
(OireuU  Court,  W.  D.  Worth  OaroUna.  Spring  Term,  1884.) 

1.  Pleading  and  Practice— Common- Law  Forms  of  Action— North  Carolina. 

Although  the  old  forms  of  actions  at  common  law  have  been  abolished  by 
the  constitution  and  statutes  of  North  Carolina,  and  a  civil  action  substituted 
as  a  remedy,  in  all  cases  at  law  and  in  equity  the  old  distinctions  must  be  kept 
in  view  in  giving  redress. 

2.  Sams— Action  against  Corporation — Equitable  Rights  of  Private  Per- 

sons in  Corporate  Property. 

The  gravamen  of  the  action  being  a  tort  alleged  to  have  been  committed  by 
the  defendant  corporation  alone,  the  action  is  properly  brought,  and  con  be 
maintained  against  tbe  corporation  without  the  joinder  of  private  individuals 
who  claim  to  be  the  equitable  owners  of  the  property  held  and  employed  by 
the  corporation.  Such  individuals  might  be  made  liable  by  way  of  adoption 
and  ratification  of  the  wrong  done  by  their  agents,  but  they  are  not  necessary 
parties  to  this  action. 

8.  Removal  of  Cause— Non-Rebedent  Defendant  by  Consent. 

Whether,  after  action  brought  in  a  state  court,  (the  necessary  parties  being 
residents  of  the  same  state,)  a  non-resident— admitted  by  consent  as  a  defend- 
ant—can have  a  removal  to  a  federal  court,  quart, 

4.  Same— Distinct  Cause  of  Action. 

To  entitle  a  parly  to  a  removal,  under  section  2  of  the  act  of  March  S,  1875, 
e.  137,  there  must  exist  a  distinct  cause  of  action  in  the  suit,  in  respect  to  which 
all  the  necessary  parties  on  one  side  are  citizens  of  different  states  from  those 
on  the  other. 

5.  Same — Separate  Controversy  Act  of  March  3, 1875,  Ch.  137. 

The  word  "controversy"  is  employed  in  the  statute,  March  3, 1875,  e.  137, 
and  a  "separate  controversy"  is  not  identical  in  signification  with  a  "separa- 
ble cause  of  action."  There  may  be  separate  remedies  against  several  parties 
for  the  same  cause  of  action,  but  there  is  only  one  subject-matter  involved. 
Separate  controversies,  within  the  meaning  of  the  statute,  are  separate  causes 
of  action,  either  of  which  might  be  sued  on  alone. 

f.  Same — Remedies — Separate  Defendants. 

When  a  person  has  been  injured  by  the  tortious  acts  of  several  parties,  he 
has  for  the  injuries  sustained  one  cause  of  action  against  all ;  but  he  may  seek 
his  remedy  by  suing  any  or  all  the  wrong-doers.  If,  in  an  action  against 
one,  he  has  judgment,  he  cannot  afterwards  prosecute  a  joint  action,  because 
the  prior  judgment  is,  in  contemplation  of  law,  an  election  on  his  part  to  pursue 
his  several  remedy. 

7.  Same— Action  at  Law — Equitable  Right— Materiality. 

To  constitute  a  controversy  in  an  action  at  law  there  must  be  allegations  on 
one  side  and  denials  on  the  other,  making  an  issue  either  in  fact  or  in  law. 
An  equitable  right  claimed  by  an  individual  in  the  property  of  the  corporation 
sued  is  not  material  when  that  property  is  not  the  subject-matter  in  contro- 
versy at  law. 

.  8.  Same — Practice  in  North  Carolina— Civil  Actions— Law  and  Equity— 
Practice  in  United  States  Courts. 

According  to  the  liberal  mode  of  proceeding  in  civil  actions  in  North  Caro- 
lina parties  may  assert  equitable  rights  and  have  them  enforced  in  the  same 
action ;  but  this  is  not  allowable  in  the  federal  courts,  where  legal  and  equi- 
table causes  of  action  and  defense  cannot  be  blended. 

9.  Same  —  Election  by  Plaintiff  as  to  Defendant  —  Subsequent  Defend. 

ants. 

Election  of  remedy  is  a  rl/rht  Which  the  law  gives  a  plaintiff  in  action  of  tort, 
and  this  right  oannot  properly  He  embarrassed  by  subsequently  made  defend- 
ants raising  new  and  independent  issues  in  the  pleadings. 
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Motion  to  Remand  Case  Removed  from  the  State  Court, 

J.  M.  Oudger  and  J.  H.  Merrimon,  for  plaintiff. 

Henry  A  Cumminga,  M.  E.  Carter,  and  D.  Schenck,  for  defendants. 

Dick,  J.  In  the  complaint  filed  in  the  state  conrt  the  plaintiff  al- 
leges that  the  Western  North  Carolina  Railroad  Company  is  a  corpo- 
ration duly  constituted  and  organized  nnder  the  laws  of  this  state, 
and  by  virtue  of  such  laws  was  authorized  and  empowered  to  survey, 
locate,  extend,  build,  and  complete  a  railroad  through  the  counties  of 
Buncombe  and  Madison  to  the  Tennessee  line,  near  or  at  Paint  Rock ; 
that  in  the  exercise  of  such  powers  and  in  surveying  the  track  of  said 
railroad  through  the  main  street  in  the  town  of  Marshall,  in  Madison 
county,  (without  the  consent  of  said  town,)  it  wrongfully,  oarelessly, 
and  negligently  placed  and  fixed  firmly  in  the  ground  in  said  street 
a  wooden  stake,  against  which  the  plaintiff  accidentally  struck  his  foot, 
whereby  he  was  thrown  to  the  ground  and  the  bone  of  his  right  thigh 
was  broken;  and  by  reason  of  said  injury  he  has  been  damaged 
$10,000,  and  he  is  entitled  to  recover  said  sum  from  the  railroad 
company  defendant. 

The  substance  of  the  complaint  thus  briefly  stated  shows  that  the 
civil  action  brought  originally  against  the  defendant  corporation  is 
in  the  nature  of  an  action  of  trespass  on  the  case  at  common  law.  Al- 
though the  old  forms  of  action  at  common  law  have  been  abolished 
by  the  constitution  and  statutes  of  this  state,  and  a  civil  action  sub- 
stituted as  a  remedy  in  all  cases  at  law  and  in  equity,  the  old  distinc- 
tions must  always  be  kept  in  view  in  giving  redress.  As  the  gravamen 
of  this  action  is  a  tort  alleged  to  have  been  committed  by  the  defend- 
ant corporation  alone,  the  action  was  properly  brought  and  could 
have  been  maintained  against  the  corporation  without  the  joinder  of 
A.  S.  Buford,  T.  M.  Logan,  and  W.  P.  Clyde,  the  other  defendants, 
who  claim  to  be  the  equitable  owners  of  the  property  held  and  em- 
ployed by  the  corporation.  It  may  be  that,  as  the  act  complained  of 
was  done  in  the  interests  of  the  owners  of  the  property,  and  for  their 
use  and  benefit  in  carrying  out  their  purposes  in  constructing  the 
railroad,  they  might  be  made  liable  by  way  of  adoption  and  ratifica- 
tion of  the  wrong  done  by  their  agents;  but  they  are  not  necessary 
parties  to  this  action. 

The  record  of  the  case  shows  no  order  of  the  state  court  allowing 
or  directing  the  individual  defendants  to  be  made  parties,  but  it  is 
conceded  by  the  counsel  of  plaintiffs  that,  by  consent,  they  were  al- 
lowed to  become  parties,  and  they  filed  an  answer  setting  up  their  equi- 
table rights  of  property  at  a  term  of  the  court  subsequent  to  the  com- 
mencement of  the  action.  When  admitted  as  parties  the  individual 
defendants  filed  a  petition  to  remove  the  case  in  this  court  nnder  the 
second  clause  of  the  second  section  of  the  act  of  March  3,  1875. 

In  Gibson  v.  Bruce,  108  U.  S.  561,  S.  C.  2  Sup.  Ct.  Rep.  873,  the 
supreme  court  decided  that  "a  suit  cannot  be  removed  from  a  state 
court,  under  the  act  of  1875,  unless  the  requisite  citizenship  of  the 
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parties  exists,  both  when  the  suit  was  begun  and  when  the  petition 
of  removal  was  filed." 

It  is  insisted  by  the  counsel  of  defendants  that  this  rule  oannot 
apply  to  a  ease  like  the  one  before  ns,  where  persons  who  were  non- 
resident citizens  at  the  time  of  the  commencement  of  the  action,  and 
who  were  then  interested  in  the  asserting  of  property  held  by  the 
defendant  corporation,  and  who  have  been  admitted  as  parties  at  a 
subsequent  term  for  the  purpose  of  protecting  their  rights.  I  was 
much  impressed  with  the  plausibility  and  foroe  of  the  views  of  the 
counsel  upon  this  subject,  but  it  is  not  necessary  for  me  to  decide  the 
question,  as  there  is  another  question  involved  in  the  case  upon  which 
the  judge  in  the  state  court  decided  correctly  in  refusing  to  grant  an 
order  of  removal  to  this  court.  From  this  decision  an  appeal  was 
taken  to  the  state  supreme  court,  where  it  was  affirmed,  and  I  con- 
cur in  the  legal  principles  announced.  Gudger  v.  W.  N.  C.  R.  R.  87 
N.  C.  325. 

In  construing  the  second  clause  of  the  second  section  of  the  act  of 
1875,  Chief  Justice  Waitb,  in  speaking  for  the  supreme  court,  said, 
in  Hyde  v.  Ruble,  104  U.  S.  407: 

"To  entitle  a  party  to  a  removal  under  this  clause  there  must  exist  in  the 
suit  a  separate  and  distinct  cause  of  action,  in  respect  to  which  all  the  neces- 
sary parties  on  one  side  are  citizens  of  different  states  from  those  on  the 
other." 

Referring  to  the  case  of  Barney  v.  Latham,  108  U.  8.  205,  he 
further  said : 

"  When  two  each  causes  of  action  are  found  united  in  one  snit,  we  held,  in 
the  case  last  cited,  there  could  be  a  removal  of  the  whole  suit  on  the  petition 
of  one  or  more  of  the  plaintiffs  or  defendants  interested  in  the  controversy, 
which,  if  it  had  been  sued  on  alone,  would  be  removable.  But  that,  we 
think,  does  not  meet  the  requirements  of  this  case.  This  suit  presents  but  a 
single  cause  of  action;  that  is  to  say,  a  single  controversy.  The  issues  made 
by  the  pleadings  do  not  create  separate  controversies,  but  only  show  the 
questions  which  are  in  dispute  between  the  parties  as  to  their  one  contro- 
versy." 

The  word  "controversy"  is  employed  in  the  statute,  and  a  separate 
controversy  is  not  identical  in  signification  with  a  separable  cause  of 
action.  There  may  be  separate  remedies  against  several  parties  for  the 
same  cause  of  action,  but  there  is  only  one  subject-matter  of  contro- 
versy involved.  Where  there  are  separate  and  distinct  causes  of  ac- 
tion in  the  same  suit,  either  of  which  might  have  been  sued  on  alone, 
then  there  are  separate  controversies  within  the  meaning  of  the  stat- 
ute.   Boyd  v.  Gill,  19  Fbd.  Rep.  145,  and  cases  cited. 

In  the  case  before  us  the  plaintiff  alleges  but  one  cause  of  action, 
and  sues  only  the  corporation  defendant.  The  other  defendants  sub- 
sequently became  parties  defendant  by  consent,  and  in  answer  to  the 
allegations  against  their  co-defendants  they  say  that  they  have  no 
knowledge  or  information  sufficient  to  form  a  belief. 

When  a  person  has  been  injured  by  the  joint  tortious  acts  of  several 
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parties,  he  has,  for  the  injury  sustained,  one  cause  of  action  against 
all ;  but  he  may  seek  his  remedy  by  suing  any  or  all  of  the  wrong- 
doers. If  he  sues  each  one  separately,  the  same  subject-matter  of 
controversy  is  involved  in  all  the  actions,  and  he  can  have  but  one 
satisfaction  for  the  same  injury.  If  he  sues  any  one  of  them  sepa- 
rately, and  has  judgment,  he  cannot  afterwards  seek  his  remedy  in 
a  joim  action,  because  the  prior  judgment  against  one  is,  in  contem- 
plation of  law,  an  election  on  his  part  to  pursue  his  several  remedy. 
Sessions  v.  Johnson,  95  U.  S.  347.  This  election  of  remedy  is  a  right 
which  the  law  gives  to  a  plaintiff  in  actions  of  tort,  and  in  the  case 
before  us  he  elected  to  pursue  a  several  remedy  against  the  corpora- 
tion defendant,  and  this  right  oannot  properly  be  embarrassed  by 
subsequently  made  defendants  raising  new  and  independent  issues  in 
the  pleadings.  The  plaintiff  alleges  no  cause  of  action  against  the 
individual  defendants,  and  in  their  answer  they  do  not  admit  any 
participation  in  or  liability  for  the  wrong  alleged  against  their  co- 
defendant.  If  the  cause  was  separated  as  to  the  defendants,  there 
would  be  no  complaint  as  against  the  individual  defendants,  and  con- 
sequently no  issues  could  be  made.  To  constitute  a  controversy  in 
an  action  at  law  there  must  be  an  allegation  on  one  side  and  a  denial 
on  the  other,  making  an  issue  of  fact  or  an  issue  of  law. 

The  individual  defendants  claim  an  equitable  right  in  the  property 
held  and  employed  by  the  railroad  company,  which  is  not  the  subject- 
matter  in  controversy  in  this  action  at  law,  and  cannot  in  any  way 
be  material  unless  the  plaintiff  obtains  judgment  and  seeks  to  have 
the  same  satisfied  out  of  the  property  claimed  by  the  individual  de- 
fendants. 

Under  the  liberal  and  convenient  mode  of  procedure  in  civil  actions 
in  this  state,  parties  may  assert  equitable  rights  and  have  them  ad- 
justed, protected,  and  enforced  by  the  court  in  the  same  action;  but 
this  is  not  allowable  in  the  federal  courts,  where  legal  and  equitable 
causes  of  action  and  defense  cannot  be  blended.  Hurt  v.  Hollings- 
worth,  100  U.  S.  100.  If  the  cause  before  us  was,  in  other  respects, 
properly  in  this  court,  the  defendants  in  the  action  at  law  could  not 
in  this  manner  avail  themselves  of  the  equities  set  up  in  their  answer, 
which  is  in  the  nature  of  a  cross-suit  or  cross-bill  for  injunctive  re- 


As  this  caBe  falls  clearly  within  the  rule  stated  in  Hyde  v.  Ruble, 
supra,  and  adhered  to  in  Winchester  v.  Loud,  108  U.  S.  130,  S.  C. 
2  Sup.  Ct.  Rep.  311,  the  motion  to  remand  is  allowed,  with  costs 
against  petitioners,  and  the  proper  order  may  be  drawn. 


lief. 


MUT.  L.  IMS.  00.  V.  OHAMPLIN. 


85 


Mutual  Life  Ins.  Go.  v.  Champlin  and  others. 


(Circuit  Court,  &  D.  New  York.   July  18,  1884.) 


1.  Removal  of  Cause — Act  of  1876 — Citizen bhip. 

Where  all  the  parties  on  the  one  side  are  residents  of  different  states  from 
any  of  the  parties  on  the  other  side,  a  suit  containing  hut  a  single  controversy 
may  be  removed  by  either  one  of  the  plaintiffs  or  defendants,  under  the  second 
clause  of  section  2  of  th  j  act  of  1875 ;  or  by  all  the  plaintiffs  or  by  all  the  de- 
fendants, jointly,  under  the  first  clause. 

2.  Same — Construction. 

The  natural  import  of  the  language  of  one  part  of  a  statute  should  not  he 
narrowed  by  construction  though  it  overlap  in  part  the  provisions  of  another 
part  of  the  same  statute,  where  both  will  still  have  a  distinot  and  exclusive 
purpose  to  subserve. 

3.  Same — Single  Controversy. 

Only  the  first  clause  of  the  above  section  embraces  cases  of  a  single  plaintiff 
and  defendant ;  only  the  second  clause  embraces  cases  in  which  removable  and 
non-removable  controversies  are  joined  in  the  same  suit ;  both  clauses  cover 
cases  having  several  plaintiffs  or  defendants,  and  only  a  single  controversy, 
and  that  a  removable  one. 

4.  Same — Citizenship. 

Where  a  controversy  is  a  removable  one  under  the  United  States  constitu- 
tion by  reason  of  the  citizenship  of  the  several  plaintiffs  and  defendants  in  dif- 
ferent states,  the  individual  right  of  either  defendant  to  remove  the  cause  has 
been  recognized  by  congress  in  the  second  clause  of  section  2  of  the  act  of 
1875 ;  and  this  clause  should  therefore  be  construed  as  embracing  suits  having 
but  a  single  controversy,  in  furtherance  of  the  apparent  general  intent  of  the 
act  of  1875,  to  provide  for  the  removal  of  causes  between  individuals  up  to  the 
limits  of  the  undoubted  intent  of  the  constitution,  since  the  language  of  the 
second  clause  is  broad  enough  to  include  this,  and  there  is  no  other  clause 
suflicient  for  that  purpose. 

Motion  to  Remand. 

The  complainant,  in  March,  1879,  insured  the  life  of  Edmund  W. 
Baynaford,  in  the  sum  of  $10,000,  by  a  policy  made  payable  to  his 
executors,  administrators,  or  assigns.  The  insured  resided  at  Provi- 
dence, Rhode  Island,  and  died  there  in  January,  1883.  The  defend- 
ant Champlin,  a  citizen  of  that  state,  was  duly  appointed  admin- 
istrator of  his  estate,  and  subsequently  took  out  ancillary  letters  of 
administration  in  this  state.  The  deceased  left  a  widow  and  one  son, 
Charles  E.  In  March,  1881,  he  had  assigned  the  policy  to  the  de- 
fendant Sparrow.  The  validity  of  this  assignment  being  contested 
by  the  administrator  and  the  distributees  of  the  estate  of  the  de- 
ceased, the  complainant  filed  a  bill  of  interpleader  in  the  supreme 
court  of  this  state,  against  all  the  above-named  claimants  of  the  in- 
surance money,  who  are  all  non-residents  of  this  state,  offering  to 
pay  into  court  the  money  due  on  the  policy.  The  defendant  Champ- 
lin removed  the  cause  to  this  court,  upon  his  own  petition,  under 
the  first  clause  of  section  2  of  the  act  of  1875.  On  motion  of  the 
defendant  Sparrow  the  cause  was  remanded  to  the  state  court,  be- 
cause all  the  defendants  did  not  join  in  the  petition,  as  required  in 
a  proceeding  under  the  first  clause,  in  which  the  word  "party"  is  con- 
strued to  mean  all  who  are  upon  the  same  side  of  the  controversy. 
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Thereafter  the  defendant  Charles  K.  Raynsford,  before  answer,  re- 
moved the  cause  to  this  court  under  the  seoond  clause,  alleging  in 
his  petition  that  the  "said  policy  is  the  property  of  this  petitioner  by 
virtue  of  certain  conveyances  and  transfers  to  him  from  said  Ed- 
mund W.  Raynsford;  that  all  the  defendants  are  citizens  of  states 
other  than  the  state  of  New  York,  where  the  plaintiff  resides ;  and 
that  there  is  a  controversy  in  the  suit  which  is  wholly  between  citi- 
zens of  different  states,  and  can  be  fully  determined  as  between  them ; 
and  that  the  petitioner  is  actually  interested  therein."  Thereupon 
the  defendant  Sparrow  made  the  present  motion  again  to  remand 
the  cause,  on  the  ground  that  there  is  but  a  single  controversy  in  the 
suit,  and  that  in  that  case  a  removal  can  be  had  only  under  the  first 
clause  of  section  2,  and  then  only  when  all  the  defendants  or  all  the 
plaintiffs  unite  in  the  petition. 

Hathaway  dk  Montgomery  and  H.  G.  Atwater,  for  motion. 

Donald  McLean,  Francis  Lawton,  and  Wm.  II.  Arnoux,  opposed. 

Brown,  J.  The  second  clause  of  the  second  section  of  the  removal 
act  of  1875  deolares  that  when,  "in  any  suit  between  citizens  of  dif- 
ferent states,  *  *  •  *  there  shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  states,  and  which  can  be  fully  deter- 
mined as  between  them,  *  *  *  then  either  one  or  more  of  the 
plaintiffs  or  defendants  may  remove,"  etc.  Here  is  an  explicit  dec- 
laration that  the  cause  may  be  removed  by  either  one  of  the  plaintiffs 
or  the  defendants,  provided  certain  specified  conditions  exist.  For 
the  purposes  of  this  motion  the  averments  of  fact  contained  in  the 
petition  must  be  taken  to  be  true,  and  the  petitioner  must  be  deemed, 
therefore,  to  be  a  necessary  party  to  the  action.  The  suit,  therefore, 
although  containing  but  a  single  controversy,  fulfills  literally  every 
one  of  the  conditions  of  the  second  clause.  Is  the  court  warranted 
in  narrowing  the  scope  of  this  clause  by  construction,  and  in  annex- 
ing to  it  a  condition  not  found  in  the  statute,  viz.,  that  the  suit  must 
contain  two  or  more  controversies  ?  I  think  not.  The  language  of 
the  second  clause  is,  doubtless,  designed  to  embrace  suits  which  do 
contain  two  or  more  controversies,  and  to  authorize  removal  at  the 
instance  of  any  one  plaintiff  or  necessary  defendant,  provided  the  nec- 
essary conditions  exist  as  respects  any  one  distinct  controversy  in 
the  suit.  That  may  be,  possibly,  its  most  useful  purpose,  as  it  is, 
doubtless,  the  purpose  for  which  this  clause  has  been  most  frequently 
invoked  and  applied.  But  it  does  not  follow  that  such  is  its  only 
purpose.  The  language  used  in  no  way  restricts  it  to  suits  contain- 
ing two  or  more. controversies;  nor  is  the  language  such  as  would 
naturally  have  been  chosen  if  such  restriction  had  been  intended. 
Had  such  been  the  intention,  we  should  expect  to  find  some  such 
words  as,  "When,  in  any  suit  containing  two  or  more  controversies, 
*  *  *  there  shall  be  a  controversy  which  is  wholly,"  etc.,  or  some 
equivalent  expression  indicating  an  intention  to  make  such  a  limita- 
tion.   The  language  actually  chosen  is  such  as  applies  equally  to 
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suits  containing  one  controversy  or  several.  In  substance,  the  court 
is  asked  to  limit  its  effect  by  interpolating  some  such  clause  as  that 
above  italicized.  Only  clear  and  strong  reasons  could  justify  such  a 
limitation  of  the  language  of  the  statute  by  construction.    The  rea- 


It  is  said  that  in  no  reported  case  has  the  second  olause  been  ap- 
plied to  a  suit  containing  but  a  single  controversy.  Bat  it  is  equally 
true  that  there  is  no  reported  case  to  the  contrary.  It  is  but  nine 
years  since  this  clause  was  enacted.  The  question  may  not  have 
been  previously  presented  for  decision,  or  the  result  may  not  have 
been  thought  of  sufficient  interest  or  importance  to  be  reported. 

It  is  further  said  that  the  phrase,  "and  which  can  be  folly  deter- 
mined as  between  them,"  indicates  that  several  controversies  are 
contemplated.  That  is  true,  since  that  phrase  would  be  unnecessary 
where  there  is  bat  a  single  controversy  in  the  suit.  But  this  only 
shows  that  the  clause  was  designed  to  embrace  suits  which  do  con- 
tain two  controversies,  as  well  as  suits  which  contain  bat  one  con- 
troversy; and  that  when  applied  to  a  suit  containing  several  contro- 
versies, the  same  conditions  must  exist  as  to  that  controversy  which 
necessarily  exist  when  there  is  but  one  controversy  in  the  case. 

Again,  it  is  urged  that  this  construction  of  the  second  clause  leaves 
nothing  for  the  first  clause  to  act  upon,  and  that  thus  the  second 
clause  would  wholly  supersede  the  first;  since,  if  any  one  of  Several 
defendants  or  plaintiffs  could  remove  a  suit  containing  but  a  single 
controversy,  under  the  second  olause,  there  would  never  be  any  occa- 
sion to  resort  to  the  first  clause,  which  requires  all  on  the  same  side 
to  join  in  the  petition.  It  is  a  maxim  in  the  construction  of  statutes 
that  some  effect  is  to  be  given,  if  possible,  to  all  their  provisions, 
since  all  are  presumed  to  have  been  intended  to  have  some  effect. 
The  general  words  of  one  part  of  a  statute  must,  therefore,  sometimes 
be  limited  by  construction  in  order  to  give  effect  to  specific  provisions 
in  another  part.  If  the  second  clause  of  this  section,  applied  accord- 
ing to  its  literal  terms,  would  wholly  supersede  the  first  olause,  the 
principle  referred  to  would  apply,  and  would  require  the  two  to  be 
harmonized  and  made  effectual  by  the  application  of  some  limitation 
to  the  second  clause,  which  the  oontext,  or  the  general  purpose  of  the 
statute,  might  indicate  as  the  actual  intention  of  congress.  But  the 
first  clauBe  is  not  wholly  superseded  by  the  literal  terms  of  the  sec- 
ond. The  latter  clause  applies  only  where  there  are  several  parties 
plaintiff  or  defendant;  because  its  language  is,  "either  one  or  more 
of  the  plaintiffs  or  defendants  may  remove,"  etc.  There  must  be, 
then,  at  least  two  plaintiffs  or  two  defendants.  There  is  nothing  in 
the  language  of  the  second  olause  which  can  be  made  to  apply  to  the 
case  of  a  single  plaintiff  and  a  single  defendant.  But  the  first  clause 
does  cover  the  case  of  a  single  plaintiff  and  a  single  defendant,  as  well 
as  of  several  plaintiffs  and  several  defendants;  and  it  therefore  sub- 
serves at  least  one  exclusive  purpose. 


sons  urged  seem  to  me  insufficient. 


88 


FEDERAL  REPORTER. 


The  result,  therefore,  is  that  only  the  first  clause  will  embrace  suits 
having  but  a  single  plaintiff  and  single  defendant;  only  the  second 
clause  will  embrace  suits  having  several  plaintiffs  and  several  defend- 
ants, and  at  the  same  time  several  controversies,  some  of  which  are  of 
themselves  removable,  and  some  not ;  while  in  other  cases,  where  there 
are  several  defendants  or  several  plaintiffs,  all  resident  in  different 
states  from  those  on  the  other  side,  the  proceedings  for  removal  may 
be  taken  under  either  clause,  whether  the  controversies  in  the  suit  be 
one  or  several.  As  each  of  the  two  clauses  thus  has  some  exclusive 
purpose  to  subserve,  the  fact  that  they  overlap  each  other  in  other 
cases  like  the  present,  in  which  an  option  exists  to  proceed  under 
either  clause,  seems  to  me  no  sufficient  reason  for  narrowing  the  soope 
of  the  second  clause  by  the  interpolation  of  a  condition  not  found  in 
the  statute. 

If  the  point  raised  by  this  motion  has  not  been  expfessly  decided, 
it  has  been,  at  least,  suggested  by  the  supreme  court,  without  decid- 
ing the  question,  and  without  any  adverse  intimation,  that  a  single 
controversy  might  possibly  be  removable  under  the  second  clause  as 
well  as  under  the  first.    Removal  Cases,  100  U.  S.  470. 

The  decisions  upon  the  second  clause  are  not  inharmonious  with  the 
construction  here  given,  and  any  different  construction  would  involve 
anomalies  altogether  inadmissible.  In  the  leading  case  of  Hyde  v. 
Ruble,  104  U.  S.  407,  the  supreme  court,  in  defining  when  a  cause 
is  removable  under  the  second  clause,  make  no  mention  of  the  exist- 
ence of  several  controversies  in  the  suit  as  one  of  its  conditions.  The 
court  say : 

"To  entitle  to  removal  under  this  clause,  there  must  exist  in  the  suit  a 
separate  and  distinct  cause  of  action,  in  reppect  to  which  all  the  necessary 
parties  on  one  side  are  citizens  of  different  states  from  those  on  the  other." 

This  requirement  may  be  met  as  fully  by  a  controversy  standing 
alone,  as  by  one  joined  with  other  controversies  which  are  not  by 
themselves  removable.  In  the  latter  case  it  is  the  constant  practice, 
under  the  second  clause,  to  remove  the  whole  suit  at  the  instance  of 
a  single  defendant,  and  this  is  the  use  to  which  the  second  clause  is 
most  commonly  applied.  If  the  present  suit,  therefore,  contained  an 
additional  controversy  affecting  the  present  defendants,  and  also  other 
defendants  who  were  citizens  of  the  same  state  with  the  plaintiff,  then, 
although  the  latter  controversy  would  not  by  itself  be  removable  under 
either  the  first  or  the  second  clause,  yet,  undeniably,  the  whole  suit 
would  be  removable  under  the  second  clause,  at  the  instance  of  either 
of  the  present  defendants,  by  reason  solely  of  the  existence  of  the  pres- 
ent controversy  in  the  suit.  But  if  the  present  controversy  is  such  as 
to  make  a  whole  suit  removable  by  one  defendant,  though  it  contained 
another  controversy  not  in  itself  removable,  it  must,  in  all  reason,  be 
removable  in  like  manner  when  standing  alone.  It  would  be  a  gross 
anomaly  to  construe  a  statute  in  such  a  way  as  to  mean  that  a  con- 
troversy which,  when  joined  with  another  controversy  not  removable 
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at  all,  would  be  sufficient  to  remove  both  at  the  instance  of  a  single 
defendant,  yet  should  not  itself  be  removable  in  the  same  manner 
when  standing  alone.  Such  a  construction  would  make  the  remov- 
ability of  a  suit  and  the  manner  of  removing  it  under  the  second 
clause  depend,  not  on  the  character  of  the  removable  controversy,  but 
upon  its  being  joined  with  a  controversy  not  in  itself  removable  at 
all.  It  is  not  credible  that  any  such  anomaly  should  have  been  in- 
tended, and  none  such  should  be  created  by  construction. 

This  view  is  further  sustained  by  a  comparison  of  the  removal  act 
of  1875  with  the  provisions  of  the  federal  constitution,  and  by  the  ap- 
parent intention  of  congress  by  this  act  to  make  provision  for  the 
jurisdiction  of  the  federal  courts,  and  the  removal  of  suits  between  in- 
dividuals co-extensive  with  the  grant  of  judicial  power.    The  second 
section  of  article  3  of  the  constitution  defines  the  cases  to  which  the 
judicial  power  of  the  United  States  shall  extend,  among  which  are 
"controversies    *    *    *    between  citizens  of  different  states."  Leg- 
islation was,  however,  necessary  to  give  effect  to  this  article  of  the 
constitution.    Prior  to  the  act  of  1875,  congress,  by  the  judiciary  act 
of  1789,  and  the  acts  of  1866  and  1867,  had  dealt  with  this  subject 
by  piecemeal  only,  and  far  within  the  scope  of  the  constitutional  grant . 
of  power.    The  provisions  of  the  act  of  1875,  however,  seem  oarefully 
drawn  so  as  to  cover  the  entire  limits  of  the  constitutional  provision, 
so  far  as  these  limits  are  clearly  settled.    The  construction  of  the 
particular  provisions  of  the  removal  act  should,  therefore,  be  in  har- 
mony with,  and  in  furtherance  of,  that  general  intention,  and  not* 
such  as  to  defeat  it.    It  is  an  unsettled  question  whether  the  phrase 
"controversies    *.  *    *    between  citizens  of  different  states"  means 
a  controversy  which  is  wholly  between  citizens  of  different  states,  or 
whether  it  may  include  controversies  in  which  some  only,  but  not  all, 
o(  the  parties  on  opposite  sides  are  citizens  of  different  states.  The 
question  was  elaborately  argued,  but  not  decided,  in  the  case  of  The 
Sewing-machine  Companies,  18  Wall.  553.    It  was  again  referred  to 
"n  Blake  v.  McKim,  103  U.  S.  333,  338.    In  the  Removal  Cases,  100 
U.  S.  479,  Justices  Bradley  and  Swaynb  expressed  the  opinion  that 
it  embraces  every  controversy  in  which  any  of  the  opposing  parties 
are  citizens  of  different  states ;  and  entertaining  that  view  they  differed 
from  the  majority  of  the  court,  and  held  that  the  word  "party,"  in  the 
first  clause,  should  have  a  wider  construction  than  the  word  "plain- 
tiff" or  "defendant"  under  the  judiciary  act,  and  should  include  any 
one  of  several  plaintiffs  or  defendants,  and  not  be  limited  to  all  jointly. 
The  constitutional  question  was  not,  however,  involved  in  the  decision 
of  the  court.    In  the  second  clause  of  section  2  of  the  act  of  1875 
congress  has  avoided  controverted  ground  by  expressly  limiting  that 
elause  to  controversies  "wholly  between  citizens  of  different  states." 
Such  controversies  are  undeniably  within  the  constitutional  grant  of 
judicial  power;  and  where  such  a  controversy  does  exist  it  is  plainly 
within  the  constitutional  provision  that  either  one  of  the  necessary 
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defendants  may  be  empowered  to  remove  it.  The  reasons  for  this 
constitutional  provision  apply  as  much  to  each  severally  as  to  all 
jointly;  nor  is  there  any  good  reason  why  a  defendant  should  not  be 
allowed  to  remove  the  cause  against  the  dissent  of  his  co-defendant, 
as  well  as  against  the  dissent  of  the  plaintiff.  The  second  clause  of 
section  2  of  the  act  of  1875  fully  recognizes  this  constitutional  right 
of  a  single  defendant,  by  providing  that  either  one  of  the  plaintiffs 
or  defendants  in  the  cases  stated  may  remove  the  cause.  When, 
therefore,  a  suit  containing  a  single  controversy  is  removable  by  rea- 
son of  the  residence  of  the  opposing  parties  in  different  states,  inas- 
much as  congress  has  undeniably  recognized  the  individual  right  of 
removal,  and  has  expressly  conferred  that  right  on  a  single  one  of 
several  co-plaintiffs  or  co-defendants  where  another  controversy,  not 
in  itself  removable,  is  joined  with  it;  and  since,  moreover,' the  first 
clause  applies  only  to  a  "party,"  i.  to  all  jointly  on  the  one  side 
or  the  other, — the  second  clause  ought,  if  its  language  will  permit,  to 
be  construed  in  furtherance  of  the  general  constitutional  right  of 
each  individual  to  remove  a  controversy  which  is  clearly  a  removable 
cause,  as  being  within  the  presumed  general  intention  of  congress,  in 
.framing  the  act  of  1875,  to  provide  for  removal  according  to  the  scope 
of  the  constitution.  There  is  no  other  clause  of  the  act  which  covers 
the  case  of  a  single  controversy  so  as  to  secure  this  constitutional 
privilege  to  each  individual  suitor.  And  as  the  language  of  the  sec- 
ond clause,  instead  of  indicating  any  exclusion  of  oases  having  but 
a  single  controversy,  appears  rather  to  have  been  chosen  so  as  to 
cover  all  suits  having  several  plaintiffs  or  several  defendants  which 
have  either  one  controversy  or  several,  it  seems  to  me  clear  that  this 
clause  should  not  be  narrowed  by  construction,  but  should  be  applied, 
as  its  language  imports,  to  both  cases  alike. 
The  motion  is  therefore  denied. 


1.  Riparian  Rights— Grant  of  Lands  under  Water. 

Exclusive  riparian  rights  do  not  attach,  as  a  matter  of  course,  to  a  grant  of 
lands  under  water.  Whether  they  do  so  or  not  depends  upon  the  express  terms 
of  the  grant,  or  upon  the  intent  of  the  parties  as  shown  by  prior  use,  by  the 
object  of  the  grant,  or  by  other  circumstances  from  which  the  intent  may  be 
inferred.  In  the  absence  of  an  express  grant  of  the  right  of  wharfage,  and  of 
any  manifest  intent  to  convey  it,  no  exclusive  right  of  wharfage  passes  as  in- 
'cident  to  a  grant  by  the  state  of  land  under  water,  below  high-water  mark,  in 
a  harbor  or  navigable  stream. 

2.  Same — Intervening  Street— New  York  Act  op  1813. 

An  intervening  public  street  between  private  owners  and  the  exterior  line  of 
the  water  front,  prevents  the  acquisition  of  riparian  rights  by  the  owners  on 
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the  opposite  side  of  the  street;  and  the  act  of  1813  of  the  legislature  of  New 
York,  in  providing  for  laying  out  such  an  exterior  street,  and  that  the  upland 
owners,  on  filling  in  ihe  "'intermediate  spaces"  should  he  owners  of  the  lots  so 
filled  in,  negatives  any  intention  to  confer  riparian  rights  on  such  owners ;  the 
right  of  wharfage  under  said  act  being  conditioned  upon  such  owners'  building 
the  wharves  as  directed  by  the  city. 

3.  Same— Whakveb. 

Where  the  city,  under  the  legislative  act  of  1813,  is  entitled  to  the  wharfage 
along  the  wharves  built  by  it,  its  rights  are  exclusive,  so  far  as  is  necessary  to 
the  full  enjoyment  of  the  use  of  the  wharves  and  slips  up  to  the  line  of  the 
bulk-head,  and  any  rights  of  the  owners  of  lots  along  the  bulk-head  line  are  sub- 
ordinate to  those  of  the  city  or  its  lessees.  The  act  of  1807,  dispensing  with 
any  exterior  street,  did  not  enlarge  the  intent  of  the  act  of  1813  as  respects  any 
riparian  rights  in  the  owners  of  "  intermediate  spaces  "  filled  in. 

4.  Same — Injunction— Ferry. 

An  injunction  to  restrain  the  prosecution  of  a  work,  like  a  new  ferry,  of  great 
public  convenience  and  utility,  should  not  be  granted  at  the  instance  of  a 
private  party  alleging  threatened  damage,  except  his  right  and  his  injury  be 
clear. 

6.  Same — Cabs  Stated. 

The  defendant  being  about  to  erect  new  ferry  structures,  under  authority 
from  the  state  and  the  city,  in  the  slip  between  Twenty-second  and  Twenty- 
third  streets,  East  river,  occupying  nearly  half  the,  slip  in  width,  at  a  distance 
of  145  feet  from  the  bulk- head,  far  "below  the  original  high-water  mark,  on  mo- 
tion  by  plaintiff  for  injunction  as  obstructing  his  riparian  rights  along  the 
bulk-head  as  hitherto  exercised, held,  that  no  exclusive  riparian  rights  were  es- 
tablished in  the  plaintiff,  and  that  all  the  access  which  he  could  legally  claim 
was  still  left  him,  and  the  injunction  was  denied. 

Motion  for  Injunction  to  Prevent  the  Erection  of  Ferry  Structures. 

Anderson  dc  Rowland,  for  complainant. 

M.  J.  O'Brien  and  S.  Q.  Clarke,  for  defendant. 

Brown,  J.  A  motion  is  made  for  an  injunction,  pendente  lite,  to 
restrain  the  defendant  from  erecting  its  proposed  ferry-rack  and  ferry^ 
house  along  the  southerly  side  of  the  Twenty-third  street  pier,  in  the 
slip  between  the  wharves  at  Twenty-second  street  and  Twenty-third 
street,  East  river.  The  defendant  was  empowered  by  act  of  the  leg- 
islature (Laws  1882,  c.  198)  to  establish  and  operate  a  ferry  from  near 
Broadway,  Brooklyn,  across  the  East  river  to  Twenty-third  street,  New 
York ;  and  to  acquire  the  necessary  franchise  therefor.  It  subsequently 
acquired  this  franchise  by  purchase  from  the  city  of  New  York,  at  public 
auction,  at  a  fixed  yearly  rental;  and  it  also  obtained  a  lease  from  the 
city  of  the  Twenty-third  street  pier.  It  has  given  bonds  for  the  per- 
formance of  all  the  various  conditions  of  the  lease,  and  of  the  franchise 
to  operate  the  ferry,  and  has  submitted  its  plans  for  the  proposed  ferry 
structures.  These  plans  have  been  approved  by  the  proper  city  au- 
thorities; and,  the  defendant  being  about  to  begin  the  erection  of 
these  structures,  the  plaintiff  seeks  to  enjoin  the  prosecution  of  the 
work  on  the  ground  that  it  will  inflict  irreparable  injury  on  his  al- 
leged riparian  rights  as  lessee  of  the  premises  along  the  bulk-head 
line  at  the  head  of  the  slip  between  Twenty-second  and  Twenty-third 
streets,  by  occupying  nearly  one-half  of  the  slip  at  a  distance  of  145 
feet  directly  in  front  of  his  bulk-head,  thereby  obstructing  his  business 
in  the  slip  and  on  shore  as  at  present  conducted.   The  proposed  ferry 
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is,  evidently,  conducive  to  the  public  convenience  and  utility.  No 
irregularities  are  suggested  in  tbe  defendant's  proceedings.  I  must 
assume,  therefore,  that  the  defendant  has  all  the  authority  for  the 
erection  of  these  structures  which  the  city  or  the  state  could  confer; 
and  a  work  thus  authorized,  and  for  the  publio  benefit,  should  not  be 
arrested  at  the  instance  of  a  private  party,  unless  both  his  right  and 
his  injury  be  clear  and  certain.  Taylor  v.  Brookman,  45  Barb.  106. 
I  am  not  satisfied  that  the  proposed  structures  would  not  leave  the 
complainant  in  the  enjoyment  of  all  the  rights  which  he  can  legally, 
claim;  and,  without  reference  to  the  other  points  raised,  the  injunc- 
tion, pendente  lite,  should,  on  that  ground,  be  denied. 

The  plaintiff,  in  March,  1881,  leased  from  the  executors  of  John 
L.  Brower  certain  premises  between  Twenty-second  and  Twenty-third 
streets  for  nine  years  from  May  1,1881,  with  the  privilege  of  a  re- 
newal for  ten  years  afterwards.  The  premises  leased  are  described 
in  the  lease  as  bounded  on  the  east  "along  tbe  East  river,"  and  no 
reference  is  made  in  the  lease  to  any  bulk-head  or  wharf,  or  to  any 
wharfage  or  riparian  rights  of  any  kind.  The  complainant  hired 
the  premises  for  the  purposes  of  a  coal-yard,  expecting  to  receive 
and  to  deliver  coal  in  boats  moored  along-side  the  bulk-head,  as  he  has 
hitherto  done.  His  affidavit  states  that  at  times  he  has  had  20  canal- 
boats  moored  there  at  once.  It  appears,  however,  that  prior  to  this 
lease  the  Pennsylvania  Coal  Company,  a  former  lessee,  had  been 
accustomed  to  receive  and  to  deliver  ooal  there  in  like  manner,  using 
the  bulk-head  as  a  place  of  landing;  and  that  this  privilege  enhances 
the  rental  value  of  the  premises.  It  can  scarcely  be  doubted  that 
this  use  was  contemplated  by  the  lessor,  as  well  as  by  the  lessee,  and 
that  the  terms  were  in  reference  to  it.  The  complainant  has  sublet 
the  northerly  half  of  his  premises  to  Clark  &  Allen,  who  have  erected 
thereon  a  grain  elevator,  used  in  connection  with  the  landing  of  boats 
at  the  bulk-head.  It  must  be  assumed,  therefore,  under  such  circum- 
stances, that  the  lease  to  the  complainant  was  intended  to  pass  and 
did  pass,  as  an. incident  thereto,  whatever  rights  of  wharfage  the 
Brower  estate  held.  Huttemeier  v.  Albro,  18  N.  Y.  48;  Voorheee  v. 
Burchard,  55  N.  Y.  98.  It  could  not  pass  more.  What  their  rights 
were,  is  the  turning  point. 

The  premises  in  question  are  far  to  the  eastward  of  the  line  of  400 
feet  below  low-water  mark,  and  hence  were  formerly  the  property  of 
the  state,  from  which  Brower's  title  to  the  lots  and  his  rights  of 
wharfage,  if  any,  must  be  deduced.  Omitting  any  reference  to  vari- 
ous acts  and  grants  by  the  legislature  and  the  city,  which  present 
eorae  complications  of  title,  and  which  are  set  forth  in  detail  in  the 
elaborately  considered  case  of  Nott  v.  Thayer,  2  Bosw.  10,  the  view 
most  favorable  to  the  title  and  rights  of  John  L.  Brower  is  that 
which  deduces  the  complainants'  alleged  title  from  the  act  of  the 
legislature  of  April  9, 1813,  (Laws  1813,  c.  86,  §§  220,  221,)  in  con- 
nection with  the  ordinance  of  the  common  council  of  December  31, 
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1856,  laying  ont  East  street.  By  the  act  of  1813  (re-enacting  the 
act  of  April  3, 1798)  the  legislature  authorized  the  mayor,  aldermen, 
etc.,  in  brief,  to  lay  out  streets  or  wharves  in  front- of  those  parts  of 
the  city  which  adjoin  the  East  river,  and  from  time  to  time  to  lengthen 
and  extend  said  streets  and  wharves,  to  be  completed  at  the  expense 
of  the  proprietors  of  land  adjoining  or  nearest;  that  such  proprietors 
should  fill  up  the  spaces  lying  between  their  lots  and  such  streets 
and  wharves;  and  that  upon  so  filling  up  and  leveling  the  same  they 
should  become  owners  of  said  intermediate  spaces  of  ground  in  fee- 
simple. 

On  December  31,  1856,  the  mayor,  aldermen,  etc,  passed  an  or- 
dinance establishing  East  street  as  an  exterior  street  along  this  por- 
tion of  tlje  East  river.  Without  stopping  to  inquire  whether  the  or- 
dinance, and  the  proceeding  to  acquire  title  unc'er  it,  were  valid  under 
the  act  of  1813,  but  assuming  them  to  be  so,  East  street,  as  thus 
laid  out,  would  cross  Twenty-third  street  along  the  westerly  line  of 
Avenue  G  extended;  and  the  same  ordinanoe  directed  the  existing 
numbered  streets  to  be  extended  to  East  street,  and  that  the  propri- 
etors of  lands  nearest  to  or  opposite  East  street,  as  thus  established, 
should  make  and  complete  the  street  and  fill  in  the  intermediate 
spaces  by  January  1,  1860.  Before  this  ordinance  was  carried  into 
effect,  the  work  was  arrested  by  the  action  of  the  harbor  commis- 
sioners, appointed  under  the  act  of  March  3,  1855,  whose  report, 
confirmed  by  act  of  the  legislature,  passed  April  27,  1857,  fixed  the 
exterior  bulk-head  line  in  that  vicinity,  as  it  now  exists,  far  within 
the  proposed  East  street,  and  prohibited  any  solid  filling  in  beyond 
this  bulk-head  line.  This  line  is  somewhat  to  the  eastward  of  Tomp- 
kins street,  (since  discontinued,)  and  is  between  Avenue  A  and  the 
extension  of  Avenue  B.  The  Brower  estate,  it  is  claimed,  acquired 
the  fee  of  the  land  between  Tompkins  street  and  this  bulk-head  line . 
of  1857,  by  filling  in  the  "intermediate  spaces,"  as  provided  by  the 
act  of  1813;  but,  as  I  must  assume,  it  did  not  build  either  the  Twenty- 
second  street  or  the  Twenty-third  street  piers,  nor  did  it  ever  obtain 
any  express  grant  from  the  city  of  the  lots  lying  east  of  Tompkins 
street,  or  of  any  right  of  wharfage  thereon.  As  incident  to  the  land 
thus  filled  in,  it  is  claimed  that  the  Brower  estate  acquired  riparian 
rights,  and  the  rights  of  wharfage  along  the  bulk-head.  It  is  along 
this  bulk-bead,  between  Twenty-second  and  Twenty-third  streets,  that 
the  complainant,  as  lessee,  alleges  that  his  riparian  rights  are  threat- 
ened with  injury. 

As  I  have  before  said,  none  of  the  premises  occupied  by  the  com* 
plainant  were  any  part  of  the  original  shore ;  they  were  a  part  of  the 
harbor  of  the  city  of  New  York,  and  far  below  even  low-water  mark. 
Biparian  rights  do  not  attach,  as  a  matter  of  course,  to  a  grant  of 
such  lands  under  tide-water.  A  right  of  wharfage  in  such  cases,  as 
an  incorporeal  hereditament,  must  be  derived  either  from  the  express 
terms  of  the  grant,  as  in  Langdon  v.  Mayor,  etc.,  93  N.  Y.  129, 150,  and 
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in  Marshall  v.  Ouion,  11  N.  Y.  461,  or  from  the  clear  and  manifest 
intent  of  the  grant,  as  shown  by  the  surrounding  circumstances,  such 
as  prior  use,  or  the  declared  intention  of  the  grant.  Langdon  v.  The 
Mayor,  93  N.  Y.  129,  144;  Voorhees  v.  Burchard,  55  N.  Y.  98;  HuU 
termeier  v.  Albro,  18  N.  Y.  48.  In  the  absence  of  an  express  grant 
of  wharfage,  or  of  such  manifest  intention,  the  city  or  the  state,  as 
the  case  may  be,  may  make  successive  grants  of  its  lands  under  water, 
each  in  front  of  the  former,  to  different  grantees,  without  any  violation 
of  the  rights  of  either ;  and  neither  the  first  nor  the  last  grantee  will  ac- 
quire any  exclusive  riparian  privileges.  None  of  such  grantees  are 
in  any  proper  sense  riparian  owners  at  all ;  and  riparian  rights  do 
not  attach  to  such  grants.  Weber  v.  Harbor  ComWs,  18  Wall.  57,  67. 
In  this  state,  where  the  common  law  on  this  subject  prevails,  and  the 
state  is  owner  of  the  soil  below  high- water  mark,  it  was  long  since 
settled  that  a  grant  of  such  lands,  even  with  a  right  to  erect  a  wharf 
expressed  in  the  grant,  was  by  implication  of  law  not  an  exclusive 
grant  of  wharfage  rights;  but  that  such  rights,  so  long  as  they  were 
not  wholly  cut  off,  were  subject  to  be  modified  and  abridged  through 
other  grants  and  other  harbor  regulations  for  the  public  benefit,  with- 
out compensation.  Lansing  v.  Smith,  8  Cow.  146;  4  Wend\  9,  22-24. 
And  in  the  case  of  Gould  v.  Hudson  River  R.  Co.  6  N.  Y.  522,  it  was 
held  by  the  court  of  appeals  that  an  owner  of  upland  along  high-wate** 
line  on  the  Hudson  river  had  no  exclusive  riparian  rights  below  that 
line,  and  hence  sustained  no  legal  damage  from  a  railroad  embank- 
ment built  under  a  grant  from  the  state  which  out  off  his  access  to 
the  river.  This  decision  has  never  been  questioned  as  a  rale  of  prop- 
erty in  this  state.  See  People  v.  Tibbetts,  19  N.  Y.  523,  528;  People 
v.  Canal  Appraisers,  33  N.  Y.  461,  487.  It  was  cited,  and  its  prin- 
ciples reaffirmed,  in  the  recent  case  of  Langdon  v.  Mayor,  etc.,  supra, 
where  the  decision  rested  upon  an  express  grant  of  wharfage  rights. 

As  establishing  a  law  of  property,  these  decisions  would  be  bind- 
ing, I  think,  under  section  721  of  the  United  States  Revised  Statutes, 
as  rules  of  decision  in  the  federal  courts,  even  if  there  was  no  author- 
ity in  the  supreme  court  on  this  subject.  Barney  v.  Keokuk,  94  U. 
S.  338.  But  the  decisions  of  the  supreme  court  are  of  precisely  the 
same  effect.  In  Yates  v.  Milwaukee,  10  Wall.  504,  (relied  on  by  the 
complainant's  counsel,)  the  rignts  of  even  a  strictly  riparian  propri- 
etor are  declared  to  be  "subject  to  such  general  rules  and  regulations 
as  the  legislature  may  see  proper  to  impose  for  the  protection  of  the 
rights  of  the  public,  whatever  these  rights  may  be."  But  in  the  sub- 
sequent case  of  Weber  v.  Harbor  Com'rs,  18  Wall.  57,  the  supreme 
court  held  that  a  grant  from  the  state  of  land  under  water  in  the  har- 
bor of  San  Francisco  up  to  the  exterior  line  of  the  bulk-head,  where 
the  city  already  had  by  law  the  oontrol  of  the  wharves  and  of  wharf- 
age rights,  did  not  confer  on  the  complainant  any  riparian  rights  as 
against  the  city;  and  his  bill,  filed  to  prevent  such  rights  from  being 
wholly  cut  off,  was  dismissed.    That  case,  in  all  essential  particulars, 
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analogous  to  the  present.  It  is  true  that  the  complainant  there 
had  built  out  a  wharf  for  his  own  use.  But  the  complainant  here 
claims  certain  exclusive  privileges  in  the  slip  beyond  the  bulk-head, 
which  involves  the  same  principle.  It  was  not  there  proposed  to 
abate  the  complainant's  wharf  as  a  nuisance,  but  to  surround  it  by 
a  larger  wharf,  and  appropriate  it  to  the  public  use.  Had  the  com-  a 
plainant  there  been  held  to  have  had  any  right  to  exclusive  priv- 
ileges along  his  bulk-head,  he  would  have  been  entitled  to  his  injunc- 
tion or  to  compensation.    But  the  court  say : 

"The  complainant  is  not  the  proprietor  of  any  land  bordering  on  the  shore 
of  the  sea  in  any  proper  sense  of  the  term.  *  *  *  There  is  no  just  foun- 
dation for  his  claim  as  riparian  proprietor.  He  holds,  as  his  predecessors  took 
the  premises,  freed  from  any  such  appendant  right.  *  *  *  They  took 
whatever  interest  they  obtained  in  subordination  to  the  control  by  the  city 
over  the  space  immediately  beyond  the  line  of  the  water  front,  and  the  right 
of  the  state  to  regulate  the  construction  of  wharves  and  other  improvements. 
*  *  *  Having  the  power  of  removal,  (of  the  complainant's  wharf,)  she 
could,  without  regard  to  the  existence  of  the  wharf,  authorize  improvements 
in  the  harbor,  by  the  construction  of  which  the  use  of  the  (complainant's) 
wharf  would  necessarily  be  destroyed."    Pages  65-67. 

The  same  principles  were  again  affirmed  and  applied  in  Barney  v. 
Keokuk,  94  U.  S.  324,  and  in  the  recent  case  of  The  Potomac  Steam- 
boat Co.  v.  Upper  Potomac  Steam-boat  Co.  109  U.  8.  672,  S.  C.  3 
Sup.  Ct.  Rep.  445,  where  it  was  held  that  a  public  street  intervening 
between  complainant's  lots  and  the  established  river  front,  cuts  off 
any  exclusive  riparian  rights  in  the  owner  of  the  lots  on.  the  opposite 
side  of  the  street,  whether  the  fee  of  the  street  be  in  the  public  or  not, 
the  complainant  not  having  any  express  grant  of  wharfage  rights. 

The  federal  decisions  are  in  accord,  therefore,  with  those  of  this 
state,  so  far  as  respects  riparian  rights  attaching  to  grants  of  land 
under  water  in  harbors  or  along  navigable  rivers.  I  find  no  case 
where  any  such  exclusive  rights  are  recognized,  unless  they  are  de- 
rived from  the  state  or  the  city  in  express  terms,  or  else  by  necessary 
implication  from  the  circumstances  of  the  grant.  But  if  the  act  of 
1813  and  the  ordinance  of  1856  be  looked  to  as  sources  of  the  grant 
of  a  right  of  wharfage,  no  allusion  to  wharfage  or  to  any  riparian 
rights,  on  the  part  of  those  filling  in  the  intermediate  spaces,  is  found 
there,  except  on  condition  of  their  having  built  the  wharves  or  piers, 
which  it  is  not  here  claimed  that  they  did;  and  the  whole  tenor  of 
both  the  act  of  1813  and  the  ordinance  of  1856  is  manifestly  incon- 
sistent with  the  idea  that  the  owners  who  should  fill  in  the  interme- 
diate spaces  were  otherwise  to  acquire  any  right  of  wharfage,  or  even 
any  title  to  lots  to  the  water's  edge,  so  as  to  become  riparian  owners 
at  all.  Under  the  ordinance  of  1856,  East  street  was  to  be  an  exte- 
rior street  which  would  separate  such  proprietors  from  the  water 
front,  and  under  the  act  of  1813  an  exterior  street,  like  West  street 
or  South  street,  was  also  contemplated ;  but  even  had  not  such  an 
exterior  street  been  designed  to  intervene  under  the  ordinance  of 
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1856  and  the  act  of  1813,  to  cut  off  any  riparian  ownership  from 
those  who  might  fill  in  the  "intermediate  spaces,"  still  the  act  of 
1813  itself  manifestly  confers  on  the  city  the  right  of  wharfage  on 
the  wharves  to  be  built  out  by  it  from  the  extended  streets,  and  the 
control  of  wharfage  rights.  Subsequent  acts  have  repeatedly  con- 
Armed  this  right.  Lang  Aon  v.  The  Mayor,  93  N.  Y.  144,  145.  The 
wharves  form  the  slips;  and  without  the  protection  of  the  wharves,  in 
the  rapid  tides  of  the  East  river,  the  bulk-heads  themselves  would 
be  comparatively  impracticable  for  use.  The  slips  are  so  narrow, 
being  not  much  above  200  feet  wide,  that  the  exercise  of  unre- 
stricted rights  of  wharfage  by  an  owner  along  the  line  of  the  bulk- 
head would,  moreover,  be  plainly  incompatible  with  the  exercise  of  the 
same  rights  by  the  oity  upon  its  own  wharves  on  each  side  of  the  slips. 
The  slips  formed  by  the  wharves  are  appurtenant  to  and  for  the  use 
and  benefit  of  the  wharves,  and  of  the  city  which  owns  them,  and  of 
the  public  which  is  entitled  to  the  full  use  of  them;  not  for  the  use  or 
benefit  of  the  bulk-head  owners.  Without  the  full  and,  it  may  be,  ex- 
clusive use  of  the  slips,  the  full  use  of  the  wharves  cannot  be  enjoyed. 
If  an  owner  along  the  bulk-head  line  can  lawfully  moor  six,  eight,  ten, 
or  even  twenty  canal-boats  at  once  along-side  the  bulk-head,  tier  upon 
tier;  as  it  is  said  the  complainant  sometimes  has  done,  he  may  thus 
occupy  the  whole  slip  and  exclude  the  public  from  the  wharves  alto- 
gether, and  the  city  from  its  rightful  wharfage  and  use  of  the  slip. 
On  the  other  hand,  the  full  enjoyment  of  the  wharves  by  the  city  or  its 
lessees  for  Wharfage  purposes,  may,  if  the  public  needs  require  it,  de- 
mand the  use  of  the  entire  slip.  There  cannot  exist,  therefore,  full 
riparian  rights  of  wharfage  in  both  parties  at  the  same  time.  The  act 
of  1813  leaves  no  possible  aoubt  which  of  the  two — the  oity  which 
builds  the  wharves,  or  the  owner  who  fills  in  intermediate  spaces  and 
thus  becomes  owner  of  the  bulk-head  lots — is  intended  to  enjoy  this 
right  of  wharfage.  All  that  the  act  of  1813  gives  to  the  latter  is  the 
title  to  the  "intermediate  spaces;"  an  exterior  street,  as  I  have  said, 
being  contemplated  by  that  act,  which  would  exclude  him  from  the 
enjoyment  of  riparian  rights ;  while  the  city  is  to  take  the  benefit  of 
the  wharves  which  it  builds,  and  with  them  the  use  of  the  slips  for 
the  purposes  of  wharfage.  No  intention  to  confer  riparian  rights  on 
the  owner  of  spaces  filled  in  can  be  deduced  from  the  act  of  1857, 
which  prevented  the  construction  of  the  proposed  exterior  street. 

As  the  estate  of  Brower,  therefore,  obtained  no  right  of  wharfage 
by  the  terms  of  any  grant,  nor  by  any  intention  of  the  city  or  state, 
from  whom  it  derives  title,  it  has  not,  in  my  judgment,  any  legal 
right,  as  against  the  city  or  its  grantees,  to  convert  the  bulk-head  into 
a  wharf,  and  maintain  it  as  such  as  a  means  of  private  emolument; 
nor  even  any  proprietary  right  to  the  use  of  the  slip  adjoining  the 
bulk-head  as  a  place  for  landing  its  own  boats,  to  the  exclusion  of 
any  necessary  use  by  the  public  under  the  city  or  its  lessees.  It  may 
doubtless  land  boats  there  by  sufferance,  as  any  other  citizen  might 
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do;  bat  it  has  no  right  to  obstruct  the  use  of  the  slip,  or  of  any  part 
of  it,  which  may  be  required  by  the  public  in  mooring  boats  along 
either  the  Twenty-second  or  Twenty- third  street  wharves  np  to  the 
line  of  the  bulk-head,  nor  to  interfere  with  any  other  appropriate  use 
of  a  wharf,  such  as  a  ferry  landing,  which  the  city  and  state,  may  au- 
thorize. 

This  case  differs  from  all  others  which  have  been  cited  in  support 
of  the  injunction,  in  the  fact  that  the  complainant  and  those  whom 
he  represents  have  neither  any  title  to  the  slip  or  to  the  land  in  front 
of  the  bulk-head,  nor  any  express  grant  of  a  right  of  wharfage,  nor 
any  evidence  of  any  intent  by  the  state  or  city  to  grant  such  a  right. 
The  case  of  Lansing  v.  Smith,  eupra,  as  above  observed,  long  since 
decided  that  even  if  wharfage  bad  been  granted,  subsequent  obstruc- 
tions in  front,  necessary  for  the  public  convenience,  were  no  gronnds 
for  a  claim  of  damages,  so  long  as  access,  though  impaired,  still  re- 
mained. In  the  present  case  a  basin  of  145  feet  long  by  the  wharf 
wDl  remain  free  along  the  upper  part  of  the  bulk-head;  while  the 
lower  part,  embracing  more  than  one-half  the  complainant's  frontage, 
will  be  completely  open  and  unobstructed  as  before. 

The  papers  before  me  do  not  show  any  legal  rightfr-in  the  com- 
plainant beyond  this  means  of  access  still  reserved  to  him  by  the 
proposed  structures ;  and  without  referring  to  the  other  points  raised, 
the  motion  should,  upon  the  above  ground,  be  denied. 


.Philadelphia  &  Heading  Coal  &  Ibon  Co.  v.  The  Mayob,  etc 


1.  Lessor  and  Lessee  —  Title  of  Lessor — Lessee  Charged  with  Notice  of 
Rights  or  Lessor. 

A.  lessee  is  charged  with  fall  notice  of  the  terms  of  a  grant  of  the  leased 
premises  to  his  lessor,  and  his  rights  are  subject  to  those  terms,  unless  subse- 
quently released  or  extinguished. 


Where  a  grantee  acquires  wharfage  rights  in  the  premises,  his  lessee,  as 
against  the  grantor,  may  exercise  similar  rights,  subject  only  to  the  terms  of 
the  grant  to  his  lessor;  and  aside  from  those  terms,  only  the  lessor  could  ques 
tion  the  lessee's  right  to  an  easement  over  the  remaining  lands  granted  to  tba 
lessor. 

3.  Same— Injunction— Lessee's  Right  to  Continuance  of. 

Where  a  lessee  is  in  possession  of  valuable  wharfage  privileges,  he  has  a  right 
to  a  continuance  of  an  injunction  to  restrain  the  cutting  off  of  those  privileges 
until  his  legal  rights  are  compensated  for  under  the  act  of  1871,  requiring  the 
dock  department  of  the  city  to  make  such  compensation. 


0 

[Citouit  Covrt,  S.  D.  New  York.   July  21,  1884.) 


2.  Same. 


In  Equity. 

Mitchell  dk  Mitchell,  for  plaintiff. 
E.  H.  Lacombe,  for  defendant. 
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Bbown,  J.  The  dock  department  of  the  city  of  New  York,  under 
the  act  of  1871,  is  required  to  provide  for  compensation  to  the  own- 
ers of  existing  wharfage  rights  before  building  the  exterior  wall  in 
the  Hudson  river  which  would  out  off  those  rights.  I  cannot  doubt 
that  the  complainant  and  its  receiver  are  lawfully  possessed  of  cer- 
tain wharfage  rights  and  privileges  along  the  wharf  erected  inside 
of  the  Hne  of  Twelfth  avenue,  upon  the  land  leased  from  the  estate 
of  Cornelius  Bay,  and  that  these  rights  are  of  some  value,  although 
they  might  possibly  be  abridged  or  destroyed  hereafter  through  pro- 
ceedings taken  by  the  city  and  the  estate  of  Bay,  or  its  successors, 
in  accordance  with  the  terms  of  the  grant  by  the  mayor,  etc.,  in 
1838.  The  complainant  is  chargeable  with  full  notice  of  the  terms 
of  that  grant,  and  their  rights  are  subject  to  those  terms,  unless  tbey 
have  been  subsequently  released  or  in  some  way  extinguished. 

Under  the  grant  by  the  city  to  the  estate  of  Bay,  which  expressly 
conveyed  the  right  to  wharfage  along  Twelfth  avenue,  which  was 
then  the  city's  exterior  line  of  land  under  water,  I  think  wharfage 
rights  might  be  exercised  by  that  estate  inside  of  the  line  of  Twelfth 
avenue,  so  long  as  the  lots  under  water  were  not  filled  in,  as  well 
as  along  its  western  line ;  and  the  lessees  from  Bay's  executors  might, 
•  therefore,  as  against  the  city,  exercise  similar  rights,  subject  only  to 
the  terms  of  the  grant  to  their  lessors,  requiring  the  streets  to  be 
filled  in,  on  three  months'  notice;  and,  aside  from  those  terms,  only 
Bay's  estate  could  question  their  lessee's  right  to  an  easement  over 
the  estate's  remaining  lands  under  water  out  to  the  •  exterior  line 
of  Twelfth  avenue.  Being  then  lawfully  in  possession  of  wharfage 
privileges  of  some  value,  complainants  have  a  right  to  a  continuance 
of  the  injunction  until  their  existing  legal  rights,  so  long  as  they 
shall  exist,  are  compensated  for  under  the  act  of  1871;  and  the  mo- 
tion to  vacate  the  injunction  must  be  denied.  But  the  injunction 
must  not  be  so  construed  as  to  prevent  any  enforcement  by  the  city 
of  the  terms  of  its  grant  to  Bay's  estate,  or  any  preliminary  steps, 
by  notice  or  otherwise,  necessary  thereto.  Other  parties  and  other 
questions  than  those  now  before  the  court  are  involved  in  any  pro- 
ceedings of  that  kind  which  might  affect  the  complainant's  rights; 
and  if  the  complainant  has  any  grounds  on  which  to  oppose  the  en- 
forcement of  those  terms,  they  should  be  presented  by  an  appropriate 
action,  and  with  all  the  necessary  parties  before  the  court,  after  some 
proceedings  to  enforce  the  terms  of  the  grant  have  been  had,  or  ap* 
pear  about  to  be  taken.  A  modification  of  the  injunction  to  that 
extent  may,  if  desired,  be  had. 
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The  Exchange  Bane  Tax  Gases. 


Williams  v.  Board  of  Supbbvisobs  of  the  Codnty  or  Albany. 


1.  Taxation  of  Nation  al  Bark  Shares  by  State  — Aot  op  Legislature  of 

New  Yoke— Laws  1883,  Ch.  345 — Validity. 

The  legislature  of  a  state  cannot  validate  a  tax  which  is  prohibited  by  the 
laws  of  the  United  States ;  but  it  is  competent  for  it  to  sanction  retroactively 
such  proceedings  in  the  assessment  of  a  tax  as  they  could  have  legitimately 
sanctioned  in  advance. 

2.  Same— Act  of  New  Yoek  Leoislattob  op  1881,  Oh.  271— The  Defect  nr 

that  Act. 

In  the  act  of  1881,  e.  271,  Laws  New  York,  the  fatal  vice  was  the  denial  of 
an  opportunity  to  those  assessed  to  be  beard  and  permitted  to  obtain  the  de- 
ductions and  corrections  allowed  by  the  general  system  of  assessments. 
8.  Same— Validattko  Acts. 

The  general  rule  has  often  been  declared  that  the  legislature  may  validate 
retrospectively  any  proceedings  which  they  may  have  authorized  in  advance; 
and  it  is  immaterial  that  such  legislation  may  operate  to  divest  an  individual 
of  a  right  of  action  existing  in  his  favor,  or  subject  him  to  a  liability  which  did 
not  exist  originally.  In  a  large  class  of  cases  this  is  the  paramount  object  of 
such  legislation. 

4.  Same— Validating  Act — Payment  of  Taxes  in  Advance  of  Oppobtdnitt 

to  be  Heard. 

If  it  was  within  the  power  of  the  legislature  to  provide  for  the  collection  of 
a  tax  by  a  system  which  requires  the  tax-payers  to  pay  in  advance  of  an  oppor- 
tunity to  be  heard,  but  permits  them  to  have  a  subsequent  hearing  and  to  ob- 
tain restitution,  if  restitution  ought  to  be  made,  the  validating  act  was  consti- 
tutional. 

5.  Same— Summmaby  Methods  of  Dispossession  under  Taxation— Otherwise 

in  Judicial  Proceedings. 

In  judicial  proceedings  due  process  of  law  requires  a  hearing  before  condem- 
nation, and  judgment  before  dispossession ;  but  when  property  is  appropriated 
to  or  under  the  power  of  taxation,  different  considerations  from  those  which 
prevail  between  individuals  obtain.  It  is  not  indispensable  that  a  hearing  be 
secured  before  assessment  or  before  collection  of  the  tax;  but  it  is  sufficient  if 
reasonable  provision  is  made  for  a  hearing  afterwards,  a  correction  of  errors, 
or  a  restitution  of  the  tax  or  part  of  a  tax  unjustly  imposed. 

At  Law. 

Matthew  Hale,  for  plaintiff. 
Peckham  <Ss  Hosendale,  for  defendant. 

Wallace,  J.  This  action  is  brought  to  recover  certain  taxes  as- 
sessed against  the  plaintiff  and  several  assignors  of  the  plaintiff,  in 
the  years  1877,  1878,  and  1879,  and  collected  by  the  defendant. 
The  persons  thus  assessed  were  stockholders  of  the  National  Albany 
Exchange  Bank,  of  the  city  of  Albany.  The  assessors  omitted  in 
those  years  to  place  the  names  of  the  shareholders  upon  the  assess- 
ment roll  in  accordance  with  the  requirements  of  the  state  laws  reg. 
nlating  assessments;  and  it  was  held  by  this  court  in  Albany  City 
Nat,  Bank  v.  Mahar,  6  Fbd.  Rep.  417,  that  such  omission  rendered 
the  tax  illegal,  because  the  requirement  which  was  disregarded  by  the 
assessors  was  designed  to  afford  tax-payers  an  opportunity  for  the 


{Circuit  Court,  N.  D.  New  York.   July  23, 1884.) 
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examination  and  revision  of  their  assessments,  and  therefore  should 
not  be  deemed  direotory  merely,  but  essential,  and  a  condition  preced- 
ent to  the  validity  of  the  tax. 

It  lis  insisted  for  the  plaintiffs  that  the  taxes  thus  collected  were 
illegal,  for  the  additional  reason  that  the  assessors  violated  the  rule 
of  uniformity  prescribed  by  section  5219,  Rev.  St.,  which  prohibits 
the  taxation  of  shares  in  national  banks  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in  the  hands  of  individual  citizens 
of  the  state.  This  contention  rests  upon  the  fact  that  the  assessors 
habitually  and  intentionally  adopted  the  practice,  in  assessing  indi- 
viduals upon  bank  shares  held  by  them  in  various  banks  of  the  city 
of  Albany,  of  estimating  the  value  of  the  shares  at  par,  and  assessing 
them  at  that  valuation  less  a  deduction  of  the  assessed  value  of  the 
real  estate  of  the  bank,  although,  as  a  matter  of  fact,  the  value  of 
such  shares  differed  in  different  banks,  so  that  while  the  shares  in  all 
the  banks  were  really  worth  more  than  their  par  value,  the  shares  in 
some  of  them  were  worth  less  than  the  shares  in  others.  It  does  not 
appear  affirmatively  that  the  rule  of  valuation  thus  adopted  operated 
to  assess  the  shares  of  the  stockholders  here,  higher  in  proportion  to 
their  value  than  moneyed  capital  generally.  It  was  applied  alike  to 
shares  in  national  banks  and  shares  in  state  banks,  and  it  is  not 
shown  how  the  capital  of  individual  bankers  was  valued.  The  action 
of  the  assessors  may  have  been  a  palpaple  violation  of  their  duty  un- 
der the  laws  of  the  state;  and  it  has  been  so  characterized  in  the 
opinions  of  the  judges  of  the  state  courts,  when  the  validity  of  the 
assessments  has  been  questioned;  but  it  does  not  follow  that  it  was 
an  unfair  discrimination  against  shareholders  of  national  banks,  and 
therefore  in  contravention  of  the  federal  law.  The  question,  how- 
ever, is  not  an  open  one  in  this  court,  it  having  been  decided  adversely 
to  the  plaintiff  upon  the  same  state  of  facts  in  Stanley  v.  Board  of 
Sup'rs,  15  Fed.  Rep.  483.  The  disposition  which  must  be  made  of 
this  question  is  fatal  to  the  plaintiff's  case,  because  the  case  does  not 
turn  upon  the  point  of  the  illegality  of  the  original  assessments. 
That  point  has  already  been  decided  in  favor  of  the  plaintiff.  The 
case  turns  upon  the  efficacy  of  the  curative  act  passed  by  the  legisla- 
ture of  the  state  to  validate  the  assessments  in  controversy.  Chap- 
ter 345,  Laws  1833.  Undoubtedly,  the  legislature  could  not  val'date 
a  tax  which  was  prohibited  by  the  laws  of  the  United  States;  but  it 
was  competent  for  them  to  sanction,  retroactively,  such  proceedings 
in  the  assessment  of  the  tax  as  they  could  have  legitimately  sanctioned 
in  advance. 

The  act  of  1883  is  the  second  legislative  attempt  to  validate  the 
taxes  in  dispute.  The  prior  act  (chapter  271,  Laws  1881)  was  ad- 
judged by  this  court,  in  Albany  City  Nat.  Bank  v.  Maker,  9  Fed. 
Rep.  884,  unconstitutional,  because  it  was  in  effect  a  legislative  as- 
sessment of  a  tax  upon  a  body  of  individuals,  without  apportionment 
or  equality  as  between  them  and  the  general  body  of  tax-payers. 
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The  fatal  vice  of  the  act  was  the  denial  of  an  opportunity  to  those 
assessed  to  be  heard  and  permitted  to  obtain  the  deductions  and  cor- 
rections allowed  by  the  general  system  of  assessments. 

The  present  act  is  carefully  framed  to  obviate  the  objections  which 
were  fatal  to  the  former  act.  It  legalizes  and  confirms  the  assess- 
ments contained  in  the  assessment  rolls  for  the  several  wards  of  the 
city  of  Albany  for  the  years  1876,  1877,  and  1878,  and  on  file  in  the 
office  of  receiver  of  taxes,  subject  to  the  right  of  the  parties  interested 
to  claim  any  deduction  from  or  cancellation  of  the  assessments  to 
which  they  would  have  been  entitled,  under  the  laws  existing  when 
the  respective  assessments  were  made ;  and  it  provides  for  a  reason- 
able notice,  and  a  reasonable  opportunity  for  the  parties  to  be  heard, 
and  to  obtain  such  deductions  or  remission  of  the  tax  as  may  be  just. 
It  also  provides  for  restitution  to  all  the  parties  of  any  sum  improp- 
erly included  in  the  tax,  with  interest  from  the  time  the  tax  carried 
interest. 

The  only  objeotion  to  the  validating  act,  which  seems  to  deserve 
consideration,  is  found  in  the  circumstance  that  the  tax-payers  have 
not  been  given  an  opportunity^  be  heard  until  after  they  W6re  com- 
pelled to  pay  their  taxes.  The  general  rule  has  often  been  declared 
that  the  legislature  may  validate,  retrospectively,  any  proceedings 
which  they  might  have  authorized  in  advance.  And  it  is  immaterial 
that  such  legislation  may  operate  to  divest  an  individual  of  a  right 
of  action  existing  in  his  favor,  or  subject  him  to  a  liability  which  did 
not  exist  originally.  In  a  large  class  of  cases  this  is  the  paramount 
object  of  such  legislation.  If,  therefore,  it  was  within  the  competency 
of  the  legislature  to  provide  for  the  collection  of  a  tax  by  a  system 
which  requires  the  tax-payers  to  pay  in  advance  of  an  opportunity  to 
be  heard,  but  which  permits  them  to  have  a  subsequent  hearing  and 
to  obtain  restitution,  if  restitution  ought  to  be  made,  the  validating 
act  was  constitutional. 

Under  the  power  of  taxation  the  property  of  the  citizen  is  appro- 
priated for  the  public  use  to  the  extent  to  which  he  should  contribute 
to  the  public  revenues,  and  he  is  liable  to  have  a  demand  established 
against  him  on  the  judgment  of  others  regarding  the  sum  which  he 
should  justly  and  equitably  contribute.  He  cannot  be  deprived  of 
his  property,  even  under  the  power  of  eminent  domain,  without  due 
process  of  law ;  or,  in  other  words,  without  notice  and  an  opportu- 
nity to  be  heard;  and  this  is  an  essential  requisite  of  every  lawful 
proceeding  which  affects  rights  ofproperty  or  of  person.  In  judicial 
proceedings  due  process  of  law  requires  a  hearing  before  condemna- 
tion, and  judgment  before  dispossession;  but  when  property  is  ap- 
propriated to  the  public  use  under  the  power  of  eminent  domain,  or 
under  the  power  of  taxation,  different  considerations  from  those  which 
prevail  in  controversies  between  individuals  obtain.  Thus,  when 
property  is  taken  under  the  power  of  eminent  domain  by  the  state,  or 
by  municipal  corporations  by  state  authority,  the  adjudications  sanc- 
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tion  the  validity  of  laws  which  permit  the  property  of  the  citizen  to 
be  appropriated  before  a  hearing,  and  before  compensation.  It  is 
sufficient  if  provision  is  made  by  the  law  by  which  the  party  can  ob- 
tain compensation,  and  for  a  hearing  before  an  impartial  tribunal  to 
award  the  compensation.  And  it  is  assumed  by  the  decisions  in 
these  cases  that  the  property  of  the  municipality  is  a  fund  to  which 
he  can  resort  without  risk  of  loss.  Cooley,  Const.  Lim.  560,  561. 
There  seems  to  be  no  reason  for  a  different  rule  when  the  money  of 
the  tax-payer  is  appropriated  by  the  sovereign  power  under  the  right 
of  taxation.  The  reason  why  a  right  to  be  heard  by  the  tax-payer 
respecting  the  imposition  of  a  tax  is  valuable  and  essential  for  his 
protection,  is  in  order  that  he  shall  not  be  obliged  to  bear  a  dispropor- 
tionate part  of  the  public  burden.  If  the  taxing  laws  secure  him  in 
this  right  as  effectually  as  is  deemed  sufficient  in  laws  authorizing 
his  property  to  be  taken  under  the  power  of  eminent  domain,  it  would 
seem,  upon  analogy  and  upon  principle,  that  he  is  protected  suffi- 
ciently, and  that  the  taxing  laws  would  not  contravene  the  constitu- 
tional prohibition. 

Undoubtedly,  it  is  beyond  the  power  of  the  legislature  to  validate 
the  acts  of  taxing  officers  of  a  character  which  cannot  be  justified  as 
an  exercise  of  the  taxing  power;  as  where  a  part  of  the  property  in  a 
taxing  district  should  be  assessed  at  one  rate  and  a  part  at  another, 
or  if  persons  or  property  should  be  assessed  for  taxation  in  a  district 
which  did  not  include  them.  And  it  is  stated  in  general  terms,  by  a 
text  writer  of  high  authority,  that  a  validating  act  cannot  cure  the 
illegality  of  an  assessment  made  without  any  notice  to  the  persons 
interested.  Cooley,  Tax'n,  227,  228.  The  case  of  Marsh  v.  Chesnut, 
14  111.  223,  and  Billings  v.  Detten,  15  111.  218,  are  referred  to  as  sus- 
taining the  proposition.  These  were  cases  where  the  curative  act  was 
held  bad  for  the  same  reason  that  the  curative  act  of  1881  was  held  to 
be  nugatory  by  this  court, — because  it  did  not  provide  for  an  assess- 
ment upon  notice  to  the  tax-payer,  and  thus. perpetuated  the  vice  of 
the  original  assessment.  The  present  act,  as  has  been  said,  is  framed 
to  obviate  this  objection.  No  adjudged  case  has  been  cited  by  coun- 
sel or  has  met  the  attention  of  the  court  where  such  an  act  has  been 
considered.  It  is  asserted  in  many  cases  that  notice  and  an  oppor- 
tunity for  hearing  of  some  description  are  matters  of  constitutional 
right;  but  it  has  nowhere  been  deolared  that  it  is  indispensable  that 
the  hearing  should  be  one  in  advance  of  the  collection  of  the  tax. 
The  operation  of  the  present  act  is  to  preserve,  substantially,  to  the 
tax-payers.the  right  of  which  they  were  originally  deprived,  to  give 
them  an  opportunity  to  question  the  justice  of  the  assessment,  and  to 
restore  to  them  the  sums  which  were  illegally  collected  of  them.  In 
view  of  the  large  and  almost  unlimited  discretion  which  resides  in 
the  legislature  to  regulate  the  mode  and  conditions  of  taxation,  it  is 
believed  to  be  valid  and  effectual  to  legalize  the  proceedings  here. 

Judgment  is  ordered  for  the  defendant. 
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'Circuit  Court,  D.  Oregon.   July  26, 1884.) 


1.  Adverbs  Possession. 

The  open  and  exclusive  use  of  real  property,  for  the  purpose  to  which  it  is 
ordinarily  fit  or  adapted,  accompanied  with  a  claim  of  ownership  by  the  occu- 
pant,  constitutes  adverse  possession,  and  the  erection  of  a  fence  or  other  arti- 
ficial boundary,  to  indicate  the  limits  of  such  possession,  is  not  essential  thereto. 

2.  Plea  of  the  Statute  op  Lhutatiohs. 

la  an  action  to  recover  possession  of  real  property  the  defense  of  the  statute 
of  limitations  should  be  pleaded  directly,  as  that  the  cause  of  action  did  not 
accrue  within  the  prescribed  period  next  before  the  commencement  of  the 
action :  but  the  allegation  that  neither  the  plaintiff  nor  his  grantor  was  seized 
or  possessed  of  the  premises  during  that  period,  is  sufficient  to  allow  proof  of 
adverse  possession  by  the  defendant  inconsistent  with  the  plaintiff's  right  to 
maintain  the  action: 

3.  AUKSOMKNT  AFTER  VERDICT. 

In  the  furtherance  of  justice,  the  defendant  may  be  allowed  to  amend  such 
a  defense  after  verdict,  so  as  to  make  it  conform  to  the  ultimate  fact  proven, 
— that  the  action  did  not  accrue,  etc. 

4.  Proof  of  Possession. 

The  fact  that  the  plaintiffs  grantor  abandoned  or  relinquished  the  possession 
of  the  premises  in  controversy  to  the  defendant  absolutely,  for  any  cause  or 
consideration,  and  that  the  latter  thereupon  took  and  held  such  possession  to 
the  exclusion  of  such  grantor  and  his  assigns,  may  be  shown  by  parol  in  sup- 
port of  the  defense  of  the  statute  of  limitations. 

5.  Assessment  Roll. 

The  fact  that  c  parcel  of  laud  does  not  appear  on  the  assessment  roll  of  the 
county  in  a  givou  year  as  the  property  of  the  defendant,  in  an  action  for  the 
recovery  of  the  same,  does  not  tend  to  contradict  the  testimony  of  such  de- 
fendant to  the  effect  that  be  paid  the  taxes  thereon,  as  owner,  in  such  year; 
nor  is  it  competent  evidence  in  such  action,  for  or  against  either  party,  of  the 
ownership  of  such  land. 

Action  to  Recover  Possession  of  Real  Property.    Motion  for  a  new 


This  action  is  brought  to  recover  the  possession  of  two  parcels  of 
land  situate  in  Yamhill  county,  Oregon,  and  for  the  rents  and  profits 
of  the  same  during  their  detention  from  plaintiff.  It  is  alleged  in 
the  complaint  that  on  January  1,  1875,  one  Susan  R.  Hall  was  the 
owner  in  fee  of  the  two  parcels ;  that  William  F.  Hall  was  then  her 
husband;  that  on  that  day  she  died,  leaving  him  surviving  her,  where- 
upon he  became  and  was  tenant  by  the  curtesy  of  an  estate  for  his  life 
in  the  premises ;  that  the  plaintiff,  by  mesne  conveyances,  has  become 
the  owner  of  this  life-estate,  which  is  of  the  value  of  $1,000,  and  is 
entitled  to  the  rents,  issues,  and  profits  of  the  premises  from  Novem- 
ber 8,  1875;  that  on  said  November  8th  the  defendant  ousted  the 
said  Hall  from  the  premises  and  took  possession  thereof,  and  has 
ever  since  withheld  the  same  from  the  said  Hall  and  his  assigns,  and 
from  the  plaintiff,  and  that  the  value  of  said  rents  and  profits  since, 
said  day  is  $3,250,  and  their  present  value  is  $1,000  a  year;  where- 
fore, the  plaintiff  prays  judgment  for  the  possession  of  the  premises, 
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and  for  the  value  of  the  rents  and  profits,  past  and  accruing,  with 
costs. 

By  his  answer  the  defendant  denies  the  several  allegations  of  the 
complaint,  except  those  concerning  the  value  of  the  premises,  the 
relation  of  William  F.  to  Susan  K.  Hall,  and  her  death,  but  he  avers 
that  her  death  took  place  on  March  28,  1868,  and  that  he  has  been 
in  the  exclusive  possession  of  the  premises  and  withheld  the  same 
from  said  Hall  and  the  plaintiff  since  July  14,  1868.  The  answer 
contains  two  special  pleas  or  defenses.  The  first  one  is  made  under 
section  318  of  the  Code  of  Civil  Procedure  of  Oregon,  to  the  claim  for 
rents  and  profits,  and  is  to  the  effect  that  since  July  14,  1868,  the 
defendant  has  claimed  and  held  the  premises,  under  color  of  title, 
adversely  to  the  claim  of  the  plaintiff  and  his  grantors,  and  that  dur- 
ing said  period  has  made  permanent  improvements  thereon,  in  good 
faith,  of  the  value  of  $2,000.  The  second  one  is  intended  as  a  plea 
of  the  statute  of  limitations  in  bar  of  the  action,  and  is  in  these 
words : 

"That  the  said  Susan  R.  Hall  departed  this  life  on  March  °8,  1868,  and 
that  neither  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  or  has 
been  seized  or  possessed  of  the  premises  described  in  the  complaint  and  in 
■question  in  this  action,  or  any  part  or  portion  of  the  same,  within  ten  years 
last  past,  prior  to  the  commencement  of  this  action,  nor  since  July  14, 1868." 

The  Code  of  Civil  Procedure  (sections  3  and  4)  provides  that  an 
action  for  the  recovery  of  the  possession  of  real  property  "shall  only 
be  commenced  within  20  years  after  the  cause  of  action  shall  have 
accrued;"  and  adds,  "and  no  action  shall  be  maintained  for  such  re- 
covery unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor, 
or  grantor,  was  seized  or  possessed  of  the  premises  in  question  within 
20  years  before  the  commencement  of  the  action."  By  the  act  of 
October  17, 1878,  (Sess.  Laws  Or.  p.  21,)  this  period  of  limitation  was 
reduced  to  10  years.  Instead  of  pleading  the  bar  of  the  statute  di- 
rectly and  properly,  as.  that  the  plaintiff  ought  not  to  have  or  main- 
tain his  action  against  the  defendant  because  the  cause  thereof  did 
not  accrue  within  10  years  before  the  commencement  of  the  same, 
the  latter  merely  alleges  that  neither  the  plaintiff  nor  those  under 
whom  he  claims  have  been  seized  or  possessed  of  the  premises  within 
10  years,  from  which  the  inference  may  be  made  that  neither  of  them 
was  disseized  or  dispossessed  of  the  premises  within  that  time,  and 
therefore  no  cause  of  action  accrued  to  either  of  them  within  that 
period  on  such  account. 

The  answer,  as  required  by  section  516  of  the  Code  of  Civil  Pro- 
cedure, also  contains  a  statement  of  the  nature  and  duration  of  the 
defendant's  estate  in  the  premises  and  that  of  his  co-tenants,  to  the 
effect  that  he  is  the  owner  in  fee  of  fifty-one  sixty-fourths  of  tire  first 
parcel  described  in  the  complaint,  and  that  other  persons,  known  and 
unknown  to  him, — naming  the  former  and  the  immediate  ancestors  of 
the  latter, — are  the  owners  in  fee  of  the  remaining  thirteen  sixty- 
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fourths  thereof,  in  common  with  him,  and  that  he  holds  the  whole  of 
said  parcel  for  himself  and  said  co-tenants;  and  tbat  as  to  the  sec- 
ond of  such  parcels  he  is  the  undivided  owner  in  fee  of  the  same. 
The  plaintiff,  replying  to  the  answer,  controverts  the  allegations  in 
the  special  defenses  and  statement  of  the  defendant's  estate  in  the 
premises.  . 

The  case  was  tried  before  the  district  judge,  with  a  jury,  on  No- 
vember 28, 1882,  and  there  was  a  verdict  for  the  defendant.  On  the 
trial  the  plaintiff  showed  title  to  the  first  parcel  of  the  premises,  con- 
taining 235.75  acres,  from  the  United  States  to  Samuel  McSween  and 
wife,  its  donees,  under  the  donation  act  of  September  27,  1850 ;  and 
to  the  second  parcel,  containing  37.50  acres,  from  the  same  source 
to  Stephen  Beauchamp,  and  by  proper  mesne  conveyances  from  said 
donees  to  Susan  R.  Hall,  and  then  put  in  evidence  a  deed  from  Will- 
iam F.  Hall  to  Sidney  Dell,  the  plaintiff's  attorney,  dated  February 
14,  1S80,  of  the  "life-interest"  of  said  Hall  in  the  premises,  and  of 
his  claim  for  rents  and  profits,  for  the  consideration  of  $50;  a  deed 
from  Dell  to  W.  T.  Newby  of  an  undivided  half  of  the  premises,  of 
the  same  date ;  a  deed  from  Dell  of  the  other  undivided  half  to  the  ' 
plaintiff,  dated  April  16,  1880;  and  one  from  Newby  to  the  plaintiff  I 
for  his  undivided  half,  of  the  same  date.  * 

The  defendant  called  William  F.  Hall  as  a  witness,  and  asked  him 
the  question :  M Were  you  in  possession  of  the  premises  in  controversy 
on  the  death  of  your  wife,  Susan  R.  Hall,  in  March,  1868,  and  for 
six  weeks  afterwards,  and  did  you,  in  July  of  that  year,  turn  over  the 
possession  of  the  premises  to  the  defendant  ?" — counsel  for  the  defend- 
ant stating  at  the  time  that  the  object  of  the  question  was  to  sustain 
the  defendant's  right  to  the  possession  of  the  premises  against  the 
witness  and  his  assigns  by  reason  of  the  lapse  of  time.  The  question 
was  objected  to  as  immaterial,  because  the  statute  of  limitations 
had  not  been  pleaded  by  the  defendant.  The  objection  was  over- 
ruled, and  the  ruling  excepted  to.  In  answer  to  the  question  the  wit- 
ness testified  as  follows : 

"I  remained  on  the  premises  some  six  weeks  or  two  months  after  my  wife 
died,  when  I  delivered  the  premises  all  over  to  the  defendant.  Since  then  I 
have  not  exercised  or  claimed  any  authority  over  the  premises.  The  defend- 
ant has  occupied  the  premises  ever  since,  and  I  have  never  claimed  any  inter- 
est in  the  property  as  against  him.  Since  1  turned  the  property  over  to  the 
defendant  he  has  been  in  possession  as  owner,  and  claimed  to  be  the  owner 
to  my  knowledge,  and  I  have  never  made  any  claim  to  it.  I  did  .not  feel  or 
think  that  lever  had  any  curtesy  or  life-estate  in  the  premises  after  my  wife's 
death,  but  Dell  said  I  had,  and  I  made  him  some  kind  of  a  conveyance  in  1880. 
My  wife  died  in  March,  1868;  but  I  did  not  yield  up  any  right  of  my 
daughter  in  the  premises  to  the  defendant." 

The  defendant,  to  maintain  the  bar  of  the  statute,  also  offered  to 
prove  by  himself  that  since  July,  1808,  and  for  more  than  10  years 
prior  to  the  commencement  of  this  action,  he  had  paid  all  the  taxes 
on  the  land  as  his  own;  to  which  evidence  the  plaintiff  objected  for 
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the  same  reason,  but  the  objection  was  overruled  and  the  evidence 
admitted;  and  also  that  in  1868,  after  the  death  of  his  wife,  said  Hall 
claimed  an  interest  of  some  sort-  in  the  premises — he  did  not  know 
what — and  wanted  to  go  away ;  and  that  he  purchased  of  him  what 
he  claimed  to  be  his  (Hall's)  interest  in  the  premises,  including  grow- 
ing crops,  furniture,  and  an  old  horse,  for  $300,  rating  his  interest 
in  the  land  at  $150,  though  he  did  not  understand  what  Hall's  right 
was,  and  that,  so  far  as  Hall  was  concerned,  he  had  occupied  the 
premises  ever  since  as  his  own,  and  has  since  purchased  the  interest 
of  his  daughter  and  heir  of  his  wife  therein,  (for  which  it  appears 
that  he  received  a  deed  from  said  Hall,  as  the  guardian  of  said 
daughter,  on  November  6,  1875;)  to  which  evidence  the  plaintiff  ob- 
jected for  the  same  reason,  and  the  further  one,  that  a  sale  of  an  in- 
terest in  land  could  not  be  shown  by  parol;  but  the  objection  was 
overruled  and  the  evidence  admitted.  To  both  these  rulings  excep- 
tions were  duly  taken. 

To  rebut  the  defendant's  testimony  as  to  the  payment  of  taxes, 
the  plaintiff  offered  in  evidence  certified  copies  of  the  assessment  rolls 
of  Yamhill  county  from  1868  to  1876,  inclusive,  to  show  that  the 
premises  had  not  been  assessed  to  the  defendant  during  those  years ; 
to  the  admission  of  which  the  defendant  objected  as  immaterial,  and 
the  objection  was  sustained  by  the  court,  because  it  did  not  appear 
from  said  assessment  rolls  who  had  paid  the  taxes  in  question ;  to 
which  ruling  the  plaintiff  excepted. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  the  der 
fendant  not  having  introduced  any  evidence  or  claim  under  a  paper 
title  to  the  smaller  of  the  two  parcels  of  land,  before  they  could  find 
that  he  was  in  the  adverse  possession  of  the  same  for  10  years  prior 
to  the  commencement  of  the  action,  "they  must  be  satisfied  that  he 
lived  on  one  or  both  parcels  during  that  entire  period,  and  had  it 
under  inclosure  for  the  entire  ten  years;"  and  also,  "that  without  a 
paper  title  the  defendant  could  only  maintain  a  right  by  adverse 
possession  to  that  which  he  actually  incloses  for  the  whole  ten  years 
prior  to  the  action."  These  instructions  the  court  refused  to  give, 
but  charged  the  jury  that  any  other  evidence  of  actual  possession 
was  sufficient  in  a  settled  farming  country  where  there  are  known 
boundaries  to  claims  and  possessions;  that  it  was  sufficient  if  the 
defendant  exercised  ownership  over  the  premises.  If  he  occupied 
them  as  his  own  for  10  years  prior  to  the  commencement  of  the 
action,  no't  intending  to  recognize  or  allow  that  Hall  had  any  interest 
or  estate  therein,  the  aotion  is  barred ;  and  as  the  plaintiff  has  ad- 
mitted in  open  court  that  if  the  statute  of  limitations  is  well  pleaded 
he  is  barred  from  recovering  the  north  half  of  the  larger  parcel,  your 
inquiry  upon  this  point  will  be  confined  to  the  south  half  of  such 
parcel  and  the  smaller  one;  to  which  refusal  and  instruction  the 
plaintiff  excepted. 

The  jury,  in  addition  to  the  general  verdict  for  the  defendant, 
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found,  in  response  io  questions  snbmitted  to  them  by  the  court,  (1) 
that  the  defendant,  at  the  commencement  of  this  action,  April  21, 
1882,  had  been  in  the  occupation  and  possession  of  the  premises  in 
controversy  adversely  to  W.  F.  Hall,  under  whom  the  plaintiff  claims, 
for  more  than  10  years,  claiming  the  same  as  against  said  Hall  as 
his  own  exclusive  property;  and  (2)  that  said  Hall  was  aware  of  the 
defendant's  occupation  and  possession,  whatever  it  was,  and  never 
did  make  or  assert  any  claim  to  any  interest  or  estate  in  the  prem- 
ises after  he  left  them  in  1868. 

There  was  also  evidence  in  the  case  tending  to  prove  that  the  two 
parcels  of  land  were  contiguous,  and  that  they  had  been  inclosed  for 
more  than  20  years,  and  thaUduring  the  greater  portion  of  that  time 
they  had  been  oocupied  as  one  farm ;  and  that  they  were  inclosed 
anew  by  the  defendant  some  eight  or  nine  years  before  the  commence- 
ment of  this  action. 

The  motion  for  a  new  trial  is  made  on  two  grounds :  First,  the 
verdict  is  contrary  tolaw  and  evidence ;  second,  errors  of  law  included 
in  the  foregoing. exceptions,  as  follows:  (1)  The  admission  of  evi- 
dence to  prove  adverse  possession  by  the  defendant,  when  the  statute 
of  limitations  was  not  pleaded;  (2)  the  refusal  to  admit  the  assess- 
ment rolls  to  rebut  the  evidence  that  the  defendant  had  paid  the  taxes 
on  the  premises ;  (3)  the  admission  of  the  parol  evidence  as  to  the  plain- 
tiffs purchase  of  Hall's  interest  in  the  premises  in  1868;  and  (4)  the 
refusal  of  the  court  to  charge  the  jury,  as  requested  by  the  plaintiff, 
upon  the  subject  of  inclosure,  and  the  error  in  the  oharge  actually 
given. 

Sidney  Dell,  for  plaintiff. 

William  Strong  and  H.  H.  Hurley,  for  defendant. 
Before  Field  and  Deadt,  JJ. 

Field,  Justice.  A  new  trial  must  be  denied.  The  testimony  of 
Hall  as  to  bis  possession  of  the  demanded  premises  in  1868,  after 
the  death  of  his  wife,  his  delivery  of  that  possession  to  the  defend- 
ant, with  his  intended  relinquishment  of  all  interest  in  them,  was 
admissible  to  show  when  the  defendant  took  possession,  and  also  its 
open  and  exclusive  character.  If  to  it  we  add  the  testimony  of  the  de- 
fendant himself,  given  in  his  own  behalf,  the  adverse  character  of  his 
possession  is  well  shown,  and  the  finding  of  the  jury  is  fully  justified. 
More  than  10  years  had  elapsed  between  the  abandonment  of  Hall 
and  the  entry  of  the  plaintiff  thereon,  and  the  commencement  of  the 
action,  and  thus  a  bar  to  the  plaintiff's  recovery  was  created,  even 
supposing  he  had  a  specific  conveyance  of  Hall's  original  interest  in 
the  premises  as  tenant  by  the  curtesy.  The  deed  of  Hall  to  Dell 
is  not  set  forth  in  the  exceptions,  though  it  is  stated  therein  to  be 
of  his  "life-interest,"  with  a  special  warranty  "against  himself  and 
those  claiming  under  him."  Hall  testified  that  he  never  made  any 
claim  to  the  property  or  any  interest  therein  after  he  gave  possession 
to  the  defendant,  and  in  fact  did  not  think  he  had  any,  and  so  told 
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Dell  at  the  time  the  latter  obtained  his  deed.  It  is  therefore  proba- 
ble that  the  deed,  in  effect,  only  amounted  to  a  quitclaim, — a  relin- 
quishment, merely,  of  possible  rights,  instead  of  a  specific  conveyance 
of  a  certain  interest, — a  probability  which  is  much  enhanced  by  the 
very  small  consideration  given  for  it.  But,  treafrng  it  as  a  convey- 
ance of  whatever  interest  Hall  then  had  in  the  premises,  it  was  too 
late  to  affect  the  rights  acquired  by  the  defendant  by  means  of  his 
10  years'  exclusive  and  uninterrupted  possession. 

It  is  true,  the  statute  of  limitations  is  not  pleaded  directly,  or  in  a 
manner  that  can  be  called  good  pleading.  But  it  is  averred  in  the 
answer,  that  neither  the  plaintiff  nor  his  grantor  was  seized  or  pos- 
sessed of  the  premises  for  the  statutory  period  of  10  years  prior  to 
the  commencement  of  the  action;  and  also  that  the  defendant  was 
in  the  exclusive  possession  of  the  premises  during  that  period.  And 
it  is  evident  that  the  defendant  relied  upon  this  possession,  which 
was  undisturbed,  as  a  defense.  A  cause  of  action  could  not  accrue 
against  him  in  favor  of  the  plaintiff  for  the  recovery  of  the  premises 
during  such  possession. 

Neither  has  the  plaintiff  been  in  any  respect  prejudiced  in  the 
presentation  of  his  cause  by  the  inartificial  manner  in  which  the  de- 
fendant has  stated  his  defense  of  the  statute.  And,  if  it  were  nec- 
essary, the  defendant  would  be  now  allowed  to  amend  his  answer  in 
this  respect.  Errors  and  defects  in  the  form  and  even  the  substance 
of  a  pleading  may,  "in  the  furtherance  of  justice,"  be  amended  after 
verdict,  "when  the  amendment  does  not  substantially  change  the 
cause  of  action  or  defense  by  conforming  the  pleading  to  the  facts 
proved."  Code  Civil  Proc.  §  99.  If  the  plaintiff  was  not  satisfied 
to  go  to  trial  on  this  defense,  either  on  account  of  its  form  or  sub- 
stance, he  should  have  objected  to  it  at  the  proper  time,  by  motion 
or  demurrer. 

There  was  no  error  in  the  instructions  of  the  court  to  the  jury. 
Neither  residence  upon  land  nor  its  inclosure  by  artificial  means  is 
absolutely  necessary  to  create  an  adverse  possession,  even  where  the 
premises  are  not  claimed  under  color  of  title.  Either  of  these  cir- 
cumstances is  strong  evidence  to  establish  such  possession;  but  it 
may  be  shown  in  other  ways.  A  subjection  of  the  land  by  the  claim- 
ant to  such  uses  as  it  is  ordinarily  susceptible  of,  to  the  exclusion  of 
others,  is  an  adverse  possession;  and  that  subjection  may  appear  by 
its  cultivation  or  occupation  for  the  ordinary'purposes  of  husbandry 
or  pasturage.  The  extent  of  the  land  to  which  an  adverse  possession 
is  claimed  must,  of  course,  be  clearly  indicated,  so  that  others  may 
see  and  respect  it;  but  it  need  not  be  shown  by  an  artificial  inclos- 
ure. It  is  to  an  inclosure  of  that  kind  that  the  instruction  asked 
and  the  one  given  in  the  charge  of  the  court  evidently  had  refer- 
ence. The  former  speaks  of  an  adverse  possession  of  land  within 
limits  which  the  defendant  actually  incloses.  "In  a  settled  farming 
country,"  says  the  judge,  "where  there  are  known  boundaries  to 
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claims  and  possessions,  it  is  sufficient  if  the  oceupant  exercise  own- 
ership over  the  land."  Other  objects  than  an  artificial  Structure  in 
the  nature  of  fences  may  mark  the  limits  of  the  possession  claimed; 
such  as  ravines,  water-courses,  and  the  like.  And  furrows  in  the 
field,  mounds  at  short  distances  apart,  and  many  other  devices,  not 
constituting  strictly  an  inclosure,  may  equally  answer  the  purpose. 
The.  subjection  of  the  land  to  the  uses  of  the  claimant,  to  the  exclu- 
sion of  others,  and  the  identification  with  reasonable  certainty,  ac- 
cording to  the  circumstances  of  the  case,  in  some  visible  or  apprecia- 
ble way,  of  its  extent,  are  the  material  facts  necessary  to  establish 
the  adverse  character  of  the  possession.  In  many  decisions  an  in- 
closure is  spoken  of  as  essential,  because  the  limits  of  the  land  in  ques- 
tion could  only  be  marked  conveniently  in  that  way.  But  the  essen- 
tial fact  is  the  indication,  given  by  the  inclosure,  of  the  limit  to  which 
the  possession  claimed  extends.  None  of  the  authorities  deny  the 
equal  efficacy  with  an  artificial  inclosure  of  other  defined  bounda- 
ries or  means  of  indicating  the  limits  of  a  tract  to  which  the  posses- 
sion of  an  occupant  extends.  In  the  present  case  there  was  evidence 
tending  to  show  that  the  premises  in  controversy  claimed  by  the  de- 
fendant had  been  inclosed  with  a  fence  more  than  twenty  years,  though 
the  inclosure  had  been  renewed  eight  or  nine  years  previous  to.  the 
commencement  of  the  action. 

The  objection  that  the  transfer  of  Hall's  interest  to  the  defendant 
was  attempted  to  be  shown  by  parol,  was  not  well  taken.  The  evi- 
dence was  not  offered  or  received  to  show  such  transfer, — which  could 
only  be  done  by  deed, — but  to  prove  that  Hall  abandoned  the  posses- 
sion and  surrendered  it  absolutely  to  the  defendant,  who  thereupon 
entered  upon  the  land  and  held  it  adversely. 

The  refusal  to  admit  the  assessment  rolls  in  evidence  is  so  obvi- 
ously correct  as  to  require  no  consideration. 

Motion  for  a  new  trial  denied. 


1.  Contract  —  Guaranty  —  Heating  Apparatus  —  Alteration  of  Proposed 

Build  ikg. 

Under  a  contract  by  which  the  manufacturers  of  a  steam-heater  and  venti- 
lator introduced  such  an  apparatus  into  a  building  in  course  of  erection  and 
guarantied  its  efficient  working,  they  should  not  be  held  liable  under  their 
guaranty  if  the  design  of  the  building,  as  submitted  to  them,  was  afterwards 
altered,  without  their  consent,  so  as  to  materially  change  the  proposed  location 
of  windows,  flre-placea,  chimneys,  etc.,  or  so  as  to  substantially  change  the 
construction  of  the  apparatus  itself,  thereby  reducing  the  heating  power  of  the 
apparatus. 

2.  Same— Neglect  op  Plaentipp. 

After  the  introduction  into  a  building  of  a  steam-heating  and  ventilating 
apparatus  the  manufacturers  of  the  latter  should  not  bo  held  liable,  under  a 
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guaranty  of  its  efficient  working,  if  the  proprietor  of  the  building  or  his  aery-, 
ants  neglect  to  fire  the  furnace  to  a  sufficient  intensity,  or  omit  other  acts  nec- 
essary in  that  connection. 
,  3.  Same— Fact  fob  the  Jury. 

In  an  action  based  upon  the  guaranty  of  the  manufacturers  of  a  steam-heat- 
ing apparatus  for  its  efficient  working,  the  jury  is  to  decide  upon  how  far  a 
change,  in  the  construction  of  the  building  affected  the  efficiency  of  the  appa- 
ratus, and  also  whether  a  lack  of  such  efficiency  was  caused  by  the  neglect  of 
the  plaintiff  or  his  servants  to  fire  the  boilers  sufficiently,  or  otherwise  properly 
manage  the  apparatus. 

4.  Same— Measure  of  Damages. 

The  measure  of  the  plaintiff's  damages,  if  the  defendants  have  broken  their 
contract  to  heat  hiB  building  with  their  apparatus,  is  the  difference  between 
the  value  of  the  apparatus  in  its  alleged  defective  condition  and  what  its  value 
would  have  been  if  it  had  met  the  requirements  of  the  contract. 

5.  Same— Efficiency— Plaintiff's  Fraud. 

If  the  fact  be  that  the  apparatus  placed  in  plaintiff's  building  by  defendants  in 
all  substantial  respects  fulfilled  the  requirements  of  the  contract,  and  the  ar- 
chitect or  superintendent  fraudulently  or  in  bad  faith  withheld  from  defend- 
ants a  certificate  to  that  effect  provided  for  by  the  contract,  or  if  the  certificate 
web  -withheld  on  account  of  gross  mistake  on  the  part  of  the  superintendent, 
or  failure  on  his  part  to  exercise  an  honest  judgment  upon  the  question  of  the 
sufficiency  of  the  apparatus,  then  the  defendants  would  be  entitled  to  recover 
the  balance  of  the  contract  price,  although  the  certificate  is  not  produced. 

6.  Same— How  Plaintiff  Affected  by  Recover y  of  Counter-  Claim. 

When,  pending  the  trial  of  a  cause,  the  plaintiff,  by  whom  alone  the  suit 
was  commenced,  amends  his  pleadings  so  as  to  admit  a  co-plaintiff,  so  that  a 
recovery  of  damages  is  sought  in  favor  of  them  both,  in  the  event  of  a  verdict 
against  them  the  recovery  upon  the  defendants'  counter-claim  will  go  against 
both  the  plaintiffs. 

At  Law. 

Finches,  Lynde  &  Miller  and  James  O.  Jenkins,  for  plaintiffs. 

Gotzhausen,  Sylvester,  Scheiber  db  Jones,  for  defendants. 

Dyer,  J.,  {charging  jury.)  It  appears  from  the  pleadings  and  evi- 
dence in  this  cause  that  in  1882,  in  accordance  with  certain  plans 
and  specifications  prepared  by  E.  Townsend  Mix  &  Co.,  as  architects 
and  superintendents  of  the  work,  the  plaintiff  Mack  constructed  for 
business  purposes  a  certain  five-story  brick  building,  situated  on  the 
south-west  corner  of  East  Water  and  Wisconsin  streets,  in  this  city. 
In  July,  1882,  the  architects  prepared  specifications  for  a  steam  heat- 
ing and  ventilating  apparatus  to  be  provided  for  the  building,  and 
invited  proposals  for  supplying  the  building  with  such  apparatus. 
In  response  thereto,  the  defendants  made  proposals  by  which  they 
proposed  to  put  into  the  building  two  of  the  Walker  &  Pratt  Manu- 
facturing Company's  No.  3  safety  sectional  boilers,  one  to  contain  28 
sections  and  the  other  20  sections,  both  to  be  complete  with  all  trim- 
mings, castings,  fire  tools,  etc.,  and  to  be  properly  and  substantially 
set  in  masonry,  and  to  be  connected  with  the  proper  sized  pipes  and 
fittings  to  radiators  and  stacks  of  indirect  radiation,  as  specified  in 
the  proposals  with  reference  to  the  different  stories  in  the  "building. 
They  declared  that  it  was  the  intention  of  their  proposals  and  speci- 
fications to  include  all  necessary  carpenter  and  tin  work,  (not  already 
contracted  for ;)  also  galvanized  iron  at  base  of  radiators,  to  prevent 
the  cold  air  flowing  across  the  floor  as  it  is  admitted  at  the  windows; 
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also  all  necessary  mason-work,  the  mechanical  device  for  regulating 
cold-air  inlet,  the  registers  required  for  indirect  stacks,  and  whatever 
should  be  necessary  to  constitute  a  first-class  steam-heating  .appa- 
ratus. The  defendants  also,  by  these  proposals,  guarantied  to  heat 
the  building  to  a  temperature  of  70  degrees  Fahrenheit,  in  any  winter 
weather,  with  a  consumption  of  not  more  than  175  tons  of  coal,  if  the 
boilers  were  properly  fired,  and  proposed  to  put  in  the  apparatus, 
under  the  supervision  and  subject  to  the  approval  of  the  architects 
and  superintendents,  in  the  best  and  most  workmanlike  manner;  the 
entire  work  to  be  done  and  the  apparatus  furnished  for  $8,400.  It 
appears  that  these  proposals  were  accepted,  and  on  the  twenty-eighth 
day  of  July,  1882,  the  parties  entered  into  a  contract  by  which  the 
defendants  agreed  to  build,  finish,  and  complete  in  a  careful,  skillful, 
and  workmanlike  manner,  to  the  full  and  complete  satisfaction  of 
Mix  &  Co.,  architects  and  superintendents,  and  by  and  at  the  times 
mentioned  in  the  specifications,  a  complete  low-pressure  steam-heat- 
ing  and  ventilating  apparatus,  to  be  furnished  and  set  up  in  full 
working  order,  perfect  in  all  its  parts,  in  said  building,  so  as  to  fully 
carry  out  the  design  of  the  work  as  set  forth  in  the  specifications,  and 
the  plans  and  drawings  therein  referred  to.  The  specifications  and 
the  plans  of  the  building  were  made  part  of  the  contract.  In  consid- 
eration that  the  defendants  should  furnish  all  materials,  and  fully  and 
faithfully  execute  the  work,  so  as  to  fully  carry  out  the  design  thereof 
as  set  forth  in  the  specifications,  and  according  to  the  true  spirit, 
meaning,  and  intent  of  the  same,  and  to  the  full  and  complete  satis- 
faction of  the  architects  and  superintendents,  the  plaintiff  Mack 
agreed  to  pay  to  the  defendants  therefor  the  sum  of  $8,400,  in  in- 
stallments, as  follows :  In  the  language  of  the  contract,  "as  the  work 
progresses  to  approval  of  superintendent,  he  will,  from  time  to  time, 
certify  payments  to  said  party  of  the  second  part,  on  account  of  work 
and  materials  furnished  under  contract,  not  exceeding  sixty  per  cen- 
tum upon  said  work  and  materials  so  furnished  in  building,  until  the 
job  has  been  perfectly  tested  as  to  its  performance,  as  to  execution, 
and  also  as  to  workmanship  and  economy  of  fuel,  to  full  satisfaction 
of  superintendent  of  work.  And  upon  completion  of  job  and  fulfill- 
ment of  guaranties,  payments  will  be  made  to  party  of  first  part  of 
balance  due ;  provided  the  said  superintendent  shall  certify  in  writing 
said  party  of  first  part  is  entitled  thereto."  I  have  not  recapitulated 
all  the  details  of  the  specifications  and  proposals,  nor  all  the  provis- 
ions of  the  contract,  but  only  the  substance  of  such  parts  as  seem 
most  material  to  the  issue. 

It  appears  by  undisputed  evidence  that  after  the  making  of  the 
contract,"  and  in  the  fall  of  1882  and  winter  of  1882-83,  the  defend- 
ants proceeded  to  put  into  the  building  two  Walker  &  Pratt  boilers, 
one  containing  28  and  the  other  20  sections,  and  in  connection  there- 
with the  steam-heating  and  ventilating  apparatus,  concerning  which 
this  controversy  has  arisen.    It  is  alleged  by  the  plaintiffs  that  this 
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Apparatus,  including  the  boilers,  did  not,  in  certain  essential  respects, 
toeet  the  requirements  of  the  contract,  and  this  is  a  suit  on  the  part 
of  the  plaintiffs  to  recover  damages  which  they  claim  to  have  sus- 
tained on  account  of  the  alleged  failure  of  the  defendants  to  place  in 
the  building  such  a  heating  and  ventilating  apparatus  as  the  con- 
tract provided  for  and  required.  The  defendants,  in  reply,  maintain 
that  they  fully  performed  the  contract;  that  they  furnished  such  an 
apparatus  as  they  obligated  themselves  to  furnish,  and  that  the  plain- 
tiffs have  no  valid  claim  against  them  for  damages;  and  further,  on 
their  part,  by  way  of  counter-claim,  seek  to  recover  the  unpaid  bal- 
ance of  the  contract  price  for  the  apparatus,  and  also  a  balance  alleged 
to  be  due  them  for  extra  work  done  and  materials  furnished. 

The  first  question  for  your  consideration  is,  are  the  defendants  liable 
in  damages  to  the  plaintiffs  ?  and  that  involves  the  question  whether 
or  not  the  defendants  fulfilled  the  contract  by  furnishing  and  placing 
in  the  building  such  a  steam-heating  and  ventilating  apparatus  as  it 
was  their  duty  under  the  contract  to  furnish  and  place  in  the  building, 
and  by  doing  the  work  incident  thereto  in  a  proper  and  workmanlike 
manner.  It  is  alleged  by  the  plaintiffs  that  the  contract  was  not  ful- 
filled by  the  defendants  in  the  following  particulars :  That  the  appa- 
ratus as  placed  in  the  building  was  insufficient  to  heat  it  to  a  tempera- 
ture of  70  degrees  Fahrenheit  in  winter  weather ;  that  it  was  insufficient 
to  thus  heat  the  building  in  any  winter  weather  with  a  consumption  of 
not  more  than  175  tons  of  coal  in  a  season  of  eight  months;  and  that 
it  was  not  placed  in  the  building  in  complete  condition,  and  in  a  skill- 
ful and  workmanlike  manner. 

•  The  contract  between  the  parties  speaks  for  itself,  and  its  purpose 
and  meaning  are  apparent  on  its  face.  There  is  no  difficulty  in  un- 
derstanding it.  When  the  defendants  entered  into  the  contract  they 
must  be  presumed  to  have  known  the  situation  and  exposure  of  the 
building,  and  also  all  such  details  relating  to  the  form  and  character 
of  its  construction  as  were  disclosed  by  the  plans,  for  the  plans  were 
made  part  of  the  contract.  It  must  be  presumed  that  they  had  knowl- 
edge of  everything  pertaining  to  t*he  interior  arrangement  and  archi- 
tectural design  of  the  structure,  which  was  shown  by  the  plans,  and 
that  with  this  knowledge  they  deliberately  entered  into  the  contract. 
Having  made  the  contract,  it  was  incumbent  upon  them  to  fulfill  its 
provisions  with  fidelity,  and  to  perform  its  guaranties  to  the  full  extent 
which  their  terms  and  spirit  required,  and  if,  through  any  fault,  neg- 
lect, or  omission  on  their  part  they  have  failed  to  meet  the  require- 
ments of  their  undertaking,  they  are  answerable  to  the  plaintiffs  in 
damages,  for  this  was  the  obligation  they  assumed,  and  this  the  respon- 
sibility they  incurred.  But  if  they  have  performed  their  contract  and 
have  furnished  to  the  plaintiffs  what  they  agreed  to  furnish,  then  they 
are  not  so  liable. 

Recurring  to  the  contract,  let  us  observe  again  the  specific  duties 
which  it  imposed  on  the  defendants.    In  the  first  place,  they  were  to 


Digitized  by 


MACK  V.  BLOTEMAN, 


11S 


bnild,  finish,  and  complete,  in  a  careful,  skillful,  and  workmanlike 
manner,  a  complete  low-pressure  steam-heating  and  ventilating  ap- 
paratus, to  be  furnished  and  set  up  in  full  working  order,  perfect  in 
all  its  parts,  in  the  building,  so  as  to  fully  carry  out  the  design  of  the 
work  as  set  forth  in  the  specifications  and  the  plans  and  drawings  of 
the  structure.  The  building  was  to  be  divided  into  numerous  apart- 
ments, which  were  to  be  arranged  and  constructed  for  occupation, 
and  it  was  evidently  the  intent  of  the  parties  that  this  should  be  a 
complete,  and,  with  proper  management,  a  successfully  working  ap- 
paratus, so  that  on  its  completion  it  would  properly  heat  the  building. 
There  were  to  be  two  sectional  boilers  of  a  certain  manufacture, 
which  were  to  be  complete,  with  all  trimmings,  castings,  fire  tools, 
etc.  These  boilers  were  to  be  connected  with  pipes  of  the  proper 
size,  and  fittings  to  radiators  and  stacks  of  indirect  radiation,  through- 
out the  different  stories.  All  mechanical  devices  for  making  the  ap- 
paratus operative  for  the  purposes  of  heating  and  ventilation  were 
to  be  furnished  and  applied,  together  with  whatever  should  be  neces- 
sary to  constitute  a  first-class  heating  apparatus.  These  specifica- 
tions and  provisions  of  the  contract  are  plain,  and  need  no  interpre- 
tation from  the  court.  Then  we  come  to  the  guaranty,  which  is 
made  a  vital  feature  of  this  controversy.  The  defendants  guarantied 
that  this  apparatus  would  heat  the  building  to  a  temperature  of  70 
degrees  Fahrenheit,  in  any  winter  weather,  with  a  consumption  of 
not  more  than  175  tons  of  coal  in  each  season  of  eight  months,  if  the 
boilers  were  properly  fired.  This  is  a  guaranty  of  the  capacity  of  the 
apparatus;  that  is,  that  as  it  should  be  put  up  and  established  in  the 
building  by  the  defendants,  it  would  heat  the  building  to  the  speci- 
fied degree  of  temperature  in  any  winter  weather;  and  this  means 
the  building  as  it  was  situated,  and  with  its  exposure,  and  according 
to  its  structural  arrangement  and  design,  as  shown  by  the  plans.  It 
means,  also,  that  if  necessary  it  would  heat  the  entire  building  to  the 
specified  degree  of  temperature,  and  that  the  consumption  of  coal 
should  not  exceed  the  specified  amount  per  season.  But  the  guar- 
anty also  means  that  the  apparatus  would  do  this  work  if  it  was 
properly  managed.  Of  course,  the  defendants  are  not  to  be  under- 
stood as  warranting  that  the  apparatus  would  meet  the  requirements 
named,  under  negligent  or  incompetent  management;  and  here  I  in- 
struct you  that  if  this  apparatus  failed  to  heat  the  building,  or  any 
part  of  it,  to  the  required  degree  of  temperature,  because  of  careless 
or  unskillful  or  incompetent  management  on  the  part  of  any  employe 
of  the  plaintiffs  to  whom  its  care  and  charge  were  intrusted,  and  if 
it  would  have  met  the  requirements  of  the  guaranty  under  proper  care 
and  competent  management,  the  plaintiffs,  and  not  the  defendants, 
are  answerable  for  such  failure.  The  defendants,  as  I  have  said,  are 
to  be  held  to  a  faithful  performance  of  their  contract,  and  if  in  fact 
they  did  perform,  by  putting  into  the  building  a  complete  apparatus, 
capable,  under  proper  care  and  competent  management,  of  doing  the 
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required  work,  then  they  ought  not  to  he  held  accountable  for  any 
failure  of  the  apparatus,  resulting  from  negligence  or  unskillfulness 
or  incompeteney  in  its  management  by  the  plaintiff's  employes.  In 
this  connection  I  give  you  the  eighth  instruction  asked  by  defend- 
ants, as  follows : 

"In  regard  to  the  sufficiency  of  this  steam-heating  apparatus,  the  contract 
between  the  parties  provides  that  tbe  same  must  be  adequate  to  heat  the 
building  to  a  temperature  of  70  degrees  Fahrenheit,  in  any  winter  weather, 
with  a  consumption  of  not  more  than  175  tons  of  coal,  'if  the  boilers  are 
properly  fired.'  And  if  the  jury  find  from  the  evidence  that  said  boilers  were 
not  properly  fired  while  the  plaintiffs  had  charge  of  the  heating,  then  the 
failure  of  the  apparatus  to  conform  in  these  particulars  cannot  be  assigned 
as  a  breach  of  the  contract." 

I  do  not  say  or  intimate  what  was  the  fact  in  relation  to  the  firing 
of  the  boilers  or  the  management  of  the  apparatus;  that  is  a  question 
which  it  is  your  exclusive  province  to  pass  upon.  As  I  have  indi- 
cated, if  this  apparatus,  as  put  into  the  building  by  the  defendants, 
did  not  meet  the  requirements  of  the  guaranty,  the  defendants  cannot 
be  relieved  from  their  obligation  by  claiming  that  the  building  was  so 
situated  as  to  be  peculiarly  exposed  to  the  winds  of  winter,  or  that  it 
has  an  unusual  extension  of  glass  surface,  for  they  contracted  with 
reference  to  that  state  of  facts.  And  in  regard  to  workmanship  and 
materials  used  in  the  construction  of  the  building,  externally  and  in- 
ternally, for  the  purpose  of  protection  against  cold,  I  instruct  you  that 
the  defendants  contracted  with  reference  to  such  quality  of  workman- 
ship and  materials  as  ordinarily  enters  into  and  as  would  ordinarily 
and  naturally  be  expected  to  be  placed  in  buildings  of  the  class  and 
character  of  this  building.  If  first-class  workmanship  and  materials 
are  ordinarily  put  into  such  buildings,  then  the  defendants  had  the 
right  to  expect  that  such  workmanship  and  materials  would  be  put 
into  this  building.  The  defendants  did  not  contraot  against  mechan- 
ical defects  or  deficiencies  in  construction  which  ought  not  to  have 
existed,  if  any  such  did,  in  fact,  exist.  A  good  deal  of  testimony  has 
been  produced  in  relation  to  the  construction  of  windows  in  the  build- 
ing. The  defendants  had  the  right  to  expect,  when  they  made  their 
guaranty,  that  the  windows  and  window-frames  and  casings  would  be 
so  constructed  and  adjusted  as  to  afford  such  security  against  the 
external  atmosphere  as  is  ordinarily  provided,  and  as  it  would  be 
naturally  expected  the  builders  would  provide  in  such  a  building. 
The  defendants  did  not  guaranty  to  protect  the  inmates  of  the  build- 
ing against  exposure  to  cold  arising  from  mechanical  defects  in  the 
windows  which  ought  not  to  have  existed  in  such  a  structure,  if  any 
such  defects  did,  in  fact,  exist.  The  meaning  of  their  guaranty  is  that 
the  apparatus  would  heat  the  building  to  a  temperature  of  70  degrees 
Fahrenheit,  in  any  winter  weather,  with  the  windows  constructed  and 
adjusted  as  it  would  be  ordinarily  expected  they  would  be  constructed 
and  adjusted  in  such  a  building.  In  other  words,  as  is  stated  in  one 
of  the  instructions  asked  by  the  defendants ; 
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"If  the  jury  find  from  the  evidence  that,  as  now  claimed  by  the  defendants, 
sufficient  heat  was  produced  and  generated  to  heat  the  building  to  the  required 
temperature,  but  that  the  same  could  not  at  all  times  be  retained  in  some  of 
the  rooms  on  account  of  defects  in  the  construction,  not  manifest  from  the 
original  plans  and  specifications,  and  beyond  the  control  of  these  defendants, 
then  such  occasional  insufficient  heating  thus  caused  cannot  be  properly  laid 
to  their  charge." 

Whether  there  were  such  defects  in  the  construction  of  the  build- 
ing as  is  claimed  by  the  defendants,  is  a  question  of  fact  for  you  alone 
to  determine ;  and  whether,  if  there  were  defects,  the  alleged  insuffi- 
cient heating  of  the  rooms,  or  any  of  them,  was  attributable  to  such 
defects,  is  also  a  question  for  your  sole  consideration. 

As  to  rooms  containing  grates  or  fire-places  and  ventilating  shafts, 
if  the  proposed  arrangement  and  construction  of  the  rooms  were 
shown  on  the  plans,  then  the  defendants  must  be  held  to  have  con- 
tracted with  such  arrangement  and  construction  in  view.  In  this 
connection,  with  slight  change,  I  give  you  the  eleventh  instruction 
asked  by  the  defendants : 

"If  the  jury  find  from  the  evidence  that  subsequent  to  the  signing  of  the 
contract  changes  and  alterations  were  made  by  order  of  the  architects,  either 
in  the  building  or  heating  apparatus,  that  interfered  materially  with  the  car- 
rying out  of  the  original  contract  in  heating  said  block,  then  such  changes 
were  at  the  risk  of  the  owners;  and  for  insufficiency  of  the  apparatus  in  any 
particular,  growing  out  of  such  alterations  so  made,  the  defendants  would 
not  be  responsible." 

As  to  the  chimney  in  the  building,  about  which  testimony  has  been 
given,  I  have  only  to  say  to  you  that  if  the  plans  of  the  bnilding 
showed  what  were  to  be  the  size,  height,  form,  and  capacity  of  the 
chimney,  and  the  construction  and  arrangement  of  its  flues,  and  the 
defendants  could  ascertain  the  same  by  inspection  of  the  plans  and 
drawings,  and  if,  subsequently,  there  was  no  agreement  to  change  the 
size  and  capacity  of  the  chimney  or  flues,  then  they  must  be  held  to 
have  made  their  contract  with  reference  to  such  plans.  If  the  plans 
were  ambiguous  in  that  particular,  or  did  not  specify  details  in  the 
construction  of  the  chimney,  so  as  to  enable  the  defendants  to  know 
what  kind  of  chimney  was  to  be  constructed,  then  they  had  a  right  to 
suppose  and  expect  that  a  sufficient  and  properly  constructed  chim- 
ney would  be  erected,  with  properly  arranged  flues,  so  as  to  permit 
the  efficient  operation  of  such  a  steam-heating  apparatus  as  they  pro- 
posed to  put  into  the  building.  If,  during  the  progress  of  the  work, 
the  defendants  were  advised  of  the  proposed  form  and  construction 
of  the  chimney,  and  requested  oertain  changes  to  be  made,  and  such 
changes  were  accordingly  made,  and  they  afterwards  placed  the  ap- 
paratus in  the  building,  then  they  cannot  complain  of  such  changes 
as  tending  to  render  the  work  of  the  apparatus  inefficient.  Further, 
in  the  language  of  one  of  the  instructions  asked,  "if  the  jury  find 
from  the  evidence  that  subsequent  to  the  signing  of  the  contract  it 
was  promised  and  agreed  to  enlarge  the  size  of  the  chimney  beyond 
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what  the  original  plana  showed  ifc  to  be,  and  that  stich  promise  and 
agreement  were  not  faithfully  carried  out,  then,  and  in  such  case, 
occasional  defects  in  the  working  of  said  steam-heating  apparatus, 
caused  by  the  failure  to  enlarge  the  size  of  the  chimney,  are  not 
chargeable  to  the  defendants  in  this  case." 

Now,  gentlemen,  I  think  I  have  said  to  you  all  that  I  am  requited 
to  say  in  considering  the  plaintiffs'  case  concerning  the  rights,  duties, 
and  obligations  of  the  parties  under  this  contract.  Counsel,  in  argu- 
ment, have  stated  to  you  with  clearness  the  points  of  difference  be- 
tween the  parties  and  the  respective  claims  they  make.  I  shall  not 
travel  over  the  field  of  facts  covered  by  the  evidence.  Upon  the  proofs 
so  fully  laid  before  you,  you  must  determine  whether  the  defendants 
failed  to  perform  their  contract  as  contended  by  the  plaintiffs,  or 
whether  in  fact  they  fulfilled  its  requirements,  as  they  insist  they  did. 

[The  court  here  stated  to  the  jury  the  respective  claims  of  the  par- 
ties upon  this  branch  of  the  case.] 

In  establishing  their  case,  it  is  incumbent  upon  the  plaintiffs  to 
satisfy  you  by  the  evidence  that  the  apparatus  did  not  fulfill  the  re- 
quirements of  the  guaranty ;  and  in  determining  this  question  you 
have  a  right  to  consider,  among  other  things,  whether  a  fair  and  suffi- 
cient test  of  the  heating  capacity  of  the  apparatus  was  or  was  not 
made  before  the  plaintiffs  called  on  the  defendants  to  remedy  the  al- 
leged deficiencies  therein.  If,  under  proper  management  and  proper 
firing  of  the  boilers,  the  apparatus  in  question  was  inadequate  to  heat 
this  building,  constructed  according  to  the  plans  and  specifications, 
to  a  temperature  of  70  degrees  Fahrenheit,  in  any  winter  weather, 
with  a  consumption  of  175  tons  of  coal  in  a  season  of  eight  months, 
and  if  such  failure  to  so  heat  the  building  was  not  attributable  to 
such  defects  or  changes  in  the  construction  of  the  building,  if  any, 
as  I  have  instructed  you  the  defendants  did  not  contract  to  provide 
against,  and  were  not  answerable  for,  then  the  plaintiffs  are  entitled 
to  an  allowance  of  damages  in  their  favor.  If,  on  the  contrary,  under 
competent  management  and  proper  firing  of  the  boilers,  the  appa- 
ratus was  adequate  to  heat  the  building  constructed  according  to  the 
plans  and  specifications,  and  in  such  a  workmanlike  manner  as  I  have 
said  to  you  the  defendants  had  a  right  to  expect  it  would  be  con- 
structed, to  the  specified  degree  of  temperature  with  the  specified  con- 
sumption of  coal  per  season,  then  the  plaintiffs  are  not  entitled  to  re- 
cover damages  against  the  defendants.  So,  too,  if  the  apparatus  had 
the  necessary  heating  capacity  to  do  the  required  work,  but  failed  to 
heat  the  building  to  the  extent  required  by  the  contract,  and  such 
failure  was  solely  occasioned  by  incompetent  management  of  the  ap- 
paratus or  firing  of  the  boilers  by  the  plaintiff's  employes,  or  1  y  such 
defects  or  changes,  if  any,  in  the  construction  of  the  building  as  I 
have  said  the  plaintiffs  were  alone  responsible  for,  or  by  either  of 
those  alleged  causes,  or  all  of  them  combined,  then  the  plaintiffs  are 
not  entitled  to  recover. 
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If  you  find  the  plaintiffs  entitled  to  recover,  the  next  question  is, 
what  damages  is  it  permissible  to  award  them  ?  Upon  that  subject 
I  instruct  you  that  the  measure  of  the  plaintiffs'  damages,  if  the  de- 
fendants have  broken  their  contract,  is  the  difference  between  the 
value  of  the  apparatus  in  its  alleged  defective  condition  and  what  its 
value  would  have  been  if  it  had  met  the  requirements  of  the  con- 
tract. This  latter  sum — that  is,  the  value  of  the  apparatus  if  it  had 
been  such  as  the  contract  called  for — may  be  more  than  the  contract 
price  or  it  may  be  less,  but  it  is  obviously  the  proper  standard  by 
which  to  measure  the  plaintiffs'  damages,  because  such  an  apparatus 
was  exactly  what  the  plaintiffs  were  entitled  to,  and  then  the  con- 
tractor obtains,  also,  just  what  his  defective  work  is  worth.  White  v. 
Brockway,  40  Mich.  209;  2  Suth.  Dam.  482.  So,  gentlemen,  if  you 
come  to  this  question  in  the  case,  you  will  determine  from  the  evi- 
dence what  was  the  value  of  this  apparatus  in  its  alleged  defective 
condition;  then,  what  would  have  been  the  value  of  the  apparatus 
if  it  had  fulfilled  the  conditions  of  the  contract ;  and  the  difference 
between  those  values  would  be  the  plaintiffs'  damages.  Then,  hav- 
ing thus  ascertained  the  amount  of  such  damages,  you  will  allow  to 
the  defendants  or  give  them  credit  for  the  amount  still  unpaid  them 
on  account  of  the  apparatus,  such  amount  being  ascertained  on  the 
basis  of  the  value  of  the  apparatus.  To  illustrate, — and  you  will 
understand  what  I  now  say  as  wholly  illustration,  and  not  as  any  in- 
timation of  any  opinion  of  the  court  upon  the  facts  of  the  case, — 
suppose  you  find  the  contract  broken;  then  suppose  you  find  the 
value  of  such  an  apparatus  as  the  contract  called  for  to  have  been 
$15,000,  and  the  value  of  the  apparatus  in  its  alleged  defective  con- 
dition to  have  been  $8,400, — then  the  difference  between  these  two 
sums,  which  is  $6,600,  would  be  the  plaintiffs'  damages.  Then,  de- 
ducting from  the  $6,600  what  remains  unpaid  to  the  defendants, 
which  is  $5,900,  the  balance  would  be  $700,  and  that  would  be  the 
amount  of  the  verdict  in  favor  of  the  plaintiffs.  Again,  to  illustrate, 
suppose  you  should  find  the  value  of  such  an  apparatus  as  the  con- 
tract called  for  to  have  been  $10,000,  and  the  value  of  the  apparatus 
actually  put  into  the  building  to  have  been  $8,400,  then  the  differ- 
ence between  those  two  sums,  which  is  $1,600,  would  be  the  plain*, 
tiffs'  damages.  In  such  case  you  would  apply  this  $1,600  on  the 
$5,900  unpaid  to  the  defendants,  thereby  reducing  that  sum  to 
$4,300,  and  your  verdict  would  then  be  for  the  defendants  for  $4,300. 
In  other  words,  having  ascertained  the  difference  between  the  value 
of  the  apparatus  actually  furnished,  and  the  value  of  the  apparatus 
if  it  had  done  the  work  stipulated  for  in  the  contract,  you  will  then 
allow  the  defendants  what  is  unpaid  to  them,  ascertained  on  the 
basis  of  the  value  of  the  apparatus  they  furnished,  and  then  render 
a  verdict  either  for  the  plaintiffs  or  defendants,  as  the  final  result  of 
such  an  ascertainment  may  make  necessary. 

If  you  find  that  the  defendants  did  not  perform  their  contract, 
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and  therefore  that  the  plaintiffs  are  entitled  to  an  allowance  of  dam- 
ages,— which  is  the  branch  of  the  case  we  have  been  thus  far  consid- 
ering,— then  there  will  be  nothing  td  consider  in  relation  to  the  de- 
fendant's counter-claim  for  the  balanoe  of  the  contract  price.  ..But 
suppose  your  determination  should  be  that  the  defendants  have  duly 
performed  the  contract;  that  there  was  no  breach  on  their  part,  and 
therefore  that  the  plaintiffs  are  not  entitled  to  damages, — the  question 
then  arises,  what  are  the  rights  of  the  parties  with  reference  to  the 
balance  of  the  unpaid  contract  price — $5,900 — which  the  defendants 
seek  to  recover  on  their  counter-claim  ?  and  this  is  the  next  question 
for  consideration.  ' 

Ordinarily,  upon  its  being  determined  that  there  has  been  no  breach 
of  a  contract,  it  follows  as  a  consequence  that  the  parties  to  whom 
anything  is  due  on  the  contract  are  entitled  to  recover  the  amount 
thus  due.  In  the  contract  in  question  it  was  specially  provided  that 
upon  completion  of  the  work  to  the  satisfaction  cf  the  superintendent, 
and  fulfillment  of  guaranties,  the  defendants  should  receive  payment 
of  the  balance  due  upon  the  contract,  provided  the  said  superintend- 
ent should  certify  in  writing  that  the  defendants  were  entitled  thereto. 
By  this  provision  it  was  made  a  condition  precedent  to  the  right  of 
the  defendants  to  payment  of  the  balance  of  the  contract  price  on 
completion  of  the  work,  to  obtain  the  certificate  of  the  superintend- 
ent in  writing  that  they  were  entitled  to  such  unpaid  balance.  No 
such  certificate  has  been  obtained  by  the  defendants  from  the  super- 
intendent, and  it  is  understood  as  a  fact  in  the  case  that  the  super- 
intendent has  refused  to  make  the  certificate. 

•  »•••*»» 

It  follows,  therefore,  that  even  though  you  should  be  of  the  opinion 
that  the  defendants  have  performed  their  contract  by  putting  into 
this  building  such  an  apparatus  as  their  guaranty  required,  still  they 
are  not  entitled  to  recover  the  balance  of  the  contract  price  unless 
the  non-production  of  the  certificate  of  the  superintendent  can  f>e 
avoided  or  excused.  This  state  of  the  case  results  from  the  fact  that 
the  parties  chose  to  make  a  contract  by  which  the  architect  or  super- 
intendent was  made  the  judge  between  the  parties  of  the  complete- 
ness and  sufficiency  of  the  work,  and  by  which  the  right  of  the  de- 
fendants to  payment  of  the  final  balance  of  the  contract  price  was 
made  dependent  upon  the  execution  by  the  superintendent  of  a  cer- 
tificate that  they  were  entitled  thereto.  The  court  cannot  change 
the  contract  which  the  parties  made,  or  make  a  new  contract  for 
them.  But,  though  the  non-production  of  the  superintendent's  cer- 
tificate, if  not  in  some  legal  manner  excused,  prevents  a  recovery  by 
the  defendants  of  the  balance  of  the  contract  price,  it  ceases  to  be  a 
bar  to  such  recovery  when  such  facts  are  shown  as  in  the  law  excuse 
or  avoid  its  non-production ;  "and  I  now  proceed  to  state  to  you  what 
it  is  necessary  for  the  defendants  to  establish  to  bring  about  that 
result. 
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If  the  fact  be  that  the  apparatus  whioh  the  defendants  pat  into  the 
plaintiffs'  building  in  all  substantial  and  material  respeots  fulfilled 
the  requirements  of  the  oontraet,  and  the  architect  or  superintendent 
fraudulently,  or  in  bad  faith,  refused  to  give  to  the  defendants  the 
certificate  provided  for  by  the  contract ;  or  if  the  certificate  was  with- 
held in  consequence  of  gross  mistake  of  the  superintendent,  or  failure 
on  his  part  to  exercise  an  honest  judgment  on  the  question  of  the 
sufficiency  of  the  apparatus, — then  the  defendants  would  be  entitled 
to  recover  the  balance  of  the  oontraet  price,  although  the  certificate 
is  not  produced.  What  wa9  contemplated  by  the  contract  was  that, 
after  the  apparatus  was  put  in  operation  in  the  building,  the  super- 
intendent, with  full  knowledge  of  all  such  facts  as  would  enable  him 
to  exercise  his  judgment  in  the  matter,  should  in  good  faith,  and 
upon  his  best  judgment,  decide  for  the  parties  whether  the  apparatus 
met  the  requirements  of  the  guaranty,  and  whether,  therefore,  the  de- 
fendants were  entitled  to  the  balance  of  the  contract  price  remaining 
unpaid.  If  he  so  exercised  his  honest  judgment,  then  his  decision 
against  the  right  of  the  defendants  to  a  certificate  cannot  be  ques- 
tioned here  on  the  ground  merely  that  he  committed  an  error  of 
judgment.  What  the  law  exacts  from  an  arbiter  thus  chosen,  is  an 
understanding  of  the  facts  upon  which  he  is  to  exercise  his  judgment, 
and  good  faith.  For  example,  if  an  architect  or  superintendent  to 
whom  such  a  power  had  been  delegated,  in  the  face  of  a  manifest 
performance  of  a  contract, — a  performance  with  which  he  ought  in 
right  and  justice  to  be  satisfied, — were  to  perversely,  wrongfully,  and 
unjustly  refuse  to  give  the  required  certificate,  that  would  be  evidence 
of  bad  faith ;  and  in  such  case,  it  appearing  that  the  refusal  to  give 
the  certificate  was  not  the  result  of  the  exercise  of  a  candid  and  honest 
judgment,  there  would  be  no  doubt  of  the  right  of  the  party  to  recover 
what  might  be  due  him  on  the  contract,  notwithstanding  he  had  not 
received  a  certificate.  Really  the  question  in  a  case  like  this  is,  has 
the  superintendent  exercised  the  authority  given  him  to  determine 
whether  the  party  has  performed  his  agreement  and  is  entitled  to 
payment,  with  an  honest  purpose  to  carry  out  the  real  intention  of 
the  parties  as  collected  from  their  agreement?  And,  as  tending  to 
establish  bad  faith,  it  is  competent  to  show  that  the  person  to  whom 
the  power  was  given  to  make  the  required  certificate,  perversely, 
wrongfully,  and  unjustly  withheld  the  certificate ;  that  he  was  actu- 
ated by  ill-will,  prejudice,  partiality,  caprice,  or  motives  inconsistent 
.  with  an  intent  to  exercise  his  honest  judgment  of  the  sufficiency  of 
the  work.  But,  as  I  have  said,  if  the  case  is  one  where  the  superin- 
tendent honestly  exercises  his  judgment  upon  the  question,  mere 
error  in  his  conclusions  will  not  avoid  the  non-production  of  the  cer- 
tificate; nor  is  such  error  of  judgment  sufficient  to  show  fraud  or  bad 
faith  or  mistake.  The  mistake  that  will  avoid  the  production  of  the 
superintendent's  certificate  must  be  gross.  It  must  be  a  mistake  in 
some  matter  of  fact  by  which  he  is  led  to  a  false  result.    It  must  be 
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more  than  a  merely  erroneous  conclusion  arrived  at  on  consideration 
of  all  the  facts.  One  test  of  such  a  mistake  is  that  it  is  of  such  a 
kind,  and  so  obvious,  that  when  brought  to  the  notice  of  the  arbitrator 
who  is  to  decide  the  question,  it  would  induce  him  to  alter  the  re- 
sult to  which  he  had  come  in  the  particular  specified.  It  must  be  a 
mistake  as  to  a  fact  upon  which  the  judgment  of  the  superintendent  or 
arbitrator  has  not  passed  as  a  part  of  his  investigation,  and  of  such 
a  nature,  and  so  proved,  as  to  lead  to  a  reasonable  belief  that  he  was 
misled  and  deceived  by  it,  and  that  if  he  had  known  the  truth  he 
would  have  come  to  a  different  result.  Boston  Water-power  Co.  v. 
Gray,  6  Mete.  131.  In  the  language  of  one  of  the  decisions  cited  on 
the  argument,  the  mistake,  to  be  available  in  such  a  case,  must  be  one 
which  shows  clearly  that  the  superintendent  was  misled,  deluded,  or 
so  far  misapprehended  the  facts  that  he  did  not  exercise  his  real 
judgment  in  the  case.    McAiUey  v.  Carter,  22  111.  57. 

*•»*•••* 

Considering  all  the  testimony  bearing  on  the  subject,  with  the  sug- 
gestions in  relation  thereto  which  have  been  urged  by  counsel,  you 
will  determine  whether  the  non-production  of  the  certificate  is  avoided 
or  excused.  If  it  is,  and  if  the  contract  was  fully  performed,  then 
the  defendants  are  entitled  to  recover  on  their  oouuter-claim  for  the 
unpaid  balance  of  the  contract  price.  If  the  production  of  the  cer- 
tificate is  not  avoided  or  excused,  then  the  defendants  are  not  entitled 
to  recover  on  that  counter-claim,  notwithstanding  you  may  think  that 
the  apparatus  satisfied  the  requirements  of  the  guaranty. 

*••••»»• 

Pending  the  trial,  the  plaintiff  Mack,  by  whom  alone  this  suit  was 
originally  commenced,  has  amended  his  pleadings  by  making  one 
Alexander  Guiterman  a  co-plaintiff,  and  so  a  reoovery  of  damages  is 
sought  in  favor  of  both  plaintiffs.  This  being  so,  if  you  find  that  the 
plaintiffs  are  not  entitled  to  recover,  and  that  the  defendants  are, 
your  verdict  will  go  against  both  the  plaintiffs. 


In  re  Merrill  and  others,  Bankrupts. 
[District  Court,  IT.  D.  New  York.  1884.) 

Bankruptcy — Promtbsoky  Note— Indorsee— Part  Payment— Note  for  Bal- 
ance—Petition in  Bankruptcy. 

The  principle  that  the  taking  of  a  promissory  note  does  not  extinguish  the 
original  debt  except  by  express  agreement,  has  little  application  to  a  case 
where  the  parties  sought  to  be  charged  are  not  makers  but  indorsers,  and 
•when,  prior  to  the  date  of  the  second  note,  (given  for  balance  after  part  pay- 
ment of  the  first,)  their  legal  slatua  ia  completely  changed  by  the  filing  of  a  pe- 
tition in  bankruptcy.  ° 
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Prior  to  the  filing  of  the  petition  the  bankrupts  were  charged  as 
indorsers  on  a  note  for  $1,500,  made  by  one  Gay  lord.  After  the  filing 
of  the  petition,  the  claimant,  who  was  the  holder  of  the  note,  received 
a  payment  of  $500  thereon  and  a  new  note  similarly  indorsed  for 
the  balance,  $1,000.  The  register  found  that  this  transaction  was  a 
payment  of.  the  $1,500  note  which  was  thereupon  given  up.  The 
claimant  first  proved  the  $1,000  note  but  subsequently  offered  to 
surrender  it  to  the  assignee  and  filed  a  supplemental  proof  for  the 
balance  alleged  to  be  due  on  the  original  $1,500  note.  The  register 
found  that  the  $1,000  note  was  provable  because  made  and  delivered 
before  the  actual  adjudication  in  bankruptcy.  The  question  now 
comes  before  the  court  upon  exceptions  filed  by  both  parties  to  the 
report. 

Richard  C.  Steele,  for  claimant. 
Charles  F.  Dureton,  for  assignee. 

Coxe,  J.  The  original  and  supplemental  proof  should  be  ex- 
punged. The  former,  for  the  reason  that  the  note  upon  which  it  is 
founded  was  made  and  delivered  after  the  filing  of  the  petition  in 
bankruptcy;  the  latter,  upon  the  authority  of  In  re  Montgomery,  8  N. 
B.  R.  426. 

The  cases  cited  by  the  counsel  for  the  claimant,  holding  that  the 
taking  of  a  promissory  note,  does  not  extinguish  the  original  debt 
unless  by  express  agreement,  have,  I  think,  but  little  application  to 
a  case  where  the  parties  sought  to  be  charged  are  not  makers  but 
indorBere,  and  where,  priof-to  the  date  of  the  second  note,  their  legal 
status  is  completely  changed  by  the  filing  of  a  petition  in  bankruptcy. 


In  re  Pbveab  and  another,  Bankrupts. 

(District  Court,  N.  D.  New  York.  1884.) 

Bankruptcy — Fraud — Alleged  Retaining-  of  Monet  and  Effects  by  Bank- 
rupt. , 

In  a  proceeding  against  a  bankrupt  by  bis  assignee  for  an  alleged  retaining 
of  money  and  effects,  frand  being  charged  and  a  summary  remedy  demanded, 
the  court  should  be  clearly  satisfied  that  the  accusations  of  the  petition  are 
sustained  by  the  proof. 

In  September,  1880,  the  assignees  of  the  above-named  bankrupts 
presented  to  the  court  a  petition  representing  that  the  bankrupts 
had  fraudulently  conoealed  and  withheld  from  tbem  $10,500  in 
money,  besides  a  large  amount  of  merchandise.  The  petitioner's 
prayer  is  for  an  order  directing  the  bankrupt  to  pay  over  said  sum  and 
return  said  merchandise.  The  court  thereupon  made  an  order  re- 
ferring it  to  the  register  in  charge  to  take  proof  of  the  allegations  of 
the  petition  and  report  the  same  to  the  court  with  his  conclusions 
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thereon.  On  the  fifteenth  of  May,  1884,  the  register  made  his  re- 
port, in  which  he  found  that  no  money  belonging  to  the  assignees  has 
been  withheld  by  the  bankrupts  or  either  of  them.  The  ease  is  now 
before  the  court  on  exceptions  filed  to  the  said  report. 

Henry  M.  Field,  for  assignees. 

Daniel  L.  Benton,  for  bankrupts. 

Coxe,  J.  It  cannot  be  said,  upon  the  evidence  submitted,  that  the 
register  has  reached  an  incorrect  conclusion.  In  a  proceeding  of  this 
nature,  where  fraud  is  charged  and  a  summary  remedy  demanded, 
the  court  should  be  clearly  satisfied  that  the  accusations  of  the  peti- 
tion are  sustained  by  the  proof.  The  evidence  is  not  of  this  convinc- 
ing character.  It  is  contradictory,  conjectural,  and  replete  with  in- 
accuracies. It  eannot  be  said  that  fraud  on  the  part  of  the  bankrupts 
has  been  so  clearly  established  that  the  court  would  be  justified  in 
making  the  order  asked  for  in  the  petition. 

I  do  not  think  that  the  findings  of  the  register  should  be  disturbed. 

Exceptions  overruled. 


Patert — Unstamped  Article— Innocent  Infringer — Section  4900,  Ret.  St. 
In  the  case  of  a  patented  article  which  does  not  bear  the  required  stamp  or 
label,  recovery  shall  not  be  had  upon  infringements  occurring  while  the  in- 
fringer is  ignorant  of  the  patent,  under  the  conditions  stated  in  section  4900, 
Rev.  St.,  but  shall  be  limited  to  infringments  arising  after  notice. 

In  Equity. 

W.  H.  Sharp,  tor  complainant. 
John  C.  Hall,  for  defendant. 

Sawyeb,  J.  The  defendant  had  been  employing  the  patented  ar- 
ticle in^  steam-engine  condensers  manufactured  by  him  for  several 
years  prior  to  1875,  in  entire  ignorance  of  the  existence  of  the  patent 
sued  on.  The  patentee  did  not  affix  the  word  "patented"  to  the  arti- 
cle manufactured  by  him,  or  to  a  label  attached,  or  in  any  other  way 
indicate  that  it  was  patented.  Several  engines  in  steamers  came  into 
the  port  of  San  Francisco,  having  the  article  manufactured  and  sold, 
by  authority  of  the  patentee,  in  their  condensers,  without  any  indica- 
tion that  it  was  patented,  and  the  defendant  had  often  examined 
them.  He  was  entirely  ignorant  that  there  was  a  patent  upon  it  till 
the  month  of  June,  1875.  While  building  the  condensers  of  the 
Constantino,  at  that  time,  after  he  had  got  the  larger  part  of  the  pat- 
ented packing  in,  he  was  notified  that  there  was  a  patent  upon  it. 
This  was  the  first  information  he  had  of  the  patent.    He  at  once  of- 
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fered  to  pay  the  royalty  for  that  already  used  in  the  oondensers  of  the 
Constantino,  and  for  enough  to  finish  them ;  but  the  proprietor  of 
the  patent  refused  to  accept  such  payment  unless  he  would  pay  the 
royalty  on  all  he  had  used  during  the  preceding  years  while  he  was 
ignorant  of  the  patent.  He  thereupon  finished  the  oondensers  al- 
ready well  advanced  towards  completion,  but  he  has  in  no  other  way 
infringed  the  patent  since  he  had  notice.  This  defense  was  set  up  in 
the  answer,  and  established  by  the  evidence.  It  is  therefore  avail- 
able as  a  defense.  Rubber  Co.  v.  Goodyear,  9  Wall.  801.  The  mas- 
ter only  made  an  allowance  for  the  infringement  by  use  of  the  pat- 
ented article  in  the  condensers  of  the  Constantino,  in  accordance 
with  the  provisions  of  section  4900,  Rev.  St.,  that  "in  any  suit  for 
infringement  by  the  party  failing  so  to  mark,  (as  before  provided  in 
the  section,)  no  damage  shall  be  recovered  by  the  plaintiff  except  on 
proof  that  the  defendant  was  duly  notified  of  the  infringement,  and 
continued  after  such  notice  to  make,  use,  or  vend  the  article  pat- 
ented." The  complainant  excepts  to  the  master's  report  on  this 
ground,  and  insists  that  damages  and  profits  should  have  been  al- 
lowed for  all  prior  infringements.  The  complainant  insists  that, 
when  the  defendant  continues  to  infringe  after  notice,  he  is  not  lim- 
ited in  his  recovery  under  the  statute  to  the  damages  and  profits  ac- 
crued from  the  infringement  subsequent  to  the  notice,  but  claims  that, 
if  the  defendant  continues  to  infringe  after  notice,  he  is  entitled  to 
recover  all  the  profits  and  damages  resulting  from  the  infringement, 
from  the  beginning  of  the  infringement.  I  am  unable  to  take  this 
view.  No  case  has  been  brought  to  my  notice  in  which  this  precise 
point  has  been  decided.  I  think,  however,  the  fair  construction  of 
the  provision  of  the  statute  is  that  the  recovery  shall  not  be  had  upon 
infringements  occurring  while  the  infringer  is  ignorant  of  the  patent 
under  the  conditions  stated  in  the  statute,  but  shall  be  limited  to  the 
infringements  arising  after  notice.  If  mistaken  in  this,  I  do  not 
think  the  infringement  after  notice  in  question  is  of  such  a  willful 
nature  as  to  incur  the  penalty  of  a  recovery  for  all  prior  infringe- 
ments without  notice  of  the  patent.  Immediately  upon  receiving 
notice,  before  completing  the  machine  already  far  advanced  in  con- 
struction, defendant  offered  to  pay  the  full  royalty  established,  for 
the  whole  maohine,  and  plaintiff  refused  to  accept  it  without  pay- 
ment for  all  prior  infringements.  It  was  his  own  fault  that  he  did 
not  receive  compensation  for  the  liability  that  accrued  under  the  stat- 
ute after  notice. 

I  think  complainant  entitled  to  costs.  Although  there  was  a  gen- 
eral offer  to  pay  the  royalty,  which  complainant  refused  to  accept, 
there  was  no  aotual  tender  of  any  specific  sum  of  money,  and  no 
tender  kept  good  and  brought  into  court,  such  as  would  bo  required 
m  an  action  at  law  to  relieve  a  party  from  costs.  Besides,  the  an- 
swer raised  other  issues  which  the  complainant  was  required  to  con- 
test. 
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tfhe  exceptions  to  the  "master's  report  are  overruled,  and  the  report 
confirmed. 

Let  a  final  decree  be  entered  in  favor  of  the  complainant  for  the 
amount  found  by  the  master,  with  costs. 


1.  Patent  Law — Improvements  in  Trunks— Taylor's  Invention. 

Examination  of  Taylor's  patent  for  improvement  in  trunks — alleged  to  have 
been  infringed— and  comparisons  made  with  patents  of  others  in  the  same  line, 
and  defendants  adjudged  to  be  infringers. 

2.  Same — Separate  Inventions  Unconnected  cannot  be  Embraced  under 

one  Patent. 

A  patent  is  not  valid  which  Is  for  several  distinct  and  separate  inventions 
not  connected  in  design  or  operation.  The  question  whether  the  requisite  con- 
nection exists  among  such  is  often  a  perplexing  one,  however,  and  must  be 
left  largely  within  the  discretion  of  the  head  of  the  patent  office. 
8.  Same— Disclaimer — Taylor  Patent. 

It  being  extremely  doubtful  whether  tho  Taylor  patent  Is  not  obnoxious  to 
the  objection  that  it  is  for  several  distinct  inventions  a  disclaimer  of  all  claims 
in  the  patent,  except  that  in  controversy,  duly  filed  in  the  patent  office,  la  re- 
quired as  a  condition  to  grantiug  the  relief  prayed  in  the  bill. 
4.  Bamb— Omission  of  Stamped  Word  "Patented." 

When  a  patented  article  is  so  small  that  it  is  difficult  to  stamp  upon  It  the 
word  "patented/'  with  the  date  of  the  patent,  the  requisite  is  answered  by 
such  a  stamp  or  label  being  placed  upon  the  packages  in  which  the  articles 
are  shipped. 

In  Equity. 

Mitchell  <6  Hungerford,  B.  F,  Thurston,  and  Joshua  Stark,  for  com- 
plainant. 

Jenkins,  Winkler  &  Smith  and  Geo.  W.  Hey,  for  defendants. 

Dyer,  J.  On  the  ninth  day  of  July,  1872,  Charles  Asa  Taylor  ob- 
tained letters  patent  No.  123,925,  for  an  improvement  in  trunkB.  The 
specification  states  that  the  invention — 

"Consists  in  a  gelding  roller  of  novel  construction,  to  be  applied  entirely 
on  the  outside  of  the  trunk;  in  spring  catches  to  hold  the  trunk  shut;  in  a 
brace  of  peculiar  construction  to  be  applied  to  the  outside  of  the  body,  for  the 
purpose  of  holding  up  the  top  or  lid;  and  in  a  spring  arm  for  supporting  the 
tray  when  it  is  turned  up." 

As  descriptive  of  so  much  of  the  invention  as  relates  to  the  spring 
catches,  there  is  a  further  statement  in  the  specification  as  follows : 

"Instead  of  providing  the  top  of  the  trunk  with  the  usual  straps  for  fast- 
ening it  down,  I  attach  to  its  front  two  spring  catches,  I,  and  to  the  top-two 
tangs  or  plates,  J,  which  lock  into  and  are  held  by  the  catches.  Each  catch 
consists  of  a  metal  socket,  e,  provided  with  a  hinged  latch  or  hook,/,  and 
with  a  flat  spring,  g,  which  bears  against  the  lower  end  of  the  latch  and  keep* 
its  upper  end  pressed  inward  against  the  socket.   The  upper  end  of  the  latch 
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or  hook  is  provided  with  a  prong,  i,  which  extends  through  into  the  socket, 
as  shown  in  figure  4,  the  upper  side  of  the  prong  being  beveled  off  as  shown. 
The  tangs  on  the  top  or  lid  are  provided  with  beveled  ends  and  with  holes 
or  openings  as  shown.  When  the  top  is  pressed  down  the  tangs  slide  down 
into  the  socket,  and  the  prongs,  i,  of  the  latches  lock  through  them,  in  the 
manner  shown  in  figure  4,  so  as  to  hold  the  top  or  lid  down  securely.  In 
order  to  unlock  latches,  it  is  only  necessary  to  turn  back  the  upper  ends  of 
the  hooks  or  latches  so  as  to  draw  the  prongs  out  of  the  tangs.  After  the 
latches  are  turned  back  a  certain  distance,  the  springs  hold  them  in  position, 
as  shown  in  figure  I,  and  in  dotted  lines  in  'figure  4,  so  that  it  is  only  neces- 
sary to  attend  to  one  of  them  at  a  time." 

The  patentee's  claims  are  as  follows : 

"(1)  The  yielding  roller  for  trunks,  consisting  of  the  socket  having  the  flat 
Bpring  mounted  therein  and  provided  with  the  roller  in  Its  end,  when  con- 
structed and  arranged  as  described,  so  that  it  may  be  applied  entirely  to  the 
outside  of  a  trunk,  as  set  forth.  (2)  The  offset  slotted  plate,  L,  applied  to 
the  outside  of  the  body,  in  combination  with  the  locking  brace,  K,  pivoted 
to  the  top,  and  arranged  to  fold  down  inside  of  the  plate,  as  described.  (3) 
The  spring  catches,  I,  constructed  and  applied  to  the  front  of  the  body,  as 
described,  in  combination  with  the  tongues  or  hasps,  J,  on  the  top,  when  ar- 
ranged to  operate  as  set  forth.  (4)  The  spring  arm,  P,  secured  to  the  end  of 
the  body,  in  combination  with  the  plate  or  catch,  Q,  on  the  tray,  when  ar- 
ranged as  described,  for  the  purpose  of  holding  the  tray  up." 

The  defendants  are  charged  with  infringing  the  third  claim  of  this 
patent,  and  the  present  bill  is  filed  by  the  complainant,  as  assignee 
of  the  patent,  to  restrain  such  infringement.  Infringement  is  denied, 
and  it  is  alleged,  as  a  farther  defense,  that  the  trunk  latch  described 
in  the  third  claim  was  old  and  well  known  in  public  use  before  the 
patent  to  Taylor  was  issued ;  that  it  was  described  in  letters  patent 
issued  to  the  following-named  persons  at  the  dates  following,  viz. :  to 
E.  A.  G.  Roulstone,  dated  October  30,  1866,  No.  59,271;  to  Edward 
Semple,  davted  February  18,  1868,  No.  74,723;  to  John  C.  Locke, 
dated  March  21,  1871,  No.  112,937 ;  to  C.  N.  Cutter,  dated  October 
20,  1868,  No.  83,137;  to  Louis  Hillebrand,  dated  Maroh  16,  1869, 
No.  87,931;  to  E.  L.  Gaylord,  dated  January  29,  1861,  No.  31,233  ; 
to  Louis  Ransom,  dated  October  13, 1868,  No.  82,988;  to  A.  M.  Olds, 
dated  June  25,  1867,  No.  66,103;  and  to  Chandler  Seaver,  Jr.,  dated 
April  4, 1865,  No.  47,135, — all  of  which  letters  patent  are  introduced 
as  either  anticipating  the  Taylor  invention  described  in  the  third 
claim,  or  as  showing  the  state  of  the  art  at  the  time  of  such  inven- 
tion. 

If  the  complainant's  patent  is  shown  to  be  valid,  then  I  think  there 
can  be  little  doubt  that  the  defendants  infringe  the  third  claim. 
Evidently  the  term  "spring  catches,"  desoribed  in  the  specification 
and  claim,  refers  to  all  of  that  part  of  the  fastener  which  is  secured 
to  the  body  of  the  trunk.  This  part  consists  of  three  pieces,  namely, 
a  case  provided  with  a  metallic  socket,  a  hinged  latch  hung  in  the 
socket,  and  a  spring.  The  socket  is  formed  by  an  opening  in  the  top 
of  the  case.  The  latch  is  hung  upon  a  horizontal  axis  in  the  case, 
and  its  upper  end  is  provided  with  a  part  for  a  finger-piece  which  is 
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without  the  case,  and  with  a  beveled  projection  or  hook,  which,  when 
the  latoh  is  closed,  is  within  the  case,  and  enters  the  space  into  which 
the  tongue  or  hasp,  J,  referred  to  in  the  third  claim,  descends  when 
the  cover  of  the  trunk  is  shut  down.  The  latoh  and  spring  are  so 
combined  with  each  other  that  when  the  latch  is  in  one  position  the 
spring  will  hold  the  hook  of  the  latch  in  position  for  engagement 
with  the  tang,  J,  and,  when  the  latch  is  thrown  backward  a  certain 
distance,  the  same  spring  will  hold  it  out  of  engagement.  The  other 
part  of  the  fastener  consists  of  a  simple  plate  which  is  secured  to  the 
trunk  cover,  from  which  plate  there  projects  downward  a  rigid  tang, 
provided  with  an  opening  for  the  hook  of  the  latch  to  enter.  The 
lower  end  of  this  tang  is  beveled  off  on  its  side  edges,  so  that  when 
it  engages  with  the  mouth  of  the  socket  it  will  cause  the  cover  to  come 
down  into  proper  position  for  engagement  with  the  spring  oatch,  and 
when  down  to  act  in. connection  with  the  socket  as  a  dowel.  This  is 
substantially  the  description  of  the  device  given  by  the  expert  Shep- 
ard  in  his  testimony,  and  I  think  -it  accurate. 

In  Cornell  v.  Sessions,  17  Fkd.  Rep.  452,  Judge  Shipman  described 
the  Taylor  fastener  as  "a  combination  of  dowel  or  keeper  upon  the 
trunk  cover  and  socket  upon  the  trunk  box,  which  socket  is  provided 
with  a  hinged  non-elastic  latch  or  catch,  which  is  pressed  upon  by  a 
spring  and  snaps  into  firm  erigagment  with  the  keeper,  the  hinged 
latch  being  acted  upon  by  the  spring  to  hold  it  either  open  or  shut." 
This  fastener  is  not  a  lock,  but  is  designed  as  a  substitute  for  leather 
straps,  and  for  use  in  addition  to  the  ordinary  lock,  to  prevent  strain 
upon  the  lock  and  to  hold  the  cover  securely,  even  if  the  trunk  is  not 
locked.  It  performs  the  function  of  a  dowel  to  keep  the  cover  from 
racking.  In  use,  two  of  the  fasteners  are  applied  to  the  front  of  the 
trunk,  one  near  each  end,  upon  opposite  sides  of  the  trunk  lock. 

The  defendants'  trunk  fastener,  like  the  complainant's,  consists  of 
two  parts, — one  to  be  applied  to  the  body  of  the  trunk,  and  the  other 
to  the  cover.  That  part  which  is  fastened  to  the  trunk  body  is  com- 
posed of  three  pieces;  namely,  a  case  with  a  metallic  socket  open  at 
the  top  for  the  reception  of  a  tang,  a  latch  hung  on  a  horizontal  axis, 
and  a  spring.  The  face  of  the  case  is  covered  by  the  metal  of  the 
case,  the  latch  swings  in  the  plane  of  the  case,  the  latch-hook  lies  in 
the  same  plane  with  the  latch  and  interlocks  with  a  corresponding 
hook  on  the  under  side  of  the  tang.  A  slot  in  the  side  of  the  case 
permits  the  latch  to  be  moved  to  one  side  to  allow  the  withdrawal  of 
the  tang.  The  tang  is  tapered  to  its  point,  and  the  spring  is  of  wire 
secured  to  a  pin  in  the  case.  Thus  it  appears  that  the  defendants' 
device  contains  the  same  number  of  parts  as  those  described  in  the 
Taylor  patent.  In  both  the  combination  is  such  as  to  operate  sub- 
stantially in  the  same  way.  There  are  certain  differences  in  design 
and  form.  In  the  Bomadka  fastener  the  catch  moves  side  wise  from 
one  side  of  the  case,  instead  of  forward  from  the  front  of  the  case.  It 
contains  a  bent  wire  spring  instead  of  a  flat  one,  and  the  adjustment 
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of  the  springs  in  the  two  devices  is  different.  The  tang  in  the  de- 
fendant fastener  has  no  opening  for  the  latch-hook  to  enter,  but,  ta- 
pering to  a  point,  there  is  a  hook  formed  on  the  under  side  for  en- 
gagement  -with  the  hook  in  that  part  of  the  case  which  is  attached  to 
the  body  of  the  trunk.  I  regard  these  variations  from  the  construc- 
tion of  the  Taylor  fastener  as  mere  mechanical  changes  or  equiva- 
lents. The  experts  sworn  on  the  part  of  the  defendants  testify  that 
the  two  combinations  are  substantially  the  same. 

It  is  contended  that  the  third  claim  in  tbe  Taylor  patent  is  not  for 
the  combination  of  a  case,  hinged  latch,  and  doable  acting  spring 
with  a  tang,  but  that,  because  of  the  language  employed  in  the  claim, 
the  invention  must  be  restricted  to  the  precise  structure  described, 
and  that  there  can  be  no  infringement  unless  the  construction  speci- 
fied is  followed.  But  it  seems  to  me  that  the  two  devices  are  not 
substantially  different  in  the  essential  elements  of  organization.  The 
Taylor  invention  consists  of  a  combination.  It  is  the  combination 
of  a  dowel  organization  with  a  spring-latch  system,  the  latch  being 
so  constructed  that  in  use  it  may  be  thrown  out  of  connection  with 
the  other  parts  of  the  device,  and  this  combination  is  shown  in  the 
defendants'  fastener.  The  construction  which  counsel  ask  the  court 
to  place  upon  the  third  claim  is  extremely  narrow.  It  is  not,  I  think, 
justified  by  tbe  state  of  the  art  when  the  patent  was  granted.  It  is 
true  that  the  claim  contains  the  language,  "constructed  and  applied 
to  the  front  of  the  body,  as  described ; "  and  the  logic  of  the  defend- 
ants' contention  is  that  there  can  be  no  infringement  unless  the  con- 
struction of  the  infringing  device  is  exactly  similar  to  that  of  the 
Taylor  fastener.  Such  a  construction  of  the  claim  would  be  too  re- 
stricted, in  view  of  the  fact  that  the  Taylor  combination  was  new,  and 
that  his  invention  is  evidently  meritorious.  If  it  seems  plain  that 
the  defendants  have  embodied  in  their  device  the  essential  elements 
of  organization  contained  in  the  Taylor  fastener, — if  they  have  appro- 
priated the  results  of  the  inventor's  thought,  and  made  a  fastener 
that  exhibits  in  its  construction  the  equivalents  of  the  patented  de- 
vice,— then  I  think  the  defendants  ought  to  be  held  infringers.  Com- 
paring the  two  devices,  it  seems  clear  that  the  differences  in  con- 
struction are  but  mechanical  deviations  that  serve  only  to  make  mani- 
fest the  appropriation  by  the  defendants  of  the  substance  of  the  Tay- 
lor invention. 

In  the  opinion  of  the  court  nothing  is  shown  which  anticipates  the 
Taylor  fastener,  nor  is  such  a  state  of  the  art  proven  as  establishes 
a  want  of  novelty  in  the  device  when  the  patent  was  granted.  In 
CoweU  v.  Sessions,  supra,  the  Semple  and  Locke  patents  were  before 
Judge  Shipman,  and  I  concur  in  what  he  says  of  them.  I  auote  from 
his  opinion : 

"The  Taylor  invention  was  a  trunk  fastener,  not  a  lock;  but  a  fastener  to 
keep  the  lid  in  place  in  case  of  accidents,  and  to  take  part  of  the  strain  which 
would  otherwise  come  upon  the  lock.   It  is  a  combination  of  dowel  or  keeper 
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upon  the  trunk  cover  and  socket  upon  the  trunk  box,  which  socket  is  pro- 
vided with  a  hinged  non-elastic  latch  or  catch,  which  is  pressed  upon  by  a 
spring,  and  snaps  into  Arm  engagement  with  the  keeper,  the  hinged  latch  be- 
ing acted  upon  by  the  spring  to  hold  it  either  open  or  shut.  The  Semple  in- 
vention was  not  a  trunk  fastener.  It  was  an  angle  plate  upon  the  trunk 
cover,  provided  with  a  dowel  in  combination  with  an  angle  plate  upon  the 
trunk  box,  provided  with  a  loop  into  which  the  dowel  entered.  The  whole  ar- 
rangement was  for  the  purpose  of  stiffening  the  frame,  making  the  upper  cor- 
ners durable,  and  preventing  lateral  motion  of  the  cover.  The  Locke  inven- 
tion was  a  strap  made  of  some  metal  which  yields  readily,  and  resting  loosely 
in  its  cap,  so  as  to  have  a  slight  degree  of  lateral  play,  and  dovetailed  at  its 
lower  end,  which  engages  with  a  peculiarly  constructed  catch  upon  the  body 
of  the  trunk.  The  lower  end  of  the  strap  rides  over  the  dovetailed  lugs  of 
the  catch  till  the  cover  is  closed,  when  the  inclines  of  the  straps  and  the  lugs 
coincide.  While  this  device  is  a  fastener,  it  bears  no  substantial  resemblance 
to  the  rigid  keeper  of  the  Taylor  invention,  which  slides  into  a  socket  and 
engages  with  a  non-elastic  hinged  latch,  actuated  by  a  spring  to  hold  it  either 
open  or  shut,  the  latch  snapping  into  firm  engagement  with  the  keeper. " 

The  Roulstone  patent  is  for  an  improvement  in  traveling  bags.  It 
describes,  among  other  things,  a  spring  locking  device  for  holding.the 
two  parts  of  the  bag  frame  together,  but  this  device  is  not  provided 
with  any  means  for  holding  the  latch  out  of  engagement  when  de- 
sired,— it  does  not  exhibit  the  dowel  in  combination  with  the  spring 
latch, — and  I  do  not  see  how  it  oould  be  applied  to  the  front  of  a 
trunk  body  and  lid ;  in  its  organization  it  is,  as  I  understand  it,  wholly 
unlike  the  Taylor  fastener. 

The  Cutter  patent  is  for  an  improvement  in  locks  for  trunks,  pi- 
anos, etc.  The  device  is  not  intended  for  use  as  a  catch  or  fastener 
like  the  Taylor  invention,  but  is  a  lock  to  be  opened  by  a  detachable 
key.  It  does  not  oontain  a  rigid  tang,  but  a  pivoted  tang,  and  is  not, 
in  its  construction,  adapted  for  use  on  the  front  of  the  body  of  a  trunk. 
At  least,  such  is  my  reading  of  the  patent  and  understanding  of  the 
device. 

The  Olds  patent  is  for  an  improvement  in  spring  hinges,  and  the 
Seaver  patent  is  for  an  improved  clothes  fastener.  Neither  of  these 
inventions,  in  design,  construction,  or  adaptation  to  use,  exhibit  any 
similarity  to  the  Taylor  fastener. 

The  Gaylord  patent  is  for  a  trunk  lock.  It  is  in  two  parts, — one  to 
be  fastened  to  the  trunk  cover,  and  the  other  to  the  trunk  body.  It 
has  a  rigid  tang  which  is  received  into  a  socket,  and  as  the  tang  is 
pressed  into  the  socket  it  iB  self-locking.  But  it  can  only  be  unlocked 
with  a  key,  and  the  socket  is  placed  upon  the  front  of  the  lock-plate. 
It  has  not  a  hinged  latch  for  engagement  with  the  tang,  nor  a  latch 
provided  with  a  finger-piece,  nor  one  which,  by  the  action  of  a  spring, 
may  be  held  in  or  out  of  engagement  with  the  tang  by  changing  its 
position.  As  before  stated,  the  parts  can  only  be  disengaged  by 
means  of  a  key,  and,  while  it  shows  some  individual  elements  that 
are  present  in  the  Taylor  and  in  the  defendants'  fasteners,  as  a  com- 
bination it  is  radically  unlike  them.    It  belongs  to  the  lock  class,  of 
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whioh  several  specimens  are  in  evidence,  and  I  do  not  regard  them 
as  anticipating  the  Taylor  fastener,  or  as  showing  such  a  state  of  the 
art  as  deprives  that  device,  in  view  of  the  use  for  whioh  it  is  designed, 
and  of  its  form  of  construction,  of  the  merit  of  novelty. 

The  Hansom  patent  is  for  an  improvement  in  trunk  clasps,  which 
are  intended  as  substitutes  for  straps  and  buckles.  The  clasp  con- 
sists of  two  parts, — one  attached  to  the  body  of  the  trank,  the  other  to 
the  lid.  Each  of  the  parts  has  a  central  longitudinal  slot  in  which 
a  tongue  fits,  these  slots  so  coinciding  as  to  form  a  continuous  slot  to 
receive  the  tongue  when  the  lid  is  closed.  The  tongue  is  pivoted,  and 
a  spring  presses  against  its  lower  end  to  keep  it  in  position  when  shut 
down  or  when  open,  acting  upon  the  principle  of  a  spring  in  an  ordi- 
nary pocket-knife.  The  tongue  is  provided  with  a  thumb-catch  to 
raise  it  for  the  purpose  of  opening  the  trunk.  The  principle  upon 
which  the  tongue  with  its  thumb-catch  operates  is  quite  like  the  hinged 
latch  or  hook  in  the  Taylor  fastener,  but  otherwise  the  two  devices 
are  wholly  unlike,  and  the  superior  utility  of  the  Taylor  device  is  ap- 
parent. The  Ransom  invention  is  a  trunk  fastener,  but  it  does  not 
exhibit  the  elements  of  the  Taylor  combination.  It  does  not  have 
the  rigid  tang  acting  as  a  dowel,  nor  the  socket  with  its  catch  to  re- 
ceive the  tang.  The  part  attached  to  the  lid  of  the  trunk,  when  the 
trunk  is  shut,  rests  directly  upon  the  part  attached  to  the  body  of  the 
trunk,  and  the  parts  are  then  united  by  the  insertion  of  the  tongue  in 
the  slot,  which  extends  centrally  through  the  parts  when  thus  joined. 
The  socket  and  dowel  features  are  not  present  in  the  device  at  all. 

It  was  stated  on  the  argument  by  counsel  for  the  complainant  that 
both  the  Gayiord  and  Ransom  devices  were  held  by  Judge  Nixon 
unavailing  to  defeat  the  Taylor  patent,  in  the  case  of  Sessions  v.  Bal- 
lard, heard  and  decided  by  him.  I  have  been  unable  to  verify  the 
statement  by  any  published  report  of  that  case,  but  I  did  not  under- 
stand it  to  be  controverted  by  counsel  for  the  defendants. 

The  Hillebrand  patent  of  1869  is  for  an  improvement  in  trunk 
locks.  Upon  a  careful  examination  of  the  specifications  and  draw- 
ings of  this  patent  I  quite  agree  with  the  statements  of  the  complain- 
ant's expert,  that  this  device  does  not  exhibit  a  combination  of  the 
dowel  and  spring-latch  features  of  the  Taylor  fastener,  nor  the  latch 
having  a  part  accessible  for  operation  from  the  exterior  of  the  case, 
nor  a  lock  whioh  is  adapted  for  use  upon  the  front  of  a  trunk  body  in 
connection  with  a  rigid  hasp  or  tang  upon  the  trunk  cover.  If  I  cor- 
rectly understand  the  specifications,  they  describe  a  lock  adapted  for 
use  with  a  loose  hasp,  the  staple  of  which  enters  an  aperture  in  one 
of  the  broad  sides  of  the  case,  with  a  projecting  arm  on  one  side  of 
the  lock-bolt  which  passes  through  the  hasp.  The  lock  is  operated 
with  a  key.  The  claim  of  the  patent  is  "a  single  spring  so  set  that 
one  of  its  ends  bears  solidly  against  a  point  of  the  bolt  so  as  to  throw 
the  bolt  backward  and  forward  after  being  started  by  the  key,  sub- 
stantially as  and  for  the  purpose  set  forth." 
v.21p,no.2 — 9 
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There  is  an  exhibit  in  evidence  in  the  case,  marked  "Exhibit  Hil- 
v  iebrand,"  which  is  a  sample  of  a  metallic  trunk  fastener,  and  which 
bears  the  stamp  "Pat'd  Mar.  1869,"  the  date  of  the  Hillebrand  pat- 
ent just  referred  to.  It  is  somewhat  similar  in  form  to  the  Taylor 
fastener,  and  in  construction  to  the  defendants'  device.  It  cannot  be 
accepted  as  a  model  of  the  Hillebrand  lock,  so  radically  different  is  it 
in  construction  from  the  lock  described  in  the  patent.  And  the  proofs 
do  not  show  that  its  construction  or  use  antedates  the  Taylor  patent. 

Another  patent,  No.  120,067,  dated  October  17, 1871,  and  issued 
to  Hillebrand  and  Wolf,  was,  by  special  leave  of  the  court,  introduced 
.  in  evidence  at  the  hearing.  It  is  a  patent  for  an  improvement  in 
trunk-lid  guides,  and  the  lock  introduced  in  evidence  before  the  ex- 
aminer, labeled  Exhibit  6,  seems  to  conform  in  part  to  the  construc- 
tion described  in  the  specifications  of  this  patent.  This  lock  is  stamped 
"Pat'd  Mar.  '69  and  Oct.  '71;"  so  that  it  would  seem  to  be  a  lock 
claimed  to  have  been  made  under  the  two  Hillebrand  patents.  The 
drawing  and  specifications  in  the  patent  of  1871  describe  a  hingeless 
hasp  secured  to  the  lid  of  the  trunk  and  provided  with  a  catch  for  en- 
gagement with  the  lock-bolt.  A  handle  is  formed  in  the  body  of  the 
hasp  by  which  the  trunk-lid  may  be  conveniently  raised.  Within  the 
walls  of  the  casing  of  the  lock,  at  the  upper  side,  are  sockets  for  the 
entrance  of  lugs  which  are  attached  to  the  hasp,  so  that  when  the 
trunk  is  locked  the  lugs  a*e  inclosed  within  the  lock-casing.  These 
lugs  are  intended  to  relieve  the  catch  of  the  hasp  and  the  lock-bolt  of 
side  strain,  and  to  distribute  this  strain  over  the  lugs  and  sockets. 
The  patentee's  claim  is  a  hingeless  hasp  provided  with  a  handle  and 
the  sockets  within  the  lock-oasing  in  connection  with  the  lugs  of  the 
hasp.  Undoubtedly,  the  lock  described  in  this  patent  and  the  lock 
marked  Exhibit  6  contain  members  in  combination  which  correspond 
in  operation,  if  not  in  construction,  with  certain  parts  in  the  Taylor 
and  Romadka  fasteners,  and  probably  they  narrow  the  field  of  inven- 
tion in  that  class  of  devices.  But  they  belong  in  the  category  of 
trunk  locks  operated  by  means  of  a  key,  and  not  of  trunk  fasteners 
as  a  substitute  for  straps.  As  a  whole,  they  exhibit  a  different  com- 
bination from  that  of  the  Taylor  fastener  and  the  defendant's  fastener, 
and  they  do  not,  I  think,  take  from  the  Taylor  device  the  quality  of  orig- 
inality. Such  a  form  of  construction  and  such  utility  are  shown  in 
that  device  as,  to  the  mind  of  the  court,  are  highly  suggestive  of  orig- 
inality and  merit;  and  while  Exhibit  6,  and  the  look  described  in 
the  Hillebrand  and  Wolf  patent  of  1871,  approach  more  nearly  the 
application  of  mechanical  parts  developed  in  the  Taylor  device  than 
does  any  other  patent  or  device  shown  in  the  case,  still,  I  am  of  the 
opinion  that  the  Taylor  patent  ought  not  to  be  held  invalid  because  of 
inventions  that  preceded  it  which  belong  in  the  trunk-lock  class. 

Other  devices  older  than  the  Taylor  fastener  are  here  shown,  such 
as  a  rifle  sight,  door  lock,  window  fastener,  and  purse  catch,  but  they 
do  not  militate  against  the  Taylor  device,  because  they  show  only 
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that  certain  individual  parts  in  the  Taylor  combination  were  old, — 
a  fact  entirely  consistent  with  originality  in  the  combination.  Bates 
v.  Coe,  98  U.  8.  48.  This  combination  is  not  a  mere  aggregation 
of  separate  elements.  Each  one  of  the  parts  contributes  to  the 
combined  result.  It  is  not  like  Nimmo's  apparatus  in  Pickering  v. 
McCvUough,  104  U.  8.  810,  cited  on  the  argument.  Here  the  result 
is  due  "to  the  joint  and  co-operating  action  of  all  the  elements."  It 
is  not  mere  mechanical  juxtaposition,  as  in  that  case,  and  as  in  the 
second  claim  of  the  patent  in  Tack  Co.  v.  Manufg  Co.  109  U.  S.  117; 
8.  C.  3  Sup.  Ct.  Rep.  105. 

It  is  further  oontended  on  behalf  of  the  defendants  that  the  Taylor 
patent  is  void  because  it  is  for  several  distinct  and  separate  inven- 
tions not  connected  in  design  or  operation,  as  shown  in  the  several 
claims  of  the  patent.  The  proposition  is  not  without  foroe,  and  it 
seems  to  be  rather  a  close  question  whether  the  several  inventions 
of  the  patentee,  although  they  are  all  to  be  applied  in  use  to  a  single 
article,  namely,  a  trunk,  could  be  properly  included  in  one  patent. 
Section  4884,  Rev.  St.,  provides  that  "every  patent  shall  contain  a 
short  title  or  description  of  the  invention  or  discovery,  correctly  in- 
dicating its  nature  and  design,"  etc.,  from  which  the  implication  is 
drawn  that  every  patent  shall  embrace  but  one  invention. 

As  was  said  by  the  supreme  court  in  Bennet  v.  Fowler,  8  Wall. 
445: 

"It  is  difficult,  perhaps  impossible,  to  lay  down  any  general  rule  by  which 
to  determine  when  a  given  invention  or  improvement  shall  be  embraced  in 
one,  two,  or  more  patents.  Some  discretion  must  necessarily  be  left  on  this 
subject  to  the  head  of  the  patent-office.  It  is  often  a  nice  and  perplexing 
question." 

Several  distinct  improvements  in  one  machine  may  be  united  in 
one  patent.  Moody  v.  Piske,  2  Mason,  112;  Wyeth  v.  Stone,  1  Story, 
274.  So,  too,  where  a  patentee,  having  invented  a  new  and  useful 
combination  consisting  of  several  ingredients,  which,  in  combination, 
compose  an  organized  machine,  also  claims  to  have  invented  new  and 
nsef ul  combinations  of  fewer  numbers  of  the  ingredients,  the  several 
combinations  may  be  embraced  in  one  patent.  QUI  v.  Wells,  22 
Wall.  24. 

In  Bates  v.  Coe,  98  U.  S.  48,  it  is  remarked  that  more  than  one 
invention  may  be  secured  in  one  patent;  bat  I  suppose  this  has  ref- 
erence to  different  inventions  in  one  machine  or  combination. 

In  Maxheimer  v.  Meyer,  9  Fed.  Rep.  460,  the  patentee's  claim  in 
one  of  the  patents  was  for  a  feed  cup  in  connection  with  the  vertical 
wires  of  a  bird  cage,  and  it  was  insisted  that  the  patent  disclosed  two 
distinct  inventions,  each  independent  of  the  other,  and  that*  there- 
fore, the  patent  was  void.  But  the  court  held  that  the  inventions 
were  connected  together  by  being  appropriate  for  use  in  the  same  cage 
for  the  common  purpose  of  making  a  bird  cage,  and  therefore  they 
might  be  joined  in  one  patent. 
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For  several  improvements  of  distinct  machines,  it  has  been  re- 
peatedly held,  there  must  be  several  patents.  "A  patent,  under  the 
general  patent  act,  cannot  embrace  various  distinct  improvements 
and  inventions ;  but  in  such  a  case  the  party  must  take  out  separate 
patents."  Barrett  v.  Hall,  1  Mason,  447.  Here  the  court  was  treat- 
ing of  a  case  where  each  of  the  patented  machines  might  singly -have 
a  distinct  and  appropriate  use  and  parts  unconnected  with  any  com- 
mon purpose,  and  therefore  each  was  a  different  invention. 

In  Moody  v.  Fiske,  supra,  it  was  ruled  that  though  several  distinct 
improvements  in  one  machine  may  be  united  in  one  patent,  it  does 
not  follow  that  several  improvements  in  two  different  machines,  hav- 
ing distinct  and  independent  operations,  can  be  so  included. 

So,  too,  in  Wyeth  v.  Stone,  supra,  it  was  said  that  a  single  patent 
cannot  be  taken  for  two  distinct  machines  not  conducing  to  the  same 
common  purpose  or  object,  but  designed  for  totally  different  and  in- 
dependent objects.    See,  also,  Hoot  v.  BaU,  4  McLean,  177. 

In  Evans  v.  Eaton,  3  Wheat.  454-506,  the  supreme  oourt  inti- 
mated a  doubt  whether  a  patentee  could  claim  in  the  same  patent 
improvements  on  different  mechanisms  so  as  to  give  a  right  to  the 
exclusive  use  of  the  several  mechanisms  separately,  as  well  as  a  right 
to  the  exclusive  use  of  these  mechanisms  conjointly. 

In  Hogg  v.  Emerson,  11  How.  587,  it  was  held  by  a  majority  of  the 
court  that  the  inventions  in  question  which  related  to  an  improve- 
ment in  the  steam-engine,  and  in  the  mode  of  propelling  therewith 
either  vessels  on  the  water  or  carriages  on  the  land,  were  all  a  part 
of  one  combination  when  used  on  the  water,  and  therefore  might  be 
included  in  one  patent.  The  court  say  it  is  doubtful,  on  principle, 
whether  a  patent  is  invalid  which  is  for  two  or  more  entirely  sepa- 
rate and  independent  inventions,  but  that  it  is  settled  by  authority 
that  a  patent  for  more  than  one  invention  is  not  void  if  they  are  con- 
nected in  their  design  and  operation,  and  this  they  held  was  the  case 
before  them.  Four  of  the  justices,  including  the  chief  justice,  dis- 
sented, and  in  the  dissenting  opinion  of  Mr.  Justice  Catron  it  is  im- 
pliedly held  that  distinct  and  disconnected  inventions  oannot  be  in- 
cluded in  one  patent.- 

Except  some  decisions  of  the  commissioner  of  patents  cited  in  the 
brief  of  counsel,  the  cases  referred  to  are  all  the  adjudications  bear- 
ing upon  this  question  which  have  been  brought  to  the  attention  of 
the  court.  There  may  be  other  cases  in  which  the  question  has 
arisen.  In  the  light  of  judicial  decision  on  the  subject,  it  is  doubtful 
whether  the  patentee  Taylor  could  rightfully  claim  bis  various  inven- 
tions in  one  patent,  although  they  were  all  designed  to  be  applied  to 
a  trunfc,  and  related  to  an  improvement  in  trunks.  The  patent  is 
for  each  improvement  or  device  specified  in  the  respective  claims. 
The  specification  of  one  is  separate  and  distinct  from  the  other,  and 
each  is  capable  of  a  separate  and  independent  use.  Even  if  one  is 
in  a  certain  sense  auxiliary  to  the  other,  it  is  not  indispensable  to 
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the  use  of  the  other.  In  fact,  there  is  no  connection,  either  in  pur- 
pose, design,  or  operation,  between  the  several  inventions.  They  are 
not  like  a  combination  of  various  devices  or  improvements,  all  of 
which  make  one  operative  mechanism — one  concrete  organization. 
They  are  all  designed  for  use  upon  one  article,  namely,  a  trunk;  but 
they  do  not  all  tend  to  the  accomplishment  of  a  single  result,  further 
than  that  all  combine  generally  to  improve  the  trunk.  Each  is  a 
distinct  invention  or  improvement  by  itself,  and  the  operation  of  one 
has  no  relation  to  the  operation  of  the  others.  Although  all  may  be 
placed  upon  the  same  trunk,  each  singly  has  a  distinct  and  appro- 
priate use,  and  in  such  use  they  are  unconnected.  At  best,  it  is  a 
matter  of  serious  doubt  whether  all  the  claims  of  the  patentee  should 
have  been  joined  in  one  patent.  The  case  is  one  in  which  it  seems 
to  be  within  the  province  of  the  court  to  permit  the  patentee  and  his 
assigns,  if  they  shall  desire  so  to  do,  to  file  in  the  patent-office  a  dis- 
claimer so  as  only  to  claim  the  invention  specified  in  the  third  claim 
of  the  patent,  and  I  shall  dispose  of  the  case  by  making  the  filing  of 
such  disclaimer  a  condition  upon  which  the  relief  prayed  in  the  bill 
will  be  granted. 

The  remaining  defense  is  that  the  complainant  is  not  entitled  to  a 
decree  for  an  accounting,  because  certain  of  the  patented  articles,  of 
which  the  trunk  fasteners  in  evidence,  marked  Exhibits  13  and  15, 
are  samples,  were  not  marked  "patented,"  as  required  by  section 
4900,  Rev.  St.  The  fasteners  not  so  marked  are  known  as  the  small 
sizes.  The  statute  provides  that  it  shall  be  the  duty  of  all  patentees 
to  give  notice  to  the  public  that  the  article  is  patented,  by  fixing 
thereon  the  word  "patented,"  together  with  the  day  and  year  the  pat- 
ent  was  granted;  "or  when,  from  the  character  of  the  article,  this 
cannot  be  done,  by  fixing  to  it,  or  to  the  package  wherein  one  or  more 
of  them  is  inclosed,  a  label  containing  the  like  notice."  As  this  de- 
fense is  not  set  up  in  the  answer,  it  is  doubtful  if  it  can  be  made  at 
the  hearing.  Rubber  Co.  v.  Goodyear,  9  Wall.  788.  However  this 
may  be,  the  complainant  testifies  that  it  is  so  difficult  to  stamp  the 
patented  article  of  the  sizes  in  question  as  required  by  the  statute, 
that  the  packages  in  which  they  are  shipped  are  so  stamped  and  la- 
beled, as  are  also  the  invoices.  I  think  the  omission  to  stamp  the 
article  itself  is  sufficiently  explained,  and  that  this  defense  ought 
not  to  be  sustained. 

When  the  complainant  shall  have  furnished  sufficient  proof  to  the 
court  that  a  proper  disclaimer  has  been  filed  in  the  patent-office,  so 
that  he  shall  claim  only  the  invention  specified  in  the  third  claim  of 
the  patent,  a  decree  will  be  entered  enjoining  the  infringement  of 
that  claim,  and  for  an  accounting  of  profits  and  damages,  but  with- 
out costs. 
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The  Johanne  Auguste. 


The  Fontenaye. 


(District  Court,  8.  D.  New  York.   July  23, 1884.) 


Collision —  Sailing  Vessels  —  Negligence  of  Lookout— Obsoubatiok  of 
Lights — Change  of  Course  in  Keeping  Pull  and  Bt. 

Where  a  collision  occurred  in  a  foggy  or  hazy  night  at  sea,  between  the  bark 
F.  going  east  and  sailing  free,  and  the  bark  J.  A.  coming  west,  close-hauled, 
and  sailing  full  and  by,  and  their  courses  were  nearly  opposite,  and  they  col- 
lided nearly  end  on,  the  F.  having  seen  the  other's  red  light  when  about  one- 
third  of  a  mile  distant,  and  at  once  ported,  and  then  saw  both  lights,  and  after- 
wards the  green  light  only,  when  the  J.  A.  was  two  or  three  lengths  off;  and 
the  J.  A.  saw  no  light  at  all  on  the  F.  until  about  the  moment  of  collision,  when 
the  green  light  was  seen :  held,  that  the  change  in  the  appearance  of  the  J. 
A.  's  lights  was  caused  by  her  own  change  of  course  in  following  the  variations 
of  the  wind ;  that  the  F.'s  green  light  must  have  been  in  view  when  one-third 
of  a  mile  off,  and  failure  to  see  it  must  be  held  proof  of  Inattention  and  neglect 
of  the  lookout,  his  testimony  not  being  had;  that  if  the  F.'s  green  light  had 
been  seen,  as  it  ought  to  have  been,  the  J.  A.  would  have  been  bound  to  keep 
her  course  strictly,  instead  of  following  round  with  the  wind,  and  hence  her 
change  of  course  was  a  fault  contributing  to  the  collision.  Held,  also,  that 
the  red  light  of  the  F.  ought  to  have  been  seen  long  before  the  c6llision,  and 
being  eagerly  looked  for  and  not  visible,  and  being  placed  aft  near  the  taffrail, 
where  it  was  liable  to  be  obscured  by  the  sails,  or  by  the  swell  of  the  ship  for- 
ward, or  other  ohstructious,  it  must  be  deemed  to  have  been  either  obscured 
or  improperly  screened,  and  for  this  the  F.  was  also  held  in  fault,  and  the  dam- 
ages were  divided. 

In  Admiralty. 

William  H.  Field,  for  Munro  and  the  Fontenaya. 

Jas.  K.  Hill,  Wing  Jt  Shoudy,  for  Bischoff  and  the  J.  Angnste. 

Bbown,  J.  The  cross-libels  in  the  above  suits  were  filed  to  recover 
the  damages  respectively  sustained  by  the  owners  of  the  barks  Fon- 
tenaye  and  Johanne  Auguste,  through  a  collision  which  took  place 
between  the  barks  in  the  Atlantic  ocean,  off  Nantucket  shoals,  at 
about  4  a.  m.  of  September  6,  1881.  The  Fontenaye  claims  damages 
to  the  amount  of  $16,000;  and  the  Johanne  Auguste,  to  the  amount 
of  $10,000.  Each  alleges  that  the  collision  occurred  by  the  fault 
of  the  other.  The  stem  and  bow  of  the  Fontenaye  were  carried  away 
in  the  direction  from  port  to  starboard.  The  Johanne  Auguste  was 
struck  and  damaged  in  the  starboard  bow  only.  These  facts  are  of 
importance  in  the  conflict  of  evidence  on  other  points. 

The  Fontenaye  was  an  iron  bark,  180  feet  long,  28  feet  beam,  and 
of  635  tons  register.  She  left  New  York  early  in  the  morning  of  Sep- 
tember 5,  1881,  loaded  with  a  cargo  of  wheat,  and  bound  for  London. 
During  the  night  following  the  weather  was  overcast,  dark,  and  hazy. 
The  witnesses  from  the  Fontenaye  say  there  was  some  fog,  but  not 
enough  to  require  the  use  of  the  horn.  The  other  bark's  witnesses 
say  that  it  was  dark,  but  with  no  fog.  The  sea  was  moderate;  the 
wind  light,  and  variable  from  S.  W.  to  S.  S.  \Y.    The  Fontenaye  was 
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on  a  course  8.  E.  by  S.  by  the  ship's  compass;  but  the  deviation  on 
this  iron  ship,  together  with  the  variation,  amounted  to  four  points; 
and  her  true  course  is  stated  to  have  been  E.  by  8.  She  was,  there- 
fore, sailing  free,  with  the  wind  two  or  three  points  aft  of  abeam,  and 
was  making  about  six  knots  per  hour.  Her  colored  lights  were  abaft 
the  mizzen  rigping,  about  six  or  eight  feet  only  forward  of  the  stern, 
and  were  sustained  by  braces  about  a  foot  above  the  poop  rail,  and 
a  foot  outside  of  it.  The  account  of  the  collision  given  by  her  wit- 
nesses is,  in  substance,  that  the  lookout,  Armstrong,  first  saw  the 
red  light  of  the  Johanna  Augusts  about  half  a  point  off  his  starboard 
bow*  which  he  immediately  reported  to  the  second  mate,  who  was  then 
in  charge  of  the  navigation;  that  the  second  mate  was  then  standing 
on  the  starboard  side  of  the  poop,  and  at  the  same  time  saw  the  red 
light  against  the  fore  rigging,  or  about  half  a  point  on  his  starboard 
bow,  estimated  to  be  half  a  mile  distant;  that  he  immediately  ordered 
the  helm  to  port,  which  order  was  obeyed,  and  the  vessel  commenced 
to  luff  to  the  southward ;  that  after  giving  the  order  to  port  he  walked 
back,  looked  at  the  compass,  looked  again  at  the  red  light,  and  saw 
it  bearing  a  little  more  forward  than  before,  and  nearly  right  ahead ; 
that  he  then  walked  over  to  the  port  side,  looked  at  the  compass 
again,  and  saw  the  ship  coming  round  to  the  southward  of  her  course 
a  point  or  more,  then  walked  from  the  port  quarter,  and  saw  the 
green  light  only,  a  little  on  the  port  bow,  only  about  two  lengths  dis- 
tant; and  that  the  collision  happened  a  few  moments  afterwards. 
The  lookout  testified  that,  shortly  after  reporting  the  red  light,  he 
saw  the  green  and  red  lights  nearly  ahead,  but  a  little  off  the  port 
bow,  less  than  a  quarter  of  a  mile  distant;  that  afterwards  he  saw 
the  green  light  only,  about  a  point  off  his  port  bow,  when  she  was 
very  close;  that  he  then  thought  there  would  be  a  collision,  called 
the  watch  below,  and  ran  aft.  The  captain  came  from  below  only 
at  the  moment  of  collision.  Going  immediately  forward,  he  found 
the  starboard  bow  of  the  Johanne  Augusts  entangled  with  his  own 
head-gear  on  the  starboard  side,  and  the  stern  of  the  Johanne  Auguste 
pointing  directly  ahead  of  him.  His  bowsprit  and  jib-boom  were 
knocked  away  and  turned  over  upon  the  forecastle,  and  the  whole  of 
the  head  completely  knocked  off,  and  the  forecastle  deck  smashed  in 
about  15  feet  abaft  of  the  knight-heads,  the  head-stays  carried  away, 
and  some  of  the  back-stays,  foretop-gallant  mast,  royal  yard,  and 
head-sails  oarried  away.  It  was  about  half  an  hour  before  the  ves- 
sels cleared.  He  afterwards  bore  for  Boston  for  repairs.  On  the 
way  he  was  boarded  by  a  pilot,  who  testifies  that  he  saw  the  colored 
lights  of  the  Fontenaye  seven  miles  off. 

The  Johanne  Auguste  was  a  wooden-built  bark,  200  feet  long,  32 
feet  beam,  and  of  918  tons  register,  bound  from  Bremen  to  Philadel- 
phia, loaded  with  a  cargo  of  general  merchandise.  Her  witnesses  tes- 
tify that  the  sea  was  smooth,  the  wind  variable  from  S.  W.  to  S.  W.  by 
8.,  and  the  night  very  dark.    Most  of  them  say  it  was  hazy,  and  all 
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of  them  say  there  was  no  fog ;  that  the  first  officer  took  charge  of  the 
navigation  at  4  o'clock,  a  few  minutes  before  the  collision,  when  the 
captain  went  below;  that  the  ship  was  upon  her  port  tack,  sailing  close- 
hauled,  and  by  the  wind,  which  was  shifting,  so  that  her  course  va- 
ried from  about  W.  £  N.  to  W.  by  N.  £  N.,  (magnetio,)  and  making 
about  five  knots  an  hour;  that  her  colored  lights  were  forward,  about 
three  feet  above,  the  rail  of  the  top-gallant  forecastle.  The  testimony 
of  the  lookout  was  not  obtained,  but  it  is  admitted  that  no  efforts 
were  spared  to  procure  him;  and  the  same  admission  was  also  made 
in  regard  to  the  absence  of  the  man  at  the  wheel  of  the  Fontenaye. 

The  first  officer  of  the  Johanne  Auguste  testifies  that  his  attention 
was  first  called  to  the  Fontenaye  by  his  lookout,  who  reported,  "Ship 
right  ahead,"  to  which  he  answered,  "All  right;"  that  he  was  then 
standing  on  the  port  side  of  the  poop-deck,  between  the  mizzen-mast 
and  the  skylight;  that  he  walked  a  few  feet  forward,  and  heard  the 
lookout  sing  out  again,  but  did  not  hear  distinctly  what  he  said,  and 
that  he  replied,  "All  right,"  went  to  the  pilot-house,  looked  under  the 
sail,  and  could  see  nothing;  that  he  then  ran  to  the  cabin,  got  a 
night-glass,  and  ran  forward  as  fast  as  he  could,  and,  when  goiug  up 
the  steps  to  the  forecastle,  he  asked  the  lookout,  Anderson,  if  he 
could  see  any  light,  to  which  he  said,  "No;"  that  he  then  went  to 
the  oapstan,  where  Anderson  pointed  out  the  vessel,  which  he  could 
see,  but  that  no  light  was  visible;  that  with  the  use  of  the  glass  he 
could  see  nothing  more;  that  the  ship  was  then  seen  about  three- 
quarters  of  a  point  off  his  starboard  bow;  that  he  supposed  from  see- 
ing no  lights  that  he  was  following  the  other  vessel ;  that  he  watched 
her  about  half  a  minute,  and,  seeing  that  he  was  gaining  upon  her, 
ordered  his  helm  hard  a-port,  and  ordered  one  of  his  men  to  go  aft 
and  repeat  the  order;  that  after  standing  a  minute  or  a  minute  and 
a  half  by  the  capstan,  he  suddenly  saw  the  green  light  almost  ahead, 
about  a  quarter  of  a  point  off  his  starboard  bow,  when  he  immedi- 
ately gave  the  order  hard  a-starboard,  that  another  man  observed 
and  spoke  of  the  green  light  at  the  same  time,  and  that  the  collision 
took  place  some  10  or  15  seconds  afterwards,  the  jib-boom  of  the 
Fontenaye  ranging  from  the  starboarb  bow;  that  no  red  light  on  the 
Fontenaye  was  seen;  that  they  were  entangled  about  35  minutes,  hav- 
ing met  nearly  end  on;  that  the  Johanne  Auguste  was  struck  upon  her 
starboard  bow,  a  few  feet  only  from  the  stem ;  and  that  at  the  time 
of  collision  her  sails  were  full,  and  that  she  was  heading  W.  by  N. 
The  variation  at  the  place  of  collision  was  three-fourths  of  a  point 
west.  The  man  at  the  wheel  testified  that  the  wind  was  S.  W.  by  8., 
but  variable;  that  his  orders  were  to  sail  by  the  wind,  and  that  he 
kept  the  vessel  heading  about  W.  £  N.,  by  compass;  that  the  sails 
were  full,  sometimes  a  little  shaky;  that  he  heard  the  hail  from  the 
lookout,  and  saw  the  mate  run  forward,  as  he  testified ;  that  he  was 
soon  after  ordered  to  port  the  helm ;  that  ho  put  the  helm  hard  a-port, 
looked  at  the  compass,  and  saw  that  he  was  then  heading  W.  by  N.; 
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that  right  away  he  had  the  order,  "hard  a-starhoard,"  which  he 
obeyed ;  and  that  as  soon  as  this  last  order  could  be  obeyed  the  col- 
lision came, — a  very  hard  blow;  that  he  again  looked  at  the  compass, 
and  that  the  vessel  was  then  heading  W.  by  N.,  with  the  sails  fall; 
that  he  thought  it  was  from  a  minute  and  a  half  to  two  minutes  be- 
tween the  orders  hard  a-port  and  hard  a-starboard ;  that  the  vessel 
bad  not  altered  her  course  under  the  starboard  helm,  as  the  collision 
took  place  immediately;  and  that  just  after  the  Fontenaye  struck  she 
lay  with  her  bows  on  his  starboard,  and  the  stern  on  his  port  side. 
These  statements  of  the  wheelsman  as  to  compass  courses  cannot  be 
accepted  as  strictly  accurate,  since  they  allow  nothing  for  the  varia- 
tions of  the  wind,  whioh  he  was  ordered  to  follow,  and  nothing  for 
any  change,  even  under  his  port  helm,  which  must  have  canted  his 
vessel  at  least  somewhat  to  the  northward ;  and  he  makes  his  course 
W.  by  N.  at  the  moment  of  collision  as  well  as  when  he  ported,  though 
the  intervening  starboard  helm  made  no  change.  Such  variations 
must  be  allowed  from  the  courses  whioh  he  states  as  the  other  proofs 
require. 

In  other  respects  the  two  accounts,  in  their  general  features,  are 
not  so  irreconcilable  as  they  at  first  appear.  Each,  with  the  excep- 
tion above  stated,  is  consistent  with  itself,  and  agrees  so  perfeotly 
with  the  orders  which  would  naturally  be  given,  upon  the  facts  as 
testified  to,  and  which  unquestionably  were  given  at  the  time  for  the 
navigation  of  each  vessel,  that  both  must  be  accepted  as  correct,  so 
far  as  it  is  possible  to  harmonize  them,  in  the  absence  of  anything 
to  throw  discredit  upon  either.  With  some  modifications  of  the  mere 
estimates  of  the  times  and  distances  stated,  and  some  additional 
slight  changes,  the.  two  accounts  will  be  found  to  harmonize,  and  to 
confirm  each  other  in  all  their  essential  features.  At  the  same  time 
they  disclose  faults  in  each  vessel. 

Counsel  for  the  Johanne  Auguste  contends  that  her  green  light, 
and  not  her  red  light,  was  first  seen  by  those  on  the  Fontenaye,  and 
that  the  two  witnesses  who  testify  to  seeing  the  red  light  either  mis- 
state the  fact  or  mistook  the  light.  But  it  is  incredible  that  the  mate 
of  the  Fontenaye,  if  he  really  saw  the  green  light,  should  have  at 
once  ordered  his  helm  hard  a-port,  as  be  certainly  did,  so  as  to  make 
directly  for  an  obvious  collision.  Seeing  the  red  light,  afl  he  and  the 
lookout  testify  they  did,  porting  was  the  natural  and  obvious  course. 
Neither  can  any  mistake  of  the  green  light  for  the  red  be  considered 
as  having  the  slightest  probability  in  this  case;  for  the  sucessive 
changes  which  were  seen — first  the  red  light,  then  both  lights,  and 
then  the  green  light  alone — forbid  any  such  hypothesis.  These 
changes  of  the  Johanne  Auguste's  lights  in  the  order  stated,  I  regard, 
therefore,  as  fixed  facts.  They  could  not  have  been  produced  by  the 
Fontenaye's  change  of  course,  for  she  was  veering  to  the  southward, 
under  her  hard  a-port  wheel;  and  any  change  thereby  produced  in 
the  appearance  of  the  other's  lights,  if  any,  would  have  been  a  change 
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in  the  opposite  order  of  succession.  The  change  of  lights  was  there- 
fore produced  by  the  Johanne  Anguste's  change  of  course  to  the  south- 
ward. There  is  nothing  in  the  testimony  of  her  witnesses  which 
renders  such  a  change  improbable.  They  all  agree  that  she  was 
sailing  close-hauled  by  the  wind,  and  that  the  wind  was  variable. 
The  captain  states  her  course  to  have  been  from  W.  ^  N.  to  W.  by 
N,  ±  N.,  (magnetic,)  or,  allowing  three-fourths  of  a  point  for  varia- 
tion, from  W.  ±  8.  to  W.  f  N.,  following  the  variations  of  the  wind. 
A  change  of  one  point  by  the  Johanne  Augusts,  in  following  the  wind 
to  the  southward  under  a  starboard  wheel,  from  the  time  her  red 
light  was  first  seen,  will  fully  account  for  the  successive  changes  in 
her  lights,  as  seen  on  the  Fontenaye;  and  I  have  no  doubt  that 
change  was  made,  and  that  it  caused  the  change  of  lights  as  testified 
to.  The  wheelsman  of  the  Johanne  Auguste  denies  any  change  of 
course  from  the  time  he  took  the  helm  up  to  the  hard  a-port  wheel ; 
but  he  agrees  with  all  the  other  witnesses  that  he  was  sailing  by  the 
wind,  and  that  the  wind  was  variable.  His  testimony  oannot  be  un- 
derstood to  mean  that  he  did  not  make  such  changes  as  would  keep 
her  full  and  by.  In  that  connection  that  would  not  be  called  a  change 
of  course.  His  course  was  full  and  by.  But  if  he  means  that  no 
change  at  all,  even  to  keep  her  full,  was  made  during  that  time,  then 
I  cannot  credit  his  statement;  both  because  it  is  improbable  in  itself, 
and  because  it  is  overborne  by  the  oertainty  that  the  Johanne  Au- 
guste did  change  her  heading  enough  to  exhibit  the  changes  in  her 
lights,  as  before  stated.  A  change  of  about  one  point  was  probably 
made  between  the  time  when  the  red  light  was  seen  and  when  the  Fon- 
tenaye was  seen  looming  up  so  near  them,  when  the  order  was  given 
to  port  the  helm.  At  that  time  the  wheelsman  says  he  looked  at  the 
compass,  and  it  was  W.  by  N.,  t.  W.  ±  N.,  true.  This  was  prob- 
ably about  the  time  when  her  green  light  was  seen  by  the  Fontenaye, 
when  only  two.  or  three  lengths  distant.  Both  the  statement  of  the 
libel  and  of  the  answer  of  the  Johanne  Auguste,  and  the  testimony 
of  the  mate,  show  that  the  Fontenaye  was  then  very  near;  she  "ap- 
peared high  up  in  the  water,"  and  the  few  things  done  hurriedly  by 
the  captain,  after  the  order  to  hard  a-port,  show  that  the  time  before 
the  collision  was  undoubtedly  less  than  a  minute.  The  blaok  mass 
of  the  Fontenaye,  moreover,  could  not  have  become  visible  till  some 
considerable  time  after  the  red  light  of  the  Johanne  Auguste  was 
seen,  and  it  was  during  this  interval  that  the  change  of  course,  in 
hauling,  perhaps  a  point,  to  southward,  was  probably  made.  If  this 
was  a  change  of  one  point  to  W.  £  N.,  that  would  make  her  previous 
heading,  when  the  red  light  was  seen,  W.  by  N.  £  N.,  or  only  half  a 
point  further  north  than  the  captain's  statement  of  the  variation. 
Whether  this  change  of  course  was  or  was  not  a  fault,  depends  upon 
whether  the  Johanne  Auguste  had  notice  of  the  Fontenaye's  approach. 
If  she  had  seen,  or  ought  to  have  seen,  the  Fontenaye's  lights,  or 
either  of  them,  then,  being  close-hauled,  she  was  bound  by  the  rules 
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to  keep  her  course,  and  not  to  change,  even  to  keep  olose  to  the  wind. 
The  testimony  on  both  sides,  however,  leaves  no  possible  doubt  that 
the  Johanne  Aagaste,  when  her  red  light  was  first  seen,  was  to  wind- 
ward of  the  Fontenaye's  course  at  that  time,  whatever  that  exact 
course  was.  It  is  on  this  point  that  I  must  find  the  facts  essentially 
different  from  what  the  counsel  of  the  Johanne  Auguste  claims.  Not 
only  do  the  Fontenaye's  witnesses  say  that  the  red  light  was  seen  a 
little  on  their  starboard  bow,  but  the  place  of  collision  was  only 
reached  by  the  Fontenaye  under  a  hard  a-port  wheel,  whioh  changed 
her  course  nearly  two  points,  and  hence  carried  her  a  distance  squarely 
to  windward,  equal  to  about  one-fifth  of  the  curve  traversed ;  and  the 
witnesses  on  the  Johanne  Auguste  also  testify  that  the  Fontenaye, 
when  first  seen,  was  about  a  point  on  their  starboard  bow,  i.  e.,  to 
leeward;  and,  finally,  the  direction  of  the  colliding  blow  shows  the 
same  thing.  It  is  manifest,  therefore,  that  the  Fontenaye's  green 
light  was~exposed  to  the  view  of  the  Johanne  Auguste  at  the  time  the 
latter's  red  light  was  seen,  and  so  remained  until  shut  in  by  her 
change  of  course  under  her  hard  a-port  wheel,  in  her  endeavor  to  get 
out  of  the  way.  The  green  light  was  burning;  it  was  a  brilliant 
light;  there  were  no  sails  on  the  starboard  side  to  obscure  it;  and 
that  it  was  not  obscured,  nor  so  placed  as  not  to  show  on  her  star- 
board side,  is  proved  by  the  fact  that  it  was  seen  afterwards,  just  be- 
fore the  collision,  and  apparently  a  little  sooner  than  it  ought  to  have 
been  seen,  if  it  was  in  its  exactly  proper  position.  There  seems  to 
me  but  one  possible  explanation  of  the  failure  of  the  lookout  of  the 
Johanne  Auguste  to  see  this  green  light;  and  that  is,  inattention  and 
neglect  of  his  duty  during  the  few  moments  when  this  light  was  cer- 
tainly in  view.  The  reasons  for  not  producing  the  lookout  as  a  wit- 
ness, though  satisfactory,  do  not  make  up  for  the  want  of  his  testi- 
mony to  exculpate  him,  if  possible,  from  what  must  appear  to  have 
been  clear  neglect  in  not  observing  the  Fontenaye's  green  light.  The 
Star  of  Scotia,  2  Fkd.  Rkp.  578.  Had  it  been  seen  and  reported  as 
it  ought  to  have  been,  the  Johanne  Auguste  would  have  been  bound  to 
keep  on  her  course  as  it  then  was,  and  she  would  doubtless  have  done 
so,  instead  of  following  around  to  the  southward  with  the  wind;  and 
the  collision  would  have  been  thereby  avoided.  Her  counsel  charges 
inattention  on  the  part  of  the  lookout  of  the  Fontenaye  in  not  seeing 
the  lights  sooner.  But  if  the  weather  was  not  so  thick  as  to  prevent 
the  red  light's  being  seen  any  sooner  than  it  was  seen  by  the  lockout 
of  the  Fontenaye,  then,  since  the  Johanne  Auguste  must  have  been 
to  windward  of  the  Fontenaye's  course  for  at  least  some  little  time 
previous,  the  remissness  of  the  lookout  of  the  Johanne  Auguste  would, 
in  that  case,  be  only  the  more  flagrant,  in  not  seeing  the  green  light 
of  the  Fontenaye,  which  would  have  been  all  the  longer  exposed  to 
view.  The  Johanne  Auguste  must  be  judged  according  to  what  she 
ought  to  have  seen.  Her  change  of  course,  after  the  Fontenaye's 
green  light  ought  to  have  been  observed,  must  therefore  be  adjudged 
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a  fault  contributing  to  the  collision,  for  which  she  must  be  held  lial  le. 

2.  There  is  no  less  doubt  that  the  red  light  of  the  Fontenaye  ought 
to  have  been  seen  very  shortly  after  she  ported.  When  the  Johanne 
Auguste's  red  light  was  seen,  the  two  vessels  were  very  nearly  ahead 
of  each  other;  the  Johanne  Auguste  being  a  little  to  windward  of  the 
other's  course — a  hundred  feet,  perhaps — and  being  then  headed  so  as 
to  cross  that  course  a  little  ahead  of  the  Fontenaye,  and  so  as  to 
make  an  angle  of  perhaps  a  third  of  a  point  with  the  line  of  her 
course,  just  sufficient  to  expose  the  Johanne  Aoguste's  red  ligbj  only 
at  that  time.  Upon  porting,  the  Fontenaye's  red  light  should  very 
soon  have  come  into  view,  and  so  remained  till  the  collision.  It  was 
not  seen  at  all.  After  the  collision  it  was  inquired  for,  and  in  reply 
the  men  on  the  Fontenaye  pointed  it  out,  still  burning.  Though  only 
the  mate  testifies  that  it  could  not  be  seen  before  the  collision,  I 
cannot  doubt  the  correctness  of  his  narrative  in  this  particular.  The 
lights  were  eagerly  looked  for;  none  were  seen.  He  ran  forward;  still 
none  could  be  seen,  and  the  red  light  was  not  seen  till  some  of  her 
men  came  aboard  of  the  Fontenaye.  There  was  no  such  inattention 
or  negligence  on  the  Johanne  Auguste,  when  the  red  light  ought  to 
have  been  seen,  as  can  serve  to  explain  the  failure  to  see  the  red 
light.  The  only  alternative  is  that  it  was  either  obscured  or  improp- 
erly screened;  it  is  immaterial  which.  The  Tirzah,  4  Prob.  Div. 
33.  The  sails  were  upon  the  port  side,  and  might  have  obscured  it. 
The  position  of  the  lights  so  near  the  taffrail,  with  the  swell  of  the 
ship's  side  in  front,  exposed  them  to  peculiar  danger  of  being  obscured. 
If  the  screen  were  adjusted  parallel  with  the  poop  rail,  that  also 
would  have  thrown  the  line  of  obscuration  somewhat  to  port  instead 
of  directly  ahead;  sufficient,  probably,  to  have  prevented  the  red  light's 
being  seen  by  a  vessel  so  nearly  ahead  as  the  Johanne  Auguste  was 
during  all  this  time.  It  is  impossible,  and  it  is  unnecessary,  to  deter-  . 
mine  in  what  particular  way,  or  from  what  cause,  the  red  light  of 
the  Fontenaye  was  obscured.  I  am  satisfied  it  was  obscured.  Had 
it  been  seen  when  it  ought  to  have  been  seen,  I  cannot  doubt  that 
the  Johanne  Auguste,  by  porting  earlier  than  she  did,  might  have  e&- 
caped  the  collision,  and  would  have  done  so.  The  Fontenaye  must 
be  held  responsible  for  any  obscuration  of  her  light,  expecially  when 
placed  in  the  extreme  after-part  of  the  ship,  where  there  is  such 
increased  danger  of  obstruction,  (The  Tirzah,  supra;)  and  it  results 
that 'both  vessels  must  be  held  in  fault  and  the  damages  divided. 

The  above  considerations  satisfy  my  own  mind  as  to  the  proper 
determination  of  the  case,  without  commenting  on  the  differences  in 
the  testimony  concerning  the  condition  of  the  weather;  and  the  above 
result  would  not  be  changed  whether  the  weather  was  foggy  or  not. 
The  fact,  however,  that  neither  lookout  saw  any  light  sooner,  is,  I 
think,  more  rationally  explained  by  supposing  that  the  weather  was 
somewhat  foggy,  as  the  witnesses  of  the  Fontenaye  testify,  or  very 
hazy,  as  most  of  those  from  the  Johanne  Auguste  say;  rather  than 
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that  both  lookouts  were  inattentive  and  negligent  for  a  consider- 
able period  before  the  red  light  was  seen.  I  am  satisfied  that  the 
weather  must  have  been  such  as  greatly  to  obstruct  seeing  lights  at  a 
distance,  and  that  the  vessels,  when  the  red  light  was  seen,  were  even 
less  than  half  a  mile  apart.  This,  I -think,  is  to  be  conclusively  in- 
ferred from  the  fact  that  the  Fontenaye,  though  going  at  the  rate  of 
about  six  knots,  had  time  to  luff  only  about  two  points  under  an  im- 
mediate hard  a-port  helm.  One-sixth  of  a  mile  would  be  a  large 
allowance  of  sailing  distance  in  which  to  accomplish  so  small  a  ohange 
of  course;  and  as  the  Johanne  Anguste  was  going  at  the  rate  of  five 
knots,  she  would  make  about  830  feet  in  the  same  time;  giving  less 
than  one-third  of  a  mile  as  the  probable  distance  between  them.  It 
is  noticeable  that  the  witnesses  of  the  Fontenaye  are  unwilling  to 
swear  positively  to  even  as  much  change  as  two  points.  If  the  lights 
might  have  been  seen  at  a  much  greater  distance,  then  both  lookouts 
were  equally  negligent;  and  if  the  lights  could  not  be  seen  more  than 
one-third  of  a  mile  off,  then,  under  the  rules,  both  ought,  I  think,  to 
have  used  their  fog-horns ;  and  in  either  case  the  result  would  be  the 
same,  as  I  have  determined  on  other  grounds. 

To  explain  a  little  further  my  view  of  the  mode  in  whioh  the  collis- 
ion took  place,  I  may  add  that  in  constructing  a  diagram  to  repre- 
sent the  position  and  probable  courses  of  the  vessels  I  should  make 
the  Fontenaye,  when  the  red  light  was  seen,  heading  E.  by  S., 
(true ;)  put  the  Johanne  Auguste  about  one-third  of  a  mile  ahead  of 
her,  and  about  100  feet  to  windward,  and  heading  W.  by  N.  £  N., 
(true.)  The  point  of  collision  would  fall  about  200  feet  to  the  wind- 
ward, and  about  1,100  feet  ahead,  of  the  Fontenaye's  first  position. 
At  that  point  the  Fontenaye  would  be  heading  S.  E.  by  E.,  and  the 
Johanne  Auguste  W.  1  N.;  the  latter  having,  meantime,  swung  first 
to  W.  £  N.,  when  more  than  half  the  interval  had  been  passed,  and 
then  ported,  and  again  starboarded,  bringing  her  at  the  collision  to 
W.  £  N.  This  makes  the  general  courses  of  the  Johanne  Auguste, 
during  this  period,  about  half  a  point,  or  more  at  times,  to  the  north- 
ward of  those  stated  by  the  wheelsman.  But  his  statements  cannot 
all  be  accurate.  The  course  of  the  Fontenaye,  however,  may  at  this 
time  havo  been  somewhat  more  to  the  northward  than  her  true  course 
of  E.  by  S.  The  mate  allows  a  variation  of  half  a  point.  If  such  a 
variation  to  the  northward,  i.  e.,  E.  £  S.,  be  taken  for  the  Fontenaye's 
course  at  the  time  when  the  red  light  was  first  seen,  then  a  corre- 
sponding ohange  of  half  a  point  to  the  southward  in  the  diagram  of 
the  Johanne  Auguste's  courses  would  bring  the  courses  of  the  latter 
into  close  correspondence  with  the  testimony  of  the  Johanne  Auguste's 
witnesses,  and  the  result  would  be  the  same.  Some  slight  variations 
must  be  made  in  the  courses  stated  by  the  witnesses,  to  the  extent 
of  one-half  or  three-quarters  of  a  point;  it  is  immaterial  on  which 
side  they  are  placed,  or  whether  they  are  distributed  between  the  two. 
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The  Luoy  D. 


(District  Court,  S.  D.  New  York.  July  14, 1884.) 


1.  Colijsion— Tow— RrvER  Navigation. 

Ia  passing  an  established  harbor,  like  Ellzabethport,  New  Jersey,  on  the  bor- 
der of  a  narrow  stream,  tugs  with  large  tows,  which  require  the  use  of  nearly 
the  whole  channel,  are  bound  to  take  extraordinary  precautions  in  giving  no- 
tice of  their  approach,  and  to  give,  if  needed,  effective  aid  to  vessels  unwarily 
coming  to  anchor  in  places  of  danger ;  and  such  vessels,  on  receiving  actual 
notice  of  approach ing  danger  from  such  tows,  which  are  in  the  habit  of  pass- 
ing, are  also  bound  to  take  immediate  measures  to  get  out  of  harm's  way. 

2.  Same— Vessel  at  Anchor— Fault. 

Where  one  of  a  fleet  of  21  canal-boats  came  in  collision  at  Ellzabethport, 
New  Jersey,  at  about  2  a.  m.,  with  a  schooner  which  arrived  there  and  came  to 
anchor  about  10  p.  if.,  about  100  feet  off  the  dock,  in  a  place  dangerous  from 
such  passing  tows,  held,  both  in  fault. 

In  Admiralty. 

E.  D.  McCarthy,  for  the  libelant  and  the  Wilbur. 
Owen  &  Gray,  for  the  schooner. 

Brown,  J.  The  libelant,  who  is  the  owner  of  the  canal-boat  Mon- 
itor, sues  to  recover  for  his  damages  occasioned  by  a  collision  with 
the  schooner  Lucy  D.,  at  about  2  o'clook  in  the  morning  of  Decem- 
ber 22,  1882,  while  the  schooner  was  at  anchor  at  Elizabetbport.  The 
Monitor  was  one  of  a  fleet  of  21  boats  coming  up  to  New  York  with 
the  flood-tide,  in  tow  of  the  steam-tug  Wilbur,  and  was  the  outer  boat 
of  the  fourth  tier  on  the  port  side  of  the  tow.  Under  the  new  supreme 
court  rule  in  admiralty,  No.  59,  upon  the  application  of  the  defend- 
ant vessel,  the  steam-tug  Wilbur  has  also  been  made  a  party  defend- 
ant.   See  15  Fed.  Rep.  162. 

The  Lucy  D.  sailed  down  to  Elizabetbport  and  arrived  there  at 
about  10  o'clock  p.  m.,  and  came  to  anchor  either  off  pig-iron  dock,  or 
two  or  three  piers  above,  and  from  100  to  200  feet  out  in  the  stream. 
The  entire  channel  there  is  but  600  or  700  feet  wide,  and  tows  have 
been  accustomed  to  come  up  with  the  flood-tide.  Just  below  the  pig- 
iron  dock  is  a  considerable  bend  in  the  stream,  so  that  the  flood-tide 
sets  tows  coming  up  stream  towards  the  pig-iron  dock,  thence  for  a 
short  distance  parallel  with  the  stream,  and  then  a  little  towards  the 
opposite  shore.  At  the  strength  of  the  flood  the  current  runa  about 
three  knots.  In  coming  round  this  bend,  a  tug  with  a  tow  upon  a 
hawser,  like  the  present,  must  go  ahead  at  full  speed,  or  the  tow  will 
run  upon  the  docks  or  become  unmanageable.  There  can  be  no  ques- 
tion, from  the  evidence,  tnat  the  navigation  of  such  tows  through  this 
narrow  stream  is  attended  with  more  or  less  of  danger  to  vessels  at 
anchor  at  Elizabethport.  The  danger  diminishes,  however,  the  fur- 
ther vessels  are  .anchored  above  the  pig-iron  dock,  as  the  channel 
becomes  wider  above,  and  the  flood-tide  is  deflected  somewhat  to 
the  opposite  shore.    Notwithstanding  the  custom  for  tugs  with  large 
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tows  to  come  through  this  channel-way,  they  have  no  right  to  appro- 
priate it  to  themselves  exclusively.  They  must  be  held  legally  bound, 
when  navigating  with  tows  of  such  size  and  of  an  unwieldy  character, 
to  take  all  requisite  precautions  to  see  that  other  vessels  are  out  of 
their  path,  or  receive  due  notice  and  assistance  to  get  out  of  the  way. 
The  master  of  the  Lucy  D.  was  a  comparative  stranger  at  Elizabeth- 
port,  although  he  had  been  there  some  years  before.  He  anchored 
within  a  reasonable  distance  of  the  piers,  where  vessels  were  formerly 
accustomed  to  anchor  to  some  extent,  but  much  less  in  late  years, 
both  from  the  decrease  of  shipping  there,  and  probably  from  the 
greater  danger  from  tows.  Another  vessel  was  at  anchor  but  a  short 
distance  above  him.  There  was  more  room  further  up,  where  he  might 
have  anchored  as  well.  An  hour  or  two  before  this  collision  he  had 
notice  from  the  helper  of  another  tow  that  he  was  in  a  dangerous  po- 
sition. The  pilot  of  the  Stickney,  a  helper,  which  had  passed  down 
at  about  11  or  12  o'clock  to  assist  another  tug  and  tow  coming  up 
ahead  of  the  Wilbur,  had  shouted  to  this  vessel,  as  he  passed  down, 
to  get  out  of  the  way;  but  it  is  not  proved  that  this  notice  was  heard. 
Not  long  after,  however,  the  Stickney  returned,  ahead  of  her  tow,  for 
the  purpose  of  getting  this  schooner  out  of  the  way  before  her  tow 
arrived.  A  line  was  got  out  to  the  schooner,  and  the  Stickney  under- 
took to  pull  her  in  nearer  to  the  Jersey  shore;  but  the  line  broke, 
and  the  schooner  swung  back  to  her  place.  The  first  tow,  however, 
passed  the  schooner  safely;  but  in  doing  so  it  grounded  on  the  op- 
posite shore,  a  little  way  above.  The  Wilbur  following  not  long  after, 
with  her  tow,  avoided  grounding,  but  the  libelant's  boat  swung  against 
the  bows  of  the  schooner,  and  received  injuries  from  which  it  shortly 
afterwards  sank. 

I  think  the  Lucy  D.  must  be  held  to  be  chargeable  with  negligence, 
if  not  for  anchoring  so  low  down  the  stream  as  she  did, — the  cap- 
tain being  a  stranger  there,—- yet  certainly  for  not  taking  any  steps 
of  her  own  to  move  further  inshore  when  the  Stickney  undertook  to 
haul  her  further  in,  for  this  was  the  best  possible  evidence  to  the  cap- 
tain that  he  was  in  an  improper  and  dangerous  position.  Notice 
was  then,  at  least,  given  him  that  the  Wilbur  was  to  follow  the  previ- 
ous tow;  and  there  was  ample  time  for  the  schooner  to  have  been 
brought  to  a  safe  position,  even  by  her  own  efforts,  had  she  heeded  the 
warning.    The  Cachapool,  1  Prob.  Div.  217. 

In  a  place  like  Elizabethport  it  is  but  reasonable,  however,  to  hold 
that  tugs  carrying  such  large  tows,  which  are  so  dangerous  to  ship- 
ping at  anchor,  should  be  required  to  take  affirmative  measures  of 
their  own  in  assisting  to  keep  the  channel  clear  in  those  places  where 
they  virtually  need  to  appropriate  it  almost  wholly  to  themselves ; 
and  to  see  that  strangers  arriving  there,  who  do  not  fully  know  the 
room  required  by  such  tows,  and  who  unwarily  come  to  anchor  in  a 
dangerous  place,  should  have  timely  notice,  with  the  offer,  if  need  be, 
of  all  necessary  help  to  get  out  of  the  way.    The  same  principle  ap- 
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plies  as  in  the  case  of  an  intended  launch.  The  Cachapool,  7  Frob. 
Div.  217.  Some  of  the  evidence  would  indicate  that  the  Btickney 
wa»  designed  to  act  in  behalf  of  the  Wilbur's  tow  in  getting  the  Lucy 
D.  out  of  the  way.  It  does  not  clearly  appear,  however,  whether 
the  slight  effort  of  the  Stickney  to  move  the  Lucy  D.,  after  the  first 
tow  had  passed,  was  a  mere  voluntary,  friendly  act,  or  whether  the 
Stickney  undertook  this  service  by  some  definite  arrangement  in  be- 
half of  the  Wilbur  and  her  tow.  In  either  event,  the  Stiokney's  serv- 
ices were  evidently  inefficient  and  faulty.  Her  lines  broke  at  first, 
and  afterwards  no  decisive  measures  were  taken  to  assist  the  schooner ; 
nor  does  the  absolute  necessity  of  her  removal  appear  to  have  been 
decisively  urged  upon  her,  as  certainly  should  have  been  done  had  she 
been  anchored  so  far  down  stream  as  opposite  the  pig-iron  dock. 

On  the  whole,  I  feel  bound  to  hold,  considering  the  dangers  of  the 
place  arising  from  the  navigation  of  tows  of  such  a  character  in  bo 
narrow  a  channel,  that  extraordinary  precautions  are  incumbent  upon 
those  in  charge  of  such  tows ;  and  that  the  Wilbur  must  in  this  case 
be  held  jointly  responsible  for  the  loss,  for  not  having  provided  such 
effective  measures  as  were  fairly  incumbent  upon  her,  to  see  that  no 
injury  happened  to  vessels  unwarily  anchoring  in  that  vicinity.  Each 
must,  therefore,  pay  half  the  damages,  with  costs,  and  a  reference 
may  be  taken  to  ascertain  the  amount. 
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Kimball  ».  Board  of  Com'bs  and  others. 


(Circuit  Court,  D.  Indiana.   July  17, 1884.) 

1.  Municipal  Debt  in  Excess  of  Constitutional  Limit —  County  Bonds  (In- 

diana) in  Aid  of  Gravel  Roads — County  Liability. 

County  bonds,  issued  under  the  laws  of  Indiana  for  the  construction  of 
gravel  roads,  notwithstanding  the  special  provision  made  for  payment  by  as- 
sessments upon  lands  within  two  miles  of  the  improvement,  constitute  a  county 
indebtedness  within  the  meaning  of  the  amendment  of  March  14,  1881,  to  the 
state  constitution,  which  forbids  and  declares  void  any  debt  of  any  political  or 
municipal  corporation  in  excess  of  2  per  centum  on  the  taxable  property  within 
such  corporation. 

2.  Same— Power  of  County  Boards— Public  Improvements— Private  Bene- 

fits. 

Under  the  gravel- road  laws  of  Indiana,  which  require  the  proposed  improve- 
ment to  be  of  public  utility,  county  boards  may  issue  bonds  which  shall  con- 
stitute a  general  county  liability  to  construct  such  roads,  though  the  benefits 
may  inure  mainly  to  a  particular  district  or  to  individuals. 

3.  8ame — Void  Bonds  —  Recovery  of  Money  Paid  foe— Identification  not 

NBCEMABY. 

In  an  action  for  the  recovery  of  money  paid  to  a  county  for  a  void  issue  of 
bonds,  it  is  no  obstacle  to  the  granting  of  relief  that  the  money  has  been  com- 
mingled with  other  moneys  and  cannot  be  indentified,  if  the  proper  amounts 
can  be  ascertained. 

In  Equity. 

Claypool  ds  Ketcham,  for  complainant. 
Harrison,  Miller  <Ss  Elam,  for  defendants. 

Woods,  J.  This  bill  is  brought  against  the  board  of  commission- 
ers and  the  treasurer  of  Grant  county,  Indiana,  for  the  reoovery  of 
money  paid  by  the  plaintiff  to  the  county  as  the  purchase  price 
for  certain  bonds  of  the  county,  issued  and  sold  to  the  plaintiff  under 
orders  of  the  board,  for  the  purpose  of  raising  money  to  be  used  in 
the  construction  of  free  turnpike  roads  in  the  county  theretofore 
ordered  by  the  board  to  be  constructed.  The  ground  on  which  the 
plaintiff  predicates  his  claim  of  right  to  recover  the  money  is  that 
the  bonds  issued  to  him  were  illegal  and  void,  because,  when  they 
were  issued,  the  county  was  already  indebted  to  the  full  amount  of  two 
per  centum  of  the  taxable  property  within  the  county,  as  determined 
by  the  last  assessment  for  state  and  county  taxes  previous  to  the  issue 
of  the  bonds;  that  the  plaintiff  purchased  the  bonds  in  the  belief  that 
they  constituted  a  lawful  security ;  and  that  the  money  which  he  paid 
to  the  county  for  the  bonds  is  still  in  the  county  treasury  unexpended. 
An  offer  to  surrender  the  bonds  to  the  county,  and  a  demand  for  the 
return  to  the  plaintiff  of  his  money  before  the  bringing  of  the  action, 
are  alleged,  and  also  an  offer  and  readiness  to  produce  the  bonds  in 
court  for  surrender. 

The  answer,  which  is  verified,  does  not  controvert  the  allegations 
of  the  bill,  but  shows  in  detail  the  proceedings  had  before  the  board 
of  commissioners  of  the  county  for  the  construction  of  certain  free 
v.2lF,no.3— 10 
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gravel  roads  in  the  county,  and  that,  for  the  purpose  of  obtaining  the 
money  necessary  to  make  the  proposed  improvements,  the  board,  on 
the  twenty-third  day  of  July,  1883,  made  an  order  authorizing  the 
issue  and  sale  of  bonds  of  the  county  to  the  amount  of  $43,000;  that 
the  bonds  were  issued  and  sold  to  the  plaintiff  for  the  sum  of  $43,- 
000,  and  the  money  received  therefor  put  into  the  county  treasury, 
where  a  part  of  it  remains  mingled  with  other  moneys  of  the  county; 
that  the  board  had  contracted  with  certain  persons  named  for  the 
construction  of  the  proposed  roads  for  which  the  money  was  bor- 
rowed, who  had  entered  upon,  partly  performed,  and  were  prosecuting 
the  work  according  to  contract.  The  plaintiff  has  filed  exceptions  to 
these  averments  of  the  answer  as  immaterial  and  insufficient. 

The  statute  under  which  the  bonds  were  issued  was  enacted  in 
1877,  taking  effect  March  3d  of  that  year,  and  confers  upon  the 
board  of  commissioners  of  any  county  in  the  state  power,  as  in  the 
act  provided,  to  construct,  improve,  and  maintain  free  turnpike  or 
gravel  roads  in  the  county,  and  after  various  provisions  in  respect  to 
the  proceedings,  requiring,  among  other  things,  an  assessment  upon 
benefited  lands  lying  within  two  miles  of  the  improvement,  the  sev- 
enth section  reads  as  follows : 

"For  the  purpose  of  raising  the  money  necessary  to  meet  the  expense  of 
said  improvement,  the  commissioners  of  the  county  are  hereby  authorized  to 
issue  the  bonds  of  the  county,  maturing  at  annual  intervals  after  two  years, 
and  not  beyond  eight  years,  bearing  interest  at  a  rate  not  to  exceed  six  per 
cent,  per  annum,  payable  semi-annually,  which  bonds  shall  not  be  sold  for  less 
than  their  par  value.  Said  assessment  shall  be  divided  in  such  manner  as  to 
meet  the  payment  of  principal  and  interest  of  said  bonds,  and  so  be  placed 
upon  the  duplicate  for  taxation  against  the  lands  assessed,  and  collected  in 
the  same  manner  as  other  taxes;  and  when  collected  as  other  taxes,  the  money 
arising  therefrom  shall  be  applied  to  no  other  purpose  than  the  payment  of 
said  bonds  and  interest:  provided  that  no  bonds  shall  be  delivered  or  money 
paid  to  any  contractor,  except  on  estimate  of  work  done  as  the  same  pro- 
gresses or  is  completed;  and  said  road  or  improvement  shall  be  kept  in  repair 
as  other  state  and  county  roads  are:  provided,  further,  that  the  amount  of 
such  bonds  outstanding  at  any  one  time  shall  not  exceed  the  sum  of  one  hun- 
dred thousand  dollars  principal. "   liev.  St.  1881,  §§  6091-6112. 

A  later  act  (1883)  has  increased  the  maxium  of  bonds  that  may 
be  outstanding  to  $160,000. 

The  question  to  which  in  the  main  the  discussion  of  counsel  has 
been  directed,  is  whether  or  not  the  bonds  of  a  county,  issued  by  this 
authority,  constitute  an  indebtedness  of  the  county  within  the  mean- 
ing of  an  amendment  to  the  constitution  of  the  state,  adopted  March 
14,  1881,  which  declares: 

"No  political  or  municipal  corporation  in  this  state  shall  ever  become  in- 
debted in  any  manner,  or  for  any  purpose,  to  an  amount  in  the  aggregate  ex- 
ceeding two  per  centum  on  the  value  of  the  taxable  property  within  such  cor- 
poration, to  be  ascertained  by  the  last  assessment  for  state  and  county  taxes 
previous  to  the  incurring  of  such  indebtedness;  and  all  bonds  or  obligations 
in  excess  of  such  amount,  given  by  such  corporations,  shall  be  void:  provided, 
that  in  time  of  war,  invasion,  or  other  great  public  calamity,"  etc. 
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Two  principal  reasons  are  urged  against  an  application  of  this  in- 
hibition to  these  bonds :  First,  that  the  bonds  evidence  no  general 
liability  of  the  county,  because  they  are  payable  solely  out  of  the  as- 
sessments made,  as  required  by  the  statute,  upon  lands  within  two 
miles  of  the  improvements,  to  promote  which  they  were  issued;  sec- 
ond, that  if  the  bonds  be  conceded  to  be  obligations  of  the  county, 
yet,  because  of  the  special  means  for  their  payment  provided  in  local 
assessments,  the  proceeds  of  which  can  be  applied  to  no  other  purpose 
than  their  discharge,  the  debt  should  not  be  deemed  to  be  within  the 
scope  of  the  inhibition. 

In  support  of  these  propositions,  counsel  have  referred  to  the  follow- 
ing, among  other,  oases  and  authorities :  Jordan  v.  Cass  Co.  8  Dill. 
185;  County  of  Cass  v.  Johnston,  95  U.  8.  360;  Davenport  v.  County 
of  Dodge,  105  U.  8.  237;  Meath  v.  Phillips  Co.  108  U.  8.  553;  8. 
C.  2  Sup.  Ct.  Eep.  869 ;  U.  S.  v.  County  of  Clark,  96  U.  8.  211;  U. 
8.  v.  County  of  Macon,  99  U.  8.  582;  Sackett  v.  City  of  New  Albany, 
88  Ind.  473;  City  of  Springfield  v '.  Edwards,  84  111.  626;  Burroughs, 
Pub.  Secur.  p.  635,  §  51,  p.  545,  §  47;  Story,  Eq.  §  1044;  1  Dill. 
Mun.  Corp.  486. 

In  my  judgment  neither  of  these  propositions  is  true,  or  supported 
by  the  decided  cases.  In  respect  to  the  first,  it  cannot  be  said  to  be 
true  in  fact  that  the  bonds  are  payable  solely  from  the  proceeds  of  the 
special  assessments,  unless  an  inference  to  that  effect  must  be  drawn 
from  the  requirement  that  the  assessment  be  made,  and  that  the 
money  derived  therefrom  shall  be  applied  to  no  other  purpose.  But 
this  inference,  as  it  seems  to  me,  in  the  light  of  the  whole  statute,  is 
neither  necessary  nor  admissible.  While  the  special  fund  is  provided, 
which  may  be  used  for  no  other  purpose,  it  is  not  declared  that  no 
other  fund  may  not  be  used  for  the  same  purpose.  The  suggestion 
made,  that  if  other  funds  be  used  to  pay  snoh  bonds  the  special  fund 
when  collected  could  not  be  used  at  all,  presents  no  difficulty.  It  is 
sufficiently  manifest  that  in  such  case  the  special  fund  should  be  used 
to  replace  the  sum  first  taken  from  the  general  funds.  The  letter  of 
a  single  clause  cannot  be  permitted  to  kill  the  spirit  of  an  entire  stat- 
ute. Indeed,  this  clause,  as  I  suppose,  adds  nothing  to  the  force  of 
the  statute,  as  without  it  the  fund  specially  provided  for  the  payment 
of  the  bonds  must  have  been  held  to  be  no  less  sacredly  devoted  to 
that  purpose.  The  express  declaration  against  any  other  use  can  at 
most  be  regarded  only  as  emphasizing  what  would  have  been  the  rule 
without  such  expression. 

In  this  view,  the  decision  in  U.  S.  v.  County  of  Clark,  supra,  is  in- 
consistent with  the  propositions  asserted  by  the  respondents,  for  in 
that  case,  notwithstanding  a  special  tax  authorized  for  the  purpose 
of  paying  the  bonds  of  counties  issued  in  aid  of  a  railroad  company, 
it  was  held  "<that  for  any  balance  remaining  due  on  account  of  prin- 
cipal or  interest  after  the  application  of  the  proceeds  of  the  special 
tax  authorized,  the  holders  [of  the  bonds]  were  entitled  to  payment 
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out  of  the  general  funds  of  the  county,"  (see  U.  S.  v.  County  of  Ma- 
con, supra;)  and  in  the  opinion  it  is  said: 

"There  is  no  provision  in  the  act  that  the  proceeds  of  the  special  tax  alone 
shall  be  applied  to  the  payment  of  the  bonds.  Noae  is  expressed,  and  none, 
we  think,  can  fairly  be  implied.  It  is  no  uncommon  thing  in  legislation  to 
provide  a  particular  fund  as  additional  security  for  the  payment  of  a  debt. 
It  has  often  been  done  by  the  states,  and  more  than  once  by  the  federal  govern- 
ment. Limitations  upon  a  special  fund  provided  to  aid  in  the  payment  of  a 
debt  are  in  no  sense  restrictions  of  the  liability  of  the  debtor." 

In  Jordan  v.  Cass  Co.  and  County  of  Cass  v.  Johnson  it  was  not 
claimed  that  the  bonds  sued  on  were  a  debt  of  the  county;  and  the 
action  in  each  case  was  prosecuted,  and  finally  upheld  by  the  supreme 
court,  for  the  purpose  of  ascertaining  the  amount  due,  and  obtaining 
agaiust  the  county  formal  judgment,  which  could  be  enforced  only 
by  mandamus,  compelling  the  levy  and  collection  of  the  necessary 
taxes  or  assessments  upon  the  local  district  for  which  the  bonds  had 
bef  u  issued.  Any  pretense  of  a  general  liability  of  the  county  in 
these  cases  was  impossible,  on  account  of  an  express  constitutional 
provision,  which  is  quoted  by  Judge  Dillon  in  his  opinion  in  Jordan 
v.  Cass  Co. 

In  the  case  of  Davenport  v.  County  of  Knox  there  was  no  constitu- 
tional provision  to  oonsider,  but  the  statute  under  which  the  bonds 
were  issued  left  no  room  for  asserting  that  they  created  a  county  ob- 
ligation. In  the  same  act  provision  was  made  for  the  incurring  of 
liability  both  by  counties  and  by  precincts, — bonds  to  be  issued  by  the 
county  commissioners  in  either  case;  but  in  the  case  of  a  precinct, 
"special  bonds"  "for  such  precinct;"  and  in  accordance  with  the 
practice  recognized  in  the  other  cases  {supra)  judgment  was  rendered 
against  the  county  in  form,  but  enforceable  only  against  the  property 
of  the  district.  Nothing  more  than  the  right  to  this  relief  was  claimed 
in  the  bill,  and  beyond  this  these  decisions  establish  nothing;  and 
further  than  this,  as  it  seems  to  me,  they  afford  no  aid  to  the  present 
discussion.  For  similar  cases  see  U.  S.  ex  rel.  v.  Co.  Com'rs  Dodge 
Co.  110  U.  8.  156;  S.  C.  3  Sup.  Ct.  Rep.  590;  Blair  v.  County  of 
Cuming,  111  U.  S.  363;  8.  C.  4  Sup.  Ct.  Rep.  449. 

There  is,  however,  authority  which  is  directly  in  point.  The  Indi- 
ana statute  under  consideration  is  a  transcript  in  substance,  and  al- 
most literal,  from  an  Ohio  statute  which  was  enacted  in  1867,  and 
under  which  arose  a  case  that  was  decided  by  the  supreme  court  of 
Ohio  in  January,  1882.  See  State  v.  Com'rs,  37  Ohio  St.  526.  The, 
county  of  Fayette  had  issued  bonds  under  the  statute,  but  at  the 
suit  of  owners  of  some  of  the  lands  assessed  the  assessment  in  re- 
spect to  those  lands  had  been  annulled,  (Hays  v.  Jones,  27  Ohio  St. 
218;)  "so  that,  after  applying  the  amount  collected  on  the  assess- 
ment, twenty-nine  of  the  bonds,  for  $500  each,  were  left  wholly  un- 
paid and  unprovided  for."  The  action  was  to  compel  the  board  of 
commissioners  to  levy  a  general  tax  in  order  to  provide  for  the  pay* 
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ment  of  these  bonds,  and  the  objection  was  made,  as  in  the  present 
instance,  that  the  bonds  were  payable  only  oat  of  the  special  assess- 
ment, and  were  not  obligations  of  the  county  enforceable  generally. 
The  court  ruled  the  contrary,  and  after  quoting  from  the  seventh  sec- 
tion of  the  act,  indentical  with  the  section  quoted  supra,  said : 

"From  the  language  of  the  statute  here  quoted,  perhaps  no  one  would  deny 
that  the  debt  evidenced  by  the  authorized  bonds  is  the  debt  of  the  county  in 
its  quasi  corporate  capacity.  Indeed,  the  language  is  not  susceptible  of  any 
other  meaning;  but  inasmuch  as  the  same  section  provides  for  an  assessment 
upon  the  lands  specially  benefited,  and  lying  within  two  miles  of  the  improve- 
ment, to  meet  the  payment  of  the  interest  and  principal  of  the  bonds,  it  is 
contended  that  no  other  mode  or  manner  of  taxation  can  be  resorted  to  for 
the  purpose  of  paying  the  bonds.  However  plausible  this  contention  may  be, 
we  think  it  cannot  be  maintained.  That  the  legislature  might  have  so  pro- 
vided we  do  not  deny,  but  if  such  was  the  intention  it  should  have  been  ex- 
pressed in  very  clear  and  unmistakable  terms.  Such  terms  were  not  used, 
nor  is  such  inference  clear.  On  the  other  hand,  the  liability  of  the  county  in 
its  quasi  corporate  capacity  is  expressed  in  apt  and  unmistakable  words,  and 
if,  for  such  liability,  a  portion  only  of  the  taxable  property  of  the  county  can, 
in  any  event,  be  taxed,  such  intent  on  the  part  of  the  legislature  should  have 
been  expressed  in  like  apt  and  unmistakable  terms,  as  between  the  county 
and  the  taxing  district  created  by  the  statute,  to-wit:  *  The  territory  within 
two  miles  of  the  road  improvement.'  It  cannot  be  doubted  that  the  intent 
of  the  statute  was  to  impose  the  burden  of  the  improvement  upon  the  latter, 
but  as  to  the  creditor  holding  bonds  issued  to  meet  the  expenses  of  the  im- 
provement, the  faith  of  the  county,  to  the  extent  of  all  its  taxable  property, 
was  pledged,  by  the  express  authority  given  to  the  commissioners,  to  issue 
therefor  the  bonds  of  the  county.  Whenever,  therefore,  payment  of  the  bonds 
cannot  be  provided  for  by  local  assessment,  under  the  statute,  it  is  the  duty 
of  the  commissioners  to  make  provision  for  their  payment,  as  for  the  pay- 
ment of  other  debts  of  the  county,  by  a  levy  upon  all  the  taxable  property  of 
the  county." 

The  point  established,  as  I  think  it  must  be  held  to  be,  that  the 
bonds  are  an  obligation  or  debt  of  the  county,  the  constitutional  re- 
striction mast  apply,  as  it  seems  to  me,  notwithstanding  the  special 
fund,  or,  rather,  resource,  provided  in  the  statutory  assessment  for 
their  payment ;  and  notwithstanding  the  fact,  which  may  be  conceded, 
that  in  most  cases  the  assessment  will  ultimately  prove  collectible  in 
sums  sufficient  to  pay  the  debt  and  interest.  Tins  assessment  was 
doubtless  designed  mainly  to  secure  an  indemnity  to  the  county,  and 
incidentally  to  enhance  the  value  of  the  bonds  in  the  market ;  but 
the  special  provision  for  payment  cannot  reasonably  be  said  to  re- 
move the  force  of  the  authority  given  to  issue  the  "bonds  of  the 
county," — words  which,  ex  vi  termini,  import  an  obligation  of  the 
county;  and  such  an  obligation  is  a  debt,  within  the  clear  and  compre- 
hensive language \of  the  constitution  already  quoted.  If  not,  then 
why  should  any  form  of  indebtedness  be  deemed  obnoxious  to  the  pro- 
vision, if  only  payment  be  provided  for,  either  by  special  assessment 
or  by  a  general  levy  of  taxes,  made  or  required  to  be  made  ?  Such  a 
construction  would  praotically  remove  all  restriction  from  the  legis- 
lative will,  since  by  requiring  an  assessment  or  general  levy,  however 
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large,  and  divided  and  distributed  over  whatever  number  of  years  for 
collection,  the  legislature  might  authorize  the  issue  of  bonds  at  pleas- 
ure, piling  one  assessment  or  levy  upon  another,  without  regard  to 
the  amount  of  existing  indebtedness;  and  so,  notwithstanding  the 
supposed  amendment  to  the  constitution,  the  mortgaging  of  the  future 
for  the  extravagant  indulgence  of  the  present  might  go  on  unhindered. 
Possibly,  by  means  of  "bonds  of  the  county,"  made  payable  exclu- 
sively from  the  proceeds  of  local  assessments,  the  constitutional  re- 
striction may  be  evaded;  but,  if  so,  the  legislative  purpose  to  do  it 
should  be  dearly  expressed,  or  unmistakably  and  necessarily  implied 
from  the  language  of  the  statute.  All  municipal  indebtedness  must 
be  paid  with  moneys  derived  either  from  special  assessments  or  from 
tax  levies ;  the  property,  of  the  corporation  or  of  its  inhabitants  can- 
not be  taken  upon  an  execution  at  law;  and  consequently,  as  seems 
clear  to  me,  a  municipal  obligation  ought  to  be  deemed  to  be  no  less 
a  debt,  within  the  meaning  of  the  constitution,  because  an  assessment 
or  levy  has  been  already  made  or  required  to  be  made  preparatory  to 
its  future  payment.  There  is  nothing  to  the  contrary  of  this  in  the 
decision  of  the  supreme  court  of  Indiana  in  the  case  of  Sackett  v.  New 
Albany,  supra,  nor  in  the  Illinois  and  Iowa  cases  referred  to  in  that 
opinion.  "The  suitable  provision  for  the  discharge  of  an  obligation," 
which,  aooording  to  those  oases,  as  I  understand  them,  may  justify 
the  issuance  of  an  order  upon  the  municipal  treasurer,  must  be  the 
possession  of  "the  ready  means  necessary  to  pay  a  claim  against  it." 
They  certainly  do  not  mean  that  an  assessment  or  levy,  made  or  to 
be  made,  and  to  be  collected  in  the  future,  for  the  payment  of  a  debt 
not  due,  is  a  suitable  provision.  Nothing  less,  however,  will  support 
the  position  of  the  respondents. 

Besides  being  within  the  letter,  the  bonds  in  question  are  within 
the  spirit,  of  the  constitutional  inhibition,  because  in  proportion  to 
the  amount  of  them  issued  by  any  community,  like  any  kind  of  debt, 
they  affect  the  public  prosperity  and  solvency. 

In  the  case  of  Dewey  v.  State,  91  Ind.  173,  is  a  decision  which 
is  not  without  significance  in  this  connection.  Section  4246,  Rev. 
St.  1881,  in  force  since  July  2,  1877,  requires  that  no  bid  for  the 
doing  of  a  county  work  shall  be  received  or  entertained  by  any  board 
of  county  commissioners  unless  accompanied  by  a  bond  of  prescribed 
character  and  conditions.  The  fifth  section  of  the  gravel-road  law 
(Rev.  St.  §  5095)  requires  of  a  contractor,  under  that  law,  a  bond 
conditioned  simply  "for  the  proper  performance  of  his  contract  within 
the  time  and  manner  prescribed  as  the  county  commissioners  may 
deem  expedient."  The  court  in  this  case  holds  that  section  4246  is 
applicable  to  the  bond  required  in  section  5095,  and  that  a  bond 
given  under  the  latter  section,  and  containing  the  conditions  required 
in  the  former,  as  well  as  that  specified  in  the  latter,  will  be  enforced 
in  respect  to  all  of  the  conditions.  This  is  the  scope  of  the  decision  on 
this  point,  as  I  understand  it,  and  it  would  seem  that  the  court  mast 
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have  regarded  the  construction  of  free  gravel  roads  under  the  statute 
as  a  county  work,  and  not  merely  a  work  for  a  district  done  under 
the  supervision  of  the  commissioners. 

Some  question  has  been  made  of  the  power  of  the  oounty  board  to 
issue  bonds,  which  should  constitute  a  general  oounty  liability,  "to 
construct  a  gravel  road  for  the  benefit  of  and  to  enhance  the  value  of 
the  lands  of  A.  and  B.,"  or  of  a  particular  district.  The  law,  however, 
requires  that  the  proposed  improvement  in  each  case  shall  be  one  of 
"public  utility;"  and  that  public  highways  may  be  constructed  at  the 
expense  of  the  oounty,  or  of  the  district  in  the  vicinity  of  the  work,  or 
of  both,  according  to  the  legislative  pleasure,  cannot  be  doubted. 

The  further  point  is  made,  that,  conceding  the  bonds  to  be  invalid, 
the  plaintiff  can  have  no  remedy,  especially  as  it  is  shown  that  the 
money  paid  by  him  for  the  bonds  has  been  mingled  with  other  moneys 
of  the  county  in  the  treasury.  It  is  not  disputed  that  if  the  money 
of  the  plaintiff  could  be  identified,  he  might  reclaim  it  in  such  a  case; 
and,  this  being  so,  the  mere  commingling  of  his  money  with  that  of 
the  county,  while  the  proper  amounts  are  ascertainable,  should  not 
be  deemed  an  obstacle  to  the  granting  of  relief. 

Ordered  that  the  exceptions  to  the  answer  be  sustained. 


Dundee  Mortgage  &  Trust  Investment  Co.  v.  Sohool-Dibt.  No.  1 

and  others. 


L  UNIFORMITY  OP  AeflEBSMKNT  AND  TAXATION — SPKOIAIi  LAW  ON  SUCH  SUBJECT. 

An  act  which  provides  for  the  taxation  of  mortgages  on  land  in  no  more  than 
one  county,  there  being  mortgages  on  land  in  more  than  one  county,  is  void 
for  want  of  the  uniformity  required  by  section  1  of  article  9  of  the  constitu- 
tion of  the  state,  and  also  because  it  is  contrary  to  Section  23  of  article  4  of 
said  constitution,  which  forbids  special  legislation  on  that  subject. 
2.  Taxation  of  Mortgages. 

The  act  of  1882,  Bess.  Laws,  64,  is  the  first  and  only  act  providing  for  the  tax- 
ation of  mortgages  as  things  or  property ;  but  prior  to  that  time  a  solvent  debt, 
whether  secured  by  mortgage  or  not,  was  taxable  as  personal  property. 
8.  Unconstitutional  Provision  in  Act. 

When  an  act  contain*  an  unconstitutional  provision  which  renders  it  void, 
and  the  act  can  stand  and  be  executed  without  it,  according  to  the  general 
purpose  of  the  legislature,  such  clause  may  be  stricken  out  by  the  court,  and 
the  act  considered  as  if  it  had  never  been  inserted ;  but  not  otherwise. 
4.  Tax — Illegal  for  Want  of  Uniformity. 

A  tax  mny  be  illegal  for  want  of  uniformity  that  is  the  necessary  conse- 
quence of  the  law  providing  for  it,  or  the  misconduct  of  those  charged  with  its 
administration ;  but  eo  long  as  such  uniformity  is  not  the  direct  result  of  the 
law  it  cannot  be  held  invalid  on  account  of  it,  and  the  remedy,  if  anv.  must  be 
confined  to  the  illegal  proceeding  under  it. 
*.  Statute— When  orfcciAL. 

A  «' special"  act  affects  a  part  only  of  the  subject  to  which  it  relates,  and 
whether  an  act  is  considered  «« public"  or  "private"  is  not  relevant  to  the 
question  of  whether  it  is  11  special "  or  "general." 


(Circuit  Court,  D.  Oregon.   August  18, 1884.) 
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Suit  for  an  Injunction  to  Restrain  the  Collection  of  a  Tax. 

William  H.  Effinger,  for  plaintiff. 

R.  S.  StraJian  and  John  Burnett,  for  defendants. 

Dkady,  J.  This  suit  is  brought  to  restrain  sundry  tax  collect- 
ors in  this  state  from  enforcing  the  collection  of  a  tax  levied  upon 
sundry  mortgages  belonging  to  the  plaintiff,  under  the  act  of  Oc- 
tober 26,  1882,  commonly  called  "The  Mortgage  Tax  Law,"  by  the 
sale  of  the  same.  The  cause  was  before  this  court  on  an  applica- 
tion for  a  provisional  injunction  against  three  of  the  defendants, 
then  served  with  a  rule  to  show  cause,  or  appearing  thereto,  why  the 
same  should  not  be  allowed.  19  Fed.  Rep.  359.  The  application 
was  heard  as  upon  a  demurrer  to  the  bill,  and  upon  the  affidavit  of 
the  defendant  Sears.  On  Maroh  6,  1884,  the  injunction  was  al- 
lowed upon  the  ground  that  the  act  aforesaid,  under  which  the 
plaintiff's  mortgages  were  assessed,  was  void  for  want  of  the  uni- 
formity required  by  section  1  of  article  9  of  the  constitution,  and 
because  it  was  passed  contrary  to  section  23  of  article  4  of  the  consti- 
tution, which  forbids  the  passage  of  a  "special"  act  "for  the  assess- 
ment and  collection  of  taxes."  Since  then,  the  defendants  Sol. 
King,  George  Humphrey,  J.  R.  Campbell,  H.  Holman,  and  B.  For- 
ward have  appeared  by  their  counsel,  and  on  May  3d  filed  a  joint 
demurrer  to  the  bill;  and  now,  by  the  stipulation  of  counsel,  the 
issue  made  by  said  demurrer  is  submitted  to  the  court  for  determi- 
nation, without  further  argument  for  the  plaintiff  and  for  the  defend- 
ants, upon  the  brief  for  the  respondents  in  the  case  of  Crawford  v. 
Linn  Co.,  at  the  March  term  of  the  supreme  court  of  the  state.  The 
grounds  of  the  demurrer  are  these :  (1)  This  court  has  no  jurisdiction 
of  the  subject  of  the  suit,  in  that  it  does  not  appear  that  the  corpora- 
tion or  stockholders  of  the  plaintiff  are  citizens  or  subjects  of  Great 
Britain ;  (2)  there  is  no  question  arising  under  the  constitution  or 
laws  of  the  United  States  presented  herein;  (3)  the  act  of  the  legis- 
lative assembly,  referred  to  in  the  plaintiff's  bill  of  complaint,  is  not 
in  conflict  with  the  constitution  of  the  state  of  Oregon. 

As  to  the  first  objection  the  brief  is  silent.  But  upon  examination 
of  the  bill  I  find  that  it  is  not  alleged  therein,  in  so  many  words,  that 
either  the  plaintiff  or  its  stockholders  are  citizens  or  subjects  of  Great 
Britain,  but  only  that  the  former  is  "resident"  of  the  burg  of  Dundee, 
in  Scotland.  But  it  is  also  alleged  that  the  plaintiff  is  a  "foreign 
corporation  duly  incorporated  under  the  laws  of  Great  Britain;"  and 
this,  in  legal  effect,  is  the  same  as  saying  that  it  is  a  subject  of  Great 
Britain.  For  the  purpose  of  jurisdiction  in  the  national  courts,  the 
members  or  stockholders  of  a  corporation  are  conclusively  presumed 
to  be  citizens  of  the  state  under  whose  laws  it  is  created  or  formed, 
and  in  which  it  has  its  corporate  existence,  and  a  suit  by  or  against 
such  corporation  is  therefore  presumed  to  be  a  suit  by  or  against 
citizens  of  the  state  which  created  it.  0.  &  M.  Ry.  Co.  v.  Wheeler, 
1  Black,  295,  and  cases  there  cited;  Cowles  v.  Mercer  Co.  'J  Wall. 
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121;  Ry.  Co.  v.  Whitton,  13  Wall.  288.  And  this  rule  is  upon  prin- 
ciple as  applicable  to  corporations  formed  under  the  laws  of  a  for- 
eign country,  as  under  the  laws  of  any  of  the  states  of  the  Union, 
which  are,  so  far,  foreign  to  one  another.  A  corporation  formed  under 
the  laws  of  Great  Britain  is  necessarily  resident  therein,  and  its 
members  are  presumed  to  be  subjects  thereof. 

The  second  objection,  assuming  it  to  be  true  in  statement,  as  it  is 
not,  is  altogether  immaterial.  The  jurisdiction  of  this  court  over  this 
controversy  is  fully  authorized  by  the  character  of  the  citizenship  of 
the  parties  without  reference  to  the  subject-matter.  The  suit  being 
between  an  alien  on  the  one  hand,  and  citizens  of  a  state  of  this  Union 
on  the  other,  the  court  has  jurisdiction  of  the  controversy,  let  the 
questions  involved  therein  be  what  they  may.  Article  3,  §  2,  U.  8. 
Const.  Act  of  1875,  §  1,  (18  St.  470.) 

In  Cummings  v.  Nat.  Bank,  101  U.  S.  153,  the  supreme  court  took 
jurisdiction  of  a  suit  between  a  national  bank  and  a  county  treasurer 
to  restrain  the  latter  from  collecting  a  tax  from  the  former,  under  the 
laws  of  Ohio,  on  the  ground  that  the  bank,  being  organized  under  an 
act  of  congress,  had  a  right  to  sue  in  the  national  courts,  and  did  re- 
strain the  collection  of  the  tax  on  the  ground  that  it  was  imposed  in 
violation  of  the  rule  of  uniformity  prescribed  by  the  constitution  of 
the  state,  in  that  the  stock  of  the  bank  was  assessed  at  its  full  cash 
value,  while  the  real  and  other  property  of  the  county  was  deliberately 
assessed  at  a  much  less  value. 

But  there  are  two  questions  made  in  the  case  that  arise  under  the 
constitution  of  the  United  States,  either  of  which  is  sufficient,  so  far, 
to  give  this  court  jurisdiction  of  the  suit,  without  reference  to  the  cit- 
izenship of  the  parties;  and  these  are:  (1)  Does  the  act  of  1882 im- 
pair the  obligation  of  the  contract  between  the  plaintiff  and  its  debt- 
ors, contrary  to  section  10  of  article  1  of  the  constitution  of  the  United 
States  ?  and  (2)  said  act  being  unconstitutional  and  void  for  want  of 
uniformity,  and  because  the  same  is  special,  does  not  the  enforcement 
of  it  by  the  sale  of  the  plaintiff's  debts  and  mortgages  so  far  deprive 
it  of  its  property  without  due  process  of  law,  contrary  to  the  fourteenth 
amendment  ?  The  first  ©f  these  questions  was  answered,  on  the  ap- 
plication for  the  injunction,  in  the  negative,  and  the  second  in  the 
affirmative. 

The  third  objection  involves  the  question  of  the  validity  of  the  act 
of  1882.  The  principal  point  made  in  the  brief  under  this  head, 
that  requires  attention,  is  this:  Admitting  that  the  act  of  1882, 
taken  by  itself,  does  not  provide  for  a  "uniform  and  equal  rate  of 
assessment  and  taxation"  of  all  mortgages,  as  required  by  the  consti- 
tution, (article  9,  §  1,)  yet,  when  considered  in  connection  with  the 
existing  law  on  that  subject,  and  as  a  part  of  it,  it  is  not  open  to  that 
objection.  The  argument  in  support  of  this  proposition  is  substan- 
tially this:  By  the  law  of  1854,  in  foroe  when  the  act  of  1882  went 
into  effect,  all  "personal  property,"  including  "all  debts  due  or  to  be- 
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come  due  from  solvent  debtors,  whether  on  account,  contract,  note, 
mortgage,  or  otherwise,"  was  "subject  to  taxation  in  the  manner  pro- 
vided by  law."  Or.  Laws,  p.  748,  §§  1,  3;  Id.  p.  752,  §  17;  Sess. 
Laws  1876,  p.  69.  And  as  the  law  of  1882  did  not  include  debts 
secured  by  two-county  mortgages,  they  continued  taxable,  notwith- 
standing, under  the  old  law,  at  "their  true  value  in  cash,"  as  the  per- 
sonal property  of  the  owner  in  the  county  where  he  resides,  and  there- 
fore there  is  no  want  of  uniformity  in  the  result.  This  point  was 
not  made  on  the  hearing  of  the  application  for  the  injunction.  The 
argument  in  support  of  it  is  plausible;  but,  upon  careful  considera- 
tion, I  do  not  think  it  is  sound.  The  uniformity  and  equality  which 
the  constitution  enjoins  on  the  legislature  the  duty  of  providing  for, 
is  a  "uniform  and  equal  rate  of  assessment  and  taxation"  of  all  per- 
sonal property  not  exempt  therefrom.  And  this  requires  that  all 
property  liable  to  taxation  within  the  state,  county,  town,  or  other 
taxing  district  shall  be  taxed  equally;  that  is,  shall  be  assessed  or 
valued  for  taxation  by  the  same  rule  and  method,  and  pay  the  same 
rate  on  such  valuation.  As  was  said  by  the  supreme  court  in  Mum- 
ford  v.  Sewell,  11  Or.  (Daily  Oregonian,  May  25,  1883,)  the  act  of 
,1882  was  the  first  legislation  providing  for  the  taxation  of  mortgages 
in  this  state,  and  it  is  confined  by  its  terms  to  mortgages  on  land  in 
only  one  county.  It  being  admitted  that  there  are  mortgages  on  land 
in  more  than  one  county  in  the  state,  the  law  lacks  uniformity;  and 
it  is  not  only  wanting  in  uniformity — it  does  not  even  profess  or  seek 
to  obtain  it,  but  the  contrary.  It  does  not  include,  as  it  should,  all 
mortgages;  and  it  distinguishes  between  those  included  and  ex- 
cluded, by  a  circumstance  so  irrelevant  and  adventitious  that  it  can 
never  be  the  basis  of  any  just  or  reasonable  classification  for  the 
purpose  of  taxation. 

Neither  is  it  true,  as  assumed  by  the  argument  for  the  present  de- 
fendants, that  mortgages  are  taxed  under  the  old  law.  That  law  only 
applies  to  solvent  "debts,"  whether  "on  account,  contraot,  note,  mort- 
gage, or  otherwise."  I  know  there  is  a  dictum  in  Poppleton  v.  Yam- 
hill Co.  8  Or.  342,  to  the  effect  that  "notes  and  mortgages  should  be 
regarded  as  personal  property,  and  subject  to  assessment  for  taxes." 
But  the  question  before  the  court  was  dimply  whether  or  not  the  county 
authorities  had  acted  legally  in  listing  certain  "debts"  due  the  plain- 
tiff on  note  and  mortgage  for  taxation.  There  was  no  attempt  to  as- 
sess a  note  or  mortgage  specifically  as  a  thing  of  property,  but  only 
the  debt  or  chose  in  action  evidenced  thereby ;  and  the  phrase,  "notes 
and  mortgages,"  is  evidently  used  by  the  court  to  signify  the  debts 
which  they  represent,  and  which  alone  the  statute  made  taxable.  I 
think  it  is  common  knowledge  that  the  act  of  1854  was  never  under- 
stood to  include  either  notes  or  mortgages  as  taxable  property,  but 
only  the  solvent  debts  evidenced  by  them,  and  that  do  mortgage  was 
ever  listed  as  such  for  taxation  in  this  state  prior  to  the  act  of  1882. 
Go  that,  taking  the  law  as  it  stands,  and  giving  effect  to  the  old  law 
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bo  far  as  it  is  not  displaced  by  the  new  one,  the  statute  does  not  pro- 
vide for  the  taxation  of  all  mortgages  in  the  state  for  state  purposes, 
or  in  any  county  thereof  for  county  purposes,  but  only  for  such  as  may 
chance  to  be  on  land  in  no  more  than  one  county.  But  while  it  is 
not  distinctly  asserted  in  this  argument,  it  is  silently  assumed  by  it, 
that  the  taxation  of  a  debt  under  the  old  law,  that  happens  to  be  se- 
cured by  a  mortgage,  is  equivalent  to  the  taxation  of  said  mortgage 
under  the  act  of  1882.  But,  if  this  is  so,  what  occasion  was  there  for 
the  passage  of  the  act?    None  whatever. 

But  admitting  that  the  old  law,  in  taxing  a  debt  "due  on  a  mort- 
gage," imposes  the  same  burden  on  the  creditor  that  it  would  if  it  had 
taxed  the  mortgage,  and  that  the  difference  between  taxing  a  debt 
"due  on  a  mortgage"  and  taxing  the  latter  for  the  value  of  the  former 
is  a  merely  nominal  one,  still  the  marked  differences  in  the  mode  of 
the  assessment,  if  not  the  rule  of  valuation,  between  the  two  laws, 
make  it  very  doubtful  whether  a  mortgage  assessed  under  the  one  is 
uniformly  and  equally  taxed  with  one  assessed  under  the  other.  A 
debt  or  mortgage  assessed  under  the  old  law  is  valued  by  the  assessor 
of  the  county  where  the  creditor  lives.  He  is  selected  by  the  local 
influence  of  which  the  creditor  is  a  part,  and  subject  to  all  the  friendly 
and  favoring  impulses  and  influences  which  naturally  arise  out  of 
near  neighborship,  common  interest,  and  mutual  dependency.  And 
if  the  creditor  is  dissatisfied  with  the  action  of  the  assessor,  he  may 
appeal  to  a  local  board  of  equalization,  easy  of  access,  and  subject 
to  the  same  impulses  and  influences.  And  he  can  pay  his  taxes 
in  the  county  where  he  lives,  and  have  the  benefit  in  his  business  or 
property  of  their  expenditure  in  his  vicinity.  But  in  the  case  of  a 
mortgage  assessed  for  taxation  under  the  new  law,  all  this  is  liable 
to  be  reversed.  The  mortgage  is  valued  by  the  assessor  of  the  county 
where  the  debtor  lives,  and  the  taxes  must  be  paid  there.  In  a  word, 
all  the  local  influences  and  prejudices  which  are  so  liable  to  affect  the 
assessment  of  the  mortgage  and  the  collection  of  the  tax  thereon,  are 
almost  certain  to  operate  unfavorably  to  the  absent  and  voteless  cred- 
itor. Taking  human  nature  as  we  find  it,  it  is  morally  certain  that 
one  and  two  county  mortgages  will  not  be  uniformly  and  equally  as- 
sessed and  taxed  under  circumstances  and  influences  so  diverse  a.4 
these.  But  it  may  be  that  these  inequalities  are  not  the  necessary 
resnlt  of  the  law,  and  are  directly  attributable  to  its  maladministra- 
tion or  human  infirmity,  and  therefore  it  cannot  be  held  unconstitu- 
tional on  account  of  them.  As  was  said  by  Mr.  Justice  Miller  in 
Cummings  v.  Nat.  Bank,  supra,  161,  the  doings  of  those  charged  with 
the  administration  of  the  statute  may  be  unlawful,  while  the  law  itself 
is  valid;  as  where  the  law  requires  all  property  to  be  assessed  at  its 
true  cash  value,  and  the  officers  of  a  county  charged  with  the  admin- 
istration of  this  law  purposely  and  generally  assess  certain  property 
— for  instance,  the  land — at  half  its  cash  value,  and  certain  other 
property — for  instance,  mortgages — at  par  or  their  full  cash  value. 
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This  want  of  uniformity  oannot  be  charged  to  the  law,  but  to  the  mis- 
conduct of  those  who  administer  it ;  and  the  remedy,  as  was  held  in 
Cumming8  v.  Nat.  Bank,  supra,  is  not  against  the  law,  but  its  illegal 
adminstration.  In  such  case  the  owner  of  the  mortgage  may  have 
the  collection  of  one-half  the  tax  levied  on  his  mortgage  judicially  re- 
strained, and  thereby  secure  uniformity  in  the  taxation  of  the  land 
and  mortgage.  Yet  it  is  apparent  that  the  legislature  does  not  obey 
the  spirit  of  the  injunction  of  the  constitution  when  it  provides, for 
the  taxation  of  mortgages  in  a  manner  which,  while  it  is  uniform  and 
just  in  letter  and  form,  will,  as  every  one  at  all  conversant  with  the 
subject  knows,  result  otherwise  in  practice. 

But  mortgages  which  are  assessed  in  different  counties  are  also 
liable  to  pay  different  rates  of  local  taxation.  For  instance :  A.  lives 
in  Clackamas  county  and  owns  a  mortgage  on  land  in  Yamhill  and 
Polk  counties.  Being  a  two-county  mortgage,  it  is  assessed  to  him 
in  Clackamas  county,  if  at  all,  and  pays  the  county  road  and  school 
tax  levied  in  that  county.  B.  lives  in  the  same  county,  and  owns  a 
mortgage  on  land  in  Yamhill  county.  Being  a  one-county  mortgage, 
it  is  assessed  and  pays  taxes  in  the  latter  county;  and  it  is  therefore 
morally  certain  that  it  will  pay  a  different  rate  of  local  taxation  from 
A.'s  mortgage  on  land  in  the  same  county.  For  this  want  of  uniform- 
ity, supposing  that  two-county  mortgages  are  taxable  at  all,  I  think 
the  law  must  be  held  responsible.  The  fault  is  the  necessary  result 
of  the  law  and  not  its  administration.  The  difference  in  the  rate 
of  local  taxation  in  the  several  counties  of  the  state  is  as  well  known 
as  the  difference  in  their  size,  and  is  as  inevitable  as  the  difference 
per  acre  in  the  yield  of  grain  within  their  borders.  And  still,  until  it 
appears  that  the  local  rate  is  greater  instead  of  less  in  Yamhill  than 
in  Clackamas,  B.  may  have  no  right  to  complain  of  this  want  of  uni- 
formity, because  he  is  not  injured  by  it. 

But,  waiving  these  suggestions,  I  see  no  reason  to  conclude  that 
there  is  or  ever  was  any  law  of  this  state  providing  for  the  taxation 
of  mortgages  except  the  act  of  1882,  and  that  is  expressly  limited  to 
mortgages  on  land  "in  no  more  than  one  county,"  and  is  therefore 
void  for  want  of  uniformity. 

«  But  it  is  also  claimed  in  defendant's  brief  that  admitting  the  act  of 
1882  "exempts"  two-county  mortgages  from  taxation,  the  exemption 
is  void  and  the  law  valid;  citing  People  v.  McCreery,  34  Cal.  432 ;  Peo- 
ple v.  Gerke,  35  Cal.  678,  and  People  v.  Black  Diamond  Coal  M.  Co. 
37  Cal.  54.  The  latter  two  cases  merely  affirm  the  decision  made  in 
the  first  one.  In  that  the  court  held,  reversing  the  cases  of  People  v. 
Coleman,  4  Cal.  46,  and  High  v.  Shoemaker,  22  Cal.  363,  that  under 
the  constitution  of  the  state,  which  requires  that  "taxation  shall  be 
equal  and  uniform  throughout  the  state,"  and  that  "all  property  in 
the  state  shall  be  taxed  in  proportion  to  its  value,"  the  legislature 
had  no  power  to  exempt  private  property  from  taxation.  By  the  gen- 
eral revenue  act,  then  (1867)  in  force,  it  was  provided  that  "all  prop- 
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erty  of  ever  kind  and  nature  whatever  within  the  state  shall  be  sub- 
ject to  taxation,  except"  certain  property  therein  specified,  as  mining 
claims  and  growing  crops.  The  defendant  resisted  the  collection  of 
a  tax  levied  under  this  law  on  property  not  within  the  exemptions, 
on^tbe  ground  that  the  whole  act  was  unconstitutional  and  void  on 
account  of  the  exemptions.  But  the  court  held  that  the  exemption 
being  void  was  no  part  of  the  act,  and  that  it  must  be  read  as  if  that 
provision  had  not  been  inserted  in  it.  To  have  held  otherwise  would 
have  left  the  state  wholly  without  a  revenue  act  or  revenue,  and  doubt- 
less the  argument  ab  inconvenienti  had  weight  with  the  court.  But 
that  is  not  this  case  by  any  means.  The  act  of  1882  does  not  deal 
with  two-county  mortgages,  nor  "exempt"  them  from  its  operation; 
it  relates  simply  to  one-county  mortgages ;  and  if  two-county  mort- 
gages are  not  affected  by  it,  it  is  not  because  it  exempts  them'  from 
its  operation,  but  for  the  reason  they  are  not  included  in  it.  It  is  a 
case,  then,  not  of  an  illegal  "exemption,"  but  an  "omission"  or  fail- 
ure to  provide.  If  the  act  had  expressly  or  in  effeot  first  provided 
for  the  taxation  of  all  mortgages,  and  then  declared  that  two-county 
mortgages  should  be  exempt  from  its  operation,  the  oase  would  be 
parallel  with  People  v.  McCreery.  And  upon  the  law  of  that  oase 
the  court  might  declare  the  exemption  void,  and  thus  leave  the  act  to 
have  effect  according  to  its  terms  upon  all  mortgages.  But  in  a  case 
like  this,  where  the  unconstitutionality  of  an  act  arises  from  an  "omis- 
sion" rather  than  an  insertion,  there  is  nothing  to  strike  out  or  de- 
clare void,  unless  it  be  the  whole  act.  A  court  may  declare  a  clause 
in  an  act  invalid  and  leave  the  act  to  stand  without  it,  if  the  opera- 
tion does  not  nullify  or  render  nugatory  what  remains ;  but  it  can- 
not put  words  into  an  act  which  the  legislature  has  omitted — and, 
presumably,  designedly  so — for  the  purpose  of  making  it  valid.  That 
would  be  legislation — making  the  law  rather  than  declaring  it.  In 
other  words,  the  power  to  strike  an  unconstitutional  clause  out  of  an 
act  is  a  very  different  thing  from  the  power  to  insert  one  in  an  act  to 
make  it  constitutional.    The  one  is  judicial,  the  other  legislative. 

But  it  is  also  suggested  in  the  brief  for  the  defendants  that  the 
words  of  description  or  limitation — "in  no  more  than  one  county" — 
by  which  the  operation  of  the  act  is  restrained  or  confined  to  one- 
county  mortgages,  may  be  strioken  out  as  unconstitutional,  and  then 
the  act  would  in  terms  apply  to  all  mortgages,  and  therefore  not  be 
obnoxious  to  the  charge  of  the  want  of  uniformity.  But  that  would 
defeat  the  purpose  of  the  legislature,  which  was  to  tax  one-county 
mortgages  and  no  other.  Besides,  the  method  of  proceeding  under 
the  act  is  not  adequate  to  the  assessment  of  two-county  mortgages, 
and  therefore  it  could  not  be  enforced  against  them,  and  would  still 
remain  what  the  legislature  intended  it  should  be — an  act  for  the 
taxation  of  one-county  mortgages.  The  act  would  still  contain  the 
positive  direction  (section  2)  that  a  mortgage  for  the  security  of  a 
debt  shall  be  assessed  in  the  county  where  the  land  lies ;  and  this 
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itself  would  prevent  the  application  of  the  aot  to  a  mortgage  upon 
land  in  more  than  one  county. 

But,  passing  the  question  of  uniformity,  this  act  is  clearly  void  be- 
cause it  was  passed  in  violation  of  section  23  of  article  4  of  the  con- 
stitution, which  expressly  forbids  the  passage  of  a  "special  or  local" 
law  "for  tbe  assessment  and  collection  of  taxes."  It  is  not  necessary 
to  add  to  what  was  said  on  this  subject  in  the  former  opinion,  as  the 
brief  only  refers  to  Allen  v.  Hirsch,  8  Or.  412,  which  I  regard  as 
overruled  by  Manning  v.  Klippel,  9  Or.  867,  so  far  as  it  decides  that 
a  public  statute  cannot  be  a  "special  or  local"  one  within  the  mean- 
ing of  section  28  of  article  4  of  the  constitution  of  the  state.  A 
"special"  aot  relates  to  a  part  and  not  the  whole, — as  one-county 
mortgages,  and  not  all  mortgages ;  and  whether  it  is  also  considered 
a  "public"  or  "private"  one,  is  altogether  immaterial  and  irrelevant. 
Under  the  constitution  of  this  state  all  statutes  are  "public"  ones,  un- 
less otherwise  declared  in  the  body  of  the  act.  Art.  9,  §  27,  Or. 
Const.  If  an  aot  is  not  a  "special"  one  because  it  is  also  a  "public" 
one, —  that  is,  an  act  of  which  courts  take  judicial  notice, —  then 
every  prohibition  contained  in  the  constitution  against  special  legis- 
lation may  be  violated  with  impunity.  According  to  this  idea,  if  the 
law  is  "public"  it  is  not  special.  But  the  constitution  makes  it  pub- 
lic, however  special  in  its  nature  or  operation,  unless  the  legislature 
otherwise  declare.  So,  as  there  can  be  no  special  law,  according  to 
this  theory,  unless  the  legislature  declares  it  private,  it  is  not  likely 
that  wben  it  undertakes  to  pass  an  act  upon  subjects  forbidden  to 
special  legislation  that  it  will  take  the  trouble  to  declare  it  private, 
and  thus  subject  it  to  the  risk  of  being  declared  unconstitutional. 
But  undoubtedly,  under  the  constitution  of  the  state,  an  act  may  be 
both  "public"  and  "special  or  local,"  and  the  presence  of  one  of  these 
qualities  in  no  way  implies  or  excludes  the  other.  An  act  cannot  be 
both  "public"  and  "private,"  but  it  can  be  either  and  be  special. 

The  brief  for  the  defendants  also  contains  the  statement,  muoh 
circulated  at  the  time  the  provisional  injunction  was  allowed,  to  the 
effect  that  the  supreme  court  in  Mumford  v.  Sewell,  supra,  had  de- 
cided that  the  act  of  1882  is  not  in  conflict  with  tbe  constitution  of 
the  state,  and  this  court  had  disregarded  such  decision,  and  held  the 
act  void  notwithstanding.  Now,  the  fact  is,  the  court,  in  Mumford  v. 
Sewell,  did  not  hold  the  act  constitutional  any  further  than  as  follows : 
(1)  It  was  passed  by  the  legislature  according  to  the  form  prescribed 
by  the  constitution ;  (2)  the  legislature  has  power  to  provide  for  the 
taxation  of  mortgages ;  and  (3)  the  act  does  not  impair  the  obligation 
of  the  contract  between  the  mortgagor  and  mortgagee.  The  first  of 
these  rulings  was  followed  by  this  court  of  course,  without  comment, 
and  the  second  with  express  approbation.  The  third  ruling  was  con  - 
curred  in,  but,  as  the  question  involved  is  a  federal  one,  it  was  decided 
by  this  court  for  itself.  The  question  of  uniformity,  upon  which  this 
court  held  tbe  act  void,  was  not  presented  to  the  state  court,  or  de- 
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cided  by  it.  If  it  had  been,  this  court  would  have  followed  it,  of 
course. 

To  intelligent  and  fair-minded  persons  this  explanation  of  so  plain 
a  matter  may  seem  superfluous.  But  the  statement  that  this  court 
had  wantonly  and  arbitrarily  disregarded  a  decision  of  the  supreme 
court  of  the  state  on  a  question  of  local  law,  has  been  so  positively 
and  persistently  made,  that  I  deem  it  but  just  to  myself,  and  the  court 
in  which  I  have  the  honor  to  sit,  to  correct  it. 

It  is  hardly  necessary  to  add  that  in  all  my  action  in  this  matter 
I  have  not  been  influenced  by  any  desire  to  promote  or  prevent  the 
taxation  of  mortgages,  but  only  to  ascertain  and  determine  the  rights 
of  the  parties  to  this  suit  under  the  laws  and  constitutions  of  the 
country. 

The  demurrer  is  overruled,  and  the  defendants  have  10  days,  as 
provided  in  the  stipulation,  in  which  to  answer  the  bill. 
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L,  Bbtting  Aside  a  Verdict — Cause — Test. 

If  the  evidence  introduced  during  the  trial  of  a  cane  was  such  that  it  would 
have  been  the  duty  of  the  court  to  set  aside  a  verdict  in  favor  of  a  defendant 
as  contrary  to  the  evidence,  if  such  verdict  h«d  been  rendered  by  the  jury,  then 
It  was  the  duty  of  the  judge  to  direct  a  verdict  for  the  plaintiffs. 

2.  Sale— Warranty— Express  and  Implied— Right  of  Action. 

The  rights  and  remedies  of  a  purchaser  are  not  affected  by  the  question 
whether  a  cause  of  action  arises  out  of  a  breach  of  a  contract  by  the  vendor  to 
deliver  an  article  of  a  specified  quality,  or  out  of  a  breach  of  a  representation 
which  is  collateral  to  tbe  contract,  or  out  of  such  a  breach  when  the  repre- 
sentation or  warranty  is  implied  instead  of  being  express. 

3.  Bame — Liability — Duty  op  Vendee. 

A  manufacturer  of  steel  having,  in  obedience  to  several  orders  from  a  cus- 
tomer, furnished  the  latter  with  steel  of  a  certain  quality,  if,  upon  receipt  of  a 
subsequent  order  from  the  same  customer  for  the  same  article,  he  supplies  an 
Inferior  quality,  he  is  liable  upon  his  undertaking  that  the  steel  was  of  the 
quality  ordered,  and  such  liability  is  not  lessened  by  the  fact  that  the  customer 
did  not  avail  himself  of  his  opportunity  to  test  the  steel  before  using  it. 

4.  Bame— Quality — Legitimate;  Presumption. 

If  there  is  a  warranty  of  kind  and  quality,  the  purchaser  has  a  right  to  as- 
sume the  warranty  to  be  true,  and  therefore  he  may  sell  with  like  warranty, 
and  defend  sails  for  the  breach,  and  recover  of  the  vendor. 

At  Law. 

Charles  D.  Wright  and  Francis  Kernan,  for  plaintiffs. 

Levi  H.  Brown  and  Beach  dt  Cashing,  for  defendant. 

Wallace,  J.  If  the  evidence  introduced  upon  the  trial  of  this 
case  was  such  that  it  would  have  been  the  duty  of  the  court  to  set 
aside  a  verdict  in  favor  of  the  defendant  as  contrary  to  evidence, 
if  such  verdict  had  been  rendered  by  the  jury,  then  it  was  the  duty 
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of  the  court  to  direct  a  verdict  for  the  plaintiffs.  Randall  v.  B.  dk  O. 
B.  Co.  109  U.  S.  478;  S.  C.  3  Sup.  Ct.  Rep.  822;  Qriggi  v.  Howton, 
104  U.  8.  653;  ffer&«rt  v.  Butler,  97  U.  S.  319. 

The  defendant's  motion  for  a  new  trial  presents  the  question 
whether  the  evidence  was  such  as  to  require  the  case  to  be  submitted 
to  the  jury  according  to  the  rule  stated.  The  plaintiffs  sued  to  re- 
cover damages  arising  from  a  breach  of  warranty  on  the  part  of  the 
defendant.  The  plaintiffs  were  manufacturers  and  sellers  of  vises 
at  Watertown,  New  York,  and  the  defendant  was  a  manufacturer  of 
steel  at  Cleveland,  Ohio.  In  August,  1880,  the  plaintiffs  wrote  to  de- 
fendant, stating  that  they  required  steel  for  facing  the  jaws  of  the 
vises  they  were  manufacturing,  and  detailing  the  characteristics 
which  steel  should  possess  for  that  purpose,  and  requesting  defend- 
ant to  send  them  a  sample  to  test.  The  defendant  sent  them  a 
sample.  It  proved  unsatisfactory,  and  plaintiffs  wrote  defendant 
again,  pointing  out  the  defects,  asking  for  another  sample,  and  stat- 
ing that  they  could  give  considerable  and  continuing  orders  if  de- 
fendants could  furnish  a  satisfactory  article.  The  defendants  sent 
other  samples.  Subsequently,  the  plaintiffs  sent  several  orders  for 
lots  of  steel,  accompanied  with  explanatory  suggestions  to  defendant, 
and  defendant  sent  the  lots  ordered.  The  correspondence  indicates 
that  it  was  contemplated  by  both  parties  that  plaintiffs  should  ex- 
periment with  these  lots,  in  order  to  ascertain  whether  the  defendant 
could  supply  them  with  the  required  article.  October  22,  1880,  de- 
fendant wrote  plaintiffs  as  follows : 

"  We  have  been  trying  to  get  a  cast  of  steel  out  for  your  work,  but  are  so 
busy  that  we  can't  do  anything  in  way  of  experimenting,  but  will  send  same 
as  before  if  desired.  If  you  desire  us  to  send  same  quality  as  before  please 
reiterate  yojr  order." 

October  25th  plaintiffs  replied  to  this  letter  as  follows : 

"Yours  of  22d  at  hand.  Give  us  same  quality  as  last  lot,  and  send,  as  soon 
as  possible,  500  lbs.  $x|,  500  lbs.  fxl,  500  lbs.  fxl£." 

November  6th  plaintiffs  wrote  defendant  again  as  follows : 

"Send  us  500  lbs.  steel,  (same  quality,)  fxlj.    We  are  in  great  need  of  all 

stock  ordered,  and  if  it  proves  satisfactory  on  a  fair  trial  hope  to  give  you 

much  larger  orders." 

Neither  of  these  orders  were  filled  by  defendant,  owing  to  defend- 
ant's inability  to  do  so,  and  November  20th  defendant  wrote  plaintiffs 
explaining  the  causes  of  the  delay.  November  22d  plaintiffs  wrote 
defendant,  referring  to  their  former  orders,  and  ordering  two  more 
lots  of  1,000  pounds  each.  Soon  after  this  all  the  orders  were  filled 
by  the  defendant,  and  after  they  were  filled,  and  prior  to  March  5, 
1881,  plaintiffs  ordered  and  defendant  sent  four  or  five  lots  of  steel. 
March  5,  1881,  plaintiffs  ordered  2,000  pounds,  "same  quality  as 
last  ordered,"  which  order  was  filled  by  defendant.  March  30,  1881, 
plaintiffs  ordered  three  tons,  "same  quality  as  last."  This  order  was 
filled  by  defendant  by  a  shipment  of  the  quantity,  April  30th. 
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All  the  lots  sent  by  the  defendant  between  November  22,  1880, 
and  this  last  order,  including  the  steel  sent  npon  the  order  of  March 
5th,  proved  satisfactory  to  the  plaintiffs,  but  the  steel  sent  to  nil  the-  • 
order  of  March  30th  proved  a  failure.  Its  defects  were  discovered 
before  it  was  used,  and  May  13th  plaintiff  wrote  to  defendant  as  fol- 
lows :  ' 

"The  steel  shipped  by  you,  April  30th  is  a  complete  failure.  You  remem- 
ber we  want  it  for  vise  jaws,  and  require  it  to  harden  and  take  a  temper  when 
heated  and  plunged  in  water.  What  you  have  sent  before  has  been  good  and 
satisfactory  in  this  respect.  We  have  tested  some  20  or  30  pieces,  and  many  - 
took  no  temper  at  all,  and  some  would  harden  in  spots  and  be  soft  in  other 
parts.  .  We  have  tried  it  faithfully  in  every  way,  with  no  better  results.  Of 
course,  we  cannot  think  of  using  it,  as  the  tempering  is  the  last  process,  al- 
most, after  all  the  work  is  expended  on  the  vises.  We  see  no  other  way  than 
for  you  to  duplicate  the  order  with  stock  that  will  be  right,  and  we  return 
this  lot  to  you." 

May  17th  defendant  wrote  to  plaintiffs : 

"We  have  investigated  the  complaint  contained  in  your  letter  of  the  13th 
against  the  steel,  and  find  that,  through  a  misunderstanding  here,  we  did  not 
send  the  right  thing.  We  have  entered  a  new  order  and  will  push  it  as  fast 
as  possible.   Meanwhile,  please  return  the  lot  you  have  to  us." 

May  21st  plaintiffs  wrote  defendants,  stating  that  they  had  shipped 
the  lot  for  return,  and  saying: 

"We  trust  you  will  permit  no  delay  in  forwarding  the  duplicate  order  of 
proper  quality.  We  are  out  of  stock,  and  many  of  our  men  will  be  idle  until 
it  arrives." 

May  24th  defendant  filled  the  order.  The  lot  was  received  by 
plaintiffs,  June  1st,  and  a  large  part  of  it  was  used  for  the  vises. 
After  it  had  been  used  and  the  vises  sold,  complaints  were  made  by 
purchasers,  and,  upon  investigation,  it  was  ascertained  that  the  vise 
jaws  made  from  it  were  too  brittle  for  practical  use.  Thereupon, 
tests  were  made  of  the  unused  steel,  part  of  the  lot  in  question  on 
hand,  and  it  was  found  wholly  unfit.  These  tests  were  made  by  tak- 
ing samples  of  the  lot  and  heating  them,  and  plunging  them  in  water, 
when,  by  filing  and  by  striking  them  with  a  hammer,  it  was  found 
they  had  not  tempered,  but  were  brittle.  Thereupon,  plaintiffs 
promptly  gave  notice  to  the  defendant,  and  sent  to  the  defendant 
samples  of  the  steel  to  test.  After  a  long  delay  defendant's  agent 
wrote  to  plaintiffs  stating  that  he  was  satisfied  that  defendant  could 
not  make  steel  of  the  kind  required  for  the  plaintiff's  purposes. 

The  damages  sustained  by  plaintiffs  in  the  cost  of  labor  and  the 
waste  of  material  employed  in  the  defective  vises,  together  with  in- 
,  terest  from  the  commencement  of  the  suit,  were  $3,000. 

The  court  ruled,  as  matter  of  law,  that  there  was  an  agreement  on 
the  part  of  defendant  that  the  steel  should  be  of  the  same  quality  as 
the  lots  that  defendant  sent  to  the  plaintiffs  between  November  22, 
18S0,  and  the  lot  sent  upon  their  order  of  March  30th ;  that  there 
was  a  breach  of  this  agreement;  that  the  plaintiffs  owed  no  duty  to 
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defendant  to  test  the  steel  before  using  it;  and  that  there  was  no 

evidence  to  authorize  the  jury  to  find  that  the  plaintiffs  or  those  in 
their  employ  discovered  the  steel  to  be  defective  before  the  vises  were 
finished.  If  these  rulings  were  correct  the  motion  for  a  new  trial 
should  be  denied. 

There  was  no  conflict  of  testimony  respecting  the  warranty.  The 
plaintifFs'  letter  to  defendant  of  March  5,  1881,  requested  the  de- 
fendant to  send  steel  of  "the  same  quality  as  last  ordered."  The 
defendant  sent  that  lot  of  steel.  March  30th  plaintifFs  ordered  three 
tons  more,  "same  quality  as  last."  The  defendant  undertook  to  fill 
that  order,  but  failed  for  the  reason  stated  in  its  letter  to  plaintiff  of 
May  17th:  "through  a  misunderstanding  here  we  did  not  send  the 
right  thing."  The  defendant  then  made  a  second  attempt  to  fill  the 
order,  and  this  after  being  advised  by  plaintiffs*  letter  of  May  13th 
what  the  particular  defects  were,  and  what  use  the  steel  was  required 
for,  and  that  the  steel  sent  before  was  satisfactory.  There  was, 
therefore,  no  room  for  any  possible  misconception  or  misunderstand- 
ing of  the  description  and  quality  of  the  steel  which  the  defendant 
was  instructed  to  send.  The  question,  then,  is,  did  the  transaction 
import  an  undertaking  upon  the  part  of  the  defendant  to  send  plain- 
tiffs  steel  of  the  quality  theretofore  sent,  and  found  to  be  satisfac- 
tory? 

Although  the  term  "warrauty".  is  used  as  expressing,  in  a  general 
sense,  the  nature  of  the  defendant's  undertaking,  there  was  no  war- 
ranty in  the  technical  sense  of  t.he  term.  A  warranty  is  an  undertak- 
ing which,  though  part  of  the  contract  of  sale,  is  collateral  to  the  ex- 
press object  of  it, — a  buyer  has  a  right  to  expect  an  article  answering 
the  description  in  the  contract;  but  this  is  not  on  the  ground  of  war- 
ranty, but  because  the  seller  does  not  fulfill  the  contract  by  giving 
him  something  different.  Abingeh,  C.  B.,  in  Chanter  v.  Hopkins,  4 
Mees.  &  W.  399,  404;  Martin,  B.,  in  Azemar  v.  Casella,  (Exch. 
Cham.)  L.  R.  2  C.  P.  677,  699.  Such  an  undertaking  is  usually 
treated  as  a  warranty,  because  the  description  of  the  article  is  deemed 
a  representation  that  it  answers  the  description.  But  where  there 
is  a  collateral  representation  the  rule  obtains  that,  in  order  to  con- 
stitute a  warranty,  it  must  have  been  intended  as  such  by  the  vendor, 
and  understood  as  such  by  the  vendee. 

By  assuming  to  comply  with  the  plaintiffs'  order,  the  defendant 
undertook  to  send  steel  of  the  same  quality  as  that  furnished  upon 
their  order  of  March  5th.  The  order  of  March  30th  was  the  one 
which  defendant  assumed  to  fill,  and  oalled  for  steel  of  the  same 
quality  as  sent  in  response  to  the  order  of  March  5th.  The  letters 
and  orders  of  plaintiffs,  subsequently,  were  but  reiterations  of  the 
original  instruction  to  send  steel  of  the  same  quality  as  sent  upon  the 
order  of  March  5th.  There  was  nothing  for  the  jury  to  pass  upon, 
and  the  question  was  one  purely  of  law,  whether  defendant  under- 
took to  furnish  plaintiffs  with  steel  like  that  sent  pursuant  to  the 
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former  order  of  March  6th.  That  they  did  so  undertake  is  perfectly 
clear.  The  case,  in  its  facts,  is  almost  identical  with  Ourney  v.  At- 
lantic d  G.  W.  R.  R.  58  N.  Y.  358.  The  rule  that  the  sense  in  which 
an  affirmation  is  intended,  and  whether  it  was  understood  and  relied 
on  as  a  warranty,  are  questions  of  fact  for  the  jury,  has  no  applica- 
tion to  such  a  case,  {Wagon  v.  Rowe,  16  Vt.  525,)  any  more  than 
to  the  case  where  an  article  is  sold  by  a  particular  description. 
Hogins  v.  Plympton,  11  Pick.  100;  Winser  v.  Lombard,  18  Pick.  60; 
Borrekins  v.  Bevan,  3  Rawle,  23 ;  Richmond  Trading  Co.  v.  Farquar, 
8  Blackf.  89;  Hawkins  v.  Pemberton,  51  N.  Y.  204;  Donee  v.  Dow, 
64  N.  Y.  411.  Where  a  vendor  agrees  to  fill  an  order  sent  for  an 
article  of  a  particular  quality,  his  liability  is  the  same  as  when  the 
proposition  to  sell  an  article  of  that  description  comes*  from  him  in 
the  first  instance;  he  is  liable  if  the  goods  sent  do  not  correspond 
with  the  description.    Dailey  v.  Green,  3  flar.  (Pa.)  118. 

The  evidence  was  so  conclusive  that  there  was  a  breach  of  the  un- 
dertaking of  the  defendant,  that  the  jury  would  not  have  been  au- 
thorized to  draw  a  contrary  inference.  If  all  the  steel  had  been  used 
there  might  have  been  a  slight  question  whether  or  not  some  fault  or 
error  in  working  it  had  not  been  committed  by  the  plaintiffs,  although 
the  testimony  in  their  behalf  was  clear  and  uncontradicted  that  they 
used  ordinary  care  in  working  it;  but  the  tests  made  with  the  steel 
which  had  not  been  used,  the  entire  absence  of  testimony  on  the  part 
of  the  defendant  tending  to  attribute  the  result  to  any  other  causes 
than  the  defective  quality  of  the  article,  and  defendant's  subsequent 
implied  admission  of  its  defective  quality,  left  the  case  of  the  plaintiffs 
free  from  any  fair  doubt. 

If  the  plaintiffs  had  a  right  to  rely  upon  the  undertaking  of  the  de- 
fendant that  the  steel  was  of  the  quality  ordered,  the  latter  certainly 
has  no  right  to  complain  because  the  plaintiffs  acted  upon  that  as- 
sumption. If  there  is  a  warranty  of  kind  or  quality,  the  purchaser 
has  a  right  to  assume  the  warranty  to  be  true,  and  therefore  he  may 
sell  with  like  warranty,  and  defend  suits  for  the  breach,  and  recover 
of  the  vendor  his  special  damages  in  consequence  of  doing  so.  Clare 
v.  Maynard,  7  Car.  &  P.  741;  Cox  v.  Walker,  Id.  744;  Swett  v.  Pat- 
riek,  12  Me.  9;  Ryerson  v.  Chapman,  66  Me.  557;  Lewis  v.  Peake,  7 
Tannt.  153. 

The  testimony  undoubtedly  shows  that  up  to  a  certain  period  in 
the  dealings  between  the  parties  it  was  not  certain  that  the  defend- 
ant could  supply  plaintiffs  with  the  desired  quality  of  steel,  and  that 
plaintiffs  were  experimenting  to  ascertain  whether  the  article  sent 
would  answer  the  purpose.  But  after  the  plaintiffs  had  informed  de- 
fendant that  certain  lots  had  proved  satisfactory,  and  gave  an  order 
for  the  same  quality,  the  latter  had  no  right  to  assume  that  future 
experiments  would  be  made.  After  their  letter  of  November  6th  there 
was  nothing  on  the  part  of  the  plaintiffs  to  indicate  their  intention  to 
make  experimental  tests.    It  is  true  that  by  their  letter  of  May  16th 
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the  plaintiffs  notified  defendant  that  they  had  found  the  lot  shipped 
pursuant  to  their  order  of  March  30th  unfit  before  using  it,  bat  the 
defendant  was  aware  that  this  was  not  owing  to  any  inherent  diffi- 
culties in  the  article,  but  to  its  own  fault  in  not  sending  tbe  kind  sent 
before,  and  by  acknowledging  its  mistake  plainly  intimated  to  plain- 
tiffs that  it  could  supply  the  required  article. 

It  is  held  in  several  cases  by  the  courts  of  New  York  that  npon  an 
executory  contract  for  the  sale  and  delivery  of  personal  property  the 
remedy  of  the  vendee  to  recover  damages,  on  the  ground  that  the  ar- 
ticle furnished  does  not  correspond  with  the  contract,  does  not  sur- 
vive the  acceptance  of  the  article  by  the  vendee  after  opportunity  to 
ascertain  the  defect.  Hargous  v.  Stone,  5  N.  Y.  73;  Reed  v.  Randall, 
29  N.  Y.  358;  Dutchess  Co.  v.  Harding,  49  N.  Y.  321. 

The  later  cases  in  the  same  courts  establish  quite  decided  modi- 
fications of  the  doctrine. 

In  Gaylord  Manuf'g  Co.  v.  Allen  the  court  say: 

"It  is  not  intended  to  express  an  opinion  as  to  the  rule  in  case  there  were 
latent  defects,  or  those  which  could  not  be  discovered  at  the  time  of  the  de- 
livery or  the"  acceptance  of  the  article."   Allen,  J.,  53  N.  Y.  519. 

In  Gurney  v.  Atlantic  &  G.  W.  R.  Co.,  supra,  it  is  held  not  to  ap- 
ply when  tfie  defects  cannot  be  ascertained  by  examination,  upon  re- 
ceipt of  the  article,  but  only  upon  use. 

In  Day  v.  Pool,  52  N.  Y.  416,  and  Park  v.  Morris  Ax  d  Tool  Co. 
54  N.  Y.  587,  the  court  held  that  where  there  is  an  express  warranty 
upon  an  executory  contract  of  sale,  the  vendee  is  not  bound  to  return, 
or  offer  to  return,  the  article;  but  after  acceptance, and  after  the  dis- 
covery of  its  defects,  may  retain  it  and  reoover  upon  the  warranty. 

In  the  cases  of  Hargous  v.  Stone  and  Reed  v.  Randall  the  defects 
in  the  article  accepted  by  the  vendee  were  obvious  upon  inspection, 
and,  if  the  rule  is  confined  to  such  cases,  it  is  supported  by  some  of 
the  earlier  English  decisions,  and  by  Sprague  v.  Blake,  20  Wend.  61. 
The  question  is  not  much  considered  in  Hargous  v.  Stone,  but  in  Reed 
V.  Randall  the  authorities  are  considered,  and  the  cases  of  Fisher  v. 
Samuda,  1  Camp.  190 ;  Grimaldi  v.  White,  4  Esp.  95 ;  Milner  v.  Tucker, 
1  Car.  &  P.  15;  and  Sprague  v.  Blake,  supra,  are  cited  as  holding 
that  the  remedy  of  the  vendee  does  not  survive  the  acceptance  of  the 
article,  after  opportunity  to  ascertain  the  defect.  The  English  cases 
were  similar  in  their  facts  to  Sprague  v.  Blake, — cases  where  the  de- 
fects were  obvious  upon  inspection  of  the  article  accepted.  Some  of 
the  early  English  cases  hold  that  the  rule  does  not  obtain  where  there 
is  an  express  warranty;  but  Lord  Ellenborough  did  not  make  such 
a  distinction,  and  applied  it  to  such  a  case  in  Hopkins  v.  Appleby,  1 
Starkie,  477.  Modern  text  writers  of  high  authority  do  not  adopt 
the  unqualified  proposition  that  the  cause  of  action  does  not  survive 
an  acceptance,  after  knowledge  that  the  article  is  not  in  compliance 
with  the  condition  of  sale,  but  state  that  the  silence  of  the  vendee, 
after  acceptance  with  knowledge  of  the  breach  of  the  contract,  may 
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be  interpreted  as  a  waiver  of  a  right  to  complain,  and  may  afford  a 
presumption  that  the  article  was  satisfactory.  Story,  Sales,  §  405 ; 
Benj.  Sales,  §§  825,  829. 

The  law  was  stated  by  Comstook,  J.,  in  Muller  v.  Eno,  14  N.  Y. 
597,  as  follows : 

"The  omission  of  the  purchaser  to  give  notice  or  to  make  complaint,  and  the 
manner  in  which  he  deals  with  the  goods,  may  furnish  strong  presumption 
against  him  upon  the  question  whether  the  warranty  is  in  fact  broken,  and 
in  regard  to  the  amount  of  injury  he  has  sustained.  But  this  is  a  very  dif- 
ferent thing  from  saying  that  the  law  absolutely  deprives  him  of  relief." 

Undoubtedly,  acceptance  after  knowledge  precludes  the  vendee 
from  exercising  the  right  to  rescind  the  sale,  and  the  cases  of  Day  v. 
Pool  and  Park  v.  Morris  Ax  d  Tool  Co.  plaoe  the  rule  upon  its  cor- 
rect foundation  in  this  respect. 

Manifestly,  there  is  no  distinction  in  principle,  as  to  the  rights  and 
remedies  of  a  purchaser*  between  a  cause  of  action  arising  out  of  a 
breach  of  contract  by  the  vendor  to  deliver  an  article  of  a  specified 
quality  or  description,  or  out  of  the  breaoh  of  a  representation  which 
is  collateral  to  the  contract,  or  out  of  such  a  breach  when  the  repre- 
sentation or  warranty  is  implied  instead  of  being  express.  In  either 
case  there  is  an  agreement,  in  substance  and  purport,  to  the  same  ef- 
fect; in  either,  a  breach  of  it  works  the  same  injury  to  the  vendee; 
and  in  either,  the  same  presumption  of  fact  arises  from  an  accept- 
ance of  the  article  after  discovery  of  its  defects.  Whether  the  cause 
of  action  is  for  a  breaoh  of  a  contract  or  for  jihe  breach  of  a  warranty 
is  a  mere  matter  of  nomenclature,  {Hastings  v.  Lovering,  2  Pick. 
214;)  and  the  breach  of  a  promise  implied  by  the  law  works  the  same 
consequences,  imposes  the  same  obligations,  and  creates  the  same 
rights,  as  the  breach  of  an  express  promise.  The  language  of  the 
court  in  IVoolcott  v.  Mount,  36  N.  J.  262,  is  apposite,  and  is  accepted 
as  a  sensible  and  satisfactory  exposition  of  the  law,  and  is  as  follows : 

"The  obligation  rests  upon  the  contract.  Substantially  the  description  is 
warranted.  It  will  comport  with  sound  legal  principles  to  treat  such  engage- 
ments as  conditions  in  order  to  afford  the  purchaser  a  more  enlarged  remedy 
by  rescission  than  he  would  have  on  a  simple  warranty ;  but  when  his  situa- 
tion has  been  changed,  and  the  remedy  by  repudiation  has  become  impossible, 
no  reason  supported  by  authority  can  be  adduced  why  he  should  not  have  upon 
his  contract  such  redress  as  is  practicable  under  the  circumstances.  In  that  sit- 
uation of  "affairs  the  only  available  means  of  redress  is  by  an  action  for  damages . 
Whether  the  action  shall  be  technically  considered  an  action  on  a  warranty, 
or  an  action  for  the  non-performance  of  a  contract,  is  entirely  immaterial." 

The  defective  quality  of  the  steel  received  by  the  plaintiffs  was  not 
obviona  upon  inspection,  and  as  the  fault  was  a  latent  one,  their  ac- 
ceptance and  use  of  it  is  not  material,  either  upon  the  theory  that 
their  cause  of  action  did  not  survive  the  acceptance,  or  that  their  con- 
duct* starts  the  presumption  that  it  was  a  satisfactory  article.  Un- 
doubtedly, the  plaintiffs  could  have  discovered  the  latent  defects  in 
the  steel  here  if  they  had  made  a  thorough  test  by  heating  and  plung- 
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ing  it.  The  question,  however,  is  not  what  they  could  have  dis- 
covered, but  what  they  did  discover,  and  upon  that  question  the  tes- 
timony is  decisive.  Acting  upon  the  assumption  that  the  defendant 
had  sent  them  the  article  ordered,  there  was  probably  a  relaxation 
of  their  usual  vigilance  in  testing  its  quality,  but  not  a  scintilla  of 
evidence  to  show  or  raise  the  inference  that  they  were  aware  of  its 
defects  until  after  it  had  been  used,  and  the  vises  in  which  it  had 
been  used  had  been  sold  in  the  market. 

The  damages  sustained  by  the  plaintiffs  were  such  as  it  was  rea- 
sonably to  be  anticipated  by  the  parties  would  accrue,  in  view  of  the 
special  use  to  which  the  plaintiffs  were  to  apply  the  steel  if  it  proved 
to  be  unfit  for  the  purpose.  They  ensued  as  the  natural  and  ordi- 
nary consequence  of  the  use  of  the  steel  in  the  manner  contemplated 
by  both  parties.  Upon  the  authority  of  many  analogous  cases  the 
plaintiffs  were  entitled  to  recover  to  the  whole  extent  of  their  actual 
loss.  ILtdley  v.  Baxendale,  23  L.  J.  Exch.  179;  Smeed  v.  Ford,  102 
E.  C.  L.  612;  Passinger  v.  Thorburn,  34  N.  Y.  634;  Flick  v.  Weth- 
erbee,  20  Wis.  392;  Van  Wyck  v.  Allen,  69  N.  Y.  62;  White  v.  Miller, 
71  N.  Y.  118. 

It  is  undeniably  true  that  when  a  party  who  is  entitled  to  the  benefit 
of  a  contract  can  save  himself  from  a  serious  loss  arising  from  a 
breach  of  it  by  reasonable  exertions,  he  will  not  be  permitted  to  charge 
the  delinquent  with  damages  which  arise  in  consequence  of  his  own 
inactivity.  Warren  v.  Stoddart,  105  U.  8.  229.  Good  faith  and  good 
logic  require  that  he  be  .confined  to  a  recovery  of  those  damages  only 
that  arise  from  the  default  of  the  other  party.  If  the  plaintiffs  here 
had  had  any  just  reason  to  suppose  that  the  steel  they  were  about  to 
use  was  unfit  for  the.  purpose,  they  would  not  be  permitted  to  shut 
their  eyes  to  the  probable  consequences,  and  when  they  proved  dis- 
astrous to  fall  back  upon  the  defendant  for  indemnity.  But  they  are 
not  to  be  deprived  of  compensation  to  the  extent  of  their  loss  upon 
the  theory  that  they  owed  any  active  duty  of  investigation  and  ex- 
periment to  the  defendant.  They  had  a  right  to  assume  that  the 
steel  sent  them  was  what  the  defendant  undertook  to  send  them,  and 
no  implication  of  negligence  on  their  part  can  be  indulged,  in  the  ab- 
sence of  testimony  to  indicate  that  its  unfitness  was  observed  before 
it  was  used.  None  was  offered,  and  the  case  rested  on  the  uncontra- 
dicted testimony  of  the  employes  of  the  plaintiffs,  all  of  whom  testi- 
fied that  no  defects  were  noticed  during  the  process  of  using  the  steel. 

Upon  the  whole  case  the  conclusion  is  reached  unhesitatingly  that 
the  defendant  cannot  fairly  complain  of  the  rulings  at  the  trial. 
There  were  do  disputed  facts,  and  no  disputable  inferences  from  the 
facts  shown  upon  which  a  verdict  for  the  defendant,  or  a  reoovery  of 
a  less  amount  of  damages,  would  have  been  warranted ;  and  it  would 
have  been  the  duty  of  the  court  to  set  aside  such  a  verdict  if  it  had 
been  found  by  the  jury. 

The  motion  for  a  new  trial  is  denied. 
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{Circuit  Court,  D.  Nevada.   August  11,  1884.) 


1.  Pleading — Sctfiojenct  of  Answer. 

An  answer  which  clearly  puts  iu  issue  the  material  allegations  of  the  com- 
plaint is  sufficient.   It  need  not  controvert  immaterial  matter.  , 

2.  Mining  Law — Adverse  Claim. 

In  a  suit  brought  under  Rev.  St.  f  2326,  to  determine  the  right  of  possession 
to  an  adverse  mining  claim,  the  title  of  each  party  to  the  disputed  premises  is 
brought  in  question,  and  each  party  must  make  proof  of  his  title  thereto  before 
he  can  ask  a  judgment  in  his  favor. 
8.  Bahe — Better  Title. 

In  such  suit  the  better  title  must  prevail,  and  judgment  be  for  the  party  es- 
tablishing that  better  title. 
4.  Save — Failure  ok  Proofs. 

Where  neither  party  establishes  title  to  the  ground  in  controversy,  judgment 
canuot  be  for  either  party,  and  the  suit  must  be  dismissed. 
6.  Bake— Presomptions  of  Fact. 

In  suits  of  this  nature  no  presumptions  of  fact  as  to  title  arise.   Title,  right 
of  possession,  or  forfeiture  are  facts  to  be  established  by  the  evidence. 

Suit  to  Determine  Bight  of  Possession  to  Adverse  Mining  Claim. 
The  opinion  states  the  facts. 

Thompson  Campbell  and  12.  M.  Clark,  for  oomplainant. 
A.  C.  Ellis,  for  defendant. 

8a bin,  J.  This  suit  was  brought  nnder  Rev.  St.  §  2326,  to  deter- 
mine the  right  of  possession  between  plaintiff  and  defendant  to  cer- 
tain mining  ground  situate  in  Bristol  mining  district,  Lincoln  county, 
Nevada,  described  in  the  complaint.  On  the  seventh  of  October, 
1882,  defendant  filed  in  the  proper  land-office  an  application  for  a 
patent  for  the  Ida  May  lode,  situate  in  said  Bristol  mining  district. 
Notice  of  such  application  was  duly  published  as  by  law  required. 
Within  the  period  of  publication  of  said  notice,  plaintiff,  by  its  super- 
intendent, filed  in  said  land-office  a  protest  against  the  issue  of  a 
patent  for  said  Ida  May  lode  to  defendant,  on  the  ground  of  a  con- 
flict between  said  claim  and  the  Bay  State  mine,  the  alleged  property 
of  plaintiff.  Hence  this  suit.  It  was  begun  in  the  proper  state  court, 
and  by  plaintiff  removed  to  this  court. 

There  was  not  a  line  of  testimony  submitted  to  the  court  tending 
to  establish  either  plaintiff's  or  defendant's  title  or  right  of  posses- 
sion to  the  mining  ground  in  controversy.  The  complaint  alleges  that 
"prior  to  the  twenty-fifth  day  of  August,  1881,  the  plaintiff  was,  and 
ever  since  has  been,  and  now  is,  the  owner  (subject  only  to  the  para- 
mount title  of  the  United  States)  and  in  the  possession,  and  entitled 
to  the  possession,  of  that  certain  mining  claim  *  *  *  known  and 
called  the  Bay  State  mine,  and  located  on  the  second  day  of  February, 
A.  D.  1871,  and  duly  recorded,"  etc.  The  defendant,  by  his  answer, 
"denies  that  said  plaintiff  was  upon  the  twenty-fifth  day  of  August, 
1881,  or  for  a  long  time  prior  thereto,  or  that  it  ever  since  has  been 
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or  now  is,  either  the  owner  or  in  the  possession,  or  entitled  to  the 
possession,  of  that  certain  mining  ground  and  claim  situate  *  *  *, 
known  and  called  the  Bay  State  mine,  as  alleged  in  said  complaint." 
The  answer  further  denies* the  material  averments  of  the  bill,  and 
claims  title  and  possession  of  the  gronnd  in  dispute  in  defendant,  by 
virtue  of  a  lawful  location  thereof,  made  by  him  August  25,  1881. 

It  is  contended  by  plaintiff's  counsel  that  this  denial,  above  quoted, 
is  insufficient,  and  that  it  virtually  admits  plaintiff's  title  and  right 
of  possession  to  said  mining  claim  and  ground;  and  that  such  ad- 
mission renders  unnecessary  any  proof  on  the  part  of  plaintiff  of  its 
title  or  right  of  possession  thereto,  and  hence  no  evidence  was  offered 
thereon.  I  cannot  agree  with  counsel  in  this  position.  The  denial 
is  as  broad  as  the  averment  in  the  complaint,  and  this  is  all  that  can 
be  required  of  the  defendant.  The  alleged  fault  in  this  denial  is—- • 
First,  that  it  does  not  deny  that  the  Bay  State  mine  was  located  in 
1871;  and,  secondly,  that  it  does  not  deny  that  plaintiff  ever  owned 
or  was  ever  in  possession  of  such  mine  or  mining  claim.  As  to  the 
first  alleged  fault,  it  is  wholly  immaterial  whether  or  not  the  Bay 
State  mine  was  first  located  in  1871 ;  as  to  the  second,  defendant  was 
not  called  upon  to  deny  that  plaintiff  had  ever  owned  or  ever  was  in 
possession  of  the  same.  The  issue  joined  was  as  to  the  ownership 
and  right  of  possession  to  that  mining  claim  on  the  twenty-fifth  day 
of  August,  1881,  and  the  subsequent  and  present  ownership  thereof. 
On  this  issue  there  is  no  ambiguity  in  defendant's  answer ;  and  upon 
the  trial  plaintiff  was  put  upon  its  proof  of  title  and  right  of  pos- 
session thereof.  And,  on  the  other  hand,  defendant  was  equally  put 
upon  proof  of  his  title  to  the  Ida  May  lode  before  he  could  ask  a  de- 
cree in  his  favpr  adjudging  him  to  be  the  owner  thereof.  In  suits  of 
this  nature  the  better  title  must  prevail,  and  judgment  must  be  for 
the  party  establishing  that  better  title.  A  raining  claim,  until  pat- 
ent therefor  has  been  issued,  is  held  by  peculiar  title, — a  title  which 
is  never  complete  and  absolute,  and  which  can  only  be  maintained 
by  the  annual  expenditure  thereon  of  the  work  by  law  required. 
Plaintiff  may  have  owned  the  Bay  State  mine  in  1871,  but  this  would 
not  be  evidenoe  of  its  ownership  thereof  on  the  twenty-fifth  of  August, 
1881,  or  subsequent  thereto.  Forfeiture  or  abandonment  may  have 
arisen  during  that  interval.  On  this  point  no  presumptions  arise ; 
and,  on  the  other  hand,  none  arise  thaithe  title  has  been  maintained 
by  the  expenditure  of  the  requisite  work  upon  the  claim.  These 
things  are  to  be  shown,  on  the  one  hand  or  the  other,  by  satisfactory 
proof.    They  are  facts  to  be  established  by  the  testimony  submitted. 

A  claimant  of  mining  ground,  until  he  has  secured  patent  there- 
for, must  be  an  actor,  and  must  annually  perform  the  required  work 
thereon,  and,  in  establishing  title  thereto,  must  show  compliance  with 
the  law  in  this  respect.  Nothing  of  the  kind  is  shown  by  either  party 
in  this  suit,  and  it  seems  to  come  clearly  within  the  principle  an- 
nounced in  Jackson  v.  Roby,  109  U.  S,  440;  S.  C.  3  Sup.  Ct.  Rep.  801. 
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In  that  case,  it  appeared  that  neither  party  had  done  the  requisite 
work  upon  the  ground  in  controversy,  and  neither  party  was  adjudged 
to  have  title  thereto.  In  thie  case,  it  is  not  shown  that  either  party 
has  title  to  the  ground  in  dispute,  and  the  suit  must  be  dismissed  for 
want  of  proof. 

The  deposition  of  M.  D.  Howell  shows  that  in  1880  he  was  at  work 
on  the  Bay  State  mine,  either  for  or  with  the  permission  of  plaintiff. 
This  is  controverted  by  .the  joint  affidavit  of  defendant,  Thomas 
Saunders,  and  P.  F.  Kelly,  (the  latter  disinterested  witnesses,)  filed 
in  the  land-office,  and  submitted  with  the  deposition  of  the  register 
of  the  land-office,  taken  by  defendant.  Aside  from  the  deposition  of 
Howell,  no  evidence  is  submitted  to  the  court  as  to  the  title  or  right 
of  possession  of  either  party  to  any  portion  of  the  land  in  dispute, 
excepting  the  record  of  defendant's  application  for  a  patent  for  the 
Ida  May  lode,  and  accompanying  exhibits,  filed  in  the  land-office,  and 
plaintiff's  protest  thereto,  with  exhibits  annexed.  These  records  are 
purely  ex  parte  matters\  on  either  side,  prepared  for  the  land-office, 
and  in  nowise  competent  proof  of  the  issues  involved  in  this  suit. 

The  view  taken  of  the  case  renders  it  unnecessary  to  consider  sev- 
eral points  urged  by  defendant  against  the  maintenance  of  the  suit. 

The  bill  must  be  dismissed,  with  costs  to  defendant;  and  it  is  so 
ordered. 


Hughes  v.  Dundeb  Mortgaok  &  Trust  Investment  Co. 


L  iKPI/tlSD  UONTRACT. 

Whenever  one  person  does  work  or  service  for  another  with  his  consent,  and 
there  Is  no  agreement  as  to  compensation,  the  law  implios  a  contract  to  pay 
what  the  sume  is  reasonably  worth;  but  when  the  circumstances  of  the  case 
clearly  repel  the  idea  that  the  work  or  services  were  done  with  the  expectation 
of  payment  being  either  made  or  received,  no  such  contract  will  be  implied. 
2.  Case  in  Judgment. 

The  plaintiff  acted  as  attorney  for  the  defendant  and  amalgamated  corpora- 
tions engaged  in  loaning  money  in  Oregon  and  Washington,  under  written  in- 
structions as  to  his  duties  and  responsibilities.  It  was  his  duty  to  examine  titles 
to  real  property  offered  as  security  for  loans,  for  which  he  was  permitted  to 
charge  the  borrowers  specific  fees.  He  was  also  to  aid  and  advise  the  corpora- 
tions generally  in  all  matters  affecting  their  interests,  but  for  this  service  no 
compensation  was  expressly  provided.  The  fees  received  from  borrowers  were 
no  more  than  a  reasonable  compensation  for  the  services  rendered  them.  Under 
these  circumstances  the  plaintiff  acted  as  the  sole  and  general  counsel  and  ad- 
viser of  the  corporations  for  some  years,  without  making  any  charge  or  render- 
ing any  account  of  his  services,  or  receiving  any  intimation  from  the  corpora- 
tions that  they  did  not  expect  to  Day  him  for  them.  Upon  being  sued  to  recover 
the  reasonable  value  of  these  services,  the  corporations  claimed  that  it  was  "un- 
derstood" that  the  plaintiff  was  to  perform  these  services  gratuitously,  or  in 
consideration  of  the  fees  received  from  borrowers.  Held,  (1)  that  the  mere  un- 
derstanding of  either  party  to  the  contract  was  no  part  of  it,  and  did  not  bind 
the  other,  and  that  there  was  nothing  in  the  circumstances  of  the  case,  or  the 
conduct  of  the  parties,  sufficient  to  prevent  or  repel  the  legal  implication  of  a 
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promise  by  the  corporations  to  pay  the  plaintiff  what  his  services  were  reason- 
ably worth ;  and  (2)  that  the  plaintiff,  not  having  kept  any  account  of  his  serv- 
ices, and  being  unable  to  prove  any  specific  items,  ought  not  to  recover  more 
than  a  reasonable  annual  retainer  therefor. 

Action  to  Recover  Money  for  Legal  Services. 

George  H.  Williams  and  Charles  B.  Bellinger,  for  plaintiff. 

William  H.  Effinger,  for  defendants. 

Dbady,  J.  This  cause  comes  before  the  court  on  exceptions  by 
both  parties  to  the  report  of  the  referee.  It  was  commenced  on  Feb- 
ruary 12, 1883,  to  recover  the  sum  of  $21,255  for  professional  serv- 
ices as  an  attorney  and  counselor  at  law.  It  was  tried  by  the  ref- 
eree cpon  an  amended  complaint,  in  which  the  sum  demanded  was 
reduced  to  $19,155,  and  an  amended  answer  and  the  replication 
thereto.  From  these,  it  appears  that  prior  to  the  commencement  of 
this  action  the  Oregon  &  Washington  Trust  Investment  Company, 
the  Oregon  &  Washington  Mortgage  Savings  Bank,  and  the  Dundee 
Mortgage  &  Trust  Investment  Company  were  each  foreign  corpora- 
tions, formed  under  the  laws  of  Great  Britain,  and  engaged,  among 
other  things,  in  the  business  of  loaning  money  in  Oregon  and  Wash- 
ington upon  note  and  mortgage,  with  a  principal  office  at  Dundee, 
Scotland,  and  a  common  local  office,  board,  and  manager  at  Port- 
land, Oregon ;  that  the  plaintiff  was  the  attorney  for  these  corpora- 
tions in  this  country  for  the  periods  following:  for  the  first  one, 
from  January  1,  1876,  to  January  1,  1880,  when  it  was  amalga- 
mated with  the  latter;  for  the  second  one,  from  July  1,  1876,  to  July 
17,  1881,  when  it  was  amalgamated  with  the  latter;  and  for  the 
latter,  from  January  1,  1880,  to  July  17,  1881;  that  by  the  terms  of 
his  employment  the  plaintiff  was  required  to  examine  and  pass  on 
the  title  to  any  real  property  offered  as  security  for  a  loan,  and  cer- 
tify the  result  to  the  local  manager,  and  to  prepare  and  have  prop- 
erly executed  and  recorded  all  notes  and  mortgages  taken  by  the  cor- 
porations, for  which  service  he  was  to  receive  a  certain  percentage 
on  each  loan,  to  be  paid  by  the  borrower;  and  generally  to  aid  and 
advise  in  any  matter  of  interest  to  the  corporations.  It  is  on  ac- 
count of  services  rendered  under  this  latter  provision  that  this  action 
is  brought,  less  the  sum  of  $756.80  for  fees  earned  in  foreclosing  two 
of  said  mortages  for  the  defendant. 

By  the  amalgamation  of  the  two  elder  corporations  with  the  de- 
fendant, it  is  admitted  that  it  succeeded  to  their  rights  and  assets, 
and  became  liable  for  any  valid  claim  or  indebtedness  against  either 
of  them. 

It  is  not  alleged  in  the  complaint  that  there  was  any  express  agree- 
ment to  pay  a  fixed  or  any  price  for  these  general  services,  but  only 
that  they  were  rendered  at  the  request  of  the  corporations,  and  that 
their  reasonable  value  is  the  sum  sued  for.  In  reply  to  a  demand 
for  a  bill  of  particulars,  the  plaintiff  filed  a  statement  to  the  effect 
that  he  oonld  not  furnish  an  itemized  account;  that  he  was  the  gen- 
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eral  attorney  and  counselor  of  these  corporations  during  the  period 
charged  for,  and  the  sole  legal  adviser  of  their  local  manager;  that 
he  was  consulted  almost  daily  by  said  manager  on  the  business  and 
affairs  of  the  corporation,  but  made  no  current  charge  therefor,  ex- 
pecting to  be  paid  a  gross  sum  per  annum,  to  be  thereafter  agreed 
on  by  the  parties. 

It  is  alleged  in  the  answer  that  it  was  "understood  and  agreed" 
between  the  parties  that  the  plaintiff  was  not  to  receive  any  compen- 
sation for  his  services  from  any  of  these  corporations,  but  "was  to 
render,  without  charge,  such  general  advice  as  might  be  desired  by 
either  of  said  corporations,"  in  consideration  of  the  fees  he  received 
from  borrowers. .  The  answer  admits  the  plaintiff's  services  in  fore- 
closing the  mortgages  as  alleged,  and  also  the  value  of  them,  but  avers 
that  by  special  agreement  they  were  to  be  paid  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  premises,  after  the  payment  of  the  debt 
due  the  corporation,  and  that  the  defendant  was.  obliged  to  bid  in  the 
property  sold  in  said  foreclosure  suits  for  the  amount  of  the  decree, 
and  is  not  able  to  sell  the  same;  and  therefore  said  fees  are  not  yet  x 
due  from  the  defendant. 

The  replication  denies  that  it  was  "understood  or  agreed"  that  the 
plaintiff  should  furnish  the  general  service  he  did  for  nothing,  or  on 
account  of  the  fees  received  from  borrowers ;  and  admits  the  agi  .  - 
ment  stated  in  the  answer  as  to  the  payment  of  the  plaintiff's  fees  In 
foreclosure  cases,  but  alleges  that  such  agreement  was  made  up.n 
the  express  condition  that  the  plaintiff  was  to  have  the  foreclosure  of 
all  the  defendant's  mortgages,  which  conditions  the  defendant  has 
failed  to  keep;  and  denies  that  the  defendant  has  not  been  able  to 
sell  said  mortgaged  premises.  On  July  17, 1881,  a  change  was  made 
in  the  mode  of  compensating  the  plaintiff,  by  whioh  the  defendant 
agreed  to  pay  him  for  the  examination  of  titles  at  the  rate  of  If  per 
centum  on  the  amount  of  all  loans,  including  loans  renewed,  and  to 
allow  him  to  charge  borrowers  with  expense  of  travel  incurred  in  such 
examination,  whereby  his  reoeipts  were  materially  increased,  and  in 
consideration  of  which  he  expressly  undertook  to  give  the  defendant 
verbal  advice  about  its  affairs,  without  further  charge.  But  the  de- 
fendant soon  became  dissatisfied  with  this  method  of  compensation, 
and  the  result  was  that,  as  the  plaintiff  would  not  perform  the  service 
on  terms  less  favorable  to  himself,  the  relation  terminated  about  the 
end  of  the  year. 

The  facts  about  the  foreclosure  fees  appear  to  be  as  stated  in  the 
replication,  except  that  the  defendant  has  not  been  able  to  sell  the 
property,  and  the  referee  so  found,  and  that  the  defendant  is  there- 
fore now  liable  to  the  plaintiff  for  the  amount  of  them. 

Concerning  the  claim  for  compensation  for  general  services,  the 
only  question  arising  on  the  pleadings  is  their  value,  and  whether 
there  was  any  agreement  tnat  they  should  be  rendered  gratuitously, 
or  in  consideration  of  the  fees  received  from  borrowers.    Prior  to  De- 
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cember,  1875,  when  the  plaintiff  was  appointed  attorney  for  the  Ore- 
gon &  Washington  Trust  Investment  Company,  he  was  in  partnership 
for  a  short  time  with  Mr.  A.  C.  Gibbs,  the  then  attorney  of  said  cor- 
poration, and  was  familiar  with  the  fact  that  his  fees  for  abstracts, 
searches,  investigation  of  titles,  preparing  and  recording  mortgages, 
not  exceediDg  a  certain  percentage  on  each  loan,  were  to  be  paid  by 
the  borrowers,  and  that  there  was  no  express  provision  for  his  com- 
pensation by  the  corporation  for  any  service  he  might  render  it  di- 
rectly. When  the  plaintiff  became  the  attorney  of  said  corporation 
he  was  furnished  with  the  following  schedule  concerning  his  duties 
and  responsibilities : 

"(A)  To  prepare  all  mortgages,  deeds,  notes,  coupons,  and  other  docu- 
ments in  connection  with  the  company's  loans,  and  to  be  responsible  for  their 
due  execution,  publication,  registration,  and  validity;  (B)  to  be  responsible 
that  all  mortgages  taken  are  a  clear  and  indisputable  first  lien  upon  the  sub- 
jects mortgaged,  and  to  grant  certificates  to  that  effect;  (C)  to  take  charge  of 
and  to  conduct  such  proceedings  as  may  from  time  to  time  be  instituted  by 
the  company,  or  in  which  the  company  may  be  interested,  subject  to' such  in- 
structions as  may  be  issued  thereanent;  (D)  to  advise  the  local  board  and  di- 
rectors of  any  point  of  legal  or  other  interest  to  the  company  which  may  be 
developed  or  come  under  his  or  their  notice  from  time  to  time  by  legislative 
or  judicial  action,  or  otherwise;  (E)  and  generally  to  give  his  best  attention 
to  all  the  matters  connected  with  the  legal  department  of  the  company's  busi- 
ness, and  to  give  such  information  and  advice  as  may  from  time  to  time  be 
requested  or  occur  to  him." 

.  — And  was  advised  that  his  compensation  for  services  in  connection 
with  taking  security  for  loans  should  be  paid  by  the  borrowers,  as  in 
the  case  of  his  predecessor. 

On  March  3,  1875,  a  scale  of  fees  to  be  paid  the  attorney  by  bor- 
rowers was  fixed  in  the  Dundee  office,  in  which  the  percentage  allowed 
the  attorney  on  eight  classes  of  loans,  ranging  from  $500  to  $4,000, 
was  from  2  J  to  1£  per  centum  on  the  amount  loaned,  but  all  loans 
over  the  latter  sum  paid  a  uniform  rate  of  1  per  centum.  This  was 
the  rule  when  the  plaintiff  was  employed,  but  the  local  manager 
claimed  and  had  been  privately  permitted  to  take,  from  this  allow- 
ance, one-half  of  1  per  centum  to  aid  in  compensating  him  for  his 
services  to  the  corporation.  To  this  division  of  his  fees  the  plaintiff 
soon  demurred,  on  the  ground  that  what  was  left  for  him  was  not  an 
adequate  compensation  for  the  labor,  expense,  and  responsibility  in- 
volved in  the  service  to  borrowers,  and  after  some  correspondence 
with  the  Dundee  office  it  was  arranged  that  the  plaintiff  should 
receive  the  whole  amount  of  the  fees  paid  by  borrowers  for  services 
in  and  about  the  applications  for  loans.  The  official  resolution  on 
the  subject  was  passed  on  November  23,  1876,  and  is  in  these  words: 

"Attorney.  That  Mr.  Hughes,  the  company's  attorney,  be  remunerated  by. 
fees  charged  to  borrowers  in  terms  of  scale  of  March,  1875,  and  now  current. 
The  directors  trust  that  these  rates  of  remuneration  which,  along  with  the 
relative  appointment,  are  to  continue  during  their  pleasure,  will  be  satisfac- 
tory to  all  concerned, " 
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The  referee  found  (1)  that  there  was  no  express  contract  between 
the  plaintiff  and  these  corporations  concerning  compensation  for  his 
direct  and  general  service  to  them,  but  that,  during  the  time  of  his 
employment  by  them,  the  directors  and  local  manager  "understood 
and  supposed"  that  the  plaintiff  was  rendering  said  services  "in  con- 
sideration of  the  fees"  paid  him  by  borrowers,  arid  the  fees  that  might 
be  received  in  foreclosure  cases;  and  "that  such  was  their  contract 
with  the  plaintiff,  and  their  dealings  and  communications  with  the 
plaintiff  were  sufficient  to  notify  him  that  they  so  understood  it  from 
the  inception  of  the  employment;"  (2)  that  prior  to  the  termination 
of  the  employment  the  plaintiff  made  no  charge  or  claim  for  such 
services;  (3)  "that  the  compensation  received  by  the  plaintiff  in  fees 
from  borrowers  was  no  more  than  a  reasonable  compensation  for  the 
services  rendered  in  direct  connection"  with  the  application  for  loans; 
and  (4)  that  the  reasonable  value  of  the  general  services  rendered  by 
the  plaintiff  to  the  defendant  and  amalgamated  corporations,  as  pro- 
vided in  paragraphs  4  and  5  of  the  rules  aforesaid,  is  the  amount 
stated  in  the  complaint. 

The  defense,  that  it  was  "agreed"  between  the  parties  that  the 
plaintiff  should  perform  the  general  service  in  consideration  of  the 
fees  received  from  the  borrowers  for  the  particular  service,  is  not  sus- 
tained. The  burden  of  proof  in  this  respect  is  on  the  defendant,  and 
it  has  utterly  failed  to  prove  any  such  agreement. 

But  it  is  also  alleged  in  the  answer  that  it  was  "understood,"  and  the 
referee  has  found  that  the  defendant  and  the  amalgamated  companies 
"understood,"  during  the  time  these  general  services  were  being  ren- 
dered, that  they  were  performed  gratuitously,  or  in  consideration  of  the 
fees  paid  by  borrowers.  But  the  understanding  a  party  may  happen 
to  have  about  any  matter  does  not  constitute  a  contract  between  him 
and  another  to  that  effect.  To  amount  to  a  contract — aggregatio  men- 
Hum — the  understanding  must  be  "mutual. "  But  even  a  "mutual  un- 
derstanding" is  not,  strictly  speaking,  a  contract,  but  rather  indicates 
a  common  knowledge  or  apprehension  of  a  contract  or  transaction. 
However,  the  term  is  sometimes  used  in  this  sense,  in  a  loose  way, 
to  signify  a  contract.  In  Livingston  v.  Ackeston,  5  Cow.  531,  cited  by 
counsel  for  the  defendant,  Sutherland,  J.,  speaking  for  the  court,  says : 

"No  doubt  the  services  of  the  plaintiif,  having  been  performed  for  the 
benefit  of  the  defendant,  with  his  knowledge  and  approbation,  the  law  will 
imply  a  promise  to  pay  for  them,  unless  it  appears  that  they  [the  plaintiff 
and  defendant]  understood  that  no  compensation  was  to  be  made." 

Nor  is  it  material  if  the  plaintiff,  as  found  by  the  referee,  had  rea- 
sop  to  believe  that  the  defendant  understood  that  by  the  contract  the 
plaintiff  was  to  perform  these  general  services  without  charge,  so  long, 
at  least,  as  he  did  not,  by  sufficient  word  or  deed,  cause  or  authorize 
such  understanding  or  conclusion.  The  finding  is  therefore  imma- 
terial, and  judgment  might  be  given,  notwithstanding  it,  for  the  value 
of  the  services  as  found  by  the  referee. 
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Upon  the  findings,  then,  taken  according  to  their  legal  effect,  these 
general  services  were  furnished  these  corporations  at  their  request 
and  for  their  benefit  without  any  express  agreement  as  to  the  mode 
or  measure  of  compensation  therefor,  and  such,  in  my  judgment,  is 
the  decided  weight  of  the  evidence.  In  such  a  case,  the  law,  in  the 
interest  of  justice  and  right,  implies  or  supplies  such  a  promise  or 
agreement  concerning  the  compensation  as  fair  and  honest  men  ought 
to  have  made.  3  Bl.  443;  1  Pars.  Cont.  4;  Ogden  v.  Saunders,  12 
Wheat.  341. 

Whenever  one  person  does  any  work  or  service  for  another  with 
his  consent,  and  there  is  no  agreement  as  to  compensation,  the  law 
implies  a  contract,  contemporaneous  with  the  doing  of  the  work  or 
service,  to  pay  what  the  same  is  reasonably  worth ;  and  the  burden 
of  proof  is  upon  the  party  who,  admitting  the  promise,  denies  the 
conclusion,  or  undertakes  to  avoid  or  prevent  this  implication  by 
showing  that  the  work  or  service  was  peformed  gratuitously,  or  in- 
cluded in  the  compensation  made  for  some  other-  service  or  thing ; 
as,  for  instance,  that  the  party  for  whom  the  work  or  service  is  done 
declared  at  the  time  he  would  not  pay  for  it.  For  the  law  will  not 
imply  a  promise  by  a  party,  against  his  express  declaration  to  the 
contrary,  unless,  as  may  happen,  he  is  under  a  legal  obligation  to 
that  effect,  paramount  to  his  own  will.  And  such,  and  no  more,  is 
the  doctrine  of  Whiting  v.  Sullivan,  7  Mass.  107,  cited  by  counsel 
for  defendant,  in  which  it  was  held  that  the  law  would  not  imply  a 
promise  by  the  defendant  to  pay  for  the  keeping  of  a  horse,  in  the 
face  of  his  express  declaration  to  the  plaintiff,  at  the  time  the  horse 
was  delivered  to  him,  that  he  would  not.  The  case  of  Central  Bridge 
Corp.  v.  Abbott,  4  Cush.  473,  is  a  good  illustration  of  the  exception  to 
this  rule,  where  the  legal  obligation  of  the  party  is  paramount  to  his 
will.  The  defendant  crossed  the  plaintiff's  bridge,  claiming  that  he 
was  exempt  from  the  payment  of  toll,  and  declaring  that  he  would 
not  pay  any.  But  the  court,  having  found  that  he  was  not  exempt, 
held  the  law  implied  a  promise  on  his  part  to  pay  the  legal  tolls,  not- 
withstanding his  declared  intention  to  the  contrary.  The  case  of  St. 
Jude's  Church  v.  Van  Denberg,  31  Mich.  287,  also  cited  by  counsel 
for  defendant,  stands  upon  another  well-known  exception  to  the  rule. 
There  a  vestryman  of  the  plaintiff  in  error,  and  an  active  member 
of.the  society,  voluntarily  acted  as  sexton  for  a  time,  and  the  court 
held  that  the  law  did  not  imply  a  contract  to  pay,  because  the  cir- 
cumstances clearly  repelled  the  idea  that  the  services  were  rendered 
or  received  with  the  expectation  that  payment  therefor  was  to  be 
made  or  claimed. 

The  contract  which  the  law  implies  in  any  case  "is  co-ordinate  mid 
commensurate  with  duty,"  and  never  goes  beyond  the  obligation  sup- 
posed to  be  understood  and  acknowledged  by  all.  1  Pars.  Cont.  4. 
Ordinarily,  the  law  does  not  imply  a  coutract  to  pay  for  services  ren- 
dered by  one  member  of  a  family  to  another,  even  by  an  adult  child 
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to  the  parent  with  whom  he  lives,  or  by  the  officers  of  charitable  or 
religions  societies  to  the  society,  beca'use  it  is  not  commonly  under- 
stood or  acknowledged  that  such  services,  in  the  absence  of  express 
contract  to  that  effect,  are  either  rendered  or  received  with  the  expec- 
tation of  payment  therefor  being  either  made  or  claimed.  An  implied 
contract  grows  out  of  the  acts  of  the  parties,  and  never  includes  any 
stipulation  or  provision  but  snoh  as  ought,  under  the  circumstances, 
to  have  been  made.    Ogden  v.  Saunderg,  supra. 

In  this  case  the  oontract  between  the  parties  is  contained  in  the 
document  defining  the  plaintiff's  duties,  and  delivered  to  him  on  his 
appointment.  This  instrument  was  prepared  by  the  corporation,  and 
whatever  of  omission  or  uncertainty  there  is  about  it  must  be  taken 
most  strongly  against  the  defendant.  If  it  was  intended  or  expected 
that  the  general  service  to  the  corporation  should  be  compensated  for 
by  the  fees  received  from  borrowers,  it  was  a  simple  and  natural 
thing  to  have  said  so,  unless  it  was  apprehended  that  such  an  arrange- 
ment would  make  the  loans  usurious  and  void.  And  if  it  was  thought 
lawful  and  desirable  to  exact  from  the  plaintiff  the  gratuitous  per- 
formance of  these  services  as  a  condition  or  in  consideration  of  giving 
him  the  opportunity  to  earn  the  fees  from  borrowers,  why  was  it  not 
mentioned?  The  instrument  is  evidently  prepared  with  skill  and 
care,  and  while  it  expressly  and  minutely  provides  for  the  attorney's 
"fees  against  borrowers,"  it  is  silent  as  to  the  compensation  for  the 
wide  field  of  general  service  required  to  be  performed  by  him  for  the 
corporation. 

But  significance  is  sought  to  be  given  to  the  word  "remunerated," 
in  the  resolution  of  November  23,  1876,  in  this  connection,  and  it  is 
seriously  contended  that  this  resolution  proves  that  the  contract  was 
that  the  "fees  charged  to  borrowers"  were  to  remunerate  the  plaintiff 
for  bis  services  to  the  corporation,  as  well  as  the  borrowers.  Ab- 
stracted from  its  surroundings,  and  read  without  reference  to  the  cir- 
cumstances that  led  to  its  adoption,  it  may  be  admitted  that  this  reso- 
lution is  susceptible  of  this  construction ;  but  when  it  is  considered 
that  it  would  make  the  loans  of  the  corporation  liable  to  be  pro- 
nounced usurious,  it  ought  not  to  be  adopted  unless  for  peremptory 
reasons.  But  when  it  is  also  remembered  that  this  resolution  is  sim- 
ply the  result  of  a  negotiation  or  correspondence  between  the  plaintiff 
and  the  corporation,  in  which  the  former  reasonably  and  justly  claimed 
that  he  ought  not  to  be  required  to  divide  his  fees  from  borrowers 
with  the  local  manager  of  the  latter,  but  that  he  ought  to  be  allowed 
to  retain  the  whole  of  them,  according  to  the  terms  of  his  appoint- 
ment, and  for  the  further  reason  that  they  were  not  a  lucrative  com- 
pensation for  the  services  at  best,  there  is  no  ground  whatever  for 
such  construction. 

Let  us  next  consider  what,  if  anything,  there  is  in  the  circumstances 
of  the  case  and  the  conduct  of  the  parties  to  the  contract  to  repel  the 
conclusion,  and  prevent  the  implication  that  the  general  service  was 
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performed  and  received  with-  the  expectation  that  it  would  be  paid  for 
■according  to  its  value,  in  addition  to  the  fees  received  from  borrowers. 
If  the  fees  received  from  borrowers  were  very  lucrative,  and  much  be- 
yond the  real  value  of  the  services  rendered  to  them,,  this  would  be  a 
fact,  more  or  less  material,  according  to  the  circumstances,  tending 
to  show  that  they  were  really  intended  and  understood  by  the  parties 
as  a  compensation  for  general  services  as  well.  And  however  im- 
moral or  unjust  such  a  transaction  might  be  considered,  as  against 
the  borrowers,  probably  the  plaintiff  ought  not  to  be  heard  to  impugn 
it.  If  these  general  services  were  also  of  a  trivial  or  mere  routine 
character,  and  comparatively  of  infrequent  occurrence,  this  would  en- 
hance the  probability  that  they  were  covered  by  the  fees  allowed  to 
be  taken  from  the  borrowers.  But  the  exact  contrary  is  the  fact,  so 
far,  at  least,  as  the  fees  to  borrowers  are  concerned.  During  the  first 
year  the  Oregon  &  Washington  Trust  Investment  Company,  accord- 
ing to  the  testimony  of  the  looal  manager,  loaned  about  $300,000, 
and  one  year  its  loans  reached  about  $500,000.  The  defendant's 
loans  did  not  exoeed  $100,000,  but  it  was  also  doing  a  savings  bank 
business,  and  purchased  state  and  county  warrants.  First  and  last 
these  corporations  have  loaned  in  Oregon  and  Washington  about  four 
millions,  and  had  out  therein,  at  one  time,  as  much  as  $1,700,000. 
D'jring  this  period  they  declared  annual  dividends  of  from  6  to  10 
'  per  centum  on  their  capital  stock,  and  made  from  10  to  21  per  centum 
of  profits  thereon.  The  plaintiff's  compensation  for  preparing  or  pro- 
curing abstracts,  examining  titles,  making  notes  and  mortgages,  and 
procuring  them  to  be  recorded,  in  connection  with  these  loans,  vary- 
ing in  amount  from  $500  upwards,  was  less  than  an  average  ef  1  £  per 
centum  on  the  amount  loaned.  And,  in  addition  to  the  ordinary  re- 
sponsibility of  an  attorney,  he  absolutely  guarantied  that  in  each  case 
the  title  was  good  and  the  corporation  got  a  first  lien.  During  this 
Deriod  of  nearly  six  years  his  gross  income  from  this  source  did  not 
reach  $30,000,  and  the  expenses  of  the  business  were  quite  half  of 
that.  The  plaintiff  has  exhibited  a  detailed  statement  of  the  loans 
made  and  the  fees  received  by  him  during  the  last  year  of  his  em- 
ployment, which  he  says  was  the  best  cne.  The  amount  loaned  is 
$607,200,  divided  among  326  loans,  and  his  percentage  is  $6,925.55, 
or  1.14  per  centum  of  that  amount.  There  is  nothing  in  these  facts 
calculated  in  the  least  degree  to  repel  the  implication  that  the  cor- 
poration promises  to  pay  the  plaintiff  specifically  for  his  general  serv- 
ices to  them  whatever  they  were  worth.  The  compensation  received 
from  the  borrowers,  so  far  from  being  lucrative,  was  very  moderate. 
I  am  quite  certain  that  the  ordinary  charge  for  this  service  by  a  rep- 
utable attorney,  without  even  the  special  guaranty,  would  have  been 
not  less  than  2  per  centum. 

But  it  muBt  be  admitted  that  the  conduct  of  the  parties  concerning 
the  compensation  of  these  general  services  is  not  distinguished  for 
openness  or  candor.    For  nearly  six  years  the  corporations  demanded 
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and  received  these  services,  and  the  plaintiff  furnished  them,  without 
a  word  or  intimation  on  either  side  that  they  were  or  were  not  to  be 
paid  for.  And  the  plaintiff  now  frankly  admits  that  while  he  always 
intended  to  olaim  a  specific  compensation  for  these  services,  he  did 
not  do  so  while  the  employment  lasted,  for  fear  he  would  have  trouble 
with  the  corporations,  about  the  amount  of  it,  at  least,  and  probably 
lose  their  business;  and  that  in  the  absence  of  express  provision 
in  the  contract  concerning  such  compensation,  he  had  a  right  to  rely 
upon  the  promise  to  pay  which  the  law  would  imply,  and  to  olaim 
the  benefit  of  it  whenever  it  best  suited  his  interest  or  convenience, 
and  within  such  time  as  the  law  would  permit.  But  his  conduct  in 
this  particular  is  more  than  balanced  by  that  of  the  corporations. 
From  time  to  time  they  requested  and  received  these  services  from 
the  plaintiff,  well  knowing  that  they  had  made  no  express  provision 
concerning  his  compensation  therefor,  and  never  intimated  to  him 
that  tbey  did  not  intend  to  pay  for  them,  or  that  tbey  should  olaim 
that  he  ought  to  furnish  them  gratuitously,  in  consideration  of  the  fees 
he  was  allowed  to  take  from  borrowers.  There  is  nothing,  then,  in 
the  circumstances  of  the  case,  or  the  conduct  of  the  parties  while  act- 
ing under  the  contract,  that  will  repel  or  prevent  the  convenient  and 
just  implication  by  the  law  of  a  promise  by  the  corporations  to  pay 
the  reasonable  value  of  these  services.  They  were  furnished  at  their 
request,  and  received  without  any  indication  that  they  did  not  intend 
to  pay  for  them.  The  fees  received  from  the  borrowers  were  but  a 
moderate  compensation  for  the  services  rendered  them,  and  it  is  not 
reasonable  to  suppose  that  they  were  taken  and  received  by  the  plain- 
tiff in  satisfaction  of  the  services  rendered  the  corporations  also. 

The  referee  has  found  that  these  services  are  reasonably  worth  the 
sum  stated  in  the  complaint.  But  I  cannot  agree  with  this  conclu- 
sion for  several  reasons.  The  plaintiff  kept  no  account  of  these  serv- 
ices, and  is  therefore  unable  to  give  a  detailed  statement  of  them. 
The  burden  of  proof  is  on  him  to  show  in  what  the  services  consisted, 
and  their  value.  They  may  have  been  worth  $2,500  a  year,  but  the 
court  cannot  assume  that  they  were  without  the  direct  proof  of  one 
specifio  item.  The  failure  to  keep  an  account  of  these  services  is  the 
fault  of  the  plaintiff,  and  he  must  suffer  for  it,  if  any  one.  From  the 
evidence  it  may  be  inferred  that  the  plaintiff  was  freely  plied  with 
verbal  and  perhaps  trivial  questions  by  the  local  manager ;  but  he 
does  not  appear  to  have  draughted  any  agreements  or  furnished  any 
written  opinion.  It  also  appears  that  at  some  time  he  was  consulted 
about  some  scheme  to  escape  local  taxation ;  that  he  went  before  the 
county  court  to  get  the  defendant's  assessment  changed  or  reduced ; 
and  that  he  attended  the  biennial  sessions  of  the  legislature  when  the 
corporations  were  threatened  with  hostile  legislation.  But  no  spe- 
cific service  of  even  this  kind  is  mentioned  or  shown.  Under  the 
circumstances,  the  only  measure  of  compensation  which  I  think  can 
be  safely  adopted,  is  to  allow  the  plaintiff  an  annual  sum  as  a  re- 
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tainer.  And,  in  bo  doing,  I  must  consider  these  three  corporations 
as  constituting  one  continuous  client  from  January  1,  1870,  to  July 
17,  1881,  which,  for  convenience,  may  be  considered  five  years  and 
seven  and  a  half  months.  And  in  faot  this  is  the  way  the  plaintiff 
treated  them,  and  he  so  testified.  This  retainer,  in  my  judgment, 
should  not  exceed  $1,200  a  year,  or  $6,750  for  the  whole  period. 
Add  to  this  the  two  foreclosure  fees  of  $756.80,  and  we  have  the  sum 
of  $7,506.80,  which  the  plaintiff  is  entitled  to  recover,  with  legal  in- 
terest— $900.81 — from  the  commencement  of  the  action,  or  the  pe- 
riod of  one  year  and  six  months,  making  in  all  the  sum  of  $8,407.61. 

The  findings  of  the  referee  are  set  aside,  and  findings  by  the  court 
in  accordance  with  this  opinion  will  be  filed  in  their  stead. 


1.  Pleading — Fraud. 

A  mere  allegation  of  fraud  in  general  terms,  without  stating  the  facts  upon 
which  the  charge  rests,  is  insufficient. 

2.  Bond  to  Perform  Decree — Breach — Neglect  to  Bead  before  Signing. 

A  person  capable  of  reading  and  understanding  an  instrument  which  he 
signs,  is  bound  in  law  to  know  the  contents  thereof,  unless  prevented  by  some 
fraudulent  device,  such  as  the  substitution  of  one  instrument  for  another. 
8.  Same — Plea  to  Jurisdiction. 

in  an  action  for  breach  of  a  bond  given  in  a  suit  in  equity  brought  by  a 
stockholder  in  behalf  of  himself  and  other  stockholders,  the  obligors  cunnot 
defeat  the  action  by  pleading  that  the  court  bad  no  jurisdiction  of  the  suit  in 
equity  because  the  bill  failed  to  allege  that  the  corporation  haj  been  requested 
and  had  refused  to  bring  the  suit,  the  record  made  part  of  the  plea  showing 
that  the  defendant  was  personally  served  and  appeared  in  such  suit. 
4.  Bond — Dukess — Surety. 

Duress  at  common  law,  when  no  statute  is  violated,  is  a  personal  defense 
that  can  only  be  set  up  by  the  person  subjected  to  the  duress,  and  duress  to  the 
principal  upon  a  bond  will  not  avoid  the  obligation  of  the  surety ;  at  least,  unless  m 
the  surety,  at  the  time  of  executing  the  obligation,  is  ignorant  of  the  circum-  " 
stances  which  made  it  voidable  by  the  principal. 
6.  Bame—  Release  before  Breach. 

A  release  by  the  receiver  of  a  corporation,  appointed  in  Pennsylvania,  is  not 
a  good  ground  for  defense  in  an  action  brought  for  a  breach,  which  consisted 
in  the  n on -performance  of  a  decree  afterwards  passed  by  the  supreme  court  of 
Rhode  Island. 

Action  of  Debt  on  Bond. 

Edwin  Metcalf,  for  plaintiffs. 

Saml.  R.  Honey  and  Arnold  Greene,  for  defendant. 

Before  Gray  and  Colt,  J  J. 

Gray,  Justice.    This  is  an  aotion  of  debt,  commenced  in  the  su- 


preme court  of  the  state  of  Rhode  Island,  on  March  8, 1883,  by  four  cit- 
izens of  Rhode  Island  against  a  citizen  of  New  York,  on  a  bond  dated 
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August  24,  1868,  and  executed  by  Thomas  0.  Durant  as  principal, 
and  the  defendant  and  8.  Dexter  Bradford  as  sureties,  binding  them 
jointly  and  severally  to  .  the  plaintiffs  in  the  sum  of  $53,735,  the 
condition  of  which  is  that  Durant  "shall  on  his  part  abide  and  per- 
form the  orders  and  decrees  of  the  supreme  court  of  the  state  of  Bhode 
Island  in  the.  suit  in  equity  of  Isaac  P.  Hazard  and.  others  against 
Thomas  C.  Durant  and  others,  now  pending  in  said  court  within  and 
for  the  county  of  Newport." 

.  The  breach  assigned  in  the  declaration  is  that  Durant  has  not  per- 
formed a  decree  by  which  that  court,  on  December  2,  1882,  ordered 
him  to  pay  into  its  registry  the  sum  of  $16,071,659.97. 

After  oyer  prayed  and  granted,  the  defendant  filed  10  pleas  in  bar, 
and  the  case  was  removed  on  his  petition  into  this  court,  where  the 
plaintiffs  have  filed  special  demurrers  to  five  of  the  pleas,  which  have 
now  been  argued  and  will  be  considered  in  their  order. 

The  second  plea  alleges  that  the  supposed  writing  obligatory  "was 
obtained  from  the  said  defendant  by  the  said  plaintiffs,  and  others  in 
collusion  with  them,  by  fraud,  covin,  and  misrepresentation*  and  that 
the  said  writing  was  executed  in  confidence  of  such  misrepresenta- 
tions.'' The  demurrer  to  this  plea  assigns  for  cause  that  the  defend- 
ant therein  "nowhere  sets  forth  any  instance  of  or  facts  constituting 
fraud  or  covin,  nor  does  he  set  forth  the  misrepresentations  by  which 
said  writing  obligatory  is  alleged  to  have  been  obtained."  This  plea 
is  drawn  in  accordance  with  the  rules  and  forms  given  in  1  Chit. 
PL  (7th  Eng.  and  16th  Amer.  Ed.)  564,  608,  and  2  Chit.  PL  893. 
But  the  only  authorities  which  Mr.  Chitty  cites  are  the  early  prece- 
dents of  Wimbish  v.  TaUbois,  1  Plow.  38a,  54a,  and  Tresham's  Case,  9 
9  Bep.  1075,  110a,  in  which  it  is  said  "covin  is  so  secret,  whereof 
by  intendment  another  man  cannot  have  knowledge ; "  and  the  obiter 
dictum  of  Lord  Ellenborough  in  Hill  v.  Montagu,  2  Maule  &  8.  377, 
378,  that  "fraud  and  covin  usually  consist  of  a  multiplicity  of  cir- 
cumstances, and  therefore  it  might  be  inconvenient  to  require  them 
to  be  particularly  set  forth."  Both  these  reasons  find  a  conclusive 
answer  in  the  clear  and  emphatic  statement  of  Mr.  Justice  Bulleb, 
that  by  every  rule  of  pleading  "wherever  one  person  charges  another 
with  fraud,  he  must  know  the  particular  instances  on  which  his 
charge  is  founded,  and  therefore  ought  to  disclose  them.  The  rule 
in  pleading  is  this :  that  wherever  a  subject  comprehends  multiplic- 
ity of  matters,  to  avoid  perplexity,  generality  of  pleading  is  allowed, 
as  a  bond  to  return  all  writs,  etc.  But  if  there  be  anything  specific 
in  the  subject,  though  consisting  of  a  number  of  acts,  they  must  be 
all  enumerated."  J' Anson  v.  Stuart,  1  Term  R.  748,  763.  And  by 
the  weight  of  modern  authority,  English  and  American,  it  is  well  set- 
tled that  at  law,  as  in  equity,  a  mere  allegation  of  fraud  in  general 
terms,  without  stating  the  facts  on  which  the  charge  rests,  is  in- 
sufficient. Lord  Chancellor  Selbourne,  Lord  Hathbblby,  and  Lord 
Blackbubn,  in  Wallingford  v.  Mutual  Soc.  5  App.  Cas.  685,  697,  701, 
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709 ;  Service  v.  Heermance,  2  Johns.  96 ;  Brereton  v:  Hull,  1  Denio, 
75 ;  Weld  v.  Locke,  18  N.  H.  141 ;  Bell  v.  Lamprey,  52  N.  H.  41 ;  Phil- 
lips v.  Potter,  7  R.  I.  289,  300;  Sterling  v.  Mercantile  Ins.  Co.  82 
Pa.  St.  75;  v.  Williams,  3  Ala.  316;  Hynson  v.  Dunn,  5  Ark. 

395;  Hale  v.  fFea«  Finjinia  C7o.  11  W.  Va.  229;  Capuro  v.  Builders' 
Ins.  Co.  89  Cal.  123;  Cole  v.  Joiiet  Opera  House,  79  III.  96. 

The  third  plea  (relying  upon  the  distinction  affirmed  in  Oriswold, 
PetW,  13  ft.  I.  125,  to  exist  between  a  bond  to  "abide  and  perform" 
and  a  bond  to  "abide"  a  decree)  alleges  that  the  "said  writing  was  ob-. 
tained  from  the  said  defendant  by  the  plaintiffs,  and  by  others  in  col- 
lusion with  them,  by  fraud,  covin,  and  misrepresentation;  that  is  to 
say,  that  heretofore  the  said  Thomas  G.  Durant  was  arrested  on  a 
writ  of  ne  exeat,  issued  from  the  supreme  court  of  the  state  of'  Rhode 
Island,  in  a  suit  in  equity,  wherein  one  Isaac  P.  Hazard  was  complain- 
ant, and  the  said  Durant  and  others  respondents,  which  suit  is  the  suit 
in  equity  mentioned  in  the  condition  to  said  supposed  writing  obliga- 
tory; and  that  the  plaintiffs,  with  other  persons  colluding  with  them 
and  assisting  them  as  their  agents  and  attorneys,  procured  the  signa- 
ture of  the  defendant  to  said  supposed  writing  obligatory,  representing 
to  him  that  said  writing  was  a  bail-bond,  and  a  bond  conditioned  that 
said  Durant  should  abide  the  orders  and  decrees  of  the  said  supreme 
court  in  said  cause ;  and  that  the  defendant  signed  and  sealed  said 
writing,  relying  upon  and  believing  such  representations  made  by  the 
plaintiffs,  and  such  other  persons  colluding  with  them  and  assisting 
them  as  their  agents  and  attorneys,  all  which  representations  were 
untrue  and  false,  and  by  means  of  said  misrepresentations  the  de- 
fendant, in  confidence  thereof,  signed  and  sealed  said  writing."  For 
causes  of  demurrer  to  this  plea,  the  plaintiffs  have  assigned  that  the 
defendant  does  not  allege  therein  that  he  is  an  illiterate  or  a  blind 
person,  and  that  upon  his  request  to  have  the  writing  read  to  him  it 
was  falsely  read,  nor  that  he  had  not  himself  read  it,  nor  that  he  was 
ignorant  of.its  contents,  nor  that  his  signature  to  it  was  obtained  by 
the  fraudulent  substitution  of  it  for  another  instrument,  which  it  was 
his  intention  to  execute  as  surety,  nor  any  other  facts  showing  that 
he  did  not  in  fact  know  and  was  not  bound  in  law  to  know  its  legal 
tenor  and  effect,  or  which  would  entitle  him  to  rely  upon  the  alleged 
representations  of  the  plaintiffs  and  their  agents  and  attorneys. 
This  plea  is  clearly  insufficient,  for  the  reasons  assigned  in  the  de- 
murrer. A  person,  capable  of  reading  and  understanding  an  instru- 
ment which  he  signs,  is  bound  in  law  to  know  the  contents  thereof, 
unless  prevented  by  some  fraudulent  device,  such  as  the  fraudulent 
substitution  of  one  instrument  for  another.  This  plea  does  not  aver 
any  fact  to  excuse  or  justify  the  defendant  in  relying  upon  the  rep- 
resentations alleged  to  have  been  made  in  behalf  of  the  plaintiffs. 
Thorottghgood's  Case,  2  Rep.  9;  Anon.  Skin.  159;  Maine  Ins.  Co.  v. 
Hodgkim,  66  Me.  109;  Seeright  v.  Fletcher.  6  Blackf.  380;  Hawkins 
v.  Haukins,  50  Cal.  558. 
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The  fourth  plea,  of  whioh  a  copy  of  the  bill  and  record  in  the  Bait 
in  equity  in  the  supreme  court  of  Bhode  Island,  mentioned  in  the 
bond  sued  on,  is  made  part,  alleges  that  it  appears  from  an  inspec- 
tion of  that  bill  and  record  that  that  court  had  no  jurisdiction  of  the 
bill,  or  of  the  matter  therein  set  forth,  and  that  there  was  nothing  al* 
leged  in  the  bill  upon  which  that  court  could  make  any  valid  order 
or  decree  whatever,  except  to  dismiss  the  bill,  and  that  no  decree  had 
been  made  in  the  suit  whioh  the  defendant  could  be  lawfully  called 
upon  to  abide  and  perform.  This  plea  is  demurred  to,  on  the  ground 
that  it  nowhere  alleges  that  that  oourt  had  not  jurisdiction  of  that 
suit  by  reason  of  Durant's  appearing  therein  as  defendant  or  sub- 
mitting himself  to  the  jurisdiction  of  the  oourt,  or  that  that  court 
had  not  jurisdiction  of  the  suit  and  of  Durant,  or  that  its  orders  and 
decrees  therein  were  not  valid  and  binding  upon  him.  The  record 
of  that  suit  shows  that  personal  service  was  made  on  Durant  within 
the  jurisdiction  of  the  court,  and  that  he  appeared  in  the  suit.  The 
bond,  so  far  as  this  plea  shows,  was  voluntarily  given  by  Durant,  and 
by  the  defendant  as  his  surety.  The  only  ground,  appearing  on  the 
record  or  suggested  in  argument,  for  impugning  the  jurisdiction  of 
the  court,  is  that  the  bill,  which  was  filed  by  Hazard,  in  behalf  of  him- 
self and  other  stockholders  in  the  Credit  Mobilier  of  America,  to 
charge  Durant  with  certain  funds  of  that  corporation,  did  not  contain 
sufficient  allegations  that  the  corporation  had  been  requested  and  had 
refused  to  bring  suit  against  Durant,  to  support  a  bill  in  behalf  of  the 
stockholders,  within  the  rule  established  by  the  supreme  court  of  the 
United  States  in  Hawes  v.  Oakland,  104  U.  8. 450.  But  the  supreme 
court  of  Bhode  Island  is  a  court  of  general  equity  jurisdiction,  and 
as  such  entertained  that  suit.    Pub.  St.  B.  I.  c.  192,  §  8 ;  Hazard  v. 

Durant,  11  B.  I.  195,  and  14  B.  I.  .    The  defect  suggested  is  not 

want  of  jurisdiction  over  the  whole  subject,  but  incompleteness  in 
the  statement  of  the  facts  required  to  justify  the  stockholders  in  in- 
voking the  exercise  of  that  jurisdiction.  Such  a  defect  or  informality 
cannot  be  availed  of  by  either  of  the  obligors  to  defeat  an  action  upon 
the  bond;  and  whether  want  of  jurisdiction  of  the  former  suit  on  any 
ground  could  be  set  up  in  defense  of  this  action  need  not  be  consid- 
ered.   Jesup  v.  Hill,  7  Paige,  95;  Griswold,  Pet'r,  ubi  supra. 

The  fifth  plea  alleges  that  Durant,  at  the  time  and  place  of  the 
making  of  the  supposed  writing  obligatory,  "was  unlawfully  impris- 
oned by  the  said  plaintiffs  and  others  in  collusion  with  them,  and 
then  and  there  detained  in  prison,  until,  by  the  force  and  duress  of 
imprisonment  of  him,  the  said  Thomas  G.  Durant,  he,  with  the  said 
defendant  as  surety,  made  the  said  writing,  signed  and  sealed  and 
delivered  the  same  to  the  said  plaintiffs  as  their  deed."  To  this  plea 
the  plaintiffs  have  demurred,  because  it  does  not  allege  that  the 
writing  was  executed  by  the  defendant  under  force  and  duress  of  im- 
prisonment of  himself,  nor  that  he  did  not  voluntarily  execute  it  as 
surety  with  knowledge  that  it  was  executed  by  Durant  as  principal 
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under  force  and  duress  of  imprisonment,  as  alleged  in  the  plea.  This 
plea  does  not  set  forth  facts  enough  to  make  out  a  defense.  Duress 
at  common  law,  where  no  statute  is  violated,  is  a  personal  defense, 
which  can  only  be  set  up  by  the  person  subjected  to  the  duress ;  and 
duress  to  the  principal  will  not  avoid  the  obligation  of  a  surety;  at 
least,  unless  the  surety,  at  the  time  of  executing  the  obligation,  is  ig-  . 
norant  of  the  circumstances  which  render  it  voidable  by  the  princi- 
pal. Thompson  v.  Lockwood,  15  Johns.  256;  Fisher  v.  Shattuck,  17 
Pick.  252;  Robinson  v.  Gould,  11  Cush.  55;  Bowman  v.  Hiller,  130 
Mass.  153;  Harris  v.  Carmody,  131  Mass.  51;  Griffith  v.  Sitgreaves, 
90  Pa.  St.  161.  The  case  of  Hawes  v.  Marchant,  1  Curtis,  136,  in 
this  court,  was  not  a  case  of  duress  at  common  law,  but  of  oppres- 
sion by  the  illegal  exercise  of  official  power  in  excess  of  statute  au- 
thority, and  was  decided  upon  that  ground. 

The  seventh  plea,  setting  up  a  release  executed  to  Durant  in  1881 
by  a  receiver  of  the  corporation  appointed  in  Pennsylvania,  is  clearly 
bad,  because  that  release  was  executed  a  year  before  the  decree  of 
the  supreme  court  of  Rhode  Island,  the  nonperformance  of  whioh  is 
the  breach  alleged  in  the  declaration.  The-release,  if  it  had  any 
legal  effect,  could  only  be  availed  of  by  pleading  it  in  that  court  be- 
fore the  decree.    Biddle  v.  Wilkins,  1  Pet.  686. 

Demurrers  sustained. 


L  Chinese  Restriction  Acts  —  Certificate  of  Collector  of  Post  —  En- 


Wit  h  reference  to  Chinese  laborers  re-entering  the  United  States  after  hav. 
ing  once  left,  congress  did  not  intend,  in  the  amendatory  act  of  July  6,  1884, 
that  the  certificate  of  the  collector  of  the  port,  required  by* section  4  of  the  orig- 
inal statute,  should  be  produced  by  such  Chinamen  as  had  departed  from  the 
United  States  before  it  would  have  been  possible  to  obtain  the  certificate  from 
the  collector.  The  presentation  of  such  a  certificate  gives  the  Chinese  a  prima 
facie  privilege  to  return,  but  the  privilege  may  rest  upon  evidence  other  than 
the  certificate,  bearing  upon  the  facts  it  would  have  proved. 

2.  Same  —  Chinese,  Other  than  Laborers,  En  Route  to  United  States  on 

July  5, 1884. 

Chinese,  other  than  Chinese  laborers  entitled  under  the  treaty  with  China, 
and  not  prohibited  from  entering  the  United  States  by  the  restriction  acts,  who 
left  China  or  other  foreign  country  before  July  5,  18*84,  on  their  way  to  enter 
the  United  States,  are  now  entitled  to  enter,  upon  such  satisfactory  evidence 
as  was  recognized  as  competent  and  sufficient  before  the  amendatory  act  of 
July  4,  1884. 

3.  Same — Certificate — Good  Only  to  Admit  Individual  Dehciubed  in  It. 

The  certificate  required  of  returning  Chinese  cannot  entitle  the  wife  or  chil- 
dren of  the  holder  to  enter  with  him.  There  must  be  either  an  independent 
certificate  for  each,  or  else  the  certificate  issued  to  the  husband  or  father  must 
contain  also  a  certificate  of  the  facts  required,  both  as  to  the  wife  and  each 
minor  child  sought  to  be  introduced. 


In  re  Ah  Quan. 
(  Circuit  Court,  D.  California.   August  7, 1884.) 
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On  Habeas  Corpus. 

S.  O.  Hilborn,  U.  S.  Atty.,  for  the  United  States. 
T.  D.  Riordon,  E.  D.  Wheeler,  Harvey  Brown,  and  L.  J.  Mowry, 
for  petitioner. 

Before  Sawyer  and  Hoffman,  JJ. 

Sawyer,  J.'  Upon  careful  consideration  of  the  aot  approved  July 
5,  1884,  to  amend  an  act  entitled  "An  act  to  execute  certain  treaty 
stipulations  relating  to  Chinese, "  etc.,  we  hold  and  we  have  determined, 
in  passing  upon  the  right  of  Chinese  to  enter  the  United  States,  to  be 
governed  by  the  rules  as  stated  in  the  following  propositions : 

1.  Chinese  laborers  who  were  in  the  United  States  on  the  seven- 
teenth day  of  November,  1880,  and  who  departed  from  the  United 
States  prior  to  June  6, 1882,  before  the  collector  of  the  port  was  pre- 
pared to  give  the  certificate  required  by  Bection  4  of  the  original  act, 
are  entitled  to  re-enter  the  United  States  on  satisfactory  evidence, 
other  than  the  certificate  prescribed  in  said  section  4,  that  they  re- 
sided in  the  United  States  on  November  17,  1880,  or  came  into  the 
United  States  between  that  date  and  August  4, 1882.  There  is  noth- 
ing in  the  amendatory  act  on  this  point  that  requires  a  construction 
more  unfavorable  to  Chinese  laborers  than  that  given  by  us  in  Leong 
Yick  Dew,  19  Fed.  Rep.  490,  to  the  original  act.  Dropping  the  word 
"and, "  after  the  clause  in  section  3  in  the  original  act,  "the  two  fore- 
going section's  shall  not  apply  to  Chinese  laborers  who  were  in  the 
United  States  on  the  seventeenth  day  of  November,  1880,"  etc,  and 
substituting  therefor  in  the  amendatory  aot,  "nor  shall  said  sections 
apply  to  Chinese  laborers  who  shall  produce  to  said  master,  etc., 
*  *  *  the  evidence  hereinafter  in  this  act  required  of  his  being 
one  of  the  laborers  in  this  section  mentioned,"  makes  two  classes — 
the  general  class,  embracing  all  who  were  in  the  United  States  be- 
tween the  two  dates,  and  the  sub-class,  being  those  of  that  class  who 
could  obtain  the  certificate  provided  for  in  the  next  following  section 
4.  This  change  renders  the  propriety  of  our  construction  of  the  orig- 
inal act  still  more  apparent,  and  seems  intended  to  affirm  it.  Sec- 
tion 4  only  applies,  and  in  the  nature  of  things  can  only  apply,  to 
those  Chinese  laborers  in  the  country  at  the  dates  mentioned,  who  de- 
parted from  the  country  after  the  passage  of  the  act;  for  as  to  those 
who  had  already  departed  it  was  impossible  for  the  collector  to  go  on 
board  of  the  vessel  before  their  departure  and  make  the  prescribed  list, 
or  deliver  the  prescribed  certificate.  The  last  clause  of  section  4,  mak- 
ing the  prescribed  certificate  "the  only  evidence  permissible  to  es- 
tablish a  right  of  re-entry,"  has  reference  alone  to  those  Chinese  la- 
borers provided  for  in  the  first  part  of  the  same  section,  and  in  the 
nature  of  things  could  only  refer  to  that  class,  for  as  to  no  other 
could  the  collector  possibly  go  aboard  the  vessel  before  her  departure 
and  make  the  list  and  issue  the  certificate.  The  act  certainly  did 
not  contemplate  that  the  collector  should  perform  these  acts  upon 
vessels  and  in  regard  to  Chinese  laborers  already  gone.    The  lan* 
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guage  is,  "the  said  certificate  shall  be  the  only  evidence,"  ate.  What 
is  the  "said  certificate  ?"  Clearly,  the  certificate  which  the  collector 
is  to  issue  to  the  departing  laborer,  in  pursuance  of  the  provisions  of 
the  first  clause  of  the  section,  upon  going  aboard  the  vessel  and  mak- 
ing the  required  list  before  her  departure.  It  could  be  no  other.  No 
other  certificate  is  provided  for,  and  this  could  not  be  done,  and  con- 
gress did  not  do,  or  intend  to  do,  so  unreasonable  a  thing  as  to  give 
a  right  to  a  certificate,  and  impose  the  correlative  duty  to  produce  it, 
as  to  persons  who  had  already  departed  before  the  passage  of  the  act, 
and  could  not  obtain  it.  The  act  imposes  a  duty  and  obligation  on 
the  government,  through  the  collector,  correlative  and  precedent  to 
the  obligation  imposed  on  the  Chinese  laborer  to  produce  the  prer 
scribed  certificate,  and  the  obligation  of  the  latter  to  produce  the  cer- 
tificate necessarily  arises  subsequently  to,  and  is  dependent  upon,  the 
performance  of  the  correlative  and  precedent  duty  and  obligation  on 
the  part  of  the  government  to  furnish  it.  To  hold  that  congress  in- 
tended to  require  the  performance  of  the  dependent  obligation  on  the 
part  of  the  Chinese  laborer  until  the  government  has  discharged  its 
correlative  and  precedent  duty  and  obligation  upon  which  his  obliga- 
tion rests,  imposed  by  the  act,  by  furnishing  the  certificate  and  thereby 
rendering  it  possible  for  him  to  produce  it,  would  be  to  attribute  to 
congress  a  deliberate  intent  to  enact  a  palpable  and  glaring  absurd- 
ity, thereby  violating  one  of  the  most  venerable  canons  of  statutory 
construction,  that  a  statute  must  not  be  so  construed  as  to  lead  to  an 
absurd  conclusion.  We  must  conclude,  therefore,  that  it  was  not  in- 
tended to  require  the  production  of  the  certificate  by  those  who  de- 
parted from  the  country  before  it  was  possible  to  obtain  it.  And 
that  congress  did  not  intend  to  exclude  such  Chinese  laborers  as 
were  in  the  country  at  the  time  mentioned  is  clearly  manifest,  be- 
cause it  has  said  so  in  express  terms  in  the  provision  of  section  3, 
"that  the  two  foregoing  sections  [excluding  Chinese  laborers]  shall 
not  apply  to  Chinese  laborers  who  were  in  the  United  States  on  the 
seventeenth  day  of  November,  1880,"  etc.  It  is  clear,  from  the  neces- 
sities of  the  case,  that  this  section  is  only  applicable  to  those  who 
departed  after  the  passage  of  the  act,  and  who  had  the  opportunity 
to  procure  the  certificate.  To  hold  otherwise  would  be  to  reuder 
this  clause,  making  the  impossible  certificate  the  only  evidence  as  to 
those  who  had  departed  before  the  passage  of  the  act,  absolutely  in- 
consistent with  the  clause  of  section  3  referred  to,  that  the  preceding 
sections  "shall  not  apply  to  Chinese  laborers  who  were  in  the  United 
States"  at  the  designated  period,  and  render  that  provision  wholly 
nugatory,  as  well  as  to  violate  the  treaty  whioh  the  act  professes  to 
execute  and  not  to  abrogate.  The  different  provisions  of  the  statute 
must  be  so  construed,  if  possible,  that  they  can  stand  together,  and 
not  so  as  to  nullify  each  other. 

The  clause  of  the  amendment  making  the  certificate  the  only  evi- 
dence as  to  those  to  whom  it  is  applicable  of  a  right  to  re-enter  the 
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United  States,  only  declares  in  express  and  explicit  terms  what  we 
held  the  original  act  to  mean,  and  in  no  way  changes  its  effect,  in  . 
this  particular,  as  we  had  construed  it.  Oar  construction  of  the  orig- 
inal act  in  Leong  Yick  Dew,  19  Fed.  Rep.  491,  was  before  congress 
at  the  time  of  the  passage  of  the  amendatory  act.  If  it  had  been  in- 
tended to  make  the  amendment  as  to  the  prescribed  certificate  being 
the  only  evidence  of  a  right  to  return  applicable  to  those  Chinese 
laborers  who  were  in  the  country  at  the  date  of  the  treaty,  and  who 
departed  after  that  date  and  before  it  was  possible  to  obtain  the  cer- 
tificate required,  as  to  whom  we  had  before  distinctly  held  it  to  be  in- 
applicable, congress  would  certainly  have  amended  the  first  clause 
of  seotion  3  so  as  to  read,  in  substance,  as  follows:  ' 

"The  two  preceding  sections  shall  not  apply  to  Chinese  laborers  who  were 
In  the  United  States  on  the  seventeenth  day  of  November,  1880,"  etc.,  "ex- 
cept as  to  those  who  departed  from  the  United  States  after  said  seventeenth 
day  of  November,  1880,  and  before  the  passage  of  the  act,  or  before  it  was 
possible  to  obtain  such  certificate." 

This  is,  in  effect,  the  way  those  who  insist  upon  the  production  of 
such  certificate  by  that  class,  as  the  only  evidence  of  their  right  to 
re-enter  the  United  States,  must  read  it  in  order  to  sustain  their  view. 
Congress  has  not  introduced  any  sach  exception,  and  we  are  not  au- 
thorized to  interpolate  it  into  the  act.  To  do  so  would  be  to  legis- 
late, not  to  construe.  The  action  of  congress  in  not  introducing  any 
exception  of  the  kind  indicated,  in  view  of  our  well-known  previous 
construction  of  the  original  act  on  this  very  point,  is,  in  effect,  an 
emphatic  approval  of  that  construction. 

The  requirements  of  the  certificate  have,  it  is  true,  been  enlarged, 
but  this  in  no  way  affects  the  act  in  this  respect  as  construed  by  us 
upon  any  disputed  point  of  construction.  We  are  entirely  satisfied 
with  the  decision  in  the  case  cited,  and  adhere  to  it,  and  apply  it  to 
the  amended  act,  to  which  it  is  as  clearly  applicable  as  \o  the  orig- 
inal, and,  we  think,  more  clearly  so. 

The  United  States  attorney  insists  that  it  ought  now  to  be  conclu- 
sively presumed  that  all  Chinese  laborers  who  departed  between  the 
dates. named  have  already  returned.  Congress  has  not  provided 
that  there  shall  be  any  such  presumption,  conclusive  or  otherwise, 
and  we  are  not  authorized  to  legislate  or  incorporate  any  such  pre- 
sumption into  the  act. 

2.  The  only  evidence  upon  which  Chinese  laborers  who  departed 
from  the  United  States  after  June  6, 1882,  can  now  be  admitted,  is  a 
certificate  containing  all  the  essential  matters  required  by  section  4 
of  the  original  act,  or  the  certificate  provided  for  in  the  amendatory 
act;  and  Chinese  laborers  who  departed  from  the  United  States  prior 
to  July  5, 1884,  or  before  the  collector  was  prepared  to  issue  certifi- 
cates under  the  latter  act,  having  such  a  certificate  regularly  issued 
under  the  act  of  1882,  and  who  produce  it  to  the  collector  on  their 
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return,  are  prima  facie  entitled  to  re-enter  the  United  States,  al- 
though they  do  not  arrive  till  after  July  5,  1884. 

8.  Chinese  laborers  who  have  departed  from  the  United  States 
since  tfye  collector  has  been  prepared  and  ready  to  furnish  the  cer- 
tificates required  by  section  4  of  the  restriction  act,  as  amended  by 
the  said  act  of  July  5, 1884,  can  only  ro-enter  the  United  States  upon 
the  production  of  the  certificate  required  by  said  amendment,  which 
is  the  only  evidence  to  show  a  prima  facie  right,  in  such  oases,  to  re- 
enter the  United  States.  Should  the  United  States  produce  evidence 
to  overthrow  such  prima  facie  evidence  of  a  right  to  re-enter  the 
United  States,  the  party  claiming  the  right  to  re-enter  may  rebnt 
such  evidence  produced  by  the  United  States,  by  any  evidence  gen- 
erally competent  under  the  ordinary  rules  of  evidence. 

4.  Chinese  other  than  Chinese  laborers,  entitled,  under  the  treaty 
with  China,  and  not  prohibited  from  entering  the  United  States  by 
the  said  restriction  acts,  who  left  China  or  other  foreign  country  be- 
fore J uly  5,  1884,  on  their  way  to  enter  the  United  States,  are  now 
entitled  to  enter  upon  such  satisfactory  evidence  as  was  recognized 
as  competent  and  sufficient  before  the  passage  of  said  amendatory 
act  of  July  5,  1884. 

5.  The  wife  or  minor  child  of  a  man  of  the  Chinese  race  entitled 
to  come  to  the  United  States,  other  than  a  Chinese  laborer,  is  a  "Chi- 
nese person,"  within  the  meaning  of  said  original  and  amendatory 
restriction  acts,  and  entitled  to  enter  upon  the  production  of  the  re- 
quired certificate,  but  not  otherwise,  under  the  provisions  of  the  said 
amendatory  act.  They  cannot,  nor  can  either  of  them,  enter  upon 
the  certificate  issued  to  the  husband  or  father  alone,  not  embracing 
the  required  description  and  name  of  the  wife  or  child.  There  must 
be  either  an  independent  certificate,  such  as  required,  or  the  certifi- 
cate issued  to  the  husband  or  father  must  also  contain  a  certificate 
of  the  facts  required  by  the  statute,  both  as  to  the  wife  and  as  to 
each  minor  child  sought  to  be  introduced.  But  the  wife  and  minor 
children,  who  have  not,  in  fact,  adopted  the  occupation  of  a  laborer, 
of  a  Chinese  man,  should  be  deemed  to  belong  to  the  class  to  which 
the  husband  or  father  belongs. 

I  will  say  in  regard  to  the  last  proposition  that  the  amendatory 
act  says:  " Every  Chinese  person  other  than  a  laborer  *  *  *" 
shall  procure  the  prescribed  certificate.  It  does  not  say  every  Chi- 
nese person  except  the  wife  or  child  of  one  having  a  certificate ;  and 
we  are  satisfied  that  the  provision  embraces  every  Chinese  individual. 
Webster  defines  a  "person"  to  be  an  individual  of  the  human  race, 
and  includes  men,  women,  and  children,  Bouvier's  Law  Dictionary 
also  defines  the  word  "person"  as  including  men,  women,  and  chil- 
dren. "Every  Chinese  person"  is  a  term  of  broad  significance,  and 
manifestly  includes  all,  as  used  in  this  act  of  congress.  We  are  un- 
able to  give  it  any  other  construction.  -  We  are  not  authorized  to 
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introdace  a  provision  like  this:  every  Chinese  person  "except  the 
wife  and  child  of  a  Chinese  man  presenting  the  required  certificate." 
That  would,  also,  be  legislating,  rather  than  construing.  We  do  not 
perceive  that  it  would  make  any  great  difference,  when  the  construc- 
tion becomes  known,  and  it  is  the  natural  construction  which  any  one 
would  put  on  the  act.  The  husband,  when  he  obtains  a  certificate 
for  himself,  can  as  readily,  obtain  it  for  his  wife  and  child,— -either  an 
independent  certificate,  or  have  the  name  and  faots  showing  the  re- 
lations of  the  parties  introduced  into  his  own  certificate  concerning 
them  all.  Any  other  construction  would  open  the  door  to  extensive 
frauds  that  might  be  perpetrated,  because  there  can  be  no  distinc- 
tion between  an.  infant  from  the  time  he  is  born  until  he  is  21  years 
of  age.  He,  in  law,  is  a  minor — an  infant — until  his  majority,  under 
the  control  of  his  father  and  a  part  of  his  father's  family.  There 
are  a  great  many  coming  here  from  12  to  21  years  of  age,  and  any 
one  who  might  choose  to  father  these  minor  children  might  bring  any 
number  of  them  hither  if  the  construction  claimed  for  it  is  allowed. 
It  would  open  the  door  to  frauds  and  difficulties,  whereas,  now,  on 
the  construction  adopted,  the  requirements  of  the  act  are  very  clear, 
and  can  be  readily  complied  with  by  the  party  applying  for  a  certifi- 
cate for  himself,  by,  at  "the  same  time,  procuring  one  for  his  wife  and 
child,  or  having  the  proper  facts  incorporated  into  his  own  certificate. 
These  are  the  propositions  which  we  adopt  in  the  construction  of  the 
new  act,  and  which  we  propose  to  apply  in  passing  upon  the  ques- 
tions arising  in  the  cases  that  are  now  before  us. 


United  States  v.  Websteb.* 
{District  Court,  D.  Indiana.  May  Term,  1884.) 

1.  IWDICTMBHT—  SOLDIKBS*  DlBCITARGB  2*AFEB8 — WITHHOLDING  OF. 

The  act  of  May  21, 1872,  (17  St.  at  Large,  13  ,)  "  prohibiting  the  retention  of 
soldiers'  discharges  by  claim  agents  and  attorneys,"  is  still  in  force  as  to  the 
retention  of  soldiers'  discharges;  and  while  not  carried  into  the  Revised  Stat- 
utes, neither  is  any  portion  of  it  embraced  in  any  section  of  the  Revision,  within 
the  meaning  of  the  "repeal  provisions  *'  (Rev.  St.  $}  6595,  5596,)  and  it  is  not 
therefore  affected  nor  changed  by  the  Revision. 

2.  Sauk — Rev.  St.  4  5485— Land- Warrants. 

Section  5485,  Rev.  St.,  is  taken  textual ly  from  section  31,  act  of  March  3, 1873, 
(17  St.  at  Large,  585,)  which  act  impliedly  repealed  that  part  of  the  act  of  1872, 
supra,  relating  to  the  withholding  of  land- warrants;  but  section  5485,  Rev.  St., 
per  m,  does  not  in  any  way  concern  nor  affect  the  act  of  1872  in  respect-to  dis- 
charge papers. 

On  Motion  for  Instruction  to  Jury. 
Baker,  Hard  d  Hendricks,  for  defendant. 

» Reported  by  Ohas.  fl.  McCarer,  Esq.,  Asst.  U.  8.  Dist.  Atty. 
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Chas.  L.  Holstein,  U.  8.  Atty.,  and  Chat.  H.  McOarer,  Asst.  U.  S. 
Atty.,  for  the  United  States. 

Woods,  J.  The  first  count  of  the  indictment  is  predicated  upon 
the  aot  of  congress  approved  May  21,  1872,  and  charges  the  defend- 
ant with  having  unlawfully  withheld  a  discharge  paper  from  its 
owner.  Counsel  for  the  defendant  ask  an  instruction  to  the  jury  to 
the  effect  that  this  law  was  repealed  by  the.  enactment  of  the  Revised 
Statutes  of  the  United  States,  section  5485,  of  which,  it  is  claimed  by 
counsel,  embraces  a  portion  of  the  act  in  question,  namely,  the  por- 
tion which  makes  it  a  misdemeanor  to  withhold  a  land-warrant  from 
the  owner  without  his  consent.  In  the  judgment  of  the  court  the  in- 
struction must  be  denied.  The  "repeal  provisions'.'  of  the  Revised 
Statutes  (title  74,  §§  5595,  5596)  are  to  the  effect  that  the  Revision 
shall  be  deemed  to  "embrace  the  Statutes  of  the  United  States,  gen- 
eral and  permanent  in  their  nature,  in  force  on  the  first  day  of  De- 
cember, one  thousand  eight  hundred  and  seventy-three,  as  revised 
and  consolidated  by  commissioners  appointed  under  an  act  of  con- 
gress," and  that  "all  acts  of  congress  passed  prior  to  said  first  day  of 
December,  *  *  *  any  portion  of  which  is  embraced  in  any  sec- 
tion of  said  Revision,  are  hereby  repealed :  provided,  that  *  *  * 
all  acts  of  congress  passed  prior  to  said  last-named  day,  no  part  of 
which  are  [is]  embraced  in  said  Revision,  shall  not  be  affected  or 
changed  by  its  enactment." 

While  the  act  of  1872,  in  the  terms  of  its  enactment,  embraces  land- 
warrant  as  well  as  discharge  papers,  it  had  been  repealed  in  respect 
to  land-warrants  before  the  enactment  of  the  Revision,  and  conse- 
quently it  cannot  be  said  with  propriety  that  the  provisions  of  sec- 
tion 5485  of  the  Revision,  in  respect  to  the  withholding  of  land-war- 
rants, was  taken  from  the  dct  in  question.  On  the  contrary,  it  is 
plain  that  section  5485  was  taken  textually  from  section  31  of  the 
act  of  congress,  approved  March  3,  1873,  entitled  "An  act  to  revise, 
consolidate,  and  amend  the  laws  relating  to  pensions."  17  St.  585. 
This  section  (31)  declares  it  to  be  a  high  misdemeanor  to  withhold 
wrongfully  from  the  owner  the  land-warrant  issued  to  him,  and  pro- 
vides for  different  and  severer  punishments  than  are  required  for  the 
like  offense  by  the  act  of  1872,  and  consequently,  by  implication,  re- 
peals that  act  in  respect  to  land- warrants ;  but  as  a  repeal  by  impli- 
cation, in  such  a  case,  goes  no  further  than  the  inconsistency  between 
the  later  and  the  earlier  statute,  it  must  be  held  that  in  respect  to 
discharge  papers  the  law  of  1872  is  still  in  foroe. 
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Estes  and  others  v.  Williams  and  others. 


(Circuit  Court,  8.  D.  New  York.   July  31,  1884.) 


rsadc-liakk — fobeigw  pu  b  lisheb — amz  ei  can  assignee — use  of  a  name— 
Bight  of  Action. 

The  publisher  of  "  Chatterbox,"  in  England,  having  assigned  the  exclusive 
right  to  use  and  protect  that  name  in  this  country,  the  assignee  may  maintain 
his  action  against  any  other  person  who  undertakes  to  publish  books  under 
that  name  in  the  United  States. 

In  Equity. 

«/.  L.  S.  Roberts,  for  orators. 

Walter  AT.  RosebatUt  and  Roger  Foster,  for  defendants. 

Wheeler,  J.  Mr.  James  Johnston,  of  London,  England,  appears 
to  have  published  a  regular  series  of  juvenile  books  of  uniform  ap- 
pearance, and  in  a  style  of  peculiar  attractiveness,  and  called  them 
the  Chatterbox,  until  they  have  become  widely  known  and  quite  pop- 
ular by  that  name,  in  that  country  and  this.  He  assigned  the  ex- 
clusive right  to  use  and  protect  that  name  in  this  country  to  the  ora- 
tors for  10  years  from  January  1, 1880.  The  defendants  have  since 
that  time  commenced  the  publication  of  a  series  of  books,  and  called 
them  by  that  name,  and  made  them  so  similar  in  appearance  and 
style  to  those  of  Johnston  as  to  lead  purchasers  to  think  they  are  the 
same.  As  a  matter  of  fact  it  is  found  that  they  intended  to  make 
the  books  appear  to  be  the  same,  and  to  avail  themselves  of  the  pop- 
ularity which  the  books  had  attained  by  the  labor  and  skill  bestowed 
upon  them  by  and  at  the  expense  of  Johnston.  There  being  no  copy- 
right to  prevent,  the  defendants  claim  the  right  to  so  print  and  pub- 
lish the  series  of  books  in  this  country,  and  that  if  they  have  not  the 
right,  the  orators  have  no  right  to  prevent  them.  There  is  no  ques- 
tion but  that  the  defendants  have  the  right  to  reprint  the  composi- 
tions and  illustrations  contained  in  these  books,  including  the  titles  of 
the  several  pieces  and  pictures.  Jollie  v.  Jaques,  1  Blatchf.  618. 
That  does  not  settle  the  question  as  to  the  right  claimed  here.  There 
is  work  in  these  publications  aside  from  the  ideas  and  conceptions. 
Johnston  was  not  the  writer  of  the  articles  nor  the  designer  of  the 
pictures  composing  the  books,  but  he  brought  them  out  in  this  form. 
The  name  indicates  this  work.  The  defendant,  by  putting  this  name 
to  their  work  in  bringing  out  the  same  style  of  book,  indicate  that 
their  work  is  his.  This  renders  his  work  less  remunerative,  and 
while  continued  is  a  continuing  injury  which  it  is  the  peculiar  prov- 
ince of  a  court  of  equity  to  prevent.  These  principles  are  discussed, 
settled,  and  applied  in  McLean  v.  Fleming,  96  U.  S.  245. 

It  has  been  argued  that  there  have  been  various  publications  from 
earlier  times  by  the  same  name,  so  that  no  new  right  to  the  use  of 
that  name  could  be  acquired.  This  would  be  true,  doubtless,  as  to  all 
such  publications  as  those  to  which  the  name  was  applied,  but  not  as 
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to  those  essentially  different.  The  fact  of  these  other  publications 
bears  only  upon  the  question  of  faot  as  to  whether  Johnston's  work 
had  come  to  be  known  by  this  name,  and  the  defendants  by  using  the 
name  represent  that  their  work  is  the  same.  The  conclusion  stated 
as  to  the  fact  has  been  reached  after  consideration  of  what  is  shown 
as  to  these  other  publications. 

Johnston  had  the  exclusive  right  to  put  his  own  work,  as  his  own, 
upon  the  markets  of  the  world.  No  one  else  had  the  right  to  repre- 
sent that  other  work  was  his.  Not  the  right  to  prevent  the  copying 
of  his,  and  putting  the  work  upon  the  markets,  but  the  right  to  be 
free  from  untrue  representations  that  this  other  work  was  his  when 
put  upon  the  markets.  This  gives  him  nothing  but  the  fair  enjoy- 
ment of  the  just  reputation  of  his  own  work,  whioh  fully  belongs  to 
him.   It  deprives  others  of  nothing  that  belongs  to  them. 

The  question  then  arises  whether  Johnston  could  transfer  his  right, 
or  any  part  of  it,  to  the  orators,  so  that  the  defendants,  in  what  they 
have  done  and  are  about  to  do,  trespass  upon  the  orator's  rights,  and 
not  upon  Johnston's.  He  could  not  do  all  this  himself;  he  must  act 
by  and  through  others.  No  reason  is  apparent  why  he  could  not  give 
them  the  exclusive  right  to  put  his  work  on  the  market  as  his,  as  he 
had  that  right.  This  seems  to  be  what  he  undertook  to  do.  They 
had  that  right,  and  the  profits  of  its  enjoyment  would  belong  to  them. 
The  defendants  would  deprive  them,  and  not  Johnston,  of  the  profits. 
The  injury  would  be  to  them  and  not  to  him,  and  they  are,  in  this 
view,  entitled  to  the  remedy. 

It  is  objected  that  they  also  trespassed  upon  Johnston's  rights  be- 
fore they  acquired  them.  This  may  be  true,  and,  if  so,  they  may  be 
liable  for  the  damages.  Such  a  trespass  would  not  prevent  them 
from  acquiring  a  lawful  right  in  a  lawful  manner.  Had  such  tres- 
passes been  so  frequent  and  long-continued  that  the  work  had  come 
to  be  known  to  be  the  work  of  others,  or  had  lost  identification  as  the 
work  of  Johnston,  the  course  of  the  defendants  might  not  amount  to 
any  representations  that  their  work  was  his;  but  the  evidence  does 
not  show  this.  As  the  oase  is  now  understood  the  orators  appear  to 
be  entitled  to  relief. 

Let  there  be  a  decree  for  an  injunction  and  an  account. 
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The  Sbnatoh. 


'District  Court,  If.  D.  Ohio.   November  4, 1876.; 


Proceedings  in  Rem— Stevedore  Service. 

The  services  of  a  stevedore  are  necessary  to  the  general  business  of  the  trans- 
portation of  the  cargo,  and  contribute  to  the  rewards  of  capital  employed  in 
maritime  service.  They  should  be  regarded  as  maritime  service,  and  the  steve- 
dore furnished  with  a  remedy  against  the  vessel.  , 

In  Admiralty. 

H.  D.  Ooulder  and  F.  Kelly,  for  libelant. 

Welkeb,  J.  The  libelant  made  a  contract  with  the  master  of  the 
vessel  to  perform  service  as  a  stevedore,  to  unload  her  cargo  at  the 
port  of  Cleveland.  Having  performed  the  service,  and  not  having 
received  his  pay  therefor,  he  proceeds  in  rem  against  the  vessel  for 
his  wages. 

The  only  questions  made  in  this  case  are,  whether  the  service  was 
a  maritime  one,  and  whether  a  lien  therefor  attached  upon  the  ves- 
sel. Stevedores  are  a  class  of  laborers*at  the  ports,  whose  business 
it  is  to  load  and  unload  vessels ;  and  by  long  practice  they  become 
experts  at  the  business.  Like  the  occupation  of  a  sailor,  it  requires 
practice  as  well  as  judgment  to  insure  the  faithful  and  profitable  dis- 
charge of  the  duty.  The  safety  of  the  vessel,  as  well  as  the  cargo, 
depends  very  largely  upon  the  manner  in  which  it  is  loaded, — how 
the  cargo  is  stored ;  whether  secured  so  that  one  part  of  it  does  not 
injure  another,  or  that  storms  do  not  break  it  loose,  or  shift  and 
thereby  damage  it ;  and  whether  the  vessel  is  trim  or  well-balanced 
for  navigation  The  necessity  for  skilled  labor  has  created  the  de- 
mand for  this  separate  class  of  laborers,  and  induced  men  to  adopt 
it  as  an  occupation.  They  have,  in  the  large  expansion  of  the  busi- 
ness of  transportation  upon  our  lakes  and  rivers,  become  a  necessity 
in  every  port.  The  demand  for  such  service  oannot  be  fulfilled  by 
the  common  laborer;  hence  they  have  become  so  connected  with  nav- 
igation, to  load  as  well  as  unload  vessels,  that  they  are  regarded  as 
a  part  of  the  maritime  machinery  for  the  commerce  of  the  lakes. 
They  perform  an  indispensable  part  of  the  transportation  and  deliv- 
ery of  a  cargo, — to  begin  it  and  conclude  it.  If  services  intermedi- 
ate are  regarded  as  maritime,  why  not  the  commencing  and  closing 
service?  The  libelant  in  this  case  having  been  employed  by  the 
master  of  the  vessel  to  unload  the  cargo,  and  the  contract  being  one 
within  the  scope  of  his  authority  as  such  master,  it  would  seem  that 
the  service  would  oome  within  the  rule  referred  to  by  Judge  Emmons 
in  The  Williams,  (1  Brown,  208,)  in  which  he  quotes  and  adopts  the 
language  of  Judge  Ware  in  The  Paragon:  "Every  contract  of  the 
master  within  the  scope  of  his  authority  binds  the  vessel,  and  gives 
the  creditor  a  lien  for  bis  security."    In  the  same  case  Judge  Em. 
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uons  also  says :  "All  maritime  contracts  made  within  the  scope  of 
the  master's  authority  do,  per  se,  hypothecate  the  ship." 

I  am  aware  that  there  are  decisions  opposed  to  the  right  to  pro- 
ceed in  rem  for  this  claBS  of  service;  but  they  do  not  seem  to  be 
founded  on  sound  principle,  and  I  do  not  feel  it  to  be  my  duty  to  fol- 
low them.  There  does  not  seem  to  be  any  difference  in  principle  be- 
tween that  service  and  the  service  performed  by  the  sailor,  the  lighter- 
man, the  man  who  sets  the  rigging,  who  scrapes  the  bottom  or  paints 
the  side  of  the  vessel,  or  by  him  who  furnishes  supplies,  or  tows  the 
vessel  out  or  into  the  port.  They  are  all  necessary  to  the  general 
business  of  the  transportation  of  the  cargo,  and  contribute  to  the  re- 
ward of  capital  employed  in  maritime  service,  and  alike  should  be  re- 
garded  as  maritime  service,  and  furnish  a  remedy  against  the  vessel. 

Decree  for  libelant. 

See  The  Bernard,  2  Fed.  Rep.  712;  The  Windermere,  Id.  722,  727;  The 
Canada,  7  Fed.  Rep.  119;  and  Hubbard  v.  Roach,  2  Fed.  Rep.  894.— [Ed. 
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Hazabd  and  others  v.  Eobinboh  and  others. 


(Circuit  Court,  D.  Rhode  Inland.   August  4, 1884.) 


L  Fhdbbal  Court— State  Court— Removal  of  Case— Forkal  Complain  ants. 
When  &  party  complainant  to  a  bill  in  chancery  has  been  made  so,  not  with 
a  view  to  obtain  any  decree  in  his  favor,  hut  solely  for  the  purpose  of  securing 
the  rights  of  other  individual  complainants,  his  being  a  resident  of  a  state 
ocher  than  that  in  which  the  defendant  resides  is  no  cause  for  removal. 

2.  Federal  Court — State  Court — Removal  of  Case — From  what  Deter- 
mined. 

The  question  whether  there  is  a  separate  controversy  warranting  a  removal 
to  the  United  States  circuit  court  must  be  determined  by  the  state  of  the  plead- 
ings and  record  of  the  case  at  the  time  of  filing  the  petition  for  removal,  and 
not  by  the  allegations  of  that  petition. 

Motion  to  Remand  Cause. 

Amasee  M.  Eaton  and  Joeiah  Porter,  for  complainants. 

Edward  H.  Hazard,  Ckas.  H.  Parkhurst,  El'uha  C.  Clarke,  Benj. 
Case,  and  Francis  C  Nye,  for  respondents. 

Before  Gray  and  Oolt,  JJ.  ' 

Gray,  J  astice.  This  is  a  motion  by  the  complainants  to  remand 
to  the  supreme  court  of  the  state  of  Rhode  Island  a  suit  in  equity  re- 
moved  into  this  court  upon  the  petition  of  James  A  Robinson,  one  of 
the  defendants,  under  the  act  of  congress  of  March  3,  1875,  c.  137, 


The  question  now  before  us  is  not  whether  the  bill  can  be  main- 
tained, but  whether  the  case  should  be  tried  in  this  court  or  the  Btate 
court.  The  only  difficulty  in  deciding  this  question  arises  from  the 
clumsy  and  inartificial  frame  of  the  bill.  So  much  of  tae  bill  as  is 
material  to  the  understanding  and  determination  of  this  question  is 
as  follows:  It  begins  by  stating  that  it  is  brought  by  the  widow  and 
heirs  at  law  of  Jonathan  N.  Hazard,  (some  of  whom  are  citizens  of 
Rhode  Island  and  the  others  citizens  of  New  York,  and  one  of  whom, 
John  C.  Hazard,  is  described  as  suing  "in  his  own  right,  or  as  trustee, 
or  however  otherwise,")  and  by  the  Narragansett  Pier  Company,  (a 
corporation  created  in  1836  by  a  statute  of  Rhode  Island,)  against 
Attmore  Robineoa  and  Benjamin  F.  Robinson,  oitizens  of  Rhode 
Island,  James  A.  Robinson,  a  oitizen  of  New  York,  and  others,  whom 
it  is  unnecessary  to  enumerate.  It  alleges  that  Jonathan  N.  Hazard 
died  intestate  in  1878,  leaving  no  debts,  and  therefore  no  letters  of 
administration  have  been  taken  out  on  his  estate;  that  his  widow 
and  heirs  are  the  legal  owners  of  the  property,  real  and  personal, 
forming  bis  estate;  that  he  owned  an  undivided  half  of  the  property 
belonging  to  the  Narragansett  Pier  Company,  and  half  of  the  shares 
in  its  capital  stock;  and  taat  the  defendant  Attmore  Robinson  owned 
the  other  half  of  such  property  and  stock.  It  alleges  that  the  com- 
plainants are  not  informed  whether  any  legal  organization  of  the 
company  was  ever  effected  under  its  charter;  that  there  have  been 
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no  meetings  of  the  company  since  1864;  that  by  the  charter  such 
meetings  can  only  be  called  by  the  president  or  by  two  directors  ; 
that  there  are  not,  and  for  a  long  time  past  have  not  been,  any  pres- 
ident or  directors;  that  the  charter  and  any  organization  under  it 
are  in  abeyance,  and  consequently  it  is  impossible  to  prevent  the  bar 
of  the  statute  of  limitations  from  giving  title  to  the  defendants,  Ben- 
jamin F.  Robinson  and  others,  by  adverse  possession,  except  by  mak- 
ing the  Narragansett  Pier  Company  a  party  complainant  to  this  bill. 
The  bill  is  signed  by  each  of  the  heirs  in  person,  and  by  the  widow  by 
attorney,  and  is  countersigned  by  two  members  of  the  bar  as  "solic- 
itors for  complainants, "  but  is  not  otherwise  signed  by  or  in  behalf  of 
the  Narragansett  Pier  Company.  The  other  principal  allegations  of 
the  bill  are  that  Jonathan  N.  Hazard,  on  May  10,  1848,  made  a 
mortgage  of  his  shares  to  the  defendant  Attmore  Bobinson,  to  secure 
the  payment  of  certain  notes,  which  were  afterwards  paid  in  full; 
and  further,  that  Attmore  Robinson,  wrongfully  and  without  author- 
ity, assumed  to  act  as  agent  of  the  company,  took  possession  of  and 
converted  to  his  own  use  all  its  property,  and  made  leases  and  con- 
veyances thereof,  and  never  accounted  to  the  company  or  to  its  mem- 
bers for  rents  and  profits,  or  for  the  proceeds  of  sales ;  that  under  such 
conveyances  and  sundry  mesne  conveyances  (particularly  set  forth  in 
the  bill)  lands  of  the  company  are  severally  claimed  by  the  defend- 
ants ;  and  that  these  conveyances,  and  especially  those  to  the  defend- 
ant James  A.  Robinson,  were  fraudulent  and  void.  The  bill  prays  for 
an  account  of  rents  and  profits  and  other  receipts  of  Attmore  Bobin- 
son from  the  property  of  the  company,  and  that  the  mortgage  to  him 
from  Jonathan  N.  Hazard  be  discharged,  and  the  other  conveyances 
be  declared  void,  and  for  further  relief. 

The  petition  for  removal,  which  was  filed  seasonably  and  before 
answering  the  bill,  was  based  upon  the  last  clause  of  section  2  of  the 
act  of  J  875,  which  provides  that  "when  in  any  suit  mentioned  in  this 
section  there  shall  be  a  controversy  which  is  wholly  between  citizens 
of  different  states,  and  which  can  be  fully  determined  as  between 
them,  then  either  one  or  more  of  the  plaintiffs  or  defendants  actually 
interested  in  such  controversy  may  remove  said  suit  into  the  circuit 
court  of  the  United  States." 

The  jurisdiction  of  this  court  is  sought  to  be  upheld  upon  two 
grounds:  First,  that  there  is  such  a  controversy  between  the  peti- 
tioner, a  citizen  of  New  York,  and  the  Narragansett  Pier  Company, 
a  Rhode  Island  corporation;  and,  second,  that  there  is  such  a  con- 
troversy between  the  petitioner  and  John  C.  Hazard,  a  citizen  of 
Rhode  Island .  Upon  full  consideration,  we  are  of  opinion  that  neither 
of  the  reasons  assigned  is  sufficient  to  justify  this  court  in  retaining 
jurisdiction  of  the  case. 

The  whole  object  of  the  bill  is  to  establish  the  rights  of  the  widow 
and  heirs  of  Jonathan  N.  Hazard  in  his  interest  in  the  stock  or  prop- 
erty of  the  Narragansett  Pier  Company ;  and  that  company  is  made 
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a  party  to  the  bill,  not  with  the  view  of  obtaining  any  decree  in  its 
favor,  but  solely  for  the  purpose  of  securing  the  rights  of  the  indi- 
vidual complainants.  The  bill  leaves  it  uncertain  whether  the  com- 
pany ever  was  organized  or  had  any  legal  existence  as  a  corporation, 
and  iB  framed  with  the  view  of  asserting  rights,  either  in  its  stock,  if 
a  corporation,  or  in  its  property,  if  a  voluntary  association.  So  far 
as  concerns  the  mortgage  to  Attmore  Robinson,  that  was  a  mortgage 
of  Hazard's  shares  only,  in  the  discharge  of  which  neither  the  corpo- 
ration nor  any  holder  of  other  shares  had  any  interest.  So  far  as 
concerns  the  conveyances  of  corporate  property  alleged  to  have  been 
fraudulently  made  by  Attmore  Robinson,  assuming  to  represent  the 
corporation,  the  bill  is  framed  upon  the  theory  that,  there  being  no 
president  and  directors  to  whom  application  could  be  made  to  call 
him  to  account,  the  individual  complainants,  as  stockholders,  are  en- 
titled to  proceed  against  him  and  his  grantees,  and  to  use  the  name 
of  the  corporation  in  so  doing.  The  corporation  is  no  more  than  a 
formal  complainant,  and  might,  perhaps  more  properly,  have  been 
made  a  defendant.  Hawea  v.  Oakland,  104  U.  S.  450 ;  Hazard  v. 
Durant,  11  R.  I.  195;  Mason  v.  Harris,  11  Ch.  Div.  97.  There  is, 
therefore,  no  controversy  between  the  corporation  and  such  a  grantee 
which  can  be  fully  determined  as  between  thorn  without  the  presence 
and  participation  of  the  real  complainants.  Myers  v.  Construction 
Co.  100  U.  S.  457;  Aysrs  v.  Chicago,  101  U.  S.  184. 

The  petition  for  removal  alleges  that  Jonathan  N.  Hazard,  in  1864, 
assigned  to  the  complainant  John  G.  Hazard  all  his  property  for  the 
benefit  of  his  creditors;  that  it  is  insufficient  to  pay  his  debts,  and 
therefore  the  widow  and  other  heirs  have  no  interest  in  this  suit,  and 
the  controversy  is  between  the  petitioner  and  the  assignee,  a  citizen 
of  Ehode  Island.  But  the  facts  thus  alleged  cannot  be  considered. 
The  question  whether  there  is  a  separate  controversy,  warranting  a 
removal  into  the  circuit  court,  must  be  determined  by  the  state  of  the 
pleadings  and  record  of  the  case  at  the  time  of  filing  the  petition  for 
removal,  and  not  by  the  allegations  of  that  petition. 

It  appearing  to  the  satisfaction  of  this  oourt  that  the  suit  does  not 
really  involve  a  dispute  or  controversy  properly  within  its  jurisdiction, 
it  is  its  duty,  under  section  5  of  the  act  of  1875,  to  order  it  to  be  re- 
manded to  the  state  oourt. 
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j6unkel  v.  Litchfield. 
(Circuit  Oourt,  8.  D.  Iowa.  1884.) 

.  Reference  of  k.  Question  op  Validity  of  Evidence  to  a  Mastbb  for  Rb- 

fobt. 

In  the  event  of  interrogatories  being  propounded  calling  for  testimony  so 
clearly  and  manifestly  foreign  to  the  controversy  that  they  ought  to  be  rejected 
at  the  very  threshold  of  the  case,  the  court  will  not  hesitate  to  make  a  reference 
to  the  master,  with  instructions  to  report  whether  any  interrogatories,  to  which 
specific  objections  are  made,  call  for  answers  manifestly  irrelevant  to  the  con- 
troversy. 

In  Equity. 

This  cause  is  now  before  the  oourt  upon  objections  to  certain  cross- 
interrogatories  propounded  to  the  defendant,  Litchfield.  The  motion 
is  "for  an  order  of  reference  of  the  cross-interrogatories,  and  the  ob- 
jections thereto,  to  a  master  of  the  court,  to  examine  them,  and  re- 
port upon  the  sufficiency  and  validity  of  the  complainant's  objections 
to  the  same." 

C.  H.  Oatch,  for  the  motion. 

Phillips  &  Day,  contra. 

Love,  J.  There  is  no  doubt  that  a  court  of  equity  may,  in  its  dis- 
cretion, entertain  suoh  a  motion.  There  is  just  as  little  doubt  that 
the  court  ought  to  exercise  its  discretion  to  refer  in  such  a  case  with 
the  greatest  possible  caution.  It  is  manifest,  on  the  one  hand,  that 
interrogatories  may  call  for  disclosures  wholly  immaterial  to  the  con- 
troversy, and  even  scandalous  and  impertinent.  A  party  may,  under 
pretext  of  making  proof  material  to  his  cause,  greatly'  abuse  the 
privilege  of  examining  witnesses  when  not  in  the  presence  of  the 
court,  and  I  must  say  that  this  privilege  is  greatly  abuBecl  in  the 
practice  of  the  bar.  Under  the  semblance  and  protection  of  a  legal 
examination  a  party  may,  when  the  court  is  not  present,  attempt  to 
give  vent  to  his  malicious  feelings  toward  his  adversary  or  his  wit- 
nesses. It  is  manifest  that  he  may  thus  attempt  to  expose  his  ad- 
versary or  his  witnesses  to  publio  ignominy  and  disgrace  without  any 
legitimate  purpose  whatever.  He  may  vex  the  party  opposed  to  him 
by  attempting  to  bring  into  the  cause  matters  wholly  foreign  to  the 
issue  to  be  tried.  It  would  be  most  unreasonable  to  contend  that 
the  court  should  in  such  extreme  cases  allow  the  examination  to  pro- 
ceed, leaving  the  party  to  such  remedy  as  he  might  have  by  motion 
to  suppress,  after  the  intended  mischief  is  inflicted.  There  can  be 
no  serious  difficulty  where  the  interrogatories  involve  matter  of  mere 
scandal  and  impertinence  wholly  foreign  to  the  controversy.  It  is 
.  well-settled  practice  to  refer  the  pleadings  to  the  master  to  purge 
them  of  scandal  and  impertinence.  There  is  no  doubt  that  inter- 
rogatories may  be  referred  for  the  Bame  reason.  But  where  the  al- 
leged ground  of  reference  is  that  the  testimony  sought  to  be  elicited 
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by  the  interrogatories  is  wholly  irrelevant  to  the  issue,  a  serious  dif- 
ficulty arises.  How  oan  the  oourt  or  master,  without  going  into  the 
whole  case  in  advanee  of  the  hearing,  determine  whether  the  testi- 
mony sought  is  wholly  irrelevant  or  not?  A  chancery  case  often 
presents  difficult  and  complex  questions  and  various  issues.  It  fre- 
quently happens  that  one  matter  of  evidence  becomes  necessary  to 
rebut  or  explain  some  other  matter  of  evidence  coming  incidentally 
into  the  inquiry.  Counsel  must  necessarily,  in  filing  interrogatories, 
anticipate  testimony  which  his  adversary's  witnesses  may  give,  and 
seek,  by  cross-interrogatories,  to  explain  or  rebut  it.  Hence  the  ex- 
treme— indeed,  almost  insuperable-~dimculty  of  assuming  to  strike 
out  interrogatories  in  limine.  The  safer  course  is  to  allow  the  in- 
terrogatory to  be  answered  in  any  doubtful  case,  and  determine 
the  objections  to  it  at  the  hearing,  or  in  the  progress  of  the  cause, 
upon  a  motion  to  suppress.  Nevertheless,  it  may  occur  that  inter- 
rogatories may  be  propounded  calling  for  testimony  so  clearly  and 
manifestly  foreign  to  the  controversy  that  they  ought  to  be  rejected 
at  the  very  threshold  of  the  case.  When  such  appears  to  be  the  case 
the  court  will  not  hesitate  to  make  a  reference  to  the  master,  with 
instructions  to  report  whether  any  interrogatories  to  which  specific 
objections  are  made  call  for  answers  manifestly  irrelevant  to  the  con- 
troversy. If  any  doubt  exists  as  to  the  materiality  of  the  testimony 
sought,  the  court  will  not  interfere,  but  leave  the  party  to  his  ordi- 
nary remedy  by  motion  to  suppress.  • 

The  defendant's  motion  is  sustained,  and  the  reference  ordered, 
with  the  foregoing  instructions.  See  Coeker  v.  Franklin  ds  Bagging 
Co.  1  Story,  Eep.  169. 


1.  National  Basxing  Law — Liability  of  Stockholder— Purpose  of  Tire  Law. 

It  was  the  intention  of  congress  by  its  act  (Rev.  St.  $  6151)  to  make  the  ex- 
cess of  the  cost  of  the  stock  of  a  national  bank,  up  to  the  par  value,  an  asset  of 
the  bank,  to  be  resorted  to  in  the  event  of  insolvency,  or  a  guaranty  fund,  (so 
to  apeak,)  in  case  the  property  of  a  bank  is  insufficient  to  pay  its  debts.  Who- 
ever becomes  a  stockholder  assumes  this  liability  as  an  element  of  his  contract. 

2.  Same — Liability  of  Pbrbons  Holding  Stock  ik  a  Representative  Capac- 

ity. 

Section  5152,  Rev.  St.,  was  designed  to  protect  persons  who  hold  stock  in  a 
representative  capacity  from  any  personal  liability,  and  only  makes  the  funds 
in  the  hands  or  under  the  control  of  such  representative  liable. 

In  Equity. 

Mason  Bros.,  for  plaintiff. 


Ibons  v.  Manup'bs  Nat.  Baits. 


(Distriot  Court,  JIT.  D.  Illinois.   July  14,  1884.) 


H.  B,  Hurd,  for  defendant. 
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Blodoett,  4.  The  principal  faota  which  I  deemed  ii  necessary  to 
consider  for  the  disposition  of  the  point  now  in  question  are  these : 
William  H.  Adams  was  a  shareholder  in  the  Manufacturers'  National 
Bank.  In  November,  1874,  the  bank  suspended  payment,  closed  its 
doors,  and  by  a  vote  of  the  shareholders  went  into  voluntary  liqui- 
dation, being  at  that  time  largely  indebted  beyond  its  assets.  Sub- 
sequently, James  Irons,  a  judgment  creditor,  filed  a  creditor's  bill,  and 
obtained  the  appointment  of  a  receiver  to  administer  the  assets  of 
the  bank.  After  the  passage  of  the  act  of  June,  30,  1876,  in  regard 
to  winding  up  the  affairs  of  national  banks,  a  supplementary  bill  was 
filed,  to  which  Adams  was  made  a  party  for  the  purpose  of  enforcing 
the  liability  of  the  stockholders.  Pending  this  proceeding  against 
■the  shareholders  Adams  died,  and  a  bill  of  revivor  was  filed  against 
his  administrator,  and  the  latter  demurs  to  the  bill,  on  the  ground 
that  the  liability  of  a  shareholder  of  a  national  bank  does  not  survive 
against  his  estate. 

Section  5151  of  the  Revised  Statutes  provides  that  "the  share- 
holders of  every  national  banking  association  shall  be  held  individu- 
ally responsible,  equally  and  ratably,  and  not  one  for  another,  for  all 
ooptraots,  debts,  and  engagements  of  such  association,  to  the  extent 
of-  the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in  ad- 
dition to  the  amount  invested  in  such  shares." 

In  support  of  his  demurrer  the  administrator  cites  a  large  number 
of  adjudged  cases,  chiefly  from  Massachusetts  and  Pennsylvania, 
where  the  contingent  liability  of  shareholders  for  the  debts  of  the  cor- 
poration in  which  they  held  stock,  under  the  special  statutes  of  those 
states,  was  involved  and  considered;  but  it  is  noticeable  that  in  most 
of  the  cases  the  question  was  either  on  the  liability  of  the  executor 
or  administrator  to  pay  calls  or  assessments  on  the  stock  of  deceased 
stockholders,  where  it  was  clear  that  the  stock  would  only  be  a  bur- 
den to  the  estate;  or  in  cases  where  the  stockholder's  liability  was 
held  to  be  in  the  nature  of  a  penalty  for  some  violation  of  the  provis- 
ions of  the  statute  regulating  the  affairs  of  the  corporation.  As  I  un- 
derstand the  able  and  exhaustive  brief  filed  by  the  learned  counsel 
for  defendant,  he  concedes  that  if  the  liability  of  a  shareholder  of  a' 
national  bank  is  to  be  construed  as  a  contract  obligation,  then  it  sur- 
vives as  against  the  representatives  of  his  estate. 

So  far  as  the  clause  of  the  national  bank  act  which  I  have  quoted 
has  been  construed  by  the  court,  it  seems  to  me  to  have  been  as- 
sumed that  it  was  the  intention  of  congress  to  make  this  a  contract 
liability.  These  cases  are  Davis  v.  Weed,  44  Conn.  569;  Hobbs  v. 
Western  Nat.  Bank,  9  Reporter,  469;  Davis  v.  Stevens,  17  Blatchf. 
259;  Laing  v.  Burley,  101  111.  591.  From  all  the  various  provis- 
ions of  the  act  it  seems  to  me  that  it  was  the  intention  of  congress 
to  make  this  liability  to  the  extent  of  the  par  value  of  the  stock, 
over  and  above  what  the  stock  had  cost,  an  asset  of  the  bank,  to  be 
resorted  to  in  the  event  of  insolvency,  or  a  guaranty  fund,  so  to 


I 


ZB0N8  V.  MANUP'bB  HAT.  BANK. 


speak,  in  case  the  property  of  a  bank  was  insufficient  to  pay  its  debts. 
Whoever  became  a  shareholder  assumed  this  liability  as  an  element 
of  his  contract.  He  is  declared  individually  responsible  for  the  lia- 
bilities of  the  bank,  to  the  extent  of  the  amount  of  his  stook  at  the 
par  value  thereof,  and  this  responsibility  attaches  as  soon  as  the  rela- 
tion of  shareholder  is  assumed,  and  continues  until  the  relation  ceases. 
My  view  is  that  congress  intended  to  give  all  persons  dealing  with  the 
bank  the  guaranty  or  assurance  of  this  shareholder's  liability,  for  the 
purpose  of  giving  credit  to  banks  organized  under  this  law.  The  cap- 
ital paid  in  on  the  shares  might  be  lost  or  wasted  by  fraud  or  bad 
management,  but  this  additional  shareholder's  liability  could  not  be 
wasted,  but  remains  as  a  fund  to  be  resorted  to  for  the  payment  of 
debts  when  the  other  means  of  payment  are  exhausted;  and  it  would' 
certainly  very  much  abridge  this  security  if  the  liability  of  a  share- 
holder is  to  cease  with  his  death.  It  seems  to  me  to  be  a  liability 
which  survives  against  the  estate  of  a  deceased  shareholder,  to  the 
same  extent  as  if  the  shareholder  had,  at  the  time  he  subscribed  to 
or  acquired  his  stock,  signed  a  written  agreement  to  pay  an  amount 
equal  to  the  par  value  of  the  stock,  on  the  debts  or  liabilities  of  the 
association,  when  called  upon  by  the  receiver  of  the  bank  to  do  so, 
and  such  an  agreement  undoubtedly  would  survive  as  against  the 
representatives  of  the  shareholder's  estate. 

Some  stress  is  also  laid  in  this  case  upon  the  succeeding  section, 
which  reads  as  follows : 

"Sec.  5152.  Persons  holding  stock  as  executors,  administrators,  guardians, 
or  trustees,  shall  not  be  personally  subject  to  any  liability  as  stockholders: 
but  the  estate  and  funds  In  their  hands  shall  be  liable  in  like  manner  and  to 
the  same  extent  as  the  testator,  intestate,  ward,  or  person  interested  in  such 
trust  funds  would  be  if  living  and  competent  to  act  and  hold  the  stock  in  his 
own  name." 

I  think  the  only  purpose  of  this  section  is  to  protect  persons  who 
hold  stock  in  a  representative  capacity  from  any  personal  liability, 
and  only  makes  the  funds  in  the  hands  or  under  the  control  of  such 
representative  liable.  The  object  of  this  section  undoubtedly  was  to 
encourage  the  investment  of  trust  funds  in  this  class  of  corporations 
by  relieving  the  trustees  from  personal  liability. 

In  this  case  I  think  the  court  can  only  adjudge  the  defendant  to 
pay  in  due  course  of  administration. 

The  demurrer  to  the  bill  is  therefore  overruled. 
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Co  well  v.  Jjammers  and  others* 


Circuit  Court,  D.  California.   August  11,  1884., 


Mineral  Land— Issue  op  Patent  Excepting — Intrusion  bt  Claimant— Col- 
lateral Attack  on  Patent. 

On  June  27,  1867,  under  the  acta  of  congress  of  July  1, 1862,  and  July  2, 1864, 
a  patent,  regular  on  its  face,  was  issued  tor  the  N.  E.  of  section  17,  town- 
ship 9,  range  9  E.,  Mt.  Diablo  base  and  meridian,  to  the  Central  Pacific  Kail- 
road  Company,  to  aid  in  the  construct -ion  of  its  road.  The  patent  expressly  ex- 
cepted all  mineral  lands,  should  any  be  found  within  the  tract  conveyed,  but 
there  was  nothing  to  indicate  that  any  part  of  such  land  was  mineral  land.  In 
1873  the  company  conveyed  the  land  to  M.,  who  entered  into  possession,  oc- 
cupied, fenced,  built  upon,  and  cultivated  the  land  until  1877,  when  he  sold 
it  to  C.,  who  also  went  into  possession  and  cultivated  and  used  the  land. 
In  1881  L.  entered  upon  a  part  of  the  land,  against  the  will  of  C,  and,  claim- 
ing that  it  was  mineral  land,  took  up  a  mining  claim  thereon.  EM,  that  L. 
could  not,  by  this  unlawful  intrusion,  initiate  a  right  to  a  mining  claim,  and 
that  the  patent  was  conclusive  when  collaterally  called  in  question ;  following 
Atherton  v.  Fowler,  96  (J.  S.  613,  and  Sted  v.  Strutting  Co.  106  U.  &  447;  S.  C. 
1  Sup.  Ct.  Rep.  389. 

In  Equity. 

D.  Johnson  and  W.  H.  Bcatty,  for  complainant. 
George  O.  Blanchard,  for  defendants. 

Sawyeb,  J.  This  is  a  suit  in  equity  to  enjoin  the  defendants  from 
committing  a  trespass  in  the  nature  of  waste,  in  working  a  gold  mine 
on  the  N.  E.  £  of  section  17,  township  9  N.,  range  9  E.,  Mt.  Diablo 
base  and  meridian.  The  quarter  section  is  a  part  of  a  section  des- 
ignated by  an  odd  number  within  the  limits  of  the  grant  made  by 
congress  to  the  Central  Pacific  Bailroad  Company,  to  aid  in  the  con- 
struction of  said  company's  road,  by  the  act  of  July  1,  18G2,  (12  St. 
489,)  as  amended  by  the  act  of  July  2, 1864,  (13  St.  356.)  The  road 
having  been  completed  in  accordance  with  the  provisions  of  said  acta 
of  congress,  a  patent  in  the  usual  form  was  issued  to  the  Central  Pa- 
cific Railroad  Company  on  June  27,  1867.  The  granting  clause  of 
the  patent  is  as  follows : 

"Now  know  ye,  that  the  United  States  of  America,  in  consideration  of  the 
premises,  and  pursuant  to  the  said  acts  of  congress,  have  given  and  granted, 
and  by  these  presents  do  give  and  grant,  unto  the  said  Central  Pacific  Rail- 
road Company  of  California,  and  to  its  assigns,  the  tracts  of  land  situated  as 
aforesaid  and  described  in  the  foregoing,  yet  excluding  and  excepting  from 
the  transfer,  by  these  presents,  'all  mineral  lands,'  should  any  such  be  found 
to  exist  in  the  tracts  described  in  the  foregoing;  but  this  exception  and  ex- 
clusion, according  to  the  terms  of  the  statute,  shall  not  be  construed  to  in- 
clude coal  and  iron  land. 

"To  have  and  to  hold  the  said  tracts,  with  the  appurtenances,  unto  the  said 
Central  Pacific  Railroad  Company  of  California,  and  to  its  assigns,  forever, 
with  the  exclusion  and  exception  as  aforesaid." 


On  March  13,  1873,  the  Central  Pacific  Railroad  Company  duly 
conveyed  the  said  quarter  section,  with  other  lands,  to  Daniel  Mc- 
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Carty.  MeCarty  went  into  the  actual  possession  and  occupation  of 
the  land,  claiming  title  under  the  said  United  States  patent  and  sub- 
sequent conveyance  to  himself.  He  fenced,  the  lands  embracing  said 
quarter  of  seotion  17;  .erected  a  house,  barn,  and  other  out-buildings 
and  improvements  npon  the  said  quarter  section;  cultivated  portions 
of  it  in  grain  and  other  products  used  in  his  family,  including  bis 
employes ;  burned  lime  on  it  for  sale;  and  used  the  rest  of  it  for  hay 
and  pasturage,  having  a  large  number  of  cattle,  sheep,  and  hogs  upon 
the  land.  He  was  thus  in  the  actual  possession  and  occupation  of 
the  land  in  question,  having  it  under  fence  and  in  actual  use  from 
the  time  of  his  purchase,  in  1878,  till  November  24,  1877,  on  which 
day  he  duly  conveyed  to  the  complainant,  Gowell,  who,  npon  receiv- 
ing such  conveyance,  went  into  the  actual  possession  and  occupation 
of  the  said  land,  which,  by  and  through  his  employes,  he  has  ever 
since  possessed,  occupied,  and  used  for-  purposes  similar  to  those  to 
which  they  were  applied  by  his  grantor,  MeCarty. 

The  defendant,  by  the  permission  of  complainant,  had  erected  a 
cabin  on  a  portion  of  the  lands  of  complainant  other  than  that  part 
upon  which  the  trespass  is  alleged  to  have  been  committed,  and  out- 
side said  quarter  of  section  17,  in  which  he  had  lived  some  years  by 
complainant's  permission, 'though  without  any  lease;  from  time  to 
time,  as  his  services  were  required,  working  for  oomplainant.  In 
August,  1881,  defendant,  without  the  consent  and  against  the  will  of 
complainant,  entered  upon  the  particular  portion  of  the  land  now  in 
question,  assuming  it  to  be  public  mineral  land,  prospected  for  a  mine, 
and  located  a  mining  claim  in  pursuance,  as  he  claims,  of  the  rules 
and  regulations  of  miners  of  the  district,  and  of  the  Revised  Statutes 
of  the  United  States,  npon  the  subject,  upon  what  he  now  claims  to 
be  a  gold-bearing  quartz  lode.  He  insists  that  a  valuable  gold  mine 
has  been  found  to  exist  at  the  point  of  the  location  claimed;  that 
the  act  of  congress  did  not  grant  "mineral  lands"  to  the  Central  Pa- 
cific Railroad  Company;  that  the  patent,  although  covering  the  land 
in  terms,  excepts  from  its  operation  any  lands  that  may  be  found  to 
be  mineral;  that  the  lode  in  question  did  not  pass  to  the  railroad 
company  either  by  the  act  of  congress  or  the  patent;  and  that  it 
was,  at  the  date  of  his  location,  public  "mineral  land,"  open  to  ex- 
ploration and  location  by  him.  There  is  a  good  deal  of  testimony 
tending  to  show  that  there  was  a  placer  mine  on  the  quarter  section 
which  had  been  exhausted  and  abandoned  before  the  railroad  grant 
attached;  also  that  there  had  been  some  prospecting  for  quartz,  and 
Borne  found,  but  that  it  did  not  appear  to  be  of  sufficient  value  to  pay 
for  working,  and  that  all  work  of  the  kind  had  also  been  abandoned 
before  the  rights  of  the  railroad  company  attached;  and  that  nothing 
had  been  afterwards  done,  except  by  the  grantees  in  the  patent,  and 
that  of  very  little  consequence,  to  find,  work,  or  develop  a  mine,  till 
the  entry  and  acts  of  defendant  in  1881,  complained  of. 

An  application  to  the  land-office  to  purchase  the  mine  claimed  to 
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have  been  located  by  defendant  on  the  quarter  section  in  question, 
made  subsequently  to  the  looation  of  defendant,  was.  rejected,  on  the 
ground  that  the  land  had  already  been  regularly  patented  to  the  Cen- 
tral Pacific  Railroad  Company,  at  a  time  when  there  were  no  known 
valuable  mines  upon  them,  and  that,  notwithstanding  the  clause  in 
the  patent  excluding  mineral  lands,  the  exclusion  did  not  embrace 
mines  that  might  be  subsequently  discovered  and  developed,  and 
that,  in  issuing  the  patent  to  the  railroad  company,  the  jurisdiction 
and  powers  of  the  land-office  had  been  exhausted.  The  commissioner 
of  the  general  land-office,  in  affirming  the  decision  of  the  local  office 
in  rejecting  the  application,  says : 

"Applicant claims  that  said  Marble  Valley  quartz  mine  was  discovered  in 
July,  1881.  He  further  claims,  that,  having  complied  with  the  provisions  of 
section  2325,  United  States  Revised  Statutes,  his  application  should  have  been 
received.  Applicant's  counsel  argue  that  mineral  lands  did  not  pass  to  the 
railroad  company  by  said  patent  issued  under  the  acts  of  July  1,  1862,  and 
July  2,  1864,  and  in  support  thereof  refer  to  numerous  decisions  of  courts 
and  of  this  department.  The  only  question  arising  here  is,  were  these  lands,  at 
date  of  the  patent  to  the  railroad  company,  mineral,  so  that  they  should  have 
been  excluded  from  such  patent?  If  so,  then  the  patenting  was  an  error  of 
this  office,  or  fraud  was  practiced 'by  the  railroad  company.  If  not,  then  the 
title  to  the  lands  vested  at  date  of  the  patent  in  the  railroad  company,  and 
this  office  has  no  further  jurisdiction  in  the  premises.  It  is,  therefore,  plain 
that  the  decisions  cited  by  the  applicant's  counsel  do  not  apply  to  the  case  in 
hand.  Said  township  was  surveyed  in  1866,  and  section  lines  were  run.  This 
was  at  a  date  when  subdivisions!  lines  of  townships  were  not  run  in  the  sur- 
vey of  mineral  lands.  Provision  for  extending  the  public  surveys  over  all  the 
mineral  lands  was  not  made  until  the  act  of  July  9, 1870.  The  fact  of  the  sur- 
vey of  said  section  17  in  1866,  and  that  the  plat  of  the  survey  of  the  town- 
ship or  the  field-notes  fail  to  show  section  17  to  contain  •  valuable  mineral  de- 
posits,' make  a  prima  facie  case  in  favor  of  the  agricultural  character  of  the 
section.  It  is  not  alleged,  nor  does  it  appear  anywhere  in  the  case,  that  any 
valuable  mineral  was  discovered  on  section  seventeen  prior  to  the  issuing  of 
the  patent. 

"Under  the  grant  to  the  state  of  California  of  sections  sixteen  and  thirty- 
six  for  school  purposes,  the  title  vests  in  the  state  upon  survey,  if  subsequent 
to  the  act,  if  the  lands  were  not  known  to  be  mineral  at  that  date.  Sick. 
Min.  Dec.  246.  'AH  mineral  deposits  discovered  upon  lands  after  United 
States  patent  therefor  has  issued  to  a  party  claiming  under  the  laws  regulat- 
ing the  disposal  of  agricultural  lands,  pass  with  the  patent,  and  this  office 
has  no  further  jurisdiction  in  the  premises.'  Oopp,  U.  S.  Min.  Lands,  121. 
This  is  an  established  principle  recognized  by  this  office,  and  applying  to  rail- 
road companies  claiming  agricultural  lands,  as  well  as  to  any  other  party 
claiming  under  the  laws  regulating  the  disposal  of  agricultural  lands.  The 
excepting  clause  in  the  patent  to  the  railroad  company,  excluding  all  mineral 
lands,  other  than  coal  and  iron  lands,  from  the  transfer,  is  construed  to  mean 
lands  "known  to  contain  valuable  minerals  prior  to  the  issuing  of  the  patent. 
Subsequent  discoveries  would  not  affect  the  title  of  the  company  to  Vie  lands; 
it  would  be  entitled  to  the  lands  thus  discovered.  The  patent  in  this  case  ap- 
pears to  have  been  regularly  issued,  and  no  error  in  this  office  in  issuing  the 
same,  or  fraud  on  the  part  of  the  railroad  company,  is  alleged  or  claimed. 
*  *  *  The  title  to  the  lands  applied  for  is  vested  in  the  railroad  company, 
under  its  said  patent  dated  June  27, 18G7,  and  the  land  is  not  subject  to  further 
disposal  by  the  United  States." 
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The  complainant  insists  that,  in  view  of  the  indisputable  facts 
appearing  in  the  case,  the  defendant  is  not  in  a  position  which  en- 
titles him,  in  this  proceeding,  to  collaterally  assail  the  validity  of 
his  title  under  the  patent  for  two  reasons;  and,  if  I  rightly  compre- 
hend the  decisions  of  the  supreme  court  upon  similar  questions,  he  is 
clearly  right  in  this  position.  In  Atherton  v.  Fowler  the  supreme 
court  distinctly  held  that  no  right  of  pre-emption  oan  be  established 
by  a  settlement  and  improvement  on  a  tract  of  land  conceded  to  be 
public,  where  the  pre-emption  claimant  intruded  upon  the  actual 
possession  of  another,  who,  having  no  other  valid  title  than  posses- 
sion, had  already  settled  upon,  inclosed,  and  improved  the  tract;  that 
such  an  intrusion  is  but  a  naked,  unlawful  trespass,  and  cannot  in- 
itiate a  right  of  pre-emption.  96  U.  S.  518.  This  decision  was  af- 
firmed in  Hosmer  v.  Wallace,  97  U.  S.  579,  and  Quinby  v.  CotUan, 
104  U.  3. 421.    In  the  latter  case  the  court  says:  ■  -  ~ 

"A  settlement  cannot  be  made  upon  public  land  already  occupied;  as 
against  existing  occupants,  the  settlement  of  another  is  ineffectual  to  estab- 
lish a  pre-emption  right.  Such  is  the  purport  of  our  decisions  in  Atherton 
v.  Fowler,  96  U.  S.  513,  and  Hoemer  v.  Wallace,  97  TJ.  8.  575."  104  U.  S. 
423. 

The  laws  no  more  authorize  a  trespass  upon  the  actual  possession 
and  occupation  of  another,  for  the  purpose  of  initiating  a  pre-emption 
right  to  take  up  and  acquire  under  the  statutes  the  title  to  a  piece  of 
mineral  land,  than  to  initiate  an  ordinary  pre-emption  right  to  a 
tract  of  agricultural  land.  The  law  does  not  encourage  or  permit, 
for  any  purpose,  unlawful  intrusions  and  trespasses  upon  the  actual 
possession  and  occupation  of  another.  To  permit  a  right  or  confer 
authority  to  thus  initiate  a  title  to  the  public  land,  would  be  to  en- 
courage strife,  breaches  of  the  peace,  and  violence  of  such  a  character 
as  to  greatly  disturb  the  public  tranquillity.  We  are,  unfortunately, 
not  without  painful  examples  of  this  kind  in  this  state.  Actual  pos- 
session and  occupation  of  lands  in  good  faith,  public  or  otherwise, 
have  always,  as  against  naked  trespassers,  been  regarded  as  evidence 
of  title,  and  fully  protected  by  the  courts  of  this  state  from  its  first 
settlement.  In  this  case  the  defendant  intruded  upon  the  actual  pos- 
session and  occupation  of  the  complainant,  prospected  for  and  located 
a  supposed  mine  upon  lands  which  had  been  inclosed  with  a  sub- 
stantial fence,  and  in  the  actual  continuous  possession,  occupation, 
and  use  of  the  complainant  and  his  immediate  grantor  for  eight 
years,  claiming  title  under  a  patent  of  the  United  States,  regularly 
issued  14  years  before.  He  is  a  mere  stranger  and  trespasser  upon 
the  actual  possession  and  occupation  of  the  complainant,  without  any 
right  recognized  by  the  law  of  the  land,  and  is  not  in  a  position  to 
assail  the  complainant's  title.  If  this  is  not  the  rule  established  by 
the  decisions  of  the  supreme  court,  then  I  am  unable  to  comprehend 
their  import.    Bee,  also,  DoU  v.  Meador,  16  Cal.  320  et  geq. 

The  patent  is  entirely  regular  and  valid  upon  its  face,  as  well  as 
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when  compared  with  the  record  in  the  land-office.  If  defeated,  it 
must  be  upon  parol  evidence  of  matters  dehors  the  patent  and  rec- 
ord, developed  subsequently  to  the  issue  of  the  patent.  To  permit 
every  intruder,  upon  his  own  notions  of  propriety,  to  collaterally  as- 
sail a  patent,  regularly  issued,  on  the  grounds  and  under  the  circum- 
stances disclosed  iD  this  case,  would  be  intolerable.  If  any  one  was 
injured  by  the  issue  of  complainant's  patent  for  lands,  since  ascer- 
tained by  exploration  to  be  mineral  lands,  and  for  that  reason  not 
intended  to  be  embraced  in  the  congressional  grant,  it  was  the  United 
States,  not  the  defendant.  No  vested  right  of  his  was  invaded  or 
affected  by  the  issue  of  the  patent,  he  having  at  that  time  acquired 
no  interest.  He  had  no  equity  then,  and  he  has  none  now,  that  en- 
titles him  to  litigate  the  title  of  complainant  derived  from  his  patent, 
and  actual  possession  thereunder. .  His  present  equity  rests  alone 
upon  a  trespass  committed  upon  the  actual  possession  of  complain- 
ant. 

I  also  think  it  clear  that  the  defendant  is  not  in  a  position  to  col- 
laterally assail  complainant's  title  resting  upon  the  patent,  under  the 
rule  established  by  the  supreme  court  in  Steel  v.  Smelting  Co.  106 
U.  S.  447;  S.  C.  1  Sup.  Ct.  Rep.  389;  Smelting  Co.  v.  Kemp,  104 
U.  S.  640-647,  and  other  cases  cited  in  tho.se  eases;  It  is  sought  to 
distinguish  this  case  from  the  smelting  company  cases  cited,  on  the 
ground  of  the  clause  in  the  patent  now  in  question,  "yet  excluding 
and  excepting  from  the  transfer  of  these  presents  *  all  mineral  lands,' 
should  any  be  found  to  exist  in  the  tracts  described  in  the  foregoing. 
*  *  *  To  have  and  to  hold  *  *  *  with  the  exclusion  and 
exception  aforesaid."  In  my  judgment,  the  insertion  of  this  clause 
in  the  patent  issued  in  no  respect  affects  the  rule  as  established  by 
the  supreme  court  in  those  oases,  or  its  applicability  to  this  case. 
The  act  granting  to  the  railroad  company  "the  alternate  sections  of 
the  public  lands  designated  by  odd  numbers,"  provided  "that  all 
mineral  lands  shall  be  excepted  from  the  operation  of  this  act;" 
that  is  to  say,  are  not  included  in  the  legislative  grant.  12  St.  p.  492, 
§  3.  The  act  itself  is  a  present  grant,  and  makes  the  exception.  So 
the  aet  to  extend  to  California  the  right  of  pre-emption  to  unsurveyed 
public  lands,  in  like  manner  provided  "that  the  provisions  of  this 
section  shall  not  be  held  to  authorize  pre-emption  and  settlement  of 
mineral  lands,  which  are  hereby  exempted  from  the  provisions  of 
this  act,"  (Id.  p.  410,  §  7;)  and  by  section  2258,  Rev.  St.,  mineral 
lands  are  also  reserved  from  sale.  In  all  these  cases  the  act  of  con- 
gress itself,  in  like  terms,  excludes  mineral  lands.  In  neither  case  * 
does  it  provide  that  any  clause  excepting  mineral  lands  should  be 
inserted  in  the  patent.  Yet  the  clause,  for  some  reason,  is  inserted 
in  the  railroad  grants,  while  it  is  omitted  in  pre-emption  and  other 
patents,  so  far  as  such  patents  have  come  under  my  observation. 
Section  4  of  the  act  granting  lands  to  the  railroad  company  provides 
.that  upon  the  certificate  of  the  commissioner  provided  fox,  that  a 
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prescribed  number  of  miles  of  road  has  been  completed  m  accordance 
with  the  provisions  of  the  act,  "patents  shall  issue  conveying  the 
right  and  title  to  said  lands  [the  alternate  sections  designated  by  odd 
numbers]  to  said  company  on  each  side  of  the  road,  as  far  as  the 
same  is  completed,  to  the  amount  aforesaid ;  and  patents  shall,  in  like 
manner,  issue  as  each  forty  miles  of  said  road  and  telegraph  line  are 
completed."  There  is  no  express  authority  in  the  statute  to  issue  a 
patent  covering  known  mineral  lands  at  all,  and  no  more  authority 
to  insert  a  clause  in  a  patent  issued,  excepting  or  excluding  there, 
from,  generally  and  indefinitely,  without  describing  them  so  as  to 
identify  the  exceptions  made  by  the  patent,  "mineral  lands,"  should 
any  be  found  to  exist  in  the  tracts  described.  There  is  just  as  little 
authority  for  one  as  the  other;  as  little  authority  for  inserting  the 
clause  of  exclusion,  as  for  issuing  any  patent  at  all  embracing  mineral 
lands.  Under  the  statute,  it  is  as  clearly  the  duty  of  the  officers  au- 
thorized to  issue  patents  to  the  railroad  companies  to  ascertain 
whether  the  lands  patented  are  embraced  in  the  congressional  grant 
and  patentable,  or  are  mineral  lands  and  not  patentable,  as  it  is  in 
the  case  of  a  pre-emption,  homestead,  or  other  entry  and  sale  of  pub- 
lic lands,  to  ascertain  the  facts  authorizing  the  issue  of  the  patent. 

The  act  of  congress,  as  long  ago  as  1796,  provided  that  "every 
surveyor  shall  note  in  his  field-book  the  true  situations  of  all  mines, 
salt-licks,  salt-springs,  and  mill-seats  which  shall  oome  to  his  knowl- 
edge. *  *  *  These  field-books  shall  be  returned  \o  the  surveyor 
general,  who  shall  thereupon  cause  a  description  of  the  whole  lands 
surveyed  to  be  made  out,  and  transmitted  to  the  officers  who  may  su- 
perintend the  sales"  1  St.  p.  466,  §  2.  The  object,  doubtless,  is  to 
enable  the  officers  in  charge  to  determine  whether  the  lands  are  pat- 
entable or  not.  This  provision  has  been  in  force  ever  since,  and  it 
was  carried  into  the  Revised  Statutes,  (section  2395.)  So,  also,  the 
mineral  lands,  at  the  date  of  the  survey  of  these  lands,  were  not  au- 
thorized to  be  surveyed  by  running  the  seotion  lines.  Thus  the  gov- 
ernment has  provided  means  to  enable  the  land-office  to  determine 
the  character  of  the  lands,  and  whether  or  not  they  are  of  the  char- 
acter granted  by  the  acts,  or  authorized  to  be  sold  or  otherwise  dis- 
posed of.  No  authority  is  given  to  issue  patents  in  any  of  these 
cases  to  mineral  lands  excepted  in  the  acts  of  congress,  and  this  fact 
necessarily  involves  the  duty  to  determine  whether  lands  for  which 
patents  are  sought  are  mineral  or  not,  and  it  is  presumed  that  that 
duty  was  duly  performed.  In  this  case,  the  evidence  shows  that  there 
was  nothing  in  the  records  of  the  land-office  to  indicate  that  the 
lands  in  question  were  mineral;  and  the  fact  that  they  had  been 
surveyed  at  a  time  when  mineral  lands  were  not  authorized  to  be 
surveyed,  and  the  plats  filed  without  designating  the  lands  as  min- 
eral, is  prima  facie  evidence  that  they  were  not  mineral  in  character, 
and  were  included  in  the  congressional  grant  and  patentable  as  such. 
The  question  as  to  their  patentability  was,  therefore,  determined  on 
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the  surveys,  records,  and  evidence.  And  the  patent  makes  out,  at 
least,  a  prima  facie  case  of  title  in  complainant. 

The  issue  of  the  patent  to  the  Central  Pacific  Bailroad  Company, 
then,  notwithstanding  the  unauthorized,  general,  and  indefinite  clause 
of  exception  and  exclusion  "of  mineral  lands,  should  any  be  found  to 
exist  in  the  tracts  described,"  now  claimed  by  defendant  to  leave 
the  facts  open  for  contest,  is  just  as  clearly  a  determination  by  the 
officers  of  the  land  department  that  the  lands  described  in  the  pat- 
ent are  not  mineral,  and  are  a  part  of  the  lands  granted  by  the  act, 
as  in  the  case  of  a  patent  issued  to  a  pre-emption  homestead  claim- 
ant, or  other  purchaser,  under  acts  of  congress  having  similar  ex- 
ceptions, without  any  similar  clause  of  exception  and  exclusion  in- 
serted in  the  patent.  The  lands  are  either  patentable  under  the  act 
or  they  are  not.  If  patentable,  the  issue  of  a  patent  is  authorized. 
If  not  patentable,  it  is  unauthorized,  and  the  issue  of  a  patent  is, 
clearly,  as  conclusive  evidence  of  the  determination  of  the  fact  of 
patentability,  upon  a  collateral  attack,  in  the  one  case  as  in  the 
other.  Suppose  it  should  afterwards  turn  out  that  all  is  mineral 
land.  The  exception  would  be  as  broad  as  the  grant,  and  be  void  as 
an  exception.  Is  it  any  the  less  so,  in  this  class  of  cases,  as  to  a  part  ? 
No  provision  of  the  statute  has  been  brought  to  my  notice  authoriz- 
ing any  distinction  in  these  different  classes  of  patents,  or  authoriz- 
ing any  vague  or  uncertain  exception,  leaving  the  question  as  to  what 
is  granted  and  what  is  not,  open  to  contest  upon  parol  evidence  of 
matters  dehor*  the  patent  subsequently  developed  and  brought  to 
light.  The  land  department  in  this  very  case,  as  in  cases  of  pat- 
ents to  pre-emptioners,  homestead  claimants,  and  other  purchasers 
of  the  public  lands,  have  acted,  and  I  think  correctly,  upon  the  idea 
that  patents  to  lands  not  known  to  be  mineral  lands  at  the  time  the 
patent  issued,  carry  the  title  to  all  mines  subsequently  discovered  in 
the  lands,  notwithstanding  the  reservation  from  sale  of  mineral  lands 
in  the  acts  of  congress.  By  the  words  "mineral  lands"  must  be  un- 
derstood lands  known  to  be  such,  or  which  there  is  satisfactory  rea- 
son to  believe  are  such  at  the  time  of  the  grant  or  patent.  And  the 
United  States  courts  which  have  bad  occasion  to  act  upon  this  sub- 
ject, so  far  as  I  am  aware,  have  adopted  that  idea.  P.  C.  M.  db  M. 
Co.  v.  Spargo,  S  Sawy.  645;  S.  C.  16  Fed.  Rep.  348.  There  must 
be  some  point  of  time  when  the  character  of  the  land  must  be  finally 
determined,  and,  for  the  interest  of  all  concerned,  there  can  be  no 
better  point  to  determine  this  question  than  at  the  time  of  issuing 
the  patent.  The  supreme  court  has  not  yet  had  occasion  to  decide 
the  point  as  to  the  effect  on  a  patent  of  a  discovery  of  a  valuable 
mine  in  lands  subsequent  to  the  issue  of  a  patent.  Any  other  con- 
struction would  be  disastrous  in  the  extreme  to  the  holders  of  lands 
in  California  under  United  States  patents.  If  land  which  a  party 
has  actually  occupied,  possessed,  and  peaceably  enjoyed  for  a  long 
series  of  years,  claiming  title  under  a  patent  of  the  United  States  15 
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years  old,  can  be  entered  upon  and  prospected  for  a  mine  by  any 
trespasser  who  chooses  to  do  so,  and,  a  mine  being  found,  the  mine 
can  be  located,  and  taken  out  of  the  patent  on  the  vague  and  uncer- 
tain exception  in  the  patent  in  question,  it  can  be  done  fifty  or  a  hun- 
dred years  hence,  and  the  paten t>  instead  of  being  a  muniment  of  title 
upon  which  the  patentee  or  his  grantees  oan  rest  in  security,  would 
be  but  a  delusion  and  a  snare.  Congress  could  never  have  contem- 
plated such  a  construction  and  execution  of  the  acts  in  question.  In 
much  the  larger  portion  of  the  mining  regions  of  the  state,  the  placer 
mines  were  worked  out,  exhausted  of  their  mineral,  and  utterly  aban- 
doned for  mining  purposes  years  ago,  and  since  their  exhaustion  and 
abandonment  they  have  been  taken  up  by  and  patented  to  pre-emp- 
tion era,  homestead  claimants,  railroad  companies,  and  other  pur- 
chasers, as  agricultural  lands,  and  have  been  fenced,  cultivated, 
grazed,  planted  with  orchards  and  vineyards,  built  upon,  occupied, 
and  enjoyed  by  a  large,  thriving,  prosperous,  contented,  and  happy 
population.  Those  who  were  once  miners,  after  working  out  their 
mines,  have  themselves  purchased  as  agricultural  lands  the  lands 
which  they  had  thus  exhausted  of  their  mineral  wealth,  and  have 
now  become  agriculturists,  farmers,  stock-raisers,  fruit  and  wine  pro- 
ducers, etc.  The  very  township  in  whioh  the  land  in  question  is 
situated,  and  of  which  it  forms  a  part,  affords  a  striking  illustration 
of  ihe  facts  stated.  According  to  the  record  of  the  land-office  in  evi- 
dence, said  township  9,  which  is  situated  in  the  mining  region,  con- 
tains 22,970.76  acres  of  land,  of  whioh  there  have  been  sold  and 
patented,  under  pre-emption  and  homestead  laws,  8,957.77  acres; 
granted  and  patented  to  the  railroad  company,  9,848.29  acres ;  ap- 
plied for  under  homestead  laws  and  not  yet  patented,  1,043.13;  sold 
under  the  mining  laws  as  placer  mines,  110  acres;  as  quartz  mines, 
.93  of  an  acre;  and  as  marble  mines,  13.47  acres.  Are  the  owners 
of  all  these  lands,  thus  sold,  to  be  for  all  time  liable  to  have  their 
possession,  held  under  patents  upon  their  face  regularly  issued,  in- 
truded upon  by  any  trespasser  who  chooses  to  prospect  his  orchard 
or  vineyard  or  pasture  for  a  mine,  and  when  a  mine  shall  be  found 
have  it  taken  from  him  by  the  intruder  under  the  olaim  that  the  pat- 
ent is  void  on  the  grounds  insisted  upon  in  this  case,  that  the  land 
was  not  subject  to  sale  in  the  case  of  purchasers,  or  was  not  granted 
in  the  case  of  the  railroad  company?  If  such  be  the  case,  there  is 
certainly  a  serious  defect  in  the  laws,  or  in  their  execution.  I  am 
unable  to  discover  or  believe  that  such  a  position  is  sanctioned  by  the 
laws,  or  by  the  decisions  of  the  supreme  court.  The  exception  of 
mineral  lands  from  the  grant  in  the  act  of  congress  is  explicit.  There 
is  no  express  authority,  no  provision  at  all,  requiring  or  authorizing 
this  exception  to  be  repeated  in  the  patent.  Lands  patentable  under 
the  grant,  and  no  others,  are  authorized  to  be  patented.  If  the  ex- 
ception in  the  patent  is  no  broader  in  its  signification  than  the  stat- 
ute, it  adds  nothing  to  and  takes  nothing  from  the  effect  of  the  statute 
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itself  in  this  respedt,  or  to  the  eflect  of  the  patent  issued  in  pursu- 
ance of  the  statute.  If  it  is  broader  than  the  statute,  then  it  is 
wholly  unauthorized  by  law,  and  as  to  the  part  which  goes  beyond 
the  statute,  at  least,  is  utterly  void.  A  patent  upon  its  face  should 
either  grant  or  not  grant.  It  must  be  seen  from  a  construction  of 
the  language  of  the  grant  itself  whether  anything  is  granted  or  not, 
and,  if  anything  be  granted,  what  it  is.  There  is  no  authority  to  issue 
a  patent  which,  in  effect,  only  says  if  the  lands  herein  described  here- 
after turn  out  to  be  agricultural  lands,  then  I  grant  them,  but  if  they 
turn  out  to  be  mineral  lands,  then  I  do  not  grant  them.  Such  a 
patent  would  be  so  uncertain  that  it  would  be  impossible  to  deter- 
mine, from  the  face  of  the  patent,  whether  anything  is  granted  or 
not.  The  most  that  can  be  said,  then,  is  that  the  clause  of  exception 
and  exclusion  in  the  patent  in  no  way  affects  the  rights  of  the  par- 
ties given  by  the  statute,  in  no  way  enlarges  or  restricts  those  rights, 
and  the  same  force  and  effect  must  be  given  to  the  patent  on  a  col- 
lateral attack  as  would  be  given  to  it  had  the  clause  been  omitted,  as 
both  classes  of  patents  would  depend  upon  and  be  controlled  by  the 
same  or  similar  statutory  provisions.  We  have  seen,  in  the  cases 
cited  from  the  supreme  court  reports,  that  patents  issued  under  the 
various  acts  of  congress  excepting  and  reserving  mineral  lands  from 
sale  or  grant,  in  precisely  similar  language,  but  which  omit  the  clause 
of  exception  and  exclusion  found  in  the  patent  in  question,  have 
always  been  held  by  the  supreme  court  to  be  unassailable  collater- 
ally. The  same  rule  must  be  held  applicable  to  the  patent  in  ques- 
tion and  those  like  it.  ( 

If  the  foregoing  views  are  correct,  it  would  have  been  better  if  no 
distinction  had  been  made  between  patents  issued  under  different 
acts  of  congress  having  similar  exceptions;  better  if  no  such  excep- 
tion had  been  inserted  in  the  patent.  The  exception  inserted  in  this 
class  of  patents,  upon  the  view  adopted,  only  affords  a  pretext  for 
collaterally  assailing  its  validity,  thus  inviting  and  stimulating  liti- 
gation. Circumstances  from  the  beginning,  in  this  state,  seem  to 
have  conspired  to  afford  an  infinite  variety  of  pretexts,  more  or  less 
plausible,  for  assailing  all  classes  of  patents  to  land  issued  by  the 
United  States,  and  on  that  ground  to  create  a  very  general  and  wide- 
spread feeling  of  insecurity  and  distrust  in  regard  to  land  titles.  The 
sooner  it  comes  to  be  a  generally  recognized  principle  that  a  United 
States  patent,  regular  upon  its  face  and  upon  the  record,  issued  in 
the  forms  prescribed  by  the  laws,  means  something, — that  it  is  unas- 
sailable collaterally,  or  even  with  success  directly,  by  parties  having 
the  proper  status,  except  upon  clear  and  indisputable  grounds  and 
evidence, — the  sooner  confidence  in  land  titles  will  be  re-established, 
and  the  better  it  will  be  for  the  good  order,  tranquillity,  prosperity, 
and  happiness  of  the  people  of  California. 

In  my  judgment,  the  defendant  is  not  in  a  position,  in  this  suit,  to 
assail  or  question  the  title  of  the  complainant  resting  upon  his  pat* 
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ent,  and  his  possession  under  it,  for  the  reasons  stated  on  all  tbe 
points  discussed  in  the  opinion.  The  view  taken  upon  the  points 
discussed  renders  it  unnecessary  to  consider  the  evidence  as  to 
whether  the  land  in  dispute  is  in  fact  mineral  land,  or,  if  it  is, 
whether  its  mineral  character  was,  in  fact,  known  at  the  date  of  the 
patent. 

Let  a  decree  he  entered  for  complainant  for  a  perpetual  injunction, 
in  pursuance  of  the  prayer  of  the  bill,  with  oosts. 


.  Taylob  and  others  v.  Robertson  and  others. 
{Circuit  Court,  N.  D.  Illinois.   April  14, 1884) 

1.  Bankruptcy—  Estate  or  Assignee  ib  that  which  Bankrupt  Held  when 

Petition  was  Filed. 

It  was  the  purpose  of  congress,  as  evidenced  by  sections  6044, 5048,  Rev.  St., 
tit.  "Bankruptcy,"  to  clothe  the  assignee  of  the  bankrupt  with  the  latter's 
estate  whenever  such  assignee  should  be  appointed  and  a  deed  made  to  him 
in  the  same  condition  ana  plight  as  such  estate  was  in  when  the  petition  in 
bankruptcy  was  filed. 

2.  Same — Balk  Made  between  Filing  of  Petition  and  Adjudication  of 

Bankruptcy— Rights  oV  Assignee. 

A  sale  made  between  the  date  of  the  adjudication  of  bankruptcy  and  the  ap- 
pointment of  the  assignee  is  at  least  voidable  as  against  the  assignee  or  those 
claiming  under  him. 

Creditor's  Bill. 

McCoy,  Pope  <t  McCoy,  for  complainants. 
Paddock  &  Aldis,  for  defendants. 

Blodgett,  J.  The  questions  in  this  cause  arise  upon  the  plead- 
ings and  proofs  in  a  creditor's  bill  and  several  amended  and  supple- 
mental bills  filed  thereafter.  On  the  thirtieth  of  July,  3877,  com- 
plainants Taylor  and  Bruce  recovered,  on  the  law  side  of  this  court, 
a  judgment  against  William  Scott  Robertson  for  the  sum  of  $21,786 
and  costs.  On  this  judgment  execution  was  duly  issued  to  the  mar- 
shal of  this  district,  and  returned  "no  property  found,"  January  24, 
1878;  a  creditor's  bill  in  the  usual  form  was  filed  by  complainants, 
to  which  Francis  B.  Peabody,  Benjamin  E.  Gallup,  and  others  were 
made  defendants,  with  the  allegation  "that  they,  or  some  one  or  other 
of  them,  have  in  their  possession  or  control  personal  property,  and 
hold  title  to  real  estate  which  belongs  to  said  defendant  Robertson, 
or  in  which  he  is  some  way  beneficially  interested. "  Due  service  of 
process  was  had  on  the  defendants  in  this  bill  before  the  return-day 
thereof,  and  the  defendant  Peabody  demurred  to  the  bill  for  want  of 
equity,  and  in  March,  1878,  his  demurrer  was  sustained.  No  an- 
swer seems  to  have  been  filed  by  the  other  defendants,  and  no  pro- 
ceedings taken,  until  September  17,  1881,  when  an  amended  and 
supplemental  bill  was  filed,  and  since  then  other  amendments  and 
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8npplemental  bills  have  been  filed,  making  Mehitable  Green,  widow 
of  David  B.  Green,  deceased,  William  W.  Crapo,  and  Charles  W. 
Clifford,  trnstees  of  the  heirs  of  said  David  B.  Green,  and  said  Robert 
B.  Green,  Susan  G.  Page,  Horatio  N.  Green,  and  Francis  B.  Green, 
heirs  of  said  David  B.  Green,  and  E.  A.  Cnmmings,  defendants;  and 
these  defendants  have  duly  answered.  The  controversy,  which  has 
finally  been  brought  to  a  hearing  upon  these  amended  and  supple- 
mental bills  and  answers,  has  reference  to  the  validity  of  a  sale  under 
a  trust  deed,  made  by  the  defendant  Feabody,  and  concerns  only  the 
property  covered  by  this  trust  deed, — all  the  other  matters  in  the 
original  and  amended  bills  having  been  abandoned  by  complainants. 

The  facts  appearing  in  these  pleadings  and  proofs,  which  seem  to 
me  necessary  to  consider  for  the  purpose  of  disposing  of 'the  case, 
are:  That  on  or  about  April  1,  1871,  one  Nathan  S.  Grow,  of  the 
city  of  Chioago,  borrowed  of  David  B.  Green,  now  deceased,  then  of 
New  Bedford,  Massachusetts,  $ 85,000,  payable  in  five  years  from  said 
date,  with  interest  at  8  per  cent,  per  annum,  payable  semi-annually, 
and  to  secure  the  payment  thereof  executed  to  the  defendant  Benja- 
min B.  Gallup,  as  trustee,  a  trust  deed  conveying  a  valuable  tract  of 
land  situated  on  the  corner  of  West  Madison  and  Sheldon  streets,  in 
this  city,  and  described  in  the  pleadings  and  proofs  as  the  "Jefferson 
Park  Hotel  property."  Some  time  in  1876  Grow  sold  and  conveyed 
this  property  to  the  defendant  Robertson,  and  Robertson  assumed 
and  agreed  to  pay  this  Green  incumbrance.  On  the  second  day  of 
April,  1877,  Robertson,  having  negotiated  with  Robert  B.  Green  for 
an  extension  or  renewal  of  the  Grow  indebtedness  for  the  further 
term  of  three  years,  executed  and  delivered  to  the  defendant  Peabody 
a  trust  deed  of  the  same  property,  securing  the  payment  of  the  said 
sum  of  $35,000  in  three  years,  and  interest  thereon  at  the  rate  of  7£- 
per  cent.,  payable  semi-annually,  with  full  power  to  the  trustee  to 
sell  the  property  so  conveyed,  in  case  of  default  in  payment  of  the 
indebtedness  so  secured,  after  advertising  the  same  in  the  manner 
provided  by  the  trust  deed,  and  out  of  the  proceeds  to  pay  the  in- 
debtedness so  secured,  and  the  costs  of  such  sale,  together  with  any 
money  advanced  for  payment  of  taxes,  assessments,  or  insurance. 
The  trust  deed  also  contained  a  clause  that  in  case  of  default  in  the 
payment  of  interest,  when  the  same  should  fall  due,  and  for  80  days 
thereafter,  or  in  case  the  premises,  or  any  part  thereof,  should  be  sold 
for  taxes  or  assessments  thereon,  the  whole  indebtedness  should,  at 
the  election  of  the  holder  thereof,  become  immediately  due  and  pay- 
able, and  the  trustee  might  be  required  to  sell  in  the  same  manner 
as  though  the  whole  principal  had  become  due  and  remained  unpaid 
by  lapse  of  time.  It  also  appears  that  on  the  thirtieth  day  of  Au- 
.gust,  1878,  Robertson,  being  in  default  in  payment  of  the  interest 
which  had  accrued  in  the  preceding  October  and  April,  at  the  urgent 
request  and  direction  of  said  David  B.  Green,  then  the  holder  of  said 
indebtedness,  delivered  to  Mr.  Peabody,  the  trustee,  the  possession  of 
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tfie  property,  and  the  tenants  duly  attorned  to  Peabody.  It  also  ap- 
pears that  on  the  thirty-first  day  of  August,  1878,  the  day  after  plac- 
ing Mr.  Peabody  in  full  possession  of  the  premises,  Robertson  filed 
his  voluntary  petition  in  bankruptcy  in  the  United  States  district 
court  of  this  district,  and  was  duly  adjudged  bankrupt,  in  pursuance 
of  such  petition,  on  the  seventh  day  of  September,  1878,  and  on  the 
twenty-fourth  day  of  July,  1879,  Bradford  Hancock  was  duly  ap- 
pointed assignee  of  the  bankrupt's  estate,  and  a  deed  made  to  him  by 
the  register  conveying  to  him  all  the  estate  of  the  bankrupt.  On  the 
seventeenth  day  of  June,  1880,  said  -assignee  in  bankruptcy,  pursu- 
ant to  the  order  of  the  district  court,  sold  and  conveyed,  by  deed,  to 
Lorin  Grant  Pratt,  all  the  right,  title,  and  interest  of  the  bankrupt,, 
and  his  right  as  assignee  in  and  to  this  Jefferson  Park  Hotel  prop- 
erty, with  other  property,  for  the  gross  sum  of  $8,305,  subject  to  all 
liens,  taxes,  and  incumbrances.  On  the  fourth  day  of  January,  1881,. 
an  alui*  execution  was  issued  on  the  Taylor  and  Bruce  judgment,  di- 
rected to  the  marshal  of  this  district  to  execute,  and  the  marshal 
levied  said  execution  on  this  hotel  property,  and  the  same  was,  on. 
the  twenty-seventh  day  of  January,  1881,  sold  by  the  marshal,  in 
pursuance  of  said  execution  and  levy,  to  Lorin  Grant  Pratt,  for  the 
sum  of  $5,000,  for  which  a  certificate  was  duly  issued  by  suoh  mar- 
shal. It  further  appears  that  Mr.  Pratt,  in  making  these  purchases 
at  the  assignee's  and  marshal's  sales,  acted  solely  as  attorney  and 
trustee  for  and  in  behalf  of  the  judgment  creditors  Taylor  and  Bruce, 
and  that  the  title  so  vested  in  Mr.  Pratt,  by  virtue  of  these  purchases,, 
was  taken  by  him,  as  naked  trustee,  for  the  benefit  of  his  clients.  On 
the  fourth  day  of  September,  1878,  Mr.  Peabody,  as  trustee,  caused 
an  advertisement  to  be  published  in  the  Chicago  Weekly  Journal,  a 
weekly  newspaper  published  in  the  city  of  Chicago,  to  the  effect  that 
he  would  sell  this  "Jefferson  Park  Hotel  property  "at  public  auction, 
pursuant  to  the  powers  in  his  said  trust  deed,  on  the  seventh  day  of 
October,  :  878,  by  reason  of  default  which  had  been  made  by  Rob- 
ertson in  the  payment  of  the  semi-annual  interest  falling  due  on  the 
third  of  October,  1877,  and  the  second  of  April,  1878,  upon  the  in- 
debtedness secured  by  said  trust  deed ;  and  on  the  seventh  of  Octo- 
ber, 1878,  said  Peabody,  as  such  trustee,  in  pursuance  of  suoh  adver- 
tisement, sold  said  premises  at  public  auction,  and  the  same  were 
struck  off  and  sold  to  David  R.  Green,  and  a  deed  of  conveyance  du'y 
made  to  him  by  such  trustee.  It  further  appears  that  said  David  R. 
Green,  the  purchaser  of  said  property,  has  since  died,  aud  that  the 
defendants  Mehitable  B.  Green,  his  widow,  and  Robert  B.  Green, 
Susan  G.  Page,  Horatio  N.  Green,  and  Francis  B.  Green,  the  chil- 
dren and  heirs  at  law  of  said  David  R.  Green,  and  defendants  W. 
Crapo  and  Charles  W.  Clifford,  as  trustees  of  said  heirs,  are  inter- 
ested in  said  property,  and  claim  to  hold  a  valid  and  absolute  title 
to  said  premises  by  virtue  of  the  deed  from  Peabody,  as  trustee,  to 
said  David  B.  Gxeen. 


212 


FEDERAL  BEPOBTKB. 


The  amended  and  supplemental  bills  contain  allegations  charging 
that  this  sale  was  made  by  reason  of  a  fraudulent  and  collusive  under- 
standing between  Robertson  and  the  trustee,  by  which  he,  Robertson, 
was  to  have  the  right  to  redeem  the  premises  in  question  on  pay- 
ment of  the  indebtedness  secured  by  this  trust  deed,  and  is  therefore 
void  as  against  the  complainants,  who  were  then  judgment  creditors 
of  Robertson,  and  had  a  vested  lien  on  said  property  by  virtue  of 
their  judgment.  Also  that  the  notice,  under  which  the  trustee  made 
the  sale,  was  not  properly  published,  as  required  by  the  terms  of  the 
trust  deed,  and  that  the  sale  was  bad  from  the  fact  that  the  property 
was  sold  en  masse,  and  not  in  parcels,  and  was  made  at  a  price  grossly 
below  the  value  of  the  property.  It  is  also  charged  that  this  sale 
was  void  for  the  reason  that  it  was  made  after  Robertson  was  ad- 
judged bankrupt,  and  before  an  assignee  for  his  estate  was  appointed; 
and  complainants  claim  to  now  be  the  equitable  owners  of  all  the 
estate  and  interest  of  the  assignee  in  the  property,  by  virtue  of  the 
purchase  made  by  Mr.  Pratt  in  their  behalf. 

I  do  not  think  the  proof  sustains  the  allegation  of  a  collusive 
arrangement  or  understanding  between  the  trustee  and  Robertson 
that  Robertson  was  to  have  the  right  to  redeem  the  property  from  the 
trustee's  sale  on  payment  of  the  debt  and  interest.  Mr.  Peabody 
denies  any  such  agreement,  and  the  proof  tending  to  show  it  is  too 
vague  and  uncertain  to  form  the  basis  for  relief  on  that  ground.  The 
proof,  however,  does  show  that  Green,  for  some  months  before  the 
sale,  had  been  insisting  upon  the  payment  of  his  interest,  and  final '.y 
informed  Robertson  that  he  must  turn  over  the  rents  of  the  premises 
to  the  trustee,  or  he  should  proceed  to  foreclose ;  and  I  have  no  doubt 
that  Robertson  believed  that,  having  put  the  trustee  in  full  posses- 
sion, no  foreclosure,  would  be  insisted  upon,  and  that,  in  some  way 
to  be  worked  out  between  them  after  Robertson  was  through  with  his 
bankruptcy  proceedings,  he  would  be  allowed  to  redeem  on  payment 
of  the  debt,  interest,  and  taxes. 

It  may,  I  think,  also  be  urged  with  much  force  that,  inasmuch  as 
the  indebtedness  was  not  due  save  at  the  election  of  Green,  by  reason 
of  default  in  the  payment  of  interest,  and  as  the  property  was  yield- 
ing an  income  fully  adequate  to  meet  accruing  interest,  taxes,  and  in- 
surance, there  was  no  equitable  reason  for  forcing  the  property  to 
sale  after  the  trustee  had  been  put  in  possession  as  mortgagee  in 
possession.  Mr.  Green,  or  Mr.  Peabody  for  him,  could  have  made 
all  needful  repairs  or  improvements  to  secure  or  augment  the  income, 
— at  least,  until  the  debt  was  fully  due;  and  the  sale  made,  under  the 
circumstances,  might  properly  be  deemed  so  harsh  and  unconsciona- 
ble a  proceeding  as  to  justify  the  interposition  of  a  court  of  equity; 
but  as  I  do  not  propose  to  determine  the  case  on  this  point,  I  only 
suggest  it. 

The  notiee  seems  to  have  been  a  sufficient  compliance  with  the 
conditions  of  the  trust  deed.    By  the  terms  of  the  trust  deed,  the 
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trustee  was  empowered  to  sell  the  premises  entire,  without  division, 
or  in  parcels,  and  in  such  parcels  as  he  might  elect ;  which,  it  seems 
to  me,  is  a  sufficient  answer  to  the  allegation  as  to  the  sale  of  the 
property  en  masse.  Where  a  trustee  is  clothed  with  so  ample  a  discre- 
tion as  he  was  under  this  trust  deed,  a  clear  case  of  fraud,  or  such 
diminution  in  price  as  amounts  to  a  willful  fraud  on  the  debtor,  or 
those  claiming  under  him,  must,  in  my  judgment,  be  made  out  in 
order  to  justify  setting  aside  a  sale  for  this  reason.  Some  clear  and 
tangible  injustice  must  have  resulted  from  the  sale  in  bulk,  in  order 
to  entitle  a  party  in  interest  to  call  on  a  court  of  equity  to  set  aside 
a  sale  made  under  such  a  power.  As  to  the  allegation  that  the 
property  was  sacrificed,  or  sold  at  too  low  a  rate,  this  question  may  he 
considered  farther  on. 

The  real  question,  it  seems  to  me,  is,  was  this  sale,  made  after 
Robertson,  the  grantor  in  the  trust  deed,  had  been  adjudicated  a  bank- 
rupt, and  before  the.assignee  of  his  estate  in  bankruptcy  had  been 
appointed,  a  valid  sale?  In  other  words,  did  not  bankruptcy  sus- 
pend the  exercise  of  the  powers  delegated  by  the  trust  deed  to  this 
trustee  until  there  was  an  assignee  chosen  and  qualified  to  act  for 
this  bankrupt's  estate? 

It  will  be  remembered  that  Robertson  filed  his  petition  in  bank- 
ruptcy on  the  thirty-first  of  August,  1878,  and  that  no  assignee  in 
bankruptcy  was  appointed  until  June,  1879,  and  that  the  sale  now 
challenged  took  place  on  the  seventh  of  October,  1878,  a  little  more 
than  30  days  after  the  filing  of  the  petition  in  bankruptcy.  By  sec- 
tion 5044,  Rev.  St.,  tit.  "Bankruptcy,"  it  is  provided : 

"As  soon  as  an  assignee  is  appointed  and  qualified,  the  Judge,  or,  where 
there  is  no  opposing  interest,  the  register,  shall,  by  an  instrument  under  his 
hand,  assign  and  convey  to  the  assignee  all  the  estate,  real  and  personal,  of 
the  bankrupt,  with  all  his  deeds,  books,  and  papers  relating  thereto,  and  such 
assignment  shall  relate  back  to  the  commencement  of  the  proceedings  in 
bankruptcy,  and  by  operation  of  law  shall  vest  the  title  to  all  such  property 
and  estate,  both  real  and  personal,  in  the  assignee,  although  the  same  is  then 
attached  on  mesne  process  as  the  property  of  the  debtor,  and  shall  dissolve 
any  such  attachment  made  within  four  mouths  next  preceding  the  commence- 
ment of  the  bankruptcy  proceedings." 

Section  5046  of  same  title  provides : 

"All  the  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors;  all 
rights  in  equity,  choses  in  action,  patent-rights,  and  copyrights;  all  debts 
due  him  or  any  person  for  his  use,  and  ail  liens  and  securities  therefor;  and 
all  his  rights  of  action  for  property  or  estate,  real  or  personal,  and  for  any 
cause  of  action  which  he  had  against  any  person  arising  from  contract,  or 
from  the  unlawful  taking  or  detention,  or-injury  to  the  property  of  the  bank- 
rupt; and  all  his  rights  of  redeeming  such  property  or  estate,  together  with 
the  like  right,  title,  power,  and  authority  to  sell,  manage,  dispose  of,  sue 
for,  and  recover  or  defend  the  same,  as  the  bankrupt  might  have  had  if  no 
assignment  had  been  made,— shall,  in  virtue  of  the  adjudication  of  bankruptcy 
and  the  appointment  of  his  assignee,  but  subject  to  the  exceptions  stated  in 
the  preceding  section,  be  at  once  vested  in  suuh  assignee." 
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It  would  seem  to  have  been  the  purpose  of  congress,  as  evidenced 
by  these  sections  of  the  bankrupt  law,  to  clothe  the  assignee  of  the 
bankrupt  with  his  estate,  whenever  such  assignee  should  be  appointed 
and  a  deed  made  to  him,  in  the  same  condition  and  plight  as  when 
the  petition  in  bankruptcy  was  filed. 

In  Bank  v.  Sherman,  101  TJ.  8.  403,  the  supreme  court  said: 

"The  filing  of  the  petition  was  a  caveat  to  all  the  world.  It  was  in  en*ect 
an  attachment  and  injunction.  Thereafter  all  the  property  rights  of  the 
debtor  were  ipsofaoto  in  abeyance  until  the  final  adjudication.  If  that  were 
in  his  favor  they  revived  and  were  again  in  full  force.  If  it  were  against 
him,  they  were  extinguished  as  to  him  and"  vested  in  the  assignee  for  the 
purposes  of  the  trust  with  which  he  was  charged.  The  bankrupt  became,  as 
it  were,  for  many  purposes,  civiliter  morbus.  Those  who  dealt  with  his  prop- 
erty in  the  interval  between  the  filing  of  the  petition  and  the  final  adjudica- 
tion did  so  at  their  peril.  They  could  limit  neither  the  power  of  the  court 
nor  the  effect  of  the  final  exercise  of  its  jurisdiction." 

In  He  Orinnell,  9  N.  8.  B.  29,  it  was  held  by  Judge  Blatohfobd, 
after  a  careful  analysis  of  the  provisions  of  the  bankrupt  law  touch- 
ing the  powers  and  estate  vested  in  the  assignee, — 
"That  the  assignee  Is  the  only  person  who  can  represent  the  creditors  other 
than  the  particularly  secured  creditor.  Whether  such  other  creditors  are 
wholly  unsecured  or  insufficiently  secured,  they  have  an  interest  in  seeing 
that  the  debt  of  the  particular  secured  creditor  is  duly  proved,  and  is  not  fraud- 
ulent or  illegal,  and  that  the  securities  held  for  it  are  applied  on  it  at  their 
proper  value,  whether  such  value  is  ascertained  by  agreement  between  such 
particular  secured  creditor  and  the  assignee,  or  by  a  sale.  Before  such  appli- 
cation of  the  securities  is  made,  the  assignee  has  a  right,  on  behalf  of  such 
other  creditors,  to  elect  whether  he  will  redeem  the  pledged  property  by  pay- 
ing the  debt  and  taking  the  property,  or  whether  he  will  ask  to  have  it  sold 
subject  to  the  lien,  or  whether  he  will  give  it  up  to  the  secured  creditor  on 
receiving  an  agreed  sum  as  its  excess  of  value  over  the  debt.  Nothing  of  all 
this  can  be  done  until  there  is  an  assignee.  But  the  distinct  principle  of  these 
provisions  is  that  all  valid  liens  which  exist  on  the  property  of  a  bankrupt 
when  the  proceedings  in  bankruptcy  are  commenced,  are  preserved  and  will 
be  respected  by  the  bankruptcy  court,  and  enforced  and  allowed  to  be  paid 
out  of  the  proceeds  of  the  property  on  which  they  are  liens.  It  i»,  however, 
confided  to  the  bankruptcy  court  to  determine  whether  the  debt  is  valid,  and 
whether  the  lien  is  valid,  and  to  regulate  the  disposition  of  the  property  on 
which  the  lien  is  claimed.  For  this  purpose,  in  involuntary  cases,  power  is 
given  to  the  court,  by  the  fortieth  section,  to  restrain  the  debtor  and  any 
other  person  from  making  any  transfer  or  disposition  of  any  part  of  the 
debtor's  property  not  excepted  by  the  act  from  the  operation  thereof,  and 
from  any  interference  therewith.  This  power  is  to  be  exercised  when  the 
order  to  show  cause  is  Issued,  and  is  intended  to  restrain  the  disposition  of 
the  debtor's  property  until  there  can  be  an  adjudication  of  bankruptcy,  and 
proper  proceedings  thereafter.  The  same  effects  follow  from  the  filing  of  a 
voluntary  petition,  for  the  debtor,  in  filing  it,  brings  all  his  property  under 
the  protection  and  within  the  control  of  the  court.   •   •  * 

"It  nevertheless  remains  true  that  the  filing  of  a  petition  In  bankruptcy, 
whether  voluntary  or  involuntary,  (if  followed  by  an  adjudication  and  the 
appointment  of  an  assignee,)  operates,  from  the  time  of  such  filing,  as  a  prac- 
tical restraint  on  a  pledgee  of  the  property  of  the  bankrupt,  who  is  notified  of 
such  filing,  from  disposing  of  it  otherwise  than  at  his  own  risk,  until  the 
bankruptcy  court  can  act  in  the  premises.   *  *   *   The  moment  the  pledgeor  ' 


TAYLOB  V.  BOBBBTBOH. 


815 


b  adjudged  bankrupt,  the  pledgee  can  no  longer  deal  with  Mm,  as  continuing 
to  be  the  owner  of  the  property,  or  deal  with  the  property  as  continuing  to 
be  the  property  of  the  pledgeor.  If  a  demand  of  payment  be  necessary  to  be 
made  of  the  pledgeor,  or  if  a  notice  of  sale  of  the  pledged  property  be  neces- 
sary to  be  given  to  the  pledgeor,  such  demand  cannot  be  made  on  or  such 
notice  given  to  the  pledgeor  after  the  adjudication,  so  as  to  cut  off  any  rights 
which  will  belong  to  the  assignee.  It  is  as  if  the  pledgeor  were  to  die,  and 
there  were  to  be  an  interval  between  his  death  and  the  appointment  of  his 
executor  or  administrator,  during  which  there  would  be  no  one  to  represent 
the  estate  of  the  pledgeor  and  to  receive  a  demand  or  notice." 

Also,  in  Phillips  v.  -Sellick,  8  N.  B.  R.  390,  it  was  said  by  Judge 

LONOYEAB  

"That  all  the  creditors  of  the  bankrupt,  secured  as  well  as  unsecured,  be- 
come and  are  at  once,  by  virtue  of  the  bankruptcy,  parties  to  the  proceeding, 
and  they  and  their  debts  are  thereby  brought  under  and  subject  to  the  sole 
and  exclusive  jurisdiction  and  control  of  the  bankruptcy  court." 

The  same  principle  was  applied  by  Judge  Tbbat  in  2  N.  B.  R.  301, 
and  by  Judge  Lowell  in  Foster  v.  Ames,  Id.  455;  the  learned  judge 
in  the  latter  case  saying : 

"The  bankruptcy  of  the  mortgagor  changes  or  may  change  the  remedies  of 
the  parties,  although  it  preserves  all  their  rights  of  property  and  securities." 

In  Yeatman  v.  Savings  Inst,  05  U.  S.  764,  the  supreme  court  said: 
"Among  the  rights  so  vested  at  once  in  the  assignee  by  virtue  of  the  adju- 
dication in  bankruptcy,  and  of  his  appointment  as  such  assignee,  is  the  right 
to  redeem  the  property  or  estate  of  the  bankrupt.  And,  in  order  that  it  may 
be  exercised  for  the  benefit  of  creditors,  the  assignee  is  given  express  author- 
ity, under  the  order  and  direction  of  the  court,  to  redeem  and  discharge  any 
mortgage,  or  conditional  contract,  or  pledge,  or  deposit,  or  lien,  upon  any 
property,  real  or  personal,  whenever  payable,  and  to  tender  due  performance 
of  the  conditions  thereof,  or  to  sell  the  same,  subject  to  such  mortgage,  lien, 
or  other  incumbrance. " 

In  Conner  v.  Long,  104  U.  S.  228,  the  doctrine  of  Bank  v.  Sherman 
is  reiterated,  the  oourt  saying : 

"Until  an  assignee  is  appointed  and  qualified,  and  the  conveyance  or  as- 
signment made  to  him,  the  title  to  the  property,  whatever  it  may  be,  remains 
in  ibe  bankrupt.  It  is  equally  true  that  when  the  assignment  is  made  it  op- 
erates retrospectively.  The  title  of  the  bankrupt  in  the  interval  is  defeasible, 
and,  whenever  the  assignment  is  made,  is  divested  as  of  the  date  when  the 
petition  was  filed." 

I  might  multiply  citations,  but  it  seems  to  me  enough  has  already 
been  quoted  to  substantiate  the  position  that  a  sale  made  between 
the  date  of  the  adjudication  of  bankruptcy  and  the  appointment  of 
the  assignee  is  at  least  voidable  as  against  the  assignee  or  those 
claiming  under  him. 

The  sale  under  this  trust  deed  could  only  be  made  after  the  notice 
published  in  the  manner  provided  by  the  instrument.  The  object 
of  this  notice  was  to  inform  the  mortgagor,  and  those  claiming  under 
him,  that  a  sale  would  be  made.  After  the  mortgagor  is  adjudged 
bankrupt,  and  until  there  is  an  assignee  of  his  estate  duly  appointed 
and  qualified,  as  provided  by  the  bankrupt  law,  who  is  there  upon 
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whom  this  notice  can  be  operative?  The  bankrupt  has  no  power  to 
act  in  the  premises;  his  control  over  the  estate  is  at  an  end ;  he  can- 
not pay  off  the  incumbrances;  he  cannot  negotiate  with  the  mort- 
gagee for  an  extension;  he  cannot  obtain  a  new  loan  with  which  to 
liquidate  the  debt,  and  thereby  prevent  the  sale ;  he  can,  in  fact,  do 
nothing  except  to  appeal  to  the  court  in  bankruptcy  to  interpose  for 
the  protection  of  the  property;  and  his  failure  to  do  this  waives  no 
right  of  the  assignee  when  appointed. 

In  view  of  the  wrong  which  had  been  perpetrated  upon  various 
estates  by  the  exercise  of  these  powers  of  sale  after  the  death  of  the 
mortgagor  or  grantor  in  trust  deeds  and  sale  mortgages,  the  legisla- 
ture of  Illinois,  in  1869,  provided  that  no  sale  should  be  made  under 
a  power  after  the  death  of  the  mortgagor.  The  principle  stated  by 
the  supreme  court  in  Bank  v.  Sherman,  is,  in  effect,  that  the  adjudi- 
cation of  bankruptcy  is  the  civil  death  of  (he  bankrupt,  so  far  as  the 
management  of  the  estate  of  the  bankrupt  is  concerned,  and  his  estate 
must  remain  in  statu  quo  until  an  assignee  is  appointed  who  can  act 


If  section  5044  means  anything,  it  seems  to  me  it  must  and  does 
mean  that  when  the  assignee  becomes  clothed  with  the  title  by  virtue 
of  a  deed  from  the  judge  or  register,  he  takes  the  title  precisely  as 
the  bankrupt  left  it  when  the  petition  in  bankruptcy  was  filed;  all 
that  has  been  done  in  the  interval  between  the  filing  of  the  petition 
and  the  deed  to  the  assignee  goes  for  naught  as  against  the  assignee, 
as  it  would  as  against  the  bankrupt,  if  no  adjudication  of  bankruptcy 
should  be  made  and  the  petition  be  dismissed. 

It  is  true  that  the  district  court  in  bankruptcy  may,  on  application 
made  to  it,  either  by  the  bankrupt  or  any  person  interested  in  his 
estate,  in  the  exercise  of  its  discretion,  authorize  a  trustee  or  mort- 
gagee to  proceed  and  sell  the  property  covered  by  the  mortgage  or 
trust  deed  under  the  powers,  before  the  appointment  of  an  assignee; 
but  I  am  very  clear,  in  the  light  of  the  statute  and  the  decisions,  so 
far  as  they  have  gone,  that  a  sale  made  under  a  power  like  this,  after 
adjudication,  and  before  the  appointment  of  an  assignee,  is  voidable, 
either  on  the  application  of  the  assignee  or  those  claiming  under  him, 
unless  it  is  made  by  leave  of  the  court. 

In  this  case  it  appears  that  the  assignee  sold  the  equity  of  redemp- 
tion of  the  bankrupt  in  this  property  on  the  seventeenth  of  June, 
1880,  and  an  amendment  to  the  bill  challenging  the  validity  of  the 
trustee's  sale  was  made  on  the  seventeenth  of  September,  1881.  The 
position  of  the  parties,  so  far  as  diligence  is  concerned,  is  substan- 
tially the  same,  perhaps,  for  the  purpose  of  this  question,  as  if  no  bill 
had  been  filed  until  the  seventeenth  of  September,  1881,  when  the 
first  amendment  and  supplemental  bill  was  filed,  which  was  nearly 
three  years  after  the  adjudication  in  bankruptcy,  and  nearly  two 
years  after  the  assignee  had  been  appointed.  There  is  no  proof  that 
any  such  change  of  interest  in  the  property  has  taken  place  as  to  pre- 
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clnde  this  court  from  making  substantially  the  same  deoree  as  it 
could  have  made  if  the  bill  had  been  filed  immediately  after  the  sale, 
and  daring  the  life-time  of  David  B.  Green.  It  appears  that  David 
B.  Green  died  intestate,  and  the  property  in  question  descended  to 
his  heirs  at  law ;  bat  by  some  means  it  also  appears  to  have  been 
vested  in  certain  trustees  for  the  benefit  of  their  heirs  at  law.  These 
pertfons  are  not  purchasers,  but  heirs  possessing  no  greater  equities 
than  David  B.  Green  himself  would  possess,  if  living ;  they  have  paid 
no  value  for  this  property,  but  take  and  hold  the  title  subject  to  all 
equities  against  their  ancestor. 

It  appears  from  the  proof  in  this  case  that,  at  the  time  Robertson 
filed  his  petition  in  bankruptcy,  the  property  in  question,  but  for  an 
apparently  fraudulent  or  collusive  agreement  between  the  bankrupt 
and  one  McAllister,  whereby  McAllister's  rent,  as  lessee,  of  a  portion 
of  the  property,  was  reduced  from  $800  per  month  to  $30  per  month, 
should  have  been  yielding  a  gross  income  of  about  $7,000  per  an- 
num ;  and,  with  some  slight  repairs  and  alterations,  changing  the 
premises  from  a  hotel  into  flats  for  rental  purposes,  at  an  expenditure 
of  between  three  or»four  thousand  dollars  only,  the  premises  are  now 
yielding  a  gross  income  of  nearly  $7,000  per  annum.  Aside  from 
the  opinion  of  various  witnesses  in  the  record  as  to  the  value  of  the 
property,  the  proof  as  to  the  income  derivable  from  it  shows  that 
this  property,  at  the  time  of  the  sale  in  question,  was  intrinsically 
worth  a  great  deal  more  than  the  amount  of  the  Green  indebtedness, 
secured  by  the  trust  deed  to  Mr.  Peabody.  This  large  margin  of 
value,  over  and  above  the  secured  indebtedness,  should  have  been 
made  available  to  the  creditors  of  Robertson's  estate.  They  had  the 
right,  it  seems  to  me,  to  be  heard,  and  to  determine  whether  they 
would  pay  off  the  Green  indebtedness  and  take  the  property,  or 
whether  they  would  elect  to  have  the  property  sold  by  the  assignee, 
free  and  clear  of  incumbrances,  and  the  incumbrances  paid  off  in  their 
order  of  priority.  In  other  words,  it  was  not  just  or  equitable  towards 
the  other  creditors  of  Robertson,  and  especially  towards  the  junior 
lien  of  complainants,  by  their  judgment,  that  this  large  fund  avail- 
able for  their  payment,  or  partial  payment,  should  be  completely 
wiped  out  by  this  trustee's  sale,  when  there  was  no  one  who  could 
interpose  for  the  purpose  of  protecting  the  estate. 

The  evidence  in  this  case  shows  that  Robertson,  the  bankrupt,  im- 
mediately after  filing  his  petition,  left  the  United  States,  and  has 
lived  abroad  in  Scotland  ever  since  that  time,  and  that  Taylor  and 
Bruce,  the  judgment  creditors,  also  reside  in  Scotland,  and  that  the 
attorneys,  who  represented,  them  here,  had  no  actual  knowledge  of 
this  sale  until  after  they  had  purchased  the  property  at  the  assignee's 
and  marshal's  sales,  as  I  have  heretofore  stated.  The  price  paid  by 
Mr.  Pratt,  as  the  representative  of  these  judgment  creditors,  at  the 
assignee's  and  marshal's  sales,  showed  that  these  oreditors,  through 
their  attorneys,  were  acting  in  good  faith,  upon  the  assumption  that 
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the  property  was  simply  in  the  possession  of  the  trustee  for  the  ben- 
efit of  Green,  the  secured  creditor,  and  that  he  was  collecting  the 
rents  and  applying  them  upon  the  interest  and  principal  of  the  in- 
debtedness, and  that  whoever  purchased  the  title  at  this  assignee's 
sale  wonld  have  the  right  to  redeem  from  this  mortgage. 

It  therefore  seems  to  me  that  this  bill  was  filed  within  a  reasonable 
time,  when  all  the  circumstances  are  considered.  The  purchasers 
have  been  in  possession  of  the  property ;  they  have  made  no  such  dis- 
position of  it  as  makes  it  impossible  for  a  court  of  equity  to  do  sub- 
stantial justice  to  all  the  parties  in  interest  at  this  time. 
.  A  decree  will  therefore  be  entered  directing  an  account  to  be  taken 
of  the  amount  due  upon  the  seoured  indebtedness  by  the  trust  deed, 
and  of  the  amount  expended  by  David  JR.  Green  and  those  represent- 
ing his  estate  in  the  payment  of  taxes  and  for  repairs,  and  of  the 
amount  received  for  rents;  and  that,  upon  the  payment  of  the  amount 
so  stated  and  found  due,  the  complainants  shall  have  the  right  to 
redeem  the  premises  from  said  trust  deed  and  have  it  conveyed  to 
them. 


1.  Federal  Courts— Force  of  Constructions  of  State  Courts  upon  Points 

of  Law. 

The  federal  court,  in  obedience  to  the  act  of  conn-ess,  conforms  as  far  as  pos- 
sible, in  common-law  actions,  to  the  forms  and  modes  of  practice  of  the  courts 
of  the  state  in  which  it  may  at  the  time  be  sitting,  ana  to  a  certain  extent 
adopts  the  construction  given  by  the  highest  court  of  such  state  upon  its  con- 
stitution and  statutes,  and  its  laws  regulating  the  rights  of  property. 

2.  Pleading— Pendency  of  Formkr  Action— Kulb  under  North  Carolina 

Code. 

Under  the  new  Code  in  North  Carolina  the  defense  of  pendency  of  a  former 
action  must  be  made  available  by  demurrer  if  the  facts  relied  on  appear  in  the 
complaint.   If  they  do  not  so  appear,  they  must  be  presented  by  an  answer 
which  is  in  the  nature  of  a  plea  in  abatement. 
S.  Same— State  Court — United  States  Court. 

The  pendency  of  a  suit  in  a  state  court  does  not  generally  prevent  even  the  - 
same  suitor  from  seeking  a  remedy  in  a  federal  court. 

Action  at  Law. 

Johnston  d  Shuford  and  J.  H.  Merrimon,  for  plaintiffs. 

W.  B.  Ferguson  and  McLoud  dt  Moore,  for  defendants. 

Dick,  J.  The  defendants,  in  their  answer,  allege  the  faots  that  the 
plaintiffs,  before  the  commencement  of  this  action,  had  begun  several 
actions  for  the  same  subject-matter  before  a  justice  of  the  peace  of  the 
state,  which  have  been  tried  and  been  transferred  by  appeal  to  the  state 
superior  court,  and  are  now  pending  for  trial.  Under  the  old  system  of 
pleading — derived  from  the  common  law — which  formerly  prevailed 
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in  this  state,  the  pendency  of  a  former  action  was  pleaded  in  abate- 
ment to  a  second  action  brought  by  the  same  parties  in  regard  to  the 
same  subject-matter.  Under  onr  new  Code  system  such  a  defense 
mast  be  made  available  by  demurrer,  if  the  facts  relied  on  appear  in 
the  complaint ;  if  they  do  not  so  appear,  they  mast  be  presented  by 
an  answer  which  is  in  the  nature  of  a  plea  in  abatement  at  the  com- 
mon law.  Harris  v.  Johnson,  65  N.  C.  478.  The  essential  features 
of  a  plea  in  abatement  must  be  observed  by  the  pleader,  and  the 
defense  be  brought  forward  in  due  form  and  be  insisted  on  in  limine 
before  a  trial  on  the  merits,  or  it  will  be  considered  by  the  court  as 
waived.  Hawkins  v.  Hughes,  87  N.  0.  115.  There  are  some  other 
matters  of  fact  stated  in  the  answer  which  we  will  refer  to  in  a  sub- 
sequent part  of  this  opinion.  We  will  regard  that  part  of  the  answer 
which  insists  upon  the  pendency  of  the  former  actions,  as  a  defense 
to  this  action,  as  a  plea  in  abatement.  The  demurrer  of  the  plain- 
tiffs admits  the  truth  of  the  allegations  of  the  plea,  for  the  purpose 
of  determining  the  legal  questions  involved. 

This  question  has  often  been  before  the  state  and  national  courts, 
and  given  rise  to  some  real  and  some  apparent  conflicts  of  decis- 
ion. This  long-vexed  question  has  been  settled  by  adjudications  of 
the  highest  authority,  and  certain  general  principles  have  been  an- 
nounced which  now  caase  uniformity  in  judicial  opinion.  I  will 
briefly  refer  to  some  of  these  general  principles  without  any  extended 
citation  of  authorities)  which  are  now  familiar  learning. 

In  the  case  of  Childs  v.  Martin,  69  N.  C.  126,  the  supreme  court 
of  this  state  announced  the  rule  as  well  settled,  and  as  consonant 
with  reason,  and  necessary  to  prevent  confusion  and  conflict  of 
jurisdiction  in  the  administration  of  justice,  "that  where  there  are 
courts  of  equal  and  concurrent  jurisdiction,  the  court  possesses  the 
case  in  which  the  jurisdiction  first  attaches."  This  case  was  dis- 
missed for  the  want  of  jurisdiction.  Upon  examining  the  authori- 
ties upon  this  subject  it  will  be  found  that  the  rule  so  broadly  stated 
only  applies  to  courts  of  the  same  sovereignty.  Ins.  Co.  v.  Brune, 
96  U.  8.  588;  Sloan  v.  McDowell,  75  N.  0.  29. 

The  state  and  national  courts  were  respectively  ?*,eated  by  separate 
and  distinct  sovereignties,  and  although  their  jurisdictions  are  often 
concurrent,  they  are  in  most  respects  independent,  and  they  cannot 
generally  interfere  with  the  legal  proceedings  of  each  other  by  writ 
of  injunction,  or  any  other  restraining,  prohibitory,  or  mandatory 
writ.  In  order  to  seoure  harmony  in  the  administration  of  justice, 
statutes  have  been  passed  by  cougress  assimilating  the  forms  and 
modes  of  practice,  pleading,  and  procedure  of  the  national  courts  in 
common-law  actions  to  those  of  the  courts  of  the  states  in  which  they 
are  held,  and  requiring  them,  to  a  certain  extent,  to  adopt  the  con- 
struction made  by  the  highest  courts  of  a  state  of  the  constitution 
and  statutes,  and  the  laws  regulating  the  rights  of  property  in  a 
state.    The  exclusive  and  paramount  jurisdiction  of  the  national^ 
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courts  have  Deen  clearly  defined,  and  provisions  have  been  made  for 
the  removal  of  certain  classes  of  oases  from  the  state  courts  to  the 
federal  courts,  and  also  for  reviewing  by  the  supreme  courts  the  final 
decisions  of  the  highest  courts  of  the  states,  where  federal  questions 
are  involved,  by  writs  of  error  and  appeal. 

The  courts  have  also  established  certain  rules,  in  eieroising  ju- 
risdiction, founded  in  comity,  wisdom,  and  experience,  and  deemed 
necessary  to  be  strictly  observed  in  order  to  prevent  confliots,  and 
preserve  kindly  relations  and  harmonious  action  among  courts  ad- 
ministering justice  within  the  same  territorial  limits.  "In  Payne  v. 
Hook,  7  Wall.  425,  it  was  decided  that  the  jurisdiction  of  the  circuit 
court  of  the  United  States,  in  a  case  for  equitable  relief,  was  not  ex- 
cluded, because  by  the  laws  of  the  state  the  matter  was  within  the 
exclusive  jurisdiction  of  its  probate  courts;  but,  as  in  all  other  cases 
of  conflict  between  jurisdictions  of  independent  and  concurrent  au- 
thority, that  which  has  first  acquired  possession  of  the  res  which  is 
the  subject-matter  of  the  litigation  is  entitled  to  administer  it."  Ellis 
v.  Davis,  109  U.  S.  498;  S.  C.  3  Sup.  Ct.  Jiep.  327. 

The  principle  last  announced  is  sustained  by  many  authorities, 
and  is  clearly  and  fully  stated  by  Mr.  Justice  Miller  in  Buck  v.  Col- 
bath,  3  Wall.  341. 

The  same  principle  is  also  applied  when  a  court  of  concurrent  and 
independent  jurisdiction  has,  by  the  nature  of  its  proceedings,  first 
acquired  constructive  possession  or  control  of  property  which  it  must 
dispose  of  in  affording  complete  relief.  Its  decree  makes  the  pur- 
chaser's title  of  such  property  relate  back  to  the  commencement  of 
the  suit,  and  the  force  and  effect  of  such  decree  cannot  be  rendered 
nugatorv  by  proceedings  in  a  court  of  another  jurisdiction.  Stout  v. 
Lye,  103  U.  S.  66. 

This  prinoiple  was  applied  by  Judge  Sawyer  in  a  suit  in  the  cir- 
cuit court  for  partition  of  lands,  as  he  regarded  the  prior  proceed- 
ing in  the  state  court  as  of  the  nature  of  a  proceeding  in  rem,  which 
gave  the  court  constructive  possession  or  control  of  the  subject-mat- 
ter in  litigation.    Martin  v.  Baldwin,  19  Fed.  Rep.  340. 

The  pendency  of  a  suit  in  a  state  oourt  does  not  generally  prevent 
even  the  same  suitor  from  seeking  a  remedy  in  a  federal  oourt,  but 
he  can  have  only  one  satisfaction,  and  cannot  interfere  with  prop- 
erty as  long  as  it  is  under  the  control  of  the  oourt  of  prior  jurisdic- 
tion, or  if  it  has  been  finally  disposed  of  by  suoh  court  in  adminis- 
tering relief.  As  this  rule  applies  in  cases  where  the  court  of  prior 
jurisdiction  has  possession  or  control  of  property  in  litigation,  and 
may  specifically  dispose  of  the  same,  there  is  far  less  objection  to 
its  application  in  actions  upon  a  chose  in  action  where  the  rights  of 
parties,  when  ascertained  and  made  definite  by  judgment,  are  to  be 
enforced  by  the  ordinary  process  of  execution. 

The  application  of  the  rule  which  we  are  considering  is  broadly 
and  definitely  stated  by  the  supreme  court,  and  sustained  by  numer- 
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ous  authorities,  in  Stanton  v.  Embrey,  93  U.  S.  648.  The  operation 
of  this  role  is  not  prevented  by  the  fact  that  the  two  actions  are  re- 
spectively pending  in  a  state  and  national  court  held  in  the  same 
district.  The  federal  courts  are  required  to  conform  their  proceed- 
ings in  civil  actions  at  common  law,  "as  near  as  may  be/'  to  the  forms 
and  modes  of  procedure  of  the  courts  of  the  states  in  which  they  are- 
held,  and  observe  certain  decisions  of  the  highest  courts  of  such  states, 
but  in  other  respects  they  are  as  independent  of  such  state  courts  as 
the  federal  courts  of  other  districts.  D wight  v.  Raiiraad  Co.  9  Fed. 
Rep.  7S5.  A  non-resident  citizen  of  a  state  is  not  bound  to  seek 
relief  in  such  state  courts,  but  under  the  constitution  and.  laws  of  the- 
United  States  he  has  a  right  to  have  his  case  tried  in  the  federal 
courts  of  such  state,  and  such  courts  are  bound  to  afford  redress  to- 
the  extent  of  their  jurisdiction.  "They  cannot  abdicate  their  authority 
or  duty  in  any  case  in  favor  of  another  jurisdiction."  Hyde  v.  Stone, 
20  How.  170. 

The  defendants  in  their  answer  state  that  the  several  actions' 
brought  by  the  plaintiffs  before  the  justice  of  the  peaoe  have  been 
tried  upon  the  merits,  and  the  plaintiffs  have  recovered  judgments, 
which  they  have  caused  to  be  duly  docketed  in  the  superior  court  of 
the  state,  and  thereby  have  obtained  a  lien  upon  the  real  property  of 
the  defendants,  and  that  execution  has  been  stayed  by  the  defend- 
ants filing  the  undertaking  required  by  law  for  such  purpose.  The 
facts  thus  stated  have  not  been  averred  with  sufficient  regularity  and 
precision  to  amount  to  a  plea  in  bar,  and  they  appear  to  have  been 
set  forth  merely  as  matter  of  inducement  and  explanation  of  their 
plea  in  abatement.  These  two  pleas  cannot  be  properly  used  at  the 
same  time  in  an  answer.  In  pleadings  in  common  law  a  plea  in  bar 
waives  a  plea  in  abatement,  as  there  is  an  essential  difference  between 
the  character  and  effects  of  the  two  species  of  plea.  A  plea  in  bar 
virtually  admits  that  a  cause  of  aotion  once  existed,  but  insists  that 
the  plaintiff  cannot  now  and  never  can  maintain  his  action  for  the 
cause  alleged;  a  plea  in  abatement  seeks  to  defeat  the  present  pro- 
ceeding, and  does  not  show  that  the  plaintiff  is  forever  concluded, 
bat  it  sets  out  a  better  form  of  aotion  for  the  redress  sought.  We 
know  of  no  reason  why  the  rule  referred  to  should  not  substantially 
apply  to  the  Code  system  of  pleading.  Woody  v.  Jordan,  69  N.  C. 
189. 

The  supreme  court,  in  Stout  v.  Lye,  supra,  announces  a  well-set- 
tled rule  in  pleading:  "that  where  suits  between  the  same  parties, 
in  relation  to  the  same  subject-matter,  are  pending  at  the  same  time 
in  different  courts  of  concurrent  jurisdiction,  a  judgment  on  the  merits 
in  one  may  be  used  as  a  bar  to  further  proceedings  in  the  other." 

I  am  inclined  to  the  opinion  that  the  judgments  referred  to  in  the 
answer,  although  rendered  on  the  merits,  cannot  be  used  as  a  bar  to 
further  proceedings  in  this  case,  as  they  are  not  final  judgments.  I 
will  briefly  state  my  views  upon  this  subject,  as  it  was  somewhat  dis- 
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■cussed  in  the  argument,  and  I  hope  that  the  oase  will  hereafter  be 
tried  upon  pleadings  which  will  present  the  merits  claimed  by  the 
parties. 

Under  the  old  system  of  practice,  which  once  prevailed  in  this 
state,  an  appeal  from  the  judgment  of  a  justice  of  the  peace  vacated 
the  judgment,  and  the  appellant  was  entitled  to  a  trial  de  novo  in  the 
superior  court.  This  practice  has  been  changed  in  some  respects  by 
the  Code  of  Civil  Procedure.  An  appeal  does  not  now  vacate  such  a 
judgment,  and  the  plaintiff,  by  docketing  the  same  in  the  superior 
court,  acquires  the  benefit  of  a  lien  on  the  real  property  of  the  defend- 
ant situated  in  the  county  where  docketed.  The  appellant  is  entitled 
to  a  trial  de  novo  in  the  appellate  court,  and  may  stay  execution  by 
filing  the  requisite  undertaking.  Both  of  the  parties  in  this  oase 
have,  in  the  oases  in  the  state  court,  availed  themselves  of  the  pro- 
visions of  the  Code,  and  the  question  of  law  upon  which  I  will  inti- 
mate an  opinion  is  whether  such  judgments  can  be  pleaded  in  bar 
of  the  action  in  this  court.  The  said  judgments  are  not  absolutely 
vacated,  but  they  are  suspended,  and  have  no  force  or  vitality  except 
as  a  lien  on  the  real  property  of  the  defendants.  The  issues  be- 
tween the  parties  are  to  be  tried  again  in  the  state  superior  court, 
and  new  judgments  are  to  be  rendered  upon  the  subject-matter  of 
controversy,  which  may  be  decided  in  favor  of  defendants.  The  ap- 
peals are  not  in  the  nature  of  a  writ  of  error,  which  leaves  a  judg- 
ment unaffected,  and  subject  to  modification  or  reversal  in  the  in- 
ferior court,  in  conformity  with  the  opinion  of  the  court  of  errors,  on 
questions  of  law;  but  in  these  cases  the  superior  oourt  will  try  the 
cases  on  their  merits  and  render  its  own  judgments.  No  controversy 
becomes  res  adjudicate  and  creates  an  estoppel  to  another  aotion 
until  it  is  definitely  settled  by  a  final  judgment ;  and  no  judgment  is 
final  which  does  not  terminate  the  litigation  between  the  parties  to 
the  aotion.  The  appeals  in  these  cases  have  reopened  the  contro- 
versy, and  the  judgments  are  not  suoh  as  can  be  pleaded  in  bar  to 
the  case  before  us. 

Let  judgment  be  entered  sustaining  the  demurrer  to  the  plea  in 
abatement,  and  directing  the  defendants  to  answer  over,  and  pay  the 
costs  incident  to  this  proceeding. 
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Sowleb  r.  United  States. 


Jdreuit  Court,  D.  Vermont.   August  6, 1884 


Imperfect  Record. 

Case  will  not  be  heard  upon  an  incomplete  transcript  of  record 

At  Law. 

H.  S.  Royce,  for  plaintiff  in  error. 

KUtredge  Haskins,  U.  S.  Atty.,  and  W.  D.  WiUon,  for  defendant. 

Wallace,  J.  The  transcript  of  the  record  brought  up  on  this  writ 
of  error  consists  of  a  declaration  filed  by  the  plaintiff,  a  consent  by  the 
respective  attorneys  for  the  plaintiff  and  defendant  to  waive  a  trial  by 
jury,  and  that  the  action  be  tried  by  the  court,  and  the  opinion  of  the 
judge  of  the  district  court  who  tried  the  cause,  which  concludes  with 
a  direction  for  a  judgment  for  the  plaintiff.  There  seems  to  have  been 
no  plea  or  answer  on  the  part  of  the  defendant,  there  is  no  bill  of 
exceptions,  and  no  formal  judgment  seems  to  have  been  entered. 

If  it  were  proper  to  assume  that  a  judgment  had  been  entered,  it 
would  be  competent  for  the  plaintiff  in  error  to  insist  upon  any  error 
apparent  upon  the  record,  if  any  exists,  and  it  would  then  be  the  duty 
of  the  court  to  inspect  the  declaration,  to  ascertain  whether  the  court 
below  had  jurisdiction,  and  whether  the  declaration  sets  forth  a  cause 
of  action,  and  upon  this  record  only  those  questions  could  be  con- 
sidered. Garland  v.  Davis,  4c  How.  131;  Bennett  v.  Butterworth,  11 
How.  669;  Suydam  v.  Williamson,  20  How.  427.  As  the  record  now 
is,  no  such  inquiry  can  be  made,  and  it  is  ordered  that  unless  within 
30  days  the  plaintiff  in  error  applies  for  a  certiorari  to  bring  up  a 
perfect  record,  or  for  leave  to  dismiss  the  writ  of  error  and  proceed 
anew,  (Elmore  v.  Orymes,  1  Pet.  469.)  the  writ  of  error  shall  stand 
dismissed. 


Tim  at  en  is  and  others  v.  Union  Mutual  Live  Ins.  Go.  and  another. 


L  Life  Insurance  Policy — Invalid  Change  of  Designation. 

A  person  who  effects  a  policy  of  insurance  upon  the  life  of  another  for  the 
benefit  of  the  latter's  wife,  which  by  its  terms  becomes  a  paid-up  policy  after 
the  payment  of  two  annual  premiums,  cannot,  after  such  premiums  have  been 
paid,  surrender  the  policy,  without  the  consent  of  the  beneficiary,  by  an  ar- 
rangement with  the  insurer.  In  such  case,  the  wife  can  recover  the  amount 
for  which  the  policy  is  a  paid-up  one,  by  the  terms  of  the  policy,  upon  the 
death  of  her  husband. 

2.  Bake — Premium — Promissory  Note. 

If  a  party  who  effects  an  insurance  upon  another's  life  for  the  benefit  of  the 
latter's  wife  passes  to  the  insurer  his  promissory  note  for  the  premium,  in- 
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etead  of  paying  the  premium  in  money,  the  insurer  is  under  no  obligation  to 
the  beneficiary  to  enforce  the  notes  against  the  maker,  any  more  than  he  would 
have  been  to  receive  them  originally  instead  of  the  money  for  the  premiums. 
Accordingly,  if,  when  the  notes  are  paid,  the  payment,  by  an  arrangement  be- 
tween the  parties  to  the  notes,  is  applied  to  a  different  purpose,  such  payment 
does  not  inure  to  the  benefit  of  the  beneficiary  in  the  policy  as  a  payment  of  the 
premium. 

8.  Same— Proof  of  Death— Estoppel. 

Where  a  policy  provided  for  due  notice  and  proof  of  the  death  of  the  insured 
and  of  the  just  claim  of  the  assured,  and  the  insurer  had  paid  the  amount  of 
the  policy  10  a  party  not  entitled  by  law  to  its  benefits,  he  having  presented 
proofs  of  the  death  of  the  insured  to  the  insurer,  and  afterwards  the  rightful 
beneficiary  made  proof  by  affidavit  of  the  death  of  the  insured  and  the  just 
claim  of  the  assured,  a  general  objection  by  the  insurer  to  the  sufficiency  of 
the  proofs  is  not  good. 

At  Law. 

Jefferson  Clark,  for  plaintiff. 
Merritt  E.  Sawyer,  for  defendant. 

Wallace,  J.  The  plaintiffs  are  the  widow  of  one  Timayenis,  now 
deceased,  and  her  children  by  him,  and  they  sue  to  recover  the  amount 
due  upon  a  policy  of  insurance  issued  by  the  defendant,  April  1, 
1869,  upon  the  life  of  the  husband.  The  defendant  is  a  corporation 
of  Massachusetts,  and  the  policy  was  issued  in  that  state  upon  the 
application  of  one  Eodocanachi,  a  brother  of  the  widow. 

The  policy  recites  an  application  by  Eodocanachi  for  insurance  on 
the  life  of  Timayenis,  and  the  agreement  of  Eodocanachi  to  pay  an- 
nual premiums  for  10  years.  It  is  conditioned  to  insure  the  life  of 
Timayenis  "for  the  sole  and  separate  use  and  benefit  of  his  wife,  Fo- 
tini  Timayenis,  and  their  children,  in  the  amount  of  $5,000,  *  *  * 
payable  to  the  said  assured,  their  executors,  administrators,  or  as- 
signs, ninety  days  after  due  notice  and  proof  of  the  death  of  the  said 
insured  and  the  claim  of  the  assured."  The  annual  premiums  are 
$370.25,  and  the  policy  provides  that  after  two  or  more  of  the  annual 
premiums  are  paid  the  policy  is  to  be  a  paid-up,  non-forfeitable  one 
in  the  sum  of  $500  for  each  premium  paid.  Eodocanachi  was  the 
brother  of  Mrs.  Timayenis,  and  procured  the  policy  out  of  regard  for 
her,  gratuitously,  and  in  order  to  secure  her  a  provision  in  case  of 
her  husband's  death.  She  resided  in  Smyrna  at  the  time,  and  upon 
obtaining  the  policy  he  wrote  to  her,  inclosing  a  copy  of  it,  telling 
her,  in  substance,  that  he  had  insured  her  husband's  life  as  a  resource 
for  her,  and  that  he  had  kept  the  original  policy  in  order  to  collect 
the  proceeds,  in.  case  of  her  husband's  death,  and  use  them  in  his 
discretion  for  her  benefit.  After  having  made  payment  of  four  an- 
nual premiums,  Eodocanachi  surrendered  the  policy  to  the  defend- 
ant, and  subsequently  obtained  from  the  defendant  a  paid-up  policy 
for  his  own  benefit  on  the  life  of  Timayenis,  and  payable  to  himself, 
for  the  sum  of  $2,500.  He  had  made  these  payments  partly  in  cash 
and  partly  by  his  own  notes,  which  were  outstanding  at  the  time  he 
surrendered  the  policy.  This  was  done  without  consultation  with 
Mrs.  Timayenis,  and  was  not  known  to  her  or  to  either  of  the  plain- 
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tiffs  until  after  the  death  of  Mr.  Timayenis.  He  died  May  29, 1882. 
Proofs  of  death  were  forwarded  to  the  defendant  by  Rodocanachi,  and 
defendant  paid  to  him  the  amount  due  on  the  new  policy. 

There  is  nothing  in  the  ease  to  indicate  any  bad  faith  on  the  part 
of  Rodocanachi  or  of  the  defendant.  The  former  supposed  he  had  a 
right  to  control  the  poliey,  and  any  fund  that  might  accrue  under  it, 
and  the  defendant  acted  upon  that  assumption,  and  treated  him  as 
the  insurer,  and  the  party  entitled  to  any  insurance  whioh  might 
arise.  i 

Upon  these  facts  it  must  be  held  that  the  defendant  entered  into  a 
contract  with  the  plaintiffs  for  insurance  upon  the  life  of  Timayenis, 
by  the  terms  of  which  the  defendant,  upon  the  payment  of  two  or 
more  annual  payments  of  premium,  became  obligated  to  pay  plain- 
tiffs, upon  the  death  of  the  insured,  the  sum  of  $500  for  each  annual 
premium  received  by  defendant.  It  is  quite  immaterial  that  the  de- 
fendant was  induced  to  enter  into  this  contract  by  Rodocanachi,  the 
legal  effect  being  the  same  whether  he  was  the  moving  party,  or 
whether  the  insured  or  the  plaintiffs  had  been  instead  of  him.  Nei- 
ther is  it  material  that  the  contract  would  have  ceased  to  be  obliga- 
tory upon  the  defendant  if  Rodocanachi  had  failed  to  continue  pay- 
ing the  premiums;  it  suffices  that  they  were  paid,  and  that  the 
defendant  received  the  consideration  stipulated  for.  Upon  the  re- 
ceipt of  the  premiums  the  obligation  of  the  defendant  to  the  plain- 
tiffs and  the  right  of  the  plaintiffs  to  receive  $500  for  each  premium 
paid  became  fastened.  ■ 

The  recitals  in  the  policy  show  plainly  that  the  defendant  did  not 
regard  Rodocanachi  as  an  agent  of  the  plaintiffs,  or  of  the  insured, 
to  effect  the  insurance,  but  as  a  volunteer  who  was  representing  him- 
self only,  and  who  had  intervened  in  the  transaction  for  the  benefit 
of  the  plaintiffs.  The  defendant  had,  consequently,  no  right  to  re- 
gard him  as  an  agent  for  the  plaintiffs  in  surrendering  the  policy"  and 
entering  into  a  new  contract  of  insurance.  And,  in  fact,  the  defend- 
ant did  not  deal  with  him  upon  such  an  assumption,  but  treated  him 
as  the  principal,  who  had  a  right  to  surrender  the  policy  because  he 
had  advanced  the  premiums. 

The  circumstance  that  Rodocanachi  retained  the  policy,  and  in- 
tended to  collect  it  and  apply  the  proceeds  at  his  discretion,  upon  the 
death  of  the  insured,  may  be  laid  out  of  view.  The  policy  was  merely 
the  evidence  of  the  contract  which  had  been  entered  into  between 
the  parties — unimpeachable  evidence  of  the  terms  of  the  contract,  but 
nothing  more.  His  intention  to  collect  it  and  control  the  proceeds 
cannot  alter  the  legal  effect  of  the  contract. 

The  case  is  no  stronger  for  the  defendant  than  it  would  be  if  Rodo- 
canachi had  paid  the  premiums  in  advance  at  the  time  the  policy 
was  issued,  and  had  then  refused  to  pay  more.  And  had  this  been 
the  case,  and  had  the  plaintiffs  remained  ignorant  of  the  whole  trans- 
action until  the  death  of  the  insured,  it  is  clear  they  could  have  sued 
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upon  the  policy  and  recovered  the  amount  paid  up.  Bodocanachi 
could  not  have  compelled  payment  of  the  amount  from  the  defend- 
ant, because  the  insurance  was  effected  for.  the  use  and  benefit  of 
the  plaintiffs,  and  the  defendant's  promise  to  pay,  or  obligation  to  per- 
form, ran  to  them,  and  to  them  only.  The  plaintiffs  could  have  done 
so  although  ignorant  of  the  transaction  at  the  time,  because  the  con- 
tract was  made  for  their  benefit,  and  they  were  named  in  it  as  the 
parties,  and  the  only  parties,  interested  in  its  performance.  Austin 
v.  Seligiuan,  18  Fed.  Eep.  519;  Simeon  v.  Brown,  68  N.  Y.  355; 
Hendrick  v.  Lindsay,  93  U.  8. 143. 

Where  a  policy  designates  a  person  to  whom  the  insurance  money 
is  to  be  paid,  the  person  who  procures  the  insurance,  and  who  con- 
tinues to  pay  the  premiums,  has  no  authority  to  change  the  designa- 
tion or  title  of  the  money.  Kicker  v.  Charter  Oak  L.  Ins.  Co.  27 
Minn.  195;  8.  C.  6  N.  W.  Rep.  771 ;  Pilcher  v.  N.  Y.  Ins.  Co.  33  La. 
Ann.  332.  He  may  be  under  no  obligation  to  oontinue  to  pay  the 
premiums;  but  if  he  does,  the  person  originally  designated  in  the  pol- 
icy will  derive  the  benefit,  and  any  change  of  designation  can  only  be 
made  by  his  authority.  Bliss,  Life  Ins.  §§  339-341,  and  oases  there 
cited. 

By  paying  the  premiums,  Bodocanachi  advanced  the  amount  to  the 
defendant  in  trust  for  the  use  of  the  beneficiaries,  and  the  terms  of 
the  policy  are  the  conditions  of  the  trust.  A  gift  to  a  third  person 
for  the  use  of  the  donee  is  valid,  and  can  no  more  be  revoked  than  a 
gift  made  directly  to  the  donee.  Wells  v.  Tucker,  3  Bin.  366;  Cou~ 
tant  v.  Schuyler,  1  Paige,  316.  In  the  act  of  disposing  of  his  own 
the  donor  can  attach  such  conditions  and  restrictions  as  he  sees  fit, 
but  afterwards  his  power  is  gone.  When  the  trust  attaches,  neither 
he  nor  the  trustee  can  exercise  any  power  over  the  subject-matter, 
except  conformably  with  the  terms  of  the  trust.  Bisp.  Eq.  §  67. 
The  beneficiaries  not  having  consented  to  the  substitution  of  a  new 
.  fund  in  place  of  that  created  by  the  original  policy,  the  case  stands 
as  to  them  as  if  none  had  ever  been  made.  Fortescue  v.  Barnett,  3 
Mylne  &  K.  36. 

The  contract  was  made  in  Massachusetts  and  was  to  be  performed 
there,  and  is  therefore  governed  by  the  laws  of  that  state.  The  stat- 
utes of  that  state  declare  that  a  policy  expressed  to  be  far  the  bene- 
fit of  a  married  woman,  whether  procured  by  herself,  her  husband, 
or  any  other  person,  shall  inure  to  her  separate  use  and  benefit,  and 
that  of  her  children,  independently  of  her  husband  or  his  creditors,  or 
the  person  effecting  the  same,  or  his  creditors.  Gen.  St.  c.  58,  §  62. 
It  is  stated  by  the  court  in  Gould  v.  Emerson,  99  Mass.  154,  156,  to 
have  been  the  manifest  purpose  of  the  statute,  among  other  objects, 
to  restrain  the  person  thus  effecting  insurance  for  the  benefit  of  the 
wife  and  children  of  the  insured,  "from  revoking  in  a  moment  of  ca- 
price or  embarrassment  the  trust  which  he  has  once  created  upon  a 
meritorious,  and  by  the  statute  a  sufficient,  consideration. "  If  the  case 
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was  not  free  from  doubt  upon  general  principles,  it  would  be  clearly 
so  by  force  of  the  local  law. 

The  policy  provided  for  due  notice  and  proof  of  the  death  of  the 
insured  before  the  termination  of  the  policy  and  of  the  just  claim  of 
-the  assured,  or  the  executor,  administrator,  guardian,  or  assigns  of  the 
assured.  Soon  after  the  death  of  the  insured,  one  of  his  children 
notified  the  defendant  of  the  death  of  his  father,  and  was  informed  by 
the  defendant  that  the  claim  was  settled  and  paid  to  Bodocanachi. 
Shortly  thereafter,  one  of  the  plaintiffs  sent  to  the  defendant  an  affi- 
davit which  stated  the  death  of  the  insured,  and  the  time  and  place 
of  his  death,  and  referred  to  the  proof  on  file  with  the  defendant  made 
by  Bodocanachi  for  further  information,  and  which  also  stated  the 
facts  showing  the  right  of  the  plaintiffs  to  claim  the  insurance.  The 
defendants,  in  reply,  stated  they  were  still  waiting  for  the  proofs  of 
death,  but  did  not  point  out  any  reason  for  objecting  to  the  proof 
furnished.  As  the  proofs  of  the  death  of  the  insured  already  in  pos- 
session of  the  defendant  had  been  accepted  by  them  as  satisfactory, 
there  is  no  merit  in  the  contention  of  the  defendant  that  the  plain- 
tiffs have  failed  to  comply  with  the  terms  of  the  policy  in  this  respect. 
If  the  defendant  had  not  already  waived  any  proof  of  death  by  claim- 
ing that  they  had  paid  the  loss  to  the  person  entitled, — Norwich 
Transp.  Co.  v.  Western  Mass.  Ins.  Co.  6  Blatchf.  241;  Bennett  v. 
Maryland  Ins.  Co.  14  Blatchf.  422;  Unthank  v.  Travelers'  Ins.  Co.  4 
Biss.  357;  Tayloe  v.  Merchants'  Fire  Ins.  Co.  9  How.  (U.  S.)  390,— 
they  did  waive  further  proof  than  the  affidavit  by  failing  to  specify 
any  grounds  of  objection  to  it  in  form  or  substance.  Ang.  Tns.  §§ 
242, 245. 

At  the  time  Bodocanachi  surrendered  the  policy  to  the  defendant, 
the  defendant  had  accepted  his  note  for  $566,  in  lieu  of  the  money 
to  that  extent  due  from  him  for  annual  premiums.  These  notes  were 
unpaid  until  after  he  surrendered  the  policy.  When  defendant  paid 
him  the  loss  under  the  new  policy  issued  to  him,  the  defendant,  by 
an  arrangement  with  him,  deducted  the  amount  of  the  notes  from 
the  insurance  moneys  and  satisfied  the  notes.  It  would,  undoubt- 
edly, have  been  permissible,  between  him  and  the  defendant,  to  have 
allowed  the  original  policy  to  lapse.  By  its  terms  it  would  have 
lapsed  upon  the  non-payment  of  the  notes.  He  was  under  no  obli- 
gation to  the  plaintiffs  to  pay  these  notes,  any  more  than  he  would 
have  been  if  he  had  given  them  directly  to  the  plaintiffs,  {Pearson  v. 
Pearson,  7  Johns.  26;  Fink  v.  Cox,  18  Johns.  145;  HoUiday  v.  Atkin- 
son, 5  Barn.  &  C.  501 ;  Parish  v.  Stone,  14  Pick.  198 ;  Holley  v.  Adams, 
16  Vt.  206;  Raymond  v.  Sellick,  10  Conn.  485,)  because  a  gift  of  one's 
own  note  is  a  gift  of  a  promise  merely.  And  as  the  transaction, 
bo  far  as  the  payments  were  concerned,  was  exclusively  between  the 
defendant  and  himself,  the  defendant  was  under  no  obligation  to 
plaintiff  to  enforce  the  notes  against  him,  any  more  than  it  was  to  re- 
ceive them  originally  instead  of  the  money  for  the  premiums.  If 
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Rodocanaohi  had  been  acting  as  the  agent  of  the  plaintiffs  different 
considerations  would  arise.  Dutton  v.  Willner,  52  N.  Y.  312.  When 
he  did  pay  the  notes  he  did  not  make  payment  of  them,  nor  did  the 
defendant  accept  payment  of  them,  as  applicable  to  the  premiums 
upon  the  original  policy.  They  were  paid,  and  payment  was  ac- 
cepted, in  extinguishment  of  an  independent  claim  existing  in  his 
favor  against  the  defendant.  So  far  as  the  plaintiffs  are  concerned, 
the  case  stands  as  though  they  had  never  been  paid.  Deducting  the 
amount  of  the  notes,  only  two  annual  premiums  had  been  paid  upon 
the  policy  in  suit. 

The  plaintiffs  are  therefore  entitled  to  recover  $1,000,  with  inter- 
est, which  begins  to  run  90  days  after  October  16,  1882,  the  date  of 
the  service  of  the  affidavit  of  the  proof  of  death  and  the  claim  of  the 
plaintiffs  upon  the  defendant. 

Judgment  is  ordered  accordingly. 


1.  Writtew  Contract — Parol  Contract  to  Modify — Estoppel. 

If,  according  to  a  written  contract,  one  party  was  to  transfer — upon  specified 
conditions— certain  shares  of  stock  to  another,  who, upon  receiving  such  trans- 
fer, was  to  pay  therefor  a  specifio  sum  of  money,  the  latter  party  cannot  bo 
permitted  to  show  by  parol  that  ho  was  not  to  acquire  an  unqualified  right  to 
the  stock  so  agreed  to  be  delivered  to  him,  or  that  he  did  not  assume  an  abso- 
lute obligation  to  pay  for  it  at  the  price  fixed. 

2.  Same— Parties—  Alleged  Agency— Estoppel. 

A  party  who  contracts  as  a  principal  will  not  be  permitted  to  show,  in  the 
absence  of  mistake,  fraud,  or  illegality,  that  he  contracted  as  an  agent  in  a 
controversy  between  himself  and  the  other  contracting  party,  and  the  knowl- 
edge of  the  other  contracting  party  does  not  affect  the  rule. 

8.  Law  and  Equity— Common -Law  Rule  Emphasized  bt  Judiciary  Act. 

Though  courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law 
upon  all  controversies  involving  fraud,  they  will  not  ordinarily  exercise  It 
when  the  parties  have  an  adequate  remedy  at  law.  Section  16  of  the  judiciary 
act  (Hev.  Bt.  $  723)  is  intended  to  emphasize  the  existing  rule,  and  to  impress 
it  on  the  federal  courts. 

4.  Same  — Misrepresentations— Value  of  Property— Adequate  Remedy  at 
Law. 

Where  the  cause  of  action  is  for  fraudulent  misrepresentations  affecting  the 
value  of  property  sold,  and  no  relief  is  claimed  except  by  way  of  damages,  and 
no  discovery  is  asked,  and  no  complicated  accounting  is  involved,  a  bill  in 
equity  will  be  dismissed  upon  the  ground  that  the  remedy  is  at  law. 

In  Equity. 

Billings  de  Cardozo,  and  Cowles  Morris,  for  complainant. 
Marsh,  Wilson  d-  Wallis,  for  defendant. 

Wallace,  J.  The  complainant's  bill  is  filed  to  enjoin  the  prosecu- 
tion of  a  suit  at  law,  pending  in  this  court,  brought  by  the  defendant 
to  recover  damages  against  the  complainant  for  the  conversion  of 
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5,900  shares  of  the  stock  of  the  Montauk  Gas  Coal  Company.  Five 
thousand  fonr  hundred  of  these  shares  belonged  originaUy  to  the 
complainant,  and  500  to  the  defendant.  The  complainant  had 
pledged  bis  5,400  shares  to  the  defendant  as  collateral  security  for 
oertain  liabilities  of  his  to  the  defendant,  and  on  July  19,  1880,  the 
defendant  transferred  them,  together  with  his  own  500,  to  the  com- 
plainant, to  be  held  by  him  as  trustee,  for  the  purposes  of  a  pool  of 
the  stock  of  the  company,  until  February  1,  1881.  After  the  expi- 
ration of  the  pool  period  (the  stock  still  remaining  in  the  possession 
of  oomplainant)  defendant  demanded  its  redelivery,  and,  upon  com- 
plainant's refusal  to  comply,  brought  the  suit  at  law  for  its  conversion. 
The  present  controversy  does  not  conoern  the  defendant's  right  to  re- 
cover in  the  suit  at  law  for  the  conversion  of  the  500  shares  origi- 
nally owned  by  him,  and  delivered  to  oomplainant  for  the  purposes  of 
the  pool.  But  the  complainant  asserts  that  as  to  the  5,400  shares 
there  was,  at  the  time  of  the  alleged  conversion,  nothing  owing  from 
complainant  to  defendant  upon  a  fair  accounting  of  their  affairs  to- 
gether, and  that  he  is  the  equitable  owner  thereof,  although  he  has 
never  satisfied  the  specific  conditions  of  the  pledge. 

The  5,400  shares  were  pledged  by  the  complainant  to  the  defend- 
ant in  the  course  of  transactions  between  tbem  growing  out  of  the 
formation  of  the  Maryland  Union  Coal  Company,  and  the  sale  of  the 
stock  of  that  company;  2,400  shares  being  pledged  about  March  3, 
1880,  and  3,000  shares,  September  27,  1880.  The  defendant  was 
the  owner  of  extensive  coal  property  in  Maryland,  and  engaged  in 
mining  coal,  and  resided  at  Baltimore;  and  the  complainant  was  a 
dealer  in  coal  and  in  coal  stocks,  residing  at  New  York.  Prior  to  No- 
vember, 1879,  negotiations  took  place  between  the  parties  in  refer- 
ence to  placing  the  defendant's  coal  property  upon  the  market. 
These  culminated  in  the  organization  of  a  corporation, — the  Maryland 
Union  Coal  Company ;  the  transfer  of  the  property  by  defendant  to 
that  corporation,  in  exohange  for  49,995  of  the  50,000  shares  of  the 
capital  stock;  and  a  written  contract  between  complainant  and  de- 
fendant, made  November  22, 1879,  whereby  defendant  agreed  to  hold 
three-fourths  of  the  stock  of  the  corporation,  subject  to  an  option  to 
the  complainant  to  purchase  the  same.  By  the  terms  of  the  agree- 
ment defendant  was  to  transfer  to  complainant  one-quarter  of  the 
stock  upon  the  payment  by  oomplainant  of  $287,500  in  three  months, 
another  quarter  upon  a  similar  payment  in  five  months,  and  the  re- 
maining quarter  upon  the  payment  of  a  similar  sum  in  nine  months. 
Upon  complainant's  failure  to  pay  for  the  first  quarter,  as  agreed, 
the  option  was  to  expire.  Defendant  was  to  pay  $37,500  of  each 
payment  into  the  treasury  of  the  company  for  working  capital,  and 
when  the  three-quarters  of  the  stock  had  been  taken  and  paid  for  by 
complainant,  defendant  was  also  to  pay  an  additional  $37,500  into 
the  treasury  as  representing  a  contribution  to  the  working  capital  of 
the  corporation  upon  the  quarter  of  the  stock  retained  by  him. 
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At  the  expiration  of  the  time  for  the  transfer  of  the  first  quarter- 
of  the  stock  the  complainant  was  unable  to  comply  with  the  terms 
of  the  option.  The  terms  were  extended  by  defendant,  and  on  March 
3,  1880,  a  new  agreement  waBmade  between  the  parties,  reciting  that 
complainant  had  paid  for  the  first  quarter  of  the  stock  nnder  the 
option,  and  providing  for  an  extension  of  time  for  the  payment  by 
him  for  the  other  two-quarters.  At  the  time  this  agreement  was 
made,  and  in  order  to  facilitate  the  operations  of  the  complainant  in 
selling  the  stock  to  third  persons,  the  parties  entered  into  another 
agreement,  by  the  terms  of  which  defendant  agreed  to  advance 
$150,000  to  a  bank  in  New  York  city  for  the  purpose  of  enabling 
the  bank  to  make  loans  on  the  shares  of  the  company,  and  complain- 
ant agreed  to  keep  $60,000  of  the  stock  of  the  Montunk  Coal  Com- 
pany in  the  hands  of  the  defendant  as  collateral  security  to  protect 
him  against  any  losses  that  might  arise  from  the  loans  that  might 
be  made  by  the  bank.  Under  this  agreement  the  defendant  reoeived 
2,400  of  the  5,400  shares  of  the  gas  company  now  in  controversy. 
September  27,  1880,  the  complainant  wished  to  obtain  1,000  shares 
of  the  coal  company  stock,  which  he  had  agreed  to  deliver  to  purchas- 
ers. He  obtained  these  shares  from  the  defendant,  and  as  security 
for  $25,000,  the  purchase  price  thereof,  made  a  pledge  of  3,000  shares 
more  of  the  stock  of  the  gas  oompany.  This  stock  was  then  in  the 
custody  of  one  Bush  for  the  purposes  of  the  pool  in  the  stock  of  that 
company  before  referred  to,  and  the  pledge  was  made  in  form  by 
Bush. 

The  facts  are  undisputed  that  a  loss  resulted  to  the  defendant  aris- 
ing from  the  loans  made  by  the  bank  out  of  his  moneys,  and  to  se- 
cure which  the  first  pledge  was  made  by  complainant;  and  also  that 
defendant  has  never  been  paid  the  $25,000  for  the  stock  obtained  of 
him  by  complainant  as  security  for  which  the  last  pledge  was  made 
by  complainant.  But  the  complainant's  theory  is  that,  throughout 
all  the  transactions  between  the  parties,  he  was  only  the  agent  of  the 
complainant  in  effecting  a  sale  of  his  mining  property;  that  the 
Maryland  Union  Coal  Company  was  organized,  and  the  two  agree- 
ments giving  complainant  an  option  to  purchase  its  stock  were  made, 
for  the  purpose  of  putting  the  stock  upon  the  market,  and  to  enable 
the  complainant  to  obtain  subscriptions  and  sell  the  stock  to  others 
as  the  agent  of  the  defendant  and  for  his  benefit;  that,  in  fact,  it 
was  agreed  between  the  parties  that  complainant  should  receive  for 
his  services  in  the  matter  all  proceeds  of  the  sale  of  the  stock  above 
the  sum  of  $22  per  share;  that  the  defendant  had  represented  to 
him  that  the  coal  lands  contained  at  least  350  acres  of  big-vein 
coal,  which  fact,  if  true,  would  have  made  the  property  extremely 
valuable;  that,  relying  upon  this  agreement  and  the  representations 
by  defendant  as  to  the  big- vein  coal,  he  had,  in  fact,  placed  18,400 
shares  of  the  stock  with  third  parties,  who  had  agreed  to  purchase  the 
same  at  the  price  of  $30  per  share;  that  after  he  had  sold  part  of 


WBJTK  V,  BOYOH. 


281. 


the  stock,  and  before  the  remainder  had  been  delivered  to  or  paid  for 
by  the  persons  who  had  agreed  to  take  the  same,  it  was  discovered 
that  the  defendant's  representation  as  to  the  big- vein  coal  were  un- 
true, and  the  complainant  was  unable  to  induce  those  who  had  agreed 
to  purchase  the  stock  to  carry  out  their  agreements,  and  in  conse- 
quence thereof  he  sustained  a  loss  in  a  sum  more  than  sufficient  to 
satisfy  any  claims  of  the  defendant  upon  the  stock  of  the  gas  com-, 
pany  pledged  to  him ;  and  that  by  reason  of  the  premises  he  is  en- 
titled to  recover  $142,000  of  the  defendant  as  damages  upon  a  fair 
accounting. 

The  proofs  undoubtedly  authorize  the  conclusion  that  the  coal  com- 
pany was  organized  for  the  purpose  of  enabling  defendant  to  dispose 
of  his  coal  property  by  exchanging  it  for  the  stock  of  the  corpora- 
tion and  selling  the  stock,  and  that  the  option  for  the  purchase  of 
the  stock  given  to  complainant  by  the  contracts  of  November  22, 
1879,  and  Maroh  3,  1880,  was  given  in  order  to  carry  out  that  ob- 
ject, and  enable  defendant  to  dispose  of  three-quarters  of  his  interest 
in  the  property.  It  is  also  apparent  that  the  defendant  understood 
that  complainant  intended  to  place  the  stock  with  subscribers,  or  sell 
it  to  purchasers,  and  thereby  obtain  the  means  of  carrying  out  his 
option  contract.  Whether,  in  carrying  out  this  plan  to  effect  a  sale 
of  the  defendant's  property,  it  was  the  intention  of  the  parties  that 
the  relation  of  principal  and  agent  should  exist  between  themselves, 
or  whether  it  was  intended  that  the  complainant  should  occupy  the 
position  of  a  speculator  on  his  own  account,  instead  of  a  fiduciary, 
are  questions  as  to  which  there  is  much  conflicting  testimony.  Con- 
cededly,  if  there  was  any  agreement  between  the  parties  other  than 
that  expressed  in  the  written  contracts  between  them,  it  was  made 
prior  to  or  contemporaneously  with  the  written  contracts.  However 
the  fact  may  have  been,  no  inquiry  into  the  preliminary  or  contem- 
poraneous negotiations  of  the  parties  is  competent  for  the  purpose 
of  showing  that  they  were  dealing  together  as  principal  and  agent, 
because  extrinsic  evidence  to  this  effect  would  contradict  or  vary  the 
legal  import  of  the  written  contracts.  By  these  contracts  the  defend- 
ant agreed  to  transfer  certain  shares  of  stock  to  the  complainant, 
upon  specified  conditions,  and  the  complainant  agreed,  upon  receiv- 
ing such  transfer,  to  pay  therefor  to  the  defendant  a  specific  sum  of 
money.  The  complainant  cannot  now  be  permitted  to  show  by  parol 
that  he  was  not  to  acquire  an  unqualified  right  to  the  stock  whioh 
was  to  be  delivered  to  him,  or  that  he  did  not  assume  an  absolute 
obligation  to  pay  for  it,  when  delivered,  at  the  price  fixed;  and  such 
would  be  the  result  if  he  should  be  allowed  to  prove  that  he  was  to 
sell  the  stock  to  third  persons  as  an  agent  for  defendant,  and  was  to 
account  to  him  at  the  rate  of  $22  per  share.  He  who  contracts  as  a 
principal  will  not  be  permitted  to  show,  in  the  absence  of  mistake, 
fraud,  or  illegality,  that  he  contracted  as  an  agent,  in  a  controversy 
between  himself  and  the  other  contracting  party.  Whart.  Ag.  §§  410, 
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49.2.  And  the  knowledge  of  the  other  contracting  party  of  his  real 
oharacter  does  not  affect  the  rale.  Taylor,  Ev.  §  1054.  The  case  is 
not  like  those  where  a  part  only  of  a  verbal  contract;  has  been  re- 
duced to  writing,  (Potter  v.  Hopkins,  25  Wend.  417 ;  Batterman  v. 
Pierce,  3  Hill,  171;  Orierson  v.  Mason,  60  N.  Y.  394,)  or  where  an 
agreement  collateral  to  the  written  agreement  is  set  up,  (JAndley  v. 
Lacey,  17  C.  B.  (N.  S.)  578;  Chapin  v.  Dobson,  78  N.  Y.  74;  Grossman 
v.  Fuller,  17  Pick.  171,)  which  does  not  interfere  with  the  terms  of  the 
written  contract,  though  it  may  relate  to  the  same  subject- matter. 
The  written  contract  here  is  of  the  very  essence  of  the  transaction 
between  the  parties,  and  creates  the  relation  of  vendor  and  purchaser 
between  them.  It  fixes  their  mutual  rights  and  obligations,  and  can- 
not be  subverted  by  extrinsic  evidence.  As  is  stated  by  Dbkio,  J.,  in 
Barry  v.  Ransom,  12  N.  Y.  464,  "the  legal  effeot  of  a  written  con- 
tract is  as  much  within  the  protection  of  the  rule  which  forbids  the 
introduction  of  parol  evidence  as  its -language." 

It  is  not  claimed  that  there  was  any  subsequent  modification  or 
change  in  the  relations  of  the  parties.  The  complainant's  right  to  relief 
must  therefore  rest  upon  the  theory  that  his  vendor  misrepresented 
to  him  material  facts  affecting  the  value  of  the  stock  purchased.  If 
it  should  be  assumed  that  his  allegations  in  this  regard  are  estab- 
lished by  the  proofs,  he  must  fail,  because  his  case  does  not  entitle 
him  to  any  equitable  relief.  No  facts  are  alleged  in  the  bill  as  a 
foundation  for  an  equitable  set-off;  no  discovery  is  asked;  and  no 
facts  exist  which  tend  to  show  that  the  complainant  has  not  a  plain, 
adequate,  and  complete  remedy  at  law  to  recover  such  damages  as 
he  may  have  sustained.  While  courts  of  equity  have  concurrent  ju- 
risdiction in  all  cases  of  fraud,  they  will  not  ordinarily  exercise  it,  if 
there  is  a  full  and  adequate  remedy  at  law,  (Bisp.  Eq.  §  200;  Ambler 
v.  Choteau,  107  U.  8.  586;  S.  C.  1  Sup.  Ct.  Rep.  556,)  and  the 
federal  courts  are  especially  admonished  not  to  entertain  such  cases. 
The  statutory  enactment,  (section  16  of  the  judiciary  act,  Rev.  St.  § 
723,)  if  only  declaratory  of  the  pre-existing  law,  is  at  least  intended 
to  emphasize  the  rule  and  impress  it  upon  the  attention  of  the  court., 
New  York  Co.  v.  Memphis  Water  Co.  107  U.  S.  205;  S.  C.  2  Sup. 
Ct.  Rep.  279.  It  is  the  duty  of  the  court  to  enforce  this  rule  sua 
sponte.  Oelrichs  v.  Spain,  15  Wall.  211;  Sullivan  v.  Portland  R.  Co. 
94  U.  8.  806.  It  would  therefore  not  be  proper  to  assume  to  deter- 
mine the  ques'ion  of  fact  whether  any  misrepresentations  were  made 
to  complainant  by  defendant. 

Jurisdiction  properly  assumed,  upon  one  aspect  of  the  controversy, 
would  authorize  the  court  to  proceed  to  a  decree  which  would  do  full 
justice  in  the  case  upon  all  its  branches.  But  unfounded  claims  of  a 
character  cognizable  in  equity  cannot  be  made  the  basis  of  relief  re- 
specting other  controversies  between  the  parties  which  are  cognizable 
only  at  common  law. 

The  bill  is  dismissed,  with  costs. 
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(Circuit  Court,  N.  D.  Illinois.  May,  1884.} 

1.  Pbopkrtt  in  a  Street-  Bkd— Dedication — Power  of  Attorney — Eotoitel. 

A  power.of  attorney  to  sell  and  convey  does  not  imply  authority  to  the  at- 
torney to  dedicate  or  give  any  part  of  the  principal's  property  to  the  public ; 
but,  when  the  power  is  expressly  to  dedicate,  the  owner  is  estopped  to  deny  the 
act  of  his  agent. 

2.  Sam»— Vacation  by  City— Waiver  of  Reserved  Rights. 

In  the  event  of  a  sireet,  previously  dedicated  to  the  city  of  Chicago,  being 
vacated  by  an  ordinance  of  the  common  council,  such  vacation  to  continue  sc 
long,  and  so  long  only,  as  the  ground  shall  be  used  for  railroad  purposes,  a 
subsequent  resolution,  declaring  the  vacation  absolute,  is  sufficient  to  operate 
as  a  waiver  by  the  city  of  its  reserved  rights  in  the  premises,  notwithstanding 
the  fact  that  the  latter  resolution  was  passed  by  a  majority  rather  than  two- 
thirds  of  the  aldermen  elected. 

3.  Same — Conditional  Vacating— Effect. 

When  the  city  of  Chicago  assumes  to  vacate,  even  conditionally,  a  street  pre- 
viously dedicated  to  it,  it  loses  all  title  with  which  it  was  vested  by  the  act  of 
platting. 

4.  Bake — Title — Abutting  Lot-Owner — Reversion. 

By  the  vacating  by  the  city  of  Chicago  of  a  street  previously  dedicated  to  it, 
the  title  to  the  Ground  does  not  pass  to  the  abutting  lot-owner,  but  to  the 
original  owner  of  the  land. 

At  Law. 

8.  C.  Judd  and  William  Ritchie,  for  plaintiff.  , 
J.  P.  A  T.  R.  frilson,  for  defendants. 

Blodgbtt,  J.  This  is  an  action  of  ejectment  for  the  recovery  of  a 
strip  of  land  in  block  67,  school-section  addition  to  Chicago.  The 
material  facts  essential  to  the  disposition  of  the  case,  as  I  view  them, 
are  briefly  these :  In  Jnne,  1853,  James  Depuyster  Ogden  was  the 
owner  in  fee  of  block  67,  in  school-section  addition  to  this  city.  In 
May,  1852,  he  gave  to  William  B.  Ogden  a  power  of  attorney,  author- 
izing bim  to  sell  and  convey  the  blook  in  question,  and  also  to  plat 
and  subdivide  the  same  in  such  manner  as  he  should  deem  best  to 
make  it  marketable,  and  to  acknowledge  and  record  any  plat  which 
be  should  so  make,  in  conformity  with  the  laws  of  the  state.  Acting 
under  this  power  of  attorney,  Mr.  Ogden,  in  the  forepart  of  the  month 
of  June,  caused  this  block  to  be  surveyed,  and  laid  out  and  subdivided 
into  lots  and  streets;  and  on  the  sixteenth  of  June,  1853,  the  plat  was 
duly  acknowledged  by  Mr.  William  B.  Ogden,  as  the  attorney  in  fact 
of  James  Depuyster  Ogden,  and  recorded  in  the  office  of  the  recorder 
of  Cook  county.  Upon  this  plat  was  a  street  60  feet  wide,  called  De- 
puyster street.  The  plat  and  acknowledgment  seem  to  be  in  all  re- 
spects in  conformity  with  the  provisions  of  the  statute,  except  that  the 
subdivision  is  made  and  the  plat  acknowledged  by  the  attorney  in  fact 
of  the  owner  of  the  fee,  rather  than  by  the  owner  of  the  fee  in  his  own 
person.  On  the  twenty-eighth  of  July,  1862,  the  common  couneil  of 
the  city  of  Chicago  passed  an  ordinance  vacating  Depuyster  street, 
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elcept  a  strip  20  feet  wide  in  the  center  thereof,  and  this  suit  is 
brought  by  the  plaintiff,  as  grantee  of  the  heirs  at  law  of  James  De- 
.  puyster  Ogden,  to  recover  from  defendants  the  South  20  feet  of  said 
Depuyster  street. 

The  defendants  deny  plaintiff's  right  to  recover,  (1)  on  the  ground 
that  the  subdivision  made  in  1853  was  not  in  accordance  with  the 
Illinois  statute,  because  the  plat  was  acknowledged  by  the  agent  and 
attorney  in  fact  of  the  owner  of  the  fee,  and  not  by  the  owner  him- 
self in  person;  (2)  that  the  ordinance  vacating  the  north  and  south 
20  feet  of  the  .street  was  conditional,  and  to  be  operative  only  so  long 
as  certain  adjacent  property  was  used  for  railroad  purposes,  and  re- 
served the  right  of  the  city  to  enter  upon  the  portions  of  the  street  so 
vacated  for  the  purpose  of  laying  down  or  repairing  sewers  or  water- 
pipes. 

In  support  of  the  first  position  defendants'  counsel  relies  upon  the 
case  of  Gosselin  v.  City  of  Chicago,  108  111.  623,  where  it  was  held  that 
as  the  statutes  of  Illinois  stood  at  the  time  this  subdivision  was  made, 
and  the  plot  thereof  acknowledged  and  recorded,  it  was  necessary 
that  the  plat  should  be  acknowledged  by  the  owner  of  the  fee  in 
'  person,  and  that  it  could  not  be  done  by  an  attorney  in  fact.  v  I  have 
examined  this  case  carefully,  and  also  an  abstract  introduced  on  this 
trial  of  the  evidence  in  that  case,  and  find  that  the  power  of  attor- 
ney under  which  the  subdivision  was  made  in  the  Gosselin  Case  was 
only  an  ordinary  power  to  sell  and  convey,  while  the  power  of  attor- 
ney to  <Mr.  W.  B.  Ogden,  under  which  the  subdivision  and  plat  now 
in  question  were  made,  in  express  terms  authorizes  the  attorney  to 
make  the  subdivision  and  acknowledge  and  record  the  plat  pursuant 
to  the  laws  of  this  state;  and  this  fact  seems  to  me  to  sufficiently 
distinguish  this  case  from  the  Gosselin  Case.  Here  the  owner  of  the 
fee  contemplated  a  subdivision  of  his  property  into  lots  and  streets 
under  the  law  of  Illinois,  and  clothed  his  attorney  with  authority  to  do 
so;  and  it  seems  to  me  there  can  be  no  valid  reason  assigned  why  it 
was  not  in  the  power  of  such  owner  to  so  act  by  an  agent  under  the 
statutes  of  this  state.  It  may  be  urged  with  some  foroe,  under  the 
facts  in  the  Gosselin  Case,  that  a  power  of  attorney  to  sell  and  convey 
does  not  imply  authority  to  the  attorney  to  dedicate  or  give  any  part 
of  the  principal's  property  to  the  public;  but  in  so  clear  a  case  as 
this  of  an  intention  to  so  dedicate,  I  think  the  owner  must  be  estopped 
to  deny  the  act  of  his  agent. 

As  to  the  second  point  raised,  it  appears  without  dispute  that  the 
common  council  of  this  oity,  on  the  twenty-eighth  of  July,  1862, 
passed  an  ordinance,  the  title  and  first  section  of  which  read  as  fol- 
lows: 

"An  ordinance  to  vacate  De  Puyster  street.    Be  it  ordained,  etc. 

"Section  1.  That  the  street  running  east  and  west  through  block  67,  school- 
section  addition  to  Chicago,  known  as  De  Puyster  street,  except  a  strip  of  the 
same  through  the  center  thereof  twenty  feet  in  width,  running  from  Canal 
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street  east,  a  distance  of  one  hundred  and  twenty  feet,  De  and  the  same  is 
hereby  vacated  and  discontinued:  provided,  however,  that  such  vacation 
and  discontinuance  shall  continue  so  long,  and  so  long  only,  as  the  same  may 
be  used  for  railroad  purposes.  And  it  is  further  provided,  that  the  authori- 
ties of  said  city  shall  at  all  times  have  and  possess,  without  charge  or  hin- 
deranoe,  the  right  to  enter  upon  that  portion  of  said  street  hereby  vacated,  or 
any  part  thereof,  for  the  purpose  of  laying  down  or  repairing  either  sewerage 
or  water  pipes." 

And  in  December,  1882,  the  common  council  by  resolution  declared 
the  portion  of  the  street  so  vacated  by  the  ordinance  of  1862  to  be 
absolutely  vacated.  I  can  give  no  other  construction  to  this  resolu- 
tion than  that  it  is  a  release  of  the  reserved  right  to  reopen  the  street 
to  full  width,  in  case  the  adjoining  property  should  cease  to  be  used 
for  railroad  purposes,  and  the  right  to  enter  upon  the  vacated  por- 
tions of  the  street  for  the  purpose  of  repairing  or  laying  down  sewer 
or  water  pipes.  It  is  true,  it  was  not  passed  by  a  two-thirds  vote  of 
all  the  aldermen  elected,  but  it  was  passed  by  a  majority;  and  it 
seems  to  me  the  two-thirds  vote  was  not  needed  to  release  or  waive' 
this  reserved  right.  In  other  words,  it  does  not  seem  to  me  to  require 
a  two-thirds  vote  of  the  common  council  to  waive  any  rights  the  city 
reserved  as  to  this  street. 

I  therefore  conclude  that  by  the  operation  of  the  ordinance  and 
resolution  there  is  an  absolute  vacation  of  all  the  street  exoept  a  strip 
20  feet  wide  in  the  center. 

But  if  I  am  wrong  in  regard  to  the  effect  to  be  given  to  the  resolu- 
tion, L  still  think  that  under  the  ordinance  the  portions  of  the  street 
vacated  were  so  far  vacated  as  to  amount  to  an  abandonment  of  the 
statutory  dedication  made  by  the  owner.  The  owner  of  the  property 
dedicated  it  in  conformity  with  the  statute  to  the  public  for  a  street, 
and  the  statute  operated  upon  such  dedication  to  pass  tho  fee  to  the 
city  of  Chicago.  When  the  city  abandoned  this  dedication  to  public 
use,  or  if  it  had  refused  to  accept  it,  the  title,  it  seems  to  me,  reverted 
to  the  original  owner.  I  doubt  if  the  city  can  make  a  partial  vaca- 
tion of  a  street  which  shall  operate  as  an  abandonment  of  the  prop- 
erty for  the  public  qse  which  the  owner  of  the  fee  in  laying  it  out 
intended,  and  yet  retain  the  fee ;  but  I  think  that,  on  the  contrary, 
when  the  city  assumed  to  vacate  this  street,  even  conditionally,  it 
lost  all  title  with  which  it  had  been  vested  by  the  act  of  platting. 

In  Canal  Trustees  v.  Havens,  11  111.  554,  it  was  held  that  when  the 
owner  of  land  subdivides  the  same  into  blocks,  lots,  streets,  alleys, 
etc.,  the  fee  of  the  streets  passes  to  the  municipality;  and  in  Hyde 
Park  v.  Borden,  94  111.  26,  it  was  held  that  on  the  vacation  of  a  street 
or  alley,  where  the  fee  had  passed  to  the  corporation  by  the  making 
and  recording  of  a  plat,  the  fee  reverted  to  the  original  owner,  who 
had  dedicated  it  to  the  public,  and  not  to  the  abutting  owner. 

The  facts  in  this  case  seem  to  me  to  bring  it  clearly  within  these 
two  cases.  By  making,  acknowledging,  and  recording  the  plat,  the  fee 
passed  to  the  city  of  Chicago;  by  the  vacation  of  the  street,  the  fee 
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reverted  to  the  heirs  of  the  original  owner.  They  have  conveyed  the 
fee  to  the  plaintiff  and  he  is  clothed  with  all  their  rights. 

But  it  is  further  urged,  in  the  light  of  the  authority  of  many  cases 
outside  of  this  state,  that  on  the  vacation  of  this  street  the  title 
passed  to  the  defendants,  who  were  the  owners  of  the  abutting  lot. 
I  think  it  is  sufficient  to  say,  in  answer  to  this  position,  that  since 
the  decision  of  Canal  Trustees  v.  Havens  the  rule  in  that  case  and 
that  in  Hyde  Park  v.  Borden  have  become  a  rule  of  property  in  this 
state.  It  must  be  admitted  that  under  nearly  similar  statutes  to  that 
of  Illinois,  the  courts  of  other  states  have  held  that  on  the  vacation 
of  a  street  or  highway  the  title  goes  to  the  abutting  owner;  but  there 
can  be  no  doubt  that  a  different  rule  prevails  in  this  state,  and  I  think 
it  has  been  so  long  asserted  that  it  has  become  a  rule  of  property, 
and  therefore  this  case  should  be  determined  in  accordance  with  the 
decisions  of  the  courts  of  this  state. 

The  defendants  are  therefore  found  guilty,  as  charged  in  the  dec- 
laration, and  the  fee  of  the  20-foot  strip  immediately  west  of  and 
adjoining  lot  16,  block  67,  school-section  addition,  (the  property  in 
controversy,)  is  found  to  be  in  the  plaintiff. 


1.  Revenue  Laws— Branch  of  Fobkign  Bank  w  United  States — Taxes  — 

Rev.  St.  f  3407. 

A  bank  in  Canada,  which  has  established  a  branch  in  Chicago,  must  be  held 
to  carry  on  a  banking  business,  within  the  definition  of  Rev.  St.  $  3407,  it  hav- 
ing a  place  of  business  where  credits  were  opened  by  the  deposit  of  money, 
subject  to  be  paid  or  remitted  upon  draft,  check,  or  order,  and  where  bills  of 
exchange  were  issued  and  sold. 

2.  8am  e — Rev.  Bt.  $  3408. 

The  meaning  and  intent  of  the  whole  of  section  3408,  Rev.  St ,  wag  to  assume 
that  the  active  moneys  employed  by  an  incorporated  bank  were  represented  by 
its  capital,  and  that  the  capital  of  a  branch  bank  was  the  amount  which  was 
allotted  to  it,  or  which  it  was  permitted  to  use,  and  the  branch,  for  the  purpose 
of  this  tax  on  capital,  was  deemed  a  separate  entity. 


As  the  Bank  of  Montreal  can  have  no  corporate  existence  in  the  United 
States,  but  only  transacts  business  by  comity,  an  agency  established  by  it  here 
must,  for  the  purpose  of  the  revenue  laws,  be  considered  the  same  as  a  private 
person  engaged  in  the  banking  business,  and  pay  the  tax  upon  the  amount  of 
money  employed  in  its  business,  without  regard  to  whether  it  is,  technically, 
capital  or  not. 

Action  to  Recover  Internal  Revenue  Tax. 

Richard  H.  Tuthill,  for  complainant. 

Boutell,  Waterman  d  BouteU,  for  defendant. 

Blodoett,  J.    This  is  a  suit  to  recover  internal  revenue  taxes 


United  States  v.  Bank  op  Montreal. 


(Oircuit  Court,  If.  D.  JUinpis.   July  21, 1884.) 


3.  Same. 
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claimed  to  be  due  from  defendant  on  the  capital  employed  by  defend- 
ant in  the  business  of  banking  from  theflrBt  of  November,  1871,  to 
the  first  of  December,  1879.  The  defendant  is  a  corporation  created 
and  existing  under  the  laws  of  the  dominion  of  Canada,  having  its 
principal  place  of  business  m  the  city  of  Montreal.  Its  chartered 
capital  is  $12,000,000,  fully  paid  up,  and  it  has  a  reserved  fund  of 
$5,000,000,  and  average  deposits  of  about  $17,000,000.  On  the  first 
of  November,  1871,  it  established  a  branch  or  agency  in  the  city  of 
Chicago,  -which  has  been  continued  to  the  present  time.  At  the  time 
this  branch  or  agency  was  established  here,  its  manager  was  informed 
that  the  sum  of  $100,000  had  been  assigned  to  his  agency  as  capital. 
The  business  here  has  been  the  receiving  of  deposits  to.be  paid  out  on 
draft  or  check  of  the  depositors,  buying  and  selling  of  domestic  and  for- 
eign exchange,  and  the  loaning  of  money  on  warehouse  receipts  for 
grain  and  provisions  as  collateral  security, — the  deposits  averaging 
about  $2,000,000  per  month,  and  the  profits  on  the  business  transacted 
here  amounting  to  about  $10,000,000.  The  $100,000  assigned  as  cap- 
ital has  been  treated  and  known  upon  the  books  of  the  agency  as  "fixed 
capital,"  and  the  internal  revenue  regularly  paid  thereon.  In  June, 
1881,  an  examination  was  had  by  F.  J.  Kinney,  agent  of  the  internal 
revenue  bureau,  of  the  books  and  accounts  of  the  agency,  from  whioh 
it  was  ascertained  that  a  much  larger  amount  of  money  had  been  used 
in  the  business  of  this  agency  than  the  $100,000  capital  allotted  to 
it,  and  he  reported  the  amount  due  for  tax  on  capital,  under  the  sec- 
ond paragraph  of  section  S408  of  the  Ee vised  Statutes,  which  im- 
posed a  tax  of  one  twenty-fourth  of  1  per  cent,  per  month  upon  the 
capital  employed  in  banking,  to  be  $83,775.50.  After  this  report 
was  received,  an  assessment  was  made  and  warrant  issued  for  the 
collection  of  the  portion  of  said  tax  which  had  accrued  within  two 
years,  amounting  to  $24,543.88,  and  the  amount  of  this  assessment 
paid  under  protest.  This  suit  is  now  brought  to  recover  the  balance 
of  $59,229.68  of  the  tax  so  ascertained  to  be  due,  or  reported  to  be 
due,  by  the  examiner  Kinney,  and  which  it  is  claimed  accrued  be- 
tween the  establishment  of  the  bank,  December  1, 1871,  and  Decem- 
ber 1, 1879.  Several  defenses  to  the  right  to  recover  this  money  are 
interposed :  (1)  That  this  Chicago  agency  is  a  branch  of  the  parent 
bank  in  Montreal,  and  as  such  only  liable  to  pay  internal  revenue 
taxes  on  the  capital  allotted  to  it  by  the  parent  bank,  under  the  last 
clause  of  the  third  paragraph  of  section  3408;  (2)  that  the  funds  used 
and  loaned  here  cannot  be  considered  capital  of  this  bank,  as  they 
are  sent  here  for  temporary  use,  and  liable  to  be  withdrawn  for  use 
elsewhere  at  the  will  of  the  home  management;  (3)  that  the  funds 
used  here  are  not  a  part  of  the  capital  of  the  parent  bank,  but  are 
part  of  its  surplus  funds,  made  up  in  part,  at  least,  of  the  profits  of 
this  agency  or  branch ;  (4)  that  most  of  the  funds  by  this  branch  are 
not  employed  in  the  business  of  banking,  as  defined  in  section  3407, 
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The  assistant  manager  of  this  branch  or  agenoy,  who  was  called 
as  a  witness  on  the  trial,  explained  the  course  of  business  by  saying, 
"When  we  see  a  chance  to  loan  money  here  to  good  advantage,  we 
notify  the  home  office  at  Montreal,  and  they  send  it  to  us  if  they  have 
it  ;"  and  his  testimony  shows  that  the  average  amount  of  money  used 
for  the  first  five  months  after  this  branch  was  established  was  over 
$400,000  per  month ;  and  from  the  time  the  agency  was  established 
there  was  a  steady  increase  in  the  business,  so  that  the  amount  of 
money  employed  in  the  business  for  the  12  months  ending  the  thirty- 
first  of  May,  1879,  was  $1,496,635  per  month.  It  will  thus  be  seen 
that  a  large  sum  of  money  belonging  to  the  parent  bank  was  con- 
stantly employed  in  its  business  here.  Whether  the  profits  made  in 
the  business  here  were  retained  and  used  here,  or  whether  those  profits 
were  remitted  to  Montreal  as  fast  as  made,  and  the  money  to  be  used 
here  was  sent  from  Montreal  as  wauted,  does  not  seem  to  be  material. 

Section  3407  defines  a  bank  and  banker  as  follows : 

Sec.  3407.  "Every  incorporated  or  other  bank,  and  every  person,  firm,  or 
company,  having  a  place  of  business  where  credits  are  opened  by  the  deposit 
or  collection  of  money  or  currency,  subject  to  be  paid  or  remitted  upon  draft, 
check,  or  order,  or  where  money  is  advanced  or  loaned  on  stocks,  bonds,  bul- 
lion, bills  of  exchange,  or  promissory  notes,  or  where  stocks,  bonds,  bullion, 
bills  of  exchange,  or  promissory  notes  are  received  for  discount  or  for  sale, 
shall  be  regarded  as  a  bank,  or  as  a  banker." 

Certainly,  the  business  carried  on  by  the  defendant  here  must  be 
held  to  be  a  banking  business  within  this  definition.  It  had  a  "place 
of  business"  where  credits  were  opened  by  the  deposit  of  money,  sub- 
ject to  be  paid  or  remitted  upon  draft,  check,  or  order,  and  where 
bills  of  exchange  were  issued  and  sold.  The  last  clause  of  the  third 
paragraph  of  section  3408  reads  as  follows : 

"In  the  case  of  banks  with  branches,  the  tax  herein  provided  shall  be  as- 
sessed upon  the  circulation  of  each  branch  severally,  and  the  amount  of  capital 
of  each  branch  shall  be  considered  to  be  the  amount  allotted  to  it." 

It  is  contended  that  the  defendant  is  a  bank  with  branches,  within 
the  meaning  of  the  provision,  and  that  only  the  sum  of  $100,000  cap- 
ital was  allotted  to  this  branch  by  the  parent  bank.  At  the  time  the 
internal  revenue  system  was  adopted,  in  1861,  there  were  no  national 
or  United  States  banks,  but  in  several  of  the  states  there  existed  what 
were  called  state  banks,  with  power  to  establish  branches.  As  I  now 
recall  the  facts  from  memory,  such  banks  existed  in  Ohio,  Indiana, 
Missouri,  and  Iowa;  and  in  the  charters  of  these  state  banks  there 
was  a  provision  for  establishing  branches,  and  allotting  or  determin- 
ing the  amount  of  the  capital  of  such  branches ;  and  I  am  of  opinion 
that  this  provision  as  to  the  taxation  of  branch  banks  had  special 
reference  to  the  then-existing  state  banks  and  their  branches,  although 
the  language  used  is  comprehensive  enough  to  apply  to  any  future  in- 
stitutions of  the  same  character,  whether  state  or  national.  The 
evident  meaning  and  intent  of  the  whole  soction  3408  was  to  assume 
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thai  the  active  moneys  employed  by  an  incorporated  bank  was  repre- 
sented by  its  capital,  and  that  the  capital  of  a  branch  bank  was  the 
amonnt  which  was  allotted  to  it,  or  which  it  was  permitted  to  nse,  and 
the  branch  for  the  purpose  of  this  tax  on  capital  was  deemed  a  separate 
entity.  Ordinarily,  what  is  known  as  the  capital  of  a  bank  is  the  fund 
paid  in  by  its  shareholders  on  their  capital  stock,  and  this  forms  the 
basis  apon  which  the  business  of  the  bank  is  conducted.  The  banks 
loan  this  money,  or  use  it  in  the  discount  of  commercial  paper,  in  the 
purchase  and  sale  of  exchange,  or,  in  the  cases  of  banks  of  circula- 
tion, for  the  purpose  of  redeeming  or  securing  their  current  notes;  the 
profits  of  the  business  are,  as  a  rule,  after  payment  of  expenses,  dis- 
tributed as  dividends  to  shareholders.  If,  for  any  reason,  all  or  part  of 
the  profits  are  retained  by  the  bank,  such  retention  may  be  only  tem- 
porary, and  are  liable  to  be  paid  out  in  dividends  at  any  time.  So, 
as  a  basis  of  this  internal  revenue  tax,  the  paid-up  capital,  as  a  fixed 
fund,  was  taken, — assuming  that,  as  a  rule,  the  capital  represented 
the  moneys  which  the  bank  used  in  its  business.  In  this  case,  how- 
ever, we  have  a  foreign  bank  with  the  control  of  a  very  large  amount 
of  money  establishing  an  agency  here  for  the  loaning  of  its  money. 
It  conducts  through  such  agency  all  the  business  of  a  bank :  receives 
deposits,  buys  and  sells  exchange,  discounts  notes  and  bills,  and  loans 
money.  As  the  bank  of  Montreal  can  have  no  corporate  existence 
here,  but  only  transacts  business  by  comity,  this  agency  must,  Iihink, 
for  the  purpose  of  this  law,  be  considered  the  same  as  a  private  per- 
son engaged  in  the  banking  business,  and  pay  the  tax  upon  the  amount 
of  money  it  employs  in  its  business,  without  regard  to  whether  it  is 
technically  capital — that  is,  the  fund  contributed  by  its  stockholders 
— or  not.  It  sends  its  money  here  to  be  used  in  banking  business, 
taking,  perhaps,  only  that  which  it  has  accumulated  from  its  home 
business  and  not  been  divided,  or  leaving  here  the  profits  realized  from 
the  business  here.  If  the  defendant  has  power  under  its  charter  to 
establish  branches,  that  power  would  only  authorize  the  establish- 
ment of  branches  within  the  jurisdiction  of  the  sovereignty  which  cre- 
ated the  corporation ;  that  is,  it  cannot  establish  a  branch  with  its 
corporate  powers  here,  but  the  business  it  transacts  here  is  more  in 
the  nature  of  an  agency  than  that  of  a  branch.  And  if  any  of  the 
funds  of  the  home  corporation  are  sent  here  and  used  here  in  con- 
ducting a  banking  business,  they  should,  in  my  opinion,  pay  the  tax 
imposed  under  the  second  paragraph  of  section  3408,  as  capital  em- 
ployed by  a  person  in  the  business  of  banking.  It  could  not  have 
been  the  intention  of  congress  to  allow  banks  of  foreign  countries  to 
send  their  money  here,  to  be  loaned  and  used  by  an  agent  for  the 
profit  and  benefit  of  such  banks,  without  subjecting  them  to  the  same 
burdens  imposed  by  the  law  on  domestic  banks  and  bankers. 

It  is  further  urged  that  the  money  used  here  by  the  defendant  was 
not  its  capital,  but  was  part  of  its  surplus  or  reserve,  and  the  decision 
of  Mr.  Justice  Nelson  in  Mechanic*'  ds  Farmer**  Bank  v.  Townsend,  5 
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Blatchf.  815,  is  cited  in  support  of  this  position.  It  may  be  sufficient, 
to  distinguish  this  ease  from  the  one  at  bar,  to  say  that  the  question 
then  under  consideration  was  the  meaning  of  the  word  "capital,"  as 
used  in  paragraph  1  of  section  79  of  the  internal  revenue  aet  of  June 
30,  1864,  and  had  application  to  the  amount  to  be  paid  for  license  to 
do  business  as  a  bank  or  bankers ;  but  it  does  not  seem  to  me  the 
rule  given  in  that  case  is  at  all  applicable  to  an  agency  like  this  of  a 
foreign  bank.  If  this  defendant,  being  incorporated  as  a  bank  in  a 
foreign  country,  had  transacted  all  its  business  here,  then  its  capital 
paid  in,  and  forming  the  basis  of  its  business,  might  be  properly  held 
to  be  the  measure  of  its  liability  for  this  tax;  but  when  such  a  cor- 
poration uses  its  surplus  or  reserve  fund  in  conducting  a  banking 
business  in  this  country,  its  capital,  for  the  purposes  of  this  tax,  must, 
I  think,  be  the  amount  of  money  it  uses  from  month  to  month  in  the 
business  here.  It  is  said  this  surplus  was  only  temporarily  used 
here,  but  the  proof  shows  how  much  was  used  each  month,  and  the 
statute  imposes  a  tax  of  one  twenty-fourth  of  1  per  oent.  per  month 
on  the  money  so  used.  If  at  the  end  of  a  month  it  had  been  with- 
drawn, and  returned  to  the  defendant  in  Montreal,  all  further  liability 
would  be  at  an  end. 

It  is  further  urged  that  the  business  transacted  by  the  defendant 
here  was  not  a  banking  business,  as  defined  by  section  3407,  because 
the  money  was  not  advanced  or  loaned  on  stocks,  bonds,  bullion,  etc., 
but  was  loaned  on  the  pledge  or  warehouse  receipts  for  grain  and 
provisions.  The  assistant  manager  for  defendant  says,  in  his  testi- 
mony: "When  we  lent  money  we  took  a  note  and  the  warehouse  re- 
ceipts as  collateral;  we  rely  wholly  on  these  collaterals." 

Section  3407  declares,  in  effect,  that  every  incorporated  bank,  and 
any  firm  or  company  having  a  place  of  business  where  credits  are 
opened  by  the  deposit  or  collection  of  money  or  currenoy,  subject  to 
be  paid  or  remitted  upon  draft,  check,  or  order,  or  where  money  is 
advanced  on  bullion  or  stocks,  bonds,  etc.,  shall  be  regarded  as  a  bank 
or  banker.  This  defendant  had  a  place  of  business  here  where  cred- 
its were  opened  and  deposits  received  and  paid  out  on  checks,  so  that 
it  comes  within  one  of  the  definitions  of  a  bank  or  banker,  and,  be- 
ing such,  it  is  liable  to  pay  the  tax  in  question,  without  regard  to 
what  security  it  took  for  money  loaned  or  advanced.  So,  also,  a  per- 
son or  firm  who  advanced  or  loaned  money  on  stocks,  bonds,  etc.,  is 
a  banker;  but  when  a  banker — that  is,  one  who  comes  within  either 
of  the  definitions — loans  money  on  other  security  than  stock  or  bonds, 
that  does  not  relieve  him  from  this  tax  liability  as  to  such  business. 
Many  banks,  especially  in  the  older  eastern  states,  only  loan  money 
on  notes  secured  by  the  name  of  an  approved  indorser  or  surety;  but, 
if  they  are  banks,  it  makes  no  difference  what  security  they  take  for 
their  loans,  they  are  still  liable  to  this  tax. 

I  therefore  conclude  that  the  defendant  is  liable  for  the  amount  of 
tax  claimed  in  this  case, — $59,229.68, — with  interest  at  6  per  cent. 
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from  the  time  when  snob  tax  accrued.  No  computation  of  this  inter- 
est was  made  at  the  time  of.  the  trial,  but  it  may  be  made  and  sub- 
mitted. 

The  proof  also  shows  that  the  defendant  paid  $9,629.92  for  taxes 
on  clearing-house  cheeks,  on  which  it  has  been  refunded  $2,573.91, 
leaving  a  balance  yet  due  of  $7,056.01.  As  I  understand  the  proof, 
after  this  tax  had  been  paid  several  years  the  commissioner  ruled 
that  the  banks  were  not  liable  to  pay  on  these  checks,  and  refunded 
what  had  accrued  within  two  years,  but  refused  to  go  further  back, 
leaving  this  balance  of  $7,056.01  unpaid,  and  defendant  now  insists 
that  this  amount  should  be  set  off  against  the  taxes  now  found  due. 
This  is  an  equitable  action,  and  the  inquiry  really  is  how  much  is 
justly  due  the  plaintiff;  and  I  think  it  is  consoionable  and  right  to  de- 
duct this  sum  of  overpaid  tax  on  clearing-house  checks  from  the  tax 
on  capital,  as  this  olaim  and  counter-claim  acorued  contemporane- 
ously and  out  of  the  same  business. 


Patent — Sospkitder  Eotmi. 

The  auape  oder  ends  made  conformably  to  Schirmer's  patent  of  June  27, 1870, 
do  not  infringe  the  patent  of  Bhen  field. 

In  Equity. 

F.  C.  Reed,  for  complainant. 
Wetmore  &  Jenner,  for  defendants. 

Wallace,  J .  The  suspender  ends  made  by  the  defendants  conform- 
ably to  their  patent  of  June  27,  1876,  are  not  an  infringement  of  the 
complainant's  patent. 

The  suspender  ends  of  the  complainant's  patent  are  described  as 
made  of  a  double  flattened  cord  or  strip  bent  around  into  a  loop  or 
united  together,  leaving  sufficient  of  the  loop  open  to  form  the  button- 
hole, and  united  to  a  buckle  or  clasp  by  the  attaching  pieces,  d.  The 
cord  or  strip  is  composed  of  woven,  braided,  knitted,  or  crooheted 
threads  of  suitable  fibrous  material,  laid  up  into  the  form  of  a  com- 
plete flat  cord  or  strip,  and  when  the  cord  or  strip  is  folded  to  form 
the  button-hole  loop,  the  seam  above  the  loop  may  be  made  by  sew- 
ing, knitting,  orocheting,  or  otherwise;  or  the  knitting  or  crocheting  is 
commenced  at  the  line  where  the  strips  meet  and  extended  at  both 
sides  thereof  and  around  the  button-hole  by  the  successive  ranges  of 
interlocked  loops. 

The  claim  is,  "the  Buspender  end  made  of  a  flat  cord  or  strip  of 
fibrous  material  bent  into  a  loop  laid  flatwise,  united  at  the  inner 
edges,  and  connected  to  the  attaching  pieces  as  set  forth." 
v.21r,no.4— 16 


Shknfibld  v.  Sohirmeb  and  others. 


[Circuit  Court,  8.  D.  New  York.   August  7, 1884.) 


242 


FBDSBAL  BBPOBTBB. 


The  latter  part  of  the  description  relates  to  the  manner  of  securing 
the.  edges  of  the  fabric  by  re-enforcing  or  covering  them  around  the 
button-hole  by  crocheting  or  knitting,  and  is  of  no  materiality  for 
present  purposes.    There  was  no^novelty  in  the  attaching  pieces. 

Button-straps  for  suspenders,  made  of  woven  material,  were  old; 
flat  suspender  ends  of  various  materials,  with  a- button-hole  cut  in 
them,  were  old ;  and  suspender  ends  made  of  a  round  cord,  with  the 
ends  turned  back  and  fastened  to  form  a  loop,  were  old.  The  com- 
plainant's invention  was  apparently  suggested  by  the  latter  descrip- 
tion of  suspender  ends,  and  was  designed  to  remedy  the  objection 
against  the  round  cord,  which  is  stated  in  the  description  to  be  "that 
it  does  not  lie  flat  against  the  person  or  beneath  the  button."  What 
he  did  was  to  substitute  a  flat  cord  or  strip  for  the  round  cords  pre- 
viously used,  which  may  have  been  an  invention,  but  was  an  inven- 
tion of  a  very  narrow  kind. 

In  view  of  the  prior  state  of  the  art,  and  the  language  of  the  de- 
scription and  claim  of  the  patent,  the  complainant's  patent  is  to  be 
construed  as  one  for  a  suspender  end  made  of  a  flat  cord  or  strip,  bent 
to  form  a  button-hole,  and  the  ends  turned  back  and  united  at  their 
inner  edges,  and  connected  to  attaching  pieces. 

The  defendants'  suspender  ends  are  made  of  flat  braid,  with  a  but- 
ton-hole formed  in  them,  in  the  process  of  plaiting  the  braid.  The 
patent-office  regarded  them  as  a  different  invention  from  the  com- 
plainant's, and  issued  a  patent  to  the  defendants  upon  that  theory. 

I  do  not  think  there  was  any  patentable  novelty  in  leaving  a  hole 
in  the  strap  or  braid  in  the  process  of  weaving,  plaiting,  or  crocheting 
the  material,  (the  crocheted  towel-loop  described  in  Harper's  Bazar 
shows  this,)  but  I  agree  with  Mr.  Brevoort,  the  defendants'  expert, 
that  a  suspender  end  made  in  this  way  is  not  the  suspender  end  of 
the  complainant's  patent.  The  complainant's  article  may  be  made 
by  the  use  of  machine-made  braid  or  cord,  while  the  defendants  must 
be  made  by  hand.  The  complainant's  article  can  therefore  be  made 
more  conveniently  and  at  less  cost;  and  this,  as  the  complainant 
states  in  his  affidavit  in  the  interference  proceeding,  is  the  reason 
why  he  adopted  the  mode  of  making  his  end  which  he  described  in  his 
patent.  It  would  seem  that  this  advantage  is  really  the  chief  merit 
of  the  invention,  as  flat  suspender  ends  were  old.  The  defendants' 
braid  is  not  united  at  its  inner  edges,  and  is  not  a  double  cord  or 
braid  like  the  complainant's. 


The  bill  is  dismissed. 


WOa  V.  MOKDHN. 
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[Circuit  (hurt,  2f.  D.  lUinoi*.  August  4, 1884.) 


Patent — Improvement  in  Railroad  Frogs. 

The  second  claim  qf  reissue  patent  No.  8,914  requires  the  point  of  the 11  frog »» 
to  be  constructed  as  directed  in  the  body  of  the  patent.  The  U  iron,  as  a 
mode  of  connecting  the  point  and  wing  rails,  was  in  public  use  and  well  known 
before  tbe  complainant  claims  to  have  been  the  inventor  thereof. 

In  Equity. 

Wood  d  Boyd  and  Banning  d  Banning,  for  complainants. 

Offield  d  Towle  and  H.  Harrison,  for  defendants. 

Blodgett,  J.  The  complainant  in  this  case  seeks  to  restrain  the* 
infringement  of  reissue  patent  No.  8,914,  issued  to  complainant,  Sep- 
tember 30,  1879,  for  "an  improvement  in  railroad  frogs, "  the  original 
patent,  No.  215,248,  having  been  dated  May  20, 1879.  In  his  speci- 
fications complainant  describes  the  mode  of  constructing  his  frog  to 
consist  in  a  peculiar  mode  of  combining  the  rails  so  as  to  form  the 
Y-shaped  point  or  angle  of  the  frog,  and  also  in  connecting  the  point 
and  the  wing  rails  with  channel  iron,  the  upturned  sides  of  which  are 
bolted  to  the  wing  rails  and  the  point  rails. 

The  defendant  is  charged  with  infringing  only  the  second  claim  of 
the  patent,  which  is  as  follows : 

"  (2)  A  frog  composed  substantially  of  two  center  rails,  B,  B1,  joined  to  form 
the  V-shaped  point,  united  to  outside  diverging  or  wing  rails  by  means  of  two 
channel  or  U  irons,  D,  D,  one  wing  of  which  channel  or  XJ  irons  is  shaped  to 
fit  the  web  of  the  abutting  rails,  combined  to  form  the  point  of  the  frog, 
and  upon  the  other  side  fitting  the  web  of  the  wing  or  diverging  rail  respect- 
ively, and  secured  by  bolts  or  rivets  passing  through  the  webs  of  the  rails 
and  the  sides  of  the  channel  bars,  substantially  as  shown." 

The  history  of  this  patent,  as  gathered  from  the  records  in  this 
case,  seems  to  be  this:  In' October,  1877,  the  complainant  filed  the 
application  for  his  patent,  and  on  December  2, 1877,  the  patent  was 
allowed  with  certain  claims ;  but,  as  he  now  insists,  by  the  neglect  of 
his  solicitor,  the  final  fee  to  the  patent-office  was  not  paid,  and  the 
proceedings  to  obtain  the  patent  lapsed.  Sometime  in  February, 
1879,  be  renewed  his  application,  and  asked  that  the  original  speci- 
fications and  drawings  might  be  considered  as  part  of  the  renewed 
application,  and  the  original  patent,  No.  215,548,  was  issued  May 
20,  1879.  On  June  29,  1879,  application  was  made  for  a  reissue, 
which  resulted  in  the  reissue  No.  8,914,  now  before  the  court. 

Testimony  has  been  put  into  the  record  by  the  complainant,  as  a 
witness  in  his  own  behalf,  tending  to  show  that  he  made  the  inven- 
tion in  question  previous  to  June,  1876;  but  he  is  unable  to  define 
the  time  with  any  degree  of  certainty,  except  that  on  June  10,  1876, 
he  exhibited  a  rough-  sketch  or  diagram  of  his  proposed  device  to  Mr. 
W.  H.  H.  Allison,  who  affixed  his  name  to  said  sketch  at  that  date, 
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and  who  has  testified  to  doing  so,  and  the  sketch  is  produced  in  evi- 
dence. 

The  defenses  interposed  are  (1)  that  defendant  does  not  infringe ; 
(2)  that  the  second  claim  of  the  reissue  is  void  because  it  was  not 
warranted  by  the  original  specifications  nor  the  models;  (3)  that  the 
device  now  claimed  to  be  covered  by  the  second  claim  of  the  reissued 
patent  had  been  in  public  use  more  than  two  years  before  the  com- 
plainant made  his  application  for  a  patent. 

The  question  of  fact  as  to  infringement  depends  upon  whether  the 
"two  center  rails,  B,  B1,  joined  together  to  form  the  V-shaped  point" 
mentioned  in  the  second  claim,  necessarily  mean  the  two  oenter  rails 
which  are  described  in  the  specifications,  or  does  it  mean  any  center 
rails  joined  together  in  any  manner  to  form  a  Y-shaped  point  ?  The 
answer  to  this  question  seems  to  me  to  be  found  in  the  complainant's 
own  specifications.    He  says: 

"My  invention  consists — First,  in  such  a  formation  and  connection  of  the 
two  rails  which  make  up  the  angular  point  as  that  one  of  the  rails  extends 
unbroken  and  uncut  across  the  path  of  the  other,  and  in  itself  makes  a  solid 
end  to  the  point,  with  a  full  length  of  flange,  which  is  overlapped  by  the  flange 
of  the  other  rail,  and  thus  the  flange  of  double  thickness  is  afforded  at  a 
point  where  strength  is  particularly  needed,  and  the  cutting  away  of  the 
flanges,  as  is  usually  the  custom,  is  avoided  entirely." 

In  his  description  of  the  drawings  he  says : 

"A,  A1,  are  the  outer  or  "wing  rails  of  the  frog,  and  B,  B1,  are  the  two  rails 
which  compose  the  acute  angle  or  point. " 

And  in  his  description  of  the  mode  of  constructing  his  device  he 
says : 

"In  place  of  cutting  away  both  the  flanges  between  the  two  rails  midway 
between  the  lines  of  the  angle  of  the  frog,  as  is  common  now,  and,  I  may  say, 
usually  practiced,  I  continue  the  flange  of  the  rail,  B,  of  full  width,  intact,  clear 
along  the  junction  of  the  two  rails  to  the  point  where  it  strikes  the  flange  of 
the  outer  rail,  as  shown  in  figure  3,  which  is  almost  immediately  under  the 
point,  X1,  of  the  frog,  and  I  swage  up  the  flange,  Bl,  of  the  rail,  B1,  on  one  side, 
as  shown  in  figures  5  and  8,  so  that  it  lies  over  the  flange  of  rail,  B;  this  flange 
of  rail,  B1,  being  cut  away  angularly  on  the  edge  to  properly  meet  the  line  of 
the  web,  B2,  of  the  rail,  B." 

It  will  thus  be  seen  that  minute  directions  are  given  as  to  the  con- 
struction of  the  two  center  rails,  B,  and  B  *,  to  form  a  V-shaped  point, 
and  I  am  of  opinion  that  the  two  center  rails,  B,  and  B1,  described  in 
the  second  claim,  are  the  rails  constructed  and  joined  according  to 
the  description  given  in  the  patent.  The  language  of  the  claim  is, 
"The  two  center  rails,  B,  B1,  join  to  form  the  V-shaped  point,"  not 
any  two  center  rails  joined  to  form  a  V-shaped  point.  The  V-shaped 
point  made  by  extending  one  rail  unbroken  and  uncut  directly  across 
the  path  of  the  other,  and  thereby  making  a  solid  end  to  the  point, 
and  with  the  flange  of  the  rail,  B 1,  swaged  up  so  as  to  lie  upon  or 
overlap  the  flange  of  the  rail,  B,  seems  to  me  to  be  an  essential  ele- 
ment of  what  complainant  supposed  he  had  invented,  and  therefore 
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the  two  center  rails,  B,  B1,  mentioned  in  the  second  claim,  refer  to 
and  mean  the  two  center  rails  which  he  has  particularly  described  in 
his  specifications.  The  proof  in  the  case  wholly  fails  to  show  that 
the  defendant  forms  the  Y-shaped  point,  in  his  frog,  in  the  manner 
that  complainant  forms  his  point;  indeed,  the  fact  seems  to  be  ad- 
mitted that  defendant  does  not  form  his  points  in  the  same  man- 
ner described  by  complainant's  specifications,  and  I  understand  the  „ 
learned  coonsel  for  oomplainant  to  concede  upon  the  hearing  that, 
unless  the  second  olaim  is  held  to  include  any  Y-shaped  point  joined 
to  the  wing  rails  by  U  irons,  there  is  no  infringement  made  out  in 
this  case.  But,  if  I  am  wrong  in  my  construction  of  this  claim,  the 
proof  is  conclusive  that  as  early  as  September  13, 1876,  railroad  frogs, 
in  which  the  point  and  wing  rails  were  connected  by  channel  irons 
or  plates  substantially  as  now  constructed  by  the  defendant  were 
kept  for  sale  and  sold  and  put  in  public  use  on  several  railroads  in 
this  state;  and  the  court  will  presume  that  in  the  due  course  of  bus- 
iness it  took  at  least  some  months  before  that  time  to  devise  and  pro- 
duce these  frogs.  The  frogs  thus  sold  were  manufactured  by  the  de- 
fendant, as  he  claimed,  under  patent  No.  148,264,  dated  March  3, 
1874,  issued  to  George  Thomas  and  William  Miller,  of  which  he,  de- 
fendant, was  owner,  and  under  patent  No.  173,804,  dated  February 
22,  1876,  issued  to  the  defendant  himself  as  the  inventor.  The 
Thomas  and  Miller  patent  shows  a  brace-plate  which  is  but  a  nar- 
row channel  iron,  the  turned  up  edges  of  which  were  bolted  to  the 
wing  rails,  so  as  to  stiffen  the  rails  and  keep  them  at  their  proper 
distance  apart,  while  the  Morden  patent,  of  February  22,  1876, 
showed  the  wing  rails  or  frogs  connected  by  a  U  iron,  or  "trough- 
plate,"  as  he  calls  it,  the  upturned  sides  of  which  "are  made  to  con- 
form to  the  curve  of  the  side  rails,  as  well  as  to  the  form  of  the  neck 
and  base  of  the  rail,  and  are  firmly  secured  to  the  neck  of  the  rail  by 
bolts  or  rivets."  But  instead  of  holding  the  Y-shaped  point  in  place 
by  the  use  of  channel  iron  or  brace-plates,  he  provided  a  V-shaped  re- 
cess in  the  channel,  or  trough-plate,  into  which  the  point  of  the  frog 
was  inserted  and  held ;  but  the  proof  shows,  in  applying  his  device 
to  crossings  instead  of  switches,  he  used  channel  or  Y-shaped  irons  to 
connect  the  points  and  the  wing  rails,  and  the  connection  of  his  pe- 
culiar form  of  V-shaped  point  with  the  wing  rails  by  means  of  the  U 
irons,  bolted  or  riveted  to  the  web  of  the  point  and  wing  rails,  is  an 
element  of  complainant's  device  now  in  controversy.  But,  after 
Thomas  and  Miller  had  shown  the  use  of  their  brace-plate,  which,  as 
I  have  said,  is  but  a  short  channel  iron,  and  after  Morden  had  in 
February,  1876,  showed  the  use  of  the  V-shaped  plate  as  a  means  of 
connecting  the  two  outer  rails,  there  would  seem  to  be  little  room  for 
invention,  and  it  was  only  a  mechanical  application  of  the  same  de- 
vice to  apply  the  channel  iron  to  hold  the  V-point  in  its  proper  place, 
instead  of  the  recess  which  Morden  adopted.  In  other  words,  when 
once  the  utility  of  the  channel  iron  as  a  means  for  holding  the  wing 
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rails  in  their  proper  relations  to  each  other  was  shown,  there  was  no 
more  invention  in  using  it  to  hold  the  point  in  place,  and  strengthen 
x  the  web  of  the  point  rails,  than  there  was  in  using  a  bolt  or  rivet  to 
fasten  these  channel  irons  to  the  rails;  bolts  and  rivets  being  old. 
Morden  adopted  it  as  his  mode  of  connecting  the  point  and  wing 
rails  when  the  angle  of  the  frog  or  crossing  was  so  great  as  to  make 
the  recess  in  his  trough -plate  inapplicable. 

I  therefore  conclude  that  the  proper  construction  of  the  second 
claim  requires  the  point  to  be  constructed  as  directed  in  the  body  of 
*  the  patent,  and  also  that  the  U  iron,  as  a  mode  of  connecting  the 

point  and  wing  rails,  was  in  public  use  and  weU  known  before  com- 
plainant claims  to  have  been  the  inventor  thereof. 

It  may  also,  I  think,  be  urged  with  much  force,  although  it  was  not 
pressed  in  the  argument,  that  the  application  for  tnis  patent  must  be 
deemed  to  have  been  first  made  at  the  time,  and  not  before  the  time, 
when  the  renewed  application  was  made,  after  the  patent  allowed  in 
1877  had  elapsed;  and,  if  this  position  is  sound,  there  can  be  no 
doubt  that  Weir's  device,  precisely  as  he  had  constructed  and  used  it, 
had  been  in  public  use  for  more  than  two  years  prior  to  his  applica- 
tion. The  application  made  by  Weir  in  February,  1879,  must,  as  it 
seem  8  to  me,  be  considered  as  his  first  application,  the  former  appli- 
cation going  for  naught,  and  leaving  him  to  stand  upon  that  applica- 
tion as  made  at  the  time  he  renewed  it,  upon  his  old  specifications 
and  drawings. 

The  bill  is  dismissed  for  want  of  equity. 


Cherry  v.  Swab  and  others. 

lOireuit  Court,  8.  D.  Iowa.   Jane  Term,  1884.) 

Patent— Improvement  in  Cans  for  Transportation  op  Cream. 

The  patent  of  Cherry  for  improvement  in  cans  for  the  transportation  of  cream 
had  been  anticipated,  and  hence  there  was  no  infringement  by  Swab. 

This  is  a  bill  in  equity  to  restrain  the  respondents  from  the  in- 
fringement of  the  complainant's  patent  for  an  improvement  in  cans 
for  the  transportation  of  cream  and  milk,  and  for  an  account  of  prof- 
its and  damages. 

Munday,  Evarts  &  Adcock  and  Stone  man,  Ricket  <6  Eastman,  for 
complainant. 

Goode,  Wishart  &  Phillips,  for  respondents. 

Love,  J.  It  is  manifest  that  in  the  transportation  of  cream  and 
milk  in  cans  from  the  farm  to  the  factory,  for  the  purpose  of  being 
made  into  butter,  it  is  important  to  prevent  the  liquid  from  dashing 
about  the  vessel  and  becoming  more  or  less  churned  in  the  course  of 
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transit.  Long  before  the  complainant's  patent,  various  contrivances 
had  been  adopted  to  accomplish  that  purpose.  Among  these  was  the 
plain  float  fitting  loosely  inside  the  can  and  resting  on  the  surface  of 
the  milk  or  cream.  The  pressure  of  the  float  prevented,  to  a  certain 
extent,  the  agitation  of  the  liquid  below.  This  float  had,  usually,  a 
central  ventilating  hole  or  tube.  It  was  generally  in  use  prior  to  the 
plaintiff's  invention,  and  it  is  the  can  provided  with  this  float  upon 
which  the  complainant's  can  is  claimed  to  be  an  improvement.  The 
plain  float  was  quite  effective,  so  far  as  the  preventing  of  the  churn- 
ing was  concerned,  but  it  was  inconvenient  and  objectionable  from 
the  fact  that  it  had  to  be  removed  from  the  can  whenever  any  quan- 
tity of  cream,  however  small,  had  to  be  poured  into  the  can.  This 
not  only  caused  delay,  but  it  exposed  the  cream  to  contamination 
from  dust,  dirt,  etc.  Besides,  in  very  cold  weather  it  is  obvious  that 
the  cream,  adhering  to  the  sides  of  the  float,  would  become  frozen,  so 
as  to  prevent  the  float  from  performing  its  office  within  the  can. 

The  plaintiff's  alleged  invention  consists  of  a  can  combined  with  a 
funnel-shaped  float  resting  on  the  surface  of  the  liquid,  and  so  fitted 
to  the  can  as  to  rise  and  fall  in  the  vessel  with  the  liquid.  The  up- 
per surface  of  the  float  is  concave,  resembling  closely  the  shape  of  an 
ordinary  tin  spittoon.  There  is  a  hole  in  the  center  of  the  float  through 
which  the  cream  or  milk  is  poured  into  the  can.  Thus  the  com- 
plainant claims  that  the  combination  unites  four  elements :  (1)  The 
can  body;  (2)  the  float;  (3)  the  concave  top  or  funnel;  (4)  the 
opening  leading  from  the  funnel  through  the  float.  The  complainant 
makes  no  claim  to  the  invention  of  any  of  these  parts  or  elements. 
They  were  all  known  prior  to  the  plaintiff's  alleged  invention.  But 
the  complainant  claims  that  he  was  the  first  to  bring  them  into  com- 
bination to  produoe  the  result  attained.  The  complainant  insists 
that  by  means  of  his  combination  oan  the  gathering  and  transporta- 
tion of  milk  and  cream  can  be  accomplished  with  greater  dispatch, 
less  inconvenience,  and  better  results  than  by  means  of  any  can  used 
for  that  purpose  prior  to  his  invention. 

But  the  real  difficulty  in  the  solution  of  this  controversy  grows  out 
of  the  question  of  novelty.  The  respondents  give  evidence  showing 
that  many  years  bofore  the  complainant's  invention  a  can  was  known 
and  used  in  the  state  of  New  York  substantially  the  same  in  its  ele- 
ments and  purposes  as  the  complainant's  can.  It  appears  by  the 
evidence  that  this  New  York  oan  was  in  extensive  use,  and  that  it 
combined  all  the  essential  parts  or  elements  of  the  complainant's  al- 
leged invention.  The  models  exhibited,  together  with  the  evidence, 
show  that  the  four  elements  which  the  complainant's  able  and  learned 
coansel  claim  as  essential  to  their  combination  are  all  found  in  the 
prior  New  York  can:  (1)  The  can  body;  (2)  the  float;  (3)  the  eon- 
cave  top  or  funnel;  (4)  the  opening  leading  from  the  funnel  through 
the  float. 

Judging  by  a  comparison  of  the  models  before  the  court,  and  by 
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the  evidence  adduced,  it  is  difficult  to  find  any  essential  difference 
between  the  principle  of  the  New  York  can  and  of  the  complainant's 
invention.  The  immediate  purpose  of  both  was  to  prevent  the  agita- 
tion and  churning  of  the  liquid,  as  far  as  possible,  and  to  insure  its 
return  to  the  can  over  the  concave  surfaoe  and  through  the  opening 
in  the  center,  when  the  milk  or  cream  happened  to  be  forced  by  the 
jostling  of  the  can  through  the  opening  of  the  float.  This  was  accom- 
plished in  both  cans  by  means  of  the  float,  the  oonoave  top,  and  the 
opening  in  the  center, — through  which  the  liquid  oould  be  poured  with- 
out removing  the  float, — all  combined  with  the  ordinary  milk  can  in 
use  in  the  gathering  and  transport  of  cream  and  milk.  If  the  com- 
bination and  function  of  the  two  cans  is  the  same,  it  is  not  material 
to  the  argument,  as  counsel  seem  to  assume,  that  many  individuals, 
in  using -the  New  York  oan,  invariably  removed  the  float  in  filling  the 
can.  The  question  is  not,  how  it  was  actually  used,  but  rather  how 
it  was  capable  of  being  used.  Farmers,  in  filling  a  can  for  transpor- 
tation, would  very  naturally  remove  the  float  and  replace  it  when  the 
oan  was  filled.  This  would  be  more  convenient  for  them,  and  the 
chief  function  of  the  float  being  to  prevent  splashing  and  churning  in 
the  transit,  they  would  see  no  object  in  pouring  the  milk  or  cream 
through  the  opening  in  the  conoave  float  before  delivering  it  for  trans- 
portation to  the  cream-gatherer.  But  the  cream-gatherer  himself,  in 
going  from  house  to  house  collecting  the  cream  or  milk  in  small  quan- 
tities, would  find  it  highly  inconvenient  to  remove  the  float  and  replace 
it  whenever  he  should  receive  a  pint  or  quart  of  the  liquid.  With 
him,  moreover,  the  necessity  of  using  the  float  would  commence  with 
the  gathering  of  the  cream,  and  continue  to  the  end  of  the  transit,  in 
order  to  prevent  its  agitation  and  churning. 

The  complainant's  counsel  contend  that  the  two  cans  were  not 
identical ;  that  the  float  is  an  essential  element  of  the  complainant's 
combination,  and  that  there  was  no  float  in  the  New  York  oan;  that 
the  contrivance  in  the  New  York  can  was  not  a  float,  but  a  close-fit- 
ting piston  cover,  which  had  to  be  moved  up  and  down  within  the  oan 
by  the  application  of  external  force.  I  do  not  understand  the  learned 
counsel  to  contend  that  with  respeot  to  all  of  the  other  elements  the 
New  York  can  was  essentially  different  from  the  complainant's  com- 
bination. 

It  is  insisted  that  only  two  witnesses  called  by  the  defendants 
testify  to  the  existence  and  use  of  the  New  York  can,  and  that  these 
witnesses,  "by  design  or  acoident,  in  giving  their  testimony,  call  these 
covers  "floats,"  one  of  them  using  the  two  terms — i.  e.,  covers  and 
floats  —  indiscriminately;  and  that  these  witnesses  fail  to  state, 
either  by  design  or  accident,  how  the  cans  actually  worked,  and 
whether  the  covers  fit  tight  or  loose  in  the  cans."  But  it  so  happens 
that  not  only  the  defendants'  two  witnesses,  but  several  witnesses 
called  by  the  complainant,  testify  to  the  use  of  the  New  York  cans, 
and  they  repeatedly  call  these  contrivances  "floats."    Why  did  the 
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complainant's  witnesses  call  them  "floats"  if  they  were  not  "floats?" 
If  the  contrivance  was  a  piston  cover,  fitted  tightly  to  the  can,  why 
did  the  complainant's  witnesses  repeatedly  misname  them  "floats  ?" 
Was  this  misleading  misnomer  the  result  of  "design"  on  their  part? 
Or,  if  it  was  merely  an  accidental  misuse  of  the  words,  why  did  not 
counsel,  in  the  examination,  cause  them  to  explain  their  meaning  more 
clearly  ? 

Again,  it  is  said  that  the  New  York  cans  "all  had  tight-fitting  pis- 
ton covers  and  not  floats,  whether  made  flat,  convex,  or  concave," 
and  that  "it  is  perfectly  clear  from  the  testimony,  and  beyond  all  dis- 
pute, that  these  New  York  cans  were  nothing  but  piston-cover  cans." 
This  is  certainly  a  grave  misapprehension  of  the  testimony :  First, 
because  the  witnesses  for  both  plaintiff  and  defendant  repeatedly  call 
them  "floats,"  and  we  must  assume  that  they  knew  the  meaning  of 
words.  But  several  witnesses  are  more  explicit.  Hawley  says,  speak- 
ing of  the  New  York  cans,  "The  cans  we  used  for  transporting  milk 
had  what  we  oalled  covers  that  footed  on  the  top  of  the  milk."  The 
same  witness,  called  in  rebutting  by  the  complainant,  says,  in  his  tes- 
timony in  chief,  "The  float  was  smaller  than  the  can,  and  would  move 
up  and  down  in  the  inside  of  the  can."  William  Tallman,  called  by 
the  complainant,  says,  in  chief :  "The  float  to  the  first  can  that  I  used 
was  made  so  that  the  float  would  readily  slip  in  the  oan.  The  float 
had  a  concave  top  with  a  hole  in  the  center  and  a  tube  longer  than 
the  depth  of  the  float,  extending,  I  think,  an  inch  and  a  half  below 
the  bottom  of  the  flange."  Again,  same  witness:  "One  of  the  floats 
I  used  fit  tight  to  the  oan  and  the  other  did  not.  The  one  I  sent  to 
Des  Moines  did  not,  and  would  settle  down  to  the  milk.  I  also  had  an- 
other oan  that  I  used.  It  would  readily  drop  to  the  bottom  of  the  can 
of  its  own  weight.  It  would  not  remain  in  the  position  in  which  it  was 
placed."  Asher  J.  Barrett,  complainant's  witness,  testifies  touching 
floats  used  in  New  York,  "Have  had  floats  that  fit  tight  and  have 
had  them  that  would  not."  John  E.  Lourey,  complainant's  witness, 
"Some  of  the  floats  fit  tight  enough  in  the  cans  to  stay  where  you  put 
them."  It  may  be  implied  that  there  were  other  floats  known  to  this 
witness  that  did  not  fit  tight  to  the  can  and  stay  where  they  were 
put.  George  L.  Cane,  complainant's  witness,  says :  "Have  used  floats 
on  hanling  cans,  like  model  No.  7,  as  long  as  twelve  or  fifteen  years 
ago.  Never  saw  a  can  used  with  any  cover,  except  what  you  call  a 
float,  except  milk  cans  for  shipping  milk  to  the  city,  and  don't  know 
that  they  had  anything  but  a  cover."  Other  witnesses  examined  by 
the  complainant  testify  to  having  seen  made  or  used  cans  with  cov- 
ers concave  on  the  top,  and  with  opening  in  the  center  closely  fitted 
to  the  walls  of  the  can.  These  eovers  could  be  moved  up  and  down 
in  the  oan,  and  would  stay  where  they  were  placed.  Now,  this  evi- 
dence, taken  all  together  and  fairly  considered,  clearly  proves  that 
cans  with  contrivances  of  both  kinds  were  used  in  New  York, — some 
with  concave  floats  resting  on  the  surface  of  the  fluid;  others  with 
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what  counsel  call  pistpn  covers,  concave  at  the  top  and  closely  fitted  t 
to  the  can.  The  latter  might  be  moved  up  and  down  with  the  hand. 
When  the  liquid  was  poured  into  the  can  the  cover  could  be  elevated 
without  being  removed  from  the  can ;  when  this  was  accomplished 
the  cover  could  be  pushed  down  to  the  surface  of  the  fluid,  thus  pre- 
venting the  churning  of  the  milk  or  cream.  Some  purchasers  might 
prefer  one  contrivance  add  some  the  other,  and  so  both  would  get 
into  use,  as  they  did,  according  to  the  testimony  of  some  of  the  wit- 
nesses. 

This  view  sufficiently  answers  the  argument  of  oounsel  that  "some 
of  the  witnesses  state  they  had  difficulty  in  getting  the  covers  in  and 
out,  they  fit  so  tight,  and  that  the  handles  would  frequently  pull  off." 
Counsel  would  infer,  from  this  fact,  that  there  were,  in  fact,  no  floats, 
in  a  proper  sense  of  that  word,  but  only  "tight-fitting  piston  covers. * 
This  argument  is  untenable  for  several  reasons :  First,  because  the 
difficulty  experienced  by  these  witnesses  was  probably  with  the  tight- 
fitting  covers  which,  as  we  have  seen,  were  in  use  as  well  as  the  float- 
ing covers ;  second,  because  nothing  is  more  probable  than  that  the 
cans  frequently,  in  handling,  became  bruised  or  battered,  so  that  it 
would  be  difficult  to  remove  the  float,  which  would  be  made  to  fit  the 
can  as  closely  as  possible,  consistent  with  its  office  of  moving  in  the 
can  on  the  surface  of  the  fluid;  third,  because  if  the  can  and  the  float 
did  not  exactly  correspond  in  form,  one  being,  perhaps,  perfectly 
circular,  and  the  other  not, — which  might  often  happen  from  imper- 
fect workmanship, — there  would  be  difficulty  in  getting  the  float  or 
cover  in  and  out  of  the  can.  Counsel  in  this  argument  particularly 
advert,  as  quite  conclusive,  to  the  testimony  of  a  witness  for  defend- 
ants, who,  as  quoted  by  the  counsel,  says  ."he  remembers  what  a  time 
he  used  to  have  in  getting  the  covers  out."  This  is  in  the  testimony 
of  Tallman.  What  he  does  say  is  as  follows:  "It  was  a  part  of  my 
work,  when  I  was  a  boy,  to  wash  these  floats.  I  remember  what  a 
time  I  would  have  getting  the  floats  out  of  the  can,  and  getting  them 
in  again,  as  they  would  sometimes  get  burst  out  of  shape."  The  omit- 
ted words,  "they  would  sometimes  get  burst  out  of  shape,"  change 
the  entire  effect  of  the  witness'  testimony. 

The  complainant's  invention  haying  been  anticipated,  his  patent 
cannot  be  sustained,  and  his  bill  must'be  dismissed,  with  costs. 
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The  Three  Lights. 


\DUtriet  Court.  W.  D.  Pennsylvania.   May  Term,  1880.) 


Towage — Negligence — Loss  of  Barge. 

The  tow-boat  Three  Lights,  having  three  barges  in  tow,  on  her  way  down 
the  Monongahela  river,  and  being  unable  to  pass  under  the  Smithfleld-street 
bridge  at  Pittsburgh,  on  account  of  high  water,  tied  the  said  barges  to  the  pier 
of  the  Tenth-street  bridge,  left  them  there,  and  returned  up  the  river  to  bring 
down  other  tows,  such  being  the  custom  of  the  river.  One  of  these  barges  aft- 
erwards, while  so  tied  up,  was  sunk  by  a  collision  with  the  tow-boat  Bob  Oon- 
nell.  Held,  that  no  want  of  reasonable  diligence  was  shown  on  the  part  of  the 
Three  Lights,  and  that  there  arc  no  grounds  for  holding  the  said  tow-boat 
responsible  for  the  loss  of  the  barge. 


In  Admiralty. 

Barton  dt  Son,  for  libelant. 

D.  T.  WaUon,  for  respondent. 

•Wm.  M.  Watson  and  Knox  &  Reed,  for  C.  R.  Stnckslager,  co-re- 


Achesok,  J.  On  or  about  January  1,  1880,  W.  H.  Moore,  the 
owner  of  the  tow-boat  Three  Lights,  made  a  contract  with  the  libel- 
ant to  tow  three  barges  loaded  with  coal  from  McEeesport  to  the  libel- 
ant's landing  at  Cork's  ran;  and,  accordingly,  the  said  tow-boat  took 
said  barges  in  charge,  and  proceeded  with  them  down  the  Mononga- 
hela river.  After  passing  through  look  No.  1,  it  was  found  that  the 
river  was  too  high  for  the  tow-boat  to  go  under  the  Smithfleld-street 
bridge,  and  for  this  reason  the  barges  were  left  at  a  place  called 
Home's  Landing,  at  the  third  pier  from  the  north  shore  of  the 
Tenth-street  bridge.  It  satisfactorily  appears  that  for  many  years 
Home's  Landing  had  been  a  recognized  place  for  the  moorage  of 
loaded  and  empty  coal  boats  and  barges,  and  was  habitually  used 
for  such  purpose  by  many  coal  operators,  including  the  libelant  him- 
self. It  is  also  shown  that  it  was  a  common  thing  for  the  libelant  to 
leave  his  loaded  coal  boats  and  barges  at  Home's  Landing  when  the 
river  was  too  high  fpr  tow-boats  to  get  under  the  Smith  field-street 
bridge.  It  is  in  proof,  also,  that  under  such  circumstances  it  was 
customary  for  tow-boats,  after  placing  their  loaded  barges  at  some 
convenient  landing  or  place  of  moorage,  to  return  up-stream,  and 
bring  down  through  the  looks  other  tows.  This  had  been  the  com- 
mon practice.  At  the  time  the  Three  Lights  left  the  libelant's  barges 
at  Home's,  there  were  but  two  or  three  other  pieces  at  the  landing, 
and  the  whole  number  was  small  compared  with  what  had  often  been 
moored  there  at  that  stage  of  water.  According  to  the  clear  weight 
of  the  evidence  the  libelant's  barges,  on  this  occasion,  were  properly 
and  securely  placed  and  tied  to  insure  safety.  Having  so  left  these 
barges  at  Home's  Landing,  the  Three  Lights  proceeded  up  stream 
to  McKeeaport,  and  took  in  charge  and  brought  down  for  the  libelant 
another  tow,  consisting  of  several  pieces.    But  the  river  continuing 
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too  high  for  the  Three  Lights  to  pass  under  the  Smithfield-street 
bridge,  she  lay  with  this  tow  below  the  first  dam,  at  or  near  the  gas- 
works, and  while  she  was  there,  so  engaged,  the  disaster  occurred 
out  of  which  this  suit  arose.  On  the  afternoon  of  January  6,  1880, 
while  the  libelant's  said  barges  lay  at  Home's  Landing,  the  steam- 
boat Bob  Connell,  having  one  barge  in  tow,  in  attempting  to  reach 
Canby's  Landing,  at  the  pier  of  the  Tenth-street  bridge,  next  to 
Home's,  and  southwardly  thereof,  ran  into  one  of  the  libelant's 
barges — being  the  lowest  one  of  the  fleet — and  broke  it  loose.  The 
barge  was  carried  by  the  current  down  the  stream  and  against  one , 
of  the  piers  of  the  Pan  Handle  Bailroad  bridge,  and,  with  its  cargo 
of  coal,  was  sunk  and  lost. 

It  is  claimed  that  the  Three  Lights  is  responsible  for  the  loss,  and 
the  purpose  of  this  suit  is  to  enforce  such  liability.  The  libel  alleges 
that  the  Three  Lights  left  the  barges  at  Home's  and  went  elsewhere, 
contrary  to  its  duty  in  the  premises,  and  "notwithstanding  notice 
from  the  said  libelant  not  to  do  so."  But  the  only  evidence  to  sus- 
tain this  latter  averment  is  that  of  F.  H.  Anderson,  who  was  the  libel- 
ant's book-keeper  at  Pittsburgh,  having  the  general  oversight  of  his 
business  there.  He  testifies  that  he  met  the  captain  (McMeans)  of 
the  Three  Lights  on  the  street  at  Pittsburgh,  and  was  informed  by 
him  that  the  barges  were  lying  somewhere  above  the  Smithfield-street 
bridge.  "I  told  him"  (says  Anderson)  "he  would  have  to  stay  with 
them  until  he  could  take  them  to  the  landing."  Now,  if  this  can  be 
construed  into  an  order  to  the  tow-boat  not  to  go  away  from  the 
barges,  but  to  remain  constantly  with  them,  still,  several  things  are 
to  be  said:  First,  it  is  very  doubtful  whether  such  an  order  was 
within  the  scope  of  Anderson's  agency ;  second,  the  contract  of  tow- 
age was  made  at  McKeesport  with  John  Serena,  the  libelant's  agent 
there,  and  it  was  no  part  of  the  contract  that  in  case  the  water  was 
found  to  be  too  high  to  get  under  the  Smithfield-street  bridge  the 
Three  Lights  was  to  remain  with  the  tow;  third,  in  leaving  the 
barges  at  Home's  and  returning  up-stream  for  more  tow  the  tow- 
boat  acted  in  accordance  with  the  custom  of  the  trade  and  the  usual 
course  of  business  in  such  circumstances;  fourth,  the  Three  Lights 
went  up-stream  to  attend  to  other  business  of  the  libelant. 

But  it  is  further  urged  against  the  Three  Lights  that  the  river  had 
fallen,  on  the  morning  of  January  5th,  to  11  feet  and  10  inches,  so 
that  she  might  then  have  passed  under  the  bridge,  and  should  have 
done  so.  This  fall  in  the  river,  however,  it  would  seem,  was  of  very 
brief  duration,  not  lasting  many  hours;  for,  from  the  record  of  the 
pier  marks,  we  find  that  on  the  morning  of  January  7th  the  stage  of 
water  was  nearly  14  feet,  which  was  too  great  for  the -tow-boat.  Un- 
der all  the  circumstances,  I  cannot  discern  any  want  of  reasonable 
diligence  on  the  part  of  the  Three  Lights  in  not  attempting  to  run 
the  Smithfield-street  bridge  on  the  morning  of  January  &th. 

Finally,  the  proximate  and  real  cause  of  the  loss  in  question  was 
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the  bad  management  of  the  Bob  Connell.  That  boat  bad  ample 
room  in  the  river,  and  should  have  avoided  the  libelant's  barges.  It 
was  broad  daylight,  and  they  were  plainly  visible.  Under  the  proofs, 
the  collision  was  altogether  inexcusable.  Save  for  the  culpable  neg- 
ligence of  the  Bob  Connell,  no  harm  would  have  befallen  the  libel- 
ant's barge;  and,  upon  the  whole,  I  perceive  no  just  ground  for  hold- 
ing the  Three  Lights  responsible. 
Let  a  decree  be  drawn  dismissing  the  libel,  with  costs. 


Demurrage— Cakoo— Placb  of  Discharge— Dklay — Respowsibiutt. 

Id  a  bill  of  lading  for  empty  petroleum  barrels  there  was  a  condition  in  re- 
gard to  demurrage,  and  thereafter  the  words  "  all  other  conditions  as  per 
charter-party,"  which  charter-party  contained  the  provision  that  11  the  cargo 
should  be  discharged  in  the  same  berth  where  the  rails  should  be  discharged." 
In  an  action  for  demurrage  against  consignees,  who,  upon  arrival  of  vessel,  did 
not  provide  a  "lighter,"  the  wharf-owners  objecting  to  receive  petroleum  bar- 
rels, held,  that  the  libelant  was  not  at  fault,  because,  in  selecting  a  place  for 
the  delivery  of  the  cargo  in  conformity  with  the  contract  of  the  parties,  he  se- 
lected one  which  was  not  altogether  convenient  for  the  respondents;  that  the 
lay  days  began  to  run  after  the  ship  reached  the  berth  to  which  she  was  di- 
rected by  the  consignees  of  the  rails ;  and  that  the  detention  of  the  ship  was 
caused  by  respondents'  delay. 

In  Admiralty. 

Beebe,  Wilcox,  &  Hobbs,  for  libelant 
E.  S.  Hubbe,  for  claimants. 

Wallace,  J.  The  libelant,  as  master  of  the  ship  Petropolis,  sues 
the  consignees  of  part  of  her  cargo  for  demurrage.  The  general  cargo 
was  shipped  at  Pillau  under  a  charter-party  between  the  vessel-owners 
and  one  Nordt,  which  provided,  among  other  things,  that  the  oargo 
might  consist  of  empty  petroleum  barrels  and  rails  to  be  carried  to 
New  York,  and  also  provided  that  the  cargo  should  be  discharged  in 
the  same  berth  where  the  rails  should  be  discharged.  The  respond- 
ents' barrels  were  shipped  under  a  bill  of  lading  which,  among  other 
things,  provided  that  the  barrels  should  be  taken  free  from  on  board 
the  vessel  in  four  running  days,  with  demurrage  at  £10  per  day  for 
longer  detention,  and  contained  a  clause,  "all  other  conditions  as  per 
charter-party. " 

The  vessel  arrived  at  the  port  of  New  York  on  May  21,  1880,  and 
upon  the  request  of  the  owner  of  the  iron  rails,  which  was  the  major 
part  of  the  cargo,  went  to  the  Erie  basin  to  discharge  her  cargo,  and 
not  being  able  to  reach  the  wharf  moored  along-side  another  ves- 
sel. The  barrels  were  above  the  rails.  She  remained  practically  in 
this  position  until  the  afternoon  of  May  31st,  waiting  to  reach  the 
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wharf.  The  respondents  having  been  notified  on  the  25th  of  her  ar- 
rival, obtained  an  order  for  the  delivery  of  the  barrels  on  May  26th, 
from  the  vessel's  agent,  and  being  informed  that  the  vessel  was  at  the 
Erie  basin,  said  they  would  send  a  lighter.  The  wharf-owner  ob- 
jected to  receiving  empty  petroleum  barrels  on  their  wharf.  On  the 
27th  respondents  notified  the  vessel's  agent,  if  there  was  no  lighter 
along-side  the  vessel,  to  put  the  barrels  on  the  dock  and  give  them  no- 
tice. He  replied  he  was  willing  to  put  the  barrels  on  the  dock  if  the 
respondents  would  arrange  with  the  dock-owners  to  receive  them  there, 
and  at  the  same  time  notified  respondents  he  should  hold  them  re- 
sponsible for  detention  if  they  did  not  get  the  barrels  out  by  the 
night  of  the  29th.  Nothing  more  was  done  by  the  respondents  until 
the  morning  of  May  31st,  when  they  sent  a  lighter,  and  the  barrels 
were  delivered  on  her.  Four  days  were  occupied  in  delivering  to  the 
lighter. 

The  bill  of  lading  adopted  all  the  conditions  of  the  charter-party 
not  inconsistent  with  its  own  terms.  It  has  been  frequently  held  that 
when  it  is  sought  to  charge  a  consignee  or  indorsee  of  a  bill  of  lading 
with  liability  upon  the  conditions  of  a  charter-party,  there  must  be  a 
plain  reference  to  the  charter-party  in  the  bill  of  lading,  and  a  plain  in- 
dication of  an  intention  to  incorporate  them  into  the  contract.  Young 
v.  Moeller,  5  El.  &  Bl.  755;  Chappel  v.  Comfort,  31  L.  J.  C.  P.  58; 
Gray  v.  Carr,  L.  R.  6  Q.  B.  522;  Russell  v.  Niemann,  33  L.  J.  C.  P. 
358.  Here  the  language  of  the  charter-party  is  unambiguous  and  ex- 
plicit, and  it  cannot  be  doubted  is  sufficient  to  adopt  the  conditions  of 
the  charter-party  into  the  bill  of  lading.  Smith  v.  Sieveking,  4  El.  & 
Bl.  945;  Wegener  v.Smitk,  24  L.  J.  C.  P.  25;  Davis  v.  Wallace,  3 
Cliff.  130.  By  thus  adopting  the  terms  of  the  charter-party  not  in- 
consistent with  those  of  the  bill  of  lading,  the  consignees  of  the  barrels 
agreed  with  the  carrier  that  their  part  of  the  cargo  might  be  delivered 
at  the  same  berth  where  the  iron  rails  should  be  delivered. 

In  the  absence  of  such  a  stipulation  it  is  probable  that  the  char- 
terer would  have  had  the  right  to  select  the  place  of  delivery,  but  it  is 
clear  that  the  respondents  could  not  have  exercised  that  right  without 
the  concurrence  of  the  owners  of  the  rest  of  the  cargo,  and  that  the 
master's  duty  towards  them  would  be  fulfilled  if  he  selected  a  suitable 
and  convenient  place  for  the  delivery  of  the  whole  cargo. 

Under  the  present  contract,  however,  it  seems  reasonable  to  con- 
clude that  it  was  the  intention  of  the  parties  that  the  master  should 
consult  the  covenience  of  the  consignees  of  the  rails  in  the  selection 
of  the  place  of  delivery.  This  is  suggested,  not  only  by  the  language 
of  the  contract,  but  by  the  situation  of  the  parties,  and  their  relations 
to  the  cargo  and  to  each  other.  The  oargo  was  to  be  delivered  at  a 
port  where  it  is  well  known  there  are  serious  difficulties  in  landing 
either  iron  or  petroleum  barrels  in  the  usual  places  for  landing  gen- 
eral cargoes.  Many  wharf -owners  object  to  receiving  iron  upon  their 
wharves  on  account  of  its  weight,  and  the  danger  consequent  thereon, 


THIS  ASHFOBD. 


255 


and  many  also  object  to  receiving  empty  petroleum  barrels,  because 
of  their  combustible  character.  And  this  construction  of  the  mean- 
ing of  the  contract  is  enforced  by  that  placed  upon  it  by  the  parties 
themselves,  all  of  whom  seemed  to  concede  that  the  master  had  prop- 
erly proceeded  to  the  place  where  he  did  proceed,  and  that  under  the 
circumstances  it  was  the  duty  of  the  respondents  to  provide  a  lighter 
to  receive  their  barrels.  If  an  instrument  is  ambiguous,  and  both 
parties  have  acted  upon  a  particular  construction  of  it,  that  construc- 
tion, if  in  itself  admissible,  will  be  adopted  by  the  court.  Chicago  v. 
Sheldon,  9  Wall.  50, 54;  Jackson  v.  Perrine,  35  N.  J.  Law,  137;  Stone 
v.  Clark,  1  Mete.  878;  Forbe*  v.  Watt,  L.  R.  2  Sc.  &  D.  214. 

The  libelant  followed  the  instructions  of  the  consignees  of  the  iron, 
and  proceeded  to  a  place  of  discharge  within  the  port  where  the  iron 
could  be  delivered  on  the  dock,  but  where  the  dock-owners  would  not 
permit  the  petroleum  barrels  to  be  landed.  No  objection  was  made 
by  the  respondents  when  it  was  suggested  that  they  should  provide 
a  lighter;  and  they  undertook  to  obtain  one.  They  knew  that  the 
iron  could  not  be  discharged  until  their  barrels  were  removed.  In 
consequence  of  their  delay  the  lay  days  expired. 

It  must  be  held  that  the  libelant  was  not  in  fault  because  in  select- 
ing a  place  for  the  delivery  of  the  cargo  in  conformity  with  the  con- 
tract of  the  parties  he  selected  one  which  was  not  altogether  con- 
venient for  the  respondents ;  that  the  lay  days  began  to  run  after  the, 
ship  reached  the  berth  to  which  she  was  directed  by  the  consignees 
of  the  rails;  and  that  the  detention  of  the  ship  was  caused  by  re- 
spondents' delay. 

A  decree  for  four  days'  demurrage,  at  £10  per  day,  and  interest,  is 
directed,  with  costs  to  the  libelant  in  the  district  court,  and  the  costs 
of  this  appeal. 


The  Ashfobd. 

{District  Oourt,  D.  New  Jer$ey.   July  17, 1884.  ► 

Collision — Contradictory  Signals. 

Libel  for  damages  received  in  a  collision,  alleged  to  have  occurred  through 
the  fault  of  the  respondent  in  blowing  contradictory  signal  whistles.  The 
court  investigates  the  consisting  testimony,  and  awards  the  damages  as  asked. 

Libel  in  Rem. 

Beebe  <k  Wilcox,  for  libelant. 
H.  KetteU,  for  claimant. 

Nixon,  J.  This  libel  is  filed  to  reoover  damages  for  a  collision 
which  occurred  on  the  twenty-first  of  November,  1883,  on  the  Erie 
canal,  about  one-half  mile  west  of  Albion,  between  the  libelant's  boat, 
the  Rapid,  and  the  claimant's  boat,  known  as  No.  104,  which  was 
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the  consort  of  another  boat,  also  owned  by  the  claimant,  and  called 
the  Ashford.  They  were  canal  steam-boats,  and  were  loaded,  the 
Rapid  having  on  board  a  full  cargo  of  coal,  and  drawing  about  six 
feet  of  water.  The  Ashford  and  No.  104  were  attached  together,  the 
latter  in  front  of  the  former,  and  being  propelled  and  controlled  in  all 
her  movements  by  her.  The  Rapid  was  bound  west  towards  Buffalo, 
and  the  Ashford  east  towards  Troy.  At  a  short  distance  from  the 
point  of  collision  there  was  a  bend  in  the  canal  to  the  northward  or 
tow-path  side.  The  canal  was  about  100  feet  wide  where  the  surface 
of  the  water  touched  the  bank,  but  the  banks  were  sloping,  so  that 
laden  boats  of  the  draught  of  six  feet -  could  not  approach  nearer  than 
ten  feet  of  the  side  of  the  canal  without  touching  the  bottom.  The 
collision  occurred  between  4  and  5  o'clock  in  the  morning,  which  was 
before  daylight  at  that  season  of  the  year.  The  boats  had  their  reg- 
ulation lights  burning.  Their  lights  were  seen,  the  one  by  the  other, 
when  the  boats  were  from  a  quarter  to  half  a  mile  apart.  There  is 
conflicting  testimony  in  regard  to  their  speed.  The  Ashford  had  the 
current  in  her  favor,  and  was  going  about  three  miles  an  hour,  while 
the  Rapid  was  proceeding  at  a  slower  rate  of  speed.  About  the  time 
of  observing  each  other  the  Ashford  first  sounded  one  whistle,  which 
was  at  once  answered  by  the  Rapid;  then  three  whistles,  which  the 
Rapid  replied  to  with  three.  Here  the  proofs  radically  diverge  with 
regard  to  the  subsequent  whistles.  The  libelant  contends  that  the 
Rapid  shortly  afterwards  gave  three  whistles,  while  the  claimant  in- 
sists that  only  two  were  given,  which  he  promptly  answered  with  two, 
and  turned  his  boat  to  the  tow-path  side  of  the  canal,  as  the  two 
whistles  signaled  him  to  do.  The  general  rule  of  the  road  for  boats 
passing  on  the  canal  is  for  each  to  go  to  the  right.  The  signal  of 
one  whistle  means  that  movement,  the  boats  passing  on  the  port  side 
of  each  other.  Two  whistles  are  a  call  for  the  boats  to  go  to  the  left, 
giving  their  starboard  side  to  each  other.  Three  whistles  are  calls  to 
slow  up  and  slacken  their  speed.  Remembering  these  rules  and  the 
signification  of  the  whistles  it  is  easy  to  account  for  the  collision. 
The  Ashford  told  the  Rapid,  by  sounding  the  one  whistle,  that  she 
wished  to  pass  to  the  right.  The  Rapid  assented  by  her  reply.  The 
collision  took  place  on  the  tow-path  side  of  the  canal,  where  the 
Rapid  was  lying  in  obedience  to  the  first  signal.  The  Ashford,  steam- 
ing from  the  heel-path,  struck  the  port  bow  of  the  Rapid  a  few  feet 
aft  of  the  stem  with  such  force  that  she  almost  immediately  filled 
and  sank.  She  claimed  that  she  was  governed  by  the  signal  of  two 
whistles  of  the  Rapid  in  thus  going  over  to  the  tow-path  side.  On 
the  other  hand,  the  Rapid  denied  that  she  sounded  two  whistles,  and 
insisted  that  she  gave  three  to  warn  her  to  slow  up.  There  is  great 
conflict  in  the  testimony  on  this  point,  but  I  think  the  weight  is  with 
the  libelant,  that  three  whistles  were  blown.  The  collision  was  caused 
by  this  mistake  of  the  Ashford.  and  there  must  be  a  decree  for  the 
libelant,  with  costs. 
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t  OoNSTirtmoNAL  Law — Missouri  Const. — Bill  of  Rights,  f  21 — Property 
Takkn  os  Damaged — Public  Use — Compensation. 

The  damage  to  property,  by  the  constitution  of  Missouri,  is  placed  upon  the 
same  basis  as  the  value  of  the  property  taken,  and  neither  can  be  done  with* 
out  compensation  first  made.  This  constitutional  guaranty  needs  no  legisla- 
tive support,,  and  is  beyond  legislative  control. 

2.  Bake — Changs  op  Grade  of  Street — Damage. 

When  property  is  damaged  by  establishing  the  grade  of  a  street,  or  by  low- 
ering or  raising  the  grade  of  a  street  previously  established,  it  is  damaged  for 
public  use,  within  the  meaning  of  the  constitution. 

3.  Bake— Incorporation  of  City  by  Special  Charter  before  Adoption  of 

Constitution. 

That  a  city  was  incorporated  under  a  special' charter  before  the  adoption  of 
the  constitution  of  1875,  and  its  charter  continued  in  force,  will  not  render  the 
constitutional  provision  in  respect  to  damages  to  property  inoperative  within 
the  territorial  limits  of  such  city. 

4.  Bams— Em  joining  Municipal  Corporation— Matters  Considered. 

A  chancellor,  in  determining  an  application  for  an  injunction,  must  regard 
not  only  the  rights  of  complainant  which  are  sought  to  be  protected,  but  the 
injuries  which  may  result  from  the  granting  of  the  injunction ;  and  in  apply- 
ing this  rule  in  a  case  where  it  is  sought  to  enjoin  a  municipal  corporation 
against-  which  an  action  for  damages  woulc  tie,  from  changing  the  grade  of  a 
street,  the  court  should  consider  d)  the  amount  of  injury  to  the  complainant; 
(2)  the  solvency  of  the  defendant,  and  (3)  the  character  and  importance  of  the 
public  improvement. 
6.  Sake— Condition  Prbcedknt  to  Kioht  to  Perform  Act  Enjoined— Ability 
of  Defendant  to  Perform  Condition. 

Where  the  defeudant  has  an  ultimate  right  to  do  the  act  sought  to  be  re- 
strained, but  only  upon  some  condition  precedent,  and  compliance  with  tbe 
condition  is  within  the  power  of  the  defendant,  injunction  will  usually  be 
granted  until  the  condition  is  complied  with. 
6.  Bake — In  ability  of  Defendant  to  Perform  Conditions— Form  of  Crder. 

Where  the  defendant  has  an  ultimate  light  to  do  the  act  sought  to  be  en- 
joined, upon  certain  conditions,  and  the  means  of  complying  with  such  condi 
lions  are  not  at  its  command,  the  court  will  endeavor  to  adjust  its  order  so  on 
the  one  hand  as  to  give  to  the  complainant  the  substantial  benefit  of  such  condi- 
tions, while  nut  restraining  defendant  from  the  exercise  of  its  ultimate  rights. 

On  Application  for  Injunction. 

Bryant  d  Holme*,  James  Scammon,  and  Botsford  d  Williams,  for 
plaintiff. 

Karnes  d  Ess,  Jeff  3ruml>ack,  and  Wash.  Adams,  for  defendant. 
Bbbwbb,  J.  The  complainant  in  this  case  seeks  an  injunction  to 
restrain  the  grading  of  a  street  in  front  of  his  lot.  He  is  the  owner 
of  a  lot  on  the  south-east  corner  of  Sixth  street  and  Tracy  avenue, 
having  a  frontage  on  Tracy  avenue  of  41^  feet  and  on  Sixth  street 
of  110  feet.  The  grade  on  Tracy  avenue  has  been  established,  and 
the  avenue  graded  in  front  of  complainant's  property.  This  grade 
was  220  feet  at  the  corner  of  Tracy  avenue  and  Sixth  street  above 
the  city  directrix,  or  base  line  from  which  the  elevations  of  the  streets 
in  said  city  are  determined.  On  February  95,  1SS4,  the  defendant, 
by  an  ordinance  entitled  "An  ordinance  to  grade  a  part  of  Sixth  street 
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and  establish  a  grade  thereon,"  established  the  grade  at  the  intersec- 
tion of  Tracy  avenue  and. Sixth- street  at. 2 11  feet  above  said  city  di- 
rectrix, and  14  feet  below  the  established  grade  of  Traoy  avenue  at 
the  same  place,  and  ordered  that  said  Sixth  street  be  graded  upon 
such  grade,  .  The  effect  of  such  ordinance,  if  carried  into  execution, 
would  be  to  leave  the  lot  of  complainant  many  feet  above  Sixth  street, 
and  seriously  to  damage  the  value  of  the  property.  This,  in  a  gen- 
eral way,  is  all  that  needs  to  be  stated  in  order  to  present  the  prelim- 
inary questions  raised  by  counsel  upon  this  application  for  an  injunc- 
tion. While  the  interests  involved  in  this  case  may  not  be  large,  yet 
the  questions  are  of  vast  importance,  and  have  reoeived,  as  they  de- 
serve, the  most  serious  consideration. 

First.  The  constitution  of  Missouri,  adopted  in  1875,  in  section  21 
of  its  bill  of  rights,  provides  "that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation.  Such  compen- 
sation shall  be  ascertained  by  a  jury  or  board  of  commissioners,  of 
not  less  than  three  freeholders,  in  such  manner  as  may  be  prescribed 
by  law ;  and  until  the  same  shall  be  paid  to  the  owner,  the  property 
shall  not  be  disturbed,  nor  the  proprietary  rights  of  the  owner  therein 
be  divested." 

It  is  beyond  question  that  the  grading  of  Sixth  street  will  cause 
some  damage  to  the  complainant's  property.  It  is  conceded  that  no 
airangement  has  been  made  between  the  .defendant  and  him,  or  any 
other  person,  for  the  payment  of  damages,  and  it  is  also  conceded 
that  the  legislature  of  Missouri  has  made  no  provision  for  the  assess- 
ment of  such  damages.  It  will  be  perceived  that  no  property  of  the 
complainant  has  been  taken  in  the  sense  in  which  this  phrase  is  gen- 
erally used  in  the  law,  and  his  claim  rests  upon  the  proposition  that 
his  property  will  be  damaged,  and  he  insists  that  before  it  can  be  so 
damaged  by  the  grading  of  the  street,  the  injury  to  this  property  must 
first  be  ascertained  and  paid  to  him.  It  is  a  familiar  rule,  enforced 
by  constitutional  provisions  in  most  of  the  states,  if  not  also  resting 
upon  an  antecedent  basis  of  absolute  right,  that  private  property  can- 
not be  taken  for  public  use  without  compensation.  It  is  generally 
established  that  such  compensation  shall  be  ascertained  and  paid 
before  the  property  is  taken,  and  the  universal  rule  of  decision,  at 
least  where  such  constitutional  provisions  exist,  has  been  to  restrain 
the  taking  of  private  property  until  after  the  ascertainment  and  pay- 
ment of  the  compensation.  It  is  also  a  familiar  rule  that  where  no 
such  constitutional  provisions  as  the  one  in  question  exist,  if  no  prop- 
erty be  in  fact  taken,  the  incidental  damages  whioh  may  result  to  ad- 
joining property  gives  no  fight  of  action  to  the  sufferers,  and  furnishes 
no  basis  for  interference  by  the  courts  or  otherwise.  But  the  conten- 
tion is  that  this  constitutional  provision  places  the  damage  to  prop- 
erty on  the  same  basis  as  the  taking  of  property,  and  that  before  prop- 
erty can  be  either  taken  or  damaged,  compensation  must  first  be 
received;  that  the  joining  of  .the  two  words  "taken"  and  "damaged" 
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snbjeots  them  to  the  same  rules;  and  the  argument  is  that  as  hereto* 
fore  the  taking  has  always  been  enjoined  until  the  compensation  is 
paid,  now  the  damage  will  in  like  manner  be  restrained  until  compen- 
sation therefor  is  paid.  As  heretofore  stated,  the  legislature  has  by 
statute  provided  means  for  ascertaining  the  value  of  property  taken, 
but  none  for  ascertaining  the  injury  done  to  property  damaged  but 
not  taken.  Nevertheless,  complainant  insists  that  this  provision  of 
the  constitution  is  imperative ;  that  it  does  not  depend  for  its  force 
upon  the  legislature ;  that  it  oannot  be  defeated  by  the  want  of  action 
on  the  part  of  the  legislature;  and  that  the  courts  are  bound  abso- 
lutely to  enforce  its  mandates,  and  restrain  any  public  action  which 
either  takes  or  damages  private  property  until  the  value  of  the  prop- 
erty taken,  or  the  amount  of  damage  done  to  property  not  taken,  has 
been  ascertained  and  paid.  It  is  obvious  that  this  question  is. of  mo- 
momentous  importance,  for  as  no  provision  has  been  made  for  ascer- 
taining the  damages  to  property  not  taken,  the  only  way  that  this 
can  now  be  ascertained  is  by  personal  agreement,  which,  if  the  claim 
of  complainant  is  wholly  sustained,  would  place  every  public  improve- 
ment at  the  mercy  of  any  party  whose  property  is  injured  thereby. 

This  constitution  was  adopted  in  1875;  there  have  ,  been  many 
sessions  of  the  legislature  since ;  no  action  has  been  taken.  There 
is  no  power  to  compel  action  by  the  legislature;  it  may  leave  the 
matter  unattended  to  indefinitely  in  the  future;  and  the  question  is, 
can  the  imperative  mandates  of  the  constitution  be  practically  de- 
feated by  the  want  of  action  on  the  part  of  the  legislature  ?  I  am 
not  insensible  of  the  importance  of  this  question,  or  of  the  conse- 
quences which  may  hinge  upon  its  decision;  but  I  think  that  the 
duty  of  the  court  is  plain.  The  constitution  is  the  final  law,  measur- 
ing all  private  and  public  rights,  whose  commands,  legislatures  and 
courts  must  respect ;  whose  mandates,  when  imperative,  must  be  en- 
forced, regardless  of  all  consequences.  As  the  established  rule  of  con- 
struction has  been,  under  constitutions  prohibiting  the  taking  of  pri- 
vate property  for  public  use  until  compensation  was  first  made,  to 
enforce  that  mandate  irrespective  of  all  legislative  action,  the  same 
rule  must  obtain  in  this  case.  The  damage  to  property  is  placed 
upon  the  same  basis  as  the  value  of  property  taken,  and  neither  can 
be  done  without  compensation  first  made.  In  other  words,  uniting 
"property  damaged"  with  "property  taken"  in  the  same  clause  and 
subject  to  the  same  prohibitions,  places  them  in  the  same  category 
as  to  judicial  action.    I  see  no  logical  escape  from  this  conclusion. 

When  the  constitutional  convention  met,  the  rule  of  protection 
against  the  taking  of  private  property  had  long  been  settled,  and  must 
have  been  familiar.  It  did  not  attempt  to  prescribe  two  rules.  It 
did  not  even  make  two  enactments,  but  simply  added  "property  dam- 
aged" to  "property  taken;"  and  for  the  courts  to  now  hold  that  under 
the  same  language  two  rules  were' prescribed,  is  to  create  a  distinc- 
tion which  has  no  just  foundation,  and  would  be  mere  judioial  legis- 
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lation.  I  know  that  there  are  many  provisions  of  the  constitution 
which  are  not  self-executing, — which  are,  so  to  speak,  dormant  until 
the  legislature  acts ;  as  where  rights  are  given,  to  be  exercised  in  a 
way  provided  by  the  legislature.  I  think,  too,  in  these  days  of  enor- 
mous property  aggregation,  where  the  power  of  eminent  domain  is 
pressed  to  such  an  extent,  and  when  the  urgency  of  so-called  public 
improvements  rests  as  a  constant  menace  upon  the  sacredness  of  pri- 
vate property,  no  duty  is  more  imperative  than  that  of  the  strict  en- 
forcement of  these  constitutional  provisions  intended  to  protect  every 
man  in  the  possession  of  his  own.  I  hold,  therefore,  that  the  rule  of 
the  constitution  is  the  same  in  respect  to  property  damaged  as  to 
property  taken,  and  that  such  constitutional  guaranty  needs  no  leg- 
islative support,  and  is  beyond  legislative  destruction. 

See,  in  support  of  these  views,  the  following  authorities:  Johnson 
v.  Parkersburg,  16  W.  Va.  402-422;  Blanchard  v.  City  of  Kansas,  16 
Fed.  Rhp.  444 ;  Chambers  v.  Cincinnati  R.  Co.  69  Ga.  320 ;  Thomp- 
son v.  Grand  GulfR.  R.  3  How.  (Miss.)  240;  Oakley  v.  Williamsburgh, 
6  Paige,  262;  Gottschalk  v.  C,  B.  d  Q.  Ry.  14  Neb.  550;  8.0. 16  N. 
W.  Rep.  475;  Mallandin  v.  U.  P.  Ry.  14  Fed.  Rep.  394. 

Secondly.  It  is  insisted  by  the  defendant  that  the  words  "damaged 
for  public  use"  do  not  reach  to  the  injury  in  question.  It  is  unnec- 
essary to  enter  into  a  discussion  of  this  question,  for  it  has  been  set- 
tled both  in  this  court  and  in  the  supreme  court  of  the  state,  (Blanch- 
ard v.  City  of  Kansas,  16  Fed.  Rep.  444;  Werth  v.  City  of  Springfield, 
78  Mo.  107,)  in  which  latter  case  the  court,  after  referring  to  this 
constitutional  section,  uses  this  language : 

"  When  property  is  damaged  by  establishing  the  grade  of  a  street,  or  by  rais- 
ing or  lowering  the  grade  of  a  street  previously  established,  it  is  damaged  for 
public  use  within  the  meaning  of  the  constitution." 

Thirdly.  It  is  insisted  that  as  the  defendant  was  incorporated  un- 
der a  special  charter  before  the  adoption  of  the  constitution  of  1875, 
under  section  53,  art.  4,  and  section  7,  art.  9,  of  such  constitution, 
that  charter  was  continued  in  force,  and  is  the  controlling  law  as  to 
the  defendant,  and  that  this  constitutional  provision,  in  respect  to 
damages  to  property,  is  not  operative  within  the  territorial  limits  of 
the  defendant.  As  the  immunity  from  liability  for  the  damage  to 
private  property  injured,  but  not  taken,  was  not  given  by,  and  did  not 
exist  through,  any  provisions  of  this  charter,  but  by  virtue  of  a  gen- 
eral rule  in  force  everywhere,  I  do  not  see  how  the  continuanoe  of  the 
charter,  even  if  it  be  continued  in  full  force,  as  claimed,  continues 
this  immunity.  Whatever  rights  or  immunities  are  derived  from  a 
charter  may  be  preserved  so  long  as  that  charter  continues  in  force;  * 
but  the  continuance  of  a  charter  cannot  preserve  rights  or  immunities 
which  do  not  flow  from  it.  The  rule  of  immunity  is  one  depending 
upon  general  law,  and  when  that  general  law  was  changed,  the  rule 
was  changed,  and  changed  wherever  that  general  law  was  operative. 
But  it  may  well  be  questioned  whether,  if  this  was  a  special  iinmu- 
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nity  given  by  the  terms  of  the  charter,  it  would  continue  in  force  after 
the  adoption  of  the  constitution,  since  in  section  1  of  the  schedule  it 
is  declared  that  "the  provisions  of  all  laws  which  are  inconsistent  with 
this  constitution  shall  cease  upon  its  adoption." 

Fourthly.  It  is  urged  that  equity  will  not  interfere  when  there  is  a 
plain  and  adequate  remedy  at*  law ;  that  if  complainant's  property  is 
damaged  by  the  grading  of  this  street  he  will  have  an  action  at  law 
against  the  oity  for  such  damages;  and  that  such  action  is  a  plain 
and  adequate  remedy.  As  against  this,  complainant  says  that  this  is  a 
constitutional  right ;  that  damages  at  the  end  of  a  long  and  wearisome 
litigation  is  no  adequate  recompense ;  and  that  an  individual  contest- 
rag  in  an  action  with  the  public  is  at  such  a  disadvantage  that  equity 
will  not  remit  him  to  such  action,  but  interfere  in  advance  to  en* 
force  protection.  Various  authorities  are  cited  on  both  sides  upon 
these  several  questions;  authorities  which,  while  I  have  examined,  I 
deem  it  unnecessary  to  notice  and  discuss,  preferring  to  lay  down 
some  general  propositions  which  control  in  the  decision  that  I  have 
reached. 

First.  A  chancellor,  in  determining  an  application  for  an  m junc- 
tion, must  regard  not  only  the  rights  of  the  complainant  which  are 
sought  to  be  protected,  but  the  injuries  which  may  result  to  the  defend- 
ant or  to  others  from  the  granting  of  the  injunction.  If  the  complain- 
ant's rights  are  of  a  trifling  character,  if  the  injury  which  he  would 
sustain  from  the  act  Bought  to  be  enjoined  can  be  fully  and  easily  com- 
pensated, while,  on  the  other  hand,  the  defendant  would  suffer  great 
damage,  and  especially  if  the  publio  would  suffer  a  large  inconvenience 
if  the  contemplated  act  was  restrained,  the  lesser  right  must  yield  to 
the  larger  benefit ;  the  injunction  should  be  refused,  and  the  complaint- 
ant  remitted  to  his  action  for  damages.  This  rule  has  been  enforced 
in  a  multitude  of  cases,  and  under  a  variety  of  circumstances,  and  is 
one  of  such  evident  justioe  as  needs  no  citation  of  authorities  for  its 
support. 

Second.  When  the  defendant  has  an  ultimate  right  to  do  the  act 
sought  to  be  restrained,  but  only  upon  some  condition  precedent,  and 
compliance  with  the  oondition  is  within  the  power  of  the  defendant, 
injunction  will  almost  universally  be  granted  until  the  condition  is 
complied  with.  This  principle  lies  at  the  foundation  of  the  multitude 
of  oases  which  have  restrained  the  taking  of  property  until  after  the 
payment  of  compensation,  for  in  all  those  cases  the  legislature  has 
placed  at  the  command  of  the  defendant  means  for  ascertaining  the 
value  of  the  property.  In  those  cases  the  courts  have  seldom  stopped 
to  inquire  whether  the  value  of  the  property  sought  to  be  taken  was 
little  or  great,  whether  the  injury  to  the  complainant  was  large  or 
small,  but  have  contented  themselves  with  holding  that  as  the  de- 
fendant had  full  means  for  ascertaining  such  compensation,  it  was 
his  first  duty  to  use  such  means,  determine  and  pay  the  compensation, 
and  until  he  did  so  the  taking  of  the  property  would  be  enjoined. 
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Third.  Where  the  defendant  has  an  ultimate  light  to  do  the  act 
sought  to  be  enjoined  upon  oertain  conditions,  and  the  means  of 
complying  with  such  conditions  are  not  at  his  command,  the  courts 
will  endeavor  to  adjust  their  orders  so  on  the  one  band  as  to  give  to 
the  complainant  the  substantial  benefit  of  such  conditions,  while  not 
restraining  the  defendant  from  the  exercise  of  its  ultimate  rights. 
Thus,  m  the  oase  at  bar,  the  defendant  has  of  oocnse  the  ultimate 
right  to  grade  this  street.  As  a  condition  of  smch  right  is  a  payment 
of  damages,  but  it  has  no  means  of  ascertaining  those  damages ;  no 
tribunal  has  been  created,  no  provision  of  law  made,  for  their  ascer- 
tainment. Hence,  if  possible,  the  court  should  provide  for  securing 
to  the  defendant  this  ultimate  right,  and  at  the  same  time  give  to  the 
complaiuant  the  substantial  benefit  of  the  prior  conditions. 

Fourth.  la  applying  the  rale  first  stated  to  a  oase  like  the  one  at 
bar  the  court  should  have  principal  regard  to  three  matters: 

(1)  The  amount  of  injury  to  the  complainant,  ft  is  obvious  that  a 
grade  of  a  single  foot  in  front  of  a  city  lot  would  work  but  trifling  in- 
jury, while  on  the  other  hand  the  grade  might  be  such  as  practically 
to  destroy  the  value  of  the  adjacent  property.  In  the  one  oase  it 
would  seem  a  great  hardship  to  tie  up  public  improvement  because  of 
some  trifling  injury  to  the  complainant,  the  amount  of  which  injury 
was  not  attainable  by  any  established  means,  and  therefore  that  the 
party  might  justly  be  left  to  his  action  for  damages:  while  in  tlhe  other 
case  the  court  might  well  insist  that  the  value  of  complainant's  prop- 
erty should  not  be  wholly  wrecked  until  such  value  has  been  paid  to 
him. 

(2)  The  court  will  consider  the  solvency  of  the  defendant.  If  some 
irresponsible  corporation  should  seek,  in  the  exercise  of  the  power  of 
eminent  domain,  and  under  the  guise  of  the  contemplated  public  im- 
provement, to  do  serious  damage  to  property,  the  court  should  prop- 
erty say  that  the  owner  was  not  bound  to  take  the  chance  of  collect- 
ing his  damage  from  such  a  corporation,  and  imperatively  require  the 
prior  adjustment  and  payment  of  such  damages;  while,  if  the  party 
attempting  the  improvement  was  a  corporation  of  established  and  per- 
manent solvency,  the  court  might  say  that  the  complainant  would 
run  little  risk  in  pursuing  simply  his  action  for  damages. 

(3)  If  the  improvement  was  one  of  great  public  importance,  the 
court  would  justly  regard  that  as  a  reason  for  not  lightly  interfering 
with  the  work,  while  if  the  improvement  was  more  of  a  personal  spec- 
ulation and  for  private  gain,  the  prior  protection  of  the  complainant 
would  be  most  rigorously  insisted  on.  Thus,  if  in  the  center  of  a 
large  and  thriving  city  like  the  defendant  some  improvement  was  con- 
templated which  the  necessities  of  business  proclaimed  to  be  urgent, 
the  court  on  no  slight  consideration  should  interfere  to  delay  or  re- 
strain it;  while,  on  the  other  hand,  if  it  was  some  matter  in  the  out- 
skirts of  the  city,  having  obviously  principal  reference  to  the  private 
speculation  of  the  individual,  and  of  no  earnest  or  urgent  demand  of 
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public  good,  the  attention  of  the  court  would  be  properly  directed  to 
the  fall  protection  of  the  complainant's  prior  right.  I  think  such  con- 
siderations as  these,  and  others  of  a  similar  nature,  when  properly  re- 
garded  by  the  courts,  will  afford  ample  protection  to  individual  rights, 
without  unnecessary  interference  with  needed  public  improvements; 
and  that  until  the  legislature  makes  suitable  provision  for  the  ascer- 
taining of  damages  to  property  not  taken,  the  courts  should  be  guided 
by  them  in  determining  all  applications  of  this  nature  for  an  injunc- 
tion. 

Now,  looking  at  the  facts  of  this  particular  case,  it  is  evident  that 
the  injury  to  complainant's  lot  will  be  serious;  that  the  solvency  of 
the  defendant  is  unquestionable,  and  that  any  judgment  for  damages 
against  it  can  easily  be  collected ;  and  also  that  the  improvement  is 
not  one  of  pressing  public  necessity,  but  in  the  outskirts  of  the  city, 
and  having  reference  mainly  to  private  benefit  and  individual  specu- 
lation. I  think,  therefore,  that  the  complainant  is  entitled  to  a  re- 
straining order,  but  at  the  same  time  it  should  not  be  absolute  and 
unconditional. 

The  section  of  the  constitution  provides  that  this  compensation  shall 
be  ascertained  by  a  jury  or  board  of  commissioners  of  not  less  than 
three  freeholders.  It  is  within  the  power  of  a  court  of  chancery  to 
provide  a  board  of  commissioners.  The  order,  therefore,  will  be  that 
upon  the  giving  of  a  bond  in  the  sum  of  $3,000,  and  the  filing  of  a 
stipulation  to  accept  such  damages  as  shall  be  ascertained  in  the  man- 
ner hereinafter  provided  in  full  satisfaction  of  all  claims  against  the 
defendant,  the  defendant  will  be  restrained  from  grading  said  street : 
provided,  that  at  any  time  the  defendant  may,  upon  20  days'  notice,- 
apply  to  either  of  the  judges  of  this  court  for  the  appointment  of  a 
board  of  commissioners  of  three  freeholders  to  ascertain  and  report 
the  amount  of  damages  which  complainant  will  sustain  by  reason  of 
the  grading  of  said  street,  and  upon  the  payment  of  the  damages  so 
reported  by  such  commissioners  the  injunction  will  be  vacated.  The 
report  of  a  majority  of  the  commissioners  will  be  the  report  of  the 
board,  and  either  party  may  appeal  to  the  judge  appointing  such 
commissioners  for  a  review  of  their  report. 

Before  closing  this  opinion  it  is  proper  to  notice  one  matter  Bug- . 
gested  by  counsel  for  the  defendant;  that  is,  that  if  an  application  of 
this  kind  be  entertained  by  the  court,  it  will  put  a  permauent  stop  to 
all  public  improvement,  because  one  after  another  of  the  parties 
claiming  to  be  damaged  thereby  will,  from  time  to  time,  present  his 
application  for  an  injunction.  But  no  such  result  will  follow.  First. 
Any  party  undertaking  any  public  or  quasi  public  improvement,  must, 
before  commencement,  prepare  for  paying  the  value  of  all  property 
taken,  and  all  damages  to  property  not  taken.  This,  under  the  con- 
stitution of  the  state,  is  the  condition  of  the  appropriation  of  private 
property,  and  if  any  individual  or  corporation  contemplates  auy  ap- 
propriation of  or  injury  to  private  property  without  placing  itself  in 
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the  condition  to  make  such  previous  payments,  no  cause  of  complaint 
can  exist.  Assuming  that  such  provision  has  been  made,  and  with- 
out it  the  sanctity  of  private  property  should  never  be  invaded,  then 
the  courts  will  so  control  their  orders  as  not  materially  to  interfere 
with  or  postpone  the  contemplated  improvement.  If  any  parties 
claiming  to  have  sustained  damages  do  not  immediately  present  their 
olaim,  and  so  have  them  all  adjudicated  in  a  single  action,  or  at  the 
same  time,  the  court  will  very  properly  say  to  them  that  their  delay  is 
sufficient  ground  for  not  delaying  the  prosecution  of  the  work,  and 
will  simply  secure  to  them,  by  appropriate  orders  in  the  manner  here- 
tofore indicated,  compensation  for  the  damages  they  have  sustained, 
and  thus,  without  delay  to  the  improvement,  protection  to  the  indi- 
viduals will  always  be  enforced.  I  think,  therefore,  the  court  can 
give  free  scope  to  any  improvement,  and  at  the  same  time  fully  pro- 
tect the  rights  of  the  individual. 
I  see  nothing  else  requiring  notice. 


Farmers'  Loan  &  Trust  Co.  v.  Missouri,  I.  &  N.  Rt.  Co. 
Lee  and  others  v.  Farmers'  Loan  &  Trust  Co.  and  others. 


L  Corporations  —  Property  of  Insolvent  Corporation  —  How  Treated  in 
Equity. 

While  the  property  of  an  insolvent  corporation  is  to  be  treated  in  equity  as  a 
trust  fund  primarily  for  the  payment  of  its  debts,  lien  creditors  have  no  greater 
equity  to  payment  out  of  such  fund  than  general  creditors.  As  both  sets  of 
creditors  have  contributed  to  the  extent  of  their  respective  debts  to  the  assets 
of  the  insolvent,  in  strict  justice  they  should  share  pro  rata  in  the  assets. 

2.  Same  — Priority  op  Payment — Secured  Creditors  —  Equitable  Lien  of 
Unsecured  Creditors. 

The  secured  creditor  is  ordinarily  entitled  to  priority  of  payment,  because, 
with  equal  equity,  he  has  a  legal  lien  which  equity  will  recognize  and  enforce ; 
but  when  the  unsecured  creditor  has  some  peculiar  and  superior  equity,  the 
court  may  establish  his  debt  as  an  equitable  lien  upon  the  property  paramount 
to  the  secured  debt. 

8.  Same — Rights  of  Stockholders — Disposition  of  Fund  by  Secured  Cred- 
itors—Protection  of  Unsecured  Creditors. 

The  claims  of  unsecured  creditors  are  in  equity  always  superior  to  those  of 
the  stockholders  in  the  distribution  of  the  trust  fund.  Nor  will  the  secured 
creditors,  after  bringing  the  trust  property  within  the  jurisdiction  of  the  court, 
be  permitted,  by  any  private  arrangement  with  the  common  debtor  or  other- 
wise, so  to  dispose  of  the  property  as  to  seriously  and  unnecessarily  prejudice  the 
claims  of  the  secured  creditors.  They  will  not  be  allowed  for  their  own  benefit, 
or  for  the  common  interest  of  themselves  and  the  debtor,  to  place  the  surplus 
which  may  exist  after  the  satisfaction  of  their  own  claims  beyond  the  reach  of 
the  unsecured  creditors ;  nor  will  they  bo  permitted,  beyond  what  is  needful 
for  their  own  complete  security  and  indemnity,  to  hinder  or  delav  the  ironeral 
or  unsecured  creditors. 


(Circuit  Court,  8.  D.  Iowa,  E.  D.  June  Term,  1884., 


YABMBBS'  LOAM  A  TBUST  00.  V .  MISSOURI,  I.  *  H.  BT.  00.  265 


4.  Same— Intbrvkntion —  Participation  nr  Teubt  Fttnd— Judgment  at  Law. 

It  is  not  necessary  to  the  right  of  intervention,  to  participate  in  a  trust  fond 
in  euttodia  legi»,  that  the  interveoor  should  first  obtain  judgment  at  law,  or  ihat 
he  should  have  any  lien  upon  the  fund. 

5.  Sauk  —  Railroad  Mortgage  —  Foreclosure—  Consent  Order — Lease  op 

Property — Lien  of  Unsecured  Creditors  Established. 

Complainants  obtalDod  a  decree  to  foreclose  a  mortgage  executed  on  all  of 
its  property  by  the  Missouri,  Iowa  &  Nebraska  Railway  Company  to  secure  its 
bonds,  but  instead  of  making  a  sale  of  the  property  entered  into  an  arrange- 
ment among  themselves,  with  the  consent  of  all  parties  in  interest,  by  which 
the  entire  property  was  transferred  by  a  perpetual  lease  to  the  Wabash,  St. 
Louis  &  Pacitic  Railway  Company,  that  stipulated  to  pay  to  a  receiver  provided 
for  in  the  order  of  the  court  made  under  such  arrangement,  as  rental,  30  per 
cent,  of  the  gross  earnings  of  the  insolvent  road  which  might  accrue  from 
lessee's  operation  thereof,  to  be  applied  by  him  in  payment  of  the  interest  on 
the  bonds  issued  by  the  lessee  company  and  accepted  in  lieu  of  the  bonds  of 
the  lessor  company,  and  secured  by  mortgage  on  the  whole  property  of  the 
lessor  company,  after  payment  of  taxes,  any  surplus  to  be  paid  to  the  lessor 
company ;  thus  making  no  provision  for  payment  of  the  floating  debt  of  the  in- 
solvent corporation.  The  holders  of  certain  unsecured  notes  given  in  liquida- 
tion of  a  debt  growing  out  of  the  construction  of  a  part  of  the  insolvent's  road, 
and  to  prevent  a  lien  thereon,  intervened  after  the  foreclosure  decree  and 
prayed  to  have  their  debts  established  as  equitable  liens  upon  the  property  and 
funds  of  the  insolvent  road  paramount  to  the  lien  of  the  mortgage.  Held,  that 
they  were  entitled  to  relief  as  prayed. 

In  these  proceedings  the  original  bill  and  cross-bill  were  filed  to 
foreclose  a  railway  mortgage  of  the  Missouri,  Iowa  *fe  Nebraska  Bail- 
way  Company  to  the  Farmers'  Loan  &  Trust  Company,  to  secure  the 
bonds  of  the  former  company.  Said  mortgage  covered  the  entire 
property  of  the  said  Missouri,  Iowa  &  Nebraska  Company.  The 
interveners  came  in  by  leave  of  the  court  after  the  decree  of  fore- 
closure had  been  entered,  to  assert  by  petition  their  claim  to  have 
their  debts  against  the  Missouri,  Iowa  &  Nebraska  Railway  Com- 
pany established  as  equitable  liens  upon  the  property  and  funds  of 
the  defendant  railway  oompany  paramount  to  the  lien  of  the  mort- 
gage. 

The  cause  is  now  before  the  court  for  hearing,  upon  exceptions  to 
the  master's  report  upon  the  intervening  petitions,  which  were  referred 
to  him  by  an  interlocutory  order.  The  facts  appearing  by  the  evi- 
dence and  found  by  the  master,  so  far  as  they  are  material  to  the 
present  hearing,  and  so  far  as  they  are  not  fully  stated  in  the  opin- 
ion of  the  court,  are  as  follows : 

First.  That  the  complainants,  on  the  twenty-second  day  of  October,  1880, 
obtained  a  decree  in  this  court  in  the  foreclosure  proceedings,  and  that,  in- 
stead of  executing  the  same  in  the  ordinary  course  by  a  sale  of  the  mortgaged 
property,  they,  without  any  sale  under  the  decree,  entered  into  arrangements 
among  themselves,  all  parties  in  interest  consenting,  by  which  the  entire 
railway  property  of  the  defendant  company  was  transferred,  by  a  perpetual 
lease,  to  the  Wabash,  St.  Louis  &  Pacific  Railway  Company;  that  said  last- 
named  company  stipulated  and  agreed  to  pay  as  rental  30  per  cent,  of  the 
gross  earnings  which  might  accrue  from  their  operation  of  the  road  in  the 
manner  and  for  purposes  fully  stated  in  the  opinion  of  the  court.  In  and  by 
said  arrangement  it  was  further  stipulated  and  agreed  that  the  bondholders 
of  the  defendant  railway  company  should  surrender  for  cancellation  the 
bonds  of  said  company,  and  accept,  in  lieu  of  the  same,  new  coupon  bonds  to 
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be  issued  by  said  Wabash  Company,  bearing  interest,  payable  semi-annually, 
and  secured  by  a  new  mortgage,  to  be  executed  by  said  Missouri,  Iowa  & 
Nebraska  Bail  way  Company,  upon  its  entire  railway  property,  transferred,  as 
aforesaid,  to  said  Wabash  Company,  all  of  which  was  accordingly  done;  that 
said  Wabash  Company,  in  order  to  provide  for  the  payment  of  the  floating 
debt  of  said  Missouri,  Iowa  &  Nebraska  Railway  Company,  which,  by  the 
transfer  of  its  property,  was  left  wholly  without  means  to  pay  the  same,  in 
consideration  of  valuable  concessions  by  said  defendant  company  and  the 
bondholders,  stipulated  and  agreed  to  pay  the  said  floating  debt  of  said  Mis- 
souri, Iowa  &  Nebraska  Company  in  the  manner  and  by  the  means  fully 
shown  in  the  opinion  of  the  court;  that  in  order  to  carry  into  effect  the  ar- 
rangement so  agreed  upon,  and  to  provide  for  the  payment  of  said  floating 
debt,  all  the  parties  to  the  arrangement,— the  bondholders  consenting, — im- 
mediately upon  obtaining  said  decree  of  foreclosure,  obtained  from  this  court 
a  consent  decree,  fully  stated  in  the  opinion  of  the  court,  providing,  among 
other  things,  for  the  appointment  of  a  receiver,  to  whom  the  said  Wabash 
Company  was  to  pay  said  80  per  cent,  rental  monthly,  to  be  applied  by  the 
receiver,  under  the  orders  of  the  court,  to  the  payment  of  said  floating  debt 

All  other  material  facts  will  fully  appear  in  the  opinion  of  the  court. 

The  intervenor  the  Chase  National  Bank  is  one  of  the  so-called 
floating  creditors  of  the  said  defendant  railway  company,  and  is  now 
the  holder  of  two  negotiable  promissory  notes  executed  by  the  defend- 
ant company,  dated  August  13, 1878;  one  for  the  sum  of  $2,000,  the 
other  for  the  sum  of  $2,500,  with  interest  from  date.  Said  notes 
were  given  in  a  settlement  with  the  payee,  and  for  the  purpose  of 
liquidating  a  debt  of  said  railway  company,  growing  out  of  the  con- 
struction of  the  first  90  miles  of  their  railroad  in  1871  and  1873  by 
the  payee;  the  main  purpose  of  said  settlement  being  to  free  said 
railway  property  from  any  possibility  of  a  lien  thereon  in  favor  of 
said  payee  prior  to  that  of  the  bonds  secured  by  the  mortgage  of  said 
railway  company.  The  intervenor  Henry  Hill  is.  also  the  owner  and 
holder  of  two  like  notes;  one  for  $2,000,  the  other  for  $2,500,  with 
interest,  amounting  to  the  sum  of  $6,192.13. 

Hagerman,  McCrary  &  Hagerman,  for  intervenors. 

Felix  Hughes,  contra,  for  complainants. 

Love,  J.  The  claims  of  these  so-called  floating  creditors  stand  in 
my  judgment  upon  peculiar  ground.  The  property  of  a  corporation 
is  to  be  treated  in  equity  as  a  trust  fund  primarily  for  the  payment 
of  its  debts.  This  doctrine  has  been  so  often  propounded  by  the 
courts  that  it  is  unnecessary  to  oite  authorities  to  sustain  it.  See 
Railroad  Co.  v.  Howard,  7  Wall.  409,  410,  414.  And  this  trust  is 
to  be  administered  by  no  means  solely  for  the  benefit  of  the  lien  cred- 
itors. Lien  creditors  have  no  greater  equity  to  payment  out  of  the 
effects  of  an  insolvent  corporation  than  general  creditors.  Both 
classes  of  creditors  have  contributed  to  the  extent  of  their  respective 
debts  to  the  assets  of  the  insolvent,  and  in  strict  justice  they  should 
share  pro  rata  in  the  assets.  Indeed,  it  is  not  unfrequently  the  case 
that  the  unsecured  creditor  has  in  equity  claims  superior  to  the  lien 
creditor  upon  the  estate  of  the  insolvent.    The  secured  creditor  is 
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ordinarily  entitled  to  priority  of  payment,  because  with  equal  equity 
be  has  a  legal  lien  which  equity  will  recognize  and  enforce.  But  there 
are  cases  in  which  a  court  of  equity  postpones  a  lien  creditor  to  an 
unsecured  creditor  having  some  peculiar  and  superior  equity.  In 
these  cases  the  court  establishes  the  floating  debt  as  an  equitable  lien 
upon  the  property  paramount  to  the  secured  debt.  Fosdick  v.  Schatt, 
99  U.  S.  235-252;  Burnham  v.  Bowen,  111  U.  B.  776;  8.  C.  4  Sup. 
Ct.  Rep.  675. 

The  court,  treating  the  property  of  an  insolvent  corporation  as  a 
trust  fund,  will  not  ignore  the  rights  and  interests  of  the  unsecured 
creditors.  Their  claims  are  in  equity  always  superior  to  those  of  the 
stockholders  in  the  distribution  of  the  trust  fund.  Nor  will  the  se- 
cured creditors,  after  bringing  the  trust  property  within  the  jurisdic- 
tion of  a  court  of  equity,  be  permitted,  by  any  private  arrangement 
with  the  common  debtor  or  otherwise,  so  to  dispose  of  the  property 
as  to  seriously  and  unnecessarily  prejudice  the  claims  of  the  unse- 
cured creditors.  The  lien  creditors  will  not  be  allowed  for  their  own 
benefit,  or  for  the  common  interest  of  themselves  and  the  debtor,  to 
place  the  surplus  which  may  exist  after  the  satisfaction  of  their  own 
claims  beyond  the  reach  of  the  unsecured  creditors.  Railroad  Co.  v. 
Howard,  7  Wall.  392 ;  In  re  Howard,  9  Wall.  175.  Beyond  what  is 
needful  for  their  own  complete  security  and  indemnity,  the  secured 
creditors  will  not  be  permitted  to  hinder  or  delay  the  general  or  unse- 
cured creditors. 

Keeping  these  principles  distinctly  in  view,  let  us  proceed  to  consider 
what  the  secured  creditors,  in  conjunction  with  the  oommon  debtor,  at- 
tempted to  accomplish  in  the  present  case.  The  bondholders  of  the 
Missouri,  Iowa  &  Nebraska  Railway  Company,  through  their  proper 
trustees,  brought  their  mortgage  here  for  foreclosure.  They  obtained 
from  this  court  a  decree  of  foreclosure,  but  they  purposely  dispensed 
with  a  sale  of  the  property.  The  property  was  thus  placed  within 
the  jurisdiction  of  the  court.  The  parties  to  the  suit  then,  by  an  ar- 
rangement among  themselves,  and  with  a  view  exclusively  to  their 
own  interest,  took  measures  to  dispense  with  a  sale,  and  so  to  dispose 
of  the  property  as  to  place  any  surplus  which  might  have  arisen  from 
a  sale  entirely  beyond  the  reach  of  the  unsecured  creditors.  Sup- 
pose there  had  been  a  judicial  sale  of  the  railroad  company's  prop- 
erty in  the  regular  course  of  proceeding,  who  can  say  that  there  would 
not  have  been  a  surplus  over  and  above  what  would  have  been  suffi- 
cient to  pay  the  secured  creditors  ?  It  will  not  do  to  say  that  there 
would  have  been  no  surplus  fund  from  the  sale  of  the  mortgaged  prop- 
erty. This  no  one  has  any  warrant  judicially  to  affirm.  The  pre- 
sumption is  that  the  property  would  have  produced  a  greater  sum 
than  the  mortgage  debt,  since  capitalists  are  not  apt  to  receive  prop- 
erty as  security  without  a  large  margin  of  value  over  and  above  the 
sum  secured.  And  if  such  surplus  had  arisen,  it  would,  undoubt- 
edly, have  been  a  trust  fund  in  custodia  legis,  to  be  distributed. 
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among  the  unsecured  creditors.  It  would  certainly  have  been  com- 
petent for  the  court  to  allow  all  creditors,  with  or  without  liens,  to  in- 
tervene in  the  suit  and  claim  satisfaction  out  of  a  trust  fund  held  pri- 
marily for  their  benefit.  The  court  surely  would  not  have  permitted 
its  officers,  in  the  face  of  the  unsecured  creditors  praying  for  relief,  to 
pay  over  such  a  surplus  fund  to  the  insolvent  corporation  or  its  stock- 
holders.   See  In  re  Howard,  9  Wall.  184. 

What  was  the  arrangement  to  the  prejudice  of  the  general  credit- 
ors by  which  the  bondholders,  the  defendant  railroad  company,  and 
the  Wabash,  St.  Louis  &  Pacific  Railway  Company  attempted  to 
place  the  property  of  the  debtor  corporation  beyond  the  reach  of  the 
unsecured  creditors?  Without  going  into  details,  the  scheme,  as 
consummated  pending  the  suit,  was,  in  brief,  that  the  debtor  oom- 
pany  should,  by  a  perpetual  lease,  transfer  the  whole  of  its  property 
to  the  Wabash,  St.  Louis  &  Pacific  Company;  that  the  last-named 
company  should  pay  a  rental  of  30  per  cent,  of  the  gross  earnings 
derived  from  their  operation  of  the  road,  and  apply  the  same  as  here- 
inafter stated ;  that  the  bondholders  of  the  Missouri,  Iowa  &  Nebraska 
road  should  receive  in  exchange  the  bonds  and  stock  of  the  Wabash 
road  for  the  bonds  of  the  Missouri,  Iowa  &  Nebraska  road,  and  that 
they  should  deliver  up  the  old  bonds  to  be  canceled;  that  the  Mis- 
souri, Iowa  &  Nebraska  Railroad  Company  should  execute  a  new 
mortgage  to  trustees  upon  their  railway  property,  to  secure  the  pay- 
ment, interest  and  principal,  of  the  Wabash  bonds.  The  Wabash 
Company,  on  its  part,  in  consideration  of  valuable  concessions  of 
both  the  bondholders  and  the  Missouri,  Iowa  &  Nebraska  Company, 
agreed  to  pay  the  floating  debt  of  the  Missouri,  Iowa  &  Nebraska 
Company.  It  was  also  stipulated  that  the  Wabash  Company  should 
have  the  right  to  apply  the  30  per  cent,  rental  to  the  payment  of  the 
semi-annual  interest  upon  its  own  bonds,  and  the  taxes  upon  the 
property.  Any  balance  of  the  30  per  cent,  rental  was  to  be  paid  by 
the  Wabash  to  the  lessor. 

By  this  arrangement  the  bondholders  obtained  a  new  and,  as  they 
supposed,  unquestionable  security  for  their  debt.  The  Wabash  Com? 
pauy,  whose  bonds  they  received,  was  supposed  to  be  entirely  solv- 
ent. The  stockholders  of  the  Missouri,  Iowa  &  Nebraska  were  also 
provided  for,  since  it  was  reasonably  certain  that  under  the  manage- 
ment of  the  great  and  powerful  Wabash  Company  the  earnings  and 
value  of  the  road  would  be  greatly  increased,  and  the  stock  enhanced 
in  value.  Thus  the  entire  property  of  the  Missouri,  Iowa  &  Nebraska 
Railroad  Company  was  disposed  of  to  the  Wabash  Company  for  the 
benefit  of  its  bond  and  stock  holders,  leaving  the  debtor  company  with- 
out any  means  whatever  for  the  payment  of  its  floating  debt. 

It  is  evident  that  the  parties  to  this  arrangement,  who  were  also 
parties  to  the  foreclosure  suit,  recognized  the  fact  that  while  all  of 
the  property  of  the  Missouri,  Iowa  &  Nebraska  Railroad  Company 
was  thus  transferred,  leaving  that  company  without  any  means  what? 
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ever  to  pay  debts,  no  provision  was  thus  far  made  for  the  security  of 
the  floating  creditors.  This  is  made  evident  by  the  petition  pre- 
sented to  this  court  by  the  trustees  in  the  mortgage,  (complainants  in 
the  foreclosure  suit,)  and  the  order  they  obtained  after  the  signing  of 
the  decree  of  foreclosure  at  the  October  term,  1880.  The  complain- 
ant trustees,  after  the  signing  of  the  decree  of  foreclosure,  presented 
their  petition  to  the  court,  upon  the  showing  of  which,  and  with  the 
consent  of  all  parties,  including  the  bondholders,  the  court  made  the 
following  order. 

"That,  upon  the  petition  of  the  complainant,  setting  forth  that  the  defend- 
ant corporation  has  leased  its  line  of  railway  property  and  franchises  to  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company,  and  that  the  Wabash,  St. 
Louis  &  Pacific  Railroad  Company  has  been  in  possession  of  said  leased  prop-, 
erty,  using  and  operating  the  same,  since  October  1,  1880,  and  has  been  and 
is  in  the  receipt  of  the  entire  incomes,  tolls,  and  earnings  of  said  railway, 
under  said  contract  of  lease;  that  said  railway  company  has  no  funds  Where- 
with to  pay  debts,  except  the  rent  reserved  in  said  lease,  and  that  said  debts 
are  or  may  become  liens  agaiust  its  railway  property  paramount  to  said  first 
mortgage  lien;  that  all  parties,  namely,  the  bondholders,  by  counsel  or  iu 
their  own  proper  persons,  the  Missouri,  Iowa  So  Nebraska  and  the.  Wabash 
Companies,  and  the  mortgage  trustees  appearing  and  consenting,  the  court 
orders  and  decrees:  (1)  That  James  Fitz  Henry  be  appointed  receiver  of  the 
rent  reserved  to  the  Missouri,  Iowa  &  Nebraska  Railroad  Company,  under  the 
terms  of  said  lease,  to  a  sum  equal  to  30  per  cent,  of  the  gross  income  derived 
from  the  operation  of  the  Missouri,  Iowa  &  Nebraska  Railroad;  (2)  that  the 
Wabash  Company  be  and  is  required,  in  lieu  of  the  payments  required  by  the. 
lease,  to  pay  to  said  Fitz  Henry,  receiver,  monthly,  on  or  before  the  fifteenth 
of  each  month,  the  full  amount  of  80  per  cent,  of  the  gross  income  aforesaid, 
said  payments  to  commence  on  the  fifteenth  day  of  November,  1880,  and  to 
include  the  earnings  of  October,  1880,  and  so  to  continue  from  month  to 
month  till  otherwise  ordered  by  the  court;  (3)  that  out  of  the  funds  so  received 
the  receiver  Bhall  pay,  under  the  order  and  direction  and  subject  to  the  ap- 
proval of  the  court,  all  taxes  and  assessments  against  said  property,  all  claims 
and  demands  due  by  said  Missouri,  Iowa  &  Nebraska  Railroad  Company  for 
labor  and  materials  furnished  to  said  railway  company  in  its  operation,  and 
for  supplies  used  in  the  operation  and  repairs  of  the  road,  while  said  Missouri, 
Iowa  &  Nebraska  Company  was  in  possession  and  operating  the  same,  and 
all  judgments  for  damages  for  stock  killed  and  injured  on  said  railway,  which 
constitute  a  lien  on  said  railway  paramount  to  said  mortgage  bonds;  (4)  that 
the  Wabash  should  make  reports  to  the  receiver  monthly  of  its  earnings, 
showing  gross  income,  etc. ;  (5)  that  the  receiver  should  give  bond,  etc. ;  (6) 
but  this  order  shall  be  without  prejudice  to  the  right  of  any  person  interested; 
to  move  for  the  appointment  of  a  receiver  of  the  property  of  said  defendant, 
railway  company. " 

It  is  thus  evident  that  the  parties  to  the  foreclosure  suit  aimed, 
by  this  consent  order,  to  make  provision  for  such  floating  debts  as 
they  assumed  might  become  "liens  against  the  railway,  paramount  to 
the  first  mortgage  lien."  They  assumed  to  exclude  all  other  float- 
ing debts,  however  just  and  meritorious.  For  this  purpose  they  pro- 
vided for  the  appointment  of  a  receiver,  and  the  payment  into  his 
hands  of  the  30  per  cent.  fund.  The  30  per  cent,  fund  was  thus 
brought  iutq  courf ,  and  it  is  a  trust  fund  which  the  court  must  dis- 
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pose  of  for  the  benefit  of  creditors  according  to  equity  and  good  con- 
science. The  parties  to  the  suit  could  thus,  by  a  consent  order,  bring 
the  fund  into  court,  but  they  could  not  dictate  the  purposes  to  which 
it  should  be  applied,  so  as  to  affect  the  rights  of  other  parties  inter- 
vening by  the  permission  of  the  court.  These  interveners  are  in  no- 
wise bound  by  the  provisions  of  an  order  to  which  they  were  not 
parties,  excluding  them  from  participation  in  the  fund.  Neither,  cer- 
tainly, are  the  hands  of  the  court  tied  by  the  provisions  of  the  order 
as  to  what  particular  creditors  should  be  paid  out  of  the  fund.  For, 
in  the  first  place,  the  judgment  of  the  court  could  be  considered  as 
as  binding  only  upon  the  consenting  parties  then  before  it,  not  as 
against  the  intervening  claimants  who  have  since  come  in  by  per- 
mission to  assert  their  rights.  See  In  re  Howard,  9  Wall.  175.  But, 
in  the  second  place,  this  30  per  cent,  fund  is  only  a  small  fragment 
of  the  entire  railroad  property  over  which  the  court  has  full  and  com- 
plete jurisdiction.  The  jurisdiction  of  the  court  over  the  property  as 
a  trust  fund  has  never  been  disturbed  or  lost.  In  the  very  order  now 
in  question,  the  court,,  apparently  out  of  abundance  of  caution,  pro- 
vided that  its  plenary  jurisdiction  over  the  property  should  continue. 
The  language  of  the  order  is  that  "this  order  shall  be  without  preju- 
dice to  the  right  of  persons  interested  to  move  for  the  appointment  of 
a  receiver  of  the  property  of  said  defendant  railway  company,"  etc. 
The  court  could,  therefore,  by  the  very  terms  of  this  reservation,  grant 
relief  in  a  proper  case  to  parties  having  a  right  to  participate  in  the 
fund,  even  by  the  extreme  measure  of  appointing  a  reoeiver  of  the 
whole  railroad  property. 

In  Re  Hoioard,  supra,  the  supreme  court  decided  that  even  after  a 
decree  for  a  distribution  of  the  fund  to  certain  parties  then  before  the 
court  had  been  affirmed  in  the  supreme  court,  and  a  mandate  sent  to 
the  circuit  court  to  execute  the  decree,  the  circuit  oourt  might  open  the 
case  and  allow  other  creditors  to  participate  in  the  fund,  and  that  this 
power  continued  up  to  the  moment  of  the  final  distribution. 

It  is  clear,  therefore,  that  the  court  is  not  bound  by  the  foregoing 
order  to  restrict  its  relief  to  the  classes  of  creditors  designated  in  the 
decree.  Even  if  the  oourt  had  made  a  decree  giving  the  fund  to  par- 
ticular parties  by  name,  instead  of  merely  designating  them  by  classes, 
it  would  be  entirely  competent  to  modify  the  order  so  as  to  let  in  the 
claims  of  other  creditors  entitled  to  participate  in  the  fund. ' 

It  being,  then,  unquestionable  that  the  jurisdiction  of  the  oourt  con- 
tinues in  full  force  over  both  the  30  per  cent,  fund  and  the  general  prop- 
erty of  the  defendant  company  as  trust  funds  for  the  payment  of  debts, 
the  real  and  only  question  is  whether  or  not  the  claims  of  the  pres- 
ent intervenors  are  such  as  the  court  can,  upon  principles  of  equity, 
establish  as  liens  upon  the  fund  paramount  -to  the  lien  of  the  bond- 
holders. There  can  certainly  be  no  doubt  as  to  the  right  of  these 
claimants  to  satisfaction  out  of  the  trust  property  as  against  the  Mis- 
souri, Iowa  &  Nebraska  Company  and  the  Wabash  Company,  both  of 
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which  are  bo  trad  by  contract  to  pay  all  the  floating  debts  of  the  Mis- 
souri, Iowa  &  Nebraska  Company.  Bat  perhaps  the  real  question  to 
be  solved  is  not  between  the  present  intervenors  and  the  two  railway 
companies,  but  between  the  intervenors  claiming  satisfaction  ont  of 
the  mortgaged  property,  and  the  mortgage  creditors  having  liens  i-  pon 
the  same.  It  may,  indeed,  be  questioned  whether  the  bondholders 
had  any  lien  upon  the  30  per  cent,  rental  until  the  Wabash  Company 
made  default  in  the  payment  of  interest  upon  their  bonds,  and  the 
bondholders  caused  the  railway  property  to  be  taken  possession  of  by 
a  receiver  of  the  oourt.  See  Oilman  v.  Illinois  d  M.  Tel.  Co.  91  U.  S. 
603.  In  this  case  certain  oredjtote  of  the  railway  oompany,  between 
the  decree  of  foreclosure  and  the  sale,  no  reoeiver  being  appointed, 
garnished  the  receipts  of  the  railway  company  in  the  hands  of  its 
operating  agents.  The  supreme  court  of  the  United  States  sustained 
the  action  of  the  creditors  upon  the  ground  that  the  lien  of  the  mort- 
gage did  not  attach  to  the  inoome  of  the  road  in  the  hands  of  the  rail- 
way company  without  the  appointment  of  a  receiver  to  take  possession 
of  the  road  and  property.  But,  however  this  may  be,  it  is  perfeotly 
clear  that  the  bondholders  had  no  lien  whatever  upon  the  30  per  cent, 
rental  fund  until  the  Wabash  Company  made  default  in  the  payment 
of  their  interest  upon  the  bonds  of  that  road. 

The  semi-annual  interest  was,  as  we  understand,  paid  by  the  Wa- 
bash up  to  March,  1884,  and  there  can  be  no  further  default  till 
September,  1884.  To  whom,  then,  in  the  intervening  time  between 
the  issuing  of  the  Wabash  bonds  and  their  default  in  the  payment  of 
the  semi-annual  interest,  did  the  30  per  cent,  belong?  The  Wabash 
Company  was  bound  to  pay  the  interest  on  their  bonds,  and  it  seems 
they  did  pay  till  March,  1884,  without  respect  to  the  earnings  of  the 
road.  Whether  these  earnings  were  great  or  insignificant,  the  inter- 
est had  to  be  paid,  and  it  was  paid.  The  Wabash  had  a  right,  after 
paying  the  interest,  to  appropriate  to  its  own  use  so  much  of  the  30 
per  cent,  gross  earnings  as  might  be  necessary  to  reimburse  itself. 
The  balance  belonged  of  right  to  the  defendant  railroad  company. 
Hence,  the  30  per  cent,  fund  was,  during  the  intervening  time  men- 
tioned, the  property  of  the  two  railroad  companies,  and  certainly  the 
bondholders  who  received  full  payment  of  their  semi-annual  interest 
had  no  lien  upon  it  whatever.  One  of  the  necessary  results,  indeed, 
of  the  consent  order  of  October,  1880,  was  that  the  Wabash  Company 
should  pay  the  semi-annual  interest  to  the  bondholders  out  of  its 
general  assets,  and  that  it  should  not  apply  the  30  per  cent,  rental 
to  that  purpose,  for  by  the  order  of  the  court  that  fund  was  to  be 
paid  to  the  reoeiver  for  the  benefit  of  floating  creditors.  To  this  the 
bondholders  gave  their  consent,  and  they  must  have  agreed  to  look 
exclusively,  for  the  time  being,  to  the  Wabash  Company,  irrespective 
of  the  30  per  cent,  fund,  for  payment.  It  follows  that  the  bondhold- 
ers had  no  lien  or  claim  whatever  on  the  30  per  cent,  fund  until,  by 
the  order  of  the  court,  the  Wabash  should  cease  to  pay  it  to  the  re- 
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eeiver;  the  order  providing,  in  express  terms,  that  said  payments 
should  commence  on  the  fifteenth  day  of  November,  1880,  and  in- 
clude the  earnings  thereof  for  the  month  of  October,  1880,  and  so  to 
continue  from  month  to  month  until  otherwise  ordered  by  the  court. 
Hence,  all  creditors  holding  claims  for  which  both  companies  were 
bound,  had  a  right  to  subject  this  30  per  cent,  fund,  in  any  lawful 
manner,  to  the  payment  of  their  debts,  without  any  prejudice  what- 
ever to  the  lien  of  the  mortgage,  for  none  existed;  the  bondholders 
having  received  their  interest,  and  the  principal  not  yet  being  due. 
And  this  30  per  cent,  fund  being,  by  the  consent  order  of  October, 
1880,  in  the  hands  of  the  court,  thrpugh  its  receiver,  no  party,- ex- 
cept the  two  debtor  railroad  companies, — both  of  which  are  bound, 
by  contract,  to  pay  the  floating  debts  of  the  Missouri,  Iowa  &  Ne- 
braska Company, — has  any  right  whatever  to  object  to  its  application 
by  the  court  to  the  payment  of  those  debts. 

But  independent  of  this  view,  which  seems  to  me  conclusive,  so  far 
as  the  30  per  cent,  fund  is  concerned,  it  is  well-settled  that  there  are 
floating  claims,  having  no  semblance  of  a  legal  lien,  which  may  be 
established  as  equitable  liens  upon  the  railway  property,  and  made 
paramount  to  the  lien  of  the  mortgage.  Burnham  v.  Bowen,  111 
U.  S.  776;  S.  C.  4  Sup.  Ct.  Rep.  675;  Fosdick  v.  Schall,  09  U.  8. 
235,  252.  The  present  claims,  though  they  may  not,  perhaps  do 
not,  fall  within  the  doctrine  of  these  cases,  have,  nevertheless,  in  my 
judgment,  an  irresistible  equity,  under  the  peculiar  circumstances  of 
the  case,  to  be  established  as  against  the  lien  of  the  mortgage  credit- 
ors ;  because,  in  the  first  place,  the  bondholders  for  their  own  in- 
terest, were  parties  to  an  arrangement  by  which  the  sale  of  the  trust 
property  was  arrested,  and  the  unsecured  creditors  deprived  of  their 
right  to  satisfaction  out  of  the  surplus  which  we  may  reasonably  as- 
sume would  have  resulted  from  the  sale ;  second,  because,  as  a  part 
of  the  same  arrangement,  the  entire  property  of  the  defendant  com- 
pany was  transferred  to  the  Wabash  Company,  leaving  the  defend- 
ant company  without  any  means  whatever  to  pay  its  debts,  and  this 
with  the  consent  of  the  bondholders,  for  their  benefit,  and  with  their 
co-operation ;  third,  because  the  bondholders,  by  the  same  arrange- 
ment, received  a  new  and  ample  security  for  their  debts  in  the  per- 
sonal obligation  of  the  Wabash  Company,  and  agreed  to  surrender  and 
exchange  their  Missouri,  Iowa  &  Nebraska  bonds  for  those  of  the  Wa- 
bash Company. 

It  is  not  necessary,  to  the  right  of  intervention  to  participate  in  a 
trust  fund  in  eustodia  legis,  that  the  intervenor  should  first  obtain 
judgment  at  law,  or  that  he  should  have  any  lien  upon  the  fund. 
Barton  v.  Barbour,  104  U.  8.  126. 

The  exceptions  to  the  master's  report  are  therefore  overruled,  and 
a  decree  will  be  entered  establishing  the  liens  of  the  interveners  in 
accordance  with  this  opinion. 
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(Circuit  Court,  W.  D.  Louisiana.    March  .Term.  1884.) 


FRAOT>-— EXKCUTOR— PtTROHAHB  Ot  MORTGAGED  PROPERTY — -RebUT/TTHQ  ThUBT. 

An  executor  who  negotiates  a  mortgage  upon  part  of  hU  decedent's  estate,  to 
provide  funds  for  a  child  and  devisee  of  such  decedent,  cannot  afterwards  pur- 
chase the  mortgage  land  under  foreclosure  proceedings  and  hold  it  for  himself. 
The  quality  of  his  estate  therein  will  be  a  resulting  trust  for  the  benefit  of  the 
child  for  whom  the  mortgage  was  made. 

Demurrer. 

Brady  dt  Ring,  for  complainant. 
Ballenger,  Mott  d  Terry,  for  defendant. 

Boabman,  J.  The  bill  shows  that  Mrs.  F.  B.  Allan,  widow,  a  citi- 
zen of  Kentucky,  is  a  devisee  under  the  will  of  James  Morgan,  who 
died  in  Texas  in  A.  D.  1866,  leaving  an  estate  consisting  almost  en- 
tirely of  many  thousand  acres  of  wild  lands  lying  in  various  parts  of 
the  state ;  that  Gillet,  whom  complainant  now  sues,  though  appointed, 
jointly  with  Q.  A.  Ball,  executor,  took  charge  of,  and  alone  adminis- 
tered, Morgan's  succession.  She  complains  that,  being  in  necessi- 
tous circumstances,  she  repeatedly  demanded  of  him  her  one-seventh 
interest  in  said  estate;  but  that  he,  by  unlawful,  wrongful,  and  un- 
necessary delays  in  the  management  and  settlement  of  the  succession, 
made  it  impracticable  for  her  to  secure  her  said  interest,  or  to  make 
it  available  for  the  maintenance  of  herself  and  children;  that,  being 
denied  by  him  any  relief  for  seven  years,  she  and  her  husband,  who 
could  not  or  did  not  contribute  anything  to  her  support,  entreated 
and  requested  defendant  to  let  her  have  her  portion,  or  some  part 
of  it,  or  to  arrange  for  her  in  some  way  so  as  to  make  the  same 
available  for  her  relief;  that  he  refused  then  to  sell  the  property,  or 
any  part  of  it,  though  under  the  will  and  law  he  had  full  power  to  sell 
the  lands  without  any  order  or  process  of  the  court;  but  that,  in- 
stead of  selling  the  lands,  he  suggested  that  she  and  her  husband 
could  obtain  money  by  mortgaging  her  said  interest,  then  under  his 
administration,  and  offered  his  assistance  to  negotiate  a  loan  for  her ; 
that,  acting  under  his  suggestions  and  promises,  she  executed  her 
note,  with  a  mortgage  on  her  said  interest,  payable  six  months  after 
date,  1872,  for  $1,200,  which  he  had  discounted  for  her;  that  when 
he  suggested  the  mortgaging  of  her  property,  and  offered  to  secure 
the  loan,  he  knew  her  condition,  her  poverty,  and  her  inability  to  pay 
the  note  at  maturity,  uuless  he  made  her  interest  in  the  succession, 
then  in  his  hands  as  executor,  available  for  that  purpose,  as  he 
promised  to  do;  that,  believing  that  he  would  not  allow  a  foreclosure 
of  the  mortgage,  she  gave  the  said  note,  which  otherwise  she  would 
not  have  done;  that  she  believed  in  and  relied  on  his  promises  and 

i  We  are  indebted  to  Talbot  Btillman,  Esq.,  of  the  Monroe,  Louisiana,  bar.  for 
this  opinion. 
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•  intention  to  protect  her  interest  until  a  short  while  after  the  negotia- 
tion of  the  note,  when  he  informed  her,  unless  she  or  husband  paid 
the  note  at  maturity,  her  interest  would  be  sold  under  the  mortgage. 

Complainant  further  alleges  that  at  the  time  the  note  beoame  due 
the  said  executor  had  in  his  hands  the  proceeds  of  a  sale  or  sales  of 
a  part  of  the  lands  made  by  him  under  the  provisions  of  the  will ; 
that  until  he  was  forced  by  law,  in  1877,  he  never  made  any  show- 
ing or  aocount  to  any  one ;  that  at  the  time  of  the  sale  he  was  the 
only  person,  likely,  who  knew  the  looation  or  value  of  the  lands,  and 
that  he  never  gave  her  any  information  as  to  their  location  or  value; 
that  in  withholding  this  information  he  had,  took,  and  exercised  an 
undue  advantage  over  her,  and  all  other  persons  interested  in  the 
sale  or  purchase  of  the  interest  sold,  which,  she  alleges,  was  bid  in 
by  him  for  much  less  than  it  was  worth;  that  he  should  be  held  in 
equity  to  have  purchased,  not  for  himself,  but  for  her;  that  she  has 
in  vain  endeavored  to  exercise  her  lawful  right  of  redeeming  the  same, 
and  she  now  prays  for  equitable  relief. 

This  statement  of  her  complaint  is  a  summary  of  the  bill  to  which 
the  demurrer  is  filed.  There  are  other  allegations  which  seem  to  be 
only  illustrative  of  her  demand  for  relief. 

In  considering  the  case  presented  in  this  summary,  it  appears,  at 
the  time  of  the  sale,  there  had  been  no  partition  or  settlement  of  any 
kind  of  the  succession,  and  the  title  to  all  the  property,  except  to  that 
which  may  have  been  sold,  remained  just  where  it  was  at  Morgan's 
death ;  that  Gillet  held  the  lands  in  in  division,  for  all  persons  in- 
terested, just  as  they  came  into  his  hands.  Under  this  statement, 
did  Gillet,  as  the  executor,  occupy  such  a  relation  to  the  particu- 
lar property  sold  under  the  mortgage,  or  to  the  complainant,  as  to 
forbid  him  now  to  hold  the  interest  of  complainant  ? 

In  Michoud  v.  Oirod,  4  How.  552,  it  was  held  that  a  purchase  by 
an  executor  of  the  property  of  the  testator  is  fraudulent  and  void, 
though  the  sale  was  at  public  auction,  judicially  ordered,  and  a  fair 
price  was  paid ;  that  a  purchase  by  a  trustee  of  a  particular  property 
of  which  he  has  the  sale,  or  in  which  he  represents  another,  or  which 
he  holds  in  a  fiduciary  way  for  another,  carries  fraud  on  the  face  of 
it;  and  Justice  Swayne  quotes  with  an  emphatic  approval  the  follow- 
ing rule  in  equity  from  Sir  Edward  Sugden's  chapter  on  "Purchases 
by  Trustees,  Agents,"  etc. : 

"It  may  be  laid  down  as  a  general  proposition  that  trustees,  *  *  * 
agents,  commissioners  of  bankrupt^,  assignees  of  bankrupts,  solicitors  to  the 
commission,  auctioneers,  creditors  who  have  been  consulted  as  to  the  mode 
of  sale,  or  any  persons  who,  by  their  connection  with  any  other  person,  or  by 
being  employed  or  concerned  in  his  affairs,  have  acquired  a  knowledge  of  his 
property,  are  incapable  of  purchasing  such  property  themselves.  *  *  * 
For  if  such  persons  having  a  confidential  character  were  permitted  to  avail 
themselves  of  any  knowledge  acquired  in  that  capacity,  they  might  be  in- 
duced to  conceal  their  information,  and  not  to  exercise  it  for  the  persons  reiv- 
ing on  their  integrity.   The  characters  are  inconsistent." 
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This  role  in  equity  is  not  denied  by  defendant's  counsel.  They  con- 
tend that  the  thing  sold  was  not  the  testator's  property;  that  it  was 
only  a  right  to  a  part  of  an  estate,  and  it  was  sold  at  no  instance  of 
Gillet's,  bat  for  a  debt  incurred  of  her  own  choice  and  will;  that  he 
occupied  no  relations  to  her,  or  to  the  property  sold,  that  forbade 
him  to  purchase  it  for  himself;  that  he  was  hot  her  guardian  to 
protect  her  against  improvident  acts.  Does  this  rule,  declaring,  as 
it  admittedly  does,  that  trustees,  agents,  and  all  persona  holding  con- 
fidential  relations  to  another  are  included  in  that  part  of  the  rule 
italicized,  apply  to  Gillet?  The  thing  upon  which  the  loan  nego- 
tiated by  him  was  secured,  was  a  seventh  part  of  the  many  thou- 
sand acres  of  land  which  he,  at  the  time  of  the  mortgage  and  sale* 
held  for  the  testator's  representatives,  and  of  which  he  had,  in  con- 
sequence of  his  being  the  sole  manager  and  administrator  of  Morgan's 
estate  for  many  years,  acquired  a  knowledge  of  the  location  and 
value  of  the  lands  which,  likely,  no  one  else  could  have  possessed, 
and  which,  it  would  seem,  he  should  not  in  fair  dealing,  under  all 
the  circumstances  shown  in  the  bill,  have  used,  exoept  for  the  benefit 
of  all  persons  with  whom  he  (as  executor  or  otherwise)  occupied  any 
special  or  general  fiduciary  relations.  It  is  not  at  all  dear  to  me 
that  the  force  of  the  rule  invoked  in  this  case  can  be  broken  or  less- 
ened, because,  as  is  suggested,  the  sale  at  which  he  purchased  the 
particular  property  was  made  to  satisfy  a  debt  against  the  property 
which  she  had  incurred,  instead  of  being  made  to  satisfy  a  debt 
against  the  succession ;  for  the  fact  that  she,  instead  of  the  testator, 
incurred  the  debt,  did  not  take  the  thing  sold  out  of  the  executor's 
hands;  nor  did  the  fact  that  she  mortgaged  her  interest  in  the  sue- 
cession  sever  their  relations,  or  make  the  particular  property  sold  the 
property  of  a  stranger  or  third  person,  so  far  as  Gillet  was  concerned. 

It  is  further  suggested  in  the  argument  that  there  was  nothing  to 
prohibit  the  executor  from  purchasing  the  interest  of  Mrs.  Allen,  she 
being  sui juris,  for  himself;  and  as  the  sale  was  made  by  or  for  her- 
self, to  satisfy  a  creditor  of  hers,  there  is  nothing  in  the  rule  to  forbid 
the  purchase  Gillet  made.  That  he  could  have  purchased  from  her 
her  part  of  the  succession  is  true;  but  it  has  been  uniformly  held 
that  where  a  trustee  directly  or  indirectly  purchases  of  his  cestui  que 
trust  sui  juris,  it  must  appear  that  it  was  deliberately  agreed  or 
understood  between  them  that  the  relation  shall  be  considered  as 
dissolved,  and  "that  there  is  a  clear  contract,  ascertained  to  be  such 
after  a  jealous  and  scrupulous  examination  of  all  the  oircumstances, 
and  it  is  clear  that  the  cestui  que  trust  intended  that  the  trustee  should 
buy,  and  there  is  no  fraud,  concealment,  and  no  advantage  taken 
by  the  trustee  of  information  acquired  by  him  as  trustee."  Church 
v.  Marine  Ins.  Co.  1  Mason,  341.  As  the  bill  shows  just  the  opposite 
of  these  fair  conditions,  it  is  not  necessary  to  discuss  the  sugges- 
tion as  to  the  competency  of  an  executor  to  purchase  of  the  cestui 
que  trust  sui  juris. 
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It  will  be  observed  in  this  case  that  the  complainant  does  not  rest 
her  demand  for  equitable  relief  solely  npon  the  fact  that  Gillet,  in 
his  position  as  executor,  was  forbidden  to  purchase  her  property  for 
himself,  for  the  bill  makes  certain  charges  and  complaints  in  rela- 
tion to  the  advice,  acts,  transactions,  and  promises  of  Gillet  in  man- 
aging the  estate  and  in  negotiating  the  loan,  which  show,  aside  from 
his  being  the  executor  of  the  estate,  that  he  was,  or  may  have  been, 
connected  with  her,  and  with  her  said  interest,  and  with  the  debt  for 
which  it  was  sold,  in  such  a  fiduciary  or  confidential  way  as  to  forbid 
him  to  purchase  for  himself.  It  will  be  seen  that  the  rule  we  are  con- 
sidering, and  the  public  policy  which  its  enforcement  is  intended  to 
oonBerve,  is  not  limited  to  prohibiting  an  executor,  trustee,  or  agent 
from  combining  the  dual  charaoter  of  vendor  and  vendee,  as  Gillet 
would  certainly  have  done  if  he  had  purchased  the  whole  or  any  part 
of  his  testator's  property  at  a  sale,  judicial  or  otherwise,  made  to  pay 
Morgan's  debts,  or  to  effect  a  partition  of  the  lands.  To  prohibit  this 
combination  of  inconsistent  characters  in  an  agent,  is  clearly  one  of 
the  essential  purposes  of  the  rule  in  equity,  and  of  the  policy  of  the 
law  as  laid  down  in  Davoue  v.  Fanning,  2  Johns.  Gh.  252,  and  in 
the  oases  reviewed  by  the  learned  judge  in  his  examination  of  that 
noted  case;  but  it  goes  further,  and  makes  it  inequitable,  under  the 
allegations  of  complainant's  bill,  for  Gillet,  not  considering  his  ca- 
pacity as  executor,  to  hold  the  property  herein  involved  otherwise 
than  as  a  resulting  trust  for  the  beneficiary  now  suing  for  equitable 
relief. 

Demurrer  overruled. 


Goodyear  Bobber  Co.  v.  Goodyear's  Bubrer  Mfg.  Co.  and  others. 


1.  Trade-Name— Right  of  Corporation  to  Acquire — Infringement  bt  An- 

other Corporation. 

A  corporation  may  acquire  a  property  right  to  the  use  of  a  name  other  than, 
its  original  corporate  name  as  a  trade-mark,  or  as  incidental  to  the  good-will  of 
a  business,  as  well  as  an  individual ;  and  if  it  has  acquired  such  a  right,  it  can- 
not be  deprived  thereof  by  the  assumption  of  such  name  subsequently  by  an. 
other  corporation,  whether  the  latter  selects  its  name  by  the  act  of  corporators 
who  organize  under  the  general  laws  of  the  state,  or  the  name  is  selected  for  it 
in  a  special  act  by  a  legislative  body. 

2.  Same— Priohtt— Evidence— Injunction — "Goodtbar  Rubber  Oompant"— 

"GooDYBAB'a  Rubber  Mfg.  Co." 

Upon  examination  of  the  evidence  in  case  at  bar,  hdd1  that  the  "  Goodyear 
Rubber  Company  "  was  entitled  to  an  injunction  restraining  the  defendant  from 
using  the  name,  "  Goodyear's  Rubber  Mfg.  Co." 


(Circuit  Court,  8.  D.  New  Fork.   August  45, 1884.) 


In  Equity. 

W.  W.  MacFarland,  for  complainant. 


GOODYHAR  BUBBBB  00.  V.  QOODYEAB's  BUBBEB  MFO.  00.  977 


F.  Hi  Betti  and  Stephen  P.  Kellogg,  for  defendants. 

Wallace,  J.  The  complainant  is  a  corporation  organized  under 
the  laws  of  New  York,  in  1872,  by  its  present  corporate  name.  The 
defendant  is  a  corporation  organised  under  the  laws  of  Connecticut, 
in  1847,  by  its  present  corporate  name.  Each  corporation  seeks  to 
enjoin  the  other,  the  complainant  by  bill  and  the  defendant  by  cross- 
bill, from  using  the  name  "Goodyear's  Bubber  Mfg.  Co."  Both  par- 
ties concede  this  name  to  be  practically  identical  with  complainant's 
name.  The  parties  are  competitors  in  the  manufacture  and  sale  of 
rubber  goods,  and  have  their  principal  places  pf  business  in  the  city 
of  New  York.  Each  insists  that  it  has  acquired  the  right  to  the  use 
of  the  name  in  dispute,  and  that  such  name  has  beoome  a  valuabLe 
adjunct  of  its  business;  and  each  insists  that  the  other  has  endeav- 
ored and  is  now  attempting,  by  a  wrongful  use  and  appropriation  of 
the  name,  to  divert  the  custom  of  the  other. .  As  each  party  concedes 
that  the  right  to  use  the  name  for  the  purposes  of  its  business  is  a 
valuable  property  -right,  and  asserts  that  such  use  by  the  other  is 
vexatious,  embarrassing,  and  necessarily  tends  to  pecuniary  injury, 
the  controversy  manifestly  resolves  itself  mainly  into  a  question  of 
title  to  the  name.  It  is  incumbent  upon  one  of  the  parties  to  estab- 
lish a  lawful  right  to  use  the  name  as  against  the  other,  and  the  party 
which  does  this  will  be  entitled  to  the  relief  prayed  for. 

The  name  of  a  corporation  has  peen  said  to  be  the  "knot  of  its  com- 
bination," without  whioh  it  cannot  perform  its  corporate  functions, 
Smith,  Merc.  Law,  133.  It  has  neither  the  right  nor  the  power  to 
change  the  corporate  name  originally  selected  without  recourse  to  such 
formal  proceedings  foe  the  purpose  as  may  be  authorized  by  the  laws 
under  which  it  has  been  incorporated,  ox.  by  the  consent  of  the  author- 
ity from  which  its  charter  is  derived.  Nevertheless,  it  may  become 
known  by  another  name  by  usage;  and  the  courts  have  frequently 
treated  acts  done  and  contracts  entered  into  by  corporations  under  an- 
other name,  as  though  done  or  entered  into  by  it  with  the  true  name. 
Minot  v.  Curtis,  7  Mass.  441 ;  South  School-diet.  v.  Blakeslee,  13  Conn, 
227;  Eaetham  v.  Blackburn  Ry.  Co.  23  Law  J.  Exch.  (N,  S.)  199; 
Boiegerard  v.  N.  Y.  Banking  Co.  2  Sandf .  Ch.  23.  There  is  no  reason 
why  a  corporation  may  not  acquire  a  property  right  to  the  use  of  an- 
other name  as  a  trade-mark,  or  as  incidental  to  the  good-will  of  a 
business,  as  well  as  an  individual;  and,  if  it  has  acquired  such  a  right, 
it  will  of  course  be  protected  in  its  eujoyment  to  the  same  extent  as 
an  individual  would,  be.  It  cannot  be  deprived  of  the  right  by  the 
assumption  of  the  name  subsequently  by  another. corporation,  and  it 
is  immaterial  whether  the  latter  selects  its  name  by  the  act  of  corpo- 
rators who  organize  under  the  general  laws  of  a  state,  or  whether  the 
name  is  selected  for  it  in  a  special  act  by  the  legislative  body.  Man- 
ifestly, if  the  defendant  had  no  right  to  use  the  name  by  which  the 
complainant  was  incorporated,  or  one  practically  identical  with  it,  at 
the  time  of  the  latter's  incorporation,  the  title  of  the  complainant  is 
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clear,  because  it  adopted  the  name  formally,  publicly,  and  legitimately, 
for  all  its  corporate  purposes.  The  defendant  insists  that  it  had  ac- 
quired a  prior  right  to  the  use  of  the  name;  that  this  right  took  its 
origin  as  early  as  1862,  and  by  a  gradual  process  of  development  had 
ripened  into  a  good  title  before  complainant  was  incorporated. 

Neither  party  makes  any  claim  of  exclusive  right  to  use  the  word 
"Goodyear"  alone,  that  word  having  become  a  generic  term  of  de- 
scription applied  to  a  large  class  of  India-rubber  fabrics  before  either 
party  became  a  corporation,  or  to  the  word  "Goodyear"  in  combina- 
tion with  "rubber."  There  were  trading  concerns  called  the  "Good- 
year Metallic  Shoe  Co.,"  "The  Goodyear  Rubber  Works,"  and  the 
"Goodyear  Rubber  Emporium,"  before  either  party  claimed  the  right 
to  the  name  in  controversy. 

The  defendant's  theory,  as  sustained  by  the  proofs,  is  that,  begin- 
ning in  1862,  when  it  ceased  to  confine  itself  to  the  manufacture  of 
gloves,  and  engaged  in  manufacturing  and  selling  rubber  goods  gen- 
erally, its  customers  occasionally  addressed  it  in  their  correspondence 
by  various  abbreviated  names,  such  as  "Goodyear's  Rubber  Mfg. 
Co.,"  "Goodyear  Rubber  Co.,"  Goodyear's  Co.,"  "Goodyear's  I.  R. 
Company;"  "Goodyear  Company,"  and  other  abbreviations;  that  the 
use  of  such  abbreviated  addresses  by  its  customers  gradually  increased, 
so  that  in  1871  the  defendant  received  nearly  200  letters  addressed 
to  the  Goodyear  Rubber  Company,  and  nearly  100  to  the  Goodyear 
Rubber  Mfg.  Co.  On  the  other  hand,  the  proofs  show  that  during 
this  time  the  defendant  received  many  thousands  of  letters  yearly; 
that  the  letters  addressed  to  it  by  other  names  were  comparatively  a 
small  number,  averaging  not  over  500  a  year,  but  embraced  upwards 
of  70  varieties  of  names ;  and  that  its  correct  corporate  name  was 
usually  adopted  by  its  correspondents  and  patrons. 

It  is  not  claimed  that  the  officers  or  agents  of  the  defendant  were 
accustomed  during  any  part  of  this  period  to  use  any  other  than  its 
corporate  name,  or  assumed  the  right  to  do  so  until  after  the  com- 
plainant commenced  business.  To  the  contrary,  they  were  solicitous 
and  painstaking  to  correct  the  tendenoy  of  its  customers  to  address 
it  by  any  other  than  its  oorporate  name;  and  it  was  their  practice 
to  send  envelopes  to  customers  with  its  correct  name  printed  upon 
them,  to  prevent  the  occurrence  of  such  mistakes.  Concisely  stated, 
the  question  would  seem  to  be,  whether  the  defendant  can  appropriate 
to  itself  the  various  misnomers  applied  to  it  by  the  carelessness  or 
inaccuracy  of  a  comparatively  small  number  of  its  customers  during 
a  period  of  10  or  11  years,  notwithstanding  the  zealous  and  active 
measures  of  its  managers  to  repress  the  practioe,  and  their  success 
In  preventing  it  from  ripening  into  a  general  usage. 

It  would  hardly  be  contended  that  an  individual  could  found  a 
claim  of  possessory  right  to  any  species  of  property  upon  the  unau- 
thorized conduct  of  other  persons,  or  maintain  that  he  had  adopted 
a  name  symbolizing  his  products,  or  identifying  his  personalty  with 


goodySar  rubber  oo.  v.  good  year's  bubbeb  MFO.  00.  279 

his  business,  by  protesting  against  its  use ;  and  of  course  a  corpora- 
tion does  not  occupy  a  different  position.  The  proofs  show  that  there 
was  no  general  recognition  of  the  defendant  among  its  customers  by 
any  other  than  its  corporate  name,  and  no  adoption  by  the  defend- 
ant of  a  different  name,  and  it  must  be  held  that  the  occasional  or 
persistent  use  of  the  misnomer  by  a  few  of  the  defendant's  onstomers 
gave  no  privilege  to  the  defendant  to  a  monopoly  in  the  use  of  the 
name. 

If  the  proofs  warranted  the  inference  that  the  complainant  as- 
sumed a  name  by  which  the  defendant  was  known  for  the  fraudulent 
purpose  of  deceiving  the  public,  and  of  supplanting  the  defendant  in 
the  good-will  of  its  business,  the  court  would  not  only  refuse  to  assist 
the  complainant,  but  would  intervene  to  protect  the  defendant.  A 
careful  reading  of  the  proofs  fails  to  disclose  the  existence  of  any  such 
design,  or  of  any  intention  to  adopt  a  name  with  which  the  defendant 
had  already  become  appreciably  identified.  The  case  is  destitute  of 
evidence  to  indicate  that  the  complainant's  corporators  were  aware 
or  had  reason  to  suppose  that  the  defendant  had  become  known  to 
any  extent  by  any  other  name  than  its  corporate  name.  So  far  as 
appears,  they  had  no  knowledge  that  defendant's  customers  ever  ad- 
dressed it  by  other  names.  Nor  is  there  anything  in  the  proofs  to 
justify  the  insinuation  that  the  complainant  was  organized  for  the 
purpose  of  annoying  the  defendant  by  illegitimate  competition.  It 
does  appear  that  the  persons  who  organized  the  complainant  had 
been  the  managers  and  agents  of  another  corporation,  the  Rubber 
Clothing  Company,  which  for  many  years  had  been  a  competitor  of 
the  defendant  at  the  city  of  New  York ;  that  propositions  for  a  con- 
solidation of  this  oompany  with  the  defendant  had  been  somewhat 
discussed  between  their  respective  managers  without  result;  and  that 
shortly  afterwards  the  complainant  was  organized.  For  a  time  its 
affairs  were  transacted  at  the  office  of  the  Rubber  Clothing  Company, 
and  the  two  concerns  maintained  very  intimate  relations,  as  might  be 
expected  from  the  circumstance  that  the  managers  were  the  same 
persons  in  both.  But  the  salient  facts  that  the  new  corporation 
started  with  a  cash  oapital  of  $500,000  and  engaged  in  new  branches 
of  trade  while  the  old  company  continued  in  business,  sufficiently  re- 
fute any  theory  that  complainant  was  not  a  bona  fide  concern.  If  it 
should  be  conceded  that  the  two  concerns  were  practically  one,  and 
that  the  main  object  of  the  complainant's  organization  was  to  enable 
the  Rubber  Clothing  Company  to  assume  a  new  name, — one  which 
would  represent  a  corporation  dealing  in  robber  articles  generally,  in- 
stead of  in  clothing  only, — there  would  be  no  occasion  for  censure  be- 
cause the  new  name  was  better  adapted  to  describe  the  business  of 
the  corporation.  The  Rubber  Clothing  Company  had  long  ceased  to 
manufacture  and  sell  clothing  only,  and  had  become  engaged  in  sell- 
ing rubber  goods  generally.  It  was  undoubtedly  intended  by  those 
who  organized  the  new  concern  to  engage  in  the  general  rubber  trade 
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upon  a  more  extensive  scale  than  that  of  the  old  eompany.  The 
name  selected  was  an  appropriate  one,  and  those  who  adopted  it  had  a 
perfect  right  to  do  so,  provided  they  did  not  know  or  have  reason  to  be- 
lieve that  by  doing  so  they  would  interfere  with  the  business  of  the  de- 
fendant. The  fact  seems  to  be  that  both  the  Rubber  Clothing  Com- 
pany and  the  defendant  were  doing  business  under  names  that  were 
somewhat  misleading  to  such  persons  as  had  not  learned,  by  business 
intercourse  with  them,  that  they  were  manufacturers  and  dealers  in 
rubber  goods  generally.  It  would  have  been  entirely  proper  for  either 
of  them  to  adopt  a  new  name.  The  complainant  adopted  a  new  name 
first,  and  if  it  was  only  the  Rubber  Clothing  Company  with  a  new 
name,  the  defendant  had  no  right  to  complain  so  long  as  the  name 
did  not  serve  to  engender  unfair  competition  and  deceive  the  trade. 
As  has  been  said,  however,  it  was  a  new  concern  with  a  large  capital, 
and  contemplating  enlarged  business  operations,  and  the  proofs  do 
not  show  that  its  corporators  were  moved  to  select  its  Dame  by  any 
illicit  motive  towards  the  defendant.  If  the  name  selected  was  one 
calculated,  by  its  similarity  to  defendant's  name,  to  lead  to  confusion 
of  business,  and  to  confounding  the  identity  of  the  two  corporations, 
it  might  well  be  urged  that  those  who  adopted  it  should  abide  by  the 
consequences,  although  they  were  innocent  in  their  intentions,  and 
not  ask  a  court  of  equity  to  protect  them  against  the  inconveniences 
which  might  follow.  But  the  defendant,  not  content  that  the  conse- 
quences shall  rest  where  they  fall,  insists  upon  the  exclusive  right  to 
use  the  name,  and  since  the  complainant  assumed  it  has  issued  no- 
tices and  circulars  to  the  trade,  and  put  up  a  sign  calling  itself  by 
the  complainant's  name.  Upon  the  same  theory  it  can  also  olaim 
the  exclusive  right  to  use  the  multitude  of  misnomers  applied  to  it 
from  time  to  time  by  its  careless  customers.  It  has  a  distinctive 
name  of  its  own,  which  it  formally  adopted,  and  which  has  been  care- 
fully preserved  by  its  agents  until  the  complainant  selected  one.  It 
ought  not  to  oomplain  now  because  the  latter  was  the  first  to  avail 
itself  of  the  choice  of  selection  out  of  all  unappropriated  names.  Cer- 
tainly, it  oan not  be  permitted  to  appropriate  the  complainant's  name, 
or  one  substantially  identioal,  and,  by  asserting  itself  as  the  Goodyear 
Rubber  Company,  mislead  the  public  to  the  detriment  of  the  com- 
plainant. 

A  decree  is  ordered  for  oomplainant,  and  the  cross-bill  of  the  de- 
fendant is  dismissed. 
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Luyttes  and  others  v.  Hollendbr  and  others. 


{Cirouit  Court,  8.  D.  New  York.   August  9,  1884.) 


Tradk-Marxs— Statb  Laws. 

The  rights  sod  remedies  concerning  trade-marks  generally  depend  upon 
the  laws  of  the  states,  common  or  statutory,  and  not  upon  the  laws  oi  the 
United  States. 

In  Equity. 

Samuel  T.  Smith,  for  orators. 
Louis  C.  Raegener,  for  defendants. 

Wheeler,  J.  Tights  and  remedies  pertaining  to  trade-marks  gen- 
erally depend  upon  the  laws  of  the  state,  oommon  and  statutory, 
and  not  upon  the  laws  of  the  United  States.  Trade-mark  Cases,  100 
U.  S.  82.  The  laws  of  the  United  States  now  in  force,  under  which 
this  trade-mark  was  registered,  relate  only  to  trade-marks  specially 
used  in  commerce  with  foreign  nations,  or  with  the  Indian  tribes. 
Act  of  March  3,  1881,  (21  St.  at  Large,  c.  137,  §  1.)  They  are  par- 
ticularly restricted  so  as  not  to  give  cognizance  to  any  court  of  the 
United  States  in  an  action  or  suit  between  citizens  of  the  same  state, 
unless  the  trade-mark  in  controversy  is  .used  on  goods  intended  to  be 
transported  to  a  foreign  country,  or  in  lawful  commercial  intercourse 
with  an  Indian  tribe.  Id.  §  11.  The  goods  on  which  the  trade- 
mark in  question  is  used  are  not  intended  to  be  transported  to  any 
foreign  country,  nor  for  any  Indian  tribe,  but  are  mineral  waters  sold 
for  consumption  in  the  city  of  New  York;  and  the  parties  are  all 
citizens  of  the  state  of  New  York. 

As  this  case  is  now  presented,  the  orators  are  not  entitled  to  main- 
tain it  in  this  oourt,  and  this  motion  for  a  preliminary  injunction 
must  be  denied. 


CoNNBonouT  Mutual  Life  Ins.  Go.  v.  Crawford  and  others. 


1.  Mortgage — Mobtoagxe  Non- Resident  —  Uhitkd  States  Circuit  Court— 
Decree. 

A  mortgagee,  resident  In  a  state  other  than  that  of  the  mortgagor,  may  file 
his  bill  for  foreclosure  in  the  United  States  circuit  court,  and  obtain  a  decree, 
upon  case  shown. 

i.  Same— Redemption  by  Judgment  Oheditor— Rules  of  Court. 

A  judgment  creditor  may  redeem  premises  from  a  sale  under  judgment  or 
decree  of  a  United  States  court  by  suing  out  execution  upon  his  judgment  in 
the  ordinary  manner,  placing  his  execution  in  the  hands  of  the  proper  officer 
to  execute,  and  paying  the  money  needed  to  redeem  in  the  hands  of  the  clerk 
of  the  United  States  court,  together  with  the  commissions  of  the  clerk  for  re- 
ceiving and  paying  the  money. 


(Cireuit  Court,  2T.  D.  IllinoU.   August  8, 1884 ) 


Digitized  by 


282 


JT&DHBAL  BSPOBTEB. 


8.  Same — Payment  of  Monet  to  Sheriff. 

Under  the  system  of  the  United  States  court,  payment  of  money  Into  the 
hands  of  the  sheriff  is  no  redemption  of  premises  sold  under  decree  of  foreclos- 
ure passed  by  that  court,  when  the  United  States  court  has,  by  its  rules,  pro- 
vided that  the  redemption  money  shall  be  paid  to  its  clerk. 

In  Equity. 

Iskam,  Lincoln,  Burry  dt  Ryerson,  for  complainant. 
C.  M.  Osborn,  for  defendant. 

Blodgett,  J.  The  bill  in  this  case  seeks  to  set  aside  a  sheriff's 
deed  as  a  cloud  upon  complainant's  title,  and  the  defendant  demurs 
to  the  bill.  The  main  facts  alleged  in  the  bill  are  briefly  these: 
Complainant  held  a  mortgage  against  W.  H.  W.  Cushman,  and  filed 
a  bill  to  foreclose  it  in  this  court,  and  obtained  a  decree.  A  large 
number  of  lots  were  included  in  the  mortgage,  which  were  sold  sepa- 
rately, separate  bids  being  made  on  each  lot.  The  sale  was  reported 
to  the  court  by  the  master,  and  confirmed,  and  none  of  the  defend- 
ants redeemed  from  the  sale  during  the  12  months  succeeding  the 
sale,  but  after  that  time,  and  before  the  expiration  of  15  months, 
Crawford,  who  had  obtained  a  judgment  against  the  original  mort- 
gagor in  the  state  court,  Bued  out  an  execution  upon  his  judgment, 
placed  it  in  the  hands  of  the  sheriff  of  Cook  county,  and  directed  a 
levy  to  be  made  upon  a  portion  of  the  lots  Bold  under  this  decree. 
He  then  proceeded  to  pay  to  the  sheriff  the  money  requisite  to  re- 
deem the  lots  now  in  question  (being  only  a  portion  of  those  sold 
under  the  decree)  from  the  sale,  and  had  the  usual  advertisement 
and  sale  made  that  the  statutes  provide  for  the  purpose  of  consum- 
mating the  redemption,  and  at  the  proper  time  received  a  sheriff's 
deed.  The  money  for  the  purpose  of  redemption  was  never  paid  to 
the  clerk  of  this  court,  nor  tendered  to  the  complainant. 

There  being  no  notice  brought  home  to  the  court,  in  any  form, 
that  these  premises  had  been  redeemed  in  pursuance  of  the  rules  and 
practice  of  this  court,  the  complainant  became  entitled  to  a  deed 
from  the  master,  in  the  due  course  of  time,  for  all  the  lots  sold  under 
its  decree,  and  now  claims  under  its  decreq  of  foreclosure  and  the 
sale.  The  defendants  claim  title  under  the  alleged  redemption  by 
Crawford. 

In  July,  1878,  long  prior  to  the  proceedings  in  question,  this  court 
adopted  certain  rules  for  regulating  the  redemption  from  sales  in  this 
court,  in  cases  where  redemption  is  allowed  by  the  statute  of  the 
state  of  Illinois.  These  rules  were  adopted  in  accordance  with  the 
suggestion  made  by  the  supreme  oourt  of  the  United  States  in  Brijie 
v.  Int.  Co.  96  U.  S.  627,  and  they  have  since  been  confirmed  in  the 
case  of  the  Connecticut  Mutual  Life  Ins.  Co.  v.  Cushman,  108  U.  S. 
56;  S.  C.  2  Sup.  Ct.  Rep.  236;  and  the  court  there  holds,  in  sub- 
stance, that  it  is  not  only  within  the  power,  but  it  is  the  duty,  of  the 
federal  court,  when  rights  are  given  by  a  state  statute,  to  adjust  the 
practice  of  the  court  by  its  rules,  so  as  to  secure  and  protect  the 
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property  rights  given  by  the  statute.  In  the  same  ease  it  is  also  held 
that  the  rules  adopted  by  this  court  were  within  the  scope  and  power 
of  the  court,  and  such  as  it  was  not  only  the  right  but  the  duty  of  the 
court  to  adopt.  This  court,  by  the  rales  of  1878,  provided  that  re- 
demption should  be  made  by  a  judgment  creditor  from  a  sale  under 
a  judgment  or  decree  of  this  court,  by  the  creditor  suing  out  his  exe- 
cution in  the  ordinary  manner  on  his  judgment,  placing  his  execution 
in  the  hands  of  the  proper  officer  to  execute,  and  paying  the  money 
needed  to  redeem  into  the  hands  of  the  clerk  of  this  court,  together 
with  the  commissions  of  the  clerk  for  receiving  and  paying  out  the 
money.  The  redeeming  creditor  in  this  case  ignored  these  rules,  and 
undertook  to  make  a  redemption  by  paying  his  money  to  an  officer 
not  known  to  this  oourt,  and  not  within  its  control,  and  with  whom 
the  court  had  no  relations  whatever,  and  with  whom,  it  seems  to  me, 
it  is  not  in  the  power  of  the  redeeming  or  judgment  creditor  to  bring 
the  complainant  or  this  oourt  into  relations.  The  complainant,  being  » 
a  non-resident  corporation,  had  the  right  to  seek  this  forum  as  the 
one  through  which  it  would  enforce  its  Lien  on  these  lots,  and  was  not 
obliged  to  look  to  any  state  court  or  its  officers  for  the  purpose  of  ob- 
taining the  money,  after  this  court  had  made  rules  of  procedure. 

I  am  therefore  of  opinion  that,  upon  the  showing  made  by  this 
bill,  the  redemption  was  totally  void,  and  that  the  demurrer  to  the  bill 
should  be  overruled. 


Reed  v.  Atlantic)  &  P.  K.  Co. 
[Oireuit  Oourt,  B.  D.  Neu>  York.   August  26,  1884.) 

Decision  or  Court  or  Co-ordtwatb  J  oribdiotiok— Atlantic  &  Pacific  Rail- 
way Company — Right  to  Dividends. 

Ag  it  has  been  decided  by  a  court  of  co-ordinate  jurisdiction,  in  an  action 
brought  by  the  Pacific  Railroad  (of  Missouri)  to  recover,  among  other  things, 
the  dividends  agreed  to  be  paid  to  its  stockholders  by  the  defendant  in  the  lease 
between  the  two  corporations,  that  the  right  of  action  for  the  dividends  is  in  the 
corporation  and  not  in  the  individual  stockholders,  this  court,  in  a  suit  upon 
the  same  lease,  brought  by  one  of  the  stockholders  to  recover  part  of  the  same 
dividends,  follows  that  decision,  and  judgment  for  defendant  is  ordered. 

ki  Law. 

E.  L.  Andrew*,  for  plaintiff. 

Geo.  Zabriskie  and  John  E.  Burrill,  for  defendant. 

Wallace,  J.  It  has  been  decided  by  a  court  of  co-ordinate  juris- 
diction, in  an  action  brought  by  the  Pacific  Railroad  (of  Missouri)  to 
recover,  among  other  things,  the  dividends  agreed  to  be  paid  to  its 
stockholders  by  the  defendant  in  the  lease  between  the  two  corpora- 
tions, that  the  right  of  action  for  the  dividends  is  in  the  corporation 
and  not  in  the  individual  stockholders.    It  would  be  unseemly  for  this 
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court,  in  a  suit  upon  the  same  lease  brought  by  one  of  the  stockhold- 
ers to  recover  part  of  the  same  dividends,  to  hold  the  contrary.  Such 
a  decision  might  result  in  two  judgments  against  the  defendant  for 
the  same  dividends.  Under  such  circumstances,  as  was  well  said  in 
Goodyear  Dental  Vulcanite  Co.  v*  Willis,  1  Ban.  &  A.  578:  "Every 
suggestion  of  propriety  and  fit  public  action  demands"  that  the  de- 
cision made  "be  followed  until  modified  by  the  appellate  court.'' 
Judgment  is  ordered  for  defendant. 


Practice  and  Procedure— Remitting  Part  of  Verdict — When  Allowed — 
Right  of  Appeal. 

A  trial  court,  in  a  meritorious  ease,  will  not  allow  a  plaintiff  to  remit  a  part 
of  the  amount  for  which  a  verdict  has  been  rendered,  when  such  reduction  will 
deprive  the  defendant  of  an  opportunity  to  have  the  decision  reviewed  in  an 
appellate  court. 

At  Law. 

Wheeler  dt  Souther,  for  complainants. 

Wallace,  J.  The  plaintiffs  ask  leave  to  remit  part  of  the  amount 
for  which  the  verdict  in  this  case,  by  direction  of  the  court,  was  ren- 
dered in  their  favor.  The  result,  if  such  a  reduotion  of  the  judgment 
to  be  entered  is  permitted,  would  be  to  reduce  the  judgment  below 
the  sum  of  $5,000,  and  thereby  preclude  the  defendants  from  a  re- 
view by  writ  of  error  to  the  supreme  court.  Undoubtedly,  it  is  com- 
petent for  the  trial  court,  in  the  exercise  of  judicial  discretion,  to  allow 
such  a  reduction  to  be  made ;  but  such  a  discretion  should  be  very 
carefully  and  sparingly  exercised.  Certainly,  this  is  not  a  case  where 
the  court  should  willingly  deprive  the  defendants  of  an  opportunity 
to  review  the  decision.  As  is  said  in  Thompson  v.  Butler,  95  U.  S. 
694,  696,  "if  the  object  of  the  reduction  is  to  deprive  an  appellate 
court  of  jurisdiction  in  a  meritorious  case,  it  is  to  be  presumed  the 
trial  court  will  not  allow  it  to  be  done."  It  is  far  from  clear  that  the 
plaintiffs  were  entitled  to  recover,  and  a  verdict  was  directed  for  them 
with  grave  doubt  as  to  the  correctness  of  the  conclusions  reached  by 
the  court.  It  is  a  peculiarly  meritorious  case  for  the  consideration 
of  the  appellate  court. 

The  motion  of  the  plaintiffs  is  denied. 


Kogkbs  and  others  v.  Bowebman. 


{Cvreuit  Court,  S.  D.  New  York.   Angus t  23, 1884.) 
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Unttbd  Status  v.  Benjamin. 

(Ctrouit  Court,  D.  California.   August  18, 1884.) 

Public  Lands — Cutting  Timber  on  Mineral  Lands  est  California  —  Act  or 
Jokk  3,  1878,  Chb.  150,  151. 

Timber  upon  mineral  lands  in  the  state  of  California  is  protected  and  gov- 
erned by  the  provisions  of  the  act  of  June  3,  1878,  e.  151,  (20  St.  at  Large,  89,) 
made  sperincaUy  applicable  to  that  state,  and  not  by  the  general  provisions  of 
chapter  150  of  the  act  of  June  3, 1878,  (20  St.  at  Large,  88.)  which  can  only  oper- 
ate upon  "  mineral  districts,"  if  any  there  be,  not  specifically  provided  for  by 
designating  the  particular  state  or  territory  in  which  it  Is  situated  by  name. 

Demurrer  to  special  answer,  and  motion  to  strike  out  a  portion  as 
immaterial. 

S.  G.  HUborn,  U.  S.  Atty.,  for  plaintiff. 
Geo.  G.  Blanchard,  for  defendant. 

Sawybb,  J.  The  United  States  bring  tbls  aqtion  to  recover  the 
value  of  lumber  alleged  to  have  been  manufactured  from  timber  trees 
unlawfully  eat  on  the  publie  lands.  The  defendant,  as  a  justifica- 
tion, specially  answers  that  the  trees  from  which  the  lumber  in  ques- 
tion was  manufactured  grew  and  were  cut  "in  a  mineral  district  of 
the  United  States,"  known  as  such  throughout  the  state,  and  so  rec- 
ognized by,  the  customs  of  miners  and  the  decisions,  of  the  courts, 
and  designated  "The  Georgetown  Mineral  and  Mining  District,"  be- 
ing "in  the  mineral  belt  of  said  state  of  California  and  county  of 
£1  Dorado;"  that  defendant  was  and  is  a  citizen  of  the  United 
8tates,  and  a  bona  fide  resident  of  said  "Georgetown  Mineral  Dis- 
trict ;"  that  the  land  on  which  said  trees  grew  was  public  land  of  the 
United  States,  mineral  in  character,  and  not  subject  to  entry  under 
existing  laws  of  the  United  States,  except  as  mineral  lands;  that  the 
lumber  "was  used  in  said  mineral  district  and  adjoining  mineral  dis- 
tricts of  said  county  of  El  Dorado  for  building,  agricultural,  mining, 
and  other  domestic  purposes,  but  principally  for  mining  purposes; 
that  said  timber  was  felled,  removed,  and  used  for  the  said  purposes, 
*  •  *  in  accordance  with  the  rules  and  regulations  prescribed  by 
the  secretary  of  the  interior;"  and  that  said  timber  "was  felled  and 
removed,  and  said  acts  committed,  under  a  license  from  the  United 
States,  under  and  by  virtue  of  an  act  approved  June  8,  1878,  enti- 
tled "An  act  authorizing  the  citizens  of  Colorado,  Nevada,  and  other 
territories  to  fell  and  remove  timber  on  the  public  domain  for  min- 
ing and  domestic  purposes." 

The  act  under  which  defendant  attempts  to  justify, 'provides — 
"That  all  citizens  of  the  United  States,  and  other  persons  bona  fide  resi- 
dents of  the  state  of  Colorado,  or  Nevada,  or  either  of  the  territories  of  New 
Mexico,  Arizona,  Utah,  Wyoming,  Dakota,  or  Montana,  and  all  other  min- 
eral districts  of  the  United  States,  shall  be  and  are  hereby  authorized  and  per- 
mitted to  felJ  and  remove,  for  building,  agricultural,  mining,  or  other  do- 
mestic purposes,  any  timber,  or  other  trees  growing  or  being  on  the  public 
lands,  said  lands  being  mineral  and  not  subject  to  entry  under  existing  laws 
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•of  the  United  States,  except  for  mineral  entry  in  either  of  said  states,  terri- 
tories, or  districts  of  which  such  citizens  or  persons  may  be  at  the  time  bona 
fide  residents,  subject  to  such  rules  and  regulations  as  the  secretary  of  the 
interior  may  prescribe  for  the  .protection  of  the  timber,  and  of  the  under- 
growth growing  upon  such  lands,  and  for  other  purposes." 

The  United  States  attorney  insists  that  this  aot  is  not  applicable 
to  the  state  of  California,  and,  consequently,  it  can  afford  no  justifi- 
cation of  the  acts  oomplained  of.  The  defendant,  on  the  other  hand, 
contends  that  the  words  "all  other  mineral  districts  of  the  United 
States"  embrace  every  "mining  district,"  recognized  as  such  by  the 
customs  of  miners  of  the  locality  embracing  it,  in  whatever  state  or 
territory  it  may  be  situated.  A  similar  question  arose  in  the  cir- 
cuit court  for  the  district  of  Oregon  in  U.  S.  v.  Smith,  in  which  Dbadt, 
J.,  after  a  full  and  careful  consideration  of  the  question,  held  that 
the  aot  did  not  apply  to  the  state  of  Oregon.  U.  S.  v.  Smith,  8  Bawy. 
101 8.  C.  11  Fed.  Rbp.  487.  If  it  does  not  apply  to  Oregon,  for 
similar  reasons  it  is  inapplicable  to  California. 

After  a  careful  consideration  of  the  question  I  am  constrained  to 
concur  in  the  conclusion  reached  by  the  district  judge  of  Oregon,  and 
hold  the  provision  to  be  inapplicable  to  California. 

If  this  act  stood  alone,  the  position  taken  by  the  defendant's  coun- 
sel would  not  be  without  plausibility.  But,  unfortunately  for  him,  it 
does  not  stand  alone.  On  the  same  day  another  act  was  passed, 
speoifioally  applicable  to  timber  lands  in  the  states  of  California,  Ore- 
gon, Nevada  and  Washington  Territory,  which  contains  provisions 
wholly  inconsistent  with  the  provisions  relied  on  in  the  act  relating 
speoifioally  to  Colorado  and  the  territories  therein  named.  It  does 
not  appear  which  aot  was,  in  fact,  first  passed,  but  probably  it  was 
the  first-mentioned  act  relating  to  Colorado,  etc,  as  that  is  desig- 
nated in  the  statutes  as  chapter  150,  while  the  act  relating  to  Cali- 
fornia, etc.,  is  numbered  chapter  151  of  the  Statutes.  See  30  St. 
88,  89.  If  the  latter  act  is  to  be  tieated  as  a  subsequent  statute,  it 
repeals  the  inconsistent  provisions  of  the  prior  aot,  as  it  expressly 
provides  that  "all  acts  and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  aot  are  hereby  repealed.*'  Section  6.  But  the  most 
favorable  view  for  the  defendant  is  to  regard  the  two  statutes,  as  they 
were  both  passed  on  the  same  day,  as  constituting  but  one  statute, 
the  former  part  of  the  act  making  specific  provisions  for  Colorado, 
and  the  other  states  and  territories  named ;  and  the  subsequent  pro- 
visions of  the  act  making  like  specific  provisions  for  California  and 
the  other  state  and  territories  therein  named.  So  viewing  the  stat- 
ute, we  must,  if  possible,  construe  all  the  provisions  in  such  manner 
that  every  part  can  stand  and  have  effect. 

In  such  cases,  also,  loose  general  provisions  of  doubtful  import  in 
the  former  part  of  the  statute  must  yield  to  subsequent  clear  and 
specific  provisions,  which  are  so  explicit  as  to  admit  of  but  one  con- 
struction.  The  clause,  "all  other  mineral  districts  of  the  United 
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States,"  in  the  first-named  act,  as  shown  by  Deady,  J.,  in  the  case 
already  cited,  is  very  general  and  exceedingly  indefinite  and  uncer- 
tain as  to  its  application ;  while  the  provisions  of  the  other  act  are 
made  specifically  applicable  to  the  state  of  California  by  terms  so  clear 
and  explicit  as  not  to  be  open  to  any  other  construction.  The  most 
that  can  be  said  of  the  general  clause  is  that  it  can  only  refer  to 
"all  other  mineral  districts  of  the  United  States"  not  otherwise  spe- 
cifically pointed  out  by  other  provisions  of  the  act,— the  two  acts  be- 
ing regarded  as  one.  But  California  is  otherwise  specifically  pro- 
vided for.  In  my  judgment  the  timber  upon  the  publio  lands  in  the 
state  of  California  is  protected  and  governed  by  the  provisions  of  the 
second  act,  made  specifically  applicable  to  California,  and  not  by  the 
loose  general  provision  of  the  first  act,  which  can  only  operate  upon 
"mineral  districts,"  if  any  there  be,  not  specifically  provided. for,  by 
designating  the  particular  state  or  territory  in  which  it  is  situated  by 
name. 

To  hold  otherwise  would  be  to  make  the  specific  and  certain  yield 
to  the  general,  indefinite,  and  uncertain,  which  would  be  contrary  to 
the  well-established  canons  of  statutory  construction.  The  second 
act  expressly  provides  "that  after  the  passage  of  this  aot  it  shall  be 
unlawful  to  out,  or  cause  or  prooure  tq  be  out,  or  wantonly  destroy, 
any  timber  growing  on  any  lands  of  the  United  States  in  said  states 
and  territories,"  of  which  California  is  the  first  specifically  named  in 
the  act :  "provided,  that  nothing  herein  contained  shall  prevent  any 
miner  or  agriculturist  from  clearing  his  land  in  the  ordinary  working 
of  his  mining  claim,  or  preparing  his  farm  for  tillage,  or  from  taking 
the  timber  necessary  to  support  his  improvements."  Thus  it  will  be 
seen  that  the  right  to  cut  timber  is  much  more  restricted  as  applied 
to  the  states  and  territory  named  in  this  aot  than  the  right  conferred 
on  the  residents  of  the  states  and  territories  named  in  the  other  act. 
In  this  act  the  right  is  limited  strictly  to  the  miner  and  agriculturist, 
and  is  restricted  to  cutting  timber  on  his  own  mining  claim  or  farm, 
and  to  the  purpose  of  clearing  the  land  in  the  "ordinary  working  of 
his  mining  claim,"  or  "preparing  his  farm  for  tillage,"  and  to  "tak- 
ing the  timber  necessary  to  support  his  improvements."  The  part  of 
the  answer  in  question  does  not  show  defendant  to  be  either  a  miner 
or  farmer,  or  that  he  out  the  timber  on  his  own  mining  or  farming 
claim,  or  that  he  did  it  for  any  of  the  designated  purposes.  Indeed, 
he  does  not  attempt  to  bring  himself  within  the  provisions  of  this  act 
relating  specifically  to  California,  but  he  relies  wholly  on  the  other 
act,  which  specifically  relates  to  Colorado,  and  the  other  territories 
and  districts  therein  named,  in' general  indefinite  terms,  which  latter 
act  is  much  more  liberal  in  its  provisions  than  the  other. 

It  follows  that  the  facts  alleged  are  insufficient  to  constitute  a  de- 
fense, and,  if  true,  are  wholly  immaterial. 

The  demurrer  must  be  sustained,  and  the  motion  to  strike  out 
granted;  and  it  is  so  ordered. 
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cJray  and  others  v.  Quioksilveb  Mining  Co. 


(Circuit  Court,  D.  California.   August  18, 1884.) 


Jurisdiction  of  Circuit  Court— Burr  against  Foreign  Corporation— Wherh 
Brought— Act  of  1876,  S  1  —  Waiver  of  Exemption  —  Appointment  of 
Agent,  upon  Whom  Process  mat  re  Served. 

The  act  of  congress  prescribing  the  place  where  a  person  may  be  sued  is  not 
one  affectipg  the  general  jurisdiction  of  the  courts.  It  is  rather  in  the  nature 
of  a  personal  exemption  in  favor  of  a  defendant,  which  he  may  waive;  and 
when  a  foreign  corporation,  in  pursuance  of  the  laws  of  a  state  in  which  it 
carries  on  business,  designates  a  person  upon  whom  process  may  be  served,  it 
thereby  consents  to  be  sued  in  the  district  embracing  smch  state,  and  waives 
the  exemption  granted  to  it  under  the  act  of  congiess. 

Motion  to  Quash  Service  of  Subpoena. 
Wm.  Matthews,  for  motion. 
L.  D.  Latimer,  contra. 

Sawyer,  J.  The  defendant  is  a  corporation  organized  and  existing 
under  the  laws  of  New  York,  working  a  quicksilver  mine  in  Santa  Clara 
county,  California.  A  statute  of  California,  passed  in  1872,  (St.  Cal. 
1871-72,  p.  826,)  requires  every  corporation  created  by  the  laws  of 
any  other  state,  doing  business  in  this  state,  "to  designate  some  person 
residing  in  the  county  in  which  the  principal  place  of  business  of  said 
corporation  in  this  state  is,  upon  whom  process  may  be  served,  *  *  • 
and  file  suoh  designation  with  the  secretary  of  state.  *  *  *  And 
it  shall  be  lawful  to  serve  on  such  person  so  designated  any  process 
issued  as  aforesaid,"  etc.  Foreign  corporations  complying  with  this 
provision  enjoy  certain  specified  advantages,  and  those  not  comply- 
ing are  subjected  to  certain  prescribed  disabilities.  In  pursuance  of 
the  provisions  of  said  statute  of  California,  the  defendant,  on  July 
18,  1872,  filed  in  the  office  of  the  secretary  of  Btate  of  the  state  of 
-California,  a  document  under  the  seal  of  the  corporation,  and  signed 
by  its  president  and  secretary,  whereby  "James  B.  Randall,  who  re- 
sides in  New  Almaden,  Santa  Clara  county,  in  the  state  of  California, 
being  the  county  in  which  the  principal  place  of  business  of  said 
company  is,  as  the  person  upon  whom  process  issued  *  *  *  may 
be  served."  The  subpoena  in  this  case  was  served  in  due  form  upon 
said  James  B.  Randall. 

It  is  claimed  on  behalf  of  defendant  that  under  the  aot  of  congress 
of  1875,  relating  to  the  jurisdiction  of  the  United  States  courts,  sec- 
tion 1,  it  is  not  liable  to  be  sued  in  the  United  States  circuit  court 
for  the  district  of  California,  or  elsewhere  in  the  national  courts  out 
of  the  state  of  New  York.  Said  statute  provides  "that  no  civil  suit 
shall  be  brought  before  either  of  said  courts  against  any  person  by 
any  original  process  or  proceeding  in  any  other  district  tfean  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time 
of  serving  such  process  or  commencing  such  proceeding,"  etc. 

It  is  insisted  that  a  corporation,  under  the  decisions  of  the  United 
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States  supreme  court,  can  only  be  regarded  as  an  inhabitant  of  the 
state  under  whose  laws  it  derives  and  continues  its  existence,  and, 
for  similar  reasons,  that  it  cannot  be  found  in  any  other  state,  and 
therefore  it  is  not  liable  to  be  sued  in  any  other  state ;  and  so  it  has 
been  heretofore  frequently  held  in  this  and  other  circuits,  where  there 
were  no  other  facts  or  circumstances  to  affect  the  question.  But  the 
supreme  court  has  directly  held  that  this  provision  of  the  United- 
States  statute  "is  not  one  affecting  the  general  jurisdiction  of  the 
courts.  It  is  one  rather  in  the  nature  of  a  personal  exemption  in 
favor  of  a  defendant,  and  it  is  one  which  he  may  waive;"  and  that 
filing  a  designation  of  a  person  upon  whom  service  may  be  made  in 
another  state,  in  pursuance  of  the  laws  of  such  state,  requiring  a 
party  to  be  designated  upon  whom  service  of  process  may  be  made, 
is  a  waiver  of  its  privilege,  and  constitutes  a  consent  to  be  sued  in 
such  state.  In  Ex  parte  Schollenberger,  96  U.  S.  377,  378,  the  su- 
preme court  says  upon  this  subject : 

"A  corporation  cannot  change  its  residence  or  its  citizenship.  It  can  have 
its  legal  home  only  at  the  place  where  it  is  located,  by  or  under  the  authority 
of  its  charter;  but  it  may,  by  its  agents,  transact  business  anywhere,  unless 
prohibited  by  its  charter,  or  excluded  by  local  laws.  Under  such  circum- 
stances it  seems  clear  that  it  may,  for  the  purpose  of  securing  business,  con- 
sent to  be  'found '  away  from  home,  for  the  purposes  of  a  suit,  as  to  matters 
growing  out  of  its  transactions.  The  act  of  congress  prescribing  the  place 
where  a  person  may  be  sued,  is  not  one  affecting  the  general  jurisdiction  of 
the  courts.  It  is  rather  in  the  nature  of  a  personal  exemption  in  favor  of  a 
defendant,  and  it  is  one  which  ho  may  waive.  If  the  citizenship  of  the  par- 
ties is  sufficient,  a  defendant  may  consent  to  be  sued  anywhere  he  pleases, 
and  certainly  jurisdiction  will  not  be  ousted  because  he  has  consented.  Here 
the  defendant  companies  have  provided  that  they  can  be  found  in  a  district 
other  than  that  in  which  they  reside,  if  a  particular  mode  of  proceeding  is 
adopted,  and  they  have  been  so  found.  In  onr  opinion,  therefore,  the  circuit 
court  has  jurisdiction  of  the  causes,  and  should  proceed  to  hear  and  decide 
them." 

Similar  views  are  announced  in  Railroad  Co.  v.  Harris,  12  Wall. 
65;  St.. Clair  v.  Cox,  106  U.  S.  355-357;  S.  C.  1  Sup.  Ct.  Rep:. 
354;  N.  E.  Mut.  Life  In$.  Co.  v.  Woodworth,  111  U.  S.  146 ;  S.  C. 
4  Sup.  Ct.  Rep.  364.  Like  rulings  have  been  made  many  times  in 
the  various  circuit  courts. 

The  defendant  having  designated  a  person  upon  whom  process 
maybe  served  in  pursuance  of  the  requirements  of  the  statute  of  Cal- 
ifornia, it  has  thereby  consented  to  be  sued  in  the  district  of  Califor- 
nia, and  waived  the  exemption  granted  to  it  under  the  act  of  congress. 
The  service  was  upon  the  person  so  designated  by  defendant,  and  is 
in  all  respects  regular. 

The  motion  to  quash  the  service  must  be  denied;  and  it  is  so  or- 
dered. 

v.2lF,no.5— 19 
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Franklin  Ins.  Co.  v.  Sbabb.1 

[Circuit  Court,  S.  D.  Ohio,  W.  D.   July  2, 1884.) 

1.  Principal  and  Agent — Insurance — Agent  Ordered  to  Cancel  Policy — 

Default  of  Bubagent  or  Broker. 

W  hero  an  insurance  company  had  ordered  8. ,  its  agent,  to  cancel  a  policy 
-which  lie  had  written,  the  policy  containing  a  stipulation  for  its  cancellation, 
and  a  loss  occurred  to  the  company  through  the  failure  to  have  the  policy  can- 
celed, in  an  action  by  the  company  against  S.,  held,  that  S.  was  not  relieved 
from  liability  by  showing  t  >.at  he  fiad  directed  the  broker,  who  placed  the  in- 
surance with  him,  to  have  the  policy  canceled.  The  broker,  in  procuring  the 
cancellation,  was  the  agent  of  S.,  and  8.  was  responsible  for  the  broker's  de- 
fault. 

2.  Same— Custom— Brokers. 

In  such  action  it  is  incompetent,  for  the  purpose  of  so  relieving  8  from  lia- 
bility, to  prove  a  custom  to  procure  the  cancellation  of  policies  through  the 
broker  placing  the  insurance  with  the  company's  agent. 
8.  Same— Charge  of  Court— What  Amounts  to  Negligence. 

In  such  action  it  was  not  error  to  charge  the  jury  that,  if  the  broker  called 
at  the  place  of  business  of  the  insured  and  finding  him  absent  made  no  inquiry 
whether  any  one  present  was  authorized  to  receive  for  the  insured  the  un- 
earned premium,  when  in  fact  such  a  person  was  present,  and  there  was  no 
other  step  taken  to  effect  a  cancellation  until  a  loss  occurred,  the  broker  was 
guilty  of  negligence,  for  which  8.,  the  defendant,  was  liable. 
4.  Reasonable  Time — Question  of  Law,  when. 

What  is  a  reasonable  time,  is  always,  where  the  facts  are  undisputed,  a  ques- 
tion exclusively  for  the  court. 

At  Law. 

Willy  &  Wald,  for  plaintiff. 
Burnet  d  Burnet,  for  defendant. 

Sage,  J.  The  motion  for  a  new  trial  is  upon  two  grounds :  First, 
that  the  court  erred  in  refusing  to  permit  the  defendant  to  introduce 
testimony  to  prove  a  custom  to  procure  the  cancellation  of  a  policy 
of  insurance  by  the  agency  of  the  broker  who  placed  the  insurance 
with  him, — a  custom,  the  defendant  offered  to  prove,  of  universal 
prevalence,  not  only  at  Cincinnati,  where  the  policy  which  the  de- 
fendant was  ordered  by  the  plaintiff  to  cancel  was  issued,  and  where 
the  property  insured  was  located,  but  also  at  Boston,  the  place  of  the 
home  office  of  the  plaintiff. 

On  the  .twenty-second  of  May,  1882,  the  defendant,  then  plain- 
tiff's  agent  at  Cincinnati,  issued  plaintiff's  policy  to  the  Central  Oil 
Company,  of  which  a  Mr.  Upson  was  sole  proprietor,  insuring  cer- 
tain oil  works  in  the  sum  of  $7 50  against  loss  by  fire.  On  the  twenty- 
seventh  of  the  same  month  the  defendant  wrote  advising  the  plaintiff 
of  the  insurance.  The  letter  was  received  at  Boston  on  the  twenty- 
ninth,  and  the  plaintiff  immediately  mailed  an  order  to  the  de- 
fendant to  cancel  the  policy.  That  letter,  it  was  admitted,  was 
received  by  the  defendant  by  due  course  of  mail,  which  it  was  in 

iKeported  by  J.  C.  Harper,  Esq  ,  of  the  Cincinnati  bar. 
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evidence  would  bring  it  to  Cincinnati  on  the  first  or  seoond  of  June, 
and  to  the  defendant,  who  received  his  mail  by  carriers'  delivery, 
possibly  on  the  first,  probably  on  the  morning  of  the  second,  and 
certainly  not  later  than  the  morning  of  the  third  of  June.  On  the 
day  of  his  receipt  of  the  order  the  defendant  notified  the  broker,  who, 
acting  for  Upson,  had  placed  the  insurance,  and  requested  him  to 
cancel  the  policy.  The  policy,  which  was  for  one  year,  at  5  per  cent, 
premium,  contained  a  provision  for  its  cancellation  at  any  time  by 
payment  to  the  assured  of  the  unearned  premium.  The  broker  called 
at  Upson's  place  of  business,  and  learning  that  he  was  absent  from 
the  city  and  would  return  on  the  seventh,  made  no  inquiry  whether 
any  one  was  authorized  to  represent  him,  and  said  nothing  about  the 
cancellation  of  the  policy.  There  was  present  at  Upson's  place  of 
business  his  representative,  authorized  to  receive  money  for  him  in 
his  absence.  Within  a  day  or  two  the  defendant  asked  the  broker 
if  he  had  canceled  the  policy,  and  being  answered  in  the  negative, 
urged  him  to  attend  to  it  without  delay.  Nothing  further  was  done 
until  the  morning  of  the  seventh  of  June,  when  the  defendant  and 
the  broker  went  to  Upson's  place  of  business  and  found  him  there, 
he  having  returned  that  morning,  and  found,-  also,  the  property  in- 
sured in  flames.  The  loss  was  total.  The  plaintiff  settled  with  the 
assured  by  the  payment  of  $700.  This  action  was  brought  to  re- 
cover the  same  from  the  defendant. 

None  of  the  facts  above  stated  were  disputed  at  the  trial,  and  they 
include  substantially  all  that  appeared  in  evidence. 

When  the  defendant  offered  to  introduce  testimony  tending  to 
prove  the  custom  to  notify  the  broker  to  cancel  the  policy,  no  objec- 
tions had  been  made  to  the  selection  of  this  broker  for  that  purpose, 
and  the  plaintiff's  counsel  stated  in  the  hearing  of  the  court  and  jury 
that  no  such  objection  would  be  made.  The  court,  therefore,  ruled 
that  the  testimony  was  immaterial,  and  excluded  it,  but  stated  that 
it  would  be  admitted  if  any  objections  were  made  to  the  employment 
of  the  broker.  None  were  made.  The  eourt  charged  the  jury  that 
the  defendant  was  not  bound  personally  to  cancel  the  policy,  and 
that  he  had  the  right  to  direct  the  broker  to  cancel  it.  Unless  the 
proof  of  the  custom  was  to  serve  some  other  and  additional  purpose,  the 
defendant  lost  nothing  by  its  exclusion.  But  the  defendant's  claim 
is,  in  effect,  that  by  notifying  the  broker  to  cancel  the  policy,  and 
afterwards,  when  he  learned  that  the  broker  had  not  canceled  it, 
urging  him  to  do  so,  he  discharged  his  duty  and  freed  himself  from 
liability,  and  he  depends  upon  the  proof  of  the  custom  to  sustain  him 
in  this  claim.  I  do  not  think  the  proposition  a  sound  one.  The  de- 
fendant was  the  plaintiff's  agent.  It  was  his  duty  to  obey  the  order 
to  cancel  the  policy.  That  was  an  obligation  of  his  contract  of 
agency.  The  broker  was  the  agent  of  the  assured ;  he  was  not  the 
agent  of  the  plaintiff.  It  is  true  that  his  agency  for  the  assured 
terminated  with  the  placing  of  the  insurance.    But  all  his  interests 
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in  this  matter  were  with  the  assured.  The  custom  to  procure  the 
cancellation  of  the  policy  by  the  agency  of  the  broker,  doubtless  had 
its  origin  in  the  desire  of  insurance  agents  to  retain  the  good-will  of 
brokers  with  whom  they  had  dealings.  It  is  to  the  advantage  of  the 
broker  to  have  the  opportunity  to  substitute  other  insurance  for  a 
canceled  policy,  and  thereby  prevent  the  loss  of  his  commissions  or 
of  the  business  of  the  assured,  his  prinoipal.  There  is  no  objection 
to  the  insurance  agent  favoring  the  broker  by  giving  him  the  conduct 
of  the  cancellation,  provided  the  agent  does  not  thereby  sacrifice  the 
interests  of  his  principal,  the  insurance  company.  The  broker  natu- 
rally desires  to  keep  alive  the  policy  which  the  company  has  ordered 
to  be  canceled,  until  he  can  substitute  another  policy  equally  ac- 
ceptable to  the  assured.  It  is  not  remarkable,  therefore,  that  in- 
stances have  occurred,  as  stated  in  one  of  the  affidavits  filed  in  sup- 
port of  the  motion,  where  the  broker  has  suffered  more  than  a  month 
to  elapse  after  notification  before  canceling  a  policy.  To  hold  that 
the  agent  of  the  insurance  company,  under  instructions  to  cancel  a 
policy,  discharges  his  duty  and  frees  himself  from  further  responsi- 
bility by  notifying  the  broker  according  to  custom,  and  leaving  the 
matter  entirely  in  his  hands,  would  be  in  direct  conflict  with  the  prin- 
ciple of  the  ruling  in  Grace  v.  American  Cent.  Co.  109  U.  S.  278, 
S.  C.  3  Sup.  Gt.  Eep.  207,  that  it  is  not  competent  to  prove  a  cus- 
tom that  notice  to  the  broker  should  operate  to  cancel  a  policy.  The 
policy  issued  by  the  plaintiff  stipulates  that  it  may  be  canceled  at  any 
time  by  payment  to  the  assured  of  the  unearned  premium.  When 
the  agent  was  directed  to  cancel  the  polioy  it  became  his  duty  to  pur- 
sue the  method  printed  out  in  the  policy,  and  to  do  so  promptly.  He 
might  do  this  personally,  or  through  the  broker  who  placed  the  insur- 
ance. If  he  chose  to  act  through  the  broker,  he  made  the  broker  his 
agent,  and  was  responsible  for  such  default  as  was  clearly  proven  by 
the  undisputed  evidence  upon  the  trial.  I  am  satisfied,  therefore,  that 
there  was  no  error  in  excluding  the  proof  of  the  custom. 

The  second  ground  for  the  motion  is  that  the  court  erred  in  charg- 
ing the  jury  that  the  omission  of  the  broker  to  inquire  whether  there 
was  any  person  at  the  place  of  business  of  Upson,  the  assured,  au- 
thorized to  receive  the  unearned  premium  for  him  in  his  absence, 
was  neglect  imputable  to  defendant,  and  that  the  plaintiff  was  there- 
fore entitled  to  a  verdict.  I  am  clear  that  the  defendant  is  not 
entitled  to  a  new  trial  on  this  ground.  The  defendant  received"  his 
instructions  to  cancel  the  policy  not  later  than  the  morning  of  the 
third  of  June;  that  is  the  latest  date  named  in  the  testimony.  He 
may  have  received  them  the  morning  of  the  first,  probably  did  receive 
them  not  later  than  the  morning  of  the  second,  of  June.  The  defend- 
ant at  once  notified  the  broker.  The  broker  called  at  the  office  of  the 
assured,  and,  learning  that  he  was  absent  from  the  city,  made  no  ref- 
erence to  the  cancellation  of  the  policy,  but,  as  he  testified,  left  that 
to  be  attended  to  after  Upson's  return.    No  inquiry  was  made 
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whether  any  one  was  authorized  to  receive  money  for  him  in  his  ah- 
sence,  although  his  representative,  with  full  authority,  was  present 
and  conversed  with  the  broker.  The  payment  of  the  unearned .  pre* 
mium  was  all  that  was  necessary  to  cancel  the  policy.-  The  insurance 
was  upon  property  classed  as  extra-hazardous.  No  further  effort 
was  made  to  obey  the  instructions  to  cancel  the  policy  until  the 
morning  of  the  7th,  and  then  the  agent  and  the  broker  arrived  on  the 
ground  when  the  property  was  on  fire.  The  court  charged  the  jury 
that  it  was  the  duty  of  the  broker  to  make  inquiry,  and  that  if  they 
found  from  the  testimony  that  he  failed  to  do  so,  there  being,  as  was 
shown  by  the  only  testimony  offered  on  that  point,  a  person  present 
authorized  to  receive  the  return  premium,  and  it  being  in  testimony 
and  not  controverted  that  no  other  steps  were  taken  to  cancel  the 
policy,  he  was  guilty  of  negligence  for  which  the  defendant  was  lia- 
ble, and  the  plaintiff  was  entitled  to  a  verdict. 

The  court  did  not  undertake  to  determine  what  the  facts  were.  That 
was  left  to  the  jury.  The  jury  was. instructed  that  if  the  facts  were 
as  above  stated  they  amounted  to  negligence.  This  is  in  exact  ac- 
cordance with  the  ruling  in  C,  C.  d  G.  R.  R.  v.  Crawford,  24  Ohio 
St.  631,  where  it  was  held  that  "if  all  the  material  facts  touching 
the  alleged  negligence  be  undisputed,  or  be  found  by  the  jury,  and 
admit  of  no  rational  inference  but  that  of  negligence,  the  question  of 
negligence  becomes  a  matter  of  law  merely,  and  the  court  should  so 
charge  the  jury."  This  ruling  is  in  harmony  with  the  general  current 
of  authority  upon  the  subject.  There  is  another  view  which  might 
have  been  taken  had  the  statement  of  what  the  defendant  expected 
to  prove  in  reference  to  the  custom  been '  as  broad  when  the  ruling 
was  made  excluding  the  testimony  as  is  presented  in  the  affidavit 
upon  this  motion.  At  the  trial  the  offer  was  to  prove  a  custom  au- 
thorizing the  agent  to  employ  the  broker  who  placed  the  insurance 
to  cancel  the  policy.  The  affidavits  add  that  the  agent  would  hesi- 
tate for  some  time,  the  length  of  time  varying  with  the  circum- 
stances,— in  some  instances  as  long  as  several  weeks, — before  interfer- 
ing with  the  broker  in  the  cancellation  of  the  policy.  In  so  far  as 
this  feature  of  the  custom  may  be  construed  as  giving  to  the  agent, 
or  to  the  broker,  the  right  to  determine  what  is  a  reasonable  time 
within  which  to  cancel  the  policy,  I  think  the  custom  is  bad,  and 
should  not  be  recognized.  On  receipt  of  his  instructions  it  becomes 
the  duty  of  the  agent  to  cancel  the  policy,  or  to  have  it  canceled  by 
the  broker,  within  a  reasonable  time.  The  agent  is  justified  in  em- 
ploying the  broker,  because  of  the  urgency  of  the  order  and  the  mul- 
tiplicity of  his  own  engagements,  to  facilitate  prompt  cancellation, 
and  not  that  the  broker  may  exercise  his  discretion  as  to  the  time  to 
cancel  the  policy,  or  delay  it  until  he  can  procure  another  policy  for 
the  assured.  What  is  a  reasonable  time  is  always,  where  the  facts 
are  clear,  a  question  exclusively  for  the  court.  Wiggins  v.  Burkham, 
10  Wall.  129.   Upon  the  trial  the  facts  were  not  disputed.   The  de- 
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lay  was  unreasonable,  and  giving  to  the  testimony  its  greatest  pro- 
bative force  in  favor  of  the  defendant,  it  was  without  sufficient  ex- 
cuse, and  the  oourt  might  therefore  properly  have  directed  a  verdict 
for  the  plaintiff. 

The  defendant  files  also,  in  support  of  the  motion,  the  affidavit  of 
Upson  that  the  authority  given  by  him  to  his  clerk  to  receive  money 
in  his  absenoe  was  only  to  receive  money  in  the  ordinary  course  of 
business.  On  the  trial,  Upson  being  absent  from  the  city,  it  was  stip- 
ulated in  writing  that  he  would  testify,  if  present,  that  his  olerk  had 
authority  to  receive  money  in  his  absence,  and  this  was  by  consent  «ead 
in  evidence.  If  the  defendant  made  a  mistake  and  admitted  too 
much,  it  is  too  late  now  to  remedy  it.  Besides,  the  affidavit  does  not 
contradict  the  stipulation.  It  amounts  only  to  Upson's  construction 
of  the  authority,  and  even  if  it  were  so  limited  as  he  stated,  I  am  in- 
clined to  the  opinion,  although  the  provision  in  the  polioy  for  cancel- 
lation is  to  be  strictly  construed,  that  the  agent  should  at  least  have 
left  with  the  clerk  a  certified  check,  payable  to  the  order  of  Upson,  for 
the  amount  of  the  unearned  premium. 

The  verdict  was  for  the  amount  paid  by  plaintiff  on  account  of  the 
loss,  with  interest.  As  the  defendant  in  his  settlement  with  the  plain- 
tiff did  not  retain  the  amount  of  the  unearned  premium,  the  amount 
thereof,  with  interest,  should  be  remitted.  Upon  condition  that  this 
be  done,  the  motion  for  new  trial  will  be  overruled. 


Andbbson  and  others  v.  Fitzoebald. 

{Oireuit  Court,  8.  D.  Iowa.   March  Term,  1884.)  - 

Contract— Action  by  Stranger — Demurree. 

Defendant  entered  into  a  written  contract  with  the  Chicago,  Burlington  & 
Quincy  Railway  Company  to  construct  a  certain  portion  of  its  road,  stipulat- 
ing, among  other  things,  that  he  "  would  pay  all  claims  against  him,  or  against 
any  subcontractor  under  him,  for  services  and  labor  performed  or  materials 
furnished  in  said  work,  and  to  pay,  or  cause  to  be  paid,  all  claims  growing  out 
of  said  work-,  whether  against  him  or  any  subcontractor  under  him,  for  tres- 
pass and  injury  to  lands,  *  *  *  and  all  claims  for  provisions  and  supplies, 
and  bills  for  board  of  men  and  teams  engaged  upon  said  work,  and  all  similar 
claims ;  said  damages  to  be  estimated  and  paid  as  specified  in  the  preceding 
clause,"  which  provided  that  "  the  resident  engineer  should  have  the  right  to 
estimate  the  amount  of  such  damages,  and  to  pay  the  same  to  the  owner  or  oc- 
cupant of  said  property  or  land,  deducting  on  his  first  estimate  the  amount 
paid  from  the  value  of  the  work  done."  Another  clause  provided  that  "in 
all  cases  the  amount  of  claims  for  labor  and  material  furnished  to  defendant 
should  be  deducted  and  retained  by  the  company,  and  paid  to  the  claimants, 
or  held  till  such  dues  were  paid  or  otherwise  settled."  Defendant  sublet  the 
work,  and  his  contract  with  the  subcontractor  provided  that  he  should  have 
the  same  right  to  pay  claims  against  the  subcontractor  which  the  railway 
company  had  reserved  to  itself.  The  subcontractor  gave  orders  to  plaintiffs  for 
various  sums  to  different  parties,  for  supplies  and  labor,  which  thev  paid,  and 
for  the  amount  so  paid  they  brought  suit  against  defendant.   Held,  that  the 
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rate  mat  the  party  to  be  benefited  by  a  contract  not  under  teal  mar  sue  thereon, 
although  the  promise  be  not  made  to  him,  did  not  apply,  and  that  plaintiffs 
were  not  entitled  to  recover. 

At  Law. 

Baldwin  &  Wright,  Smith  McPherson,  and  MePkevrin  Bros.,  for 
plaintiffs. 

Hepburn  d  TkummeU,  W.  W.  Mortman,  and  T.  M.  Marquett,  for 
defendant. 

Love,  J.  This  ease  is  before  the  oonrt  upon  the  defendant's  de- 
murrer to  the  petition. 

It  is  alleged  that  the  defendant  entered  into  a  contract  in  writing 
with  the  Chicago,  Burlington  &  Quinoy  Railway  Company  to  con- 
struct certain  sections  of  the  company's  road  in  Page  county,  Iowa, 
stipulating  among  other  things  that  the  defendant  "would  pay  all 
claims  against  him,  or  against  any  subcontractor  under  him,  for  serv- 
ices and  labor  performed  or  materials  furnished  in  said  work,  and  to 
pay  or  cause  to  be  paid  all  claims  growing  out  of  said  work,  whether 
against  him  or  any  subcontractor  under  him,  for  trespass  and  injury 
to  lands,  burning  fences,  destruction  of  timber,  use  of  lands  for  waste, 
and  all  claims  for  provisions  and  supplies,  and  bills  for  board  of  men 
and  teams  engaged  upon  said  work,  and  all  similar  claims ;  said  dam- 
age  to  be  estimated  and  paid  as  specified  in  the  preceding  clause." 
In  the  "preceding  clause"  referred  to  it  is  provided  that  "if  any  dam- 
age should  be  done  by  the  party  of  the  first  part,  or  men  in  his  em- 
ploy, to  the  lands  or  property  in  the  vicinity  of  the  work,  the  resident 
engineer  shall  have  the  right  to  estimate  the  amount  of  such  damage, 
and  to. pay  the  same  to  the  owner  or  occupant  of  said  property  or 
lands,  deducting  on  his  first  estimate  the  amount  paid  from  the  value 
of  the  work  done  under  the  contract  by  said  first  party."  It  ib 
further  provided  in  another  clause  that  "in  all  cases  the  amount  of 
claims  for  labor  and  material  furnished  to  the  party  of  the  first  part 
may  also  be  deducted  and  retained  by  the  party  of  the  second  part 
and  paid  to  such  claimants,  or  held  till  such  dues  are  paid  or  other- 
wise settled." 

It  is  farther  alleged  in  the  petition  that  Fitzgerald  sublet  the  work, 
and  in  his  agreement  with  the  subcontractor  it  was  provided  that 
Fitzgerald  should  have  substantially  the  same  right  to  pay  claims 
against  the  subcontractor  which  the  railway  company  had  reserved 
to  themselves.  It  is  further  averred  that  Stout,  the  subcontractor, 
gave  orders  to  the  present  plaintiffs,  who  were  merchants,  for  vari- 
ous sums  to  many  different  parties  for  supplies  and  labor,  and  that 
the  plaintiffs  paid  the  same.  The  plaintiffs  exhibit  their  account 
against  Stout,  amounting  to  $2,692.57,  made  up  of  a  large  number 
of  items  ranging  from  one  to  fifty  dollars,  and  consisting  of.  supplies 
furnished  upon  Stout's  orders  to  laborers  on  the  work. 

The  plaintiff  seeks  to  apply  to  this  case  the  rule  that  "the  party  to 
be  benefited  by  a  contract  not  under  seal  may  sue  thereon,  although 
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the  promise  be  not  made  to  him."  1  Chit.  PI.  5,  (11th  Amer.  Ed.; 
7th  London  Ed.)  and  cases  cited;  Schermerhorn  v.  Vanderheyden, 
1  Johns.  139;  Sailly  v.  Cleveland,  10  Wend.  156;  McMenomy  v. 
Ferrers,  3  Johns.  71;  Lawrence  v.  Fox,  20  N.  Y.  268,  and  the  review 
of  the  oases  in  the  dissenting  opinion.  See,  also,  Bali  v.  Newton, 
7  Cush.  599;  Arnold  v.  Lyman,  17  Mass.  400;  Farlow  v.  Kemp,  7 
Blaojtf.  544.  This. rule  is  well  settled,  but  if  we  consider  the  founda- 
tion upon  which  it  rests  we  must,  I  think,  conolude  that  it  has:  but  a 
limited  application  in  our  law;  for  no  doctrines  are  better  settled 
than  that  a  stranger  to  a  contract  and  to  its  consideration  oannot  or- 
dinarily maintain  an  action  upon  the  contract,  and  that  one  person 
cannot  make  himself  the  debtor  of  another  without  his  consent,  ex- 
press or  implied,  by  proposing  to  confer  a  benefit  upon  him.  1  Chit. 
Cont.  (11th  Amer.  Ed.)  7.4,  aud  cases  cited;  and  especially  the  casos 
cited  and  commented  on  in  note  x,  and  Farlow  v.  Kemp  and  Ball 
v.  Newton,  supra.  Consent  lies  at  the  basis  of  contracts.  There 
must  be  consent,  express  or  implied,  to  make  any  person  a  party  to 
a  contract.  No  man  can  be  made  a  party  to  a  contract  merely  be- 
cause it  confers  upon  him  a  benefit,  how  great  soever  it  may  be. 
The  reason,  therefore,  of  the  rule  above  named  must  be  that  where 
one  person  for  a  valuable  consideration  agrees  to  pay  the  debt  or  dis- 
cbarge the  obligation  of  his  immediate  promisee  to  a  third  person, 
the  consent  of  such  third  person  to  the  undertaking  may  be  implied. 
It  may  well,  indeed,  be  implied  that  any  person  will  consent  to  that 
which  confers  a  direct  pecuniary  benefit  upon  him,  unless  his  dissent 
appears  either  by  his  express  words  or  from  the  circumstances  of  the 
case.  It  will  not  be  contended,  I  suppose,  that  if  the  party  to  be 
benefited  by  the  promise  made  to  a  third  person  to  pay  money  to  him 
should  once  refuse  his  assent  to  the  arrangement,  he  could  afterwards 
maintain  an  action  upon  the  contract. 

Perhaps  it  would  appear,  by  a  olose  scrutiny  of  the  cases,  that  the 
doctrine  which  the  plaintiff  relies  on  prooeeds  upon  promises  to  pay 
a  sum  of  money  ascertained,  or  easily  ascertainable,  to  some  desig- 
nated person.  In  such  cases  the  consent  of  the  party  to  be  benefited 
may  well  be  presumed,  since  men  do  not  ordinarily  reject  clear  and 
certain  benefits,  which  in  turn  impose  upon  them  no  obligation.  But 
where  one  person  agrees  with  another  to  perform  any  uncertain,  fu- 
ture, and  contingent  obligations,  which  may  arise  out  of  contemplated 
transactions  between  the  immediate  promisee  and  third  persons  yet 
unknown  and  unnamed,  it  is  difficult  to  see  bow  any  contract  could 
be  presumed  to  arise  between  the  promisor  and  such  uu known  per- 
sons. What  parties  would  be  in  existence  in  such  case  whose  assent 
could  be  implied  ?  Or  is  the  consent  of  the  unknown  parties  to  re- 
main in  abeyance  till  their  claims  ariso  in  the  future  ? 

Again,  the  intention  of  the  parties  is  the  matter  chiefly  to  be  con- 
sidered in  the  construction  of  contracts.  Now,  where  one  person,  agrees 
with  another  to  pay  the  debt,  or  perform  some  specific  obligations,  of 
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the  latter  to  a  designated  third  person,  it  maj  well  be  inferred  that  the 
contracting  party  intends  to  bind  himself  to  such  third  person.  The 
promisor,  in  such  ease,  conld  discharge  his  undertaking  by  paying  a 
6um  of  money,  or  performing  a  definite  obligation,  to  a  party  named 
and  designated.  But  suppose  the  promisor  should  agree  with  his 
immediate  promisee  to  perform  indefinite  future  obligations,  which 
may  arise  out  of  transactions  in  which  the  promisee  is  concerned,  in- 
volving, possibly,  numerous  parties;  could  it  reasonably  be  inferred 
that  the  promissor  intended  to  bind  himself  directly  to  such  unnamed 
parties  upon  uncertain  future  obligations  ?  The  promisor  might  well 
be  content  to  deal  with  his  immediate  promisee,  and  bind  himself 
directly  to  him,  and  wholly  unwilling  to  expose  himself  to  the  liability 
of  being  sued*by  many  unnamed  parties  upon  contingent  obligations. 

The  foregoing  viewB  are  expressed  with  becoming  caution.  I  pre- 
sent them  merely  as  suggestions  which  may  serve  to  bring  the  con- 
flicting oases  into  harmony.  Independent  of  the  general  reasonings 
of  the  court,  it  is  manifest  that  upon  the  special  facts  and  circum- 
stances of  this  case  the  demurrer  is  well  taken.  In  the  present  case 
the  defendant  entered  into  direct  covenants  with  the  railway  company 
for  its  indemnity.  The  defendant  agreed  substantially  to  provide  for 
the  payment  of  all  claims  and  damages  which  might  accure  to  third 
persons  in  the  progress  of  the  work,  whether  such  claims  and  damages 
should  grow  out  of  the  operations  of  the  defendants  themselves,  or  their 
subcontractors,  and  the  contract  expressly  provided  for  a  method  by 
which  the  amounts  claimed  should  be  ascertained.  It  was  agreed  that 
the  railway  company  might  ascertain  the  sums  due  in  the  way  stip- 
ulated, and  withhold  the  money  from  the  defendant,  and  pay  it  to  the 
claimants.  By  the  terms  of  this  contract  the  defendant  had  a  right 
to  deal  directly  with  the  railway  company,  not  with  the  numberless 
individuals  by  whom  claims  might  be  asserted  against  subcontract- 
ors. There  is  an  essential  difference  between  an  undertaking  to  an- 
swer thus  the  defendant's  promisee,  and  to  meet  directly  the  demands 
of  many  unknown  claimants  upon  future  and  contingent  obligations. 
The  defendant  might  veil  intend  by  his  contract  to  do  the  one  and  not 
the  other.  In  what  way  was  the  defendant  to  adjust,  settle,  and  as- 
certain the  sums  due  upon  the  innumerable  claims  which  might  be 
asserted  against  his  subcontractors  ?  Can  it  be  presumed  that,  be- 
cause the  defendant  was  willing  to  stipulate  that  the  railway  company 
should  ascertain  the  sums  due  and  pay  them,  the  defendant  himself 
would  undertake  their  adjustment,  and  expose  himself  to  numberless 
suits  by  dissatisfied  claimants  ?  Would  not  such  a  presumption  re- 
sult in  extending  the  defendant's  contract  beyond  what  the  defendant 
can  reasonably  be  inferred  to  have  intended?  Because  he  was  will- 
ing to  expose  himself  to  the  suit  of  bis  immediate  promisee,  can  it  be 
inferred  that  he  intended  to  make  himself  liable  to  many  suits  by  un- 
known parties  upon  numberless  contingent  obligations  ? 

Again,  the  contract  in  question  imposed  upon  the  immediate  par- 
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ties  to  it  mutual  and  dependent  obligations.  It  contemplated  future 
duties  to  be  performed  by  both  parties.  The  defendant  oould  not  be 
held  bound  to  pay  off  and  discharge  all  debts,  claims,  damages,  etc., 
that  accrued  in  the  progress  of  the  work,  unless  the  railway  oompany 
fulfilled  the  contract  on  its  part.  Now,  in  this  common-law  suit  by 
a  merchant  for  supplies  to  a  subcontractor,  could  the  defendant  plead 
a  breach  of  the  contract  by  the  railway  company,  and  oould  the  court, 
in  a  trial  before  a  jury,  go  into  an  inquiry  as  to  the  transactions  be- 
tween this  defendant  and  the  railway  oompany,  showing  a  breach  of 
the  covenants  of  the  contraot,  in  order  to  bar  the  plaintiff's  action  ? 

The  court  sees  almost  insuperable  difficulties  in  maintaining  this  ac- 
tion in  a  court  of  common  law.  In  the  first  place,  how  was  Fitzger- 
ald to  ascertain  what  sums  are  due  to  the  numberless  persons — mer- 
chants, laborers,  mechanics,  teamsters,  material-men,  etc. — who  may 
have  entered  into  contracts  with  or  performed  labor  for  his  subcon- 
tractors ?  What  data  has  he  with  which  to  adjust  and  settle  their 
various  demands  ?  Suppose  the  claims  of  the  various  parties  referred 
to  be  contingent  and  disputed,  how  can  he  assume,  as  between  the 
claimants  and  his  subcontractor,  to  determine  them?  Again,  sup- 
pose Fitzgerald  should  make  a  mistake,  and,  upon  his  own  adjust- 
ment of  claims  against  the  subcontractor,  pay  to  claimants  sums  not 
due  them;  would  the  subcontractor  be  bound  by  such  an  adjustment? 
Might  he  not  show  that  Fitzgerald  had  paid  sums  not  due  from  him, 
and  compel  payment  a  second  time  of  sums  so  paid  by  Fitzgerald  to 
claimants  on  his  account?  Again,  suppose  judgment  be  entered 
here  against  the  defendant  in  the  several  actions  now  pending;  would 
the  subcontractor,  Stout,  be  bound  by  the  judgments?  He  certainly 
would  not,  and  if  the  defendant  should  pay  such  judgments  it  would 
be  open  to  the  subcontractor  to  compel  him  to  pay  them  over  again, 
by  showing  either  that  nothing  was  ever  due  to  the  claimants,  or  that, 
if  anything  was  originally  due,  full  payment  or  satisfaction  had  been 
made  by  the  subcontractor  himself. 

In  deciding  this  question,  however,  I  rely  rather  upon  the*  decision 
of  the  supreme  court  in  the  case  of  National  Bank  v.  Grand  Lodge, 
98  U.  S.  123,  than  upon  any  reasonings  of  my  own.  I  can  see  no 
distinction  in  principle  between  that  oase  and  the  present. 

Demurrer  sustained. 

The  decision  upon  this  demurrer  also  disposes  of  Baldwin  v.  Fitz- 
gerald, S.  M.  Crook*  &  Co.  v.  Same,  J.  M.  Crooke  <t  Co.  v.  Same. 
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tiWANK  V.  BWANST. 

{Cir6u.it  Court,  E.  D.  Arkansas.   April  Term,  1884.) 

L  Btatb  Laws — United  States  Courts — Judicial  Notice. 

The  circuit  courts  of  the  United  States  take  judicial  notice  of  the  laws  of  the 
several  states.  * 

2.  Contracts  Valid  Where  Made,  Valid  Everywhere — Exceptions. 

The  general  rule  is  that  a  contract  valid  by  the  law  of  the  place  where  it  is 
made  is  valid  everywhere;  but  there  are  exceptions  toy  this  rule,  and,  among 
them,  contracts  against  good  morals  and  that  tend  to  promote  vice  and  crime, 
and  contracts  against  the  settled  public  policy  of  the  state,  will  not  be  enforced, 
although  they  may  be  valid  by  the  law  of  the  place  where  they  are  made. 

3.  Lord's  Day  Contracts— Valid  in  Tennessee,  when. 

In  Tennessee  isolated  private  contracts  made  on  the  Lord's  day,  outside  of 
the  ordinary  calling  of  the  parties  to  them,  are  valid. 

4.  Same — Arkanbas  Rule.  ' 

Prima  facie,  contracts  made  in  Arkansas  on  the  Lord's  day  are  void ;  but 
contracts  made  in  that  state,  on  that  day,  between  parties  who  observe  as  a 
day  of  rest  any  other  day  of  the  week,  agreeably  to  the  faith-  and  practice  of 
their  church  or  society,  are  valid. 

5.  Same— Common  Law. 

At  the  common  law,  contracts  made  on  the  Lord's  day  were  as  valid  as  those 
made  on  any  other  day. 

6.  Public  Policy — How  Ascertained. 

The  only  authentic  and  admissible  evidence  of  the  public  policy  of  a  state, 
on  any  given  subject,  are  its  constitution,  laws,  and  judicial  decisions. 

7.  Lord's  Dat  Acts— Police  Regulations. 

The  Lord's  day  acts  are  not  religious  regulations ;  they  are  a  legitimate  ex- 
ercise of  the  police  power,  and  are  themselves  police  regulations. 

8.  Lord's  Day  Contracts— Upon  What  Grounds  Void. 

Contracts  made  on  the  Lord's  day  are  not  void  on  religious  or  moral  grounds, 
but  upon  the  familiar  and  established  doctrine  that  when  a  statute  Inflicts  a 
penalty  for  doing  an  act,— no  matter  what  that  act  may  be,— a  court  of  justice 
will  not  enforce  a  contract  made  in  violation  of  such  statute,  and  in  the  mak- 
ing of  which  the  parties  to  it  incurred  the  prescribed  penalty.  A  penalty  im- 
plies a  prohibition  of  the  thing  itself,  on  the  doing  of  which  the  penalty  is  to 
accrue. 

9.  Same — When  Enforced. 

When,  by  the  laws  of  a  state,  a  large  class  of  its  citizens  may  lawfully  labor 
and  make  contracts  on  the  Lord's  day,  it  is  not,  in  a  legal  sense,  against  the 
public  policy  of  such  state,  nor  shocking  to  the  moral  sense  of  its  people,  for 
its  courts  to  enforce  a  contract  made  on  that  day  in  another  state,  and  valid  by 
the  law  of  that  state. 

10.  Same — Valid  Where  Made,  Enforced  Everywhere. 

A  contract  made  on  the  Lord's  day,  and  valid  by  the  law  of  the  state  where 
made,  will  be  enforced  by  the  courts  of  another  state,  by  the  laws  of  which  such 
contract  would  be  void. 

At  Law. 

RatcUff  ds  Fletcher,  for  plaintiff. 
Clark  dt  Williams,  for  defendant. 

Caldwell,  J.  This  suit  is  founded  on  a  promissory  note  of  which 
the  defendant  is  the  maker  and  the  plaintiff  the  payee.  The  defense 
is  that  the  note  was  executed  on  the  Lord's  day.  The  proof  shows 
the  note  was  executed  on  that  day  in  the  state  of  Tennessee,  where 
the  parties  to  it  then  resided,  for  the  consideration  of  a  valid  pre- 
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existing  debt  due  from  the  defendant  to  the  plaintiff.  There  is  no 
place  of  payment  fixed  in  the  note. 

In  Tucker  v.  West,  29  Ark.  386,  a  note  executed  in  this  state  on 
the  Lord's  day  was  held  to  be  void  under  the  statute.  This  court 
takes  judicial  notice  of  the  laws  of  the  several  states.  Outings  v.  Hull, 
9  Pet.  607;  Railroad  Co.  v.  Bank  of  Ashland,  12  Wall.  226. 

By  the  law  of  Tennessee,  where  the  note  was  executed,  it  is  a  valid 
obligation.  In  Amis  v.  Kyle,  2  Yerg.  31,  the  supreme  court  held 
that  the  statute  of  that  state  only  prohibited  labor  and  business  in 
the  "ordinary  calling"  of  the  parties;  and  that  isolated  private  con- 
tracts, made  by  parties  outside  of  their  ordinary  calling,  are  not  in- 
validated. This  rule  was  carried  to  a  great  length  in  the  case  eked. 
An  obligation,  to  be  discharged  in  horses,  was  made  payable  on  the 
Lord's  day,  and  the  court  held  the  contract  valid,  and  that  a  tender 
of  the  horses,  to  have  the  effect  of  discharging  the  obligation,  must 
be  made  on  that  day.  This  was  held  upon  the  ground  that  the  sale 
and  delivery  of  horses  was  not  the  ordinary  calling  of  either  of  the 
parties.  The  attention  of  the  court  has  not  been  called  to  any  later 
exposition  of  the  law  of  that  state  than  is  oontained  in  this  decision, 
and  it  will  be  assumed  that  there  is  none. 

Under  the  rule  established  in  Amis  v.  Kyle,  it  is  obvious  the  note, 
which  is  the  foundation  of  this  suit,  was  valid  in  Tennessee.  The 
execution  of  a  note  for  a  pre-existing  debt  was  probably  not  the  or- 
dinary calling  of  either  of  the  parties.  If  it  was,  the  burden  of  proof 
was  on  the  defendant  to  show  it.  Roys  v.  Johnson,  7  Gray,  162; 
Bloxsome  v.  Williams,  3  Barn.  &  C.  232.  The  doctrine  of  the  su- 
preme court  of  Tennessee  is  the  doctrine  of  the  early  English  cases 
under  the  statute  of  29  Chas.  II.  c.  7,  which  prohibited  labor  only 
in  the  "ordinary  calling"  of  the  parties.  Drury  v.  Defontaine,  1 
Taunt.  131;  Bloxsome  v.  Williams,  supra;  Rex  v.  Whitnash,  1  Barn. 
&  C.  596;  Fennell  v.  Ridler,  5  Barn.  &  C.  406;  Rex  v.  Brotherton,  2 
Strange,  702.  It  is  also  the  doctrine  of  some  of  the  American  cases. 
Bella ms  v.  Abercrombie,  15  S.  C.  110;  Bloom  v.  Richards,  2  Ohio  St. 
387;  George  v.  George,  47  N.  H.  27;  Hazard  v.  Day,  14  Allen,  487. 
Of  course,  the  law  of  this  state  has  no  extraterritorial  operation,  and 
cannot  affect  the  validity  of  contracts  executed  elsewhere  on  the  Lord's 
day.  And  the  general  rule  is  that  a_contract  valid  by  the  law  of  the 
place  where  it  is  made  is  valid  everywhere,  and  will  be  enforced  by 
the  courts  of  every  other  country.  But  there  are  exceptions  to  this 
general  rule,  and  among  them  contracts  against  good  morals,  and 
that  tend  to  promote  vice  and  crime,  and  contracts  against  the  set- 
tled public  policy  of  the  state,  will  not  be  enforced,  although  they  may 
be  valid  by  the  law  of  the  place  where  they  are  made.  Story,  Gonfl. 
Laws,  §  244;  Westl.  Int.  Law,  §  196;  Whart.  Confl.  Laws,  §  490. 

The  contention  of  the  learned  counsel  for  the  defendant  is  that  a 
court  of  this  state  ought  not  to  enforce  a  contract  made  on  the  Lord's 
day  in  another  state,  though  valid  by  the  law  of  that  state,  because 
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the  contract  is  the  result  of  an  immoral  and  irreligious  act,  and  its 
enforcement  here  would  shock  the  moral  sense  of  the  community  and 
violate  the  public  policy  of  the  state.  Assuming,  but  not  deciding, 
that  the  determination  of  this  question  must  be  the  same  in  this  court 
that  it  would  be  in  a  court  of  the  state,  we  will  proceed  to  inquire 
whether  there  is  any  principle  upon  which  a  court  of  the  state  could 
refuse  to  enforce  the  contract  in  suit. 

The  common  law  made  no  distinction  between  the  Lord's  day  and 
any  other  day.  Contracts  entered  into  on  that  day  were  as  valid  as 
t  jose  made  on  any  other  day.  The  contract  in  suit  was  voluntarily 
entered  into,  between  parties  capable  of  contracting,  for  a  lawful  and 
valiable  consideration.  It  had  relation  to  a  subject-matter  about 
which  it  was  lawful  to  contract,  and  was  a  valid  contract  when  and 
■where  it  was  made.  No  court  ought  to  refuse  its  aid  to  enforce  such 
a  contract  on  doubtful  and  uncertain  grounds.  The  burden  is  on 
the  defendant  to  show  that  its  enforcement  would  be  in  violation  of 
the  settled  public  policy  of  this  state,  or  injurious  to  the  morals  of 
its  people.  Vague  surmises  and  flippant  assertions  as  to  what  is  the 
public  policy  of  the  state,  or  what  would  be  shocking  to  the  moral 
sense  of  its  people,  are  not  to  be  indulged  in.  The  law  points  out  the 
sources  of  information  to  which  courts  m  ist  appeal  to  determine  the 
public  policy  of  a  state.  The  term,  as  it  is  often  popularly  used  and 
denned,  makes  it  an  unknown  and  variable  quantity, — much  too  indef- 
inite and  uncertain  to  be  made  the  foundation  of  a  judgment.  The 
only  authentic  and  admissible  evidence  of  the  public  policy  of  a  state 
on  any  given  subject  are  its  constitution,  laws,  and  judicial  decisions. 
The  public  policy  of  a  state,  of  which  courts  take  notice,  and  to  which 
they  give  effect,  must  be  deduced  from  these  sources. 

In  VidalY.  Oirard's  Ex'rs,  2  How.  127, 198,  it  was  objected  by  Mr. 
Webster  that  the  foundation  of  the  Girard  college,  upon  the  principles 
prescribed  by  the  testator,  was  "derogatory  and  hostile  to  the  Chris- 
tian religion,  and  so  is  void  as  being  against  the  common  law  and  pub- 
lic policy  of  Pennsylvania."  In  replying  to  this  argument  the  court 
said: 

"Nor  are  we  at  liberty  to  look  at  general  considerations  of  the  supposed 
public  interests  and  policy  of  Pennsylvania  upon  this  subject,  beyond  what  its 
constitution  and  laws  and  judicial  decisions  make  known  to  us.   *   *  *" 

What  is  there,  then,  in  the  constitution,  laws,  and  decisions  of  this 
state  evincing  a  public  policy  hostile  to  the  enforcement  of  contracts 
lawfully  made  in  other  states  on  the  Lord's  day?  The  constitution 
of  the  state  declares : 

"No  human  authority  can,  in  any  case  or  manner  whatsoever,  control  or 
interfere  with  the  right  of  conscience;  and  no  preference  shall  ever  be  given 
by  law  to  any  religious  establishment,  denomination,  or  mode  of  worship  above 
any  other.  *  *  *  No  religious  test  shall  ever  be  required  of  any  person 
as  a  qualification  to  vote  or  hold  office;  nor  shall  any  person  be  rendered  in- 
competent to  be  a  witness  on  account  of  his  religious  belief."    Const.  1874, 
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So  much  of  the  statute  of  the  state  as  has  any  bearing  on  this  ques- 
tion reads  as  follows : 

"Sec.  1614.  Every  person  who  shall,  on  the  Sabbath  or  Sunday,  be  found 
laboring,  or  shall  compel  his  apprentice  or  servant  to  labor  or  perform  other 
services  than  customary  household  duties  of  daily  necessity,  comfort,  or  char- 
ity, on  conviction  thereof  shall  be  fined  one  dollar  for  each  separate  offense. 
*  *  *» 

"Sec.  1617.  Persons  who  are  members  of  any  religious  society,  who  observe 
as  Sabbath  any  other  day  of  the  week  than  the  Christian  Sabbath  or  Sunday, 
shall  not  be  subject  to  the  penalties  of  this  act,  so  that  they  observe  one  day 
in  seven,  agreeably  to  the  faith  and  practice  of  their  church  or  society." 

It  is  obvious  the  statute  does  not  attempt  to  compel  the  observance 
of  the  first  day  of  the  week,  as  a  day  of  rest,  as  a  religious  duty.  It 
would  be  a  nullity  if  it  did  so. 

In  Bloom  v*  Richards,  2  Ohio  St.  387,  the  court — Thubman,  J.,  de- 
livering the  opinion — said : 

"Thus  the  statute  upon  which  defendant  relies,  prohibiting  common  labor 
on  the  Sabbath,  could  not  stand  for  a  moment  as  a  law  of  this  state,  if  its  sole 
foundation  was  the  Christian  duty  of  keeping  that  day  holy,  and  its  sole  mo- 
tive to  enforce  the  observance  of  that  duty." 

And  see,  to  the  same  effect,  Specht  v.  Com.  8  Barr,  312 ;  City  Coun- 
cil of  Charleston  v.  Benjamin,  2  Strob.  508. 

In  this  country  legislative  authority  is  limited  strictly  to  temporal 
affairs  by  written  constitutions.  Under  these  constitutions  there  can 
be  no  mingling  of  the  affairs  of  church  and  state  by  legislative  au- 
thority. All  religions  are  tolerated  and  none  is  established.  Each 
has  an  equal  right  to  the  protection  of  the  law,  whether  Christians, 
Jews,  or  infidels.  Andrew  v.  Bible  Society,  4  Sandf.  (N.  Y.)  182; 
Ayres  v.  Methodist  Church,  3  Sandf.  (N.  Y.)  377 ;  Cooley,  Const.  Lim. 
472.  No  citizen  can  be  required  by  law  to  do,  or  refrain  from  doing, 
any  act  upon  the  sole  ground  that  it  is  a  religious  duty.  The  old 
idea  that  religious  faith  and  practice  can  be,  and  should  be,  propa- 
gated by  physical  force  and  penal  statutes  has  no  place  in  the  Amer- 
ican doctrine  of  government.  Foroe  can  only  affect  external  observ- 
ances; whereas,  religion  consists  in  a  temper  of  heart  and  conscious 
faith  which  force  can  neither  implant  nor  efface.  History  records 
the  mischievous  consequences  of  all  efforts  to  propagate  religion,  or 
alter  man's  relations  to  his  Maker,  by  penal  statutes.  In  religion  no 
man  is  his  neighbor's  keeper,  and  no  more  is  the  state  the  keeper  of 
the  religious  conscience  of  the  people.  The  state  protects  all  relig- 
ions, but  espouses  none.  Every  man  is  individually  answerable  to 
his  God  for  his  faith  and  his  works,  and  must  therefore  be  left  free 
to  imbibe  and  practice  any  faith  he  chooses,  so  long  as  he  does  not 
interfere  with  the  rights  of  his  neighbor.  The  statute,  then,  is  not  a 
religious  regulation,  but  is  the  result  of  a  legitimate  exercise  of  the 
police  power,  and  is  itself  a  police  regulation.  Slaughter-house  Cases, 
16  Wall.  36,  62,  and  cases  cited;  Bloom  v.  Richards,  supra;  Specht 
v.  Com.,  supra;  City  of  Charleston  v.  Benjamin,  supra. 
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Experience  has  shown  the  wisdom  and  necessity  of  having,  at  stated 
intervals,  a  day  of  rest  from  customary  toil  and  labor  for  man  and 
beast.  It  renews  flagging  energies,  prevents  premature  decay,  pro- 
motes the  social  virtues,  tends  to  repress  vice,  aids  and  encourages 
religious  teachings  and  practice,  and  affords  an  opportunity  for  inno- 
cent and  healthful  amusement  and  recreation.  Neither  man  nor 
beast  can  stand  the  strain  of  constant  and  unremitting  toil.  Such  a 
day,  when  designated  by  the  state,  is  a  civil  and  not  a  religions  in- 
stitution. No  merely  religious  duty  is  enjoined.  The  statute  does 
not  require  attendance  on  church,  any  more  than  it  requires  attend- 
ance to  hear  a  lecture  in  support  of  infidelity.  In  point  of  lawful- 
ness, there  is  no  difference  between  an  orthodox  sermon  and  such  a 
lecture  on  the  Lord's  day,  in  this  state.  The  legislature  might  have 
required  all  persons  to  abstain  from  labor  on  the  first  or  any  other 
day  of  the  week,  without  referenoe  to  their  religious  preferences  or 
practices  in  that  regard.  But  the  statute  of  this  state  does  not  go  to 
that  length.  While  the  law  does  not  enforce  religious  duties  and  ob- 
ligations as  such,  it  has  a  tender  regard  for  the  conscience  and  con- 
venience of  every  citizen  in  all  matters  relating  to  his  religious  faith 
and  practice.  The  statute  is  catholic  in  its  spirit,  and  accommo- 
dates itself  to  the  varying  religious  faiths  and  practices  of  the  people. 
In  legal  effect  it  declares  every  person  must  observe  one  day  out  of 
seven  as  a  day  of  rest.  But  it  does  not  attempt  to  bind  all  to  the 
observance  of  the  same  day.  Such  a  requirement  would  have  the  ef- 
fect to  compel  many  to  observe  two  days  of  rest  in  each  week, — the 
statutory  day  and  the  day  which  their  religious  faith  constrained  them 
to  observe.  The  statute  designates  the  first  day  of  the  week  as  the 
day  of  rest  for  all  who  do  not  by  reason  of  their  religious  faith  and 
practice  observe  some  other  day.  Christians,  who  regard  the  first 
day  of  the  week  as  a  sacred  day;  infidels,  who  regard  no  day  as  holy; 
and  Friends,  who  hold  there  is  no  more  holiness  in  one  day  than  an- 
other, but  that  all  are  to  be  kept  holy, — are  by  the  statute  constrained 
to  desist  from  labor  on  the  first  day  of  the  week.  On  the  other  hand, 
Jews  and  Seventh-day  Baptists  may  pursue  their  ordinary  callings 
on  that  day,  if  they  observe  the  seventh  day  of  the  week  according  to 
their  faith ;  and  Mohammedans  may  labor  on  the  first,  if  they  observe 
the  sixth  day  of  the  week  according  to  their  faith.  The  statute 
grants  to  all  persons,  who,  in  the  exercise  of  their  religious  faith  and 
practice,  observe  one  day  in  the  week  as  a  day  of  rest,  the  liberty  of 
working  on  every  other  day  of  the  week,  without  qualification  or  lim- 
itation. In  this  respect  there  is  a  pronounced  difference  between  the 
law  of  this  and  some  of  the  other  states. 

-  In  many  other  states  but  slight  regard  is  shown  to  those  who  ob- 
serve any  other  than  the  first  day  of  the  week  as  a  dav  of  rest.  The 
New  York  statute  provides : 

"Hot  shall  there  be  any  servile  working  or  laboring  on  that  day,  excepting 
works  of  necessity  and  charity,  unless  done  by  some  person  who  uniformly 
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keeps  the  last  day  of  the  week,  called  Saturday,  as  holy  time,  and  does  not 
labor  or  work  on  that  day,  and  whose  labor  shall  not  disturb  other  persons  in 
their  observance  of  the  first  day  of  the  week  as  holy  time." 

The  New  Jersey  statute  provides  that  it  shall  be  a  sufficient  defense 
for  working  on  the  Sabbath  day,  that  the  defendant  keeps  the  sev- 
enth day  as  the  Sabbath :  "provided,  always,  that  the  work  orjlabor 
for  which  such  person  is  informed  against  is  done  and  performed 
in  bis  or  her  dwelling-house  or  workshop,  or  on  his  or  her  premises 
or  plantation,  and  that  such  work  or  labor  has  not  disturbed  other 
persons  in  the  observance  of  the  first  day  of  the  week  as  the  Sabbatn." 
And  it  has  been  held  that  whatever  draws  the  attention  of  others 
from  the  appropriate  duties  of  the  Lord's  day  disturbs  them.  And 
where  one  purchased  a  horse  and  gave  his  note  for  the  same,  in  his 
own  house,  in  the  presence  of  his  wife,  the  seller,,  and  one  other  per- 
son, whose  religious  feelings  were  not  at  all  shocked,  and  who  made 
no  complaint,  it  was  held  to  be  "to  the  disturbance  of  others."  Var- 
ney  v.  French,  19  N.  H.  233. 

But  the  statute  of  this  state  draws  no  snch  invidious  distinctions 
between  those  Christians  who  observe  the  first  and  those — be  tbey 
Christians,  Jews,  or  Mohammedans — who  observe  "any  other  day  of 
the  week,  *  *  *  agreeably  to  the  faith  and  practice  of  their 
church  or  society." 

It  is  not  true,  therefore,  that  all  contracts  made  in  this  state  on  the 
Lord's  day  are  void.  A  large  number  of  the  citizens  of  the  state  may 
lawfully  labor  and  make  contracts  on  that  day.  There  can  be  no 
doubt  of  the  validity  of  a  note  executed  in  this  state  on  the  Lord's 
day,  when  the  parties  to  it  refrain  from  labor  on  "any  other  day  of 
the  week,  •  *  *  agreeably  to  the  faith  and  practice  of  their 
churoo  or  society."  The  validity  of  contracts  made  in  this  state  on 
that  day  depends,  therefore,  on  whether  the  parties  to  them  conscien- 
tiously observe  some  other  day  of  the  week  as  a  day  of  rest.  If  they 
do,  their  contracts  made  on  the  Lord's  day  are  valid.  Such  con- 
tracts the  courts  of  the  state  would  be  bound  to  enforce.  If,  then,  it 
would  be  the  duty  of  the  courts  of  the  state  to  enforce  contracts  made 
in  the  state  between  its  own  eitizens  on  the  Lord's  day,  having  no  re- 
lation to  "household  duties  of  daily  necessity,  comfort,  or  charity," 
how  can  it  be  said  that  the  public  policy  of  the  state  forbids  the  en- 
forcement of  such  contracts  made  in  another  state,  and  valid  by  the 
law  of  that  state?  A  court  cannot  declare  that  the  public  policy  of 
the  state  evinces  such  a  high  regard  for  the  sacredness  of  the  Lord's 
day  as  to  forbid  it  to  enforce  a  contract  lawfully  made  on  that  day 
in  another  state,  when  it  is  bound  by  law  to  enforce  contracts  made 
on  that  day  in  its  own  state.  It  may  be  justifiable  in  private  life 'to 
"assume  a  virtue, -though  you  have  it  not;"  but  courts,  in  the  im- 
partial administration  of  justice,  are  forbidden  to  assume  a  higher 
regard  for  the  holiness  of  the  Lord's  day  than  is  found  in  the  consti- 
tution and  laws  of  the  state.  To  do  so  would  deprive  Buitors  of  their 
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•rights  without  law,  and  would,  besides,  be  in  the  highest  degree 
Pharisaical.  And  if  the  courts  of  the  state  would  enforce  contracts 
made  on  that  day  in  the  state  between  certain  classes  of  her  own 
citizens,  how  can  the  moral  sense  of  the  people  of  the  state  be  said  to 
be  shocked  by  enforcing  such  contracts  lawfully  entered  into  else- 
where? No  court  is  at  liberty  to  impeach  the  constitution  and  laws 
under  which  it  derives  its  jurisdiction  and  authority  as  a  court,  by 
assuming  that  what  is  lawful  under  them  is  shocking  to  the  moral 
sense  of  the  people  who  enacted  them.  But  if  no  contracts  made  on 
that  day  in  the  state  could  be  enforced,  there  would  still  be  nothing 
in  the  objection  that  their  enforcement  would  be  too  shocking  to  the 
moral  sense  of  the  community  to  be  tolerated,  for  reasons  forcibly 
stated  by  Judge  Bbdfibld,  in  delivering  the  opinion  of  the  court  in 
Adams  v.  Gay,  19  Vt.  858,  867: 

"And  before  we  could  determine  that  any  given  cause  shocked  the  moral 
feelings  of  the  community,  we  must  be  able  to  find  but  one  pervading  feel- 
ing upon  that  subject;  so  much  so,  that  a  contrary  feeling,  in  an  individual, 
would  denominate  him  either  insane,  or  diseased  in  his  moral  perceptions. 
Now,  nothing  is  more  absurd,  to  my  mind,  than  to  argue  the  existence  of  • 
any  such  universal  moral  sentiment  in  regard  to  the  observance  of  Sunday. 
It  is  in  no  just  sense  a  moral  sentiment  at  all  which  impels  us  to  the  ob- 
servance of  Sunday,  for  religious  purposes,  more  than  any  other  day.  It  is 
but  education  and  habit,  in  the  main,  certainly.  Moral  feeling  might  dic- 
tate the  devotion  of  a  portion  of  our  time  to  religious  rites  and  solemnities, 
bnt  could  never  indicate  any  particular  time  above  all  others." 

It  is  believed  the  moral  sense  of  the  community  would  esteem  it  a 
morally  dishonest  act  for  a  debtor  to  refuse  to  pay  a  just  debt  be- 
cause the  evidence  of  it  was  executed  on  the  Lord's  day.  Christians 
vary  in  their  opinions  of  the  manner  in  which  the  Lord's  day  ought 
to  be  kept.  In  continental  Europe,  sports,  games,  and  practices  are 
freely  indulged  in  on  that  day,  with  the  approval  of  the  church, 
which  the  larger  number  of  Protestant  churches  of  England  and  this 
country  do  not  approve. 

The  large  emigration  from  Europe  to  this  country  is  having  a 
marked  influence  on  public  opinion,  particularly  in  towns  and  cities, 
as  to  how  the  Lord's  day  ought  to  be  kept.  The  Puritan  view  of  the 
question  has  undergone  some  modifications  through  this  influence. 
As  a  result  of  less  restricted  views  on  the  subject,  in  this  city,  in  the 
shadow  of  the  capitol  there  are  more  than  half  a  hundred  places 
where  spirituous  liquors  are  sold  on  Sunday,  the  same  as  any  other 
day  in  the  week,  without  molestation  fom  the  state  or  city  authori- 
ties. It  would  be  downright  hypocrisy  for  a  court  to  affect  to  believe 
that  the  moral  sense  of  the  community,  which  supports  this  condition 
of  things,  would  be  shocked  by  compelling  a  man  to  pay  a  note  given 
for  an  honest  debt  because  it  was  executed  on  the  Lord's  day.  There 
may  be  a  good  many  individuals  who  would  feel  so,  but  they  do  not 
constitute  the  community  in  the  legal  sense  of  that  term. 

It  is  an  error  to  suppose  that  the  supreme  court  of  the  state,  in 
v.2lF,no.5— 20 
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Tucker  v.  West,  supra,  held  Lord's  day  oontracts  void  on  religious  orJ 
moral  grounds.  [Bee  note.]  That  is  not  the  ground  upon  which 
they  are  held  void  by  any  of  the  courts.  The  court  held  that  the 
execution  by  the  maker  and  the  receipt  by  the  payee  of  a  promissory 
note  was  "labor,"  within  the  meaning  of  that  word,  as  used  in  the 
statute. 

It  of  course  follows  that  the  parties  to  a  note  exeouted  on  the  Lord's 
day  incur  the  penalty  of  the  statute  against  those  who  labor  on  that 
day,  viz.,  a  fine  of  one  dollar.  By  reference  to  the  statute  it  will  be 
observed  that  it  does  not  in  terms  prohibit  labor,  or  declare  contraots 
void.  It  simply  denounces  a  penalty  against  those  "found  laboring." 
Here  two  familiar  and  established  rules  of  decision  come  into  play. 
One  of  these  is,  that  a  penalty  implies  a  prohibition  of  the  thing  it- 
self, on  the  doing  of  which  the  penalty  is  to  acorae,  though  there  are 
no  prohibitory  words  in  the  statute;  and  the  other  is,  that  a  court  of 
justice  will  give  no  assistance  to  the  enforcement  of  contracts  which 
the  law  of  the  land  has  interdicted. 

"The  ground  upon  which  courts  have  refused  to  maintain  actions 
on  contracts  made  in  contravention  of  statutes  for  the  observance  of 
the  Lord's  day,  is  the  elementary  principle  that  one  who  has  himself 
participated  in  a  violation  of  law  cannot  be  permitted  to  assert  in  a 
court  of  justice  any  right  founded  upon  or  growing  out  of  the  illegal 
transaction."  Crunson  v.  Ooss,  107  Mass.  439;  Holman  v.  Johnson, 
Cowp.  341;  Gibbs  &  Sterrett  Manufg  Co.  v.  Brucker,  111  U.  8.  597; 
S.  C.  4  Sup.  Ct.  Rep.  572.  There  have  been  vigorous  protests  from 
time  to  time  against  the  application  of  these  principles  to  Lord's  day 
contracts,  upon  the  ground  that  they  inflicted  penalties,  by  judicial 
construction,  out  of  all  proportion  to  the  oifense,  and  not  contemplated 
by  the  act,  (Bloom  v.  Richards,  supra;  and  see  remarks  of  Gbibb,  J., 
in  Philadelphia,  W.  d  B.  R.  Co.  v.  Philadelphia  &  Havre  de  Grace  S. 
B.  Co.  23  How.  218 ;)  but  the  great  weight  of  authority  is  that  a 
contract  made  in  violation  of  the  Lord's  day  acts  is  void,  like  any 
other  illegal  and  prohibited  contract,  and  upon  no  other  or  different 
ground.  And  the  reason  that  a  contract  made  in  this  state  on  the 
Lord's  day  between  persons  "who  observe  as  Sabbath  any  other  day 
of  the  week"  is  not  void,  is  that  the  statute  expressly  declares  they 
"shall  not  be  subject  to  the  penalties  of  this  act,"  and  as  there  is  no 
prohibition  in  terms  in  the  statute,  it  results  that  there  is  neither 
penalty  nor  prohibition  against  such  persons  making  oontracts  or  per- 
forming any  other  kind  of  labor  on  the  Lord's  day.  But  if  by  the 
statute  all  contracts  made  in  this  state  on  the  Lord's  day  were  void, 
it  is  believed  that  the  result  in  the  case  at  bar  would  not  be  different. 

There  is  often  great  difficulty  in  practice  in  drawing  the  line  be- 
tween the  foreign  contracts  which  may  and  may  not  be  enforoed.  The 
rules  defining  the  comity  of  states  in  this  regard  are  necessarily  gen- 
eral in  their  terms,  and  the  adjudged  cases  are  not  quite  uniform.  No 
case  has  been  cited,  and  it  is  believed  none  can  be  found,  holding  that 
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*  a  contract  made  on  the  Lord's  day  in  a  state  where  such  contracts  are 
valid,  will  not  be  enforced  by  the  courts  of  another  state,  by  the  laws 
of  which  such  contracts  are  void.  But  there  is  one  case  at  least  (there 
may  be  others  which  our  limited  examination  failed  to  discover)  that 
holds  that  in  such  case  the  contract  will  be  enforced.  The  case  is 
entitled  to  consideration,  no  less  on  account  of  the  uniform  high  char- 
acter of  the  decisions  of  the  court  than  the  acknowledged  learning 
and  ability  of  the  judge  who  delivered  the  opinion.  In  Adams  v.  Gay, 
supra,  the  precise  question  arose.  A  contract  which,  if  it  had  been 
made  in  Vermont,  would  have  been  void  under  the  Lord's  day  act  of 
that  state,  was  made  in  New  Hampshire  on  the  Lord's  day.  In  a  suit 
arising  upon  that  contract  in  Vermont,  the  question  arose  whether  the 
courts  of  that  state  would  give  it  effect.  The  court  refused  to  take 
judicial  notioe  of  the  law  of  New  Hampshire,  and  did  not  indulge  the 
presumption  that  it  was  the  same  as  that  of  Vermont.  The  court, 
Judge  Redfield  delivering  the  opinion,  said : 

"The  law  of  New  Hampshire,  then,  being  out  of  the  case  on  account  of  its 
not  having  been  proved  at  the  trial,  the  contract  between  the  parties  is  valid, 
unless  it  is  void  upon  general  principles  of  public  policy,  as  being  of  evil  ex- 
ample to  our  own  citizens  to  see  such  a  eontract  enforced  in  a  court  of  jus- 
tice." 

And,  after  a  full  discussion  of  the  subject,  the  court,  on  the  as- 
sumption that  the  contract  was  valid  in  New  Hampshire,  held  it 
valid  in  Vermont. 

It  haB  been  decided  that  contraots  for  the  purchase  of  lottery  tick- 
ets, if  valid  where  made,  wifl  be  treated  as  valid  and  enforced  in  the 
courts  of  a  state  by  the  laws  of  which  such  contracts  are  illegal. 
Mclntyre  v.  Parks,  3  Mete.  207;  (in  Webster  v.  Miinger,  8  Gray,  587, 
Thomas,  J.,  expresses  the  opinion  that  Mclntyre  v.  Parks  was  not 
rightly  decided;)  Kentucky  v.  Bass/ord,  6  Hill,  526.  And  the  same 
doctrine  has  been  maintained  with  reference  to  gambling  contracts. 
Whart.  Confl.  Laws,  §§  487,  492. 

This  court  is  not  to  be  understood  as  expressing  any  opinion  as  to 
the  soundness  of  the  doctrine  of  the  cases  last  cited.  They  carry  the 
doctrine  of  comity  further  than  it  is  necessary  to  go  to  uphold  the  ac- 
tion in  the  case  at  bar.  Lottery  and  gambling  contracts  are  very 
generally  regarded  as  inherently  vicious  and  immoral,  and  wanting  in 
a  meritorious  consideration,  whenever  and  wherever  made.  Whereas, 
the  contract  in  suit  was  not  only  obligatory  where  made,  but  was 
made  for  a  valuable  and  meritorious  consideration ;  and  the  only  ob- 
jection to  its  validity  is  that  it  was  executed  on  an  inappropriate  day 
of  the  week, — a  circumstance  in  which  it  would  seem  a  state,  other  than 
that  in  which  the  contract  was  made,  could  have  very  little  concern. 

It  has  been  held  that  when  the  law  of  the  state  where  the  contract 
was  made,  and  the  law  of  the  state  where  the  suit  is  brought,  are  the 
same,  and  a  contract  made  on  the  Lord's  day  is  void  by  the  laws  of 
both  states,  it  will  not  be  enforced;  and  that,  in  the  absence  of  proof 
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to  tbe  contrary,  the  law  will  be  presumed  to  be  the  game  in  both 
states.    Hill  v.  Wilker,  41  Ga.  449 ;  Sayre  v.  Wheeler,  32  Iowa,  659. 


Note.  Remarks  may  occasionally  be  found  in  opinions  of  courts,  seem- 
ingly laying  some  stress  on  the  religious  view  of  the  question,  and  the  fourth 
commandment.  In  illustration  of  this  fact,  the  case  of  Hill  v.  Wither,  41  Ga. 
449,  may  be  cited,  where  the  court,  to  support  the  presumption  that  the  law 
of  Kansas,  like  that  of  Georgia,  forbid  contracts  on  the  Lord's  day,  say:  "We 
are  sustained  in  this  presumption  by  the  fact  that  a  contrary  view  would 
suppose  the  people  of  Kansas  to  have  annulled  the  decalogue,  and  to  have 
permitted  by  law  the  disregard  of  Christian  obligation,  and  not  only  for- 
gotten, but  violated,  the  injunction  :  <  Remember  the  Sabbath  day,  to  keep  it 
holy :  on  it  thou  shalt  do  no  manner  of  work.'  "  The  court  overlooks  the 
fact  that  the  fourth  commandment,  a  part  only  of  which  it  quotes,  relates 
to  the  seventh  day  of  the  week;  and  that  if  the  laws  of. Kansas  were  in 
harmony  with  that  commandment,  tbe  contract  which  the  court  was  con- 
sidering, to  have  been  invalid  there,  must  have  been  executed  on  Saturday. 

The  curious  and  obvious  error  of  the  court  in  Hill  v.  Wither  illustrates 
the  danger  of  a  civil  court,  which  deals  only  with  the  temporal  affairs  of  men, 
predicating  a  judgment  on  its  interpretation  of  the  Bible  commands  relating 
to  spiritual  affairs,  and  justifies  a  brief  reference  to  the  origin  of  the  Lord's 
day,  and  the  legal  distinction  between  that  and  the  Sabbath.  It  is  a  common 
error  to  confound  Saturday,  the  seventh  day  of  the  week,  the  Sabbath  of  the 
Jews,  and  the  day  of  rest  named  in  the  fourth  commandment,  with  Sunday, 
the  first  day  of  the  week,  properly  called  the  Lord's  day.  At  an  early  period 
in  the  history  of  the  Christian  church,  the  first  day  of  the  week  was  set  apart 
as  a  holy  day,  in  memory  of  the  resurrection  of  our  Lord  on  that  day.  It  was 
called  the  Lord's  day,  which  is  still  its  legal  name,  (3  Toml.  Law  Diet.  tit. 
"Sunday;")  but  Sunday,  the  heathen  name  for  the  day,  and  Sabbath,  the  name 
of  the  Jewish  day  of  rest,  are  now  commonly  used  indifferently  to  designate 
the  day,  and  are  so  used  in  the  statute  of  this  state. 

Writers  on  ecclesiastical  law  are  not  quite  agreed  as  to  what  extent  the  ob- 
ligations of  the  commandment  and  the  Levitical  law  were  abrogated  by  the 
advent  of  our  Savior;  but  conceding  that  the  fourth  commandment  delivered 
to  the  Jews  is  of  universal  obligation,  the  fact  remains  that  that  command- 
ment has  never  been  observed  by  the  Christians  so  far  as  relates  to  the  day  of 
the  week.  The  commandment  declares  explicity  that  "the  seventh  day  is  the 
Sabbath  of  the  Lord,  thy  God."  While  many  of  the  commandments  are  very 
short,  that  relating  to  the  observance  of  the  Sabbath  is  worked  out  at  consid- 
erable length,  and  great  stress  is  laid  on  the  day  of  the  week  to  be  observed, 
and  the  reason  for  observing  that  day. 

The  commandment  to  observe  a  day  of  rest  is  not  any  more  explicit  than 
the  direction  as  to  what  day  it  shall  be.  Exodus,  xx.  8»  11.  There  is  no  ac- 
count in  the  New  Testament  of  the  change  from  the  seventh  to  the  first  day 
of  the  week,  nor  even  of  the  institution  of  the  Lord's  day.  Just  when  and 
by  whom  it  was  instituted,  and  when  it  was  first  observed  as  the  day  of  wor- 
ship, and  how  it  was  otherwise  observed,  are  questions  involved  in  some  ob- 
scurity. It  was  instituted  sometime,  and  probably  very  shortly,  after  the  re*- 
urrection  of  our  Savior,  and  derives  its  character  as  a  sacred  day  from  that 
fact,  and  the  consent  and  practice  of  the  early  church  and  the  apostles.  The 
celebration  of  the  Sabbath  probably  existed  before  the  time  of  Moses.  How- 
ever this  may  be,  it  has  antiquity  and  an  explicit  command  of  the  Old  Testa- 
ment to  support  its  claims.  The  Lord's  day  has  the  practice  of  the  apostles 
and  Christian  church  since  the  resurrection  of  our  Lord.  The  week  of  seven 
days  is  not  found  elsewhere,  except  among  the  Egyptians,  and  there  no  day 
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of  rest  was  observed.  At  one  period  in  their  history  the  Jews  observed  the 
Sabbath  with  great  strictness,  not  even  defending  themselves  in  time  of  war 
on  that  day,  and  punishing  Sabbath-breaking  capitally.  Exodus,  xxxi.  14; 
Numbers,  xv.  82-36.  The  method  of  observing  the  day  entered  largely  into 
their  ceremonial  code.  They  were  much  incensed  at  our  Lord  and  His  disci- 
ples for  their  desecration  of  the  day,  according  to  the  Jewish  law ;  and  it  was 
when  challenged  by  the  rharisees  for  profaning  the  Sabbath  that  our  Lord, 
after  defending  his  disciples,  boldly  announced  that  "the  Sabbath  was  made 
for  man  and  not  man  for  the  Sabbath;  therefore,  the  son  of  man  is  Lord 
also  of  the  Sabbath."  St.  Mark,  ii.  27,  28.  By  the  Jews,  who  regarded  the 
Sabbath  as  the  everlasting  covenant  between  God  and  Israel,  (Exodus,  xxxi. 
15,  16,)  the  reply  of  our  Lord  to  their  accusation  was  looked -upon  as  sacri- 
lege. The  liberal  notions  of  our  Lord  with  regard  to  the  Sabbath  deepened 
and  widened  the  gulf  between  him  and  the  Jews,  and  ultimately  resulted  in 
the  complete  repudiation  of  the  Jewish  Sabbath  by  the  Christians,  who  sub- 
stituted for  it  the  day  of  the  week  on  which  our  Lord  rose' from  the  dead. 


L  LAvraQ  Railroad  Track  m  Public  Stbejbt— Mbasubb  and  Effect  of  Rb- 
covbbt  by  Abutting  Lot-Ownbk. 

Where  a  railroad  company  had,  by  consent  of  the  municipal  authorities,  laid  its 
track  upon  a  public  street,  and  such  occupancy  permanently  obstructs  the  use 
of  the  street,  not  only  by  the  public,  but  also  by  the  occupiers  of  abutting  lots, 
in  an  action  by  the  owners  of  such  abutting  lots  against  the  railroad  company 
for  damages,  held,  that  they  were  entitled  to  recover  full  compensation  for  the 
depreciation  in  the  value  of  their  property  caused  thereby.  In  estimating  the 
damages  the  same  standard  was  to  be  applied  as  in  direct  proceedings  by  the 
railroad  company  to  condemn  for  its  use  the  private  right  of  such  owners  in  the 
street.  A  recovery  in  this  action  will  estop  the  owners  from  claiming  that 
such  occupancy  was  without  their  consent,  and  that  full  compensation  had 
not  been  made  for  it. 


Sections  3283  and  6448,  Ohio  Rev.  St.,  upon  the  subject,  construed. 
Motions  for  New  Trials. 

John  W.  Herron  (of  Cincinnati)  and  Cowen  <6  Smith,  (of  Bellaire,)  for 
plaintiffs. 

Hoadly,  Johnson  <&  Colston  (of  Cincinnati)  and  J.  H.  Collins,  (of 
Columbus,)  contra. 

Matthews,  Justice.  These  oases  have  been  submitted  on  motions 
for  new  trials,  based  npon  an  alleged  error  of  law  in  the  charge  of  the 
court  to  the  jury.  The  plaintiffs  are  respectively  owners  in  posses- 
sion of  lots  of  land  abutting  on  a  public  street  in  the  incorporated  vil- 
lage of  Bellair,  in  Belmont  county.   The  street  in  front  of  their  prem- 

1  Reported  by  J.  0.  Harper,  Esq.,  of  the  Cincinnati  bar. 
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ises,  and  elsewhere,  has  been  and  is  occupied  by  the  defendant,  under 
an  agreement  to  that  effect  with  the  municipal  authorities,  for  the 
track  of  their  railroad,  the  superstructure  of  which  is  laid  upon  stone 
piers,  built  in  the  street,  and  which  permanently  obstructs  its  use,  not 
only  by  the  public,  but  by  the  occupiers  of  adjacent  lots,  rendering 
the  access  to  them  less  beneficial,  and,  as  is  alleged,  seriously  and  sub- 
stantially impairing  the  value  of  the  property.  The  object  of  these 
actions  was  to  recover  the  damages  thereby  occasioned. 

On  the  trial  the  court  rejected  the  offer  of  evidence  tending  to  prove 
a  depreciation  in  consequence  of  this  occupation  of  the  street  in  the 
value  of  the  lots  for  purposes  of  sale,  and  in  its  charge  to  the  jury  lim- 
ited the  right  to  the  recovery  of  damages  to  the  diminished  rental  value 
of  the  premises  calculated  to  the  date  when  the  aotion  was  brought, 
instructing  the  jury  to  make  no  allowance  for  any  loss  arising  from  a 
depreciation  in  the  price  at  which  the  property  would  sell.  The  rea- 
sons on  which  the  correctness  of  this  ruling  of  the  court  is  maintained, 
as  stated  in  the  charge  itself,  are  two.  They  both  involve  a  con- 
struction of  section  3283,  Rev.  St.  of  Ohio.  That  section  authorizes 
a  railroad  company  and  a  municipal  corporation  to  agree  "upon  the 
manner,  terms,  and  conditions  upon  which  the  former  may  use  and 
occupy,  for  the  purposes  of  its  railroad,  the  public  streets  of  which  the 
latter  has  charge,  and  provides  that  in  case  of  disagreement  the  rail- 
road company  may  appropriate  so  much- of  the  street  required  as  may 
be  necessary,  "in  the  manner  and  upon  the  same  terms  as  is  provided 
for  the  appropriation  of  the  property  of  individuals,"  and  adds  the 
following :  "But  every  company  which  lays  a  track  upon  any  such 
street,  alley,  road,  or  ground,  shall  be  responsible  for  injuries  done 
thereby  to  private  or  public  property  lying  upon  or  near  to  such  ground, 
which  may  be  recovered  by  civil  action  brought  by  the  owner,  before 
the  proper  court,  at  any  time  within  two  years  from  the  completion  of 
such  track." 

1.  It  was  considered  by  the  court  in  its  change  to  the  jury  that 
the  limitation  of  two  years,  prescribed  by  the  statute  for  bringing  ac- 
tions for  injuries  referred  to,  proceeded  upon  the  supposition  of  suc- 
cessive actions  for  such  injuries  as  they  might  arise,  and  therefore 
contemplated  a  recovery  in  each  case  of  such  damages  only  as  should 
be  actually  realized  from  them  during  the  period  limited  by  the  bring- 
ing of  the  action  in  each  case.  But  this  construction  is  arbitrary, 
not  founded  on  any  sufficient  reason,  and  not  reconcilable  with  the 
plain  and  literal  reading  of  the  section.  The  statute  does  not  by  its 
terms  limit  the  right  of  recovery  to  any  particular  class  of  injuries, 
but  declares  the  right  to  recover  for  all ;  it  rather  contemplates  one 
aotion  to  embrace  them  all,  than  many  in  succession,  as  the  inju- 
rious consequences  arise ;  and  appears  to  limit  the  right  to  sue  to  a 
period  of  two  years  from  the  completion  of  the  work,  as  if  that  was 
a  reasonable  time  within  which  the  whole  injury  in  all  its  conse- 
quences would  be  fuHy,  at  least  sufficiently,  developed,  to  furnish  a 
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reasonable  and  satisfactory  basis  for  estimating  the  compensation 
■which  ought  to  be  paid.  At  any  rate,  there  does  not  appear  to  be 
any  ground,  in  the  words  or  intention  of  the  act,  for  a  distinction 
between  temporary  injuries  to  the  nse,  and  permanent  injuries  to  the 
value,  of  the  property  injured;  and,  in  the  absence  of  any  ambiguity, 
the  statute  must  be  taken  to  mean  what  it  plainly  says;  and,  there 
being  no  sufficient  reason  to  the  contrary,  must  be  so  construed  that 
the  railroad  company,  in  the  case  contemplated,  shall  be  held  re- 
sponsible for  all  injuries  of  every  description  done  by  its  work  to  the 
property  of  the  plaintiffs  in  the  action.  It  is  not  necessary  to  con- 
sider whether  more  than  one  action  could  be  maintained,  if  brought 
within  the  period  of  limitation ;  for  it  is  enough  to  say  that  no  dam- 
ages could  be  the  subject  of  a  second  or  subsequent  action,  which 
were  embraced  in  a  former  recovery. 

2.  It  was,  in  the  second  place,  considered  by  the  court,  that  as  by 
the  settled  law  of  Ohio,  which,  of  course,  is  the  law  to  be  administered 
by  this  court  in  these  oases,  the  plaintiffs  may  by  section  6448,  Rev. 
St.,  require  the  railroad  company  to  appropriate  their  right  of  prop- 
erty in  the  street,  and  thus  obtain  compensation  for  being  deprived  of 
it,  they  are  not  at  liberty  to  recover  the  same  compensation  in  these 
actions ;  more  especially  for  the  reason  that  in  the  proceeding  for  ap- 
propriation the  railroad  company  obtains,  for  the  compensation  it 
may  be  required  to  pay,  an  equivalent,  in  being  confirmed  in  the  right 
to  use  the  property  appropriated,  while  a  recovery  in  the  present  ac- 
tions leaves  them  still  without  title  to  the  use  which  they  have  wrong- 
fully taken,  and  subject  to  further  proceedings  under  section  6448, 
by  which  they  might  be  compelled  to  make  the  same  compensation  a 
second  time.  An  examination,  however,  of  the  language  of  section 
6448,  shows  that  it  is  limited  to  cases  where  the  railroad  corporation 
has  taken  possession  of  and  is  oocupying  or  using  the  land  of  an- 
other; language  that  does  not,  at  least,  most  aptly  describe  the  inoor- 
poreal  right  of  an  adjacent  lot-owner  in  the  public  street  on  which  it 
abuts,  although,  possibly,  it  may  be  held  to  include  it.  Nevertheless, 
it  does  not  appear  that  section  6448  was  intended  to  any  extent  to  dis- 
place the  remedy  expressly  given  by  section  3283,  or  to  modify  its 
extent  and  application.  The  two  are  quite  consistent,  and  may  both 
stand  as  furuishing  to  the  private  proprietor  an  election  of  remedies. 
He  cannot  have  both,  either  concurrently  or  in  succession;  and  a  re- 
covery under  section  3283  for  all  injuries  done  to  his  property  by  the 
occupancy  complained  of,  would  estop  him  from  claiming,  under  sec- 
tion 6448,  that  such  occupancy  was  without  his  consent,  and  that  full 
compensation  had  not  been  made  for  it. 

This  conclusion  is  not  inconsistent  with  the  deoision  of  the  supreme 
court  of  Ohio  in  the  case  of  A.  <&  O.  W.  R.  Co.  v.  Bobbins,  35  Ohio  St. 
531.  It  was  there  held  that  "the  owner  of  land  whioh  has  been  un- 
lawfully and  wrongfully  taken  and  appropriated  to  its  use  by  a  cor- 
poration.authorized  by  law  to  appropriate  land,  cannot  maintain  an 
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action  for  the  value  of  the  land  so  taken  and  appropriated,  and  also 
damages  accruing  by  reason  of  such  taking  and  appropriation,  if  the 
circumstances  are  such  that  he  may  recover  the  land  itself."  It  is 
manifest  that  this  rule  cannot  apply  to  cases  like  the  present,  where 
the  property  taken  is  the  special  interest  of  the  lot-owner  in  the  ad- 
joining street,  for.  the  reason  expressed  in  the  first  qualification, 
because  the  circumstances  are  such  that  he  may  not  recover  the  prop- 
erty taken.  The  railroad  company,  by  agreement  with  the  municipal 
authorities,  acquires  the  right  as  against  the  public  to  the  use  of  the 
street  for  its  purposes;  and,  although  that  gives  no  right  as  against 
the  adjacent  lot-owner,  neither  is  the  case  one  where  the  latter,  con- 
sistently with  the  rights  of  the  railroad  company,  oan  recover  in  specie 
the  individual  property  right  sought  to  be  subjected  to  the  use  of  the 
railroad.  The  alternative  to  which  the  adjoining  proprietor  is  limited 
is  either  by  injunction  to  prevent  the  railroad  company  from  the  occu- 
pation of  the  street,  under  the  license  from  the  public  authorities,  un- 
til it  has  made  compensation  for  the  threatened  injury  to  private 
rights,  or  to  prosecute  the  action  for  damages  given  by  section  3283. 
It  is  not  a  case  where  there  could  be  any  recovery  of  possession,  for 
the  thing  taken  is  incorporeal. 

That  the  action  for  damages  occasioned  by  the  conversion  of  the 
street  to  railroad  uses  embraced  in  such  cases  full  compensation  for 
the  private  right  appropriated  asNwould  be  estimated  in  direct  pro- 
ceedings for  that  purpose,  was  distinctly  held  in  Hatch  v.  C.  <t  I.  R. 
Co.  18  Ohio  St.  92,  and  was  recognized  in  Railroad  Co.  v.  Cobb,  35 
Ohio  St.  94;  in  Railroad  Co.  v.  Williams,  Id.  168;  in  Railroad  Co. 
v.  Mowatt,  Id.  284;  and  Ry.  Co.  v.  Lawrence,  38  Ohio  St.  41;  and 
the  right  in  such  a  case  to  recover  for  permanent  injury  to  the  adja- 
cent property  was  distinctly  decided  in  L.  M.  R.  Co.  v.  Hambleton, 
reported  in  supplement  to  Weekly  Law  Bulletin,  vol.  11,  p.  100,  to 
appear  in  40  Ohio  St. 

It  follows  from  these  views  that  the  charge  of  the  court  was  errone- 
ous in  not  permitting  a  recovery  for  injury  done  by  the  occupation  of 
the  street  by  the  railroad  company  to  the  premises  of  the  plaintiffs, 
resulting  in  the  permanent  depreciation  in  value,  and  for  that  reason 
the  verdicts  are  set  aside  and  new  trials  granted. 
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Cxlluloio  Manuf'g  Co.  and  another  v.  Pratt  and  others. 


Patkkt — Htatt'b  Patent  Cki/luloid  Piaito  Kara. 

it  is  an  infringement  of  the  flrrt  claim  of  t  ho  Hyatt  pater  t  (No.  210,780)  if 
a  substantial  portion  ot  tbe  upper  surface  of  the  key-board  of  a  piano  or  organ 
is  covered  with  a  single  sheet  of  celluloid,  bnt  it  it  is  not  an  infringement  to 
cover  single  keys  with  separate  atr'.ps  of  celluloid. 

In  Equity. 

J.  E.  Hindon  Hyde  and  Frederic  H.  Betts,  for  plaintiffs.  - 

George  B.  Ashley  and  Francis  C.  Nye,  for  defendants. 

Shtpman,  J.  These  are  two  bills  in  equity,  eaoh  Charging  tbe  re- 
spective defendants  with  the  infringemer  t  of  letters  patent  No.  210,- 
780,  dated  December  10,  1878,  to  the  Celluloid  Manufacturing  Com- 
pany, assignee  of  John  W.  Hyatt,  for  an  improvement  in  the  manu- 
facture of  piano  keys. 

At  the  date  of  the  patented  invention,  piano  keys  and  organ  beys 
were  always  covered  with  ivory.  The  "head"  of  the  key  is  In  at  portion 
which  is  in  front  of  the  sharps,  or  black  keys,  and  the  "tail"  is  that 
portion  whioh  extends  backward  between  the  sharps.  The  "from " 
of  the  key  is  the  portion  whioh  is  below  the  head.  After  the  blank 
wooden  key-board  was  made,  and  the  spaces  which  the  keys  were  to 
occupy  had  been  properly  designated,  the  next  step  was  to  cover  the 
fronts  with  strips  of  ivory.  Before  1860,  white  holly  wood  was  used 
for  the  fronts.  When  ivory  was  used,  the  fronts  were  made  by  gluing 
strips  large  enough  to  cover  the  fronts  of  two  keys,  or  the  front  of 
one  key,  and  sometimes,  as  in  Steinway  &  Sons'  factory,  tbe  entire 
front  of  the  board  was  covered  with  a  single  strip.  Each  head  was 
then  separately  glued  on,  and  each  separate  tail  was  thereafter  joined 
to  each  head,  and  the  "  oard  was  then  sawed  into  the  separate  keys. 
The  top  of  the  right-hand  key  was  frequently  covered  with  one  strip. 
The  public  taste  required  that  the  fronts  should  match  each  other, 
and  that  heads  and  tails  should  also  be  of  tne  same  grain  and  color, 
and  tnat  the  entire  top  surface  of  the  white  keys  should  also  be 
matched. 

While  the  method  of  construction  which  has  been  described  was 
the  one  in  general  use,  the  whole  of  each  key— head,  front,  and  tail — 
had  been  made  of  a  sinfcle  piece  of  ivory,  under  the  Needham  patent. 
The  entire  upper  surface  of  each  of  two  key-boards  was  once  covered, 
in  the  factory  of  Steinway  &  Sons,  of  New  York,  with  a  single  sheet 
of  ivory,  but  this  was  an  exceptional  feat,  performed  with  an  excep- 
tionally beautiful  and  evenly  grained  piece  of  ivory.  All  the  heads  of 
the  keys  upon  a  key-board  hive  also  been  covered  with  a  single  strip 
of  ivory.    Seventy-five  key-boards  were  made  in  this  way  by  Pratt, 
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Bead  &  Co.,  of  Meriden.  This  experiment  was  not  repeated  by  that 
firm. 

The  objections  to  covering  a  large  space  with  a  single  strip  are 
that  the  ivory  is  apt  to  "check,"  or  have  small  cracks,  and  that,  being 
non-plastic,  it  does  not  uniformly  adhere  to  the  wood,  and  also  that 
the  grain  is  not  uniform,  and  that,  therefore,  heads  and  tails  do  not 
match  each  other.  The  covering  of  a  large  surface  with  ivory  was 
not  unknown;  it  had  been  done  in  exceptional  instances;  but  it  was 
not  practicable  to  make  keys  in  this  way ;  and  the  only  practical  and 
commercial  method  of  manufacture  was  by  gluing  separate  strips  to 
the  upper  surface  of  separate  keys. 

After  the  invention  of  the  article  to  which  the  trade  name  of  cellu- 
loid was  given,  Mr.  Hyatt  endeavored  to  make  celluloid  keys  in  the 
same  manner  in  which  ivory  keys  had  been  made,  but  was  unsuccess- 
ful. He  then  succeeded  in  covering  the  entire  upper  surface  of  a  key- 
board with  a  sheet  of  celluloid,  fastened  to  the  wood  with  the  usual  cel- 
luloid cement.  This  method  of  construction  was  economical  of  time, 
and  has  reduced  the  price  of  the  cheaper  grade  of  keys.  The  invention 
did  not  consist  in  the  substitution  of  celluloid  for  ivory,  whereby  a 
reduction  in  the  price  of  keys  was  caused,  but  it  consisted  in  the  fact 
that,  by  the  use  of  celluloid,  there  was  practically  furnished  a  new 
and  useful  mode  of  constructing  key-boards,  viz.,  by  cementing  to  the 
board  a  single  sheet  of  the  veneer,  instead  of  by  gluing  a  large  number 
of  separate  pieces  of  ivory,  which  must  each  be  matched  and  sepa- 
rately  fastened  to  the  wood.  This  new  method  of  construction  was 
impracticable  with  ivory,  or  with  any  material  which  was  known  be- 
fore celluloid  was  manufactured,  and  it  required  invention  to  find 
out  and  demonstrate  that  key-boards  could  be  manufactured,  so  as  to 
be  a  commercial  article,  by  covering  their  upper  surfaces  with  a  single 
sheet  of  a  material  which  would  make  an  attractive  and  permanent 
ooating  for  the  wooden  keys,  because,  from  the  fact  that  celluloid 
existed,  it  by  no  means  followed  that  a  key-board  could  be  efficiently 
and  successfully  covered  with  it.  The  defendants  do  not  deny  the 
patentability  of  the  invention,  but  place  their  case  upon  non-infringe- 
ment, as  they  construe  the  patent. 

The  patentee  describes  his  invention,  in  the  descriptive  part  of  his 
patent,  as  follows : 

"It  consists  in  covering  a  suitable  key-board  blank,  on  its  exposed  upper  sux- 
face  and  edge,  with  a  sheet  or  scroll  of  some  plastic  composition,  which  is  ce- 
mented or  otherwise  caused  to  adhere  to  the  surfaces  whereon  it  is  desired. 
After  being  thus  coated,  the  blank  is  sawed  or  otherwise  severed  into  sec- 
tions, each  one  of  which  constitutes  a  covered  key.  *  *  *  In  the  accom- 
panying drawings,  A  represents  a  key-board  blank,  composed  of  wood  or 
any  other  suitable  material,  of  the  size  and  contour  required  to  form  the  num- 
ber of  keys  of  the  dimensions  required.  Over  the  upper  surface  and  outer 
edge  of  this  blank,  and  cemented  or  otherwise  secured  thereto  in  a  suitable 
manner,  is  provided  a  thin  sheet  or  scroll,  B,  of  plastic  composition.  So  far 
as  known,  the  material  termed  <  celluloid '  is  the  best  adapted  to  the  purpose  of 
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covering  the  blank,  though  it  is  plain  that  other  materials  of  a  plastic  nature 
may  answer.  The  covering  of  the  blank  with  the  sheet  of  composition  or 
material  completes  the  first  essential  step  towards  the  production  of  the  in- 
vention. The  next  operation  is  to  sever  the  blank  into  sections  of  the  desired 
size  to  form  the  keys,  D." 

The  claims  of  the  patent  are  the  following : 

"(1)  As  a  new  article  of  manufacture,  a  blank  key-board  covered  with  a 
continuous  s4rip  or  roll  of  plastic  composition,  substantially  as  specified.  (2) 
The  within-described  process  of  forming  piano  or  analogous  keys,  which 
consists  in  covering  a  key-board  blank  with  a  strip  of  plastic  material,  and 
then  cutting  out  each  key  from  the  coated  blank,  substantially  as  specified." 

The  specification  and  the  first  claim,  if  it  is  construed  literally, 
describe  a  broader  invention  than  Hyatt  made.  His  invention  did 
not  consist  in  covering  a  key-board  with  any  plastio  composition,  be- 
cause he  knew  nothing  of  the  adaptability  for  the  purpose  of  any 
other  material  than  the  one  which  has  the  general  name  of  celluloid ; 
neither  did  he  know  how  any  other  material  could  be  cemented  or 
fastened  to  the  wood.  His  invention  was  confined  to  the  materials 
upon  which  he  successfully  experimented,  and  his  patent  is  to  be 
limited  to  plastic  composition  of  the  nature  and  character  of  celluloid, 
and  cemented  to  the  wood  with  the  oement  with  which  celluloid  is 
usually  caused  to  adhere  to  another  surface. 

Each  defendant  is  a  manufacturer  of  piano  and  organ  keys,  and 
covers  the  upper  surfaces  and  edges  of  some  of  its  key-boards  each 
with  a  sheet  of  chrolithion,  or  celluloid,  and  also  covers  the  fronts  of 
the  same  key-boards  each  with  another  strip  of  the  same  material. 
They  insist  that  this  is  not  an  infringement  of  the  plaintiffs'  patent, 
which  they  construe  to  be  for  a  covering  of  the  upper  surface  and  the 
front  of  a  key-board  with  one  sheet  of  celluloid.  The  patent  speaks 
of  covering  the  "upper  surface  and  outer  edge"  of  the  blank,  but  it  is 
manifest  from  the  drawings  that  the  outer  edge  does  not  mean  the 
front,  but  the  edge  of  the  top  of  the  key-board.  The  defendants  do 
not  always  cover  the  whole  of  the  top  with  a  single  sheet  of  celluloid, 
but  sometimes  use  two  sheets.  It  is  an  infringement  if  a  substantial 
portion  of  the  upper  surface  of  the  key-board  is  covered  with  a  single 
sheet,  but  it  is  not  an  infringement  to  cover  single  keys  with  separate 
strips  of  celluloid. 

The  second  claim  of  the  patent  seems  to  have  been  inserted  for 
the  mere  purpose  of  having  more  than  one  claim.  As  a  statement 
of  the  invention,  which  consisted  in  covering  the  upper  surface  of  a 
key-board  with  a  single  sheet  of  celluloid,  it  is  useless,  and,  as  a  state- 
ment of  tne  process  of  making  key-boards,  it  is  incorrect.  It  is  far 
preferable  to  cement  an  unpolished  than  a  polished  sheet  to  the  key- 
board, as  the  inventor  well  knew,  and  therefore  the  next  operation, 
after  cementing  the  sheet,  is  to  level  and  polish  it.  The  defendants 
do  not  use  the  process  which  is  described  in  this  claim. 

Let  there  be  a  decree  for  an  injunction  against  the  infringement 
of  the  first  claim,  and  for  an  accounting. 
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Bostock  v.  Goodrich.1 


(Circuit  Court,  B.  D.  Pennsylvania.   June  2,  1884.) 


1.  Patents— Additional  Fbatorks— Improvement  upoh  Former  Invention— 

Infringements. 

Letters  pat  eat  for  an  improvement  made  to  a  patented  invention,  by  addi- 
tional features  having  no  material  effect  upon  the  character,  operation,  or  re- 
sult produced,  do  not  confer  upon  the  subsequent  patentee  a  right  to  use  the 
original  device. 

2.  Same— Splitting  dp  and  MuI/Tiflying  Olaimb. 

The  practice  of  unnecessarily  splitting  up  and  multiplying  claims  disap- 
proved. 

8.  Same — Evidence— Inconsistent  Conduct  of  Respondent. 

That  the  respondent  offered  a  large  sum  of  money  for  a  patent,  and  subse- 
quently took  out  patents  for  similar  devices,  are  facts  to  be  considered  as  be- 
ing inconsistent  with  his  subsequent  contention  of  want  of  novelty  in  the 
patent. 

4.  Bams — Sewing- Machine  Tuck-Greasers — Letters  Patent  Nob.  64,404,  80,- 
269,  81,160,  117,501. 

Letters  patent  No.  64,404,  issued  May  7,  1867,  and  No.  80,269,  issued  July 
28,  1868,  to  Edward  Bostock,  for  improvements  in  sewing-machine  tuck- 
creaser,  are  not  shown  to  want  patentable  novelty,  and  are  infringed  by  the 
devices  constructed  under  letters  patent  No.  81,160,  issued  August  18,  1868, 
and  No.  117,501,  issued  May  16,  1876,  to  Henry  O.  Goodrich. 

In  Equity.    Hearing  on  bill,  answer,  and  proofs. 

Bill  to  restrain  an  alleged  infringement  of  claims  Noa.  2,  3,  5,  and 
6,  of  patent  (No.  64,404)  issued  May  7, 1867,  to  Edward  Bostock,  and 
claim  No.  1  of  patent  (No.  80,269)  issued  July  28,  1868,  to  said  Bos- 
tock for  improvements  in  sewing-machine  tuck-creasers  assigned  by 
mesne  assignments  to  Sarah  L.  Bostock.  Respondent  contended 
that  there  was  no  patentable  novelty  over  21  prior  patents,  and  al- 
leged that  the  devices  made  and  sold  by  the  respondent  under  letters 
patent  (No.  81,160)  issued  August  18,  1868,  to  Henry  C.  Goodrich, 
and  (No.  117,501)  issued  May  16, 1876,  to  said  Goodrich,  for  improve- 
ments in  tuck-creasers  for  sewing-machines,  were  distinguishable 
from  the  Bostock  invention  in  the  construction  and  mode  of  opera- 
tion. 

H.  T.  Fenton  and  W.  W.  Ledyard,  for  complainant. 
West  ds  Bond,  (of  Chicago,)  for  respondent. 

Butler,  J.  The  patent  No.  80,270,  of  July  28, 1868,  having  been 
withdrawn  from  the  case,  we  have  for  consideration  only  those  of  No. 
64,404,  of  May  7,  1867,  and  No.  80,269,  of  July  28,  1868.  Of  No. 
64,404  the  defendant  is  charged  with  infringing  claims  2,  8,  5,  and  6, 
and  of  No.  80,269,  claim  1.  The  defense  set  up  is  want  of  novelty, 
and  non-infringement.  The  patentee  has  pursued  the  usual  and  re- 
prehensible practice  of  unnecessarily,  if  not  improperly,  splitting  up 
and  multiplying  claims.  Its  effect  here  (which  may  be  unimportant) 
we  are  not  called  upon  to  consider.    The  patent  No.  64,404  covers  a 

*  Reported  by  Albert  B.  Guilbert  and  H.  W.  Watson,  of  the  Philadelphia  bar. 
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right-angled  base-plate,  a  right-angled  spring-arm,  and  a  gauge-plate, 
with  downward  projection,  combined  as  described  in  the  specifications 
and  stated  in  the  claims.  No.  80,269  embraces  the  same  matters,  and 
also  an  improvement  on  the  original  device,  which  consists  in  trans- 
ferring the  slot,  through  which  annexation  to  the  sewing-machine  is 
made,  from  the  base-plate  to  the  gauge-plate. 

The  first  branch  of  the  defense  is  not,  we  think,  sustained  by  the 
proofs.  No  one  of  the  several  prior  inventions  exhibited,  seems  to 
cover  the  combination  embraced  iu  the  plaintiff 's  claims.  Consider- 
able embarrassment  was  encountered  in  passing  upon  this  question, 
from  the  absence  of  proper  models,  and  from  the  conflict  of  expert 
testimony.  The  burden  of  proof  being  on  the  defendant,  any  dis- 
advantage resulting  from  this  cause  falls  upon  him.  it  was  bis  duty 
to  show  the  alleged  anticipation  distinctly  and  clearly.  He  has  not 
done  so,  and  the  original  presumption  in  favor  of  the  patent  must, 
therefore,  be  allowed  to  stand.  This  presumption  is  greatly  strength- 
ened here  by  his  offer  of  a  large  sum  of  money  for  the  patents,  in 
1870.  This  offer  to  purchase  is  irreconcilable  with  his  present  atti- 
tude, as  are,  also,  his  acts  in  taking  out  several  patents  for  similar 
devices, — which,  according  to  the  defense  set  up,  are  anticipated . 
and  old. 

Nor  do  we  think  the  Becond  branch  of  defense  has  been  more  suc- 
cessful. Here,  again,  the  expert  testimony  is  in  direct  oonflict.  A 
comparison  of  the  device  manufactured  by  the  defendant,  however, 
with  the  plaintiff's,  shows  them  to  be  essentially  the  same, — in  de- 
sign or  purpose,  in  construction,  method  of  operation,  and  effect  pro- 
duced. Exhibit  E  seems  to  possess  every  feature  of  the  plaintiff's 
invention.  The  slight  structural  differences  are  unimportant.  They 
have  no  material  effect  upon  the  character  or  operation  of  the  ma- 
chine, or  the  result  produced.  While  the  grooved  wheel  does  not  re- 
volve, its  pressure  upon  the  knife  below  forms  a  crease,  precisely  as 
would  be  done  if  it  turned.  Whether  the  plaintiff's  revolves,  depends 
upon  the  extent  of  pressure  applied  and  friction  produced.  If  the  j 
defendant's  device  may  be  regarded  as  an  improvement  on  the  plain- 
tiff's because  of  additional  features,  this  will  not  justify  his  use  of  the 
plaintiff's  invention. 

A  decree  must  be  entered  accordingly. 
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United  States  v.  Colgate. 
[Oirouit  Court,  8.  D.  New  York.   August  9, 1884 

Iff  junction — Infringement— Litigated  Patent. 

The  United  States  cannot  be  heard  to  ask  an  injunction  restraining  the  com- 
mencement or  prosecution  of  suits  for  infringement  of  a  patent,  for  the  repeal 
of  which  they  have  begun  an  action. 

In  Equity. 

Eiihu  Root,  U.  S.  Atty.,  Charles  M.  Da  Costa,  and  Wager  Swayne, 
for  orator. 

Frederic  H.  Bette,  for  defendant. 

W heeler,  J.  This  suit  is  brought  by  direction  of  the  attorney 
general,  to  repeal  letters  patent  granting  exclusive  rights  to  inven- 
tions, and  has  now  been  heard  on  a  motion  for  a  preliminary  injunc- 
tion to  restrain  commencement  or  prosecution  of  suits  for  infringe- 
ment. The  patent  has  expired,  and  no  injunction  is  asked  against 
assignment  of  the  patent.  The  right  to  maintain  such  a  suit  is 
placed  upon  the  same  ground  as  that  to  repeal  a  patent  for  land. 
U.  S.  v.  Gunning,  18  Fed.  Rep. -511.  In  a  suit  to  vacate  a  patent 
for  land  it  would  hardly  be  claimed  that  the  patentee  should  be  re- 
strained from  preventing,  or  prosecuting  suits  for,  trespasses  to  the 
land  during  the  pendency  of  the  suit.  Such  acts  would  work  no  in- 
jury to  the  title  or  property  of  the  United  States  in  question  in  the 
suit.  The  United  States  deals  with  the  lands  as  a  proprietor,  and 
brings  suoh  suits  to  be  restored  to  its  proprietary  rights.  U.  S.  v. 
Schurz,  102  U.  8.  878;  U.  S.  v.  Stone,  2  Wall.  525.  Protection  of 
the  property  would  not  impair  those  rights.  Infringement  of  a  pat- 
ent is  a  trespass  upon  the  exclusive  rights  granted.  The  United 
States,  as  an  owner  or  proprietor,  has  no  interest  in  promoting  such 
trespasses ;  and  their  prevention,  or  the  prosecution  of  suits  for  their 
v  commission,  cannot  be  an  injury  to  the  United  States  as  a  proprie- 
tor. If  the  patent  is  repealed  the  suits  may  fall,  or  may  not;  but 
whether  they  do  or  not  is  a  matter  entirely  between  the  parties  to  the 
suits,  and  not  at  all  between  the  United  States  and  either  of  the  par- 
ties. No  reason  for  granting  the  motion  appears,  and  it  must  there- 
fore be  denied. 
Motion  denied. 
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{Circuit  Court,  8.  D.  Ohio,  W.  D.   August  22,  1884.) 


L  PiTeirre— Pete  us'  Carriage  Dashes— Sheaths  fob  Afpltiho  Mouldings. 
Patent  No.  178,493,  granted  George  M.  Peters  for  improvements  in  sheaths 
or  holders  for  applying  mouldings  to  the  tops  of  carriage  dash-boards,  held  to  be 
anticipated  by  a  machine  used  tor  putting  mouldings  on  combs  by  means  of  a 
sheath  constructed  and  operated  similarly.  That  the  machine  was  compara- 
tively small,  and  used  only  for  applying  mouldings  to  combs,  is  immaterial. 
2.  Same — Lnfbingbmbnt — Anticipation. 

That  which  would  infringe,  if  later,  anticipates,  if  earlier. 

In  Equity. 

J.  W.  Firestone  and  Wm.  HubbeU  Fisher,  for  complainant. 
Stem  A  Peck,  for  respondent. 

Sage,  J.    This  suit  is  brought  upon  letters  patent  No.  178,463, 
issued  to  complainant,  June  6, 1876,  for  an  improvement  in  tools  for 
attaching  sheet-metal  mouldings.   The  specifications  set  forth  the  in- 
vention  of  certain  new  and  useful  improvements  in  sheaths  or  holders 
for  applying  mouldings  to  the  tops  of  carriage  dash-boards,  and  that 
it  comprises  a  peculiarly  constructed  sheath  or  holder,  wherewith  the 
moulding  may  be  applied  expeditiously,  and  without  bending  or  buck- 
ling, or  injuring  or  marring,  either  the  moulding  or  dash-board.  The 
aheath  may  be  made  of  one  or  more  pieces  of  metal,  or  it  may  be 
made  of  wood  lined  with  a  metallic  hushing.    When  made  of  two 
pieces  or  parts,  which  is  the  form  preferred  by  the  patentee,  the  pieces 
are  connected  by  bolts  and  washers,  and  grooved  so  as  to  inclose  the 
moulding;  a  key  or  other  suitable  stop  being  fitted  within  the  sheath  to 
prevent  the  moulding  slipping  through  the  groove.    The  sheath  has 
undercut  notches  to  receive  the  key,  which  is  detachable,  and  serves 
as  a  stop  or  abutment  for  the  rear  end  of  the  moulding  to  rest  against. 
Notches  may  be  out  at  such  distances  from  the  front  end  of  the  sheath 
as  may  be  required  for  the  various  lengths  of  mouldings  to  be  used, 
or  the  notches  and  key  may  be  dispensed  with,  and  a  screw  stop,  de- 
scribed in  the  specifications,  substituted.    The  moulding  consists  of 
a  sheet-metal  tube,  having  a  longitudinal  slot  or  parting,  and  its  for. 
ward  end  is  made  flaring  or  trumpet-mouthed,  so  as  not  to  tear  the 
leather  coverings  of  the  dash  while  the  moulding  is  being  applied. 
The  dash  is  held  perfectly  rigid  in  clamps,  and  the  sheath,  containing 
the  moulding  and  fitting  it  closely  so  as  to  prevent  buckling,  is  drawn, 
by  means  of  a  cord  or  strap,  attached  to  a  hook  or  link,  pivoted  to 
the  front  end  and  guttered  to  avoid  contact  with  the  edge  of  the  dash, 
along  the  upper  edge  of  the  dash,  which  projects  above  the  clamps. 
As  the  sheath  advances,  the  flaring  mouth  serves  to  conduct  the 
leather  margins  of  the  dash  into  the  longitudinal  slot  of  the  mould- 
ing, and,  the  sheath  fitting  the  moulding  closely,  prevents  any  radial 

1  Reported  by  J.  C.  Harper,  Esq.,  of  the  Cincinnati  bar. 
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distention  and  causes  it  to  be  fitted  uniformly  and  securely  to  the 
daeh.  After  the  moulding  has  been  drawn  to  its  place  on  the  dash, 
the  sheath  may  be  retracted  without  withdrawing  the  moulding.  The 
flaring  or  trumpet  end  of  the  moulding  is  then  filed  off  or  disposed 
of  in  any  other  suitable  manner.  While  the  sheath  is  being  drawn 
along  the  top  of  the  dash,  the  moulding  is  impelled  forward  by  the 
key  or  stop,  and  consequently  no  strain  is  brought  to  bear  upon  the 
flaring  end  of  the  moulding.  "It  is  evident,"  says  the  patentee  in  the 
last  sentence  of  the  specifications,  "that  this  form  of  sheath  may  be 
advantageously  employed  for  attaching  sbeet-metal  mouldings  or  tubes 
to  various  articles,  and  I  reserve  the  right  to  use  it  for  any  and  every 
purpose  that  it  is  capable  of. " 

The  first  claim  is  "a  sheath  for  applying  metallic  mouldings,  said 
sheath  being  furnished  with  a  stop  for  advancing  the  moulding,  all 
substantially  for  the  purpose  specified."  The  second  claim  is  for  the 
sheath  described  in  the  specification,  furnished  with  recesses  and  a 
key,  or  their  equivalent  stops,  as  and  for  the  purpose  explained.  The 
third  claim  is  for  a  sheath  composed  of  two  grooved  bars,  held  to 
their  places  by  bolts  or  screws  and  washers  or  fillings,  whereby  it  may 
be  adjusted  to  mouldings  of  different  diameters.  The  fourth  claim  is 
for  the  combination  of  the  grooved  bars  forming  the  sheath,  and  gut- 
tered hook  or  shackle  described  in  the  specification,  for  the  object 
stated.  The  third  and  fourth  claims  need  not  be  considered.  None 
of  the  sheaths  used  by  respondents  contained  washers,  or  any  substi- 
tutes or  equivalents  taerefor,  whereby  they  were  rendered  capable  of 
adjustment  to  mouldings  of  different  diameters,  and  it  was  admitted 
on  the  hearing  that  there  was  no  infringement  of  the  fourth  claim. 

The  respondent's  evidence  establishes  that  as  early  as  September, 
1867,  Joseph  P.  Noyes,  a  manufacturer  of  combs  at  Binghampton, 
New  York,  used  a  machine  for  putting  mouldings  on  combs,  in  which 
the  moulding  was  heJd  in  a  sheath  fitting  it  closely,  and  having  an  ex- 
tension enough  smaller  to  fit  the  comb.  In  this  extension  there  was  a 
sliding  follower  fitted  to  abut  against  the  end  of  the  comb.  At  the 
extreme  opposite  end  of  the  larger  part  of  the  sheath  there  was  a  slot 
across  the  sheath,  containing  a  key  or  stop  to  prevent  the  sliding  of 
the  moulding.  The  follower  was  attached  to  a  slide  and  lever,  so 
that  when  a  moulding  was  laid  in  the  larger  part  of  the  sheath  and  the 
Comb  in  the  smaller  part,  the  comb,  being  prevented  from  bending  by 
the  walls  of  the  sheath,  could  be  forced  into  the  moulding  by  the  action 
of  the  slide  and  lever  upon  the  follower,  the  moulding  being  prevented 
from  bending  by  the  walls  of  the  part  of  the  sheath  within  which  it 
was  placed.  This  machine  was  in  use  more  than  three  years  before 
the  date  of  the  complainant's  invention.  That  this  was  a  compara- 
tively small  machine,  and  used  only  for  applying  mouldings  to  combs, 
is  not  material.  Planing  Mack.  Co.  v.  Keith,  101  U.  S.  490.  Nor 
is  it  material  that  the  groove  or  gutter  was  so  open  in  cross  section 
that  the  moulding  could  be  dropped  into  it.  Figure  6,  of  the  drawings 
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accompanying  the  letters  patent  issued  to  complainant,  shows  a  sheath 
of  like  shape,  and  is  referred  to  in  the  specifications  as  a  modified 
form  of  the  sheath  patented,  and  the  claim  is  so  broad  as  to  cover 
any  sheath,  of  any  material,  shape,  or  size,  for  applying  mouldings  to 
any  article. 

There  is  nothing  more  in  the  sheath  patented  to  the  complainant 
than  an  adaptation  of  the  sheath  used  at  Binghampton  to  the  appli- 
cation of  mouldings  to  carriage  dash-boards;  an  adaptation  which 
would  have  occurred  to  a  skilled  mechanic  without  the  exercise  of 
the  inventive  faculty.  Had  the  complainant's  invention  been  first  in 
time  and  patented,  the  Binghamton  sheath  would  have  been  an  in- 
fringement; and,  conversely,  had  the  Binghamton  sheath  been  pat- 
ented, the  complainant's  would  have  been  an  infringement.  That 
which  infringes,  if  later,  would  anticipate,  if  earlier.  Day  v.  Bankers' 
<£  Brokers'  Tel.  Co.  9  Blatchf.  345;  Buzzell  v.  Ftfeld,  7  Fed.  Kep. 
465. 

The  bill  is  dismissed  at  complainant's  costs. 


Butlee  and  others  v.  Shaw. 

(Circuit  Court,  D.  Massachusetts.    August  20,  1884.) 

L  Patents  fob  Inventions— Interference  Proceedings— Decision  of  Com- 
missioner of  Patents— How  Re viewed—  Rev.  St.  }  4915. 

From  a  decision  of  the  commissioner  of  patents  upon  an  interference  no  ap- 
peal lies  to  the  supreme  court  of  the  District  of  Columbia,  and  the  only  rem- 
edv  is  by  a  bill  in  equity  in  the  United  States  circuit  court,  under  Rev.  St.  f 
4915,  to  review  the  proceedings  in  the  patent-office. 

1  Same— Costs. 

The  last  clause  of  section  4915  of  the  Revised  Statutes,  requiring  the  appli- 
cant to  pay  all  the  expenses  of  the  proceeding,  whether  the  final  decision  is  in 
his  favor  or  not,  is  limited  to  cases  in  which  there  is  no  opposing  party  other 
than  the  commissioner  of  patents,  and  whenever  there  are  opposing  parties, 
as  in  a  contested  case  of  interference,  the  ordinary  rule  should  be  followed, 
and  costs  be  awarded  to  the  party  prevailing. 
8.  Same— Butler  Improved  Milk- Can — Anticipation— Shaw  Can. 

The  first  claim  of  the  patent  applied  for  by  Francis  G.  Butler,  on  November 
20, 1878,  for  an  improved  milk-can,  lidd  not  anticipated  by  the  original  patent 
granted  to  Philander  Shaw,  on  September  10,  1878,  for  an  improvement  in 
milk-cans,  and  that  while  Butler  was  not  entitled  to  a  patent  on  his  third 
claim,  he  was  entitled  to  a  patent  for  the  Invention  specified  in  his  first  claim, 
and  to  the  coats  of  this  suit. 

In  Equity. 

W.  E.  Simonds,  for  complainants. 
J.  J.  Coombs,  for  defendant. 
Before  Gbay  and  Nelson,  JJ. 

Gray,  Justice.    This  is  a  bill  in  equity  under  section  4915  of  the 
Revised  Statutes,  filed  in  this  court  on  August  16,  1882,  by  Francis 
G.  Butler,  a  citizen  of  Connecticut,  and  the  Vermont  Farm  Machine 
v.2lF,no.5— 21 
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Company,  a  Yermont  corporation,  as  his  assignee,  against  Betsey  H. 
Shaw,  a  eitizen  of  Massachusetts,  assignee  of  Philander  Shaw,  to 
obtain  an  adjudication  that  Butler  is  entitled  to  a  patent  for  improve- 
ments in  milk-cans,  which  has  been  refused  him  by  the  commissioner 
of  patents,  upon  an  interference  declared  between  him  and  the  de- 
fendant. 

The  case  cannot  be  well  understood  without  an  abstract  of  the  pro. 
oeediDgs  in  the  patent-office,  copies  of  which  have  been  submitted  to 
us,  and  which  were  in  substance  as  follows : 

On  September  10,  1878,  a  patent  was  issued  to  Philander  Shaw, 
on  an  application  filed  by  him  on  February  4, 1878.  The  apparatus 
described  in  the  specification  of  that  patent  was  as  follows : 

"A  milk  can,  a,  is  closed  at  the  top  by  a  hollow  float,  and  has  at  the  upper 
end  of  the  side  a  transparent  pane  of  glass,  through  which  the  formation  of 
the  cream  and  its  depth  can  readily  be  ascertained.  The  milk-can,  after  be- 
ing filled  with  milk,  is  placed  in  a  water-jacket,  i,  surrounded  on  its  sides 
and  bottom  with  a  hollow  closed  receptacle,  I,  into  which  steam  and  cold 
water  are  alternately  introduced;  the  steam,  at  the  side  of  the  receptacle,  by 
a  pipe  leading  from  an  ordinary  heater,  m,  ao  as  to  raise  the  temperature  of 
the  milk  to  about  130  deg.  Fahrenheit,  at  which  temperature  cream  is  most 
rapidly  separated;  and  the  cold  water  at  the  bottom  of  the  receptacle,  by  the 
force  of  gravity,  through  a  delivery  pipe  from  an  ordinary  water-cooler,  p,  so 
as  to  cool  the  milk  gradually  from  below,  prevent  downward  currents  in  the 
milk,  and  thus  form  cream  more  quickly  and  in  greater  proportion  than  in 
ordinary  open  cans.  Within  the  can  is  a  tube,  d,  rising  to  about  two-thirds 
of  the  height  of  the  can,  and  the  lower  end  of  which  projects  through  the 
side  of  the  can  near  the  bottom,  and  is  there  provided  with  a  suitable  stop- 
cock. Closely  fitted  into  the  upper  end  of  this  tube  is  another  tube,/,  open 
at  both  ends,  which  can  be  adjusted  up  and  down,  so  as  to  draw  off  the  cream 
at  the  level  of  its  junction  w\th  the  milk,  and  which  has  attached  to  its  upper 
end  a  graduated  scale,  g,  and  an  indicator,  h,  opposite  the  glass  pane,  so  as  to 
show  the  depth  of  the  cream,  and  how  much  is  drawn  off." 

The  claims  in  that  specification  were  as  follows : 

"(1)  The  herein  described  apparatus  for  obtaining  cream  from  milk,  con- 
sisting of  the  milk-can,  a,  the  water-jacket,  i,  the  closed  receptacle,  I,  the 
heater,  m,  and  the  cooler,  p,  as  set  forth. 

"(2)  The  herein  described  milk-can,  a,  for  raising  cream,  in  combination 
with  the  telescopic  tubes,  d,f,  the  graduated  scale,  g,  and  the  indicator,  h,  as 
and  for  the  purpose  set  forth." 

On  November  20, 1878,  Butler  filed  an  application  for  a  patent,  in 
which,  as  afterwards  amended  to  meet  objections  of  the  examiners,  he 
described  a  milk  vessel,  with  a  pane  of  glass  near  the  top  of  sufficient 
length,  vertically,  to  show  the  height  of  the  cream  raised  upon  the 
milk ;  and  with  an  outlet  at  the  bottom  opening  into  a  discharging 
tube  or  faucet,  turning  on  a  center  pin  or  arbor,  and  adjustable  so  as 
to  bring  its  discharging  mouth  at  a  height  above  the  bottom  of  the 
can,  equal  to  the  depth  of  the  layer  of  cream,  and  automatically  dis- 
charge all  the  milk,  leaving  the  cream  in  the  oan;  and  made  two 
claims,  the  second  of  which  is  not  now  insisted  on,  and  requires  no 
further  mention,  and  the  first  of  which  was  as  follows :  m 
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"(1)  A  mflk  vessel,  having  an  adjustable  faucet  that  can  be  set  to  auto- 
matically discharge  any  predetermined  quantity  of  milk,  to  leave  in  the  vessel 
a  certain  quantity  of  cream,  and  provided  with  a  glass  pane  to  ascertain  the 
degree  or  place  of  adjustment  of  the  faucet. " 

On  April  12,  1879,  the  examiner  rejected  this  first  claim  in  But- 
ler's application,  on  the  ground  that  its  subject-matter  had  been  an- 
ticipated by  the  patent  already  granted  to  Shaw.  Butler  thereupon 
asked  that  an  interference  might  be  declared  between  his  application 
and  that  patent.  An  interference  was  declared  between  Butler's  first 
claim  and  Shaw's  patent  upon  this  claim  or  issue : 

"A  can  for  milk  and  cream  separation,  having  an  adjustable  automatic  dis- 
charge faucet,  and  a  transparent  pane  by  which  the  place  or  degree  of  faucet 
adjustment  may  be  determined." 

In  the  interference  proceedings,  Butler  stated  that  in  November, 
1876,  he  conceived  and  practically  tested  the  invention  of  such  a  can 
as  described  in  this  issue.  Shaw  stated  that  in  March,  1876,  he  em- 
bodied his  invention  in  a  model;  and  on  April  5, 1880,  (Shaw  having 
died  in  September,  1879,)  Mrs.  Shaw,  at  the  suggestion  of  the  exam- 
iner, filed  an  application  for  a  reissue,  repeating  the  description  and 
the  claims  of  Shaw's  original  patent,  and  inserting  a  new  claim  in  the 
words  of  this  issue. 

The  examiner  of  interferences  decided  {hat  Shaw  was  the  prior 
inventor.  On  appeal  by  Butler  from  that  decision  to  the  board  of 
examiners  in  chief,  one  of  them  was  in  favor  of  affirming  it.  But 
the  majority  of  the  board  held  that  the  reissue  application  had  ma- 
terially enlarged  the  scope  of  Shaw's  claim,  and  had  brought  in  ob- 
jectionable new  matter  to  make  a  conflict,  when  none  existed  in  fact, 
between  the  two  devices;  that  Shaw's  other  claims  covered  his  real 
invention  and  all  that  he  was  entitled  to;  that  Butler's  first  claim 
was  limited  to  the  device  which  he  had  invented,  and  in  no  way 
trenched  upon  the  invention  of  Shaw;  that  Shaw's  device  was  for 
separating  cream  from  milk,  by  drawing  off  the  cream  from  the  top 
of  the  milk,  leaving  the  milk  in  the  can,  and  could  not  be  used  to 
draw  off  the  milk  and  leave  the  cream;  and  Butler's  device  was  for 
separating  milk  from  cream,  by  drawing  off  the  milk  at  the  bottom, 
leaving  the  cream  in  the  can,  and  could  not  be  used  to  draw  off  the 
cream  and  leave  the  milk;  that  the  two  devices  were  mechanically 
different,  having  no  feature  in  common,  except  the  glass  panes  and 
the  indicators,  which  were  well  known,  and  not  patentable  by  either; 
that  an  interference  had  been  declared,  and  the  parties  had  been  con- 
tending, on  a  matter  which  one  had  not  claimed  and  which  neither 
was  entitled  to;  and  therefore  recommended  that  the  interference  be 
dissolved  and  the  case  be  remanded  to  the  primary  examiner,  with 
instructions  to  reject  Shaw's  new  claim  and  allow  the  parties  to  take 
patents  on  their  other  claims,  unless  some  good  reason  could  be  shown 
for  rejection  on  further  examination. 
From  the  decision  of  the  board  of  examiners  Mrs.  Shaw  appealed 
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to  the  commissioner  of  patents  in  person,  who,  on  September  2, 1881, 
made  the  following  decision : 

''The  claim  at  issue  between  the  parties  to  this  controversy  reads  as  follows: 
'A  can  for  milk  and  crdam  separation,  having  an  adjustable  automatic  dis- 
charge faucet,  and  a  transparent  pane  by  which  the  place  [or  degree]  of  fau- 
cet adjustment  may  be  determined.'  Priority  of  invention  is  the  only  ques- 
tion to  be  determined.  While  it  is  true  that  the  devices  of  the  respective 
parties  are  different,  in  principle  they  are  the  same,  and  both  are  within  the 
terms  of  the  issue.  The  evidence  shows  that  Shaw  completed  a  model  of  his 
invention  in  March,  1876.  Whether  the  date  written  upon  the  model  is  the 
correct  one  or  not,  is  immaterial  in  this  case,  as  it  clearly  appears  that  some- 
time during  that  month  the  model  was  completed.  Butler  claims  to  have 
conceived  his  invention  in  November,  1876.  He  reduced  it  to  practice  in 
January  or  February  following.  1  find  nothing  in  the  testimony  showing 
an  abandonment  of  invention  on  the  part  of  Shaw ;  and  as  the  dates  above 
mentioned  show  that  he  was  the  prior  inventor,  I  affirm  the  decision  of  the 
board  of  examiners  in  chief,  awarding  him  priority  of  invention." 

From  the  terms  of  that  decision,  it  would  appear  that  the  learned 
commissioner  wholly  overlooked  the  decision  of  the  majority  of  the 
board  of  examiners  in  chief,  and  the  fact  that  Mrs.  Shaw  alone  had 
appealed  from  that  decision,  and  treated  the  case  as  if  the  decision 
of  the  dissenting  examiner  had  been  the  decision  of  the  board,  and  as 
if  Butler  had  been  the  appellant. 

Pursuant  to  that  decision  of  the  commissioner  of  patents,  a  reis- 
sue was  granted  on  October  18,  1881,  to  Mrs.  Shaw,  containing  the 
new  claim. 

On  September  27,  1881,  the  primary  examiner  took  up  Butler's 
original  application,  and  decided  that,  in  view  of  the  adverse  decision 
in  the  interference,  his  first  claim  should  be  erased.  On  October  3d, 
Butler  requested  a  reconsideration  of  that  claim*  and  also  amended 
his  application  by  adding  a  third  claim  in  the  words  of  the  declara- 
tion of  interference.  On  October  14.th,  the  examiner  decided  that 
Butler  could  not  be  allowed  this  claim,  because  it  was  the  subject- 
matter  of  the  interference  finally  decided  against  him.  On  October 
28th,  Butler  requested  a  reconsideration  of  the  rejection  of  his  first 
and  third  claims,  and  on  November  2d  the  examiner  again  rejected 
both  of  them.  On  December  2d,  Butler  appealed  from  this  decision 
to  the  board  of  examiners  in  ohiof,  who,  after  pointing  out  that  their 
former  decision  on  the  interference,  did  not  award  priority  to  Shaw, 
as  the  commissioner  of  patents  had  assumed,  and  expressing  an  opin- 
ion that  the  reissue  of  Shaw's  patent,  when  construed  in  the  light  of 
his  specification,  drawing,  and  model,  would  not  preclude  Butler  from 
being  allowed  his  first  claim,  concluded  thus : 

"Yet  the  former  examiner  having  held  that  the  old  patent  of  Shaw  author- 
ized the  making  of  the  above  third  claim,  and  that  said  third  claim  covered 
the  matter  of  the  first  claim,  and  the  commissioner  having  virtually  decided 
priority  in  favor  of  Shaw,  we  will  pro  forma  affirm  the  action  of  the  exam- 
iner now  in  charge,  and  let  the  matter  go  before  the  commissioner  for  disen- 
tanglement  and  adjudication." 
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From  this  decision  of  the  board  of  examiners  Butler  appealed  to 
the  commissioner  of  patents  in  person;  and  on  December  28,  1881, 
the  acting  commissioner  affirmed  the  decision,  for  these  reasons : 

"In  their  decision  in  the  interference  proceeding,  the  board  of  examiners  - 
in  chief  made  substantially  the  same  suggestion  with  reference  to  certain  dif- 
ferences existing  between  Butler  and  Shaw,  which  they  now  make  in  the  ex 
parte  proceeding.  These  differences  were  recognized  by  the  commissioner, 
bat  it  was  finally  held,  after  careful  consideration,  that,  notwithstanding 
these  differences,  the  claims  of  the  parties,  as  therein  presented,  were  sub- 
stantially identical.  The  first  claim  now  appealed  is  the  claim  that  was  in- 
volved in  the  interference  referred  to,  and  the  third  claim  is  drawn  up  in  the 
very  language  of  the  issue  in  that  case.  The  questions  presented  by  these 
claims  are  therefore  res  actjudicata,  and  clearly  cannot  be  reopened  in  an  ex 
parte  proceeding  upon  the  suggestion  of  the  defeated  party.  The  applicant 
must  therefore  be  final 'y  rejected,  upon  reference  to  the  adjudication  in  the 
interference  case  of  Butler  v.  8haw."  ' 

The  defendant  has  introduced  in  evidence  a  patent  issued  to  Butler 
on  January  31,  1882,  on  another  application  filed  by  him  on  Novem- 
ber 8, 1881,  the  specification  of  which  described  the  apparatus  as  in 
his  first  application,  and  the  claim  in  which  was  as  follows : 

"The  within  described  method  of  separating  cream  from  the  milk  from  or 
upon  which  it  shall  have  been  raised,  which  consists  in  first  ascertaining,  as 
set  forth,  the  quantity  or  depth  of  cream  raised  in  the  vessel,  and  then  ad- 
justing a  disc  haige  faucet  to  the  desired  point  and  withdrawing  the  milk 
f .  om  beneath  the  cream,  leaving  such  predetermined  quantity  of  cream  within 
the  vessel. " 

No  copies  of  the  proceedings  in  the  patent-office  upon  that  appli- 
cation having  been  submitted  to  us,  we  are  not  informed  of  the 
grounds  upon  which  Butler  was  granted  a  patent  for  the  method, 
while  he  was  refused  a  patent  for  the  machine  in  which  the  method 
was  embodied. 

At  the  argument  before  this  court,  the  defendant  contended  that 
Shaw  was  rightly  awarded  priority  of  invention  upon  the  olaim  stated 
in  the  declaration  of  interference;  that  if  Shaw  was  not  entitled  to 
that  olaim,  Butler  was  not ;  that  if  Butler  was  entitled  to  his  first 
claim,  he  had  mistaken  his  remedy,  by  filing  a  bill  in  equity  in  this 
court  to  review  the  decision  of  the  commissioner  of  patents  upon  the 
interference,  instead  of  appealing  to  the  supreme  court  of  the  District 
of  Columbia  from  the  final  rejection  of  this  olaim  by  the  acting  com- 
missioner ;  and  that  he  was  precluded  from  now  asserting  this  claim 
by  haying  taken  out  the  patent  of  January  31,  1882. 

The  proofs  before  us  clearly  show  that  Bntler  was  the  first  inventor 
of  the  device  described  in  his  first  claim  for  drawing  off  the  milk, 
leaving  the  cream  in  the  can ;  that  Shaw's  invention  was  limited  to 
the  device  which  he  described  for  drawing  off  the  cream,  leaving  the 
milk ;  that  the  two  inventions  differed  in  mechanical  construction  and 
in  practical  operation;  and  that  neither  was  broad  enough  to  include 


both. 
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It  follows  that  the  proceedings  in  the  patent-office  were  erroneous 
in  the  following  particulars :  (1)  The  decision  of  the  examiner,  on 
April  12,  1879,  rejecting  the  first  olaim  in  Butler's  application,  on 
x  the  ground  that  its  subject-matter  had  been  anticipated  by  Shaw's 
original  patent.  (2)  The  declaration  of  interference  between  Butler 
and  Shaw  on  an  issue  broader  than  either  had  theretofore  pretended 
to  claim,  or  was  entitled  to.  (3)  The  final  decree  of  the  commissioner 
of  patents,  on  September  2,  1881,  in  the  interference,  awarding  pri- 
ority of  invention  to  Shaw  upon  that  issue.  (4)  The  reissue  of  Shaw's 
patent  with  a  corresponding  claim. 

But  after  the  decision  of  the  commissioner  of  patents  in  favor  of 
Shaw  upon  the  broad  claim  stated  in  the  declaration  of  interference, 
and  the  reissue  of  Shaw's  patent  with  that  claim  inserted  accordingly, 
the  commissioner  of  patents  had  no  authority  to  revise  that  deoision, 
or  to  revoke  the  reissue.    Butler's  remedy  was  by  resort  to  the  courts. 

That  deoision  of  the  commissioner  of  patents,  so  long  as  it  stood, 
if  it  did  not  (as  the  acting  commissioner  afterwards  held  that  it  did) 
operate  as  an  adjudication  precluding  Butler  from  being  allowed  his 
first  claim,  yet  would,  so  far  as  the  action  of  the  patent-office  had  any 
effect,  make  a  patent,  if  afterwards  granted  to  him  for  that  olaim, 
subordinate  to  the  broader  claim  so  allowed  to  Shaw. 

An  appeal  by  Butler  to  the  supreme  court  of  the  District  of  Colum- 
bia from  the  later  decision  of  the  acting  commissioner,  on  December 
28, 1881,  rejecting  his  application,  would  not,  therefore,  afford  him  an 
adequate  remedy.  In  order  to  obtain  complete  relief,  he  must  have 
the  decision  of  the  commissioner  of  patents  upon  the  interference  re- 
viewed; and  that  can  only  be  done  by  bill  in  equity  in  a  circuit  court 
of  the  United  States.  From  the  decision  of  the  comissioner  of  pat- 
ents upon  an  interference,  no  appeal  lies  to  the  supreme  court  of  the 
District  of  Columbia,  and  the  only  remedy  is  by  bill  in  equity.  It  is 
only  in  other  cases  of  rejection  by  the  commissioner  of  an  application 
for  a  patent,  that  an  appeal  may,  perhaps  must,  be  taken  to  the  su- 
preme court  of  the  District  of  Columbia,  and  be  decided  by  that  court 
against  the  applicant,  before  he  may  file  a  bill  in  equity.    Bev.  St. 


When  an  applicant  for  a  patent  appeals  from  the  rejection  of  his 
application  by  the  commissioner  of  patents  to  the  supreme  court  of 
the  District  of  Columbia,  that  court  aots  strictly  as  a  court  of  appeal 
in  the  matter  of  granting  patents;  the  commissioner  of  patents  is 
the  appellee,  and  notice  to  parties  interested  is  given  through  him; 
the  hearing  is  summary,  and  is  confined  to  the  specific  reasons  of 
appeal,  and  to  the  evidence  produced  before  the  commissioner;  and 
it  is  expressly  provided  that  "no  opinion  or  decision  of  the  court  in 
any  suoh  case  shall  prevent  any  person  interested  from  the  right  to 
contest  the  validity  of  such  patent  in  any  court  wherein  the  same 
may  be  called  in  question."  Id.  §§  4913,  4914.  But  a  bill  in 
equity  in  a  circuit  court  of  the  United  States,  under  section  491ft, 


§§  629,  711,  4911,  4915. 
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by  a  party  against  whom  an  interference  has  been  decided  by  the 
commissioner  of  patents,  is  a  suit  within  the  ordinary  jurisdiction  in 
equity  of  the  courts  of  the  United  States;  the  court  itself  gives  no- 
tice to  adverse  parties;  the  statute  contains  no  provision  requiring 
the  case  to  be  heard  upon  the  evidence  produced  before  the  commis- 
sioner, or  restricting  the  effect  of  the  decree ;  and,  as  has  been  held 
in  this  and  other  circuits,  the  "court  may  receive  new  evidence,  and 
has  the  same  powers  as  in  other  oases  in  equity.  Whipple  v.  Miner, 
15  Fed.  Rep.  117,  before  Lowell,  J.;  Ex  parte  Squire,  8  Ban.  &  A. 
133,  before  Treat,  J.,  and  Atkinson  v.  Boardman,  before  Mr.  Justice 
Nelson,  there  cited.  Doubtless,  upon  general  principles,  and  in  ac- 
cordance with  the  rule  expressly  deolared  in  section  4918  in  the  case 
of  a  similar  bill  between  parties  interested  in  interfering  patents,  the 
judgment  cannot  affect  the  right  of  any  person  except  the  parties  to 
the  suit,  and  those  subsequently  deriving  title  under  them. 

The  question  now  before  us,  however,  is  not,  what  effect  an  adjudi- 
cation in  this  case  in  favor  of  the  complainants  may  have  in  future 
suits,  but  whether  the  commissioner  erred  to  their  prejudice  in  his 
decision  upon  the  interference ;  and,  for  the  reasons  already  stated, 
that  decision  was  erroneous  in  awarding  priority  of  invention  to 
Shaw  upon  the  broad  claim  stated  in  the  declaration  of  interference, 
to  the  detriment  of  Butler's  first  claim,  on  which  he  was  clearly  en- 
titled to  a  patent. 

The  position  of  the  defendant,  that  Butler  is  precluded,  by  having 
taken  out  the  patent  of  January  31,  1882,*  from  now  asserting  his 
first  claim,  cannot  be  sustained.  The  application  for  that  patent 
was  filed  by  Butler  after  the  decision  against  him  upon  the  interfer- 
ence, and  after  repeated  rejection  by  the  primary  examiner  of  his  first 
and  third  claims.  His  object  in  filing  it  evidently  was  to  secure  so 
much  of  his  invention  as  the  patent-office  was  willing  to  allow  to 
him,  without  intending  to  abandon  his  effort  to  procure  a  reversal  of 
its  action  in  other  respects.  After  the  filing  of  his  last  application, 
he  continued  diligently  to  prosecute  his  appeal  to  the  board  of  exam- 
iners and  to  the  commissioner  of  patents  from  the  rejection  of  his 
former  application;  and  the  present  bill  to  review  the  adverse  de- 
cision of  the  commissioner  upon  the  interference  was  filed  within  a 
year  after  that  decision  was  made.  Under  these  circumstances,  no 
intention  to  abandon  the  claims  asserted  in  the  bill  can  be  inferred 
from  his  having  meanwhile  applied  for  and  taken  out  the  patent  of 
January  31,  1882.  Suffolk  Co.  v.  Hayden,  3  Wall.  315;  Adams  v. 
Jones,  1  Fisher,  Pat.  Cas.  527;  Graham  v.  McCormick,  10  Biss.  39; 
McMillin  V.  Rees,  5  Ban.  &  A.  269. 

The  question  of  the  validity  of  that  patent  is  not  presented  by  this 
bill.  Nor  is  it  necessary,  for  the  decision  of  this  case,  to  consider 
the  question,  strongly  contested  at  the  bar,  whether  Shaw's  inven- 
tion was  prior  in  time  to  Butler's.  Neither  of  those  questions,  there- 
fore, is  passed  upon  or  concluded  by  this  opinion. 
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The  last  clause  of  section  4915  of  the  Revised  Statutes,  requiring 
the  applicant  to  pay  all  the  expenses  of  the  proceeding  whether  the 
final  decision  is  in  his  favor  or  not,  is,  in  manifest  intention,  if  not  by 
unavoidable  construction,  limited  to  cases  in  which  there  is  no  op- 
posing party  other  than  the  commissioner  of  patents,  and  in  whioh, 
therefore,  the  costs,  if  not  paid  by  the  applicant,  would  fall  upon  the 
commissioner,  and  upon  the  government  whose  officer  he  is.  When- 
ever there  are  opposing  parties,  as  in  a  contested  case  of  interference, 
the  ordinary  rule  should  be  followed,  and  costs  be  awarded  to  the 
party  prevailing. 

The  result  is  that  while  Butler  is  not  entitled  to  a  patent  on  his 
third  claim,  there  -must  be  a  decree  that  he  is  entitled,  according  to 
law,  to  receive  a  patent  for  the  invention  specified  in  his  first  claim, 
and  for  costs.    Decree  for  the  complainants  accordingly. 


Forncrook  v.  Root.1 
{Circuit  Court,  N.  D.  Ohio.  1884.) 

1.  Patrhts — Seotiokal  Hokey-Frames. 

Patent  No.  248,674,  granted  to  James  Forncrook  for  an  improvement  in  sec- 
tional honey-frames,  held  .void  for  want  of  novelty. 

2.  Bame— Specific  Mechanism. 

Whether  such  patent  is  for  a  honey  section  containing  a  combination  of  all 
the  elements  specified,  so  that  each  element  has  been  made  material,  qumre; 
but  held,  that  the  patent  is  not  merely  for  the  blank  adapted  for  the  construc- 
tion of  the  honey  section  by  simply  bending  and  uniting  the  ends,  but  also  em- 
braces the  honey-frame,  as  thus  formed  and  made  out  of  such  blank. 

In  Equity. 

Wm.  P.  Wells,  for  complainant. 
J.  A.  Osborne,  for  defendant. 

Matthews,  Justice.  This  is  a  bill  in  equity  to  restrain  the  alleged 
infringement  of  letters  patent  No.  243,674,  granted  June  28,  1881, 
to  the  complainant,  James  Forncrook,  of  Watertown,  Wisconsin,  for 
a  new  and  useful  improvement  in  sectional  honey-frames,  and  for  an 
account,  etc. 

The  claim  of  the  patent  is  as  follows : 

"As  a  new  article  of  manufacture,  a  blank  for  honey- frames  formed  of  a 
single  piece  of  wood  having  transverse  angular,  grooves,  c,  longitudinal 
groove,  d,  and  recesses,  6,  all  arranged  in  the  manner  shown  and,  described." 

As  set  out  in  the  specifications, — 

"This  invention  relates  to  an  improvement  in  sectional  honey-frames,  the 
object  being  to  so  construct  them  that  they  shall  be  stionger  and  in  a  more 
portable  form  than  the  frames  now  used  for  such  purposes;  and  the  iuven- 

1  Reported  by  J.  C.  Harper,  Esq.,  of  the  Cincinnati  bar. 
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tion  consists,  essentially,  in  forming  the  frame  from  a  single  blank  or  piece 
of  material  having  all  the  necessary  grooves  and  recesses  required  to  form  a 
complete  frame  cot  in  it,  the  ends  of  the  blank  being  notched  or  dentated, 
and  angular  grooves  cut  across  it  at  those  points  which  are  to  form  the  cor- 
ners. These  blanks,  after  being  thus  prepared,  may  be  packed  solidly  in 
,  boxes  or  otherwise  for  transportation,  and  when  required  for  use  are  bent 
into  the  square  form,  and  their  ends  united  at  one  of  the  corners  by  means  of 
the  interlocking  notches  or  teeth,  thus  forming  a  complete  frame,  ready  for 
use." 

It  is  further  stated  that — 

i 

"The  blanks  for  these  frames  are  preferably  formed  from  some  light,  taste- 
less, and  comparatively  tough  wood,  which  will  bend  at  the  corners  without 
steaming  or  boiling,  such  as  basswood  or  whitewood;  the  material  being  pro- 
duced by  cutting  it  from  the  log  in  the  form  of  a  thick  veneer,  or  by  sawing 
into  thin  stuff  and  then  planing  both  surfaces.  The  blanks  are  then  out  from 
this  material,  of  the  proper  width  and  length,  and  the  ends  dentated,  as  shown 
at  a,  a,  by  means  of  a  series  of  circular  saws  placed  close  together  upon  an  ar- 
bor or  other  suitable  tool,  so  that  they  will  interlock  when  brought  together. 
The  recesses,  b,  b,  are  then  formed  in  its  edges  at  such  points  in  its  length  as 
will  bring  them  at  the  top  and  bottom  of  the  frames  when  set  up  in  the  hive. 
These  recesses  form  openings,  which  allow  space  for  the  passage  of  the  bees 
between  the  frames,  and  for  the  ventilation  of  this  part  of  the  hive.  Three 
triangular  grooves,  c,  c,  c,  are  then  cut  across  the  blank  at  such  points  in  its 
length  as  will  divide  it  into  four  nearly  equal  parts,  each  of  which  forms  one 
side  of  the  frame  after  the  blank  is  bent  into  a  quadrangular  shape.  These 
triangular  grooves  are  cut  nearly  through  the  blank,  sufficient  wood  only  be- 
ing left  to  hold  the  parts  firmly  together.  As  the  sides  of  the  grooves,  c,  are 
inclined  towards  each  other  at  a  right  angle,  it  follows  that,  when  the  blank 
is  bent  into  the  form  of  a  frame,  these  grooves  make  perfectly  fitting  miter- 
joints  at  three  of  its  corners,  the  fourth  corner  being  that  at  which  the  ends 
of  the  blank  are  united  to  each  other  by  means  of  the  interlocking  teeth 
formed  thereon.  In  one  of  the  spaces  between  two  of  the  grooves,  e,  and 
preferably  that  which  will  form  the  top  of  the  frame  when  placed  in  the  hive, 
is  formed  a  longitudinal  groove,  d,  for  the  guide-stiip,  which  makes  a  secure 
point  of  attachment  for  the  comb  when  the  bees  begin  to  build  in  the  frames 
set  side  by  side  in  the  hive  with  the  parts  of  the  frame  containing  the  re- 
cesses, 6,  b,  at  top." 

"These  frames,"  it  is  added,  "meet  a  want  long  felt  by  bee-keepers, 
as  those  in  common  use  are  either  dovetailed  or  nailed  together  at 
the  corners ;  and  if  set  np  at  the  manufactory,  form  a  large  bulk  for 
transportation,  and  are  very  liable  to  breakage  in  handling;  but  if 
sold  to  the  user  in  pieces  to  be  put  together  by  him,  the  numerous 
joints  to  be  made  cause  loss  of  time,  and  produce  a  very  fragile  arti- 
cle when  finished,  which  loses  its  rectangular  shape  with  the  slight- 
est rough  usage,  as  the  joints  at  the  corners  lack  the  necessary 
strength  and  rigidity  to  Jiold  them  in  shape." 

"My  frame,"  the  specification  continues,  "will  be  found  to  possess 
none  of  the  above-named  defects,  as  it  is  intended  for  transportation 
in  solid  packages  before  being  set  up,  and  when  set  up  possesses 
great  strength  and  rigidity,  preserving  its  form  without  difficulty  dur- 
ing all  the  rough  handling  to  which  such  frames  are  frequently  sub- 
jected." 
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The  defendant  denies  infringement,  and  alleges  want  of  patentable 
novelty  in  the  alleged  invention. 

It  is  admitted  that  the  defendant  manufactures  and  sells  blanks 
for  honey-frames  like  those  of  the  complainant,  in  all  respects  but 
one.  They  omit  the  longitudinal  groove  for  the  guide-strip,  for  at-  , 
taching  a  piece  of  comb  as  a  beginning  point  for  the  work  of  the  bees. 
It  is  claimed  by  the  defendant  that  tills  omission  is  sufficient  to  dis- 
tinguish his  manufactii  re  from  that  described  in  the  patent,  as  it  is 
contended  that  the  patent  is  for  a  honey  section  containing  a  com- 
bination of  all  the  elements  specified  in  the  patent,  so  that  each  ele- 
ment, by  force  of  the  patent,  has  been  made  material  to  the  alleged 
invention  described  and  secured  thereby.  It  is  insisted,  however,  on 
the  other  hand,  that  this  is  a  misconception  of  the  invention  patented, 
and  that  "the  patent,"  to  use  the  language  of  counsel,  is  for  "the  con- 
struction of  a  blank  completely  adapted  to  form  a  honey  section  ready 
for  immediate  use  by  simply  bending  it  into  shape  and  joining  its 
ends;"  that  is,  the  patent  is  not  for  a  honey  section  with  all  the  feat- 
ures enumerated,  considered  as  a  combination,  but  for  the  blank 
adapted  for  its  construction  by  simply  bending  and  uniting  the  ends. 
Conceding  this  to  be  the  true  meaning  of  the  claim,  it  is  necessary, 
to  support  the  patent,  to  consider  it  as  embracing  the  honey-frame 
as  thus  formed  and  made  out  of  such  a  blank;  for  supposing  the 
frame  or  section  not  to  be  covered  by  the  patent,  would  leave,  as  in- 
cluded in  and  covered  by  it,  merely  the  idea  of  leaving  the  blank  in 
its  condition  as  such,  for  the  purpose  of  more  convenient  packing  and 
transportation,  to  be  formed  by  bending  together  and  uniting  its  ends, 
by  the  purchaser  for  use,  into  a  honey-frame.  The  embodiment  of 
that  single  idea  can  hardly  be  supposed  to  be  the  proper  subject  of 
a  patent.  It  is  merely  the  adoption  of  a  form  for  handling  and  pack- 
ing, which  is  not  regarded  by  the  statute  as  an  improvement  in  an 
art  or  manufacture.  If  the  patentee  is  entitled  to  claim  the  blank  as 
a  new  and  useful  device,  it  is  because  it  is  a  constituent  of  the  frame 
or  section  into  which  it  is  formed  by  bending,  no  matter  who  bends 
it,  whether  the  maker  or  the  purchaser  for  use.  And  if  the  state  of 
the  art,  at  the  date  of  the  alleged  invention,  was  such  that  the  pat- 
entee oannot  claim  as  his  invention  the  honey  frame  or  section  when 
formed  by  bending  and  uniting  the  ends  of  such  a  frame,  then  he  oan- 
not, for  the  same  reason,  claim  as  his  invention  such  a  blank  for  the- 
purpose  of  forming  it  into  a  frame  or  a  section. 

The  question,  therefore,  is  whether,  upon  the  evidence  at  the  date 
of  the  alleged  invention,  the  manufacturer  of  honey  frames  or  sec- 
tions, by  bending  and  uniting  the  ends  of  a  blank  consisting  of  a  sin- 
gle pieoe,  substantially  as  described  in  this  patent,  was  a  patentable 
novelty.  Upon  a  careful  comparison,  and  consideration  of  all  the 
evidence,  this  question  must  be  answered  in  the  negative.  Alexander 
Fiddes  testifies  to  making  and  using  honey  sections  formed  from  a 
single  pieoe,  grooved,  bent,  and  united  at  the  ends,  as  early  as  1872 
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and  1873,  some  of  which  he  sold  to  others  for  use ;  and  if  those  now 
made  by  the  complainant,  under  his  patent,  are  superior  in  any  re- 
spect to  those  first  specimens  of  the  manufacture,  it  is  merely  in  point 
of  finish  and  workmanship.  There  is  no  difference  whatever  in  prin- 
ciple, and  the  early  examples  were  complete  and  practical  frames, 
actually  used,  and  perfectly  serving  the  purpose,  so  that  they  cannot 
be  considered  as  rude  and  imperfect  experiments,  subsequently  de- 
veloped into  a  successful  manufacture. 

This  conclusion,  indeed,  is  required  by  the  production  in  evidence 
of  the  patent  granted  to  Hutchins,  of  December  8,  1874,  No.  157,473, 
which  is  for  a  machine  for  the  manufacture  of  just  such  blanks  from 
the  original  log  of  wood,  to  be  bent  iuto  form,  and  the  ends  united,  so 
as  to  make  the  sides  of  a  box  for  any  purpose.  The  invention  of  such  a 
machine,  of  course,  supposes  knowledge  of  the  blanks  it  was  designed 
to  manufacture ;  and  the  transfer  of  the  use  of  a  box  made  from  such 
a  blank,  from  the  ordinary  purposes  to  the  simple  and  special  pur- 
pose of  a  box  or  frame  for  a  honey  section,  is  merely  a  new  use  of  an 
old  and  well-known  article,  which  involves  no  invention. 

It  results  from  these  views  that  the  equity  of  the  case  is  with  the 
defendant,  and  that  the  complainant's  bill  must  be  dismissed,  with 
costs ;  and  it  is  so  ordered. 


United  States  v.  Burlington  &  Hendebson  County  Fhbby  Co. 

(Dittriet  Court,  8.  D.  Iowa.    June  Term,  1884.) 

1.  Coif 8TITUTI ON AIi  LAW — NAVIGABLE  WATERS  OF  UNITED  STATES. 

Hirers  are  navigable  waters  of  the  United  States,  within  the  meaning  of  the 
acts  of  congress,  in  contradistinction  from  the  navigable  rivers  of  the  states, 
when  they  form  in  their  ordinary  condition  by  themselves,  or  by  uniting  with 
other  rivera,  a  continued  highway  over  which  commerce  is  or  mav  be  carried  on 
with  other  states  or  foreign  countries  in  the  customary  modes  In  which  com- 
merce is  conducted  by  water. 

2.  Same— Navigable  Waters  of  a  State. 

A  lake  or  river  which  is  completely  within  the  limits  of  a  state,  without  any 
navigable  outlet  to  any  other  state  or  country,  is  a  navigable  water  of  the  state 
not  within  the  jurisdiction  of  the  federal  government. 

3.  Bake — Jurisdiction  of  Federal  Courts— How  Conferred. 

In  order  to  give  jurisdiction  to  a'  federal  court  in  any  case  whatever,  the  con- 
stitution and  the  statute  law  must  concur.  It  is  not  sufficient  that  the  jurisdic- 
tion may  be  found  in  the  constitution  or  the  law ;  the  two  must  co-operate :  the 
constitution  as  the  fountain,  and  the  laws  of  congress  as  the  streams  from  which 
and  through  which  the  waters  of  jurisdiction  dow  to  the  court. 

4.  Sams — Admiralty  Jurisdiction  Exclusive  —  State  Law  Creating  or  En- 

forcing Maritime  Liens. 

The  admiralty  jurisdiction  of  the  federal  courts  is  exclusive,  and  all  state 
laws  creating  maritime  liens,  or  jurisdiction  in  rem  to  enforce  such  liens,  are  un- 
constitutional and  void. 

5.  Same— Regulation  of  Commerce. 

The  admiralty  jurisdiction  of  the  courts  of  the  Unf  ted  States  cannot  be  made 
to  depend  on  regulations  of  commerce.  They  are  entirely  distinct  things,  hav- 
ing no  necessary  connection  with  one  another,  and  are  conferred  in  the  con- 
stitution by  separate  and  distinct  grants. 
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6.  Same — Navigability  as  Test  of  Jurisdiction  —  Vessels  Engaged  in  Do- 

mestic Commerce. 

Navigability  being  the  test  of  admiralty  jurisdiction,  the  true  doctrine  now 
is  that  "the  admiralty  jurisdiction  of  the  United  States  courts  extends  to  all 
vessels  navigating  the  waters  of  the  United  States,  whatever  may  be  the  char- 
acter of  the  commerce  in  which  they  are  engaged,  whether  foreign,  interstate, 
or  completely  internal  to  the  states. 

7.  Same— Power  of  Congeebs  to  Regulate  Navigation. 

Congress  has  power  to  regulate  by  law  the  navigation  of  boats  and  vessels 
floating  in  the  navigable  waters  of  the  United  States  when  engaged  exclusively 
in  the  domestic  commerce  of  the  states.  ' 

8.  Same  — Violation  of  Rev.  8t.  $  4466  —  Ferry-Boat  —  Excursion  between 

Ports  in  Same  State— Maritime  Tort — Libel  in  Personam. 

A  boat  or  vessel  plying  between  two  ports  in  the  same  state,  upon  any  navi- 
gable water  of  the  United  States,  but  engaged  exclusively  in  the  domestic  com- 
merce of  the  state,  is  within  the  admiralty  jurisdiction  of  the  United  States,  and 
when  a  steam  ferry-boat,  contrary  to  the  provision  of  Rev.  St.  $  4466.  carries 
passengers  on  an  excursion,  largely  in  excess  of  the  number  allowed  by  her  per- 
mit, and  <f ails  to  carry  the  required  number  of  life-preservers,  she  is  guilty  of  a 
marine  tort,  and  a  United  States  district  court  has  jurisdiction  of  a  libel  in 
pernonam  against  her  owners  and  master  to  recover  the  penalty  prescribed  by 
section  4500. 

This  is  a  proceeding  in  admiralty,  by  information  filed  by  the  dis- 
trict attorney  against  the  defendants  in  personam,  charging  them,  as 
owners  and  master  of  the  steamer  John  Taylor,  with  the  violation  of 
the  laws  of  the  United  States  regulating  steam-vessels.  That  law 
provides  in  substance,  among  other  things,  that  all  passenger  steam- 
vessels  navigating  any  waters  of  the  United  States,  etc.,  engaging  in 
excursions,  shall  obtain  from  the  inspector  a  special  permit  in  writ- 
ing for  the  occasion,  in  which  the  number  of  passengers  that  may  be 
carried,  and  the  number  and  kind  of  life-preservers,  shall  be  stated, 
etc.  The  statute  further  prescribes  a  penalty  of  $500  for  the  viola- 
tion of  said  provision.    Rev.  St.  §§  4400,  4466,  4500.  ' 

It  is  alleged  in  the  libel  that  the  said  John  Taylor  was  a  boat  pro- 
pelled by  steam,  and  that  said  steamer  violated  said  provision,  in  the 
fact  that  she  carried  passengers  largely  in  excess  of  the  number  al- 
lowed by  her  permit,  and  that  she  failed  to  carry  the  required  num- 
ber of  boats  and  life-preservers.  The  defense  set  up  is — First,  that 
the  boat,  upon  the  excursion  in  question,  carried  citizens  of  the  city 
of  Burlington,  Iowa,  only,  upon  the  Mississippi  river  from  that  city 
to  another  place  in  the  state  of  Iowa,  within  the  same  county  in 
which  said  city  is  situated,  and  that  the  transaction  in  question  in 
nowise  appertained  to  commerce  with  any  other  state  than  the  state 
of  Iowa,  but  that  it  was  a  transaction  connected  solely  and  exclusively 
with  the  domestic  intercourse  of  said  state ;  second,  that  the  boat  was 
not  a  passenger  steamer,  but  a  steam  ferry-boat,  plying  between  said 
city  of  Burlington  and  the  Illinois  shore,  and  that  as  such  she  is  ex- 
cepted from  the  penalty  prescribed  by  the  statute. 

John  S.  Runnells,  Dist.  Atty.,  and  William  T.  Rankin,  for  libelant. 

Newman  &  Blake,  for  respondents. 

Love,  J.  It  thus  appears  that  the  boat  in  question  was  propelled 
by  steam,  and  that  she  was  engaged  in  navigating  the  Mississippi 
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river,  carrying  passengers  from  one  place  in  the  state  of  Iowa  to  an- 
other place  in  the  same  state.  Jt  does  not  appear  that  she  was  en- 
gaged in  any  interstate  commerce  whatever.  "Commerce,"  says  the 
supreme  oourt  of  the  United  States  in  Gibbons  v.  Ogden,  9  Wheat.  1, 
"js  more  than  traffic:  it  is  intercourse;"  and  the  carrying  of  passen- 
gers is  commercial  intercourse.  Th*j  navigation  in  question  was 
within  a  "water  of  the  United  States,"  as  contradistinguished  from 
"a  water  of  the  states ;"  but  the  commerce  in  which  the  boat  was  en* 
gaged  was  "completely  internal"  to  the  state  of  Iowa.  Such  being 
the  facts,  the  counsel  for  the  respondents  contend  that  the  case  is  not 
within  the  jurisdiction  of  the  district  court  of  the  United  States.  It 
is  necessary,  in  the  decision  of  this  case,  to  keep  clearly  in  view  the 
definition  of  the  terms  "waters  of  the  United  States,"  as  given  by  the 
supreme  court  of  the  United  States.  In  The  Daniel  Bali,  10  Wall, 
563,  the  supreme  court  say  that  our  jpvers  are  "navigable  waters  of 
the  United  States,  within  the  meaning  of  the  acts  of  congress,  in  con- 
tradistinction from  the  navigable  rivers  of  the  states,  when  they  form 
in  their  ordinary  condition  by  themselves,  or  by  uniting  with  other 
rivers,  a  continued  highway  over  which  commerce  is  or  may  be  car- 
ried on  with  other  states  or  foreign  countries,  in  the  customary  modes 
in  which  commerce  is  conducted  by  water."  Within  this  definition 
the  court  has  held  the  Fox  river,  and  also  the  Grand  river,  a  small 
navigable  stream  wholly  within  the  state  of  Michigan,  flowing  into 
Lake  Michigan,  to  be  a  "navigable  water"  of  the  United  States.  See, 
also,  The  Montello,  11  Wall.  411,  and  particularly  the  same  case,  20 
Wall.  430.  In  Ex  parte  Boyer,  109  U.  S.  629,  S.  C.  3  Sup.  Ct.  Rep. 
434,  the  supreme  court  approved  the  dicta  of  these  cases,  and  held 
that  the  Illinois  and  Michigan  canal,  though  a  water-way  wholly  arti- 
ficial, is  public  water  of  the  United  States,  and  within  the  legitimate 
scope  of  the  admiralty  jurisdiction.  It  follows  that  a  lake  or  river 
which  is  completely  within  the  limits  of  a  state,  without  any  nav- 
igable outlet  to  any  other  state  or  country,  is  a  navigable  water  of  the 
state  not  within  .the  jurisdiction  of  the  federal  government.  It  thus 
appears  that  the  so-called  waters  of  the  United  States  include  navi- 
gable streams  without  number ;  indeed,  the  whole  river  system  of  our 
country,  where  navigation  exists  with  a  flowage  to  the  sea,  or  either 
directly  or  indirectly  from  one  state  to  another.  Now,  suppose  a  boat 
or  vessel  to  be  plying  between  two  ports  in  the  same  state  upon  any 
navigable  water  of  the  United  States  as  thus  defined,  but  engaged 
exclusively  in  the  domestic  commerce  of  the  state,  is  she  within  the 
admiralty  jurisdiction  of  the  United  States?  Counsel  insist  that  she 
is  not.  Is  it,  then,  the  character  of  the  river,  as  a  navigable  water  of 
the  United  States,  or  the  particular  kind  of  commerce  in  which  the 
boat  is  engaged,  that  determines  the  jurisdiction?  That  the  boat,  in 
the  case  now  before  the  court,  was  locally  within  the  admiralty  juris- 
diction of  this  court,  there  is,  of  course,  no  doubt  whatever,  for  she 
was  afloat  upon  the  Mississippi  river.    But  counsel  contend  that  tbe 
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"flubject-matter"  as  well  as  the  locality  mast  be  taken  into  account  in 
determining  the  jurisdiction;  that  the  boat  in  question  was  employed 
exclusively  in  the  domestic  commerce  of  the  state  of  Iowa;  that  she 
was  not,  therefore,  within  the  grant  of  power  to  congress  to  regulate 
commerce  among  the  states,  which  is  the  only  source  of  power  in  the 
constitution  applicable  to  thatfsase. 

It  will  be  seen,  as  we  proceed,  that  the  argument  of  counsel  would 
have  had  great,  perhaps  conclusive,  force,  if  it  had  been  made  prior 
to  the  decision  of  the  supreme  court  in  the  case  of  The  Genesee  Chief, 
12  How.  443,  in  the  year  1851.  That  decision,  it  is  well  known, 
worked  a  great  change  in  the  jurisdiction  of  the  federal  courts  with 
respect  to  cases  growing  out  of  the  navigation  of  the  rivers  of  the 
United  States  above  tide-water.  The  effect  of  that  decision  will  be 
presently  considered. 

In  order  to  give  jurisdiction  to  a  federal  court  in  any  case  what- 
ever, the  constitution  and  the  statute  law  must  concur.  It  is  not 
sufficient  that  the  jurisdiction  may  be  found  in  the  constitution  or 
the  law.  The  two  must  co-operate;  the  constitution  as  the  foun- 
tain, and  the  laws  of  congress  as  the  streams  from  which  and 
through  which  the  waters  of  jurisdiction  flow  to  the  court.  This  re- 
sults necessarily  from  the  structure  of  the  federal  government.  It 
is  a  government  of  granted  and  limited  powers.  All  powers  not 
granted  by  the  constitution  to  the  federal  government  nor  prohibited 
to  the  states  are  reserved  to  the  states  or  the  people.  The  great  re- 
siduum of  legislative,  executive,  and  judicial  power  remains  in  the 
states.  With  respect  to  the  federal  government,  the  question  always 
is,  what  powers  are  granted?  with  regard  to  the  states,  what  powers 
are  prohibited  ?  There  are  in  the  federal  constitution  two  distinct 
and  independent  provisions  touching  the  subject  of  navigation  and 
oommeroe.  Article  1,  §  8,  as  follows :  "Congress  shall  have  power 
to  regulate  commeroe  with  foreign  nations,  and  among  the  several 
states  and  among  the  Indian  tribes,"  etc.  Article  3,  §  2 :  "The  ju- 
dicial power  shall  extend  to  all  cases  of  admiralty  and  maritime  ju- 
risdiction," etc. 

For  more  than  50  years  after  the  organization  of  the  American 
courts  it  was  the  received  doctrine  that  admiralty  jurisdiction  was 
limited  to  tide-water.  This  doctrine  was  inherited  with  the  law  of 
admiralty  from  the  mother  country.  It  received  the  sanction  of  the 
supreme  court  of  the  United  States  in  the  year  1825,  in  the  case  of 
The  Thomas  Jefferson,  10  Wheat.  428.  The  flow  of  the  tides  is  well 
adapted  to  measure  the  necessity  of  admiralty  jurisdiction  in  Eng- 
land, where  navigation  and  tide-water  are  practically  co-extensive. 
But  with  the  vast  expansion  of  commeroe  by  steam  navigation  upon 
our  great  titleless  lakes  and  far-flowing  rivers,  it  became  in  time  ap- 
parent that  the  flux  and  reflux  of  the  tides  as  a  test  of  admiralty  ju- 
risdiction was  wholly  unsuited  to  the  necessities  of  commerce  and 
navigation  in  this  country.    It  was  like  an  attempt  to  clothe  a  giant 
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with  garments  adapted  to  the  form  of  a  dwarf.  Hence  the  decision 
of  the  supreme  court  of  the  United  States  in  The  Genesee  Chief,  12 
How.  452.  This  decision  was  rendered  in  1851.  It  wholly  over- 
ruled The  Thomas  Jefferson,  and  established  the  doctrine  that  hence- 
forth navigability,  not  tide-water,  was  to  be  the  true  test  of  admiralty 
jurisdiction  in  this  country.  The  result  of  this  decision  was  to  ex- 
tend the  admiralty  jurisdiction  of  our  courts  over  all  the  navigable 
waters  of  the  United  States.  The  court,  in  this  case,  also  distinctly 
repudiated  the  doctrine  that  admiralty  jurisdiction  depends  upon  the 
commercial  power  of  the  constitution.    The  court  say : 

"Nor  can  the  jurisdiction  of  the  courts  of  the  United  States  be  made  to  de- 
pend on  regulations  of  commerce.  They  are  entirely  distinct  things,  having 
no  necessary  connection  with  one  another,  and  are  conferred  in  the  constitu- 
tion by  separate  and  distinct  grants."   See  12  How.  452. 

It  is  manifest  that  prior  to  the  decision  in  The  Genesee  Chief  there 
was  apparently  but  one  source  of  federal  jurisdiction  over  commerce 
and  navigation  above  tide-water,  namely,  the  power  of  congress  to 
regulate  commerce  among  the  states.    The  supreme  court,  in  Gib- 
bons v.  Ogden,  9  Wheat.  217,  held  that  navigation  is  necessarily  in- 
volved in  maritime  commerce,  and  therefore  that  congress  was  fully 
competent  to  pass  laws  regulating  the  navigation  of  vessels  engaged 
in  interstate  commerce ;  but  the  court  traced  the  power  to  regulate 
navigation  to  the  power  to  regulate  commerce.    The  court  at  the 
same  time  held  that  the  power  to  regulate  interstate  commerce  does 
not  comprehend  that  commerce  which  is  completely  internal  to  the 
states.    It  is  a  necessary  inference  that  congress  had  no  power,  as 
the  law  was  understood  prior  to  the  decision  in  question,  to  regulate 
navigation  above  tide-water  when  it  was  concerned  exclusively  with 
the  domestic  commerce  of  the  states,  even  when  the  vessel  carrying 
it  on  was  afloat  in  the  navigable  waters  of  the  United  States.  But 
whoever  will  take  the  pains  to  examine  the  decisions  of  the  supreme 
court  subsequent  to  The  Genesee  Chief  will  find  a  marked  change  in 
the  course  of  judicial  thought  in  that  tribunal  with  respect  to  nav- 
igation above  tide-water.    It  is  apparent  that  a  new  source  of  juris- 
diction above  tide-water  was  discovered.    It  became  necessary  to 
take  into  view  the  clause  of  the  constitution  extending  the  judicial 
power  of  the  United  States  to  all  questions  of  admiralty  and  mari- 
time jurisdiction.    The  result,  in  my  opinion,  is  that,  navigability 
being  the  test  of  admiralty  jurisdiction,  the  true  doctrine  now  is  that 
the  admiralty  jurisdiction  extends  to  all  vessels  navigating  the  waters 
of  the  United  States,  as  contradistinguished  from  the  waters  of  the 
states,  whatever  may  be  the  character  of  the  commerce  in  which  they 
are  engaged,  whether  foreign,  interstate,  or  completely  internal  to  the 
states.    All  admiralty  jurisdiction  refers  directly  or  indirectly  to  nav- 
igation.   It  is  the  vessel  and  its  navigation,  and  the  crimes,  torts,  and 
contracts  growing  out  of  it,  that  form  the  objects  of  admiralty  juris- 
diction.   Commerce  is  only  so  far  an  object  of  admiralty  jurisdiction 
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as  it  is  connected  incidentally  with  navigation.  The  admiralty  has 
nothing  whatever  to  do  with  commerce  upon  land;  but  it  deals  ex- 
tensively with  navigation  for  purposes  entirely  disconnected  from 
commerce.  Hence  the  law  of  admiralty  was  anciently  called  the  law 
of  the  sea.  That,  with  its  present  extension,  would  be  a  misnomer. 
It  ought  to  receive  a  new  baptism  as  the  law  of  navigation  and  mar- 
itime commerce ;  navigability,  not  salt  water,  being  now  locajly  the 
test  of  its  existence. 

The  law  of  congress  having,  in  concurrence  with  the  constitution, 
conferred  upon  the  district  courts  original  cognizance  of  "all  cases  of 
admiralty  and  maritime  jurisdiction,"  it  is  material  to  inquire  what 
are  in  general  cases  of  admiralty  and  maritime  jurisdiction.  The  gen- 
eral jurisdiction  of  the  admiralty  embraces  maritime  contracts,  torts, 
and  crimes.  Grimes  committed  within  the  jurisdiction  of  the  states 
being  expressly  excepted  from  the  jurisdiction  of  the  federal  courts  "by 
the  crimes  act,  we  have  no  present  concern  with  that  class  of  cases. 
Rev.  St.  §  5339.  The  civil  jurisdiction  of  the  admiralty  includes  all 
marine  contracts  and  torts.  The  subject-matter  is  the  test  of  a  ma- 
rine contract.  A  contract  appertaining  to  commerce  and  navigation, 
wherever  made,  to  be  performed  on  the  navigable  waters  of  the  United 
States,  is  in  general  a  marine  contract.  But  with  respect  to  marine 
torts  the  test  is  locality.  This  doctrine  is  settled  by  authorities  too 
numerous  for  citation.  The  Belfast,  7  Wall.  637 ;  The  Commerce,  1 
Black,  574;  2  Pars.  Shigp.  &  Adm.  347.  A  marine  tort  certainly 
cannot  be  made  to  depend  upon  the  kind  of  commerce  in  which  the 
ship  is  employed.  If  a  marine  tort  be  committed  anywhere  upon  a 
navigable  water  of  the  United  States,  whether  the  ship  or  vess9l  be 
engaged  in  commerce  wholly  domestic  to  a  state  or  interstate,  the 
case  is  one  of  admiralty  and  maritime  jurisdiction.  The  Commerce, 
1  Black,  570.  See  what  is  said  by  Clifford,  J.,  in  delivering  the 
opinion  in  The  Belfast,  supra,  670;  and  by  Chief  Justice  Chase  in 
The  Mary  Washington,  5  Amer.  Law  Reg.  647,  at  bottom  of  page. 
See,  also,  The  Magnolia,  20  How.  296.  Suppose  a  collision  of  two 
vessels  on  the  Missouri  river,  within  the  limits  of  that  state,  both  em- 
ployed in  the  strictly  domestic  commerce  of  the  state,  or  one  in  such 
domestic  commerce  and  the  other  in  commerce  with  other  states; 
would  not  the  tort  in  either  case  be  within  the  admiralty?  Certainly; 
because  the  tort  is  marine,  and  the  locality — the  Missouri  river — 
is  within  the  admiralty  jurisdiction  of  the  United  States. 

Neither  is  the  kind  of  commerce  carried  on  by  the  vessel,  whether 
interstate  or  intro-state,  any  test  of  a  maritime  contract.  The  Bel- 
fast, supra.  In  this  case  it  was  decided  that  a  contract  of  affreight- 
ment for  the  transportation  of  cotton  from  a  port  in  one  state  to  a 
port  in  the  same  state  is  a  maritime  contract  within  the  admiralty. 
The  same  was  held  in  The  Mary  Washington,  supra. 

The  general  question  is  whether  or  not  the  vessels  navigating  the 
waters  of  the  United  States,  but  carrying  on  domestic  trade  of  a  state 
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exclusively,  are  within  the  scope  of  the  admiralty  jurisdiction  ?  If, 
under  such  circumstances,  the  federal  admiralty  jurisdiction  does  not 
extend  over  the  navigable  waters  of  the  United  States  to  all  cases  of 
contract  and  tort  growing  out  of  the  kind  of  commerce  and  naviga- 
tion indicated,  the  suitor  must  be  remitted  for  redress  to  the  common- 
law  jurisdiction  of  the  local  courts;  for  there  is  and  can  be  no  ad- 
miralty jurisdiction  whatever,  other  than  that  of  the  United  States, 
applicable  to  such  cases.  It  is  settled  by  many  cases  that  the  admi- 
ralty jurisdiction  of  the  federal  courts  is  exclusive,  and  that  all  state 
laws  creating  maritime  liens,  or  jurisdiction  in  rem  to  enforce  such 
liens,  are  unconstitutional  and  void.  The  Moses  Taylor,  4  Wall.  411 ; 
The  Hine  v.  Trevor,  Id.  555 ;  The  Belfast,  1  Wall.  624;  The  Lottawanna, 
21  Wall.  558.  So  strong  is  this  principle  of  exclusive  jurisdiction 
that  it  is  now  settled  by  The  Lottawanna  and  other  cases  that  where 
state  laws  create  liens  upon  the  boat  not  strictly  maritime  and  within 
the  admiralty, — such,  for  example,  as  a  lien  upon  the  boat  for  supplies 
in  her  home  port, — the  federal  admiralty  will  recognize  and  enforce 
them,  and  that  no  state  court  can  be  clothed  with  power  to  enforce 
such  liens  by  proceedings  in  rem.  Thus  the  state  courts  are  not  only 
impotent  to  enforce  general  maritime  liens,  but  they  are  equally  inad- 
equate to  the  duty  of  enforcing,  by  proceedings  in  rem,  liens  oreated 
upon  the  vessel  by  the  legislative  power  under  which  they  sit  to  ad- 
minister justice. 

Again,  the  admiralty  jurisdiction -above  tide-water  now  stands  upon 
exactly  the  same  footing  as  the  admiralty  jurisdiction  below  tide- 
water and  upon  the  sea-coast.  The  decision  in  The  Genesee  Chief 
has  worked  this  result.  If,  therefore,  the  admiralty  jurisdiction  upon 
our  rivers  above  the  flux  of  the  tides  be  excluded  where  the  vessel, 
though  floating  in  the  waters  of  the  United  States,  is  engaged  in 
strictly  domestic  commerce,  I  can  see  no  good  reason  why  it  may  not 
on  the  same  ground  be  excluded  upon  the  sea-board  within  the  bor- 
ders of  the  states,  in  cases  where  the  vessel  is  employed  in  a  commerce 
completely  internal  to  the  states.  But  no  one,  I  think,  would  con- 
tend that  a  doctrine  leading  to  such  a  result  could  be  maintained. 
It  is  startling  to  think  of  the  mischievous  consequences  of  excluding 
all  admiralty  jurisdiction  from  so  large  a  class  of  cases  as  must  in- 
evitably grow  out  of  strictty  domestic  state  commerce,  upon  the  vast 
stretches  of  navigable  water,  both  of  the  sea-coasts  and  lake  and 
river  shores,  and  remitting  the  parties  for  redress  to  the  wholly  in- 
adequate remedies  of  the  common  law  touching  maritime  injuries. 
For  if,  in  such  cases,  the  admiralty  jurisdiction  be  excluded,  the  only 
remedies  upon  marine  torts  and  contracts  would  be  by  actions  in  per- 
sonam at  common  law,  and  by  proceedings  in  attachment  under  the 
state  statutes. 

But,  assuming  that  the  class  of  cases  just  referred  to  is  within  the 
cognizance  of  the  admiralty,  it  may  be  questioned  whether  or  not 
the  very  case  now  before  the  court  is  one  of  admiralty  and  maritime 
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jurisdiction.  The  present  case  is  a  marine  tort.  It  grew  oat  of  a 
transaction  in  the  navigation  of  a  vessel  upon  the  Mississippi  river 
in  violation  of  an  act  of  congress,  which  makes  it  an  offense,  and 
subjects  it  to  a  pecuniary  penalty.  It  bears  the  test  of  all  marine 
torts — locality. 

The  present  case  is,  in  my  judgment,  identioal  in  principle  with 
The  La  Vengeance,  3  Dall.  297.    That  case  was,  like  the  present,  pros- 
ecuted by  ex  officio  information,  in  the  district  court,  against  the 
French  schooner  La  Vengeance,  alleging  that  certain  arms  and  am- 
munition were  exported  in  that  schooner,  contrary  to  the  act  of  May 
22,  1794.    The  only  question  made  was  whether  or  not  it  was  a  civil 
cause,  and  a  cause  of  admiralty  and  maritime  jurisdiction.    The  court 
said  they  were  perfectly  satisfied  that,  in  the  first  place,  it  was  a 
cause  of  admiralty  and  maritime  jurisdiction ;  that  the  exportation 
of  arms  and  ammunition  was  simply  the  offense ;  and  the  exporta- 
tion was  entirely  a  water  transaction.  It  commenced  at  Sandy  Hook, 
which  must  have  been  upon  the  water.    In  the  next  place,  the  court 
was  unanimous  that  it  was  a  civil  cause ;  it  was  a  process  in  the  na- 
ture of  a  libel  in  rem,  and  does  not  in  any  degree  touch  the  person 
of  the  offender.    The  questions  decided  here  were  vital;  because,  if 
it  was  not  a  cause  of  admiralty  and  maritime  jurisdiction,  or  not  a 
civil  cause,  the  trial  must  have  been  by  jury ;  whereas,  the  court  be- 
low decreed  a  forfeiture,  sitting  without  a  jury.    "The  point  in  this 
case,"  says  Mr.  Justice  Nelson,  delivering  the  opinion  in  The  Eagle, 
8  Wall.  26,  "was  contested  in  several  subsequent  cases,  but  the  court 
adhered  firmly  to  its  first  decision."    The  Daniel  Bali,  supra,  was 
also,  in  principle,  like  the  present  case.    It  was  a  proceeding  in  rem 
to  enforce  penalties  affixed  by  an  act  of  congress  for  the  violation  of 
the  act  requiring  the  master  or  owner  of  the  boat  to  take  out  license, 
etc.    The  court  gave  judgment  against  the  boat,  and  must,  therefore, 
have  treated  the  penalty  as  a  maritime  lien  upon  the  vessel.    Ii  is 
true  that  The  La  Vengeance  and  The  Daniel  Ball  were  oases  of  seiz- 
ure.   The  proceeding  in  those  cases  was  in  rem;  in  the  present  case 
it  is  in  personam.    That,  however,  can  make  no  difference  in  the 
question  of  jurisdiction.    It  is  not  by  the  form  of  the  proceeding,  but 
by  the  nature  of  the  case,  and  the  locality  of  the  injury,  that  we  must 
determine  whether  a  tort  is  of  common  law  or  admiralty  jurisdiction. 
In  many  cases  in  admiralty,  where  liens  exist,  the  proceeding  may 
be  in  personam  or  in  rem,  or  in  both  simultaneously.    Ben.  Adm.  §§ 
204,  361,  362;  Admiralty  Rules  13,  14,  15;  Manro  v.  Almeida,  10 
Wheat.  473.    All  seizures  upon  land,  for  the  violation  of  the  revenue 
laws,  are  proceedings  in  rem  after  the  course  of  the  admiralty.  All 
such  cases  are,  nevertheless,  common-law  oauses,  triable  by  jury. 
The  fact  of  seizure,  therefore,  is  not  decisive  in  determining  the  .juris- 
diction. 

But  counsel  say  that,  even  conceding  that  the  admiralty  jurisdiction 
extends  over  all  the  navigable  waters  of  the  Union,  "it  must  be  con- 
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fined  to  cases  arising  under  the  eonstitntion ;  that  is,  that  1  the  thing 
charged  must  not  only  occur  on  navigable  water,  but  the  transaction 
itself  must  be  one  'which  the  government  has,  under  the  constitution, 
the  right  to  regulate.' "  The  inference  is  that  congress,  under  the 
power  to  regulate  commerce  among  the  states,  has  no  authority  to 
regulate  navigation  concerned  exclusively  with  the  domestic  com- 
merce of  the  states.  The  burden  of  this  argument  is  that  the  power 
to  pass  laws  regulating  navigation  is  derived  solely  from  the  power  to 
regulate  commerce,  and  that  where  the  vessel,  though  engaged  in  navi- 
gation upon  the  waters  of 'the  United  States,  is  employed  exclusively 
in  the  internal  commerce  of  a  state,  the  power  of  congress  is  not  appli- 
cable to  her  navigation.  This  argument,  I  think,  entirely  confounds 
navigation  with  commerce,  and  ignores  the  faot  that  the  former  may 
exist  as  a  th'ng  entirely  distinct  from  the  latter.  Moreover,  it  leaves 
out  of  view  tae  consideration  that  the  power  of  congress  over  naviga- 
tion may  be  derived  from  the  double  sources  of  the  commercial  power 
and  the  admiralty  power;  in  some  oases  from  one  power,  and  in 
other  eases  from  both.  Vessels  may  navigate  the  waters  of  the  Union 
for  the  purpose  of  pleasure  simply,  or  for  warlike  ends,  or  in  the 
course  of  mere  trial  trips  without  the  least  view  to  commerce.  In  such 
cases  there  would  be  navigation  without  commerce,  and  would  not  the 
power  of  congress  extend  to  the  subject  of  their  navigation  as  such  ? 
The  power  of  congress  to  regulate  navigation,  therefore,  is  not  wholly 
derived  from  the  power  to  regulate  commerce.  There  are  other 
sources  of  legislative  authority  over  the  subject  of  navigation.  May 
not  the  admiralty  power  be  invoked  as  one  of  the  sources  of  legisla- 
tive authority  over  navigation  in  the  public  waters  of  the  United 
States,  whether  it  be  concerned  with  foreign  commerce  or  interstate 
commerce,  or  the  strictly  domestic  commerce  of  the  states,  or  trips  for 
pleasure  or  trial  trips?  What  are  the  subject-matters  of  admiralty 
jurisdiction?  Maritime  contraots,  torts,  and  crimes;  contracts  to  be 
performed  and  torts  and  crimes  committed  upon  water  in  the  course 
of  or  in  connected  with  navigation.  The  constitution  commits  to  a 
branch  of  the  general  government  power  over  all  cases  of  admiralty 
and  maritime  jurisdiction.  May  not  congress,  within  the  scope  of 
this  power,  change,  alter,  or  amend  the  law  of  marine  contracts,  torts, 
and  crimes?  May  not  congress,  by  virtue  of  the  admiralty  power, 
define  anew  what  shall  constitute  a  tort  or  crime  in  the  navigation  of 
a  vessel  upon  the  waters  of  the  Union  ?  Congress  has  in  fact  created 
numerous  offenses  against  the  laws  of  the  United  States  upon  the 
subject  of  "impost  navigation  and  trade,"  which,  when  committed  upon 
water  in  the  course  of  navigation,  fall  within  the  admiralty  jurisdic- 
tion. This  has  been  the  course  of  legislation  from  the  earliest  period 
of  the  government  to  our  own  day.  Navigation  is  a  special  object  of 
admiralty  and  maritime  jurisdiction.  Is  not  the  national  legislature 
competent  under  the  admiralty  power  to  declare  what  cases  connected 
with  navigation  are  of  admiralty  jurisdiction,  and  to  create  offenses 
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within  that  jurisdiction  ?  The  La  Vengeance,  The  Daniel  Ball,  supra. 
In  both  of  these  cases  penal  offenses  were  created  by  the  legislation 
of  congress. - 

It  may  be  said  that  marine  commerce  includes  navigation,  and 
therefore  that  congress  may  derive  authority  to'  pass  navigation  laws 
through  the  power  to  regulate  commerce  among  the  states.  It  is 
true  that  maritime  commerce  implies  navigation,  but  not  all  kinds  of 
navigation.  If  we  deduce  the' authority  of  congress  to  regulate  navi- 
gation exclusively  from  the  power  to  regulate  commerce,  we  must 
confine  it  to  commerce  with  foreign  nations,  among  the  states,  and 
with  the  Indian  tribes.  But  since  congress  has  power  to  regulate 
some  kinds  of  navigation  not  within  that  category,  we  cannot  deduce 
its  legislative  authority  wholly  from  that  source.  Legislative  author- 
ity in  congress  may,  in  some  instances,  be  derived  from  more  than 
one  grant  in  the  constitution,  as  a  river  may  receive  its  waters 
through  streams  flowing  from  different  sources.  Thus  the  authority 
tcbuild  and  equip  vessels  of  war  is,  doubtless,  implied  in  the  power 
to  "declare  war,"  but  the  same  authority  is  more  directly  conferred  by 
the  power  to  "provide  and  maintain  a  navy." 

The  question  is  whether  or  not  congress  has,  under  the  constitu- 
tion, power  to  regulate  by  law  the  navigation  of  boats  and  vessels 
floating  in  the  navigable  waters  of  the  United  States,  when  engaged 
exclusively  in  the  domestic  commerce  of  the  states.  The  respondent's 
counsel  answer  this  question  in  the  negative,  on  the  ground  that  the 
power  of  congress  is  restricted  to  the  regulation  of  commerce  among 
the  several  states.  If  the  power  of  congress  is  not  full  and  plenary 
over  navigation  in  all  the  waters  of  the  United  States  and  over  all 
vessels  carrying  on  commerce  upon  the  same,  whether  foreign,  coast- 
wise, interstate,  or  striotly  domestic  to  the  states,  a  disastrous  con- 
flict must  occur,  both  legislative  and  judicial.  If  the  respondent's 
counsel  be  right  in  their  position,  congress  has  power  to  regulate  one 
class  of  vessels  and  the  states  another  olass  navigating  the  same  wa- 
ters side  by  side.  In  order  to  determine  the  law  and  the  jurisdiction 
it  would  be  necessary  in  every  case  to  first  ascertain  in  what  kind 
of  commerce  the  vessel  is  engaged.  Congress  would  have  the  un- 
doubted right  to  prescribe  rules  and  regulations  for  the  navigation  of 
vessels  carrying  on  commerce  among  the  states  and  afloat  upon  the 
waters  of  the  United  States.  The  states,  upon  the  respondent's  the- 
ory, would  have  power  to  regulate  the  navigation  in  the  same  waters 
of  water-craft  engaged  in  their  strictly  domestic  commerce.  The  fed- 
eral government  might  prescribe  one  set  of  rules  and  regulations;  the 
state  government,  a  different  set  of  rules  and  regulations.  By  one  au- 
thority certain  signals  for  the  safety  of  navigation  might  be  prescribed ; 
by  the  other,  different  signals  for  the  same  emergency.  One  legisla- 
tive power  might,  in  a  given  situation,  give  the  ascending  boat  the 
channel ;  the  other,  the  descending  boat.  One  government  might  lay 
down  a  rule  for  steam  and  sail  vessels  passing  each  other,  in  conflict 
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with  the  rule  prescribed  by  the  other.  In  short,  the  conflict  of  rules 
for  the  safe  navigation  of  water-craft  carrying  passengers  and  prop- 
erty in  the  narrqw  water-ways  of  onr  numberless  rivers  and  artificial 
channels  of  commerce  would  be  infinite,  unless  the  power  of  the  states 
be  excluded  and  that  of  the  federal  government  be  made  full  and 
plenary  over  the  navigable  waters  of  the  United  States.  It  is  need- 
less to  dwell  upon  the  mischiefs  likely  to  result  from  a  conflict  of  rules 
and  regulations.    They  would  be  simply  intolerable. 

All  that  is  here  said  applies  with  equal  force  to  the  power  of  con- 
gress to  regulate  navigation  upon  the  sea-coast  and  lake  shores  within 
the  limits  of  the  states  by  vessels  engaged  in  strictly  domestic  com- 
merce of  the  states.  The  power  of  congress  must  be  exactly  the 
same  over  navigation  above  and  below  tide-water.  It  is  quite  certain 
that  the  navigation  laws  of  the  United  States  are  now  framed  upon 
the  assumption  of  the  plenary  power  of  congress  over  the  subject  of 
navigation  upon  the  waters  of  the  United  States,  without  reference  to 
the  question  of  intro-state  or  interstate  commerce.  See,  for  illustra- 
tion, the  Revised  Statutes.  Wherever  navigation  exists  which  may 
carry  the  vessel  beyond  the  limits  of  a  state  into  another  jurisdiction, 
there  is  a  necessity  for  admiralty  jurisdiction  to  establish  and  enforce 
the  lien  of  parties  who  may  furnish  the  vessel  in  the  state  from  which 
she  may  escape.  Hence,  everywhere  upon  the  navigable  waters  of 
the  United  States,  as  defined  in  The  Daniel  Ball,  the  admiralty  juris- 
diction is  a  public  necessity.  But  where  navigation  exists  upon  the 
waters  of  a  state  with  no  outlet — as  upon  a  land-locked  lake  or  river 
flowing  into  the  same — there  is  no  need  of  admiralty  jurisdiction, 
since  the  vessel  cannot  escape  from  the  state  jurisdiction.  She  is 
always  necessarily  in  her  home  port,  and  the  process  of  the  local  law. 
could  reach  her  owners.  Hence,  neither  the  admiralty  lien  nor  the 
proceeding  in  rem  to  enforce  it  would  be  required. 

I  am  aware  that  defendants'  counsel  have  some  warrant  for  their 
position  in  the  cases  cited  by  them  in  the  argument.  It  will  be  seen, 
however,  by  an  examination  of  the  cases,  that  their  authorities  con- 
sist of  dicta  disapproved,  or  cases  overruled  by  the  supreme  court  of 
the  United  States  in  later  deoisions.  The  defendants'  counsel  rely 
upon  the  following  cases :  The  Bright  Star,  Woolw.  267 ;  Allen  v. 
Newberry,  21  How.  245 ;  Maguire  v.  Card,  21  How.  248. 

Neither  The  Bright  Star  nor  Allen  v.  Newberry  are  in  point  here. 
Both  of  these  cases  turned  upon  the  construction  of  acts  of  congress 
which  in  express  terms  limited  the  jurisdiction  to  cases,  one  of  tort 
and  the  other  of  contract,  growing  out  of  commerce  between  different 
states  and  territories.  The  decision  in  The  Bright  Star  turned  upon 
the  fourth  section  of  the  act  of  1864,  (13  St.  at  Large,  120.)  requir- 
ing the  inspection  of  vessels  "engaged  in  commerce  among  the  states." 
As  the  Bright  Star  was  charged  with  the  alleged  offense  while  en- 
gaged exclusively  in  the  domestic  commerce  of  the  state  of  Missouri, 
Mr.  Justice  Milleb  held  that  she  was  not  within  the  terms  of  the 
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statute.  Allen  v.  Newberry  is  still  less  in  point.  It  was  decided 
upon  the  act  of  1845  relating  exclusively  to  lake  commerce.  It  has 
been  held  oyer  and  over  again  that  the  act  of  1845  has  no  application 
whatever  to  our  river  commerce.  It  restricts  the  jurisdiction  to  com- 
merce and  navigation  between  ports  and  places  in  different  territo- 
ries. That  case  was  therefore  clearly  not  within  the  terms  of  the 
statute.  See  what  Clifford,  J.,  says  in  The  Belfast,  (a  later  case,) 
7  Wall.  641,  showing  clearly  that  Allen  v.  Newberry  is  not  in  point 
here,  and  disapproving  of  the  remarks  of  the  judge  in  that  case. 
See,  also,  Chief  Justice  Chase  in  The  Mary  Washington,  5  Amer.  Law 
Keg.  (N.  S.)  «95,  696 ;  also  The  Commerce,  supra. 

Maguire  v.  Card  was  a  case  in  rem  for  supplies  to  the  vessel  in  her 
home  port.  This  was  a  conclusive  ground  against  the  libelant,  be- 
cause the  admiralty  then  recognized  no  lien  upon  a  vessel  for  supplies 
in  her  home  port.  Judge  Nelson  put  the  case  upon  this  ground,  and 
also  upon  the  ground  that  a  contract  of  affreightment  between  ports 
of  the  same  state  is  not  within  the  admiralty,  because  the  jurisdiction 
of  such  cases  grows  out  of  the  power  to  regulate  commerce  among  the 
states.  This  latter  doctrine  was  expressly  denied  and  overruled  in 
the  subsequent  case  of  The  Belfast,  and  virtually  in  The  Commerce, 
supra,  578,  579.  See  what  Chief  Justice  Chasb  says  about  it  in  The 
Mary  Washington,  supra,-  and  the  resume  of  Clifford,  J.,  in  The  Lot- 
tawanna,  21  Wall.  586,  commencing  at  the  last  paragraph  on  that 
page, — showing  beyond  question  that  the  present  doctrine  of  the  su- 
preme court  is  that  the  admiralty  jurisdiction  is  not  affected  by  the 
commerce  power,  and  that  it  attaches  to  marine  contracts  and  torts 
in  strictly  internal  state  commerce,  where  the  navigation  is  upon  the 
waters  of  the  Union. 

The  case  at  bar  depends  upon  statutes  totally  different  from  the 
acts  of  1845  and  1864.  It  proceeds  upon  the  act  regulating  steam- 
vessels,  passed  originally  in  1871,  and  found  substantially  in  the  Re- 
vised Statutes  of  1878,  c.  1,  p.  852,  §  4400.  Instead  of  confining  the 
offense  to  vessels  carrying  on  commerce  between  different  states,  it 
provides  that  "all  steam-vessels  navigating  any  waters  of  the  United 
States"  shall  be  within  the  requirements  and  penalties  of  the  act. 

As  to  the  point  that  the  Taylor  was  a  ferry-boat,  and  not  a  passen- 
ger boat,  it  is  conclusively  answered  by  Judge  Miller  in  The  Bright 
Star,  on  page  271,  Woolworth^  A  ferry-boat,  when  she  turns  aside 
from  her  proper  business  to  carry  passengers  on  excursions,  ceases 
quoad  hoc  to  be  a  ferry-boat.  She,  as  to  that  trip  or  voyage,  becomes, 
to  all  intents  and  purposes,  a  passenger  boat.  It  would  be  the  veri- 
est evasion  of  the  law,  and  its  purpose  of  safety  to  passengers,  to  per- 
mit a  ferry-boat  to  carry  passengers  on  excursions,  and  escape  under 
the  privilege  of  a  ferry-boat. 

Exceptions  to  answer  sustained. 

See  The  Gretna  Green,  20  Fed.  Rbp.  901.— [Ed. 
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[Diftriet  (hurt,  B.  D.  Pennsylvania.   May  18, 1884.) 


1.  Collision — Neglect  to  Exhibit  Torch— Rk v.  St.  f  4234. 

Where  a  schooner  and  a  steam- vessel  are  approaching  each  other  in  the  night- 
time, it  is  the  duty  of  the  schooner  to  show  a  lighted  torch,  as  required  by  iter. 
St.  ♦  4234. 

2.  S Aire — Side-  Lights. 

Where  the  side-lights  are  plainly  seen,  and  the  situation  and  course  of  the  ves- 
sel fully  understood,  in  ample  time  to  avoid  collision,  the  failure  to  display  the 
torch  maybe  held  unimpoitant ;  but  the  fact  that  the  side-lights  were  burning, 
and  could  have  been  seen  by  a  careful  lookout  from  the  steamer,  will  not  ex- 
cuse the  neglect  of  the  sailing  vessel  to  exhibit  a  torch,  which  might  have  pre- 
vented the  collision. 

Hearing  on  Libel,  Answer,  and  Proofs. 

Libel  by  the  master  and  owners  of  the  schooner  William  L.  White 
against  the  steam-ship  Algiers,  for  a  collision,  in  which  the  steam- 
ship sank  and  destroyed  the  schooner  and  her  cargo.  The  Provi- 
dence Washington  Insurance  Company  intervened  for  their  interest, 
as  insurers  of  the  schooner's  cargo.  The  collision  occurred  shortly 
before  1  a.  m.  on  November  19,  1882,  about  25  miles  south-east- 
wardly  from  the  capes  of  the  Delaware.  The  wind  was  fresh  from 
between  N.  and  N.  by  E.,  with  a  high  sea.  The  moon  had  set  at  half 
past  12,  leaving  the  night  somewhat  cloudy,  although  many  witnesses 
testified  that  the  stars  were  visible,  and  several  that,  despite  the 
clouds,  it  was  possible  to  see  a  vessel,  "lights  and  sails  and  all,"  a 
mile  or  a  mile  and  a  half  away;  all  agreed  that  it  was  a  good  night 
for  seeing  lights.  The  schooner  White  wassailing  N.  W.  by  W.,  and 
making  between  three  and  four  knots  per  hour,  close-hauled,  her 
booms  being  inboard  almost  upon  a  line  fore  and  aft.  She  was  a 
good  sailer,  and  held  this  course  steadily,  keeping  to  within  about 
five  points  of  the  wind  up  to  the  moment  of  collision.  Her  red  and 
green  lights  were  of  good  quality,  and  were  trimmed  and  burning 
brightly.  Her  binnacle  light  (an  ordinary  lantern  about  seven  inches 
in  diameter)  was  carried  in  the  binnacle  box,  on  top  of  the  cabin-roof, 
a  position  unusually  high.  The  Algiers  was  heading  N.  N.  E.,  mak- 
ing eight  knots  an  hour.  Her  white  light  was  seen  off  the  port  beam 
by  the  schooner's  lookout  about  two  hours  before  the  collision,  and 
her  green  light  was  visible  in  the  same  direction  for  at  least  half  an 
hour.  Neither  the  schooner  nor  her  lights  were  seen  by  the  crew  of 
the  steamer  until  at  most  15  minutes  before  collision.  At  this  time, 
as  the  steamer's  lookout  testified,  he  saw  with  bis  naked  eye  a  white 
light  about  three  points  on  the  starboard  bow ;  this  he  supposed  to 
be  the  distant  mast-head  light  of  a  steamer,  whereas  it  was  alleged 
by  respondents  to  have  been,  in  reality,  the  binnacle  light  of  the 

1  Reported  by  Albert  B.  Guilbert,  Esq.,  of  the  Philadelphia  bar. 
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schooner,  placed  in  an  improperly  prominent  position.  The  officer 
on  deck  examined  this  light  with  a  glass  for  from  three  to  five  minutes, 
when  the  schooner's  red  light  suddenly  appeared  almost  dead  ahead. 
'The  steamer's  helm  was  at  onoe  ported,  and  as  her  advancing  mast- 
head light  revealed  the  sails  and  spars  of  the  schooner,  the  engines 
were  reversed.  At  the  same  moment,  the  ship  struck,  head  on,  just 
abaft  the  schooner's  fore-rigging,  cutting  into  the  schooner  from  10  to 
15  feet,  and  sinking  her  instantly.  The  mate  of  the  schooner  swore 
that,  on  seeing  the  steamer  approaching,  he  grasped  the  binnacle  lan- 
tern and  swung  it  at  the  steamer  for  five  or  six  minutes;  those  wit- 
nesses on  the  steamer  who  saw  the  lantern  denied  that  it  was  swung 
long  enough  before  the  moment  of  collision  to  be  of  the  least  benefit. 
At  no  time  did  the  schooner  display  to  the  approaching  steamer  a 
lighted  torch. 

S.  M.  Thomas,  H.  Oalbraitk  Ward,  and  Henry  R.  Edmunds,  for 
libelants. 

Although  the  displaying  of  a  lighted  torch  is  required  by  statute, 
an  omission  to  observe  this  regulation  will  not  fix  the  loss  upon  the 
negligent  party,  unless  that  omission  contributed  to  the  accident.  A 
similar  rule  has  been  laid  down  where  lights  and  lookouts  have  been 
neglected.  The  Farragut,  10  Wall.  334;  The  Fannie,  11  Wall.  238; 
The  Dexter,  23  Wall.  69;  The  Wanata,  95  U.  S.  600;  The  Tillie,  13 
Blatchf.  514;  The  Buckeye,  9  Fed.  Rep.  666.  Therefore,  where  the 
sailing  vessel  was  seen,  or,  under  the  circumstances,  should  have 
been  seen,  the  neglect  to  display  a  torch  has  been'  held  immaterial. 
The  •Scottish  Bride,  8  Phila.  151;  The  Tonawanda,  11  Phila.  516; 
The  Leopard,  2  Low.  242;  The  Catherine  Whiting,  3  Fed.  Rep.  870; 
The  Roman,  14  Fed.  Rep.  61.  In  this  case  the  steamer's  lookouts 
should  have  seen  the  schooner's  red  light  long  before  they  (jlid;  it  was 
negligence  in  them  not  to  have  done  so.  Failing  to  see  the  red  light, 
there  is  no  reason  to  suppose  they  would  have  seen  the  torch.  Con- 
fer The  Oder,  8  Fed.  Rep.  172. 

E.  D.  McCarthy  and  Morton  P.  Henry,  for  intervenors. 

The  cargo  must  recover  if  the  steamer's  fault  contributed  to  the 
collision.  The  Atlas,  93  U.  S.  302.  The  measures  of  time  in  col- 
lision cases  are  always  inaccurate  and  unreliable.  The  Carroll,  8 
Wall.  304.  From  their  courses,  if  the  steamer  saw  the  schooner's 
lights  at  the  time  stated,  the  collision  could  not  have  occurred.  The 
"fifteen  minutes"  was  probably  less  than  five,  and,  it  was  negligence 
in  the  steamer  not  to  have  seen  the  schooner's  red  light  sooner. 

Curtis  Tilton  and  Henry  Flanders,  for  respondents. 

The  failure  to  display  the  torch  was  per  se  negligence,  under  sec- 
tion 4234,  Rev.  St.  The  Pennsylvania,  12  Fed.  Rep.  916;  The  Ex- 
celsior, Id.  203;  The  S.  H.  Crawford,  6  Fed.  Rep.  911;  The  Narra- 
gansett,  3  Fed.  Rep.  253;  The  Sarmatian,  2  Fed.  Rep.  916.  The 
schooner  permitted  a  white  light  to  be  visible  from  her  deck.  This 
was  a  misleading  signal,  and  should  condemn  the  vessel  displaying  it. 
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The  Scotia,  14  Wall.  183;  The  Narraganeett,  11  Fed.  Rep.  921;  The 
Rob  Roy,  3  W.  Rob.  197;  The  Mary  HonneeU,  L.  R.  4  Prob.  Div.  207; 
The  Scotia,  7  Blatohf.  308.  The  steamer  is  only  required  to  show 
that  she  had  a  vigilant  lookout,  and  that  the  lights  were  not  seen; 
why  they  were  not  seen  she  is  not  bound  to  prove.  The  Elenora, 
17  Blatchf.  88;  The'Frank  Moffatt,  11  Chi.  Leg.  N.  114;  The  Sam 
WeUer,  5  Ben.  293;  The  Nicholt,  7  Wall.  657. 

Butler,  J.  The  libelant  failed  to  display  a  torch.  In  this  she 
disregarded  the  law,  and  was  plainly  in  fault.  She  answers,  how- 
ever, that  this  fault  did  not  contribute  to  the  disaster,  and  has  called 
a  large  number  of  witnesses  who  support  the  assertion.  This  testi- 
mony is  deemed  of  little,  if  any,  value.  In  view  of  the  circumstances 
shown,  the  positive  declaration  that  the  display  of  this  light  would 
not  have  tended  to  avoid  the  collision,  seems  like  a  reckless  venture. 
The  direct  tendency  of  its  absence  was  to  produce  the  disaster.  The 
law  has  determined  the  presence  of  such  a  light  to  be  essential  to 
safety,  under  circumstances  such  as  existed  when  this  collision  oc- 
curred. That  the  flaming  torch  is  more  likely  to  attract  attention 
than  the  ordinary  side-light,  is  very  manifest.  This  greater  likeli- 
hood of  arresting  attention  led  to  its  adoption.  How,  then,  can  it 
be  said  that  this  light  would  not  have  been  seen,  and  the  collision 
avoided,  if  it  had  been  displayed  ?  Granting  that  the  respondent's 
lookout  was  careless,  how  can  it  be  affirmed  that  the  glare  and  flash 
of  the  torch  would  not  have  attracted  the  attention  of  even  this 
careless  lookout  ?  So  much  less  frequently  displayed  than  the  ordi- 
nary light,  and  bearing  the  character  of  a  danger  signal,  its  pres- 
ence could  hardly  have  been  overlooked.  There  are,  of  course,  cir- 
cumstances in  which  the  failure  to  display  it  may  be  held  unimpor- 
tant; as  where  the  side-lights  were  actually  and  plainly  seen  from 
the  approaching  steamer,  and  the  situation  and  course  of  the  vessel 
folly  understood,  in  ample  time  to  avoid  collision.  Here  it  is  not 
suggested  that  these  lights  were  seen.  It  is  clear  they  were  not. 
Whether  they  should  have  been,  is  a  different  question,  and  unimpor- 
tant in  this  connection.  The  libelant  was  plainly  in  fault.  She  saw 
the  steamer  in  abundant  time  to  warn  her,  and  yet  did  not.  That 
the  situation  demanded  it,  seems  too  plain  for  discussion.  The  ex- 
hibition of  the  globe  light,  at  the  moment  of  collision,  was  of  no 
value. 

Was  the  respondent  also  in  fault  ?  The  only  fault  imputed  is  in 
having  an  insufficient  lookout.  It  must  be  conceded  that  the  libel- 
ant's side-lights  were  burning.  Her  witnesses  fully  establish  this  fact. 
I  am  asked  to  infer  from  it  that  the  steamer's  lookout  was  imperfect. 
If  the  case  rested  here,  the  inference  would  seem  just,  and  might  be 
adopted.  But  the  respondent's  testimony  is  equally  full  and  positive 
that  the  steamer's  lookout  was  vigilant,  and  that  the  lights  were  not 
seen.  Before  this  direct  evidence  the  inference  must  give  way.  It 
must  do  so,  unless,  indeed,  the  respondent's  witnesses  are  perjured. 


346 


FEDERAL  RHPOBTEB. 


A  snggestion  of  perjury,  however,  would  be  unwarranted.  As  reason- 
ably might  it  be  said  that  the  libelant's  lights  were  not  burning  be- 
cause the  respondent's  witnesses  did  not  see  them.  The  lights  were 
burning,  and  the  respondent's  lookout  was  vigilant  and  sufficient. 
No  other  conclusion  is  admissible.  The  latter  fact  is  as  satisfactorily 
proved  as  the  former. 

Why  the  lights  were  not  seen  need  not  be  determined.  The  case, 
in  this  respect,  is  strikingly  similar  to  that  of  The  Narraganeett,  3  Fed. 
Eep.  253,  and  11  Fed.  Rep.  291;  and  what  is  there  said  on  this  sub- 
ject is  equally  applicable  here.  A  solution  of  the  problem  may,  how- 
ever, be  found  in  the  suggestion  that  the  position  of  the  vessels  was 
not  that  ascribed  to  them  by  the  libelant.  A  slight  change  would  so 
place  them  that  neither  side-light  could  be  seen  from  the  steamer,  and 
thus  reconcile  all  the  testimony.  That  such  was  their  position,  seems 
very  probable,  if  not  entirely  clear,  from  the  facts  that  the  side-light 
was  not  seen,  and  that  a  white  light,  corresponding  with  the  libelant's 
binnacle  light,  (which  was  carried  unusually  high,)  was  seen.  There 
is  little  testimony  less  satisfactory  than  that  respecting  the  position 
of  vessels  preceding  a  collision.  The  reliance  placed  on  the  sup- 
posed direction  of  the  blow  received  by  the  respondent,  is  not  justi- 
fied by  anything  in  the  case.  She  sank  immediately  after  receiving 
it,  barely  affording  time  for  the  crew  to  escape.  The  officers'  hasty 
glance  at  the  wound  was  sufficient  to  see  its  fatal  character,  but  not 
to  form  a  judgment  respecting  the  question  under  consideration,  and 
it  is  quite  certain  this  was  not  in  mind. 

The  libel  must  be  dismissed,  with  costs. 


Salvage— Several  Salvors — Deviation  by  Tow — Interpleader  between 
Several  Salvors. 

Where  a  tow-boat,  while  towing  a  ship  from  one  port  to  another,  by  a  slight 
deviation,  rescues  an  abandoned  vessel  and  tows  it  astern  to  port,  the  tow-boat 
is  alone  entitled  to  salvage.  A  deviation  for  the  purpose  of  rescuing  a  vessel 
may  affect  the  insurance  of  the  tow,  and  force  a  breach  of  the  contract  of  tow- 
age; but  that  does  not  entitle  the  tow  to  compensation  in  the  nature  of  sal- 
vage. 

Appeal  by  tne  Mary  L.  Cushing  from  the  Decree  of  the  District 
Court  awarding  salvage  exclusively  to  the  tug  Storm  King. 

Libels  were  filed  by  the  masters  of  the  tow-boat  Storm  King  and 
the  ship  Mary  L.  Cushing,  presenting  substantially  the  same  facts, 
as  follows :    That  on  the  fifteenth  day  of  June,  1883,  at  6  o'clock  a. 

i  Reported  by  Albert  B.  Gullbert,  Esq.,  of  the  Philadelphia  bar. 


The  Ephraim  and  Anna.1 


ICircuit  Court,  B.  D.  Penntylvania.   May  5,  1884.) 
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m.,  the  said  tow-boat  Storm  King  was  proceeding  from  Boston  to 
Philadelphia,  with  the  ship  Mary  L.  Gashing  in  tow,  boand  for  Phil- 
adelphia, and  when  off  Barnegat  light,  bearing  W.  £•  N.,  and  about 
27  miles  distant,  the  master  of  the  tow-boat  sighted  a  schooner  in 
distress,  with  flags  flying  in  the  fore  and  main  rigging,  to  seaward 
of  the  tug-boat,  and  on  her  port  bow,  about  10  miles  distant;  that 
the  tow-boat  thereupon  altered  its  course  and  stood  towards  the  ves- 
sel, which  appeared  to  be  in  distress ;  that  he  sent  a  boat  with  men 
on  board,  and  found  the  schooner  abandoned;  that  thereupon  he 
took  the  schooner  in  tow,  astern  of  the  ship,  fastened  with  a  hawser 
belonging  to  the  tow-boat,  and  towed  both  into  the  breakwater,  at 
which  place  he  procured  the  services  of  another  tug  to  take  the  ship 
to  Philadelphia,  and  proceeded  with  the  schooner  in  tow  to  the  port 
of  Philadelphia,  where  he  arrived  in  safety  on  the  following  morning. 

By  agreement  of  counsel  for  the  three  vessels  and  for  the  Virginia 
Home  Insurance  Company,  the  court  decreed  an  interpleader  be- 
tween the  parties,  and  fixed  the  amount  of  salvage  at  $1,200.  Sub- 
sequently judgment  was  entered  for  the  full  amount  of  salvage  in 
favor  of  the  Storm  King,  whereupon  the  Mary  L.  Gushing  appealed. 

Curtis  Tilden  and  Henry  Flanders ,  for  appellants.  , 

Where  the  cargo  being  towed  assents,  or  may  be  presumed  to  have 
assented,  to  a  deviation  to  rescue  a  vessel,  it  is  entitled  to  a  propor- 
tion of  the  salvage.  The  Blaireau,  2  Cranch,  240;  The  Nathaniel 
Hooper,  3  Sumn.  543.  That  delay  or  departure  from  the  coarse  of  the 
voyage  to  save  property  is  a  deviation,  and  involves  a  loss  of  insur- 
ance, is  a  well-settled  principle  of  American  law.  The  Cora,  2  Wash. 
C.  C.  80 ;  Foster  v.  Gardner,  Amer.  Jur.  No.  21 ;  The  Henry  Ew- 
bank,  1  Sumn.  400.  In  the  latter  case  Judge  Story  said  that  any 
stoppage  on  the  high  seas,  except  for  the  purpose  of  saving  life,  would 
be  a  deviation,  and  discharge  the  underwriter.  The  Boston  and 
Cargo,  Id.  828.  This  is  likewise  the  law  of  England,  and  so  expressly 
held  in  Scaramango  v.  Stamp,  L.  R.  5  C.  P.  Div.  295. 

Morton  P.  Henry,  for  the  Storm  King. 

Towage  is  a  oontraot  by  which  the  tug  undertakes  to  expedite  a 
voyage.  The  tug  is  neither  a  common  carrier  nor  a  bailee  of  the 
tow.  Transp.  Line  v.  Hope,  95  U.  8.  297.  The  tug  is  not  the  serv- 
ant of  the  tow,  nor  are  its  servants  the  servants  of  the  ship.  Sttirgis 
v.  Boyer,  24  How.  '110;  The  Galatea,  92  U.  S.  439;  The  James  Gray, 
21  How.  184.  When  a  tug  undertakes  to  tow  a  vessel,  each  vessel, 
in  its  own  way,  is  liable  for  the  acts  of  its  servants,  and  not  one  for 
the  other, — the  ship,  if  its  servants,  and  the  tug,  if  its  servants,  are  in 
fault.  The  Galatea,  supra;  The  Margaret,  94  U.  8.  494.  But  if  the 
ship  had  the  right  to  refuse,  such  services  are  not  of  the  merit  which 
makes  the  owner  of  the  vessel'  a  salvor,  or  entitles  him  to  partici- 
pate. Such  services  are  compensated  by  way  of  equitable  compen- 
sation, when  any  real  damage  is  done  or  a  loss  is  sustained.  Hawk- 
ins v.  Avery,  32  Barb.  551;  The  Charlotte,  3  W.  Rob.  68.    If  a  devi- 
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ation  does  take  plaoe  for  the  purpose  of  a  rescue,  the  tug  becomes 
an  insurer  of  itself  and  the  ship  in  tow,  and  liable  for  any  subse- 
quent misadventures.  Scaramango  v.  Stamp,  L.  B.  5  G.  P.  Div.  299 ; 
Davis  v.  Garrett,  6  Bing.  716. 

MoKennan,  J,  Obviously,  the  just  basis  of  apportionment  of  sal- 
vage among  several  salvors  is  the  extent  of  the  salvage  service  ren- 
dered by  them  respectively.  Judged  by  this  standard,  it  is  difficult 
to  see  upon  what  ground  of  merit  the  claim  of  the  Mary  L.  Gushing, 
for  any  part  of  the  salvage  allowed,  can  rest.  It  is  true  that  the 
derelict  schooner  was  fastened  to  her  by  a  hawser,  and  in  this  con- 
dition they  Were  tewed  to  the  Delaware  breakwater  by  the  steam-tug 
Storm  King.  But  she  was  only  a  passive  means  of  towage  employed 
by  the  tug,  and  rendered  no  actual,  effective  service  herself.  This 
was  altogether  performed  by  the  tug.  There  is  no  other  evidence  of 
contributory  service  by  the  ship,  and  I  think  that,  is  not  of  a  char- 
acter, under  the  circumstances,  to  entitle  her  to  any  part  of  the  sal- 
vage compensation. 

It  was  earnestly  urged  by  the  learned  proctor  for  the  appellant  that 
the  ship  ought,  at  least,  to  share  in  the  salvage,  because  she  was  taken 
out  of  her  course  by  the  tug,  and  thus  subjected  to  the  risk  of  forfeit- 
ure of  her  policy  of  insurance.  Really,  the  departure  made  from  the 
ship's  most  direct  path  did  not  involve  any  increase  of  the  hazards  of 
navigation.  The  deflection  from  a  direct  course  was  so  slight,  and 
the  consequent  prolongation  of  the  voyage  so  inconsiderable,  that  both 
may  be  said  to  be  inappreciable.  Besides,  when  the  signals  of  the 
distressed  vessel  were  seen,  the  tug  had  good  reason  to  apprehend 
that  human  life  was  in  peril,  and  so  was  justified  in  going  to  her  re- 
lief. But  when  it  was  found  that  the  crew  of  the  schooner  had  aban- 
doned her,  and  that  no  merely  humane  service  was  needed,  the  tug, 
by  attaching  a  hawser  to  her  and  towing  her  to  a  place  of  safety,  may 
have  thereby  been  guilty  of  a  deviation,  in  its  narrowest,  technical 
sense.  It  may  also  have  devolved  upon  itself  the  liabilities  of  the 
Mary  L.  Cushing's  insurers,  and  have  incurred  damages  for  a  for- 
mal breach  of  its  contract  of  towage;  but  all  this  did  not  consti- 
tute the  Mary  L.  Gushing  a  salvor,  and  entitle  her  to  compensation, 
which  can  be  claimed  in  that  character  alone. 

A  decree  will  therefore  be  entered  awarding  the  whole  salvage  fund 
to  the  Storm  King,  dismissing  the  libel  of  L.  W.  Brown,  master  of 
the  Mary  L.  Cashing,  and  directing  that  the  costs  of  his  interpleader 
be  paid  by  him  and  his  stipulator. 
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Teilman  v.  Plook  and  others. 

[Cireuit  Court,  8.  D.  New  York.  July  30,  1884.) 

L  Dhmhriiaqb— Chakteb-Pahtt— Mabter—  Consignee— Cargo— Place  of  Dis- 
charge. 

When  a  charter-party  specifies  that  the  cargo  shall  be  discharged  at  the 
same  place  as  the  other  cargo,  such  discharging  to  commence  immediately  after 
arrival  of  the  ship,  in  order  to  recover  demurrage  from  the  consignee,  the 
master  must  show  that  he  provided  a  suitable  place  for  discharging  the  goods, 
or  his  inability  to  do  so,  or  else  some  circumstance  relieving  him  of  his  duty  to 
provide  such  suitable  place. 
1  Same — *,Vhat  is  a  "  Suitable  Plaob." 

A  suitable  place  for  discharging  iron  rails  is  not  a  place  at  which  the  cus- 
toms officers  will  not  weigh  such  article,  and  is  not  a  place  where  the  owners 
of  the  wharf  will  not  permit  iron  rails  to  be  landed. 

In  Admiralty. 

Beebe,  Wilcox  d  Hobbs,  for  libelant. 
E.  S.  Hubbe,  for  respondent. 

Wallace,  J.  This  is  a  libel  by  the  master  of  the  Norwegian  bark 
Anna  against  the  respondents,  as  consignees  of  part  of  the  cargo,  for 
demurrage  for  three  days'  detention  in  discharging  cargo.  The  oargo 
was  carried  nnder  a  charter-party  with  one  Wiseman,  and  was  con- 
signed to  several  consignees,  and  consisted  of  empty  petroleum  bar- 
rels, iron  rails,  and  pig-iron,  the  barrels  being  stowed  on  top.  The 
respondents  were  the  consignees  of  the  iron  rails  only,  and  these 
were  shipped  nnder  a  bill  of  lading  which,  after  providing  for  the 
terms  of  freight,  specified  that  the  cargo  should  be  discharged  at  the 
same  place  as  the  other  cargo,  to  commence  immediately  after  arrival 
of  the  ship,  without  delay,  and  "all  other  conditions  as  per  charter- 
party  with  Mr.  Wissman."  The  charter-party  provided  for  loading 
and  discharging  the  vessel  with  customary  quick  dispatch,  the  cargo 
to  be  received  and  delivered  along-side  the  vessel,  within  reaoh  of  her 
tackles,  at  consignee's  risk  and  expense ;  lighterage,  if  any,  to  be  borne 
by  the  cargo,  and  for  demurrage  at  the  rate  of  £<J  per  day  for  each 
days'  detention  by  default  of  charterer. 

The  bark  arrived  at  the  port  of  New  York,  August  30,  1880,  and 
proceeded  to  the  Atlantic  docks  to  discharge  the  barrels.  The  re- 
spondents were  duly  notified  by  the  agent  of  the  vessel-owners,  and 
asked  to  attend  to  the  discharge  of  the  rails  as  soon  as  the  barrels 
should  be  discharged,  and  they  promised  to  send  a  lighter  to  receive 
the  rails  if  they  could  obtain  a  custom-house  permit.  On  September 
3d  the  captain  of  the  lighterman,  to  whom  respondents  had  given  a 
delivery  order ,  left  the  order  with  the  mate  of  the  bark,  promised  to 
send  a  lighter  as  soon  as  she  was  ready  to  discharge  the  rails,  and 
was  informed  by  the  mate  that  she  would  be  ready  the  next  morning 
between  9  and  10  o'clock.  At  that  time  she  was  not  along-side  the 
wharf,  but  was  discharging  the  barrels  while  lying  aside  of  another 
vessel.    On  Saturday,  September  4th,  the  captain  of  the  lighter  called 
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and  got  the  order  back  again,  took  it  away,  and  returned  in  the  after- 
noon and  stated  that  he  could  not  get  permission  to  discharge  the  iron 
from  the  custom-house  authorities  unless  they  were  allowed  to  weigh 
it  on  the  deck  of  the  vessel.  It  was  not  customary  to  permit  a  dis- 
charge of  iron  upon  a  lighter  unless  the  iron  was  first  weighed  on  the 
deck  of  the  ship.  The  mate  referred  him  to  the  agent  of  the  vessel, 
who  was  not  on  board,  to  obtain  permission,  but  the  captain  of  the 
lighter  refused  to  look  up  the  agent.  The  vessel  did  not  obtain  a 
berth  along-side  the  wharf  until  Saturday  afternoon.  The  owners  of 
the  dock  would  not  allow  iron  to  be  landed  on  their  dock  even  for  the 
purpose  of  weighing.  Nothing  more  was  done  in  behalf  of  the  re- 
spondents, but  on  Tuesday,  pursuant  to  an  understanding  that  they 
would  receive  the  rails  at  Merchants'  stores,  the  bark  proceeded  there, 
where  on  Wednesday  the  rails  were  put  upon  the  wharf,  weighed,  and 
taken  away  by  the  lighter. 

If  the  libelant  is  entitled  to  recover  any  demurrage,  it  must  be  upon 
the  theory  that  the  respondents  were  under  obligation  either  to  receive 
the  rails  upon  the  lighter,  under  the  circumstances  of  the  case,  or  to 
select  a  suitable  wharf  for  the  purpose.  Neither  of  these  propositions 
can  be  maintained.  By  the  terms  of  the  bill  of  lading  the  respond- 
ents became  parties  to  all  the  conditions  of  the  charter-party  except 
such  as  were  supplanted  or  modified  by  the  special  conditions  of  the 
bill  of  lading.  Davis  v.  Wallace,  3  Cliff.  130;  Smith  v.  Sieveking,  4 
El.  &  Bl.  945;  Wegener  v.  Smith,  24  L.  J.  C.  P.  25.  But  they  were 
under  no  obligation  to  accept  a  delivery  of  their  part  of  the  cargo  upon 
a  lighter,  in  the  absenoe  of  proof  of  any  usage  of  the  port  authorizing 
such  a  delivery  by  the  carrier.  The  conditions  of  the  charter-party 
providing  for  delivering  the  cargo  along-side  the  vessel  at  the  con- 
signee's risk  and  expense,  and  for  the  payment  of  lighterage,  were 
undoubtedly  intended  for  the  protection  of  the  carrier,  and  to  relieve 
him  from  responsibility  or  expense  in  protecting  or  warehousing  the 
cargo,  in  case  the  consignees  should  neglect  to  receive  it  after  proper 
notice.  Other  than  this  they  imposed  no  exceptional  liability  upon 
the  respondents.  The  charter-party  and  the  bill  of  lading,  together, 
import  an  obligation  on  the  part  of  the  consignees  to  accept  their  part 
of  the  cargo  at  any  suitable  place  of  delivery,  without  delay,  as  soon 
as  the  condition  of  the  ship  in  reference  to  the  rest  of  the  cargo  would 
permit  their  part  to  be  delivered.  They  were  not  obliged  to  take  the 
rails  until  they  could  be  delivered  by  the  ship,  and  then  they  were 
bound  to  take  them  without  delay. 

The  place  of  delivery  seems  to  have  been  selected  by  the  master  or 
by  the  ship's  agent.  It  was  not  a  suitable  place,  because  the  owners 
of  the  Atlantic  docks  did  not  permit  rails  to  be  landed  on  their  dock, 
and  would  not  allow  these  rails  to  be  landed  there.  The  respondents, 
as  owners  of  a  part  only  of  the  cargo,  had  no  right  to  control  the  se- 
lection of  the  place  of  delivery.  They  had  stipulated  to  accept  their 
rails  at  the  place  where  the  rest  of  the  oargo  should  be  delivered.  The 
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charterers  did  not  assume  to  select  the  place  of  delivery,  nor  did  the 
other  consignees.  The  case  is  like  one  where  a  general  Bhip  under-' 
takes  a  delivery  to  several  consignees  of  their  respective  parts  of  the 
cargo.  It  is  doubtful  in  such  a  case  whether  the  consignees  jointly 
have  any  any  right  to  select  the  place  of  delivery.  In  The  E.  H. 
Fittler,  1  Low.  114,  it  was  held  that  they  have  such  a  right  when  they 
are  unanimous;  but  the  question  was  decided  upon  the  usage  of  the 
port.  Where  there  are  several  consignees  the  master  cannot  con- 
veniently  consult  them,  and  certainly,  unless  they  unite  in  the  selec- 
tion of  the  place  of  delivery,  his  duty  is  satisfied  by  a  delivery  at  a 
place  suitable  and  reasonably  convenient  for  all,  under  the  special 
circumstances.  His  contract  is  fulfilled  by  delivery  from  the  Bhip  at 
a  proper  place  within  the  port.  If  he  does  not  deliver  to  the  con- 
signee personally,  he  must  justify  his  substituted  delivery  by  showing 
that  it  was  in  accordance  with  the  terms  of  his  contract  or  with  the 
usage  of  the  port  or  with  the  course  of  business  between  the  parties. 
Qatliffe  v.  Bourne,  4  Bing.  N.  C.  814;  8  Man.  &  G.  642;  7  Man.  &  G. 
850;  Humphreys  v.  Reed,  6  Whart.  485;  Hemphill  v.  Chenie,  6  Watts 
&  S.  62 ;  Oetrander  v.  Brown,  15  Johns.  39. 

The  respondents  are  not  liable  because  they  failed  to  select  a  place 
to  receive  their  oargo,  when  they  had  no  power  of  selection.  The 
libelant  was  not  obliged  to  await  their  action.  He  cannot  hold  them 
responsible  for  a  delay  which  would  not  have  injured  him,  and  would 
not  have  occurred  if  he  had  performed  his  own  duty.  They  under- 
took that  there  should  be  no  delay  in  the  delivery  of  the  cargo  on  their 
part,  but  they  did  not  undertake  to  assume  liability  for  his  delay,  or 
for  his  failure  to  offer  a  suitable  delivery  to  them. 

If  the  respondents  had  assumed  to  direct  a  delivery  upon  the 
lighter,  or  had  promised  unqualifiedly  to  provide  a  lighter  for  the  re- 
ception of  their  rails,  a  foundation  for  the  claim  for  demurrage  would 
be  established.  But  they  stated  to  the  vessel  agent  that  they  would 
send  a  lighter  if  they  could  get  a  permit.  It  is  true,  the  captain  of  the 
lighter  informed  the  libelant  that  he  would  be  ready  to  receive  the 
rails  when  the  ship  was  ready  to  discharge  them;  but  when  that  time 
came  he  informed  the  mate,  who  was  then  in  charge  of  the  vessel, 
that  he  could  not  get  permission  of  the  customs  authorities  to  take 
them  unless  they  could  be  weighed  on  the  deck  of  the  vessel.  No  de- 
lay ensued  in  consequence  of  his  promise  to  take  them.  As  it  was 
understood  from  the  outset  that  acceptance  of  delivery  upon  the 
lighter  was  conditional  upon  the  consent  of  the  oustoms  authorities, 
it  was  incumbent  upon  the  libelant  to  consent  when  requested,  or  to 
treat  the  negotiations  as  ended,  and  .select  his  own  place  of  delivery. 
The  respondents  held  out  no  inducements  for  further  delay,  and  in  the 
absence  of  any  circumstances  relieving  the  libelants  of  the  duty  of 
procuring  a  suitable  plaoe  to  discharge  the  rails,  or  showing  his  inabil- 
ity to  do  so,  he  has  no  reason  to  complain  of  the  delay. 

The  decree  of  the  district  court  is  affirmed,  with  costs. 
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'  Blowers  v.  One  Wibb  Rope  Cable  and  New  York  Wire  Rope  Co. 


1.  Contract— Mutual  Performance. 

When  two  acts  are  to  be  done  concurrently  by  parties  under  a  contract,  the 
obligation  on  the  part  of  each  is  dependent  upon  that  of  the  other,  and  the  act 
of  each  is  done  upon  implied  condition  of  performance  by  the  other. 

2.  Estoppel — Seizure  of  Boat — Assertion  of  Failure  to  Earn,  when  Plain- 

tiff the  Cause. 

"The  vendor  of  a  cargo  delivered  by  him  on  libelant's  boat,  to  be  carried  by 
libelant  for  a  third  party,  appropriated  the  boat  in  order  to  coerce  payment 
from  such  party  of  the  purchase  price  of  the  cargo.  The  vessel  owner  having 
libeled  the  cargo,  held,  that  the  vendor,  who  intervened  as  claimant,  was  es- 
topped from  claiming  that  the  libelant  had  not  earned  freight. 

In  Admiralty. 

T.  C.  Campbell,  for  libelant. 
Scudder  &  Carter,  for  claimant. 

Wallace,  J.  There  is  nothing  in  the  terms  of  the  contract  be- 
tween the  libelant  and  the  Cable  Towing  Company  necessarily  incon- 
sistent with  the  intentions  of  the  parties  to  recognize  the  existence  of 
a  lien  of  the  libelant  upon  the  cable  for  his  freight.  Payment  of  the 
freight  was  to  be  made  by  the  Cable  Towing  Company  concurrently 
with  the  delivery  of  the  cargo,  although  the  libelant  was  to  com- 
mence delivery  before  payment.  The  contract  provided  for  a  peculiar 
mode  of  delivery  of  the  cargo,  but  it  does  not  differ  otherwise  essen- 
tially from  the  common  contract  for  the  payment  of  freight  upon  de- 
livery. Where  two  aots  are  to  be  done  concurrently  by  parties  under 
a  contract,  the  obligation  on  the  part  of  each  is  dependent  upon  that 
of  the  other,  and  the  act  of  each  is  done  upon  the  implied  condition 
of  performance  by  the  other. 

The  Wire  Rope  Company,  the  claimant,  prevented  the  libelant  from 
performing  his  contract  with  the  Cable  Towing  Company  and  earning 
his  freight.  The  olaimant  knew,  or  had  notice  equivalent  to  knowl- 
edge, of  the  terms  of  the  contract  between  libelant  and  the  Cable  Tow- 
ing Company,  and  knew  that  the  libelant  was  not  the  agent  of  that 
company  in  receiving  the  cable.  The  claimant  also  knew  that  by  ap- 
propriating libelant's  boat  in  order  to  coerce  the  Cable  Towing  Com- 
pany to  pay  for  the  cable,  the  libelant  would  be  prevented  from  per- 
forming his  contract  with  that  company,  and  from  earning  his  freight. 
The  circumstance  that  the  claimant  had  the  right  to  thus  compel  pay- 
ment of  the  Cable  Towing  Company  as  against  that  company,  does 
not  affect  the  rights  of  the  libelant,  because  as  against  him  the  olaim- 
ant had  no  such  right.  Under  such  circumstances  the  libelant  is  not 
to  be  placed  in  a  worse  condition  through  the  conduct  of  the  claimant 
than  he  would  occupy  if  he  had  been  permitted  to  perform  his  con- 
tract and  earn  his  freight.  The  claimant  should,  therefore,  be  deemed 
estopped  from  asserting  that  the  libelant  did  not  earn  his  freight. 

The  decree  of  the  district  court  is  affirmed,  with  costs  of  this  appeal. 


(Circuit  Court,  8.  D.  New  York.   August  1,  1884.) 
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Baibtn  Fertilizes  Co.  v.  Snhll  and  another." 

(Circuit  Court,  8.  D.  Georgia.   May  1, 1884) 

L  FlDBBAL  COUHT  —  JURISDICTION — ALLEGATIONS —  CITIZENSHIP  —  PrOMRSOHT 

Note. 

To  entitle  a  person  to  sae  upon  a  promissory  note,  other  than  one  negotia- 
ble by  the  law-merchant,  in  a  federal  court,  there  must  be  an  allegation  of 
the  citizenship  of  the  original  owners  of  the  paper  sued  on. 

1  Sams — Promissory  Notk— Law-Merchant. 

Since  the  jurisdiction  must  appear  by  affirmative  allegations,  It  Is  necessary 
that  the  bill  of  exchange  or  promissory  note  sued  on  be  one  negotiable  by  the 
law-merchant. 
8.  Sake— Effect  of  Conditions. 

The  character  of  the  note  must  determine  the  question  of  jurisdiction,  and 
the  fact  that  the  party  suing  is  willing  to  waive  certain  of  his  rights  under  it, 
and  sue  on  such  a  portion  of  the  contract  as  might  constitute  a  negotiable  in- 
strument,  cannot  give  it. 

Action  on  Promissory  Note.  Motion  to  dismiss  for  want  of  juris- 
diction. 

This  was  an  action  having  a  statutory  and  common-law  count  on 
a  note  in  the  following  terms : 

"81,040.  8atannah,  Ga.,  April  20, 1881. 

"  On  or  before  the  seventeenth  day  of  October  next  we  agree  to  pay  J.  8.  Wood 
&  Bro.,  or  order,  for  advances,  one  thousand  and  forty  dollars,  and  eight  per 
cent  interest  from  maturity.  We  waive  expressly  all  right  that  we  or  our 
dependents  may  have  to  retard  the  collection  of  this  debt  by  claiming  home- 
stead or  personalty  exemption,  under  the  laws  of  Georgia,  on  any  property 
we  may  hereafter  own.  If  this  note  is  not  paid  promptly,  we  agree  to  pay 
costs,  if  sued,  and  ten  per  cent,  as  stipulated  attorney^  fees.  We  agree  to 
ship,  before  due,  one  bale  of  cotton  to  J.  S.  Wood  &  Bro.  for  each  ten  dollars 
of  this  claim,  or  in  default  to  forfeit  to  them  the  commissions  at  2J  per  cent. 
Dn  500  pounds,  at  price  of  middling  cotton,  when  due. 

"Witness  our  hands  and  seals:  C.  W.  Snell.  fSeal.1 

"B.W.Snell.  [Seal.] 

"Signed  in  our  presence: 
"Geo.  W.Wood. 

•Indorsed:  J.  8.  Wood,  Chas.  S.  Wood,  J.  8.  Wood  A  Bro." 

The  plaintiff  in  its  declaration  avers  itself  to  be  a  citizen  of  the 
state  of  Maryland,  and  that  the  defendants  are  citizens  of  the  state 
of  Georgia,  and  alleges  therein  that  the  said  note  was  indorsed  by 
said  J.  S.  Wood  &  Bro.  and  by  them  delivered  to  said  plaintiff,  but 
there  is  no  allegation  as  the  citizenship  of  Wood  &  Bro. 

Chisholm  &  Erwin,  for  plaintiff. 

J.  K.  Hinea,  for  defendants. 

Locke,  J.,  (orally.)  There  is  no  allegation  of  the  citizenship  of 
the  original  owners  of  the  paper  sued  on,  and  since  jurisdiction  must 

*  Reported  by  W.  B.  Hill,  Esq.,  of  the  Macon  bar. 
Y.2lF,no.6— 23 
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appear  by  affirmative  allegations  it  is  necessary  that  the  foundation 
of  the  suit  be  a  bill  of  exchange  or  a  promissory  note  negotiable  by 
the  law-merchant.  Its  form  at  once  precludes  the  idea  that  it  is  a 
bill  of  exchange,  but  it  is  claimed  that  it  is  a  promissory  note.  It 
is  not  sufficient  that  it  be  a  promissory  note  as  between  the  parties, 
or  even  negotiable  under  certain  circumstances  and  with  certain  con- 
ditions, but  it  must  be  negotiable  by  the  law-merchant.  It  must  be 
a  positive  promise  and  agreement  to  pay  the  holder  a  sum  certain  at 
a  given  date,  without  detraction  or  conditions;  an  amount  that  is 
easily  determinable  from  its  own  face  without  further  searoh  or  in- 
quiry. The  character  of  the  note  must  determine  the  question  of 
jurisdiction,  and  the  fact  that  the  party  suing  is  willing  to  waive 
certain  of  his  rights  under  it,  and  sue  on  such  a  portion  of  the  con- 
tract as  might  constitute  a  negotiable  instrument,  cannot  give  it. 

It  is  apparent  that  the  last  clause  in  the  note  in  suit  contains  con- 
ditional provisions,  which  might  be  still  undetermined  at  its  matu- 
rity, so  that  it  could  never  bear  upon  its  face  a  fully  settled  amount 
due,  which  fact  is  conclusive  against  its  negotiability  under  the  law- 
merchant,  and  consequently  against  the  jurisdiction  in  a  suit  upon  it. 

The  fact  that  the  instrument  is  under  seal  has  also  been  urged, 
which  objection,  in  the  light  of  Coe  v.  Cayuga  Lake  R.  Co.  8  Fed.  Rep. 
535,  would  seem  to  be  fatal;  but  the  form  and  substance  of  the  note 
so  fully  determines  all  questions  that  a  consideration  of  anything 
further  is  unnecessary. 

Motion  to  dismiss  is  granted. 


Acrrow  AGAINST  Receivers. 

When  based  upon  consent  to  sue,  on  petition  to  equity  court,  can  only  be 
entertained  by  that  court. 

Common-law  Action  for  Personal  Injury.  Motion  to  dismiss  for 
want  of  jurisdiction. 

Denmark  dt  Adams,  for  plaintiffs. 
Chisholm  dt  Erivin,  for  defendants. 

Pardee,  J.,  (orally.)  Permission  to  sue  must  be  given  by  the 
equity  court.  Such  permission  cannot  confer  jurisdiction  upon  any 
other  court,  ratione  materia  or  ratione  persona.  In  this  case,  the  per- 
mission being  obtained  from  the  court  of  equity,  this  suit  was  permit- 
ted only  to  be  brought  in  that  court.    There  is  no  permission  to  sue 

» Reported  by  W.  B.  Hill,  Esq.,  of  the  Macon  bar. 


Paljjeb  v.  Scrtven  and  another,  Receivers,  etc.1 


{Circuit  Court,  8.  D.  Georgia.   April  26, 1884.) 
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in  this  court  on  the  law  side.    This  court,  as  a  court  of  law,  is  with- 
out jurisdiction,  so  far  as  the  record  shows,  by  reason  of  the  citizen- 
ship of  the  parties,  and  consequently  has  no  jurisdiction  in  the  oase. 
Motion  granted. 

Looks,  J.,  concurs. 


Equity  Jurisdiction — Adequate  Kekbdt  at  Law  — Rev.  St.  S  728— Payment 
aw  Coupons  on  Municipal  Bonds— Mandamus. 

Where  a  writ  of  mandamus  will  lie  to  compel  a  city  treasurer  to  pay  coupons 
due  on  bonds  of  the  city  out  of  the  fund  provided  by  statute,  or  to  compel 
the  proper  officers  to  set  apart  taxes  collected  as  a  sinking  fund  for  the  pay- 
ment thereof,  the  bondholder  has  an  adequate  remedy  at  law,  and  cannot  pro- 
ceed by  bill  in  equity,  not  ancillary  to  any  pending  proceeding  at  law,  to  enjoin 
the  application  of  the  funds  to  other  purposes. 

In  Equity. 

Rosenbaum  <t  Scheeline  and  S.  C.  Demon,  for  complainant. 

W.  A.  Anderson  and  J.  H.  McKune,  for  defendant. 

Sawyer,  J. .  This  is  a  bill  in  equity,  filed  against  the  treasurer  of 
Sacramento  city  by  a  holder  of  $10,000  of  the  bonds,  and  $600  over- 
due coupons  thereon,  of  the  oity  of  Sacramento,  issued  in  pursuance 
of  the  laws,  and  under  the  circumstances  fully  set  forth  in  Kennedy 
v.  City  of  Sacramento,  19  Fed.  Kbp.  580..  The  bill  alleges  the  facts 
relating  to  the  issue  of  the  bonds  and  the  amount  held  by  complain- 
ant; that  there  is  a  large  amount  of  money — $174,000  and  upwards 
— in  the  interest  and  sinking  fund  in  the  city  treasury,  applicable  to 
the  payment  of  said  coupons,  and  something  over  $170,000  of  taxes 
and  water  rents,  collected  for  the  year  1883-84,  in  the  city  treasury, 
and  that  "it  is  the  dnty  of  said  treasury  to  apportion  and  set  apart 
to  said  'interest  and  sinking  fund'  fifty-five  per  cent,  of  the  whole  of 
said  revenues,  and  to  hold  and  pay  out  the  said  fifty -five  per  cent,  of 
said  sums  for  the  purposes  of  said  fund  and  no  other  purpose;"  that 
the  complainant  has  demanded  payment  of  said  coupons  held  by  him, 
and  that  said  treasurer  should  set  apart  said  55  per  cent,  to  said  in- 
terest and  sinking  fund,  and  only  apply  it  for  the  proper  uses  of  said 
fand;  that  said  treasurer  refuses  to  comply  wita  said  demand,  and- 
is  unlawfully  diverting  said  fund  to  other  objects  of  city  expenditure, 
and,  if  not  restrained  from  so  doing,  will  appropriate  the  whole  of 
said  fund  to  such  other  objects,  and  leave  nothing  applicable  to  the 
payment  of  said  bonds  and  coupons.  He  therefore  asks,  as  relief, 
that  defendant  be  perpetually  enjoined  from  paying  out  said  money 
for  any  other  purpose  than  the  liquidation  of  said  bonds  and  coupons ; 


Hausmeister  v.  .Porter,  Treasurer,  etc. 


{Circuit  Court,  D.  California.   August  25, 1884.) 
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and  he  further  asks  for  a  preliminary  injunction  pending  the  suit. 
Defendant,  demurs  to  the  bill  on  the  ground  of  want  of  equity,  and 
that  the  facts  disclosed  show  no  cause  of  equitable  jurisdiction.  He 
also  opposes  the  preliminary  injunction  on  the  same  grounds. 

Section  723,  Rev.  St.,  provides  that  "suits  in  equity  shall  not  be 
sustained  in  either  of  the  courts  of  the  United  States,  in  any  case 
where  a  plain,  adequate,  and  complete  remedy  may  be  had  at  law.  ** 
And  this  provision  has  been  often  recognized  and  enforced  by  the 
supreme  court  of  the  United  States;  as  in  Hipp  v.  Babin,  19  How. 
271 ;  Parker  v.  Winnipiseogee  Co.  2  Black,  545;  Watson  v.  Sutherland, 
5  Wall.  74,  and  many  other  cases. 

In  this  case,  if,  as  alleged,  there  are  funds  in  the  treasury  appli- 
cable to  the  purpose,  it  appears  to  me  that  the  complainant  has  a 
plain,  adequate,  and  complete  remedy  at  law,  by  mandamus,  for  the 
non-payment  of  any  lawful  coupons  held  by  him  now  due.  Also,  a 
complete  remedy  at  law,  by  mandamus,  if  any  remedy  he  has  at  this 
time,  to  compel  defendant  to  set  apart  any  moneys  in  the  treasury 
required  by  law  to  be  set  apart  as  a  "sinking  fund"  for  the  payment 
when  they  fall  due  of  any  bonds  held  by  him  not  yet  matured.  In  a 
case  relating  to  a  part  of  these  same  bonds,  the  supreme  court  of  Cali- 
fornia, in  Meyer  v.  Porter,  2  Pac.  Rep.  884,  held  that  a  mandamus 
should  issue  to  compel  the  treasurer  of  Sacramento  to  pay  the  over- 
due coupons,  there  being  money  in  the  treasury  applicable  to  their 
payment. 

It  is  alleged  in  the  bill  that  there  is  a  much  larger  amount  of 
money  applicable  to  the  purpose  in  the  treasury  than  is  necessary 
to  pay  complainant's  overdue  coupons.  That  being  so,  the  supreme 
court  hold  that  it  is  the  duty  of  the  treasurer  to  pay  them,  and,  if  he 
refuses  payment,  that  he  can  and  should  be  compelled  to  pay  them 
by  mandamus.  So,  also,  in  Meyer  v.  Brown,  the  supreme  court  of 
the  state,  sitting  in  bank,  in  regard  to  this  same  class  of  bonds,  unan- 
imously held  the  writ  of  mandate  to  be  a  proper  remedy  to  compel 
the  city  authorities  to  levy  a  tax  to  supply  a  fund  to  pay  these  cou- 
pons. In  this  case  the  court  followed  the  judgment  of  the  supreme 
court  of  the  United  States  in  Louisiana  v.  Pilsbury,  105  U.  S.  302, 
which  directed  a  writ  of  mandamus  to  issue  to  compel  the  city  of 
New  Orleans  to  levy  an  annual  tax  to  pay  the  interest  on  the  bonds 
then  in  question.    See,  also,  Kennedy  v.  Sacramento,  19  Feu.  Rep. 


From  these  cases  it  is  clear  that  if  there  is  money  in  the  city  treas- 
ury applicable  to  the  purpose, — and  it  is  alleged  that  there  is, — the 
treasurer  can  be  readily  compelled  by  mandamus  to  pay  the  amount 
due  complainant  on  his  coupons;  and  if  the  officers  do  not  provide 
the  funds  by  levying  the  proper  tax,  that  they  can  be  compelled  to 
do  so  by  mandamus.  This  is  a  remedy  at  law  direct,  speedy,  and 
adequate,  and,  as  was  stated  in  the  last  case  cited,  the  only  remedy, 
in  view  of  the  provisions  of  the  statute  under  which  the  bonds  were 
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issued  and  accepted.  The  decree  asked  for  in  this  bill  would  afford 
no  relief  whatever  without  other  and  independent  proceedings  at  law. 
It  would  simply  keep  the  money  in  the  treasury.  No  decree  for  the 
payment  of  the  money  could  be  made,  because  a  judgment  against 
the  city,  at  law,  would  be  ample  for  that  purpose  where  a  judgment 
could  be  had,  and  no  such  decree  is  asked.  But,  in  the  oase  of  these 
bonds,  it  was  held  in  Kennedy  v.  Sacramento,  supra,  that  a  judgment 
at  law  against  the  oity  could  not  be  obtained  under  the  statute.  For 
the  same  reasons,  no  decree  in  equity  could  be  had,  even  if  the  court 
had  jurisdiction  in  other  respects  to  enter  such  a  decree.  But  it  has 
none,  as  the  remedy,  if  any,  would  be  a  judgment  at  law.  The  de- 
cree asked  does  not  appear  to  be  ancillary  to  any  proceeding  at  law  now 
pending;  or  even  contemplated,  to  obtain  the  money  if  retained  in  the 
treasury.  But  if  it  is  the  duty  of  the  treasurer  to  pay  these  coupons 
out  of  the  funds  alleged  to  be  in  the  treae  iry,  the  most  c  rect,  speedy, 
and  effective  way  to  obtain  payment  is  by  mandamus  in  a  court  of 
law.  This  remedy  is  complete  and  adequate.  Ig  would  not  only 
prevent  the  money  from  being  diverted  to  other  purposes, — all  that 
this  bill  seeks, — but  would  secure  the  payment  of  the  overdue  coupons 
held  by  complainant,  and  be,  in  itself,  a  full  and  adequate  remedy, 
while  that  sought  in  this  bill  could  only  be  ancillary  to  some  other 
remedy  in  a  court  of  law,  to  whioh  complainant  would  be  driven  at 
last. 

The  bill,  in  my  judgment,  presents  no  oase  of  equitable  cognizance. 
The  preliminary  injunction  must  be  denied,  the  demurrer  to  the  bill 
unstained,  and  the  bill  dismissed;  and  it  is  so  ordered. 


f  rice,  Receiver,  v.  Coleman  and  others. 

[Circuit  Court,  D.  Massachusetts.    September  3,  1884.) 

L  Equity — Pleading — Multifariousness — Action  by  Receiver  op  National 
Bank. 

Where  a  bill,  brought  by  the  receiver  of  a  national  bank  against  all  of  the 
directors  holding  office  during  the  existence  of  tae  bank,  the  legal  representa- 
tives of  deceased  directors,  and  the  cashiers  of  the  bank,  joins  claims  for 
losses  suffered  by  the  bank  by  reason  of  the  directors'  negligence  and  inatten- 
tion, and  claims  for  losses  suffered  by  the  stockholders  by  reason  of  having 
been  induced  to  subscribe  for  new  shares  by  misrepresentations  of  the  direct- 
ors, it  is  multifarious. 
2.  Sake — Cb btatnty — D emurre b . 

Where  such  a  bill  does  not  state  the  dates  of  the  losses  sustained  by  the  cor- 
poration, nor  the  dates  of  the  acts  or  omissions  contributing  to  those  losses,  with 
sufficient  certainty  to  inform  each  of  the  defendants  with  which  and  how  many 
of  the  losses  it  is  sought  to  charge  him,  it  is  demurrable. 

In  Equity. 

A.  A.  Ranney  and  J.  R.  Clark,  for  complainant. 
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E.  R.  Hoar,  Henry  Baldwin,  J.  W.  Richardson,  Sherman  <£  Bell, 
Richard  Stone,  Geo.  F.  Williams,  Jesse  F.  Wheeler,  Joseph  Cuttler, 
Morse  de  Allen,  and  Brooks  dk  Nichols,,  for  defendants. 

Before  Gray  and  Nelson,  JJ. 

Gray,  Justice.  To  the  bill  in  its  present  shape  the  demurrers 
for  multifariousness  and  for  uncertainty  are  well  taken.  The  bill  is 
dearly  multifarious  in  joining  claims  for  losses  suffered  by  the  cor- 
poration by  reason  of  the  directors'  negligence  and  inattention,  and 
claims  for  losses  suffered  by  the  stockholders  by  reason  of  having 
been  induced  to  subscribe  for  new  shares  by  misrepresentations  of 
the  directors.  The  bill,  brought  against  all  . those  who  were  directors 
during  various  periods  of  time,  does  not  state  the  dates  of  the  losses 
sustained  by  the  corporation,  nor  the  dates  of  the  acts  or  omissions 
contributing  to  those  losses,  with  sufficient  certainty  to  inform  each 
of  the  defendants  with  which  and  how  many  of  the  losses  it  is  sought 
to  charge  him.  The  bill  mast  be  amended,  in  these  respects,  at  least, 
before  the  court  can  justly  or  intelligently  determine,  as  between  the 
complainant  and  the  several  defendants,  whether  the  bill  is  multi- 
farious in  joining  as  defendants  those  who  were  directors  at  different 
times;  whether  it  sets  forth  a  liability  upon  which  the  complainant 
can  maintain  a  bill  in  equity;  and  whether  it  sets  forth  a  cause  of 
action  which  survives  against  representatives  of  deceased  directors. 

Demurrers  sustained,  with  costs;  leave  to  amend  the  bill. 


-  Henderson  v.  Central  Passenger  Ry.  Co.1 
Central  Passenger  Ry.  Co.  v.  Louisville  City  Ry.  Co.1 
{Circuit  Court,  D.  Kentucky.   July  22, 1884.) 

1.  Franoitise  —  Railroad  Corporation  —  Conbthootion  or  Grant  — Morrva 

.Power. 

A  legislative  grant  to  the  Louisville  &  Portland  Railroad  Company  of  a 
franchise  to  build  and  operate  a  railroad  from  Lonlsvilia  to  Portland,  along 
such  streets  as  the  city  council  should  consent  to,  with  power  to  use  passenger 
and  burden  cars,  to  f  urnish  meAns  of  transportation,  to  charge  tolls  for  passen- 
gers and  freights,  and  "to  do  and  perform  every  act  and  thing  necessary  and 
proper  to  carry  into  effect  the  provisions  of  that  act  and  promote  the  design  of 
the  corporation,"  but  without  specifying  what  motive  power  should  be  used, 
authorized  the  city  co  incii  to  limit  the  power  to  be  used  to  horse-power. 

2.  Corporation  — Sale  of  Franchise  —  What  Passes  Thereby —  Repeal  of 

Franchise — Const  rruTioNALiTr. 

The  Kentucky  act  of  February  14,  1856,  provided  that  all  privileges  and 
franchises  thereaftsr  granted  to  corporatior.3  should  be  subject  to  amendment 
or  repeal  at  the  will  of  the  legislature.  The  L.  &  P.  R.  Co.  had  theretofore 
been  incorporated,  and  under  its  charter  had  built  and  operated  a  street  rail- 
road on  Bauk  street.   Thereafter,  in  1S66,  the  Citizens'  P.  Ry.  Co.  waa  incor- 

l Reported  by  Geo.  Du  Relle,  Asst.  U.  S  Atty. 
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porn  ted,  and  by  its  charter  empowered  both  to  build  and  operate  street  rail- 
ways, with  the  consent  of  the  city  council,  and  to  lease  or  purchase  the  L.  &  P. 
Railroad,  "its  franchises  and  all  property."  It  therenpon  purchased  the  L.  & 
P.  Railroad,  its  franchises  and  property,  and  operated  the  road  on  Bank  street. 
The  corporate  life  of  the  L.  &  P.  R.  Co.  was  without  limit ;  that  of  the  Citi- 
zens' P.  Ry.  Co.  was  limited  to  30  years.  Thereafter,  in  1872,  the  L.  C.  Ry.  Co., 
which  was  incorporated  in  1864,  purchased  from  the  Citizens'  P.  Ry.  Co.  all  of 
its  roads,  property,  and  franchises.  Held,  that  the  corporate  existence  of  the 
L.  &  P.  R.  Co.,  and  its  right  as  a  corporation  to  operate  the  road,  did  not 
pass  by  the  sale  of  the  Citizens'  P.  Ry.  Co.,  nor  by  the  sale  from  the  Citizens' 
P.  Ry.  Co.  to  the  L.  C.  Ry.  Co. ;  that  the  corporate  life  of  the  Citizens'  P.  Ry. 
Co.  was  not  extended  beyond  30  years  by  the  purchase  from  the  L.  &  P.  R 
Co  ;  that  the  Citizens'  P.  Ry.  Co.  and  the'L  C.  Ky.  Co.  each  operated  the  road 
nnder  its  own  charter ;  that  each  of  said  charters,  having  been  granted  subse- 
quent to  the  act  of  18S6,  was  subject  to  the  provisions  of  that  act,  and  that 
their  amendment  or  repeal  was  constitutional. 
8.  Right  of  Wat— Due  Pbocess  of  Law— Abandonment  bt  Non-Useb-j-Pkk- 
buxption  of  Abandonment— Constitutionality  of  New  Grant 

A  right  of  way  acquired  by  a  railroad  corporation,  prior  *to  the  act  of  1856, 
and  transferred  to  a  corporation  created  subsequently  to  said  act,  is  property, 
and  *  legislative  enactment  giving  it  to  another  corporation  Is  not  due  process 
of  law.  Buch  right  of  way  may  be  lost  by  abandonment,  and  a  non-user  of 
more  than  10  years  is  held  to  be  sufficient  evidence  of  abandonment.  Abandon- 
ment is  to  be  more  readily  presumed  where  the  easement  is  granted  for  the 
public  benefit  than  where  it  is  held  for  private  me.  When  such  a  right  has 
been  so  abandoned,  ii  is  constitutional  for  the  state  to  grant  it  to  another  cor- 
poration. 

In  Equity.    On  motions  to  dissolve  injunctions. 

A.  P.  Humphrey  and  St.  John  Boyle,  for  Louisville  City  Ry.  Co. 
and  Mrs.  Henderson. 

Brown  dt  Davie,  Barnett,  Noble  &  Barnett,  and  Zach.  Phelps,  for 
Central  Passenger  By.  Co. 

Babr,  J.  These  cases  come  to  this  court  from  the  Louisville  ohan- 
eery  court,  and  from  the  vice-chancellor's  court,  with  injunctions  al- 
ready granted  upon  ex  parte  motions;  and  they  are  now  submitted 
upon  motion  of  defendants,  in  each  case,  to  dissolve  the  injunctions. 
The  Louisville  City  Bailway  Company  has  filed  a  cross-bill  against 
the  Central  Passenger  Bailway  Company,  and  has  moved  for  an  in- 
junction. These  motions  really  involve  the  same  question,  and  will 
be  considered  together.  The  material  question  is,  who  has  the  right 
to  run  a  street  railway  down  Bank  street,  in  this  city,  from  Nine- 
teenth street  to  and  through  Portland  to  the  wharf,  by  what  is  com- 
monly called  the  "Bank-street  route  ?"  The  Central  Passenger  Rail- 
way Company  claims  this  right  by  and  under  the  authority  of  an 
ordinance  approved  January  25,  1884,  and  an  act  of  the  general  as- 
sembly approved  March  14,  1884.  The  act  repeals  all  laws  and 
ordinances  in  conflict  with  the  grant  therein  made,  which  is  a  grant 
to  build  and  operate  a  street  railway  over  the  route  in  controversy. 
This  authority  is  sufficient,  and  gives  the  Central  Passenger  Railway 
Company  this  route,  unless  the  act  itself  is  unconstitutional,  as  im- 
pairing the  obligation  of  a  contract,  or  because  it  deprives  the  Louis- 
ville City  Railway  Company  of  its  property  without  due  process  of 
law. 
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The  state  of  Kentucky  owned,  by  purchase,  the  Lexington  &  Oliio 
Bailroad,  and  donated  to  the  Kentucky  Institution  for  the  Education 
of  the  Blind  that  part  of  the  road  which  ran  from  Sixth  street,  in 
Louisville,  along  Main  street,  and  over  the  Louisville  &  Portland 
turnpike  (known  as  Portland  avenue)  to  the  Portland  wharf.  The 
franchises  of  the  Lexingtion  &  Ohio  Bailroad,  which  had  been  ex- 
tinguished by  the  sale  to  the  state,  were  not  donated ;  but  in  the  act 
approved  March  2, 1844,  in  which  the  donation  was  made,  and  which 
incorporated  the  Louisville  &  Portland  Bailroad  Company  as  a  part 
of  the  Kentucky  Institution  for  the  Education  of  the  Blind  as  an 
agency  to  operate  the  road  donated,  power  was  given  "to  do  and  per- 
form every  act  and  thing  necessary  and  proper  to  carry  into  effect 
the  provisions  of  the  act,  and  to  promote  the  design  of  this  corpora- 
tion." It  also  gave  in  express  terms  the  authority  for  the  company 
to  purchase  "passenger  and  burden  cars,"  and  to  furnish  the  means 
of  transportation,  and  "the  right  to  charge  and  exact  tolls  and  fees 
from  passengers,  and  for  transporting  any  baggage  or  thing."  In  an 
amendment  approved  February  10,  1846,  the  Louisville  &  Portland 
Bailroad  Company  was  given  authority  to  make  its  "said  road"  from 
any  part  of  the  city  of  Louisville  to  any  part  of  the  town  of  Portland, 
with  the  consent  of  the  munioipal  corporations  of  Louisville  and  Port- 
land. There  were  efforts  to  organize  the  Louisville  &  Portland  Rail- 
road Company  under  this  law,  but  they  were  unsuccessful. 

In  an  act  entitled  "An  act  in  relation  to  the  Louisville  &  Portland 
Bailroad,"  approved  January  9, 1852,  it  is  recited  that  the  company, 
organized  under  the  act  of  1844,  had  surrendered  its  stook  and  aban- 
doned the  enterprise,  and  the  Kentucky  Institution  for  the  Educa- 
tion of  the  Blind  is  invested  with  all  the  rights  and  powers  which 
were  given  in  said  act  of  1844  and  its  amendments.  It  was  given 
the  authority  to  manage  "the  construction  and  use  of  said  road  and 
its  appendages,"  either  by  its  own  officers,  or  through  the  president 
and  directors  of  the  Louisville  &  Portland  Bailroad  Company,  pursu- 
ant to  and  under  a  contract  which  said  Institution  for  the  Education 
of  the  Blind  was  authorized  to  make  with  that  company.  It  was 
provided  in  the  second  section  of  this, act  that  the  location  of  said 
railroad  might  be  made  either  on  the  line  described  in  said  act  of 
1844,  or  on  such  line  as  the  Kentucky  Institution  for  the  Education 
of  the  Blind  "may  choose,  with  the  consent  of  the  oity  authorities  of 
Louisville,  so  that  it  shall  extend  between  any  points  on  or  near  the 
river,  above  or  below  the  falls,  and  within  two  miles  thereof." 

The  town  of  Portland  had  been  united  with  Louisville  and  became 
'  a  part  of  it.  In  1853  the  city  council  gave  to  the  president  and  vis- 
itors of  the  Kentucky  Institution  for  the  Education  of  the  Blind  its 
consent  to  the  building  and  operating  a  railroad  with  "horse-power" 
to  Portland  wharf,  over  any  street  or  streets  in  the  oity  lying  .north 
of  Main  street  and  west  of  Twelfth  street.  The  Kentucky  Institution 
for  the  Education  of  the  Blind,  under  the  authority  given  to  contraot 
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with  the  Louisville  &  Portland  Railroad  Company,  did,  by  an  agree- 
ment dated  April  1,  1853,  transfer  its  right  to  bnild  and  operate  a 
railroad,  and  all  rights  and  franchises  pertaining  thereto,  to  that 
company,  which  had  then  been  reorganized.  The  company  agreed, 
in  "consideration  of  this  transfer,  to  pay  the  Kentucky  Institution  for 
the  Education  of  the  Blind  $600  per  annum,  and  a  certain  part  of 
the  net  profits,  should  they  exceed  $15,000  per  annum;  and  did  pay 
the  $600  for  one  or  more  years  after  the  road  was  completed.  Under 
the  authority  thus  transferred  the  Louisville  &  Portland  Railroad 
Company  built,  during  the  years  1853  and  1854,  a  railroad  from 
Twelfth  street  over  the  Bank-street  route,  (part  of  which  is  in  con- 
troversy,) and  operated  it  with  horse-power  until  the  Louisville  & 
Portland  Railroad  Company  sold  out  to  the  Citizens'  Passenger  Rail- 
way Company,  in  1866. 

It  was  suggested  in  argument  that  the  franchise  granted  by  the  state 
of  Kentucky  was  to  build  and  operate  an  ordinary  steam  railroad, 
and  the  city  had  no  authority  to  grant  the  right  to  this  railroad  com- 
pany to  build  and  operate  a  street  railway  over  its  streets.  There  is 
now  a  well-recognized  distinction  between  the  franchise  to  build  and 
operate  an  ordinary  steam  railroad,  and  the  franchise  to  build  and 
operate  a  street  railway  over  and  along  the  level  of  streets  in  a  city. 
Bat  it  will  be  observed,  in  this  connection,  that  the  donation  was 
made  without  the  franchises  of  the  old'  Lexington  &  Ohio  Railroad 
Company  being  granted  with  it;  and  there  is  no  grant,  in  terms,  of 
the  use  of  steam-power  in  operating  the  road  donated,  and  certainly 
there  is  no  prohibition  of  the  use  of  horse-power.  Indeed,  whatever 
may  have  been  the  character  of  the  old  road  on  Portland  avenue, 
which  was  originally  built  as  part  of  the  Lexington  &  Ohio  Rail- 
road, there  can  be  no  serious  doubt  of  the  right  of  the  city  of  Louis- 
ville to  indicate  the  power  to  be  used  in  propelling  cars  over  a  new 
route,  which  could  only  be  operated  with  its  consent.  The  legislature's 
grant  to  operate  another  road  was  conditioned  upon  the  consent  of 
the  oity.  This  was  indispensable,  and  certainly  the  city  might  pro- 
tect the  local  public  by  limiting  the  "power"  to  be  used.  The  Louis- 
ville &  Portland  Railroad  Company's  charter  nowhere  requires  steam- 
power  to  be  used,  and  the  utmost  that  can  be  contended  for  is  that 
the  authority  to  use  steam  is  implied  from  the  character  of  the  road 
donated.  The  charter  gave  authority  "  to  do  and  perform  every  act 
and  thing  necessary  and  proper  to  oarry  into  effect  the  provisions  of 
the  act  and  promote  the  design  of  the  corporation;"  and,  under  this 
authority,  the  Louisville  &  Portland  Railroad  Company  could  agree 
to  use  horse  instead  of  steam  power,  even  if  they  had  the  implied 
authority  to  use  steam-power.  We  think,  therefore,  the  Louisville  & 
Portland  Railroad  Company  had  the  legal  right  to  the  road  built  over 
the.  Bank-street  route,  and  to  operate  it  with  horse-power.  This  was 
an  existing  right  when  the  act  entitled  "An  act  reserving  power  to 
annul  or  repeal  charters  and  other  laws,"  approved  February  14, 
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1856,  was  passed.  The  rights  of  this  oompany  may  have  been  more 
than  those  usually  embraced  in  a  franchise  to  build  and  operate  a 
street  railway.  Thus,  it  had  a  right  to  transport  freight  as  well  as 
passengers ;  and  it  may  not  have  been  obliged  to  have  its  road  run 
on  the  same  grade  as  the  streets,  or  to  change  or  alter  its  grade  when 
the  grade  of  the  streets  was  changed.  But,  whatever  these  rights 
were,  if  they  were  greater  than  are  usually  embraced  in  a  franchise 
to  run  a  street  railway,  they  were  surrendered  by  a  release  executed 
by  the  Louisville  &  Portland  Railroad  Company  to  the  city  of  Louis- 
ville, dated  November  23,  1865.  In  that  release,  the  Louisville  & 
Portland  Railroad  Company  waived  and  released  all  exemption  from 
taxation,  and  other  exclusive  privileges  and  franchises,  and  agreed 
that— 

"Said  Louisville  &  Portland  Railroad  Company,  their  line  of  road,  care  run- 
ning thereon,  and  property  connected  therewith,  shall  be  subject  to  the  con- 
trol of  the  general  council  of  said  city  of  Louisville,  and  the  terms  and  stipu- 
lations contained  in  the  aforesaid  articles  of  agreement,  (which  said  articles 
of  agreement  are  referred  to  to  be  read  as  a  part  hereof,)  in  the  same  manner 
and  to  the  same  extent  as  the  Market-street  road,  aforesaid,  and  as  though  the 
rights,  privileges,  and  franchises  of  said  Louisville  &  Portland  Railroad  Com- 
pany were  conferred  by,  and  exclusively  dependent  on,  said  articles  of  agree- 
ment." 

The  "agreement,"  made  part  of  this  writing,  was  one  between  the 
city  of  Louisville  and  Isham  Henderson  and  his  associates,  granting 
them  the  right  to  build  and  operate  a  street  railway  over  Market  and 
certain  other  streets  in  the  city,  and  regulating  the  use  and  opera- 
tion of  said  railway. 

The  learned  oounsel  for  the  defendant  insists  that  the  Louisville  & 
Portland  Railroad  Company  surrendered  all  of  its  rights  and  fran- 
chises, and  accepted  from  the  city,  who  then  had  the  right  to  grant 
them,  all  the  franchises  which  it  thereafter  had ;  and  hence  its  fran- 
chises are  now  repealable.  There  is  some  obscurity  in  the  language 
of  this  release ;  but,  read  with  the  agreement  which  is  made  part  of 
it,  I  think  it  surrendered  all  of  its  rights,  privileges,  and  franchises 
which  were  inconsistent  with  the  terms  of  the  agreement  between  the 
city  and  Henderson  and  associates,  and  it  surrendered  its  exemption 
from  taxation,  and  the  exclusive  right  which  it  claimed  to  build  and 
operate  a  railroad  west  of  Twelfth  street  and  north  of  Main  street  in 
said  city.  But  it  did  not  surrender  its  existing  road  or  route,  nor 
did  it  surrender  its  right  to  operate  it.  This  right  had  been  given  by 
the  state,  and,  if  surrendered  to  the  city,  could  not  have  been  re- 
granted  by  it.  It,  however,  agreed  to  exercise  its  rights  and  oper- 
ate its  road  as  regulated  by  the  terms  of  the  agreement,  and  subject 
to  the  control  of  the  general  council.  The  words  "as  though  the 
rights,  privileges,  and  franchises  of  said  oompany  were  conferred  by, 
and  exclusively  dependent  on,  said  articles  of  agreement,"  preclude 
a  construction  that  the  rights,  privileges,  and  franchises  were,  in 
faot,  "conferred  by  and  exclusively  dependent"  upon  the  agreement. 
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This  release  was  upon  consideration  that  the  city  allowed  Isham 
Henderson  and  associates  (Henderson  being  the  chief  owner  of  the 
Louisville  &  Portland  Railroad)  the  right  to  build  and  operate  a  road 
over  Market  street  and  certain  other  streets  in  said  city,  that  were 
intended  to  connect  with  the  Louisville  &  Portland  Railroad,  and  be 
one  system  of  city  street  railways.  Subsequently,  by  an  act  ap- 
proved January  9,  1866,  the  general  assembly  incorporated  Isham 
Henderson  and  associates  under  the  corporate  name  of  "The  Citi- 
zens' Passenger  Railway  Company."  The  Citizens'  Passenger  Rail- 
way Company,  immediately  after  its  organization,  purchased  the 
road,  personal  property,  and  franchise  of  the  Louisville  &  Portland 
Railroad  Company.  The  transfer  was  made  through  the  Louisville 
chancery  court,  and  the  deed  of  the  special  commissioner  is  broad 
enough  in  terms  to  include  all  the  property  and  rights  which  the  Citi- 
zens' Passenger  Railway  had  legislative  authority  to  purchase. 

It  is  important  to  consider  and  determine,  at  this  point,  exactly 
what  the  Citizens'  Passenger  Railway  Company  obtained  by  its  pur- 
chase. 'The  charter  to  the  Citizens'  Passenger  Railway  Company 
was  given  for  the  purpose  of  utilizing  the  previous  agreement  be- 
tween Henderson  and  associates  and  the  oity  of  Louisville,  and  to 
unite  the  Louisville  &  Portland  Railroad  with  the  system  of  railways 
authorized  by  the  agreement;  but  the  powers  granted  were  much 
broader,  and  intended  to  allow  the  system  to  be  extended  as  the  pub- 
he  necessity  might  thereafter  require.  The  charter's  existence  was 
limited  to  30  years  by  the  first  section,  and  in  the  second  it  was 
authorized  and  empowered,  with  the  oonsent  of  the  general  council  of 
Louisville,  and  upon  terms  prescribed  by  it,  to  construct,  maintain, 
and  operate  single  or  double  track  street  railways  "in,  on,  over,  and 
along"  any  street  or  streets,  highway  or  highways,  within  the  then  or 
future  limits  of  the  city.  In  the  same  section,  and  immediately  fol- 
lowing, it  is  provided  that  "said  corporation  is  also  authorized  to  lease 
or  purchase  the  Louisville  &  Portland  Railroad,  its  franchise,  and  all 
property  appertaining  thereto. "  The  corporate  life  of  the  Louisvillle 
&  Portland  Railroad  Company  was  without  limit,  and  the  Citizens' 
Passenger  Railway  Company  was  limited  to  30  years.  Did  this  au- 
thority and  the  purchase  under  it  extend  the  corporate  life  of  the 
Citizens'  Passenger  Railway  Company  and  authorize  it  to  operate 
the  Louisville  &  Portland  Railroad  as  a  corporation  after  the  expira- 
tion of  the  30  years?  We  think  not.  The  Citizens'  Passenger  Rail- 
way Company  purchased  the  road,  and  the  rights  and  privileges  at- 
tached thereto,  and  subject  to  the  agreement  made  with  the  city  of 
Louisville  and  others,  and  the  franchise  of  the  Louisville  &  Portland 
Railroad  Company,  which  did  not  pertain  to  its  own  corporate  func- 
tions and  existence.  The  latter  remained  in  the  Louisville  &  Port- 
land Railroad  Company,  and  did  not  pass  by  the  purchase.  If  the 
Citizens'  Passenger  Railway  Company  had  leased  instead  of  purchas- 
ing the  road,  it  would  have  been  quite  clear  that  the  road  would  have 
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been  operated  under  the  corporate  authority  given  to  the  Citizens' 
Passenger  Railway  Company,  and  not  under  the  corporate  authority 
of  the  Louisville  &  Portland  Railroad  Company.  I  think  this  is 
equally  clear,  though  the  Citizens'  Passenger  Railway  Company  pur- 
chased, instead  of  leasing,  the  road  and  its  property  and  franchises. 

We  have  been  referred  to  many  cases  in  which  the  courts  have  con- 
strued acts  consolidating  two  or  more  existing  corporations  into  one, 
and  some  acts  where  the  legislature  has  authorized  a  merger  of  the 
stock  of  an  existing  corporation  into  another  existing  corporation, 
and  united  the  property  and  management  of  the  two. corporations 
into  one.  In  these  cases  it  has  often  become  important  to  determine 
whether  the  act  authorizing  the  consolidation  or  merger  created  a 
new  corporation  and  dissolved  the  old  ones,  or  whether  the  legislative 
intent  was  to  leave  the  original  corporation  still  existing,  with  its 
rights,  privileges,  and  immunities.  This  is  always  a  question  of  in- 
tent, to  be  gathered  from  the  language  of  the  act  and  circumstances 
surrounding  each  enactment.  Thus,  in  Railroad  Co.  v.  M^aine,  96 
U.  S.  499,  and  Railroad  Co.  v.  Georgia,  98  U.  S.  859,  it  was  deter- 
mined that  these  acts  of  consolidation  were  new  charters,  and  sub- 
ject to  amendment  or  repeal,  although  the  act  of  consolidation  gave, 
in  terms,  all  of  the  franchise,  privileges,  and  immunities  of  the  old 
charters  which  were  passed  without  the  reservation  of  the  state  to 
amend  or  repeal.  In  Tomlinaon  v.  Branch,  15  Wall.  462,  and  Gen- 
tral  R.  R.  v.  Georgia,  92  U.  S.  665,  the  supreme  court  decided  that 
it  was  not  the  legislative  intent  to  dissolve  the  existing  oharters  and 
create  a  new  one,  and  hence  the  privileges  and  immunities  of  the 
original  charters,  which  were  not  subject  to  the  reserved  right  of  the 
state  to  repeal  or  annul,  could  not  be  changed  without  the  consent  of 
the  corporation.  The  conclusions  in  these  cases,  as  in  the  other 
cases,  were  arrived'  at  by  a  construction  of  the  legislative  act,  con- 
strued by  the  light  of  the  surrounding  circumstances  in  each  case. 

The  Citizens'  Passenger  Railway  Company  purchased  of  the  Lou- 
isville &  Portland  Railroad  Company  its  road,  its  rights,  and  priv- 
ileges, and  indeed  all  of  its  rights  and  franchises;  except  it  did  not 
get  from  it  the  right  to  operate  the  road  as  a  corporation.  That 
came  from  its  own  oharter,  and  not  by  the  purdhase.  This  right 
being  granted  to  the  Citizens'  Passenger  Railway  Company,  with  the 
reserved  right  of  repeal  or  amendment,  the  state  of  Kentucky  has  the 
constitutional  right  to  repeal  this  corporate  right,  in  whole  or  in  part. 

Greenwood  v.  Freight  Co.  105  U.  S.  13,  is  a  very  instructive  case 
upon  this  question.  There  the  supreme  court  sustain  as  constitu- 
tional an  act  of  the  general  assembly  of  Massachusetts  which  re- 
pealed the  charter  of  a  street  railway  company  that  had  built  and 
was  operating  its  road  in  Boston,  and  authorized  another  company, 
then  organized,  to  take  its  track  within  four  months,  "subject  to  the 
laws  relating  to  the  taking  of  land  by  railroad  companies,  and  the 
compensation  to  be  made  therefor."    The  court,  in  its  opinion,  says' 
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"That  whatever  right,  franchise,  or  power  in  the  corporation  depends  for 
its  existence  upon  the  granting  clauses  of  the  charter  is  lost  by  repeal. 
*  *  *  It  results,  from  this  view  of  the  subject,  that  whatever  right  re- 
mained in  the  Marginal  Company  to  its  rolling  stock,  its  horses,  its  harness, 
its  stables,  the  debts  due  to  it,  and  the  funds  on  hand,  if  any,  it  no  longer  had 
the  right  to  run  its  cars  through  the  streets,  or  on  any  of  the  streets,  of 
Boston.  It  no  longer  had  the  right  to  cumber  those  streets  with  a  railroad 
track  which  it  could  not  use,  for  those  belonged  by  law  to  no  person  of 
right,  and  were  vested  in  defendants  only  by  virtue  of  the  repealed  charter." 

There  is  an  intimation  in  this  case  that  the  right  to  use  the  streets 
for  operating  a  street  railway  is  not  to  be  valued  in  estimating  the 
value  of  the  property  of  a  railway  company.  This  seems  to  be  the 
rule  in  Massachusetts.  Metropolitan  R.  R.  v.  Highland  Ry.  Co.  118 
Mass.  290.  This  rule  must  be  upon  the  idea  that  this  right  of  way 
is  held  at  the  pleasure  of  the  state,  and  when  the  right  is  withdrawn 
by  the  state  there  is  nothing  to  value;  or,  where  there  is  a  right  re- 
served in  the  state  to  allow  another  company  to  use  the  track  upon 
paying  compensation,  this  right  to  use  the  streets,  given  the  first  com- 
pany, should  not  be  paid  for,  as  it  was  given  for  the  public  benefit. 

The  Louisville  City  Kail  way  Company  subsequently,  in  1872,  pur- 
chased of  the  Citizens'  Passenger  Railway  Company  all  of  its  roads, 
property,  and  franchises ;  but  this  did  not  give  that  railway  company 
a  right  which  the  Citizens'  Passenger  Railway  Company  had  not  pur- 
chased and  did*  not  have.  The  Louisville  City  Railway  Company, 
operated  the  road,  as  well  as  the  others  purchased,  under  its  own 
charter,  as  to  the  corporate  right  to  operate  a  street  railway,  and 
not  under  either  the  Louisville  &  Portland  Railroad  Company's  or 
the  Citizens'  Passenger  Railway  Company's  charter.  The  Louisville 
City  Railway  Company's  charter  was  passed  after  the  act  of  1856, 
and  is  therefore,  like  the  Citizens'  Passenger  Railway's  charter,  sub- 
ject to  amendment  and  repeal. 

The  fact  that  the  Louisville  &  Portland  Railroad  Company  pur- 
chased of  the  Kentucky  Institution  for  the  Education  of  the  Blind  its 
right  to  build  and  operate  this  railroad,  does  not,  I  think,  make  any 
difference.  The  corporate  right  to  operate  this  road  as  a  corpora- 
tion was  given  the  Louisville  &  Portland  Railroad  Company  by  the 
state,  and  was  not  purchased  by  it.  But  if  it  had  been  purchased  by 
it  of  the  Kentucky  Institution  for  the  Education  of  the  Blind,  it  would 
make  no  difference ;  since  the  question  is  whether  the  corporate  right 
was  authorized  to  be,  and  was,  sold  to  the  Citizens'  Passenger  Rail- 
way Company. 

Although  the  Louisville  City  Railway  Company  has  no  right,  as  a 
corporation,  to  build  and  operate  a  street  railway  over  the  route  in 
controversy,  yet,  if  there  is  an  existing  right  of  way  over  this  route, 
belonging  either  to  the  Louisville  City  Railway,  its  stockholders,  or 
the  mortgagee  of  the  Citizens'  Passenger  Railway  Company,  it  is 
property,  which  should  be  protected,  and  cannot  be  taken  except  by 
due  process  of  law.    A  legislative  enactment,  giving  this  right  of  way 
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to  the  Central  Passenger  Railway  Company,  if  it  is  the  property  of 
the  Louisville  City  Railway  Company,  is  not  due  process  of  law. 
The  Citizens'  Passenger  Railway  Company  obtained  an  existing  right 
of  way  over  this  route  by  its  purchase,  and  this  company  continued 
to  operate  the  route  until  it  sold  to  the  Louisville  City  Railway 
Company,  June  1,  1872,  except  between  April  1,  1868,  and  January 
1,  1870.  The  road  was  not  operated  at  all  between  April  1,  1868, 
and  until  some  time  in  December,  1869.  This  was  in  consequence 
of  an  arrangement  between  the  Louisville  City  Railway  Company  and 
the  Citizens'  Passenger  Railway  Company  not  to  operate  the  road ; 
and  for  this  the  Louisville  City  Railway  Company  paid  the  Citizens' 
Passenger  Railway  Company  a  bonus  of  $750  per  month.  The  Lou- 
isville City  Railway  Company  had,  and  still  has,  a  line  of  road  along 
Portland  avenue,  which  was  about  600  feet  north  of  the  Bank-street 
route,  and  paid  this  sum  to  get  rid  of  a  competing  road.  After  the 
purchase,  the  Louisville  City  Railway  Company  operated  the  Bank- 
street  route  only  a  month,  and  have  not  operated  the  route  since  July 
8, 1872.  Bank  street,  between  Seventeenth  and  Thirty-third  streets, 
was  then  unpaved;  and  in  1873  that  part  of  the  street  between 
Twenty-sixth  and  Thirty-third  streets  was  ordered  to  be  paved.  This 
was  done  by  J.  C.  Dennis,  with  whom  was  Isham  Henderson  as  a 
secret  partner  in  1873-74.  The  contractors  took  up  that  part  of  the 
road  which  was  in  the  street  which  they  were  paving.'  Subsequently, 
perhaps  the  next  year,  another  part  of  Bank  street  was  paved,  by 
order  of  the  council,  and  the  road  in  this  part  was  taken  up  by  the 
contractors.  The  Louisville  City  Railway  Company  sold  the  iron 
rails  which  were  upon  this  entire  route.  This  was  in  1873  or  1874; 
and  the  company  has  never  relaid  any  part  of  the  track  over  the 
route  in  controversy.  It  never  attempted  to  do  anything  towards 
re-establishing  or  operating  this  route  until  the  summer  of  1882. 
The  company  then  attempted  to  lay  cross-ties  upon  part  of  this  route, 
but  was  stopped  by  the  police  of  the  city.  This  attempt  was  made, 
however,  after  there  was  a  move  made  by  another  railway  company 
to  obtain  the  route  and  operate  a  street  railway  over  it.  The  strug- 
gle then  commenced  for  the  possession  and  control  of  this  route 
seems  to  have  continued  to  the  present  time. 

When  the  act  of  March  14,  1884,  was  passed,  there  had  been  a 
non-user  of  this  route  for  nearly  12  years.  The  parties  have  taken 
a  great  deal  of  testimony  to  show  the  motive  of  the  Louisville  City 
Railway  Company  in  this  non-user.  There  is  no  controversy  as  to 
the  length  of  the  non-user;  and  it  is  clear,  from  the  evidence,  that  at 
the  time  of  the  purchase  the  Louisville  City  Railway  Company  did 
not  intend  then  to  continue  to  operate  the  route  as  a  street  railway. 
Its  then  value  to  that  company  was  that  it  should  remain  idle,  and 
not  be  a  competing  line  with  the  Portland-avenue  road.  But  whether 
this  non-user  was  intended  to  be  only  temporary,  and  to  cease  when 
the  route  became  settled,  or  the  general  council  of  the  city  required 
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the  route  to  be  operated;  or  whether  the  non-user  was  intended  to 
be  permanent  and  the  route  abandoned  as  a  street  railway, — are  ques- 
tions of  intent,  and  always  difficult  to  determine  after  the  event. 

Mr.  Davison,  who  was  the  president  of  the  Louisville  City  Railway 
Company  at  the  time  of  the  purchase,  and  until  1878,  has  given  his 
deposition ;  and  his  evidence  is  to  the  effect  that  the  Louisville  City 
Bail  way  Company  never  intended  to  operate  this  road  as  a  street  rail- 
way again,  but  the  right  to  the  route  was  claimed  because  it  was 
thought  to  be  of  some  value  as  a  connection  to  a  bridge  which  the 
Louisville  &  Portland  Bailroad  Company  had  legislative  authority  to 
build  across  the  Ohio  river.  Mr.  Davison  evidently  thought  the  Bank- 
street  route  of  no  value  to  his  company  as  a  street  railway,  except  to 
destroy  it,  and  thus  prevent  what  he  calls  "out-throat  competition." 
He  is  sustained  by  the  fact  proven,  that  the  Louisville  City  Railway 
Company  made  two  mortgages,  one  in  1875  and  the  other  in  1877, 
which  purported  to  convey  all  of  its  property;  and  this  route  was  not 
mentioned  in  either  of  them. 

There  is  evidence  to  the  effect  that  the  Louisville  City  Railway 
Company  was  in  pecuniary  difficulties  during  most  of  this  time,  and 
it  could  not  have  relaid  this  track  without  very  considerable  outlay, 
and  that  there  was  no  public  necessity  for  the  outlay,  as  the  Fort- 
land-avenue  road  accommodated  the  travel. 

Mr.  Littel,  who  is  and  has  been  for  years  the  superintendent  of 
the  Louisville  City  Railway  Company,  says  that  the  company  had 
the  intention  of  relaying  tbe  track  and  operating  the  road  whenever 
the  settlements  along  that  route  were  sufficient  to  sustain  or  require 
such  a  road,  and  states  that  he  and  Mr.  Davis,  who  is  the  presi- 
dent of  the  road  and  has  been  since  1878,  and  who  lives  in  New  York, 
examined  the  route  on  two  occasions  to  see  if  the  settlements  along 
the  line  would  justify  the  route  being  relaid  and  operated.  He  ex- 
plains that  the  iron  rails  sold  were  "T"  rails,  and  unsuitable  to  be 
relaid  on  a  paved  street,  and  says  that  in  laying  a  track  on  Bank 
street,  between  Sixteenth  and  Seventeenth  streets,  in  the  fall  of  1876 
or  the  spring  of  1877,  he  put  the  track  on  the  side  of  the  street,  so 
that  it  might  be  one  of  a  double  track  when  the  Bank-street  route  was 
relaid.  The  permission  to  lay  this  track  as  part  of  another  route 
was  obtained  from  the  city  council;  but  the  language  of  the  ordi- 
nance, which  was  drawn  by  Mr.  Littel,  is  such  as  neither  to  waive  the 
old  right  nor  claim  it.    Mr.  Littel  says  that  this  was  done  intention- 


I  am  of  opinion  that  the  weight  of  evidence  is  that  the  Louisville 
City  Railway  Company  did  not  intend  to  operate  this  route  as  a 
street  railway,  and  that  its  purpose  was  to  abandon  it  as  a  street- 
railway  route;  and  this  purpose  was  not  changed  until  there  was  a 
prospect  of  another  railway  getting  the  right  to  build  and  operate  a 
road  over  this  route. 
The  right  which  the  state  gives  a  street-railway  company  to  main- 
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tain  and  operate  its  road  over  streets  is  a  peculiar  one,  and  in  many 
respects  unlike  the  right  of  way  which  one  person  has  oyer  the  land 
of  another.  It  is  a  right  which  may  be  given  without  the  consent  of 
the  person  who  owns  the  fee-simple  of  the  land  over  which  the  street 
runs,  and  without  the  consent  of  the  lot-owners  on  the  street.  It  is 
considered  to  be  a  legitimate  use  of  a  street,  and  is  given  for  the  ac- 
commodation of  the  public,  and  to  facilitate  travel.  The  ordinary 
carriage  has  the  right  of  way  over  the  street  when  using  and  travel- 
ing over  it.  The  street  car  has  this  and  something  more;  it  has  a 
right  superior  to  other  vehicles  to  run  over  its  own  tracks,  and  this 
right  is  exclusive  as  against  other  street  cars,  unless  they  have  ob- 
tained a  special  right  to  use  the  tracks.  Bailway  (street)  companies 
have  also  the  right  to  occupy  the  streets  to  an  extent  necessary  to  lay 
and  repair  their  tracks.  These  companies,  having  expended  money 
and  labor  in  building  and  maintaining  their  roads,  are  entitled  to  a  fair 
compensation  for  their  use  by  the  public;  but,  in  estimating  this  com- 
pensation, no  estimate  of  the  value  of  the  use  of  the  street  should  be 
made,  because  that  is  given  to  facilitate  travel  and  for  the  public  ben- 
efit, and  not  for  the  private  use  and  benefit  of  the  railway  company. 
Jersey  City  &  B.  Ry.  Co.  v.  Jersey  City  d  H.  Iiy.  Co.  20  N.  J.  Eq.  70. 
The  rules  which  apply  to  the  non-user  or  abandonment  of  a  right  of 
way  or  other  like  easements,  that  are  held  and  owned  for  private  use 
and  benefit,  should  not  be  applied  with  strictness  to  this  kind  of  right, 
which  is  given  and  held  for  the  public  use  and  benefit.  An  abandon- 
ment should  be  much  more  readily  inferred  in  such  a  case  than  where 
the  easement  is  held  and  owned  for  private  use  and  benefit.  Indeed, 
I  think  the  mere  non-user  of  this  route  for  10  years,  without  the  con- 
sent of  the  state  or  the  city,  should  be  sufficient  evidenoe  of  abandon- 
ment, and  authorize  the  state  to  assume  that  fact,  and  grant  the  right 
to  another. 

The  only  case  we  have  seen  which  touches  the  point  under  consid- 
eration is  Hestonville  R.  Co.  v.  City  of  Philadelphia,  89  Pa.  St.  215. 
In  that  case,  a  street-railway  company  had  the  right  expressly  given  it 
by  the  state  to  lay  and  operate  a  double-track  railway  through  a  part 
of  Callowhill  street,  Philadelphia.  The  company  obtained  the  con- 
sent of  the  city  council  and  laid  down  a  double  traok,  and  operated 
its  road  for  some  years.  The  company  then  took  up  one  of  the  tracks, 
and  operated  its  road  over  only  one  track  in  that  street  for  10  years, 
and  then  relaid  the  other  track  which  it  had  taken  up.  The  city  of 
Philadelphia  brought  suit  in  equity  to  enjoin  the  company  from  re- 
laying and  operating  its  road  over  this  double  track,  and  the  court 
of  appeals,  reversing  the  lower  court,  held  that  such  a  suit  could  not 
be  sustained.  It  will  be  observed  that  the  state  took  no  action  in  the 
matter,  and  there  was  nothing  in  the  facts  that  indicated  an  aban- 
donment of  a  double  track.  The  company  operated  its  road  contin- 
uously, and,  in  doing  so,  it  changed  from  a  double  to  a  single  track, 
and  then  back  again  to  a  double  track.    This  is  merely  a  change  in 
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the  mode  of  exercising  a  right  given  by  the  state,  and  is  very  like 
that  of  a  ohange  in  the  rails  or  cars  used.  The  state  and  the  city, 
as  the  representatives  of  the  public,  gave  the  use  of  the  Bank -street 
route ;  and,  if  that  right  had  been  abandoned  or  lost  by  the  action, 
or  the  non-action,  of  the  Louisville  City  Railway  Company,  it  would 
revert  to  the  state  as  representing  the  public.  It  was  proper  for  the 
state  to  assert  its  control  of  this  right  of  way,  if  in  fact  it  had  reverted. 
This  was  a  legislative  act;  but,  if  the  right  had  not  reverted  by  aban- 
donment, or  other  cause,  then  the  legislative  department  could  not, 
by  a  statute,  transfer  a  right  of  way  which  was  private  property  from 
one  to  another.  We  have  seen  that  the  Louisville  City  Railway  Com- 
pany had  abandoned  whatever  right  it  had  to  operate  a  street  rail- 
way over  these  streets;  and  hence  the  state  ooujd  legally  grant  this 
right  to  another  company,  for  a  like  purpose. 

The  act  of  March  14,  1884,  was  necessary  to  give  to  the  Central 
Passenger  Railway  Company  any  right  to  use  this  route  for  a  street 
railway,  even  though  the  Louisville  City  Railway  Company  had  no 
claim  or  right;  and  that  act  is  not  unconstitutional  as  impairing  the 
obligation  of  a  contract,  or  depriving  any  one  of  property  without 
due  process  of  law,  for  the  reasons  given. 

The  complainant,  Mrs.  Henderson,  as  the  owner  of  the  mortgage 
bonds  issued  by  the  Citizens'  Passenger  Railway  Company,  has  no 
other  or  greater  right  than  the  Louisville  City  Railway  Company  has. 
She  holds  her  mortgage  lien,  upon  the  right  to  use  this  route  as  a 
street  railway,  subject  to  the  contingency  that  the  right  might  be 
abandoned  or  lost  by  the  mortgagor  or  its  vendee.  The  injunction 
in  her  case  was  granted  before  the  passage  of  the  act  of  March  14, 
1884,  or  the  ordinance  of  January  25,  1884,  and  was  granted  ex 
parte,  and  without  notice.  The  injunction  in  Central  Passenger  Ry, 
Co.  v.  Louisville  City  Ry.  Co.  was  also  granted  ex  parte,  and  without 
notice.  I  have  therefore  considered  the  questions  involved  as  if  the 
existing  injunctions  were  restraining  orders  under  the  practice  of  this 
court,  and  the  motions  now  made  were  for  injunctions  upon  notice, 
after  bill  and  answer. 

In  the  case  of  Henderson  v.  Central  Passenger  Ry.  Co.  the  motion 
to  dissolve  the  injunction  should  be  and  is  sustained.  The  motion 
for  an  injunction  on  the  cross- bill  of  the  Louisville  City  Railway  Com- 
pany is  refused.  In  the  oase  of  Central  Passenger  Ry.  Co  v.  Louis- 
ville City  Ry.  Co.  the  motion  of  the  defendant  Louisville  City  Rail- 
way Company,  to  dissolve  the  injunction,  is  overruled. 
v.2lp,no.6— 24 
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Tompkins  v.  Littlb  Rook  &  Ft.  S.  Ry.  Co. 


(Circuit  Court,  E.  D.  Arkansas.  1883.) 


1.  Loan  of  State  Bonds  to  Railroad  Companies — Arkansas  Act  Construed. 

The  act  of  the  general  assembly  of  the  state  of  Arkansas,  providing  for  a 
loan  of  the  bonds  of  the  state  to  railroad  companies,  required  the  companies 
receiving  the  state  bonds  to  pay  them ;  and,  to  secure  compliance  with  this 
requirement,  the  act  created  a  statutory  lien  on  the  roads  of  the  companies  re- 
ceiving the  bonds,  and  this  lien  stands  as  a  security  for  the  payment  of  the 
bonds  in  favor  of  the  bona  fide  holders  of  the  same. 

2.  Same — Role  fob  Construing  Such  Acts. 

The  uniform  and  unvarying  rule  for  the  construction  of  statutes  of  this  char- 
acter is  that  all  ambiguities  are  to  be  construed  against  the  private  corpora- 
tion, and  favorably  for  the  rights  of  the  state. 

In  Equity. 

This  cause  first  came  before  the  court  on  demurrer  to  the  bill.  For 
a  full  statement  of  the  oase,  and  for  the  opinion  of  the  court  over- 
railing,  the  demurrer,  see  15  Fed.  Rep.  6.  Upon  final  hearing  be- 
fore Mr.  Justice  Miller  and  District  Judge  Caldwell  the  bill  was  dis- 
missed in  conformity  with  the  opinion  of  the  former.    18  Fed.  Rep. 


John  McClure  and  John  R.  Dospassos,  for  plaintiff. 

John  F.  Dillon  and  C.  W.  Huntington,  for  defendant. 

Caldwell,  J.,  dissenting.  I  dissent  from  the  opinion  of  the  court 
in  this  case.  I  agree  with  the  court  that  the  decision  of  the  supreme 
court  of  the  state,  holding  the  act  under  which  the  bonds  were  issued 
unconstitutional,  does  not  affect  the  rights  of  the  parties  to  this  suit ; 
and  that  the  case  of  Railroad  Cos.  v.  Schutte,  103  U.  S.  118,  is  con- 
clusive on  this  point.  Any  expression  of  opinion  as  to  the  soundness 
of  the  decision  of  the  state  court  or  its  binding  force  on  this  court  is 
therefore  unnecessary.  The  material  question  in  the  oase  is  whether, 
under  the  act  of  1868,  the  state  had  a  lien  on  the  roads  of  the  com- 
panies receiving  the  state-aid  bonds  to  secure  their  payment.  The  de- 
cision of  this  question  turns  mainly  on  the  construction  of  the  seventh 
and  eighth  sections  of  the  act.  I  adhere  to  the  opinion  that  a  sound 
exposition  of  these  sections  was  given  in  the  opinion  on  the  demurrer. 
The  views  there  expressed  are  strengthened  by  the  facts  disclosed  by 
the  evidence  at  the  hearing.  It  is  not  my  purpose  to  repeat  the  views 
of  the  circuit  judge  and  myself  expressed  in  that  opinion,  but  to  no- 
tice briefly  the  reasoning  by  which  the  learned  circuit  justice  arrived 
at  a  different  conclusion. 

The  meaning  of  the  words  "tax"  and  "taxation"  in  the  act  seems  to 
be  plain,  and  their  use  appropriate.  By  the  laws  of  this  state,  taxes 
are  made  a  lien  on  the  property  on  which  they  are  assessed.  A  fail- 
ure to  assess  and  collect  the  taxes  on  real  property  for  any  year  or 
number  of  years,  does  not  deprive  the  state  of  the  right  to  have  its 
taxes  for  such  period  afterwards  assessed  and  collected.    Omission  of 
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lands  from  the  tax-books  is  not  equivalent  to  payment  of  the  tax,  and 
is  not  a  donation  of  the  tax  to  the  owner.  The  property  is  bound  for 
tbe  tax,  which  ought  to  have  been  assessed  and  collected,  in  whoseso- 
ever hands  it  may  come;  and  when  assessed  for  the  omitted  years,  it 
is  no  answer  to  a  demand  for  the  taxes,  that  it  was  not  on  the  tax- 
books  for  those  years.  Burroughs,  Tax'n,  §  93.  Taxes,  like  the  cove- 
nants of  a  deed,  are  the  serfs  of  the  soil,  and  follow  it.  Worthen  v. 
Badgett,  32  Ark.  539.  "By  our  laws,  taxes  are  gliba  ascripti, — serfs 
of  the  soil, — a  charge  which  follows  the  land  in  whosesoever  hands  it 
may  go.  And  if  the  tax  sale  may  be  invalid  to  divest  the  title  of  the 
former  owner  by  reason  of  irregularities  and  failure  of  the  officers 
properly  to  discharge  their  duties,  yet  the  purchaser  is  subrogated  to 
the  lien  of  the  state."  Coats  v.  Hill,  41  Ark.  149.  The  constitu- 
tional rule  that  taxes  must  be  levied  by  a  general  rule,  both  as  to  rate 
and  mode  of  assessment,  has  no  application  to  this  case.  For  a  val- 
uable consideration,  which  they  have  received  and  appropriated,  the 
railroad  companies  agreed  to  pay  the  tax  stipulated  in  the  act,  and 
they  are  estopped  to  deny  its  validity.  Furguson  v.  Land-ram,  5  Bush, 
(Ky.)  230.  This  case  is  cited  approvingly  by  the  supreme  court  of 
the  United  States  in  Daniels  v.  Tearney,  102  U.  8.  421,  where  the 
court  says : 

"In  the  case  first  cited  {Furguson  v.  Landram)  an  Injunction  was  applied 
for  to  prevent  the  collection  of  a  tax,  authorized  by  an  act  of  the  legislature 
passed  during  the  late  civil  war,  to  enable  the  people  of  a  country  to  raise 
volunteers  and  thus  avoid  a  draft  for  soldiers,  and  that  object  had  been 
accomplished.  In  disposing  of  the  case  the  court  well  asked:  «Ui)on  what 
principles  of  exalted  equity  shall  a  man  be  permitted  to  receive  a  valuable 
consideration  through  a  statute  procured  by  his  own  consent,  or  subsequently 
sanctioned  by  him,  or  from  which  he  derived  an  interest  and  consideration, 
and  then  keep  the  consideration  and  repudiate  the  statute?'  " 

It  is  not  a  correct  interpretation  of  the  act  to  say  this  tax  was  to 
be  assessed  upon  an  invisible  and  intangible  corporation.  It  struck 
deeper,  and  fastened  itself  on  the  road.  There  are  two  views  to  be 
taken  of  the  act  in  this  regard,  either  of  which  is  fatal  to  the  present 
pretensions  of  the  companies.  The  right  given  to  the  state,  "by  the 
writ  of  sequestration,  to  seize  and  take  possession  of  the  income  and 
revenues"  of  the  company  to  pay  interest,  as  it  accrues,  and  the  prin- 
cipal of  the  bonds  of  the  state,  itself  imports  and  creates  a  lien  on  the 
road.  The  "income  and  revenues"  of  a  railroad  company  include  its 
"earnings."  In  Ketchum  v.  Pacific  R.  R.  the  act  provided  that  the 
county  bonds  loaned  to  the  company  should  be  paid  out  of  the  "earn- 
ings of  the  said  Pacific  Railroad."  On  the  final  hearing  of  that  cause, 
at  the  oircuit,  the  learned  circuit  judge  said : 

"Upon  consideration  of  the  demurrer,  we  held  that  the  effect  of  the  legis- 
lation of  the  state,  applicable  to  this  transaction,  and  the  acts  and  contracts 
of  the  parties,  was  to  give  to  the  county  a  lien,  statutable  in  its  origin,  and 
equitable  in  its  nature,  upon  the  'earnings'  of  the  railroad,  and  upon  the 
road  and  franchises  of  the  company,  as  (so  to  phrase  it)  the  mother  of  the 
earnings. 
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"Aside  from  this,  and  on  general  principles,  if  the  doctrine  laid  down  by 
Lord  Chancellor  Thurlow  in  Legard  v.  Hodges,  8  Brown,  Ch.  531,  538,  *  that 
where  parties  come  to  an  agreement  as  to  the  produce  of  land,  that  the  land  it- 
self will  be  affected  by  the  agreement,'  and  equity  will  specifically  enforce  the 
agreement  against  the  party  who  makes  it,  and  all  persons  with  notice, — if 
this  doctrine  is  sound  to  the  extent  stated  and  applied  in  that  case,  (see  S.  G. 
4  Brown,  Gh.  421,)  the  county  is  entitled  to  have  the  *  earnings '  arising  from 
the  property  specifically  applied  as  provided  in  the  second  section  of  the  act 
of  January  7,  1865.  It  would  become  a  lien  or  charge  upon  the  earnings, 
and  the  road  out  of  which  the  earnings  must  necessarily  come,  effectual 
against  the  company  and  subsequent  mortgagees  and  purchasers  with  no- 
tice."   2  Story,  Eq.  Jur.  §  1231. 

The  supreme  court  affirmed  this  judgment,  declaring  the  aot  of 
1805  constituted  a  contract — 

"By  which  the  state,  the  railroad  company,  and  the  county  appropriated 
the  company's  earnings  to  the  payment  of  the  interest  on  the  county's  bonds, 
such  payments  to  continue  until  the  bonds  were  paid  off  by  the  company. 
No  subsequent  legislation  could  deprive  the  county  of  the  security  thus  ac- 
quired. Nor  could  parties  who  claim  under  subsequent  incumbrances,  and 
who  are  chargeable  with  notice  of  the  appropriation  made  by  the  act  of  1865, 
destroy  the  equitable  lien  of  the  county,  even  with  the  consent  of  the  railroad 
company.  With  this  lien  the  property  itself  was  chargeable,  by  whomsoever 
it  or  the  funds  accruing  therefrom  are  or  may  be  held."  Ketchum  v.  St. 
Louis,  101  U.  S.  318. 

In  this  case  an  appropriation  of  the  "earnings"  of  a  railroad  was 
held  to  establish  a  lien  on  the  "road  and  franchises  of  the  company," 
effective  against  the  company  and  subsequent  purchasers  and  incum- 
brancers, because,  in  the  language  of  the  learned  circuit  judge,  the 
road  was  "(so  to  phrase  it)  the  mother  of  the  earnings. "  In  my  judg- 
ment, the  opinion  of  the  court  in  the  case  at  bar  is  irreconcilable 
with  the  reasoning  and  conclusion  of  the  supreme  court  and  the  au- 
thorities cited  in  Ketchum  v.  St.  Louis. 

But  the  act  of  1868  goes  much  further  than  the  Missouri  aot.  The 
act,  upon  the  construction  of  which  the  case  of  Ketchum  v.  St.  Louis 
turned,  contained  no  declaration  that, the  obligation  of  the  company 
to  pay  the  county  bonds  should  constitute  a  claim  or  lien  on  the  road. 
The  seventh  section  of  the  act  of  1868  provides : 

"The  taxation  in  this  section  provided  to  continue  until  the  amount  of 
bonds  issued  to  such  company,  with  the  interest  thereon,  shall  have  been 
paid  by  said  company  as  herein  specified,  in  which  case  the  said  road  shall  be 
entitled  to  a  discharge  from  all  claims  or  liens  on  the  part  of  the  state." 

The  legal  effect  of  this  clause  is  the  same  as  if  it  read  that  the 
claim  or  lien  of  the  state  on  the  road  should  not  be  discharged  until 
the  bonds  were  paid.  It  is  immaterial  whether  the  affirmative  or 
negative  form  of  expression  is  used;  the  intention  is  clear  and  the 
legal  effect  the  same.  It  plainly  shows  the  contracting  parties  must 
have  intended  and  agreed  there  was  a  lien;  and  the  courts  will  give 
effect  to  that  intention,  though  not  expressed  in  the  most  approved 
legal  formula.  It  is  the  intention  of  the  parties  and  not  their  gram- 
mar that  courts  look  to  in  construing  a  contract.    It  is  sufficient  to 
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create  a  lien  or  mortgage  that  it  appears  in  any  part  of  the  statute 
or  contract,  and  by  any  form  of  expression,  that  it  was  the  intention 
that  it  should  have  that  effect.  No  special  technical  terms  are  re- 
quired to  constitute  a  mortgage  or  give  a  lien.  1  Jones,  Mortg.  §  166 ; 
Whiting  v.  Eichelberger,  16  Iowa,  422;  Johnson  v.  Crofoot,  53  Barb. 
574 ;  S.  C.  37  How.  Pr.  59;  Weed  v.  Standley,  12  Fla.  166;  Mobile  £ 
C.  P.  R.  Co.  v.  Talman,  15  Ala.  472;  Jackson  v.  Carswell,  34  Ga.  279. 
When  it  is  said  that  upon  the  payment  by  the  company  of  the  prin- 
cipal and  interest  of  the  state  bonds,  "the  road  shall  be  entitled  to  a 
discharge  from  all  claims  or  liens  on  the  part  of  the  state,"  it  is  neces- 
sarily implied  that  the  state  has  a  lien  on  the  road  to  secure  the  pay- 
ment of  her  bonds,  which  is  not  to  be  discharged  until  they  are  paid. 
What  is  implied  in  a  statute  or  contract  is  as  muoh  a  part  of  it  as. 
what  is  expressed.  The  assertion  that  the  word  "lien"  in  the  act  is 
not  used  "in  any  clear  or  accurate  sense,"  is  not  supported  by  any 
fact  or  argument  to  justify  the  reflection  implied  by  it  on  the  legis- 
lature that  passed  the  act,  or  the  people  who  ratified  it  by  their  votes 
at  the  polls. 

It  is  a  presumption  of  law  that  every  clause  and  word  of  a  legis- 
lative act  was  intended  to  have  some  reasonable  meaning  and  effect, 
and  it  is  the  •duty  of  the  court  to  diligently  search  out  such  meaning 
and  give  it  effect.  Becognizing  this  rule,  and  the  necessity  of  giving 
some  meaning  to  the  clause  of  the  act  in  question,  it  is  said  that  the 
words  were  used  out  of  abundant  caution  to  show  the  state  would 
have  no  claim  on  the  company  after  it  had  paid  all  the  state  bonds 
issued  to  it,  and  that  there  could  have  been  no  thought  in  the  minds 
of  the  legislature  that  they  were,  by  this  clause,  establishing  a  lien 
not  already  created.  It  is  probably  true  that  the  legislature  that 
submitted  this  act  to  the  people  for  their  ratification  was  not  com- 
posed of  the  .most  enlightened  men.  of  the  country,  but  it  is  safe  to 
assert  that  there  was  not  a  man  in  that  body  who  did  not  have  intel- 
ligence enough  to  know  that  it  was  not  necessary  for  the  legislature 
to  declare  that  the  state  should  not  have  a  claim  or  lien  on  a  rail- 
road for  a  debt  after  it  had  been  fully  paid;  nor  was  there  a  man  in 
that  body  who  did  not  know  there  was  no  occasion  for  the  legislature 
to  declare  that  "the  said  road  shall  be  entitled  to  a  discharge  from 
all  claim  or  lien  on  the  part  of  the  state,  if  the  state  had  no  '  claim 
or  lien'  on  the  'road.'  "  The  construction  plaoed  on  this  clause  by  the 
court  would  make  it  vain  and  ridiculous.  Such  an  interpretation  is 
never  placed  on  a  statute  when  it  is  susceptible  of  any  other.  The 
legislature  obviously  supposed  the  right  of  the  state  "by  writ  of  seques- 
tration to  seize  and  take  possession  of  the  income  and  earnings  of  said 
company,"  until  the  state  bonds  were  paid,  created  a  lien  on  the  road, 
but  out  of  abundant  caution  that  purpose  and  intention  found  ex- 
pression in  terms  in  this  qlause,  and  its  force  and  effect  is  not  to  be 
gotten  rid  of  by  a  suggestion  that  the  legislature  did  not  use  the 
word  "lien'"  in  any  intelligible  sense,  and  that  the  word  "road"  was 
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used  for  "company"  for  the  sake  of  euphony.  This  argument  is  not 
eonsistent  with  itself;  for,  while  it  asserts  the  legislature  did  not 
possess  intelligence  enough  to  use  the  word  "lien"  in  any  clear 
sense,  it  at,  the  same  time  assumes  that  that  body  was  so  mindful 
of  the  rules  of  grammar  that  the  word  "road"  was  used  for  "company" 
solely  to  avoid  the  repetition  of  the  latter  word.  When  referring  to 
the  obligations  and  promises  to  the  state  of  the  corporations  receiv- 
ing the  bonds,  the  word  "company"  is  rightly  used,  but  the  "lien"  is 
appropriately  located  on  the  "road."  Material  words  in  a  statute  or 
contract,  the  meaning  of  which  is  understood  by  every  man  of  com- 
mon intelligence,  are  not  to  be  stricken  out  on  vague  surmises.  To 
do  so  is  to  make  a  new  oontract  for  the  parties,  instead  of  construing 
the  one  they  made.  Courts  are  forbidden  to  take  such  liberties  with 
statutes  or  contracts. 

But  supposing  the  meaning  of  the  act  to  be  doubtful,  what  is  the 
rule  for  its  construction  ?  Is  it  to  be  construed  most  strongly  against 
the  state  or  the  company?  If  there  is  doubt,  is  the  state  or  the 
company  to  receive  the  benefit  of  that  doubt?  These  questions  are 
answered  in  repeated  judgments  of  the  supreme  court  of  the  United 
States.  The  uniform  and  unvarying  rule  for  the  construction  of  stat- 
utes of  this  character  is  that  they  are  to  be  construed  strictly  against 
the  corporation  and  liberally  in  favor  of  the  state.  In  a  statute  like 
this  all  ambiguities  are  to  be  construed  against  the  private  corpora- 
tion and  favorably  for  the  rights  of  the  state. 

A  few  cases  will  be  cited  in  illustration  of  this  rule.  Congress 
passed  an  act,  making  a  grant  of  lands  to  the  territory  of  Iowa,  to 
aid  in  improving  the  navigation  of  the  Des  Moines  river.  A  ques- 
tion arose  as  to  the  extent  of  the  grant,  which  was  referred  to  Judge 
Black,  then  attorney  general,  for  his  opinion.  In  the  course  of  his 
opinion  on  the  question  he  said : 

"But  for  ray  own  part,  I  have  not  the  least  doubt  about  it.  My  reason 
may  seem  parodoxical,  but  the  very  obscurity  of  the  grant,  in  my  judgment, 
makes  it  clear.  It  is  out  of  these  doubts  that  certainty  grows.  In  every 
doubtful  case  we  know  very  well  what  we  ought  to  do  as  soon  as  we  ascer- 
tain which  party  is  entitled  to  the  benefit  of  the  doubt.  We  shall  see  who  is 
entitled  to  it  here.  It  is  well  settled  that  all  public  grants  of  property,  money, 
or  privileges  are  to  be  construed  most  strictly  against  the  grantee.  What- 
ever is  not  given  expressly,  or  very  clearly  implied,  from  the  words  of  the 
grant,  is  withheld.  This  is  most  especially  true  of  legislative  grants;  and  for 
very  good  reasons  the  rule  ought  to  be  adhered  to  with  unyielding  firmness. 
We  all  know  the  fact,  and  we  are  not  bound  to  seem  ignorant  of  it,  that  gifts 
like  this  are  often  caused  by  private  solicitation  and  personal  influence.  The 
bills  are  almost  universally  drawn  up  by  their  special  friends,  and  may  be 
made  ambiguous  on  purpose  to  disarm  their  opponents,  or  put  suspicion 
asleep.  If  you  let  the  grantees  have  the  advantage  of  the  ambiguity  which 
they  themselves  put  into  their  own  laws,  many  of  them  will  get  a  meaning 
which  congress  never  thought  of.  Acts  which  were  supposed  to  have  but 
little  in  them  when  they  passed,  will  expand  into  very  large  dimensions 
afterwards.  An  ingenious  construction  will  make  that  mischievous  which 
was  intended  to  be  harmless.   The  remedy  for  these  evils — and  they  are  evils 
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to  the  public  morals  as  well  as  to  the  treasury — is  to  let  all  men  know  that 
they  can  get  nothing  from  the  United  States  except  what  congress  has  chosen 
to  give  them  in  words  so  plain  that  their  sense  cannot  be  mistaken. "  9  Op. 
Attys.  Gen.  275. 

These  views  of  Judge  Black  have  the  high  sanction  of  the  supreme 
court  of  the  United  States.  A  case  involving  the  construction  of  the 
same  act  came  before  that  court  for  decision  and  was  argued  for  the 
United  States  by  Judge  Black.  In  deciding  the  case  the  court  held 
the  grant  stood  "on  the  same  footing  of  a  grant  by  the  public  to  a 
private  company,"  and  that  all  such  grants  "are  strictly  construed 
against  the  grantees."  The  language  of  the  court,  in  deciding  that 
case,  is  strictly  applicable  to  the  case  at  bar,  and  would  seem  to  be 
decisive  of  it.    The  court  said : 

"We  concur  with  the  following  citation  and  reasoning  of  the  plaintiff's 
counsel,  to-wit:  'Lord  Ellenborough,  in  his  judgment  in  Gildartv.  Glad- 
stone, 1  East,  675.  (an  action  for  Liverpool  dock  dues,)  says:  If  the  words 
would  fairly  admit  of  different  meanings,  it  would  be  right  to  adopt  that 
which  is  more  favorable  to  the  interest  of  the  public  and  against  that  of  the 
company,  because  the  company,  in  bargaining  with  the  public,  ought  to  take 
care  to  express  distinctly  what  payments  they  are  to  receive,  and  because  the 
public  ought  not  to  be  charged  unless  it  be  clear  that  it  was  intended.'  The 
reason  of  the  above  rule  is  obvious.   Parties  seeking  grants  for  private  pur- 
poses usually  draw  the  bills  making  them.   If  they  do  not  make  the  language 
sufficiently  explicit  and  clear  to  pass  everything  that  is  intended  to  be  passed, 
it  is  their  own  fault;  while,' on  the  other  hand,  such  a  construction  has  a 
tendency  to  prevent  parties  from  inserting  ambiguous  language  for  the  pur- 
pose of  taking,  by  ingenious  interpretation  and  insinuation,  that  which  can- 
not be  obtained  by  plain  and  express  terms."  Dubuque  &  P.  H.  Co.  v.  Litchr 
field,  23  How.  88,  89. 

It  will  be  observed  that  the  rule  we  are  considering  is  here  applied 
to  the  case  of  a  grant  of  lands  by  the  United  States  to  one  of  her  ter- 
ritories. A  territory  is  itself' a  public  corporation,  and  might  fairly 
be  presumed  to  be  incapable  of  lobbying  and  "private  solicitation;" 
bat,  for  the  purpose  of  applying  the  rule,  the  court  treated  it  as  a 
"private  oompany."  In  the  case  at  bar  private  corporations  are  the 
beneficiaries  of  the  aot,  and  the  rule  and  the  reasons  for  it  apply 
with  all  their  vigor.  Where  a  corporation  claimed  it  was  exempt 
from  the  obligation  to  pay  taxes,  the  court  said : 

"The  rule  of  construction  in  this  class  of  cases  is  that  it  should  be  most 
strongly  against  the  corporation.  Every  reasonable  doubt  is  to  be  resolved 
adversely.  Nothing  is  to  be  taken  as  conceded  but  what  is  given  in  unmis- 
takable terms,  or  by  an  implication  equally  clear.  The  affirmative  must  be 
shown.  Silence  is  negation,  and  doubt  is  fatal  to  the  claim.  This  doctrine 
is  vital  to  the  public  welfare.  It  is  axiomatic  in  the  jurisprudence  of  this 
court"   Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  666. 

In  an  earlier  case  the  court  used  this  language : 

"The  grant  of  privileges  and  exemptions  to  a  corporation  is  strictly  con- 
strued against  the  corporation  and  in  favor  of  the  public.  Nor  docs  the  rule 
rest  merely  on  the  authority  of  adjudged  cases.  It  is  founded  in  principles 
of  justice,  and  necessary  for  the  safety  and  well-being  of  every  state  in  the 
Union.   Por  it  is  matter  of  public  history,  which  this  court  cannot  refuse  to 
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notice,  that  almost  every  bill  for  the  incorporation  of  banking  companies,  in- 
surance and  trust  companies,  railroad  companies,  or  other  corporations,  is 
drawn  originally  by  the  parties  who  are  personally  interested  in  obtaining 
the  charter.  *  *  *  And  if  individuals  choose  to  accept  a  charter  in 
which  the  words  used  are  susceptible  of  different  meanings, — or  might  have 
been  considered  by  the  representatives  of  the  state  as  words  of  legislation 
only,  and  subject  to  future  revision  and  repeal,  and  not  words  of  contract, — 
the  parties  who  accept  it  have  no  just  right  to  call  upon  this  court  to  exer- 
cise its  high  powers  over  a  state  upon  doubtful  or  ambiguous  words,  nor 
upon  any  supposed  equitable  construction,  or  inferences  made  upon  other 
provisions  in  the  act  of  incorporation."  Ohio  Life  I.  &  T.  Co.  v.  Debolt,  16 
How.  435,  436. 

And  see  Slidell  v.  Grandjean,  111  U.  S.  437;  S.  G.  4  Sup.  Ct. 
Eep.  475. 

This  rule  applies  in  every  case  where  a  private  corporation  seeks 
to  obtain  the  property,  money,  or  bonds  of  the  state,  or,  having  ob- 
tained the  same,  disputes  the  obligations  it  incurred  in  obtaining 
them.  The  constitution  of  1868,  under  which  the  act  was  passed, 
provided  the  credit  of  the  state  should  never  be  loaned  for  any  pur- 
pose without  the  consent  of  the  people  expressed  through  the  ballot- 
box.  The  legislature  could  do  nothing  in  fact  but  submit  to  the 
people  the  proposition  of  the  railroad  company  to  borrow  the  bonds 
of  the  state.  The  contract  was  not  made  between  the  legislature  and 
the  companies,  but  between  the  legal  voters  of  the  state  and  the 
companies  at  the  ballot-box.  As  we  have  seen,  the  court  will  take 
judicial  notice  of  the  fact  that  such  bills  are  drawn,  originally,  by 
the  parties  interested  in  the  scheme  of  the  bill,  and  that  it  is  to  be 
construed  in  the  light  of  this  fact.  In  this  case  the  active  agency  of 
the  railroad  companies  continued  beyond  the  passage  of  the  bill  by 
the  legislature.  To  impart  any  validity  to  the  scheme  it  had  to  be 
approved  by  the  people  at  the  ballot-box,  and  what  was  done  to  secure 
this  result  is  part  of  the  public  history  of  the  country,  of  which  the 
court  will  also  take  judicial  notice. 

In  Daniels  v.  Tearney,  102  U.  S.  418,  the  court,  in  construing  an 
ordinance  of  a  convention,  said : 

"The  circumstances  which  surrounded  the  convention  and  controlled  its 
action  are  a  part  of  the  history  of  the  times,  and  we  are  bound  to  take  judi- 
cial notice  of  them. "   Brown  v.  Piper,  91  U.  S.  87. 

And  in  U.  S.  v.  Union  Pac.  R.  Co.  91  U.  S.  79,  it  is  said: 
"But  courts  in  construing  a  statute  may,  with  propriety,  recur  to  the  his- 
tory of  the  times  when  it  was  passed;  and  this  Is  frequently  necessary,  in 
order  to  ascertain  the  reason  as  well  as  the  meaning  of  particular  provisions 
in  it."  Aldridge  v.  Williams,  3  How.  24;  Preston  v.  Browder,  1  Wheat.  120. 

It  -is  part  of  the  public  history  of  the  time  that  the  promoters  of 
this  scheme  represented  to  the  people  of  the  state,  through  the  pub- 
lic prints  and  otherwise,  for  the  purpose  of  influencing  them  to  vote 
for  the  bonds,  that  the  state  would  have  a  lien  on  the  roads  and  fran- 
chises of  the  companies,  receiving  the  state-aid  bonds  to  secure  their 
payment.    It  would  be  discrediting  to  the  court  to  affect  ignorance 
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of  the  known  public  faot  in  the  history  of  the  state  that  these  repre- 
sentations were  made,  and  that  they  were  based  on  the  language  of 
the  act  which  was  quoted  to  prove  there  was  a  "lien"  on  the  "road" 
that  was  not  to  be  discharged  until  the  state  bonds  were  paid.1  These 
are  public  historical  facts  known  to  every  citizen  of  the  state  who 
lived  at  the  period  of  their  occurrence,  and  the  evidence  of  which 
is  extant  in  the  columns  of  every  public  journal  of  the  time.  It  was 
known  then,  as  well  as  it  is  now,  that  to  loanNthe  bonds  of  the  state 
to  the  companies,  without  reserving  a  lien  on  their  roads,  would  be 
tantamount  to  a  donation  of  the  bonds  to  the  companies  receiving 
them.  If  the  language  of  the  act  is  ambiguous,  the  ambiguity  is  to 
be  attributed,  as  we  have  seen,  to  the  railroad  companies  receiving 
londs  under  the  aot,  and  not  to  the  people ;  and  if  these  corporations 
used  ambiguous  words,  knowing  the  people  would  take  them  to  mean 
one  thing,  intending  when  the  question  came  before  the  courts  to 
contend  that  they  meant  something  else,  they  are  bound  by  the  sense 
in  which  they  intended  the  people  should  understand  them.  The 
opinion  of  the  court  fails  to  notice  these  canons  for  the  construction 
of  acts  like  this.  They  are  founded  on  experience  and  a  knowledge 
of  the  agencies  by  which  such  acts  are  usually  brought  into  existence, 
and  are  well  calculated  to  lead  to  a  just  and  intelligent  interpreta- 
tion of  them.  They  have  the  high  sanction  of  the  supreme  court  of 
the  United  States,  and  this  court  is  bound  to  give  effect  to  them. 
They  are  applicable  to  the  statute  under  consideration,  and  remove 
the  doubts,  if  any,  as  to  its  meaning.  The  money  derived  from  the 
sale  of  the  state  bonds  built,  or  aided  to  build,  the  road.  The  bonds 
were  confessedly  loaned  for  that  purpose  upon  the  agreement  of 
the  company  to  provide  the  means  to  pay  them;  and  the  question 
whether  the  act  gives  the  state  a  lien  on  the  road  to  secure  compli- 
ance with  the  company's  agreement  to  pay  the  bonds  is  certainly  not 
to  be  determined  by  the  application  of  rules  as  narrow  and  technical 
as  any  that  would  be  applied  to  test  the  sufficiency  of  a  plea  in  abate- 
ment. 

To  support  the  contention  that  the  act  of  1868  created  no  lien  on 
the  roads,  reference  is  made  to  the  aot  of  March  18, 1867.  The  fifth 
section  of  that  aot  provided  that  the  receipt  by  any  railroad  company 
for  the  bonds  loaned  to  it  by  the  state  should  operate  as  a  lien  and 
mortgage  on  the  road  of  any  company  receiving  the  bonds.  It  is 
said  this  act  was  repealed  by  the  act  of  1868,  and  from  this  premise 


>The  Little  Rock  Republican,  the  official  newspaper  of  the  state,  in  its  issue  of 
October  26, 1868,  (the  election  was  on  the  third  day  of  November  following,)  con- 
tained this  article :  "  The  people  are  never  to  be  taxed  to  pay  any  of  these  bonds, 
or  any  part  of  their  contemplated  state  aid ;  the  railroad  companies  having  received 
such  aid,  must  pay  the  interest,  as  well  as  the  principal,  of  the  same,  as  provided  by 
section  7  of  said  act.  The  state  simply  becomes  indorser,  and  only  so,  so  far  as  the 
bonds  are  issued,  which  will  be  upon  the  roads  actually  completed :  and  in  case  of 
failure  of  any  road  to  pay  interest  and  principal,  as  provided  in  section  7,  then  the 
state  will  have  the  road  and  franchises  for  security,  us  provided  in  section  8." 
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it  is  argued  that  it  had  been  found  that  companies  would  not  accept 
the  state  bonds  and  secure  their  payment  by  a  mortgage  on  their 
roads,  and.  hence  the  repeal  of  that  act  and  the  passage  of  the  act  of 
1868,  omitting  the  fifth  section  of  the  aet  of  1867.  A  suflicient  an- 
swer to  this  contention  is  found  in  the  fact  that  the  act  of  1867  does 
not  contain  the  provisions  of  the  seventh  section  of  the  act  of  1868, 
and  that  that  section,  so  far  as  relates  to  a  lien  on  the  road,  is  in 
legal  effect  the  equivalent  of  section  5  of  the  act  of  1867.  The  refer- 
ence to  the  act  of  1867,  assumes  that  that  act,  and  the  act  of  1868, 
are  to  be  viewed  as  though  the  state  was  then  in  its  normal  condi- 
tion, and  the  second  act  was  passed  as  a  substitute  for  the  first  after 
it  had  been  ascertained  the  first  was  deficient.  The  facts  of  history 
show  the  premises  and  deduction  are  without  foundation  in  fact.  In 
1864  the  Union  men  of  the  state,  then  within  the  federal  military 
lines,  by  their  own  voluntary  action,  delegated  some  of  their  number 
to  form  a  constitution.  The  constitution  so  formed  was  nominally 
submitted  to  a  vote  of  the  people  of  the  state,  but  there  was  no  pre- 
tense of  an  election  elsewhere  than  inside  the  picket  lines  of  the  half 
dozen  federal  military  posts  in  the  state.  The  war  was  still  fla- 
grant, and  outside  of  these  military  posts  the  confederate  authority 
dominated.  The  skeleton  of  civil  government  thus  formed  was  with- 
out means,  was  not  reoognized  by  congress,  and  depended  for  its  ex- 
istence on  the  bounty  and  forbearance  of  the  federal  military  author- 
ities. Its  legislature  twice  elected  senators  to  the  congress  of  the 
United  States,  who  were  refused  admittance  on  the  distinct  ground 
that  there  was  no  lawful  state  government  in  Arkansas.  Senators 
elected  by  the  legislature  that  passed  the  act  of  1867  were  rejected 
on  that  ground.  It  grew  to  have  a  little  more  consistency,  but  its 
fate  at  all  times  was  uncertain  and  doubtful.  Finally,  congress,  by 
act  of  March  2,  1867,  (14  St.  428,)  declared  "no  legal  state  govern- 
ment, or  adequate  protection  for  life  or  property,  now  exists  in  the 
rebel  state  of  Arkansas,"  (and  other  states  named,)  and  that  it  "is 
necessary  that  peace  and  good  order  should  be  enforced  in  said  states 
until  loyal  and  republican  state  governments  can  be  established." 
And  to  effect  this  object  the  act  provided  "that  said  rebel  states  shall 
be  divided  into  military  districts,  and  made  subject  to  the  military 
authority  of  the  United  States,  and  for  that  purpose  *  *  *  Mis- 
sissippi and  Arkansas  shall  constitute  the  fourth  district." 

It  will  be  observed  that  the  act  of  congress  declaring  "no  legal  state 
government  existed"  in  the  state  of  Arkansas,  and  providing  a  mili- 
tary government  for  the  state,  was  passed  on  the  second  of  March, 
1867,  and  the  railroad  act  on  the  eighteenth  of  March,  1867;  so  that 
16  days 'before  the  act  of  1867  was  passed  by  the  legislature,  the 
whole  state  government  had  been  denounced  by  act  of  congress  as 
illegal,  and  a  military  government  provided  for  the  state.  From  the 
time  the  act  of  1867  was  passed  until  the  adoption  of  the  consti- 
tution of  1868,  military  authority  was  paramount.  Apprehension, 
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doubt,  and  distrust  prevailed  on  every  hand,  and  eredit  was  pros- 
trated. It  would  have  been  futile  to  attempt  the  construction  of  any 
work  of  internal  improvement  during  this  period.  It  was  not  at- 
tempted. Nor  was  this  all.  The  state,  in  1836,  issued  a  large 
amount  of  bonds.  Neither  principal  nor  interest  of  a  large  portion 
of  these  bonds  was  ever  paid,  and  the  state  had  occupied  the  attitude 
of  repudiating  her  debts  for  a  period  of  more  than  30  years.  This 
deprived  it  of  credit,  and  rendered  its  bonds  comparatively  worthless. 
New  bonds,  issued  under  the  act  of  1867,  would  have  had  no  value 
whatever  in  any  market,  beoause,  in  addition  to  the  low  condition  of 
the  state's  credit,  there  was  the  fact  that,  before  the  passage  of  the 
act  of  1867,  the  body  that  passed  it  had  been  declared  to  be  illegal 
by  act  of  congress,  and,  after  the  passage  of  the  act,  forbidden  to 
continue  its  session,  by  a  military  order.  See  House  Journal  1867, 
p.  1007.  The  popular  opinion  at  the  time  was  universal  that  the 
acts  of  this  government  were  nullities.  The  aot  was  a  dead  letter 
from  the  moment  of  its  enactment,  for  the  reasons  mentioned,  and  not 
because  it  provides  for  a  mortgage  on  the  roads. 

The  legislature  that  passed  the  aot  of  1868  was  assembled  under 
the  constitution  framed  and  adopted  that  year  under  the  operation 
of  the  reconstruction  acts.  Between  that  government  and  the  gov- 
ernment which  passed  the  act  of  1867  there  was  not  the  least  conti- 
nuity or  kinship.  Probably  no  constitution  and  -code  of  laws  were 
ever  adopted  with  so  little  reference  or  regard  to  the  constitution  and 
laws  that  preceded  them. 

There  is,  therefore,  no  foundation  for  the  contention  that  the  act 
of  1867  was  regarded  in  framing  the  aot  of  1868,  or  that  it  throws 
any  light  on  the  proper  construction  of  the  latter  act.  The  legisla- 
ture that  passed  the  act  of  1868  provided  for  funding  the  hitherto 
repudiated  bonds  of  the  state,  and  made  ample  provision  for  paying 
the  interest  thereon.  This  action  had  the  effect  to  restore  the  credit 
of  the  state,  and  its  bonds,  for  some  time  thereafter,  approximated 
par,  and  it  was  then,  and  not  before,  that  the  railroad  companies 
sought  the  loan  of  the  bonds  to  aid  them  to  construct  their  roads. 
Nor  did  the  act  of  1867  remain  in  force  until  the  passage  of  the  aot 
of  1868.  It  was  abrogated  before  that  by  that  provision  of  the  con- 
stitution of  1868  which  declared  the  credit  of  the  state  should  not  be 
loaned  for  any  purpose  without  the  consent  of  the  people  at  the  bal- 
lot-box,— a  provision  not  contained  in  the  act  of  1867  or  the  consti- 
tution under  which  it  was  enacted. 

As  to  the  effect  of  the  act  of  1869,  I  have  nothing  to  add  to  what 
is  said  in  the  opinion  on  the  demurrer.  Both  were  public  acts,  and 
all  persons  were  bound  to  take  notice  of  the  lien  accruing  to  the  state 
under  them.  Memphis  <b  Little  R.  H.  Co.  v.  State,  37  Ark.  642; 
Ketchum  v.  St.  Louie,  supra.  The  statutes  relating  to  the  registry 
of  mortgages  have  no  application  to  a  lien  created  or  arising  under 
a  public  statute  in  favor  of  the  state. 
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The  defendant  company,  now  owning  the  road,  is  in  no  plight  to 
set  up  the  plea  of  innocent  purchaser.  It  acquired  the  road  by  pur- 
chase at  a  sale  made  under  a  decree  foreclosing  a  mortgage  executed 
by  the  old  company  to  secure  its  own  bonds,  after  the  award  of  state 
aid,  and  the  lien  of  the  state  had  attached  under  the  act  of  1868. 
The  bill  filed  in  that  case  set  out  the  fact  of  the  award  of  state  aid, 
and  the  receipt  of  the  state  bonds  by  the  company  under  the  act  of 
1868,  and  that  the  road  had  been  placed  in  the  hands  of  a  receiver 
under  the  provisions  of  the  act  of  1869,  and  one  of  the  prayers  of  the 
bill  was  that  the  mortgaged  property  might  "be  sold  subject  to  the 
lien  of  the  state  of  Arkansas,"  if  such  lien  was  found  to  exist,  and  to 
be  prior  to  that  of  the  mortgage  set  out  in  the  bill.  The  state  was 
not  a  party,  and  could  not  be  made  such,  and,  no  bondholder  inter- 
vening, it  was  not  possible  to  adjudicate  the  question  in  that  case. 
The  purchaser  at  the  foreclosure  sale  was  bound  to  take  notice  of  all 
liens,  the  existence  of  which  were  disclosed  in  the  bill.  Brant  v.  Kir- 
ginia  Coal  Co.  93  U.  S.  326.  At  the  foreclosure  sale  the  present 
company,  or  parties  acting  for  it,  purchased  the  property,  consisting 
of  100  miles  of  completed  and  equipped  railroad,  for  $50,000.  The 
difference  between  the  amount  of  the  bid  and  the  value  of  the  prop- 
erty is  suggestive.  To  the  construction  of  this  property,  thus  bid  in 
for  $50,000,  the  state  contributed,  by  loan  of  her  bonds,  the  sum  of 
$1,000,000.  That  the  purchase  was  made  subject  to  the  prior  lien 
of  the  state  is  not  left  to  conjecture.  The  decree  confirming  the  sale 
declares  that  the  new  company  shall,  as  part  of  the  consideration  of 
the  conveyance  to  it  of  the  mortgaged  property,  "compromise  or  pay 
such  claims  against  the  Little  Rock  &  Fort  Smith  Railroad  Com- 
pany as  C.  W.  Huntington,  George  Ripley,  and  Henry  A.  Whitney 
may,  within  one  year  from  the  date  hereof,  approve,  and  upon  such 
terms  and  in  such  manner  as  they  may  prescribe,  subject  to  the  ap- 
proval of  this  court."  It  appears  Gookin,  Page,  and  others  pre- 
sented to  the  committee,  named  in  the  decree  of  confirmation,  olaims 
for  money  advanced  by  them  to  pay  interest  on  the  state-aid  bonds, 
issued  to  the  Little  Rock  &  Fort  Smith  Railroad  Company.  On  the 
ninth  of  December,  1875,  the  committee  filed  their  report  on  these 
claims,  in  which  they  say : 

"Prior  to  the  first  day  of  January*  1871,  the  state  of  Arkansas  loaned  its 
credit  to  the  Little  Rock  &  Fort  Smith  Railroad  Company  to  the  extent  of 
$800,000  of  its  7  per  cent,  currency  state-aid  bonds,  issued  under  the  act  ap- 
proved July  21, 1868,  entitled  'An  act  to  aid  in  the  construction  of  railroads.' 
*  *  *  It  was  the  duty  of  the  company,  under  the  act,  under  penalty  of 
sequestration  of  its  income  and  revenues,  to  furnish  the  money  requisite  to- 
pay  this  interest,  but  no  provision  had  been  made  to  that  end.  *  *  *  In 
order  to  avoid  the  penalty  of  sequestration,  which  would  increase  the  com- 
plications then  existing,  and  render  it  much  more  difficult  to  relieve  the  com- 
pany from  its  embarrassment,  certain  persons  advanced  the  moneys,  and  paid 
to  the  state  of  Arkansas  said  sum  of  828,000,  with  which  the  coupons  upon 
said  8800,000  state-aid  bonds,  payable  April  1,  1871,  were  paid.  *  *  * 
These  advances  were  made  to  meet  a  pressing  emergency.   Th*  old  company 
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was  relieved  from  a  debt  which  threatened  a  sequestration  of  its  income,  and 
the  new  company,  [the  present  defendant,]  when  it  comes  to  settle  with  the 
state,  will  receive  credit  for  the  amount  thus  paid.  In  fact,  every  member  of 
the  new  corporation  equally  enjoys  the  benefit  of  this  payment,  and  it  is  not 
just  that  a  few  persons  should  be  compelled  to  bear  the  burden  which  all 
should  carry." 

The  significance  of  this  report,  which  was  confirmed  by  the  court,  ~ 
is  enhanced  by  the  fact  that  the  chairman  of  the  committee  making 
it  was  a  trustee  by  substitution  in  the  mortgage  executed  by  the  old 
company,  and  as  such  was  a  party  complainant  in  the  suit  in  which 
that  mortgage  was  foreclosed,  and,  as  attorney  for  the  trustees,  filed 
the  bill  and  procured  the  decree  of  foreclosure  in  that  suit,  and  con- 
tinued to  act  as  a  trustee  and  attorney  for  the  new  company.  Those 
facts  are  a  guaranty  that  the  report  was  not  the  result  of  imperfect 
information,  or  hasty  and  inconsiderate  action.  It  was  the  work  of 
one  familiar  with  all  the  faots,  and  the  law  applicable  to  them,  and 
in  view  of  his  relation  to  the  parties  it  is  safe  to  assume  it  expressed . 
their  understanding  at  the  time.  The  language  of  the  report,  that 
"the  new  company,  when  it  comes  to  settle  with  the  state,  will  re- 
ceive credit  for  the  amount  thus  paid, "  conclusively  shows  that  the 
present  defendant  purchased,  expecting  to  pay  off  the  state-aid  bonds 
as  a  prior  lien.  This  is  further  confirmed  by  the  fact  that  the  new 
company,  between  the  date  of  its  organization  and  the  date  of  the 
decision  of  the  supreme  court  of  the  state,  in  June,  1877,  holding  the 
act  under  which  the  bonds  were  issued  unconstitutional,  purchased  ■ 
in  state-aid  bonds  to  the  amount  of  $627,000,  exclusive  of  interest, 
which  bonds  it  now  holds.  These  bonds  were  obviously  'purchased 
to  be  used  in  extinguishing  the  state  lien.  The  defendant  is  unable 
to  give  any  other  explanation  of  their  purchase.  The  indefinite  and 
unsatisfactory  statement  in  the  answer  that  the  defendant  "did  buy 
and  invest  a  part  of  its  corporate  funds"  in  these  bonds  "as  an  asset," 
is  equivalent  to  a  confession  of  the  charge  in  the  bill  that  they  were 
purchased  to  be  used  in  discharging  the  state  lien. 

It  is  immaterial  whether  the  security  given  by  the  companies  to 
the  state  waB  given  in  terms  for  the  iatter's  indemnity,  or  for  the 
absolute  payment  of  the  bonds.  If  it  was  given  to  the  state  for  her 
indemnity,  as  accomodation  maker  of  the  bonds,  equity  will  treat  it 
as  a  pledge  for  the  payment  of  the  bonds,  and  will  compel  its  appli-. 
cation  to  that  purpose.  This  principle  is  now  too  well  settled  to  ad- 
mit of  doubt  or  discussion.  Sheld.  Subr.  §§  155, 163 ;  Moses  v.  Mur- 
garoyd,  1  Johns.  Ch.  129;  Rice's  Appeal,  79  Pa.  8t.  206;  Hand 
v.  8.  ds  C.  R.  Co.  12  S.  C.  314;  Kelly  v.  Trustees,  58  Ala.  498;  Colt 
v.  Barnes,  64  Ala.  108;  Young  v.  Montgomery  di  E.  R.  R.  2  Woods, 
606;  Holland  v.  State,  15  Fla.  455;  Florida  v.  Florida  Cent.  R.  Co. 
Id.  723 ;  Hampton  v.  Phipps,  108  U.  S.  260;  S.  C.  2  Sup.  Ct.  Rep.  622. 

The  justioe  and  equity  of  this  rule  finds  its  readiest  illustration 
and  application  in  cases  where  the  maker  of  accommodation  paper 


385 


FEDERAL  REPORTER. 


who  has  taken  security  from  the  principal  debtor  for  the  payment  of 
the  debt  becomes  insolvent.  In  such  cases  equity  will  subrogate  the 
holder  of  the  debt  to  the  security  held  by  the  accommodation  debtor. 
In  the  case  at  bar  the  principal  debtor  is  in  the  attitude  of  repudiat- 
ing her  accommodation  bonds,  and  it  would  be  in  the  highest  degree 
inequitable  and  unjust  to  deny  to  the  innocent  holders  of  those  bonds 
the  benefit  of  the  security  the  state  holds  for  their  payment. 

This  doctrine  was  not  denied  by  the  court  in  Chamberlain  v.  St. 
Paul  R.  Co.  92  U.  S.  299.  The  holder  of  the  state  bonds  failed  in 
that  case  because  the  state  had  foreclosed  the  lien  taken  for  its  in- 
demnity, and  sold  the  property  to  innocent  purchasers,  long  before 
the  bondholder  instituted  his  suit.  The  court  held  the  purchasers 
from  the  state  were  unaffected  by  the  constructive  trust  relation  ex- 
isting between  the  state  and  the  holders  of  its  bonds.  The  case  went 
off  on  the  ground  that  "where  the  property  is  not  affected  by  any 
specific  lien  or  trusts  in  the  hands  of  the  state,  her  transfer  will  pass 
•  an  unincumbered  estate;"  and  on  the  additional  ground  of  lapse  of 
time. 

In  the  case  at  bar  the  state  has  not  parted  with  the  security  to  an 
innocent  third  party,  and  is  not  in  possession  of  the  property.  The 
property  is  within  the  jurisdiction,  and  maybe  made  to  respond  to  a 
decree  of  the  court  without  affecting  injuriously  the  rights  of  the  state. 
If  the  state  was  suable,  it  would  be  a  necessary  party ;  but  the  fact 
she  cannot  be  sued  does  not  prevent  the  bondholder  from  asserting 
his  equity  against  the  property  which  can  be  reached.  As  between 
the  state  and  the  railroad  company,  the  state  is  to  be  regarded  as  a 
surety,  and  the  company  the  principal  debtor.  The  bonds  are  the 
accommodation  paper  of  the  state  loaned  to  the  company  for  its  ac- 
commodation. The  security  is  given  and  is  to  continue  "until  the 
amount  of  bonds  issued  to  such  oompany,  with  the  interest  thereon, 
shall  have  been  paid  by  taid  company."  This  is  a  covenant  for  the 
payment  of  the  bonds  by  the  oompany,  and  the  statutory  lien  stands 
as  a  security  for  that  purpose  to  every  holder  of  the  bonds.  The 
security  was  designed,  and  by  the  express  terms  of  the  act  approp- 
riated, exclusively  to  the  payment  of  the  principal  and  interest  of 
the  bonds.  No  provision  was  made  for  the  state  to  pay  the  bonds 
in  any  contingency.  In  Railroad  Cot.  v.  Schutte  103  U.  S.  118,  it 
is  distinctly  held  that  where  the  lien  was  given  to  the  state  to  secure 
the  payment  of  its  bonds  a  holder  of  the  bonds  could  avail  himself  of 
that  security  independently  of  the  doctrine  of  subrogation.  That  case 
is  also  conclusive  upon  the  point  that  the  invalidity  of  the  act  under 
which  the  bonds  were  issued  cannot  avail  the  company  as  a  defense. 

The  latter  doctrine  had  previously  been  established  by  that  court 
in  Daniels  v.  Tearney,  102  U.  S.  421,  where  it  is  said  to  be  well  set- 
tled "that  where  a  party  has  availed  himself,  for  his  benefit,  of  an 
unconstitutional  law,  he  cannot,  in  a  subsequent  litigation  with  others 
not  in  that  position,  aver  its  unconstitutionality  as  a  defense,  although 
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such  unconstitutionality  may  have  been  pronounced  by  a  competent 
judicial  tribunal  in  another  suit.  In  such  case  the  principle  of  es- 
toppel applies  with  full  force  and  conclusive  effect.  Furguson  v.  Lan- 
iram,  5  Bush,  (Ky.)  230.  See  Same  v.  Same,  1  Bush,  (Ky.)  548 ; 
Van  Hook  v.  Whitlock,  26  Wend.  43;  Lee  v.  TiUotson,  24  Wend.  337 ; 
People  v.  Murray,  5  Hill,  468;  City  of  Burlington  y.  Gilbert,  31  Iowa, 
356;  Burlington,  C.  R.  dt  M.  B.  Co.  v.  Stewart,  89  Iowa,  267."  To 
this  list  of  cases  cited  by  the  court  may  now  be  added  Railroad  Cos. 
y.Schutte,  supra,  and  Jamison  v.  Qriswold,  2  Mo.  App.  150;  S.  C.  6- 
Mo.  App.  405. 
The  plaintiff  is  entitled  to  a  decree. 

The  principles  here  announced  apply  to  the  case  of  Williams  v. 
Little  Rock,  M.  R.  dt  T.  Ry. 


1.  Payment— Promise  to  Pay  in  Money  or  Equivalent— Time  of  Payment- 

Election. 

Where  a  promise  is  in  tile  alternative,  to  pay  in  money  or  in  some  other  me- 
dium of  payment,  the  promisor  has  an  election  either  to  pay  in  money  or  the 
equivalent,  and  after  the  day  of  payment  has  elapsed  without  payment,  the 
right  of  election  on  the  part  of  the  promisor  is  gone,  and  the  promisee  is  enti- 
tled to  payment  in  money. 

2.  Bame— Railroad  Bonds— Payment  of  Interest  in  Money  or  Scrip— Ac- 

tion to  Recover  Interest. 

By  the  terms  of  bonds  issued  in  1875,  by  the  Texas  &  Pacific  Railroad  Com- 
pany,  the  company  acknowledged  itself  to  be  indebted  to  the  holder  in  the 

sum  named  therein,  which  it  promised  to  pay  to  ,  or  assigns,  at  the  office 

of  the  company  in  New  York,  on  the  first  day  of  January,  1915,  with  interest 
thereon  at  7  per  cent,  per  annum,  payable  annually  on  the  first  day  of  July  oi 
each  year,  as  provided  in  the  mortgage  on  the  lunds  of  the  company,  and  upon 
the  net  income  derived  from  operating  its  road  east  of  Fort  Worth,  by  which 
payment  was  secured.  The  bonds  further  provided  that  in  case  such  net  earn- 
ings should  not,  in  any  one  year,  be  sufficient  to  enable  the  company  to  pay  7 
per  cent,  interest  on  the  outstanding  bonds,  then  scrip  might,  at  t  he  option  of 
the  company,  be  issued  for  the  interest,  such  scrip  to  be  received  at  par  and 
interest,  the  same  as  money,  in  payment  for  any  of  the  company's  lands,  at  the 
ordinary  schedule  price,  or  it  might  be  converted  into  capital  stock  of  the  com- 
pany when  presented  in  amounts  of  $100  or  its  multiple.  The  mortgage  was 
rilent  as  to  payment  of  interest  or  principal,  except  that  it  authorized  the  trus- 
tees to  sell  the  lands  if  default  was  made  in  the  principal  sum  at  maturity  of 
the  bonds,  and  apply  the  proceeds  to  satisfy  the  amount  due.  Held,  that  the 
mortgage  did  not  qualify  or  control  the  absolute  promise  in  the  bonds  to  pay 
interest  in  money  or  in  s::rip ;  that  the  bondholders  were  entitled  to  payment 
of  interest  in  money,  if  earned,  or,  if  it  was  not  earned,  to  the  scrip,  on  the  day 
at  which,  by  the  terms  of  the  bonds,  the  company  was  to  pay  the  interest,  or 
exercise  its  alternative:  and  that  after  that  day  had  elapsed,  "without  an  elec- 
tion by  the  company,  they  wore  entitled  to  be  paid  in  money,  and  could  main- 
tain an  action  to  recover  the  same,  although  no  presentment  of  the  bonds  or 
demand  of  payment  tad  been  made. 


Marlor  v.  Texas  &  P.  R.  Co. 


{Circuit  Court,  8.  D.  New  York.  August  26,  1884.) 
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At  Law. 

D08  Pa8808  Bros.,  for  plaintiff. 
Dillon  <k  Swayne,  for  defendant. 

Wallace,  J.  This  case  has  been  tried  before  the  court  without  a 
jury.  The  plaintiff  is  the  owner  of  150  bonds  of  the  defendant,  for 
$1,000  each,  and  sues  to  recover  two  installments  of  interest  thereon : 
one  of  $10,500,  payable  July  1,  1882,  and  one  of  $10,500,  payable 
July  1, 1883.  The  bonds  are  part  of  an  issue  of  8,857  bonds  created 
by  the  defendant  in  1875,  and  known  as  "Income  and  Land-grant 
Bonds."  They  are  secured  by  a  mortgage,  which  is  a  first  lien  on 
7,600,000  acres  of  land  of  the  defendant,  and  also  upon  the  net  in- 
come arising  from  operating  defendant's  lines  of  railroad  east  of  Fort 
Worth,  after  paying  interest  on  prior  mortgages  thereon. 

By  the  terms  of  the  bond  the  defendant  acknowledges  itself  to  be 
indebted  to  the  holder  in  the  sum  of  $1,000,  "which  sum  the  com- 
pany promises  to  pay  to  or  assigns,  at  the  office  of  the  com- 
pany, in  the  city  of  New  York,  on  the  first  day  of  January,  1915, 
with  interest  thereon  at  the  rate  of  7  per  cent,  per  annum,  payable 
annually  on  the  first  day  of  July  of  each  year,  as  provided  in  the 
mortgage  hereinafter  mentioned."  After  reciting  that  the  payment 
of  the  bond  is  secured  by  a  first  mortgage  of  even  date  therewith  upon 
the  lands  of  the  company,  and  also  upon  the  net  income  of  the  com- 
pany derived  from  operating  its  railway  east  of  Fort  Worth,  the  bond 
contains  the  following  conditions : 

"In  case  such  net  earnings  shall  not,  in  any  one  year,  be  sufficient  to  en- 
able the  company  to  pay  7  per  cent,  interest  ou  the  outstanding  bonds,  then 
scrip  may,  at  the  option  of  the  company,  be  issued  for  the  interest;  such  scrip 
to  be  received  at  par  and  interest,  the  same  as  money,  in  payment  for  any  of 
the  company's  lands,  at  the  ordinary  schedule  price,  or  it  may  be  converted 
into  capital  stock  of  the  company  when  presented  in  amounts  of  $100  or  its 
multiple. " 

The  mortgage  is  silent  respecting  payment  of  interest  or  principal, 
except  that  it  authorizes  the  trustees  to  sell  the  mortgaged  lands  if 
default  is  made  in  the  principal  sum  at  maturity  of  the  bond,  and 
apply  the  proceeds  to  satisfy  the  amount  due. 

The  rights  and  obligations  of  the  parties  in  an  action  upon  these 
bonds  were  incidentally  considered  by  this  court  upon  a  motion  in 
this  case  to  strike  out  certain  parts  of  the  answer  of  defendant.  19 
Fed.  Rep.  867.  Upon  that  motion  it  was  intimated  that  the  plaintiff 
was  entitled  to  recover  the  installments  of  interest  unpaid,  unless  the 
defendant  could  show  that  it  had  not  made  net  earnings  sufficient,  and 
had  exercised  its  option  to  issue  scrip  in  lieu  of  paying  interest  in 
money.  It  was  not  intended,  upon  an  interlocutory  motion,  to  fore- 
close the  defendant  from  contesting  fully  its  liability  upon  the  trial  of 
the  action ;  and  accordingly  it  has  been  strenuously  insisted  for  the 
defendant  that  the  interest  is  not  payable  in  money;  that  the  bond 
is  an  income  bond  on  which  interest  accumulates,  but  is  not  payable 
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until  earned;  and  if  not  earned  the  bond  is  satisfied  by  payment  in 

scrip. 

The  elaborate  argument  upon  the  trial  has  not  changed  the  opinion 
previously  entertained,  that  there  is  nothing  in  the  language  of  the 
mortgage  which  controls  or  qualifies  the  absolute  promise  in  the  bond 
to  pay  interest  in  money  or  in  scrip.  The  mortgage  deals  only  with  the 
subject  of  the  security,  which  is  to  belong  to  the  bondholders  as  col- 
lateral to  the  obligation,  and  with  their  auxiliary  rights  and  reme- 
dies for  enforcing  the  promise  in  the  bond.  If  the  bonds  are  to  bear 
the  construction  claimed  by  the  defendant,  the  bondholders  for  40 
years,  instead  of  being  creditors  of  the  company,  are  practically  only 
preferred  stockholders,  with  the  privilege  of  exchanging  their  stock 
for  the  lands  of  the  company.  It  would  be  a  misnomer  to  call  such 
instruments  bonds.  There  is  a  plain  promise  to  pay  interest  annu- 
ally, and  nothing  to  lead  a  purchaser  to  suppose  that  he  is  not  to 
have  his  interest  or  scrip  instead,  at  the  election  of  the  defendant,  if 
the  net  earnings  of  the  ralway  are  not  sufficient  to  pay  the  interest. 
If  the  interest  is  earned,  the  holder  cannot  be  put  off  with  scrip.  If  it 
is  not,  he  may  be,  at  the  election  of  the  company.  The  plaintiff 
was  entitled  to  his  money  or  the  scrip,  its  substitute,  on  the  day  at 
which,  by  the  terms  of  the  bond,  the  defendant  was  to  pay  the  inter- 
est or  exercise  its  alternative.  It  is  elementary  that  when  a  promise 
is  in  the  alternative,  to  pay  in  money  or  in  some  other  medium  of 
payment,  the  promisor  has  an  election  either,  to  pay  in  money  or  in 
the  equivalent,  and  after  the  day  of  payment  has  elapsed  without 
payment  the  right  of  election  on  the  part  of  the  promisor  is  gone, 
and  the  promisee  is  entitled  to  payment  in  money.  For  various 
illustrations  of  the  rule,  see  McNitt  v.  Clark,  7  Johns.  465 ;  Gilbert 
v.  Danforth,  6  N.  Y.  585;  Stephens  v.  Howe,  2  Jones  &  Sp.  133; 
Stewart  v.  Donelly,  4  Yerg.  177 ;  Choice  v.  Moeeley,  1  Bailey,  136 ; 
Butcher  v.  Carlde,  12  Grat.  520 ;  Church  v.  Feterow,  2  Pen.  &  W. 
301;  Trowbridge  v.  Holcomb,  4  Ohio  St.  38;  Perry  v.  Smith,  22  Vt. 
301;  Mettler  v.  Moore,  1  Blackf.  342. 

The  option  in  the  bond  was  evidently  intended  for  the  benefit  of 
the  defendant,  and  to  enable  it  to  substitute  scrip  for  money  in  case 
its  net  earnings,  or  other  resources,  were  not  such  as  to  permit  it 
providently  to  pay  in  money.  There  is  no  reservation,  in  terms  or  by 
implication,  of  a  right  to  exercise  the  option  after  the  day  of  payment, 
and  that  day  having  elapsed  without  an  election  by  the  defendant, 
the  bondholders  are  entitled  to  be  paid  in  money. 

Upon  the  trial  it  appeared  that  there  was  no  formal  presentment 
of  the  bonds  in  suit  for  payment  of  interest  on  the  firet  day  of  July, 
1882,  or  on  the  first  day  of  July,  1883,  but  it  was  shown  that  shortly 
after  each  of  those  days  the  treasurer  of  the  defendant,  at  the  defend- 
ant's office,  notified  holders  of  the  bonds  that  the  defendant  was  not 
prepared  to  pay  the  interest,  as  the  earnings  of  the  railway  had  not 
been  sufficient,  and  that  no  action  had  been  taken  by  the  defendant 
v.2lF,no.6— 25 
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in  reference  to  the  issue  of  scrip.  Before  the  commencement  of  this 
suit,  induced  by  the  suggestion  that  suits  were  about  to  be  brought  to 
recover  the  interest  on  the  bonds,  and  on  or  abont  the  twelfth  day  of 
October,  1883,  the  directors  of  the  defendant  adopted  a  resolution 
providing  for  paying  the  interest  in  scrip.  Notice  of  this  action  on 
the  part  of  the  defendant  was  given  to  the  plaintiff,  and  to  the  bond- 
holders generally,  by  publication.  It  is  insisted  for  the  defendant 
that  the  defendant  is  not  in  default  until  a  demand  by  the  plaintiff, 
and,  no  valid  demand  having  been  made,  the  plaintiff  should  fail  in 
his  action.  Neither  presentment  nor  demand  is  a  prerequisite  to  a 
right  of  action  for  the  recovery  of  the  interest.  Neither  is  necessary 
when  there  is  a  promise  to  make  payment  at  a  specified  time.  It 
devolves  upon  the  debtor  to  prove  payment  or  readiness  to  pay.  There 
is  no  distinction  in  this  respect  between  notes  and  negotiable  bonds. 
Savannah  dt  M.  R.  Co.  v.  Lancaster,  62  Ala.  555;  Philadelphia  dt  B. 
R.  Co.  v.  Johnson,  54  Pa.  St,  127.  And  the  rule  applies  also  to 
notes  payable  in  specific  articles.  Elkins  v.  Parkhuret,  17  Vt.  105 ; 
Wiley  v.  Shoemak,  2  G.  Greene,  (Iowa,)  205. 

If  the  defendant  had  been  prepared  to  deliver  the  scrip  when  the 
interest  matured,  it  would  have  complied  with  its  agreement,  and 
been  absolved  from  liability.  The  law  does  not  usually  require  the 
doing  of  a  vain  thing,  and,  after  the  defendant  had  announced  that 
it  could  not  pay  the  interest,  and  was  not  prepared  to  issue  the  scrip, 
it  would  have  been  a  nugatory  and  perfunctory  act  on  the  part  of 
the  plaintiff,  when  he  was  entitled  absolutely  to  his  money,  to  make 
a  formal  presentment  of  his  bonds  and  a  formal  demand  of  pay- 
ment. 

Judgment  is  ordered  for  plaintiff  for  $21,000,  with  interest  on  $10,- 
500  from  July  1,  1882,  and  on  $10,500  from  July  1,  1883. 


1.  Chinese  Immigration — Acts  of  1882 — Chinese  Laborer  Returning  to 

United  States— Failure  to  Obtain  Certificate — Evidence. 

In  the  case  of  Chinese  laborers  who  left  the  United  States  after  the  law  of 
1882  went  into  effect,  and  before  the  passage  of  the  law  of  July  5,  1884,  evi- 
dence tending  to  excuse  their  failure  to  obtain  custom-house  certificates  can- 
not be  received.  The  terms  of  the  act  of  1884  expressly  forbid  the  reception  of 
any  evidence  of  the  right  to  re-enter  other  than  the  certificates  required  by 
tho  law. 

2.  Same— Construction  of  Act  of  1884. 

Chinese  laborers  whose  coming  to  the  United  States  is  not  suspended  by  the 
act  of  1884,  are  (1)  those  who  were  in  this  country  at  the  date  of  the  treaty  of 
November  17, 1880,  or  have  come  before  August  6,  1882;  and  (2)  those  who, 
havinr  drparted  after  the  passage  of  the  act  of  1882,  shall  produce  the  evldenc 
required  by  the  act  of  1884. 


In  re  Suong  Toon. 


{Dittriet  Court,  D.  California.   August  20, 1884.) 
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Habeas  Corpus. 

S.  Q.  Hilborn,  U.  S.  Atty.,  and  Carroll  Cook,  Asst.  U.  8.  Atty., 
for  the  United  States. 
Tkos.  D.  Riordan,  for  petitioner. 

Hoffman,  J.  The  petitioner  in  this  case  is  a  Chinese  laborer  who 
left  this  state  some  two  months  after  the  law  of  May  6,  1882,  went 
into  operation.  He  does  not  produce  the  custom-house  certificate  re- 
quired by  that  law,  nor  did  he  procure  one.  He  seeks  to  explain  and 
excuse  his  failure  to  obtain  it  by  evidence  tending  to  show  that  on  the 
day  of  his  departure  three  steamers  sailed  from  this  port  for  China; 
that  the  number  of  passengers  on  these  steamers  was  very  great; 
that  he,  together  with  many  others,  repaired  to  the  custom-house  to 
obtain  certificates ;  that  the  applicants  were  admitted  singly,  but  that, 
long  before  he  and  some  others  could  obtain  admittance,  the  doors  of 
the  office  were  closed,  and  he  and  his  companions  were  left  to  choose 
between  embarking  without  a  certificate  or  losing  their  passage  money. 
The  district  attorney  objected  to  the  admission  of  this  testimony.  It 
was  received  provisionally,  subject  to  the  objection. 

The  question  is  thus  presented  whether,  in  the  case  of  Chinese 
laborers  who  left  the  United  States  after  the  law  of  1882  went  into 
effect,  and  before  the  passage  of  the  recent  law  of  July  5,  1884,  any 
evidence  tending  to  excuse  their  failure  to  obtain  a  custom-house  cer- 
tificate can  be  received.  Under  the  provisions  of  section  4  of  the 
recent  act  of  July5,  18S4,  it  would  seem  plain  that  no  such  evidence 
could  be  received.  That  section  provides  for  the  issuance  of  a  certifi- 
cate to  the  departing  laborer  substantially  as  prescribed  in  the  act  of 
,1882.  Its  form  is  modified,  however,  in  some  particulars,  not  neces- 
sary here  to  enumerate.  With  regard  to  this  certificate  the  law  pre- 
scribes in  explicit  terms :  "Said  certificate  shall  be  the  only  evidence 
permissible  to  establish  his  [the  laborer's]  right  of  re-entry."  Of 
course,  the  production  of  the  certificates  prescribed  by  the  law  of  1884 
cannot  be  exacted  of  laborers  who  left  the  United  States  before  its 
passage,  and  who  obtained  from  the  custom-house  the  certificates 
required  by  the  existing  law  at  the  time  of  their  departure.  But  the 
clause  of  the  act  of  1884  is  cited  to  show  the  intention  of  congress  to 
exact  of  all  laborers  who  should  depart  after  the  law  went  into  effect, 
the  production,  on  their  return,  of  the  certificate  therein  prescribed  as 
the  indispensable  condition  of  their  right  of  re-entry.  The  same  pol- 
icy is  observable  in  the  provision  of  the  sixth  section  with  regard  to 
Chinese  -persons  other  than  laborers,  "who  shall  be  about  to  come  to 
the  United  States."  They  are  required  to  obtain  a  "permission,"  etc., 
"of  the  Chinese  government,"  etc.,  "which  certificate  shall  be  viseed 
by  the  diplomatic  or  consular  representatives  of  the  United  States, " 
etc.  "Such  certificate,  viseed  as  aforesaid,  *  *  *  shall  be  the 
wle  evidence  permissible  on  the  part  of  the  person  producing  the  same  to 
establish  a  right  of  entry  into  the  United  States."  If  these  provisions 
should  be  deemed  to  apply  to  every  person  other  than  a' laborer  who 
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shall  be  about  to  come  to  the  United  States,  according  to  the  literal 
terms  of  the  enactment,  the  position  of  the  resident  Chinese  mer- 
chants who  may  desire  to  visit  British  Columbia,  or  Mexico,  or  the 
Sandwich  Islands,  is  much  more  unfavorable  than  that  of  the  laborer; 
for  the  latter  may  obtain  a  custom-house  certificate  entitling  him  to 
re-enter  the  United  States,  while  the  former  can  only  return  on  the 
production  of  the  certificate  issued  by  the  "Chinese  or  other  govern- 
ment of  which  he  js  a  subject,  viseed  by  the  representative  of  the 
United  States." 

Congress  has  unmistakably  adopted  with  respeot  to  Chinese  immi- 
gration a  policy  of  great  rigor,  and  as  the  last  act  was  passed  but 
little  more  than  two  years  after  the  passage  of  the  act  of  1882,  that 
policy  cannot  be  overlooked  in  determining  the  true  intent  and  mean, 
ing  of  the  earlier  enactment.  By  the  treaty  of  November  17,  1880, 
it  was  provided  that  "Chinese  laborers  who  are  now  in  the  United  State* 
shall  be  allowed  to  go  and  come  of  their  own  free  will  and  accord,  and 
shall  be  accorded  all  the  rights,  privileges,  and  immunities, "  etc. 
The  rights  thus  solemnly  guarantied  by  treaty  stipulation  were  recog- 
nized and  even  extended  by  the  act  of  1882.  The  first  section  of  that 
act  provides  in  general  terms  for  the  suspension  of  the  right  of  Chi- 
nese laborers  to  come  into  the  United  States  from  and  after  the  expi- 
ration of  90  days  next  after  the  passage  of  the  act.  The  second  section 
imposes  certain  penalties  on  masters  of  vessels  who  shall  knowingly 
land  Chinese  ^borers.  The  third  section  provides  that  "the  two  fore- 
going sections  shall  not  apply  to  Chinese  laborers  who  were  in  the 
United  States  on  the  seventeenth  day  of  November,  1880,  (the  date  of  the 
treaty,)  or  who  shall  have  come  into  the  same  before  the  expiration  of 
ninety  days  next  after  the  passage  of  this  act,  and  who  shall  produce 
the  evidence  hereinafter  required,"  etc.,  (referring  to  the  custom  house 
certificates.)  During  the  interval  which  elapsed  between  the  date  of 
the  treaty  and  August  6,  1882,  (90  days  after  the  passage  of  the 
law,)  large  numbers  of  Chinese  laborers  came,  without  hinderance,  into 
the  United  States,  and  many  departed,  of  course  without  obtaining 
custom-house  certificates,  for  none  were  by  law  required.  On  the  re- 
turn of  these  latter  the  question  was  presented  whether  the  certificate 
required  by  the  law  of  1S82  could  be  exacted  of  them  as  a  condition 
of  their  right  to  re-enter  the  United  States.  We  were  of  opinion  that 
it  could  not,  for  reasons  that  appeared,  and  still  appear,  to  us  conclu- 
sive and  unanswerable :  First,  having  been  here  at  the  date  of  the 
treaty,  the  right  of  the  laborers  to  "come  and  go  of  their  own  free  will 
and  accord"  was  guarantied  to  them  by  its  second  article  in  the  plain- 
est and  most  unequivocal  terms.  Second,  this  right  was  recognized 
by  the  law  of  18S2,  for  they  were  expressly  excepted  from  the  opera- 
tion of  the  section  of  the  act  which  suspended  the  coming  of  Chinese 
laborers. 

It  was  contended  by  the  district  attorney  that  by  the  law  all  return- 
ing Chinese  laborers  were  required  to  produce  a  certificate,  and  we 
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were  asked  so  to  construe  it.  In  other  words,  we  were  asked  to  hold 
that  congress  in  passing  the  law  had,  in  effect,  said  to  the  Chinese 
laborers : 

"True  it  is  that  you  were  here  at  the  date  of  the  treaty,  or  have  come  here 
within  90  days  after  the  passage  of  this,  act,  and  had  the  right  when  you  left 
the  United  States  to  go  and  come  of  your  own  free  will  and  accord,  but  you 
shall  be  denied  that  right  unless  you  have  heretofore,  and  at  the  time  of  your 
departure,  obtained  a  certificate,  now  for  the  first  time  required  to  be  obtained 
by  departing  laborers ;  which  at  the  time  of  your  departure  no  law  authorized 
any  United  States  official  to  issue  to  you ;  which  it  was  legally  impossible  for 
you  to  obtain ;  and  which,  if  you  had  obtained  it,  would  have  been  wholly  in- 
valid for  want  of  authority  on  the  part  of  the  custom-house  officers  to  issue 
it;  and  because  it  would  not  have  been  the  certificate  required  by  the  law  we 
are  now  passing." 

Can  it  be  contended  that  any  court  should  so  construe  this  law  (if 
such  construction  could  by  possibility  be  avoided)  as  to  impute  to 
congress,  when  legislating  "to  execute  certain  treaty  stipulations  with 
China,"  and  while  affecting  to  acknowledge  rights  secured  by  the 
plain  language  of  the  treaty,  the  intention  to  attach,  by  retrospective 
and  essentially  ex  pott  facto  legislation,  conditions  precedent  to  the 
exercise  of  that  right  which  it  was  impossible  to  perform,  and  to  en- 
act that  the  non-performance  of  those  conditions  should  forfeit  the 
right;  and  this  construction  we  were  asked  to  give  to  a  law  which  dis- 
closes the  most  scrupulous  solicitude  on  the  part  of  congress  to  avoid 
even  the  appearance  of  retrospective  legislation,  for  it  provides  that 
the  sections  prohibiting  the  coming  to  the  United  States  of  Chinese 
laborers,  not  only  shall  not  apply  to  Chinese  laborers  in  the  United 
States  at  the  date  of  the  treaty,  but  also  to  those  who  might  come 
into  the  United  States  before  the  expiration  of  90  days  next  after  the 
date  of  the  passage  of  the  law,  thus  protecting  from  its  operation  not 
merely  Chinese  laborers  in  transitu,  but  laborers  who  might  leave 
China  before  the  expiration  of  a  period  of  time  reasonably  sufficient 
for  notice  of  the  law  to  reach  that  country. 

It  appeared  to  us  very  plain  that,  by  adopting  the  construction  con- 
tended for,  we  should,  in  effect,  accuse  congress  of  gross  disingen- 
uousness,  or  of  utter  disregard  of  a  treaty  stipulation,  to  the  observ- 
ance of  which  the  national  honor  was  pledged.  The  only  clause  in 
the  act  which  in  any  degree  favored  the  construction  contended  for, 
occurs  in  the  third  section,  already  cited.  It  will  be  observed  that 
that  section  provides  "that  the  two  foregoing  sections  shall  not  ap- 
ply to  Chinese  laborers  who  were  in  the  United  States  on  the  seven- 
teenth day  of  November,  1880,  etc.,  and  who  shall  produce  to  the  col- 
lector the  evidence  hereinafter  in  this  act  required,"  etc.  The  use 
of  the  copulative  conjunction  "and"  seemed  to  favor  the  idea  that  the 
laborers  excepted  from  the  operation  of  the  two  preceding  sections 
were  those  who  not  only  were  here  at  the  date  mentioned,  but  who 
should  produce  the  evidence  required.  But  the  considerations  I  hav6 
advanced  seemed  too  strong  to  be  overcome  by  the  existence  of  a  single 
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word  in  the  text  of  the  law.  We  attributed  its  appearance  to,  inad- 
vertence or  clerical  error.  The  recent  legislation  of  congress  has 
shown  our  supposition  to  have  been  correct.  In  the  corresponding 
section  of  the  law  of  1884  the  word  "and"  is  omitted,  and  the  words 
"nor, shall  said  sections  apply  to  Chinese  laborers  who  shall  produce," 
etc.,  are  inserted.  The  Chinese  laborers  whose  coming  to  the  United 
States  is  not  suspended  by  the  act  are  thus  clearly  divided  into  two 
classes :  First,  those  who  were  here  at  the  date  of  the  treaty,  or  have 
come  before .  August  6,  1882;  second,  those  who,  having  departed 
after  the  passage  of  the  law,  shall  produce  the  evidence  in  the  act  re- 
quired. The  construction  we  had  given  to  the  act  of  1882  must  have 
been  known  to  congress,  certainly  to  the  members  more  especially, 
interested  in  the  bill.  The  amendment  or  correction  referred  to  was 
accepted  without  objection*by  the  chairman  of  the  committee  which 
reported  the  bill,  and  without  opposition  from  any  quarter.  I  can- 
not but  regard  this  correction  of  the  language  of  the  act  of  1882  as 
an  unmistakable  legislative  affirmance  of  the  correctness  of  the  con- 
struction we  had  given  it. 

Upon  these  grounds  the  judges  were  unanimously  of  opinion  that 
the  return  certificates  could  not  be  exacted  as  a  condition  precedent 
to  their  right  of  re-entering  into  the  United  States  of  those  laborers 
who  were  here  at  the  date  of  the  treaty,  and  who  had  left  the  United 
States  before  the  law  of  1882  went  into  operation,  and  that  the  pro- 
visions of  that  law  with  regard  to  return  certificates  did  not  and  were 
not  intended  to  apply  to  such  laborers. 

The  rulings  of  the  treasury  department  on  this  point  have  been  con- 
flicting. On  the  twentieth  day  of  July,  1882,  the  custom-house  au- 
thorities were  instructed  that  a  laborer,  who  was  in  the  United  States 
at  the  time  the  treaty  was  ratified,  but  departed  without  a  certificate 
of  identification  from  the  collector  of  oustoms,  and  prior  to  the  time 
when  that  office  was  prepared  to  issue  such  certificates,  has  the  right 
to  return  only  on  certificate  of  identity,  required  by  the  statute.  This 
instruction  is  signed  by  Judge  Folger,  secretary  of  the  treasury. 
Whether  prepared  by  him  or  by  a  subordinate,  we  are  not  informed. 
The  same  question  appears  to  have  been  again  presented  to  the  de- 
partment, and  on  the  twenty-sixth  day  of  October,  1882,  further  in- 
structions were  forwarded  to  the  custom-house  authorities.  In  these 
instructions  the  following  passage  oocurs : 

"All  laws  must  receive  a  reasonable  construction,  and  the  intent  of  the 
legislature  in  cases  of  doubtful  construction  is  always  to  be  regarded.  It 
manifestly  was  not  the  intention  of  congress  to  take  away  from  a  Chinese 
laborer  residing  in  this  country  at  the  date  of  the  confirmation  of  the  treaty 
his  right  to  go  and  return  at  pleasure. 

"Inasmuch  as  it  is  impossible  for  a  Chinese  laborer  departing  from  this 
country  before  the  passage  of  the  act  of  1882  to  obtain  the  certificate  required 
by  that  act,  congress  could  not  .have  intended  to  deprive  him  of  his  right  to 
return  for  not  doing  what  was  impossible. 
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"It  vrill  be  understood,  of  course,  that  the  decision  of  this  department  is 
subject  to  be  overruled  by  the  courts." 

It  would  not  be  easy  to  state  more  compactly  the  grounds  upon 
which  our  ruling  is  based.  This  instruction  is  signed  by  "H.  F. 
French,  Acting  Secretary  of  the  Treasury. "  He  makes  no  allusion 
to  the  previous  instruction,  signed  by  the  secretary.  If  that  instruc- 
tion had  been  known  to  him,  and  supposed  to  express  the  deliberate 
opinion  of  the  secretary,  he  would  scarcely  have  overruled  it,  espe- 
cially without  referring  to  it.  This  instruction  by  the  acting  secre- 
tary, being  the  latest,  is  accepted  by  the  custom-house  as  furnishing  a 
rule  for  its  guidance.  The  ruling  of  the  department  is  thus  seen  to 
be  in  harmony  with  the  decisions  of  the  courts. 

Bat  the  claim  now  set  up  by  the  present  petitioner  is  based  on 
wholly  different  grounds.  He  does  not,  nor  oan  he,  deny  that  the  law 
was  applicable  to  him,  nor  that  he  was  bound  to  procure  a  certificate. 
He  left  the  United  States  two  months  after  its  passage.  He  asks 
the  court  to  excuse  his  non-compliance  with  the  law  in  consideration 
of  the  equitable  circumstances  which  he  offers  to  prove.  I  am  of 
opinion  that  the  court  has  no  such  dispensing  power.  The  terms  of 
the  act  of  1884:  expressly  forbid  the  reception  of  any  evidence  of  the 
right  to  re-enter  other  than  the  certificates  required  by  the  law.  The 
policy  and  intent  of  congress  are  thus  clearly  indicated.  No  excuses 
for  the  failure  to  procure  the  required  certificate  in  any  case  can  be' 
received.  No  equitable  circumstances  can  be  shown  to  explain  the 
failure  to  obtain  the  certificate,  for  no  evidence  of  them'  is  "permissi- 
ble." The  peremptory  language  of  ' the  law  of  1884  may  not  be  ap- 
plicable to  a  case  arising  under  the  law  of  1882,  but  the  policy  and 
intention  of  congress,  indicated  by  the  former,  may  justly  be  received 
as  a  guide  to  the  true  construction  of  the  latter. 

The  ruling  in  this  case  may  seem  harsh,  as  the  petitioner  may  al- 
lege that  bis  failure  to  obtain  his  certificate  was  in  part  caused  by 
the  fault  of  the  custom-house  officials.  But  he,  on  his  own  showing, 
was  also  in  fault.  He  knew,  or  might  have  known,  that  an  unusu- 
ally large  number  of  passengers  were  about  to  leave  on  the  three 
steamers  which  sailed  on  the  day  he  endeavored,  as  he  says,  to  ob- 
tain his  certificate.  It  was  his  duty  to  make  his  application  season- 
ably, and  in  time  to  allow  the  customs  authorities  to  discharge  their 
duties  under  the  act.  He  may,  not  unjustly,  be  visited  with  the  con- 
sequences of  his  neglect .  But  even  if  the  court  were  not,  as  I  believe, 
without  authority  to  dispense  with  the  requirements  of  the  act,  the 
exercise  of  such  authority  would  be  highly  inexpedient.  Admitting 
that  the  facts,  as  offered  to  be  proved  in  this  case,  are  generally  true, 
yet  the  only  evidence  that  the  petitioner  was  one  of  the  crowd  of  40 
or  50  wbo  were  unable  to  gain  admittance  to  the  registration  office 
is  his  own  unsupported  statement.  If  the  production  of  the  certifi- 
cate can  be  dispensed  with  in  his  case,  the  same  rule  must  be  applied 
to  every  laborer  who  may  choose  to  swear  that  he  was  one  of  the 
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crowd.  And  even  after  the  40  or  50  who  are  now  said  to  have  com- 
posed it  are  admitted,  others  might  present  themselves  who  would 
claim  the  same  privilege,  either  by  swearing  that  the  crowd  consisted 
of  a  much  larger  number  of  persons,  or  that  the  court  had  been  im- 
posed on  by  their  predecessors,  and  that  the  later  petitioners  were 
the  persons  who  really  composed  the  crowd.  Moreover,  if  the  excuse 
now  offered  be  accepted,  I  see  not  how  any  other  excuse  which  the 
fertile  ingenuity  of  these  people  could  invent,  or-  their  unscrupulous 
mendacity  permit  them  to  swear  to,  could  be  rejected.  They  could 
claim  that  they  were  prevented  by  illness  from  applying  for  a  certi- 
ficate, or  that  they  were  waylaid  and  assaulted  on  their  way  to  the 
custom-house,  or  that  they  arrived  in  the  city  barely  in  time  to  get 
on  board  the  steamer,  and  so  on  indefinitely,  through  the  endless 
gamut  of  deceptions  which  have  in  so  many  instances  wearied  and 
disgusted  the  court,  but  the  falsehood  of  which  the  district  attorney 
is,  in  general,  from  the  nature  of  the  case,  without  the  means  of  ex- 
posing. 

Where  the  petitioners  have  claimed  the  right  to  re-enter  on  the 
ground  that  they  left  .the  country  before  the  passage  of  the  law,  proofs 
other  than  by  parol  of  that  fact,  and  that  they  were  here  at  the  date 
of  the  treaty,  can  readily  be  afforded.  Profoundly  impressed  as  I  am 
with  the  unreliability  of  Chinese  testimony  in  general,  yet  the  nature 
of  the  proofs,  always  documentary,  which  I  have  exacted,  leads  me  to 
believe  that  the  frauds  which  have  in  this  class  of  oases  under  the 
restriction  aot  been  committed,  are  insignificant  in  number.  But  if 
the  door  has  now  been  thrown  open  to  the  admission  of  parol  testi- 
mony, tending  to  show  some  plausible  excuse  for  not  having  obtained 
the  certificates  required  by  the  act,  both  the  court  and  the  law  will 
be  at  the  mercy  of  Chinese  testimony  whioh  it  would  be  impossible 
to  morally  accept  as  true,  and  equally  impossible  to  contradict.  I 
think,  therefore,  that  even  if  I  had  the  power  to  exercise  any  discre- 
tion on  this  subject  it  would  be  my  duty  to  refuse  to  admit  the  testi- 
mony now  offered.  Bat  believing,  as  I  do,  that  it  is  inadmissible 
under  the  law,  I  have  no  authority  to  receive  it. 

The  ruling  here  announced  is  not  new.  So  long  ago  as  November 
14,  1883,  In  re  Pong  Ah  Ghee,  18  Fed.  Rep.  527,  it  was  held  by  this 
court  that  a  laborer  who  was  here  at  the  date  of  the  treaty,  but  who 
departed  after  the  law  of  1882  went  into  operation  without  having 
obtained  a  certificate,  could  not  be  permitted  to  land,  notwithstanding 
that  he  offered  to  show  that  at  the  time  of  his  departure  he  was  ill  and 
not  expected  to  survive  until  his  arrival  in  China,  and  for  that  reason 
neglected  to  obtain  his  certificate.  The  principle  involved  in  that  rul- 
ing is  substantially  the  same  as  that  announced  in  the  present  decision, 
though  the  circumstances  alleged  in  excuse  are  entirely  different.  I 
think  that  no  other  ruling  can  be  made  without  wholly  sacrificing  the 
law  to  Chinese  mendaoity.  Nor  is  the  rule  adopted  more  harsh  than 
that  which  prevails  in  many  civilized  countries  where  the  passport 
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system  exists.  In  none  of  them,  it  is  believed,  would  any  excuse  for 
the  non- production  of  the  passport,  such  as  has  been  offered  in  these 
cases,  be  received. 


Chutbsb  Immigration— Acts  of  1882  and  1884 — Power  of  Court  to  Order  Re- 
moval of  Chinaman  from  County. 

Where  a  Chinese  person  has,  on  proceeding  by  habeas  corpv$,  or  by  a  justice, 
judge,  or  commissioner,  been  found  to  be  unlawfully  within  the  United  States, 
and  the  vessel  from  which  he  was  taken  has  sailed,  the  court  may  direct  the 
marshal,  to  whose  custody  such  person  has  been  remanded,  to  cause  him  to  be. 
removed  to  the  country  whence  he  came. 

Habeas  Corpus. 

In  this  case  the  petitioner,  a  Chinaman,  had,  by  the  judgment  of 
the  court  in  a  proceeding  of  habeas  corpus,  been  remanded  to  the  cus- 
tody from  which  he  was  taken.  The  marshal  thereupon  made  re- 
turn that  the  ship  from  on  board  which  he  was  taken  had  sailed,  and 
that  it  was  therefore  impossible  to  execute  the  order  of  the  court.  An 
order  was  thereupon  entered  committing  the  petitioner  to  the  custody 
of  the  marshal  to  await  the  direction  of  the  president  for  his  removal, 
or  the  further  order  of  the  court.  Under  the  act  of  1884  the  direc- 
tions of  the  president  are  no  longer  required.  The  assistant.  United 
States  attorney  moved  that  an  order  or  writ  be  directed  to  the  mar- 
shal, commanding  him  to  cause  the  petitioner  to  be  removed  to  the 
country  whence  he  came. 

S.  G.  Hilborn,  U.  S.  Atty.,  and  Carroll  Cook,  Asst.  U.  S.  Atty., 
for  the  United  States. 

A.  P.  Van  Duzer,  for  petitioner. 

Hoffman,  J.  Neither  the  act  of  1882  nor  the  recent  act  of  1884 
makes  any  specific  provision  for  the  disposition  to  be  made  of  Chinese 
persons  found  on  a  proceeding  by  habeas  corpus,  or  by  "a  justice,  judge, 
or  commissioner, "  to  be  unlawfully  within  the  United  States.  That 
any  human  being  claiming  to  be  unlawfully  restrained  of  his  liberty 
has  *  right  to  demand  a  judicial  investigation  into  the  lawfulness  of 
his  imprisonment,  is  not  questioned  by  any  one  who  knows  by  what 
constitutional  and  legal  methods  the  right  of  liberty  is  secured  and 
enforced  by  at  least  all  English-speaking  peoples.  In  many  of  the 
states  the  refusal  on  the  part  of  the  court  or  judge  to  grant  the  writ 
of  habeas  corpus,  on  a  proper  showing,  is  punished  as  a  misdemeanor. 
When,  therefore,  Chinese  in  large  numbers  arrived  at  this  port,  who 
were  detained  on  board  the  ship  by  the  master,  at  the  instance  of  the 
customs-house  authorities,  their  right  to  demand  the  judgment  of  the 
court  whether  they  were  lawfully  restrained  of  their  liberty  could  not 
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be  gainsaid.  Writs  of  habeas  corpus  were  accordingly  issued  in  hun- 
dreds of  instances.  The  ordinary  course  in  such  oases  is  either  to 
discharge  the  petitioner,  or  to  remand  him  to  the  oustody  from  which 
he  was  taken,  when  such  custody  is  found  to  be  lawful.  It  soon  be- 
came apparent  that  the  latter  course,  owing  to  the  number  of  oases, 
was  impracticable;  for  the  ship  would,  in  the  ordinary  course  of  her 
trade,  have  departed  long  before  the  petitions  could  be  heard.  The 
suggestion  by  the  district  attorney  that  "the  ship  should  be  detained," 
was,  of  oourse,  rejected :  First,  because  the  restriction  act  conferred 
no  such  power  on  the  court;  and,  secondly,  because  it  could  not  have 
been  contemplated  by  congress  that  the  traffic  of  a  great  line  of  steam- 
ers should  be  interrupted,  the  intercourse  between  this  city  and  the 
ports  of  China  and  Japan  be  suspended,  and  the  mail  service  be  ob- 
structed, because  it  was  alleged  that  some  of  the  passengers  on  her 
inward-bound  voyage  were  not  entitled  to  land, — passengers  who  had 
been  admitted  on  board  on  presentation  of  certificates  which  the  law 
declared  to  be  prima  facie  evidenoe  of  their  right  to  enter  the  United 
States. 

When,  therefore,  it  appeared  by  the  return  of  the  marshal  that  he 
was  unable  to  execute  the  order  to  remand  the  petitioner,  the  embar- 
rassing question  presented  itself,  what  was  to  be  done  with  him  ?  The 
twelfth  section  of  the  act  provided  that  "any  Chinese  person  found  un- 
lawfully within  the  United  States  shall  be  caused  to  be  removed  to 
the  country  wrom  whence  he  came,  by  direction  of  the  president  of 
the  United  States,  and  at  the  cost  of  the  United  States,  after  being 
brought  before  some  justice,  judge,  or  commissioner  of  a  court  of  the 
United  States,  and  found  to  be  one  not  lawfully  entitled  to  be  or  re- 
main within  the  United  States."  It  will  be  observed  that  this  sec- 
tion does  not  confer,  in  express  terms,  any  power  on  the  justice,  judge, 
or  commissioner  to  issue  any  warrant  or  other  order  for  the  purpose 
of  causing  the  person  accused  of  being  unlawfully  within  the  United 
States  to  be  brought  before  him.  We  thought,  however,  that  the  power 
might  be  implied  from  the  provisions  of  the  act,  and  from  the  general 
powers  conferred  on  those  officers  to  inquire  into  alleged  offenses 
against  the  laws  of  the  United  States.  A  more  serious  difficulty  arose 
from  the  entire  omission  in  the  section  of  any  clause  conferring  power 
on  the  justice,  judge,  or  commissioner  to  make  any  order  for  the  re- 
moval of  the  offender  to  the  country  whence  he  came,  or  indicating 
to  whom  such  order  should  be  directed,  or  by  whom  executed.  Here, 
again,  we  were  obliged,  in  order  thus  to  save  the  law  from  total  fail- 
ure, to  bold  that  the  justice,  judge,  or  commissioner  might,  on  finding 
the  person  brought  before  him  "not  to  be  lawfully  within  the  United 
States,"  make  an  order  committing  him  to  the  oustody  of  the  mar- 
shal, to  await  "the  direction"  of  the  president.  We  were  at  first  dis- 
posed to  think  that  this  proceeding  before  a  justice,  judge,  or  com- 
missioner was  indispensable.  Had  we  so  held,  a  double  investiga- 
tion would  in  all  oases  have  been  necessary;  it  might  be,  before  tho 
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same  judge  who  had  heard  the  ease  on  the  return  of  the  writ  of  habeas 
corpus.  We  therefore  held,  though  not  without  some  doubt,  that  the 
finding  of  the  court  in  the  habeas  corpus  proceeding  might  be  taken 
as,  or  as  the  equivalent  of,  a  finding  by  a  justice,  judge,  or  commis- 
sioner, mentioned  in  the  twelfth  section  of  the  act. 

In  the  recent  amended  act  of  1884,  the  words  "by  direction  of  the 
president  of  the  United  States"  are  omitted.  But  the  act,  like  the  law 
of  1882,  fails  to  confer  on  any  tribunal  or  officer  authority  to  cause 
the  person  unlawfully  here  to  be  removed  to  the  country  whence  he 
came  Neither  does  it  indicate  by  whom  the  removal  is  to  be  effected. 
As  the  amended  act  withdrew  from  the  president  the  authority  to  di- 
rect the  removal,  the  order  of  commitment  could  no  longer  command 
the  marshal  to  hold  the  prisoner  to  await  his  direction.  To  keep  the 
"Chinese  person"  in  prison  or  on  bail  for  an  indefinite  period  was  out 
of  the  question.  To  discharge  him  would  be  to  render  the  act  wholly 
abortive,  except  as  to  those  persons  whose  cases  might  be  heard  in 
time  to  remand  them  to  the  ship  on  which  they  came.  Under  these 
circumstances,  and  to  prevent  the  almost  entire  collapse  of  the  law, 
we,  with  some  hesitation,  held  that  the  court  might  issue  an  order  to 
the  marshal  commanding  him  in  effect  to  cause  the  person  found  to 
be  unlawfully  here  to  be  removed  to  the  country  whence  he  oame.  We 
are  aware  that  the  act  does  not  in  terms  confer  on  us  any  authority  to 
pass  and  cause  to  be  executed  a  sentence  of  deportation  on  Chinese  per- 
sons. But,  unless  the  act  be  construed  as  impliedly  giving  us  that 
authority,  it  would  prove  utterly  abortive  as  a  means  of  attaining  the 
object  which  congress  had  in  view.  The  construction  we  have  given 
may  seem  to  many,  perhaps  not  unjustly,  latitudinarian,  and  savoring 
of  judicial  legislation.  It  has  appeared  to  us  unavoidable,  ut  res  magi* 
vaUat  quam  per  eat. 

The  foregoing  will  convey  an  idea  of  the  embarrassing  nature  of 
some  of  the  numerous  questions  which  arise  under  the  restriction  acts. 
It  also  serves  to  show  what  has  been  the  justice  of  the  reproaches  so 
freely  oast  upon  the  courts,  that  they  have  been,  from  some  inconceiv- 
able motive,  engaged  in  a  persistent  effort  to  defeat  on  technical 
grounds  the  operations  of  the  law. 

The  motion  of  the  district  attorney  is  granted.  , 
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Ex  parte  Davis.1 


(Circuit  Court,  P.  Kentucky.  August  8,  1881) 


1.  Constitution Aij  Law  —  Discrimination  —  Ef*-i>ct  o»  UnoonbtitutionaIj 

Amendment  to  Valid  Act. 

The  validity  of  a  constitutional  act  is  not  affected  by  an  amendment  which 
is  unconstitutional,  because  it  discriminates  between  citizens  of  different 
states,  and  wbich  does  not  in  terms  repeal  the  original  act.  The  amendment 
is  void,  and  does  not  by  implication  repeal  the  original  act. 

2.  Bake — Habeas  Corpus.  • 

An  offender,  convicted  under  the  original  act,  will  not  be  discharged  on  writ 
of  habeas  corpus. 

3.  Same — Construction. 

Doubts  are  to  be  solved  in  favor  of  the  constitutionality  of  legislative  enact- 
ments. 

On  Writ  of  Habeas  Corpus. 
Quigley  dt  Quigley,  for  petitioner. 
Russell  d  Helm,  for  respondent. 

Barb,  J.  It  appears  from  the  petition  of  the  prisoner,  and  the  re- 
turn of  the  jailer  in  response  to  the  habeas  corpus,  that  Davis  has  been 
indicted  for  selling  goods,  wares,  and  merchandise  as  a  peddler  with- 
out a  license,  and  that  he  has  been  convicted  and  fined  $100,  which 
he  has  failed  to  pay  and  is  now  imprisoned  under  the  law.  This 
court  cannot  discharge  the  prisoner  unless  the  law  under  which  he 
has  been  indicted  and  convicted  is  void  because  it  violates  the  con- 
stitution  of  the  United  States.  If,  however,  this  law  is  clearly  a  vio- 
lation of  the  federal  constitution,  it  is  the  duty  of  this  court  to  dis- 
charge him.  Rev.  St.  §  753;  Ex  parte  McCready,  1  Hughes,  598;  In 
re  Brosnahan,  18  Fed.  Rep.  62.  The  constitution  of  the  United  States 
is  the  supreme  law  and  must  be  obeyed.  The  question  of  whether 
congress  or  the  legislature  of  a  state  has  violated  its  provisions,  is 
always  one  of  delicacy,  and  one  in  which  the  courts  will  solve  doubts 
in  favor  of  the  constitutionality  of  legislative  enactment.  >  The  peti- 
tioner, Davis,  was  indicted  and  convicted  under  the  provisions  of  the 
eighty-fourth  chapter  of  the  General  Statutes.  The  first  section  of 
this  chapter  provides  that  "all  itinerant  persons  vending  goods,  wares, 
merchandise,  *  *  *  or  any  other  thing,  *  *  *  shall  be 
deemed  a  peddler;"  and  subsequent  sections  required  all  peddlers  to 
obtain  a  license  to  sell,  and  provided  that  if  any  person  violate  the 
provisions  of  the  chapter  he  shall  be  fined  $100,  and  in  default  of 
payment  of  the  fine  shall  be  imprisoned  not  less  than  50  nor  more 
than  100  days  in  the  jail  of  the  county  where  the  offense  was  com- 
mitted. The  General  Statutes  were  passed  in  April,  1873,  and  went 
into  effect  December  1,  1873.    The  legislature,  at  its  next  session, 
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passed  an  act,  February  21, 1874,  entitled  "An  act  to  amend  chapter 
Si  of  General  Statutes,  title,  '  Peddlers,'  "  which  is  as  follows : 

"(1)  Be  It  enacted  by  the  general  assembly  of  the  commonwealth  of  Ken- 
tucky, that  chapter  eighty-four  of  the  General  Statutes,  title,  'Peddlers,'  be 
and  the  same  is  hereby  so  amended  that  itinerant  persons  who  are  citizens  of 
this  state,  and  who  vend  exclusively  goods,  wares,  and  merchandise,  which 
are  the  growth,  product,  or  manufacture  of  this  state,  shall  not  be  deemed 
peddlers,  nor  required  to  take  out  license  under  the  provisions  of  said  chap- 
ter." 

This  amendment  made  a  discrimination  between  citizens  of  this 
state  and'  citizens  of  other  states,  and  between  "goods,  wares,  and 
merchandise  which  are  the  growth,  product,  and  manufacture"  of 
this  state,  and  those  whioh  are  the  product  or  manufacture  of  other 
states.  This  discrimination  is  clearly  unconstitutional,  (Welton  v. 
Missouri,  91  U.  S.  275;  Guy  v.  Baltimore,  100  U.  S.  434,)  and,  be- 
ing unconstitutional,  the  amendment  is  null  and  void.  But  this  should 
not  release  the  petitioner,  as  he  was  prosecuted  under  the  original  act, 
unless  the  amendment  has  made  the  original  act  void.  The  original 
act  made  no  discrimination,  and  the  question  is  whether  the  passage 
of  this  amendment,  which  made  a  discrimination,  destroys  the  whole 
act.  The  rule  is  to  sustain  as  much  of  a  legislative  enactment  as  is 
constitutional,  if  it  can  be  done  with  a  proper  regard  to  the  legisla- 
tive will.  This  amendment  does  not  in  terms  repeal  the  original  law, 
and  if  that  law  is  repealed  in  part,  it  is  because  the  amendment  is  in- 
consistent with  so  much  of  the  original  act.  The  amendment,  being 
unconstitutional,  is  itself  void,  and  hence  did  not  repeal  any  part  of 
the  original  act.  The  original  act  and  the  amendment  of  1874  were 
passed  by  different  legislatures,  and  it  therefore  cannot  be  said  that 
the  original  act  would  not  have  been  passed  except  for  the  amend- 
ment. The  chapter  (84)  is  a  perfect  law  within  itself,  and  we  see  no 
good  reason  why  it  should  not  stand  as  if  the  amendment  had  never 
been  passed. 

If  we  are  correct  in  our  view,  then  the  amendment  of  1 874  has  no 
legal  effect,  and  all  itinerants — residents  and  non-residents — selling 
goods,  wares,  and  merchandise,  wherever  manufactured,  are  peddlers, 
and  liable  to  be  prosecuted  if  they  sell  without  license.  This  view 
would  not  be  permissible  if  the  state  courts  have  held  this  amendment 
to  be  a  valid  amendment,  and  as  such  engrafted  upon  the  original 
act;  but  I  do  not  understand  that  they  have  so  decided.  The  man- 
uscript opinion  of  the  court  of  appeals,  (Com.  v.  Cecil,  decided  March 
1882,)  decides  no  more  than  that  this  constitutional  question  did  not 
arise  in  that  case;  and  the  same  court,  in  Daniel  v.  Richmond,  78 
Ky.  543,  distinctly  decides  that  a  discrimination  like  the  one  made 
by  this  amendment  is  unconstitutional  and  void.  This  court  can- 
not assume*  that  the  court  of  appeals  will  declare  this  amendment 
constitutional ;  and  being  of  the  opinion  that  the  amendment  is  un- 
constitutional, should  assume  that  the  judicial  department  of  the 
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state  will  regard  it  as  a  nullity,  and  consider  the  original  law  stand- 
ing without  amendment. 

The  petitioner  should  therefore  be  surrendered  to  the  custody  of 
the  jailer  of  MoCracken  county;  and  it  is  so  oixlered. 


1.  Bankruptcy— Discharge  -Gaming — Rev.  Bt.  f  5110. 

The  discharge  of  a  bankrupt  is  not  a  matter  of  right,  but  of  favor,  and  the  i 
law  may  prescribe  the  terms  on  which  he  may  be  released  from  the  payment  of 
his  debts ;  and  every  person  who  subjects  his  property  to  the  hazard  of  loss  at 
the  gaming  table,  and  loses  what  in  fact  belongs  to  his  creditors,  is  not  within 
the  class  entitled  to  the  benefit  of  the  statute. 

2.  Same— Loss  bt  Gaming — Winkings — Evidence. 

The  law  does  not  charge  the  court  with  the  duty  of  ascertaining  whether  or 
not  the  bankrupt's  losses  by  gaming  exceeded  his  winnings,  and  if  it  is  shown 
by  the  evidence  that  ne  actually  lost  money  by  gaining  the  court  must  refuse 
him  a  discharge. 

In  Bankruptcy.    Specification  against  discharge. 

Henry  S.  Harris,  for  bankrupt. 

James  Buchanan,  for  petitioning  creditors. 

Nkon,  J.  The  sole  allegation  in  the  specifications  filed  against 
the  discharge  of  the  bankrupt  is  that  he  lost  some  part  of  his  prop- 
erty in  gaming.  This  is  one  of  the  grounds  set  forth  in  section  5110 
of  the  Revised  Statutes,  which,  when  it  is  proved,  compels  the  court 
to  refuse  the  discharge.  It  is  founded  on  the  idea  that  the  order  of 
discharge  is  not  a  matter  of  right,  but  of  favor;  that  the  law  may 
prescribe  the  terms  on  which  the  debtor  may  be  released  from  the 
payment  of  his  debts ;  and  that  every  person  who  subjects  his  prop- 
erty to  the  hazard  of  loss  at  the  gaming  table,  and  loses  what  in  fact 
belongs  to  his  creditors,  is  not  within  the  class  entitled  to  the  benefit 
of  the  act.  Such  a  provision  occurred  in  all  the  earlier  English 
bankruptcy  laws,  but  has  not  been  included  in  the  later  acts  con- 
solidating the  law  of  bankruptcy;  nor  is  it  found  in  the  United  States 
bankrupt  act  of  1841.  What  is  gaming?  And  has  the  allegation 
been  proved  in  the  present  case  ?  The  word  has  a  wide  signification. 
It  includes  wagers,  bets,  or  stakes  depending  upon  chance.  Webster 
says  it  is  the  use  of  cards,  dice,  billiards,  or  other  instruments  ac- 
cording to  certain  rules,  with  a  view  to  win  money  or  other  thing 
waged  upon  the  issue  of  the  contest.  The  specifications  oharge  nu- 
merous games  of  chance,  with  cards,  for  money  at  various  places, 
but  especially  at  the  village  of  Washington,  New  Jersey,  the  residence 
of  the  bankrupt.  The  proofs  are  clear  as  to  the  fact  of  the  gambling, 
but  not  very  definite  a?  to  the  losses  which  the  bankrupt  sustained. 


In  re  Stewart,  Bankrupt. 


(District  Uourt,  D.  Nero  Jersey.   July  24, 1884.) 
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These  were  so  small  thai  the  counsel  for  the  bankrupt,  on  the  argu- 
ment, suggested  that  the  eourt  ought  to  apply  the  maxim  "de  minimis 
non  curat  lex,"  and  dismiss  the  case.  But  I  am  not  clear  that  I  ought 
to  do  this.  No  such  question  could  arise  under  the  provisions  of  the 
English  bankruptcy  act,  as  they  always  specified  the  amount  that 
must  be  lost  to  authorize  the  court  to  withhold  the  certificate.  But 
our  act  is  different.  The  discharge  must  be  refused,  or,  if  granted, 
must  be  invalidated  on  proof  that  any  part  of  his  property  has  been 
lost  in  gaming.  The  counsel  for  the  bankrupt  also  urged  that  if  the 
bankrupt  did  not  appear  to  be  a  loser  on  summing  up  the  aggregate 
result  of  his  losses  and  gains,  he  did  not  come  within  the  act.  The 
law  does  not  charge  the  court  with  the  duty  of  going  into  any  such 
calculations.  It  is  not  to  add  up  in  one  column  the  losses  and  in 
another  the  winnings,  and  then  hold  that  the  law  has  been  violated 
or  not,  according  to  the  amounts  of  the  respective  columns.  Such 
an  attempt  was  made  in  Ex  parte  Newman,  2  Glyn  &  J.  329,  but 
was  not  sustained  by  Vice-Chancellor  Lbaoh.  In  that  case  the  bank- 
rupt applied  for  the  certificate  of  discharge,  and  the  application  was 
opposed  on  the  ground  that  he  had  on  a  certain  day  before  the  bank- 
ruptcy lost  £40  by  a  wager  at  a  main  of  cocks.  The  statute^  of  6 
Geo.  IV.  c.  16,  §  130,  enacted  "that  no  bankrupt  shall  be  entitled  to 
his  certificate,  etc.,  and  that  any  such  certificate,  if  obtained,  shall 
be  void,  if  such  bankrupt  shall  have  lost  by  any  sort  of  gaming  or 
wagering  in  one  day  twenty  pounds,"  etc.  The  bankrupt  admitted 
the  loss  charged,  but  offered  to  prove  that  on  the  same  day  he  won 
£45  on  another  wager  on  the  same  cocks,  and  that  he  was  winner  in 
the  sum  of  £5.  The  vice-chancellor  held  that  it  was  not  a  question 
of  loss  or  gain,  and  that  the  bankrupt  had  lost  by  gambling  within 
the  meaning  of  the  act.  He  would  not  allow  any  offset  of  the  losses 
by  the  winnings,  and  refused  the  certificate. 

As  the  proofs  here  show  losses,  I  must  hold  that  the  case  oomes 
within  the  law,  and  must  refuse  the  discharge. 


Patents  for  Invention — Reissue  No.  10,087— Shade-Holder  for  Lamp— In- 
trinqbment  of  combination —  use  of  part  only — intention  of  infringer. 

Reissued  patent  No.  10,087,  granted  April  11,  1862,  to  Bennett  B.  Schneider, 
as  assignee  of  Carl  Votti,  the  original  inventor  of  an  "  improvement  in  shade- 
holders  for  lamps,"  in  which  the  shade-holder  becomes  the  hnse  of  the  chim- 
ney, and  the  shade  its  top,  retaining  all  their  own  functions  in  the  lamp,  and 
dispensing  with  a  separate  chimney,  is  a  valid  patent,  and  is  infringed  by  the 
manufacture  and  sale  of  the  shade- holder  without  the  other  part  of  the  inven- 
tion, in  combination  with,  which  it  is  useful,  with  intent  that  it  shall  be  used 
by  the  purchaser  in  combination  with  a  chimney  to  perform  the  function  for 
which  it  was  invented. 


Schneider  v.  Pountney. 


{Circuit  Q>urt,  D.  Nov  Jtruy.   August  80, 1884.) 
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On  Bill,  etc. 

Livingston  Oifford,  (with  whom  was  A.  Q.  Keasbey,)  for  complain- 
ant. 

Wetmore  <&  Jenner,  for  defendant. 

Nixon,  J.  On  the  third  of  October,  1876,  the  United  States  patent- 
office  issued  to  one  Carl  Votti,  of  Newark,  New  Jersey,  letters  patent 
No.  182,973,  for  "improvements  in  shade-holders  for  lamps."  The 
patentee  stated  in  his  specifications  that  his  invention  consisted  in 
the  combination  of  a  shade-holder,  made  of  glass  or  other  transparent 
material,  with  the  cone  of  the  burner  of  a  lamp, — the  two  being  so 
constructed  as  to  provide  a  free  access  of  air  outside  and  inside  the 
eone,  in  order  to  produce  a  brilliant  light  .without  the  use  of  a  chim- 
ney. After  a  succinct  description  of  the  drawings,  he  states  his  claim 
as  follows : 

"The  combination  of  the  shade,  C,  shade-holder,  B,  constructed  of  trans- 
parent material,  and  provided  with  a  downwardly  extending  socket,  c,  and 
dish-shaped  flange,  d,  with  the  cone,  b,  having  a  flange,  A,  provided  with 
apertures  for  the  admission  of  air  to  the  outside  and  inside  of  the  cone;  the 
whole  arranged  to  operate  without  a  chimney,  substantially  as  set  forth." 

The  attention  of  the  complainants,  who  had  been  engaged  in  the 
lamp  and  glass  business  for  upwards  of  30  years,  was  called  to  the 
invention  in  the  summer  or  autumn  of  1876.  He  states  that  one 
of  his  customers  brought  the  illuminator,  shade  and  burner  to  his 
notice,  and  from  the  moment  he  saw  it  he  considered  it  a  very  val- 
uable improvement,  and  determined  to  get  the  possession  and  control 
of  the  patent.  He  had  an  interview  with  the  inventor,  purchased  the 
sole  right  to  use  the  invention,  and  began  at  once  to  have  a  number 
of  moulds  made  for  the  manufacture  of  glass  shade-holders,  to  be 
used  without  a  chimney,  in  combination  with  lamp  burners  "and 
shades.  The  success  of  the  sales  of  the  new  product  was  remarkable. 
From  October  9,  1876,  to  January  9,  1877,  the  complainant  sold 
57,228.  During  the  first  year  (1877)  the  sales  reached  361,416,  and 
there  waB  a  gradual  increase  from  year  to  year  until  1882,  when  the 
yearly  sales  had  run  up  to  602,556. 

A  few  months  after  the  original  patent  was  granted,  it  was  surren- 
dered and  a  reissue  obtained,  numbered  7,511,  and  dated  February 
13,  1877.  It  stated  that  the  invention  consisted  in  a  transparent 
shade-holder,  or  holder  of  a  material  allowing  the  passage  of  light,  and 
shade  or  globe,  so  arranged  that  an  ordinary  burner  could  be  used 
without  a  chimney.  The  inventor  then  made  three  specific  claims, 
as  follows:  (1)  In  a  lamp  having  a  burner,  the  combination  of  a 
shade-holder  made  of  a  material  that  will  admit  of  the  passage  of 
light,  and  a  shade  or  globe  arranged  and  constructed  substantially 
as  described,  whereby  the  burner  performs  the  required  functions 
without  the  use  of  a  chimney,  as  set  forth;  (2)  the  shade-holder,  B, 
constructed  of  material  that  will  admit  of  the  passage  of  light,  and 
provided  with  a  downwardly  extended  socket,  c,  and  dish-shaped 
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flange,  d,  with  rim,  E,  in  combination  with  a  globe  or  shade,  C,  and 
burner,  A,  of  a  lamp,  as  and  for  the  purposes  herein  set  forth;  (3) 
the  combination  in  a  lamp  of  the  burner,  A,  haying  perforated  flange, 
a,  and  cone,  b,  the  shade-holder,  B,  with  central  socket,  e,  and  a  shade 
or  globe,  C,  substantially  as  and  for  the  purposes  herein  set  forth.  1 
The  question  of  the  validity  of  this  reissue  was  first  before  Judge 
Benedict  in  the  case  of  Schneider  v.  Thillf  5  Ban.  &  A.  565,  and 
afterwards  before  Judge  Blatchfokd  in  Schneider  v.  Lovell,  10  Fed. 
Rep.  666.    Both  of  these  learned  judges  held  the  reissue  to  be  in- 
valid, and  for  substantially  the  same  reason,  to-wit,  that  the  specifi- 
cation did  not  contain  the  full,  clear,  and  exact  description  of  the 
invention  that  the  law  requires.    After  these  decisions  a  second  re- 
issue was  applied  for,  and  secured  April  11/1882,  and  numbered 
10,087.    The  inventor  adds  to  the  drawings  of  the  original  patent 
and  the  first  reissue  the  drawing  of  a  model  which  be  numbers  3, 
and  which  he  says  corresponds  in  size,  as  well  as  in  form  and  pro- 
portions, with  the  model  that  was  filed  with  his  application  for  his 
original  letters  patent,  and  further  states  that  the  form  and  propor- 
tions of  said  shade-holder  are  well  adapted  for  use  in  carrying  out 
the  invention.  In  this  reissue  he  claims  as  new :  (1)  In  a  ,lamp,  the 
combination  of  a  kerosene  burner  with  a  transparent  shade-holder 
and  a  shade,  the  shade-holder  being  adapted  to  rest  upon  the  burner 
in  the  place  adapted  for  the  ordinary  chimney,  the  shade  resting  on 
said  shade-holder,  and  being  formed  so  as  to  converge  from  its  base 
towards  its  top,  and  the  shade  and  shade-holder  together  constituting 
the  draught-inducing  device  for  the  burner,  substantially  as  set  forth. 
(2)  The  shade-holder,  B,  constructed  of  a  material  that  will  admit 
of  the  passage  of  light,  and  provided  with  a  downwardly  extending 
socket,  c,  and  dish-shaped  flange,  d,  with  rim,  e,  in  combination  with 
a  shade,  G,  converging  from  base  to  top,  and  the  kerosene  burner,  A, 
of  a  lamp,  as  and  for  the  purpose  set  forth.    (8)  The  combination 
in  a  lamp  of  the  burner,  A,  having  perforated  flange,  a,  and  oone,  b, 
the  shade-holder,  B,  and  socket,  c,  and  a  shade  converging  from  base 
to  top,  substantially  as  and  for  the  purpose  herein  set  forth.   (4)  The 
combination  of  the  shade,  C,  shade-holder,  B,  constructed  of  trans- 
parent material,  and  provided  with  a  downwardly  extended  socket,  c, 
and  dish-shaped  flange,  d,  with  the  oone,  b,  having  a  flange,  a,  pro- 
vided with  apertures  for  the  admission  of  air  to  the  outside  and  in- 
side of  the  cone,  the  whole  arranged  to  operate  without  a  chimney, 
substantially  as  specified.    Each  of  these  claims  is  for  a  combina- 
tion consisting  of  various  elements,  all  of  which  are  old,  except  the 
form  and  construction  of  the  shade-holder,  which  the  inventor  claims 
to  be  new.    He  further  claims  that  by  their  combination  he  has  ob- 
tained a  new  mode  of  operation,  or  a  new  and  useful  result,  to-wit, 
a  lamp  without  a  ehimney,  with  a  sufficient  draught  to  produce  a 
good  light. 

The  present  suit  is  brought  on  this  reissue,  and  the  first  question 
v.2lp,no.6— 26 
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arising  is  whether  the  alleged  defects  of  the  original  patent  and  first 
reissue  have  been  oared  in  the  second.  The  counsel  for  the  com- 
plainants claim  that  they  have  been,  and  base  their  judgment  mainly 
upon  two  facts :  (1)  That  the  testimony  in  this  suit  dearly  reveals 
'  the  sufficiency  of  the  specifications  of  the  patent  to  all  persons  skilled 
in  the  art ;  and  (2)  that  the  last  reissue  has  supplied  the  defects  which 
the  learned  Judges  Benedict  and  Blatchfobd  found  in  the  first  re- 
issue. The  evidence,  which  was  wanting  in  the  oases  before  these 
judges,  designates  the  shade  exhibited  in  the  drawings  as  a  student 
lamp  shade  or  its  equivalent,  a  shade  well  known  in  the  art  as  be- 
ing large  at  the  bottom,  thereby  admitting  of  the  reflection  of  the 
light  downward  and  outward,  and  contracted  at  the  top,  thereby  in- 
ducing a  draught.  The  form  and  proportion  of  such  a  shade  are 
well  known,  and  its  characteristics  are  thus  described  in  the  last  re- 
issue : 

"It  will  be  observed  that  the  shade,  C,  which  is  to  fit  on  the  shade-holder, 
converges  from  its  base  towards  its  top,  so  as  to  be  large  at  the  base  and  consid- 
erably contracted  at  the  top,  whereby  the  upward-tending  rays  from  the  flame 
may  be  mostly  intercepted  by  the  shade  and  be  reflected  downward  and  out- 
WHrd  around  the  fount  of  the  lamp,  while  the  equilibrium  of  the  shade  upon 
the  shade-holder  is  such  that  no  means  of  attachment,  other  than  the  flange 
and  rim  of  the  shade-holder,  is  needed  to  prevent  its  falling  off  in  ordinary 
use." 

In  answer  to  Judge  Blatchfobd 's  criticisms  of  the  fitst  reissue,  that 
the  proper  proportions  of  the  shade-holder  were  not  stated  or  shown 
in  the  drawings,  the  oomplainant  caused  a  drawing  to  be  made  of  the 
original  model  on  file  in  the  patent-office  since  the  first  patent  was 
applied  for,  and  annexed  a  copy  to  the  last  reissue,  and  then  states 
that  the  proportions  and  form  there  shown  are  the  best  for  success- 
fully carrying  out  the  invention.  I  am  of  the  opinion  that  in  the 
light  which  he  has  thrown  upon  the  subject-matter  of  the  patent  by 
the  evidence  introduced,  and  in  the  fuller  specifications  of  the  last 
reissue,  he  has  fairly  succeeded  in  bringing  out  the  true  character  of 
the  invention,  to- wit,  a  useful  device  by  which  the  shade-holder  be- 
comes the  base  of  the  chimney  and  the  shade  its  top,  retaining  all 
their  own  functions  in  the  lamp,  and  dispensing  with  a  separate 


The  remaining  question  is  one  of  more  difficulty :  Does  the  testi- 
mony show  that  the  defendant  has  infringed  any  of  the  olaims  of  the 
reissue?  It  is  the  general  law,  in  regard  to  combination  plaims, 
that  all  the  elements  that  make  up  the  combination  or  their  equiva- 
lents must  be  used  to  constitute  an  infringement.  The  defendant 
is  a  glass  manufacturer,  and  the  charge  against  him  is  that  he  has 
manufactured  and  sold  the  transparent  glass  shade-holder,  which  is 
one  of  the  constituents  of  the  complainant's  combination,  and  the 
only  one  that  is  claimed  to  be  novel  and  that  characterises  Votti's 
invention.  As  there  is  nothing  in  the  reissue  whioh  claims  this 
shade-holder,  except  in  combination  with  the  other  elements,  it  is 


chimney. 
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clear  that  tbe  making  and  selling  of  it,  standing  alone,  is  not  an  in- 
fringement of  any  of  the  claims.  Bee  Saxe  v.  Hammond,  1  Ban.  & 
A.  682. 

Bnt  the  complainant  insists  that  where  there  are  several  tort-feas- 
ors, each  contributing  elements  which  are  intended  to  be  used  in  com- 
bination, they  are  all  liable  as  infringers,  and  that  a  suit  may  be 
maintained  against  all,  or  each  one  separately.  The  allegations  of 
the  bill  of  oomplaint,  as  to  the  infringement  of  the  defendant,  are  (1) 
that  certain  shade-holders,  made  and  sold  by  the  defendant,  are  only 
used  in  Votti's  combination,  and  are  not  applicable  to  or  useful  for  any 
other  purpose ;  and  (2)  that  the  defendant  knew  this  fact,  and  made 
and  sold  said  shade-holders  with  the  knowledge  that  they  could  be 
used  by  the  purchaser  thereof  in  constructing  said  patented  combina- 
tion in  infringement  of  said  patent,  and  that  he  made  and  sold  them 
for  that  purpose. 

In  regard  to  the  first  allegation,  the  complainant's  expert,  Brevoort, 
and  his  agent  in  patent  matters,  Hanford,  both  explicitly  state  that 
they  know  of  no  other  uses  to  which  the  shade-holder,  made  by  the 
defendant  and  complained  of  by  the  complainant,  can  be  applied,  ex- 
cept in  combination  with  the  other  devices  of  the  Vokti  patent,  and 
that  they  never  heard  of  their  being  put  to  any  other  use.  This  tes- 
timony stands  uncontradicted  exoept  by  the  suggestion  of  defendant's 
counsel  of  possible  use  to  which  such  shade-holders  might  be  ap- 
plied. I  recollect  nothing  from  the  defendant  himself  or  from  any 
of  his  witnesses  which  shows,  in  fact,  any  other  application. 

As  to  the  second  allegation,  referring  to  the  intent  of  the  defend- 
ant in  his  manufacture  of  the  shade-holder,  I  think  it  is  fairly  to  be 
inferred,  (1)  from  the  conversation  of  the  defendant  with  Hanford; 
(2)  from  hie  attempts  to  get  from  the  complainant  an  exclusive  right 
to  manufacture  the  shade-holders;  (8)  from  the  tenor  of  the  circulars 
that  he  prepared  and  sent  out;  and  (4)  from  his  absolute  silence 
when  upon  the  witness  stand,  in  regard  to  any  other  use  for  which 
he  manufactured  them,  that  his  intent  in  making  and  selling  them 
was  to  have  them  used  m  combination  with  the  other  devices  of  the 
complainant's  patent. 

The  law  in  such  cases  has  been  quite  definitely  settled.  The  first 
case  to  which  I  would  allude  is  the  leading  one  of  Wallace  v.  Holmes, 
5  Fisher,  87.  The  patent  there  was  also  for  an  improved  lamp, 
consisting  of  the  combination  of  several  parts.  The  alleged  infringe- 
ment was  for  the  manufacturing  and  selling  one  of  the  elements  of 
tbe  combination,  to- wit,  the  burner.  It  was  used  in  combination 
with  a  chimney,  and  the  purchasers  of  the  burners  were  expected  to 
go  into  the  market  and  procure  the  chimneys  from  other  manufactur- 
ers. Judge  Woodruff  held  that  the  defendants  could  not  protect 
themselves  by  invoking  the  well-settled  rule  that  where  a  patent  is 
for  a  combination  merely,  it  is  not  infringed  by  one  who  uses  one  or 
more  of  the  parts,  but  not  all,  to  produce  the  same  results,  either  by 
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■themselves  or  by  the  aid  of  other  devices ;  but  that  if  one  party  con- 
sented to  make  the  burner,  and  another  party  the  chimney,  and  each 
was  sold  to  be  used  with  the  other,  the  parties  must  be  deemed  to 
be  joint  infringers  of  the  patent,  and  that  each  was  liable  for  all 
the  damages.  The  learned  judge  drew  the  inference  of  an  actual 
concert  between  the  parties  from  the  nature  of  the  case,  and  the  dis- 
tinct efforts  of  the  defendants  to  bring  the  burner  in  question  into 
use,  which  oould  only  be  done  by  adding  the  chimney.  He  admitted 
that  he  found  no  proof  that  the  defendants  had  made  an  actual  pre- 
-arrangement  with  any  particular  person  to  supply  the  chimney  to  be 
added  to  the  burner;  "but,"  says  he,  "every  sale  they  make  is  a  pro- 
posal to  the  purchaser  to  do  this,  and  his  purchase  is  a  consent  with 
the  defendants  that  he  will  do  it,  or  cause  it  to  be  done.  The  de- 
fendants are,  therefore,  aotive  parties  to  the  whole  infringement,  con- 
senting and  acting  to  that  end,  manufacturing  and  selling  for  thai 
purpose." 

The  principle  of  the  above  case,  after  careful  consideration,  was 
indorsed  by  this  court  in  Turrell  v.  Spaeth,  8  0.  Gr.  986;  by  Judge 
Shkvlky  in  Saxe  v.  Hammond,  1  Ban.  &  A.  652 ;  by  Judge  Lowell 
in  Bowker  v.  Dow 8,  3  Ban.  &  A.  518;  and  again  by  the  same  learned 
judge  in  Richardson  v.  Noyes.  10  0.  G.  507. 

Let  a  decree  be  entered  for  the  complainant,  with  costs.  • 


1.  Patent— Topham's  Patent  fob  "Improvements  in  8pittoon8." 

The  invention  claimed  by  Topham  in  his  second  claim  of  reissued  letters  pat- 
ent |  No.  6,514)  is  void  for  want  of  novelty. 

2.  Same—Void  Expanded  Claim— Effect  as  to  Other  Claims. 

Although  a  reissue  may  be  void  as  to  new  or  expanded  claims,  it  may  still  be 
held  good  for  claims  that  are  not  expanded,  or  which  do  not  show  a  different 
invention  from  the  original  patent. 

\ 

In  Equity. 

Wetmore,  Jenner  dt  Thompson,  for  complainant. 

A.  B.  Cruik8h>ink,  (with  whom  was  F.  P.  Fitch,)  for  defendants. 

Nixon,  J.  This  bill  is  filed  for  the  alleged  infringement  of  the 
second  claim  of  Topham's  reissued  letters  patent  No.  5,514,  and  dated 
July  29,  1873,  for  "improvement  in  spittoons."  The  claim  is  as  fol- 
lows: 

"(2)  The  arrangement  of  the  weight  between  the  two  layers  or  thicknesses 
of  material  of  which  the  bottom  of  the  spittoon  or  similar  vessel  is  composed, 
substantia^  as  and  for  the  purposes  specified." 


Havemkyer  v.  Randall. 


[Circuit  Court,  D.  New  Jersey.   July  31,  1884.) 


HAVE  MEYER  V.  RANDALL. 


405 


Three  defenses  are  set  up :  (1)  The  invalidity  of  the  reissue,  as 
for  a  different  invention  from  the  original ;  (2)  the  want  of  novelty 
of  the  invention,  in  view  of  the  prior  state  of  the  art;  (8)  non-in- 
fringement. ' 

1.  The  first  cannot  be  maintained.  The  objeotion  to  the  reissue 
is  that  the  first  claim  thereof  is  an  expansion  of  the  first  claim  of  the 
original  patent,  which  applied  the  invention  only  to  spittoons,  pails, 
and  vessels  made  of  paper;  whereas,  the  reissue  is  designed  to  make 
it  applicable  to  all  spittoons,  pails,  or  vessels,  liable  to  be  over- 
turned, without  regard  to  the  material  of  whidh  they  are  composed. 
As  the  present  suit  is  not  upon  the  first  claim,  it  is  unnecessary  to 
•express  any  opinion  concerning  the  correctness  of  such  an  objection. 
The  second  claim  of  the  reissue,  for  the  infringement  of  which  dam- 
ages are  demanded,  is  the  same  as  the  second  claim  of  the  original, 
and  it  is  now  well  settled  that,  although  a  reissue  may  be  void  as  to 
new  or  expanded  claims,  it  may  still  be,  held  good  for  olaims  that  are 
not  expanded,  or  whioh  do  not  show  a  different  invention  from  the 
original  patent. 

2.  The  second  alleges  a  want  of  novelty.  Waiving  any  expression 
of  opinion  in  regard  to  the  several  patents  which  the  defendant  put 
in  evidence  to  show  anticipation  of  Topham's  second  claim,  I  cannot 
resist  the  conviction  that  his  alleged  invention  was  in  public  use  in 
Chicago  before  the  date  of  the  issue  of  his  patent,  to-wit,  August  2, 
1870,  which,  in  the  absence  of  all  proof  to  the  contrary,  must  be  re- 
garded, for  the  purposes  of  this  case,  as  the  date  of  his  invention. 

Six  witnesses  have  been  called — three  by  the  complainant  and 
three  by  the  defendant — in  regard  to  the  manufacture  and  sale  of 
cuspidors  by  the  firm  of  Crerar,  Adams  &  Co.,  carrying  on  business 
at  Nos.  11  and  IS  Wells  street,  Chicago,  during  the  years  1868, 
1869,  and  1870.  They  all  agree  in  the  statement  that  during  these 
years  large  quantities  of  cuspidors  with  weighted  bottoms  were  sold 
to  railroads  and  hotels,  and  that  they  were  generally  loaded  with  lead, 
or  mixtures  of  scrap  metal  melted  together.  But  Sararan  Muller, 
who  packed  all  the  goods  manufactured  by  the  firm,  and  Joseph 
Kruselin,  one  of  the  workmen,  testify  that  at  the  beginning  and  dur- 
ing the  year  1868  a  number  of  spittoons  or  cuspidors  were  manu- 
factured, loaded  with  sand  in  the  bottom,  and  that  when  sand  was 
used  it  was  secured  and  held  in  place  by  a  tin  plate,  which  was  sol- 
dered above  and  on  the  top  of  the  sand,  and  which  formed  the  inside 
bottom  of  the  vessel.  One  of  the  members  of  the  firm,  Mr.  McGregor 
Adams,  confirmed  their  testimony  to  the  extent  of  asserting  that, 
while  he  does  not  remember  seeing  the  sand  used,  he  has  a  positive 
recollection  that  the  workmen  told  him,  v.jring  the  year,  that  they 
were  making  cuspidors  and  loading  their  bottoms  with  sand,  secured 
by  a  metal  plate  over  the  sand.  Muller  and  Kruselin  enter  into  such . 
particulars  in  regard  to  the  sand  being  brought  from  the  lake  to  the 
manufactory  in  barrels,  and  its  frequent  use  by  them  in  the  manu- 
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facture,  that  their  evidence  mast  be  accepted  as  true.  The  fact  is 
uncontradicted,  except  by  the  negative  statement  of  the  three  wit- 
nesses summoned  by  the  defendant,  who  are  able  only  to  say  that 
they  have  no  recollection  that  sand  was  ever  used  by  the  firm  in 
weighting  the  bottom  of  spittoons  or  cuspidors. 

The  invention  claimed  by  Topham  in  his  second  claim  is  so  accu- 
rately described  by  these  manufactures  of  the  Chioago  firm,  anticipat- 
ing the  date  of  his  patent,  that  I  must  hold  the  claim  to  be  void  for 
want  of  novelty,  and  dismiss  the  bill  of  complaint,  with  costs. 


Patent— Bottoms  op  Cuspidors—  Dismissal  of  Bill. 

Law  announced  in  decision  in  case  of  Havemeyer  v.  Randall,  ante,  404,  applied 
to  this  case. 

In  Equity. 

Nixon,  J.  For  the  reasons  assigned  in  the  case  of  The  Same  Com- 
plainant v.  Randall,  ante,  404,  in  which  the  same  questions  are  in- 
volved, the  above  bill  of  complaint  must  be  dismissed,  with  costs; 
and  it  is  ordered  accordingly. 


1.  Patent  Law — Judgment  in  Tbial  or  Bamb  Issues  before  Another  Court. 

In  hearing  a  case  formerly  tried  before  another  court,  no  new  question  being 
suggested  or  newly-discovered  evidence  adduced,  the  judgment  of  the  former 
court  should  be  assumed  to  have  been  correct. 

2.  Same— Patent  Whip-Holders— Invalid  Claim— Costs— Rev.  St.  i  4922. 

The  invalidity  of  a  new  claim  in  a  reissue  docs  not  render  a  patent  void  or 
impair  the  validity  of  the  first  claim,  and  suits  may  be  maintained  on  the  parts 
which  the  patentee  is  entitled  to  hold,  although  if  such  suits  are  commenced 
before  a  disclaimer  is  entered  no  costs  can  be  recovered. 


In  Equity. 

Sprague  dt  Hunt,  for  complainants. 
T.  P.  Fitoh,  for  defendant. 

Nixon,  J.  This  is  a  suit  in  equity,  brought  for  the  infringement 
of  the  first,  second,  and  third  claims  of  certain  reissued  letters  pat- 
ent, dated  February  18,  1879,  and  numbered  8,581,  for  "improve- 


Havkmeyek  v.  Bonkell  and  others. 


(Circuit  Court,  D.  New  Jersey.   July  31, 1884.) 


Worden  and  another  v.  Seabls. 


{Oireuit  Court,  D.  New  Jersey.   July  22,  1884.) 
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ment  in  whip-holders."  The  original  letters  patent,  No.  70,075,  were 
issued  October  22,  1867,  with  a  single  claim,  as  follows: 

"The  shape  and  construction  of  the  whip-holder,  and  the  connection  of  the 
two  sectional  halves  by  hinges  or  joints,  in  snch  a  manner  as  to  hold  the 
whip,  when  inserted,  closely  and  firmly,  by  clasping  the  same  at  the  top  and 
bottom  of  the  holder  at  the  same  time,  the  holder  being  formed  Of  metal,  cast 
or  pressed  into  proper  shape,  substantially  as  and  for  the  purpose  set  forth 
and  described. " 

In  the  reissne  four  claims  are  substituted  for  the  one  claim  of  the 
original,  as  follows: 

"(1)  A  whip-holder  consisting  of  the  parts,  A,  B,  of  double  conical  shape, 
and  connected  together  at  the  bilge  by  a  pivotal  joint,  substantially  as  de- 
scribed. (2)  A  whip-holder  divided  throughout  its  length  into  two  parts 
hinged  together,  so  that  the  holder  will  discloses  large  opening  for  the  recep- 
tion of  the  whip,  and  will  be  closed  at  its  top  around  the  whip  when  the  same 
is  inserted  into  the  holder,  substantially  as  set  forth.  (3)  A  whip-holder  com- 
posed of  two  parts  hinged  together,  with  the  inner  edges  of  each  part  cut 
away  from  the  point  of  hinging  to  the  ends,  to  allow  the  parts  to  work  upon 
the  joints,  without  overlapping  each  other,  substantially  as  described.  (4)  A 
whip-holder  composed  of  two  parts  of  double  conical  shape,  hinged  together 
as  described,  and  wherein  one  of  the  halves  of  the  holder  is  provided  with 
loops  or  fastenings,  by  means  of  which  the  holder  is  attached  to  a  carriage 
seat  or  dash-board,  substantially  as  specified." 

In  the  case  of  Worden  v.  Fisher,  pending  in  the  Sixth  oironit,  and 
reported  in  11  Fed.  Rep.  505,  his  honor,  Judge  Brown,  seems  to 
have  carefully  considered  the  question  of  the  validity  of  this  reissne, 
and  he  came  to  the  conclusion  (1)  that  the  first,  second,  and  third 
claims  were  valid, — regarding  them  as  not  expanding  the  claim  of 
the  original  patent,  but  only  making  it  more  definite  and  particular; 
and  (2)  that  the  fourth  claim  was  void  because  it  embraced  loops  or 
fastenings,  by  means  of  which  the  holder  was  attached  to  the  car- 
riage or  dasher,  the  same  being  a  mechanical  contrivance  that  ap- 
peared nowhere  in  the  original  patent. 

The  present  action  is  brought  against  the  person  who  was  the 
manufacturer  of  the  whip-sockets  which,  in  the  above  case,  were  ad- 
judged to  infringe  the  reissued  letters  patent  of  the  complainants. 
We  have  the  same  issues  here  which  were  passed  upon  by  the  circuit 
court  there.  No  new  question  has  been  suggested,  or  newly- dis- 
covered evidence  adduoed,  tending  to  change  or  modify  the  adjudi- 
cation in  that  case.  Under  these  circumstances  I  am  not  willing  to 
sit  in  review  of  the  decision  of  the  learned  judge  who  determined 
the  case,  but  feel  myself  bound  to  assume  that  he  was  correct  in  find- 
ing the  reissue  valid  as  to  the  first  three  claims,  and  that  the  whip- 
sockets  manufactured  by  the  defendant  infringe  the  complainant's 
patent. 

But  another  and  more  difficult  question  has  been  brought  to  my 
attention.  The  decree  in  Worden  v.  Fisher,  supra,  was  entered  Feb- 
ruary 7,  1882,  in  which  the  court  decided  against  the  validity  of  the 
fourth  claim.    This  suit  was  commenced  about  a  month  afterwards. 
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in  March  of  the  same  year.    When  the  cause  came  on  for  final  hear, 
ing,  the  counsel  for  the  defendants  moved  to  dismiss  it,  on  the 
ground  that  the  complainant  had  been  guilty  of  unreasonable  delay 
in  entering  a  disclaimer  to  the  fourth  claim,  which  had  been  adjudi- 
cated void.    The  motion  was  based  on  section  4922  of  the  Revised 
Statutes,  which  provides  that  whenever,  through  inadvertence,  acci- 
dent, or  mistake,  and  without  any  willful  default,  or  intent  to  def rand 
the  public,  a  patentee  has,  in  his  specification,  claimed  to  be  the 
original  and  first  inventor  of  any  material  or  substantial  part  of  the 
thing  patented,  of  which  he  was  not  the  original  and  first  inventor, 
such  patentee  may  maintain  a  suit  at  law  or  in  equity  for  the  in- 
fringement of  any  part  thereof,  which  was  bona  fide  his  own,  if  it  is 
a  material  part  of  the  thing  patented,  and  distinguishable  from  the 
parts  claimed  without  right.    But  in  every  such  case  no  costs  shall 
be  recovered  unless  the  proper  disclaimer  has  been  entered  in  the 
patent-office  before  the  commencement  of  the  suit ;  and  no  patentee 
shall  be  entitled  to  the  benefits  of  the  section  if  he  has  unreasonably 
neglected  or  delayed  to  enter  a  disclaimer.  In  answer  to  such  a  mo- 
tion, it  might,  perhaps,  be  sufficient  to  say,  as  was  said  by  Justices 
Nelson  and  Hall  in  Burden  v.  Corning,  2  Fisher,  498,  that  the  de- 
fense of  unreasonable  neglect  or  delay  in  filing  a  disclaimer  must  be 
set  up  in  the  answer  before  it  can  be  considered  by  the  court.  But 
if  that  be  waived  as  technical,  the  statute  certainly  requires  that  the 
part  of  the  thing  patented  which  is  claimed  without  right,  must  be 
a  material  and  substantial  part  of  the  invention,  in  order  to  render 
a  disclaimer  necessary.    It  was  so  held  in  Hall  v.  Wiles;  2  Blatchf . 
C.  G.  194,  and  the  decision  has  been  since  approved  and  followed. 

The  rejected  olaim  in  the  reissue  does  not  embrace  any  material  or 
substantial  part  of  the  invention  secured  by  the  original  patent.  It 
has  been  declared  void  because  it  was  not  in  the  original  specifica- 
tion and  claim.  It  refers  mainly  to  the  method  of  attaching  or  fast- 
ening the  whip-socket  to  the  carriage  or  dash-board,  and  is  no  part 
of  the  socket  itself,  which  embodies  the  invention  patented.  No 
complaint  is  made  as  to  its  infringement.  It  was  not  included  in  the 
pending  suit,  and  hence  the  defendants  have  not  been  prejudiced  in 
the  defenses  set  up  in  their  answer  for  want  of  a  disclaimer. 

The  case  of  Gage  v.  Herring,  107  U.  8.  646,  S.  C.  2  Sup.  Gt.  Rep. 
819,  is  an  authority  for  holding  that  the  invalidity  of  a  new  claim  in 
a  reissue  does  not  render  the  patent  void  or  impair  the  validity  of  the 
first  claims,  and  that  suits  may  be  maintained  on  the  parts  which 
the  patentee  is  entitled  to  hold,  although  if  such  suits  are  commenced 
before  a  disclaimer  is  entered  no  costs  oan  be  recovered. 

The  complainants  are  entitled  to  a  decree,  without  costs,  and  it  is 
ordered  accordingly. 
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Thb  Katie  Collins. 


(District  Court,  D.  Delaware.   July  29,  1884.) 


?.  Salvage— Public  PoLior. 

Salvage  exceeds  a  fair  remuneration  for  work  and  labor,  the  excess  being  in- 
tended, upon  principles  of  sound  public  policy,  not  only  as  a  reward  to  the 
particnlar  salvor,  but  also  as  an  inducement  to  others  to  render  like  services. 

2.  Bajcb— Waitt  of  Skill  or  EsfeRor  ok  Pabt  of  Balvob. 

But  salvage  may  be  reduced  by  want  of  skill  or  energy  displayed  by  the  sal- 
vors, or  even  forfeited  by  their  misconduct  or  gross  negligence.  -  _____ 

3.  Sams — Stranded  Vessel. 

Where  salvors,  having  the  management  of  the  business,  fail  to  get  a  stranded 
vessel  afloat  at  the  first  high  water  at  which  she  might  have  been  floated,  had 
they  employed  the  proper  means,  they  must  be -considered  as  having  failed  in 
point  of  skill  and  energy,  and  must  suffer  the  just  and  legal  consequences  of 
such  failure,  notwithstanding  they  may  have  saved  the  vessel  and  cargo. 

4-  Same — Mistake  on  Accident. 

Where,  by  mistake  or  accident,  salvors,  in  attempting  to  haul  off  a  stranded 
vessel,  misplace  a  beach-anchor  and  thereby  unnecessarily  prolong  the  work, 
they  will  not  be  entitled  to  a  compensation  much,  if  any,  in  excess  of  their  act- 
ual expenses. 


In  Admiralty. 

Henry  R.  Edmunds  and  Theodore  M.  Etting,  for  libelants. 

Henry  Flanders  and  Curtis  TUton,  for  claimants. 

Walks,  J.  The  schooner  Katie  Collins,  laden  with  lumber  and 
bound  from  Jacksonville,  Florida,  to  Perth  Amboy,  New  Jersey,  went 
ashore  on  the  Yiginia  coast,  abont  seven  miles  south  of  Chincoteague> 
island,  at  midnight  on  the  thirtieth  of  October,  1881.  The  disas- 
ter was  attributed  to  mistaking  the  Ghincoteague  light,  on  her  star- 
board bow,  for  the  head-light  on  a  steam-ship.  The  next  day  her 
captain  sent  a  message  to  the  nearest  telegraph  station,  to  be  for- 
warded to  the  libelants  at  Norfolk,  Virginia,  requesting  them  to  come 
to  his  assistance  at  once.  This  message  was  received  by  the  libel- 
ants at  12  o'clock  m.  on  the  first  of  November,  and  they  immedi- 
ately made  preparations  to  go  to  the  relief  of  the  stranded  vessel, 
distant  about  80  miles  from  Norfolk  and  50  miles  from  Gape  Charles. 
The  wrecking  schooner  B.  &  J.  Baker,  of  100  tons  burden,  owned  by 
the  libelants,  supplied  with  a  beach-anchor,  hoisting  engine,  steam- 
pump,  and  other  necessary  appliances  used  in  the  wrecking  business, 
with  a  crew  of  eight  men  all  told,  left  Norfolk  the  same  night,  in  tow 
of  the  tug  Nettie,  for  Hampton  roads.  On  the  morning  of  November 
2d,  the  Baker  was  taken  in  tow  by  the  Battler,  a  larger  tug,  which 
had  come  from  Baltimore  by  order  of  the  libelants,  and  was  brought 
round  to  the  vicinity  of  the  Collins,  coming  to  an  anchor  a  few  miles 
to  the  southward,  for  fear  they  might  pass  her  in  the  dark.  Early 
on  Thursday,  November  3d,  Nelson,  the  wreck-master  in  charge  of 
the  expedition,  anchored  directly  off  the  Collins,  at  the  distance  of 
about  200  fathoms.   His  first  step  was  to  take  the  soundings,  rowing 
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aa  nearly  in  a  straight  line  from  the  Baker  to  the  Collins  as  he  eould. 
He  found  the  depth  of  water  at  the  Baker  three  fathoms,  running 
in  at  that  depth  for  about  100.  yards ;  then  it  rapidly  shoaled,  until 
in  two  casts  he  had  less  than  two  fathoms,  next  nine  feet,  and  at  the 
stern  of  the  Collins  between  six  and  seven  feet,  with  the  breakers 
close  to  her  bow.  The  Collins  drew  11£  feet  aft  and  10£-  forward, 
and  was  heading  nearly  north-west.  The  cbastline  here  runs  south- 
south-west.  From  200  to  400  yards  to  the  north  of  and  parallel 
with  the  Collins  was  a  reef  formed  by  the  Assawaman  inlet,  and  ex- 
tending some  considerable  distance  seaward.  After  placing  the  hoist- 
ing engine  on  the  Collins,  the  wreck-master,  with  the  aid  of  the 
cijbws  of  the  Baker  and  the  Battler,  attached  the  oable  to  the  wreck, 
preparatory  to  putting  the  beach-anchor  in  position.  The  tug  then 
took  the  Baker  in  tow,  under  the  command  of  Nelson,  and,  to  use 
mVown  words,  "  When  I  got  near  the  direction  where  I  wanted  to 
place  the  beach-anchor,  his  tow-line  parted  and  I  let  go  the  beach- 
anchor,  which  was  then  as  near  a  right  angle  from"  the  line  of  break- 
ers where  the  schooner  laid  as  I  could  judge.  Hove  taut,  and  the 
vessel  moved  some  that  night  astern  at  high  water. "  The  whole  of 
this  day  had  been  spent  as  thus  described,  and  on  the  supposition 
that  there  would  be  no  further  use  for  the  tug,  it  was  discharged. 
On  November  4th  steam  was  raised  in  the  hoister,  and  the  cable 
hauled  taut,  but  the  vessel  did  not  move  because  there  was  no  tide. 
Nelson  thought  she  moved  some  on  the  night  tide.  November  5th 
the  weather  was  stormy,  some  sea  washing  over  the  starboard  side 
of  the  Collins,  and  no  effort  was  made  to  haul  on  the  evening  tide. 
The  sea  went  down  some  time  after  9  o'clock.  On  Sunday,  the  6th, 
she  went  astern,  but  there  was  no  increase  in  depth  of  water,  and 
the  vessel  still  remained  about  two  and  a  half  feet  in  the  sand  and 
mud,  at  high  water,  the  rise  and  fall  being  then  about  four  feet. 
On  Monday,  the  7th,  the  vessel  continued  to  move  astern.  On  this 
day  the  Baker  slipped  her  moorings  and  sailed  to  the  southward 
for  a  harbor,  it  being  very  rough  at  the  time,  and  the  sea  washing 
over  her  bow.  By  the  departure  of  the  Baker  the  wreck-master  was 
left  with  eight  men,  including  four  belonging  to  the  Collins,  two  of 
the  latter  being  disabled  by  sickness  and  working  only  half  time.  On 
Tuesday,  the  8th,  part  of  the  deck-load  was  thrown  overboard,  con- 
sisting of  car  stuff,  pitch  pine,  and  very  heavy,  and  that  night  she 
moved  some  astern  at  high  water.  At  this  time  she  was  leaking  some, 
and  resort  was  had  to  the  hand-pumps.  Wednesday,  the  9th,  the 
work  of  throwing  off  the  deck-load  was  prosecuted  more  rapidly  by  the 
aid  of  the  steam-hoister,  the  object  being  to  lighten  the  vessel  at  the 
stern,  and  the  pumping  was  continued.  Thursday,  November  10th, 
the  oable  was  hauled  some  on  both  tides,  and  by  keeping  the  pumps 
at  work  six  feet  of  water  in  the  hold  were  reduced  to  three.  Since 
Tuesday  she  had  been  hauled  75  feet  or  more.  On  Friday  and  Sat- 
urday there  were  some  movements  astern.    On  Sunday,  the  13th, 
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after  the  vessel  had  stopped  moving  astern  on  the  morning  tide,  the 
steam-pump  and  boiler  were  brought  on  board  from  the  Baker,  which 
had  that  day  returned  to  her  anchorage  off  the  Collins,  and  the  latter 
was  pumped  out  between  9  and  10  o'clock,  and  hauled  some  astern 
that  night.  Monday  morning,  the  14th,  the  tug  Battler  arrived,  in 
answer  to  a  requisition  made  by  Nelson  on  the  libelants  at  Norfolk, 
during  the  absence  of  the  Baker,  for  a  steam-pump,  and  brought  three 
extra  men  for  the  wrecking  crew.  The  Collins  was  hauled  some 
astern  on  the  morning  tide,  but  scarcely  moved  at  evening,  as  the  tide 
did  npt  make  much,  and  there  was  very  little  sea.  Nelson  says  he 
expected  to  see  her  float  on  that  night's  tide,  and  kept  the  tag  there 
to  tow  her  up  to  Wilmington.  Lib.  test.  56.  On  Tuesday,  the  15th, 
the  sea  being  smooth,  the  tug  went  along-side  of  the  Baker,  and  their 
joint  crews  hoisted  the  beach-anchor.  "The  tag  boat  towed  us  out 
from  the  schooner  Katie  Collins  the  full  length  of  the  cable  and  chain. 
Then  we  let  go  the  anchor."  (The  respondent's  witness,  Lewis,  says 
that  after  the  anchor  had  been  shifted,  the  hawser  was  "straight 
astern."  Besp.  test.  51.)  "I  then  discharged  the  steam-tug,  as  the 
wind  was  westerly,  and  making  very  low  tide  and  smooth  sea."  "We 
hove  some  on  the  oable  that  night,  but  the  vessel  did  not  seem  to 
move  any.  I  think  we  hove  By  the  windlass."  Lib.  test.  57.  Wed- 
nesday, the  16th,  was  ocoupied  in  securing  the  remainder  of  the  deck- 
load  and  moving  it  forward  so  as  to  trim  the  schooner  by  the  head. 
The  tide  was  very  low,  and  the  vessel  leaked  very  little  while  lying  still 
in  a  bed  of  sand.  Thursday,  the  17th,  "we  hauled  on  the  vessel  by  the 
windlass;  she  moved  very  little."  Friday;  the  18th:  "It  began  to 
make  some  sea  during  the  latter  part  of  the  night  before,  and  about 
between  12  and  1  o'clock  I  got  up,  and  at  2  o'clock  had  all  hands  on 
deck,  and  the  vessel  began  to  go  astern."  Nelson,  Lib.  test.  59.  Be- 
fore the  tide  fell  the  Katie  Collins  was  afloat.  The  distance  of  the 
beach-anchor  in  its  first  place  from  the  Collins  was  175  fathoms  or 
more,  in  a  S.  S.  E.  direction,  and'  half  of  the  cable  had  been  hauled 
in  before  the  anchor  was  lifted  and  changed  to  another  position.  "I 
changed  it  because  I  wanted  to  discharge  the  steamer,  as  the  wind 
was  westerly  and  I  knew  it  would  take  some  little  time  before  the  ves- 
sel would  float,  as  a  westerly  wind  makes  low  tides  and  a  smooth  sea. " 
Nelson,  Lib.  test.  64.  Keeping  the  steam-pump  on  board,  Nelson 
took  command  of  the  Collins,  and  sailed  the  same  morning  for  Wil- 
mington. The  wind  was  strong  and  fair,  but  the  rudder-stock  was 
sprung  and  the  vessel  steered  badly.  On  Saturday,  the  19th,  between 
5  and  6  a.  m.,  she  ran  aground  to  the  northward  of  ship  John  Light, 
in  the  Delaware  bay,  and  laid  there  until  about  dark,  when  she  was 
spoken  by  the  tug  Inoa  and  taken  in  tow  to  the  Christiana,  where  she 
arrived  the  same  night.  This  is  substantially  the  wreck-master's 
narrative  of  the  work,  as  it  progressed  from  day  to  day,  of  hauling  off 
the  Collins  and  bringing  her  to  Wilmington. 
After  testimony  had  been  taken  on  both  sides,  and  before  the  ar- 
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gu  merit  in  the  court,  a  motion  was  made  on  the  part  of  the  respond- 
ent for  leave  to  amend  his  answer  by  striking  ont  the  last  sentence 
thereof,  and  inserting  in  lieu  of  the  same  these  words,  to- wit : 

"On  the  contrary  the  respondent  avers,  by  reason  of  the  premises,  and  by 
reason  of  the  damage  and  injury  done  to  said  schooner  by  the  unskillful  man- 
ner in  which  said  salvage  services  were  performed,  the  libelants  have  either 
wholly  forfeited  all  claim  to  a  salvage  reward,  or  should  be  awarded  such  a 
sum  as  will  place  their  claim  as  in  the  lowest  order  of  merit,"  etc. 

Due  notice  was  given  to  the  libelants  of  the  intention  to  submit  this 
motion,  and  of  the  taking  of  additional  testimony  under  the  amended 
answer.  I  can  see  no  valid  objection  to  the  allowance  of  this  motion 
under  the  twenty-fourth  admiralty  rule,  and  as  it  is  made  to  the  dis- 
cretion of  the  court,  it  has  been  granted  without  terms.  From  the 
additional  testimony  it  appears  that  about  two  months  before  the 
Collins  went  ashore  she  had  been  largely  repaired,  nearly  rebuilt;  and 
that  after  she  was  hauled  off  upwards  of  $2,000  were  expended  in 
putting  her  in  good  condition.  The  answer,  as  originally  filed,  denies 
that  the  officer  and  men  employed  by  the  libelants  were  skilled  for 
the  salvage  service  by  them  undertaken,  "but,  on  the  contrary,  said 
officer  did  not  evince  a  high  degree  of  intelligence  in  directing  his  ef- 
forts, and  spent  twelve  days  in  fruitless  exertion,  and  finally  aban- 
doned a  course  of  action  which  the  master  of  the  schooner,  from  the 
beginning,  condemned  and  protested  against." 

It  is  contended  by  the  respondent  that  the  work  of  getting  the  ves- 
sel off  was  unnecessarily  prolonged  by  the  want  of  good  judgment 
and  intelligent  action  oh  the  part  of  the  salvors,  and  that  in  conse- 
quence of  this,  and  of  their  unskillful  management,  the  vessel  was 
badly  strained  and  damaged  by  pounding  on  the  beach  for  so  many 
days,  when  by  proper  means  and  well-directed  efforts  she  oonld  have 
been  floated  in.  a  few  hours.  The  respondent  insists  that  the  first 
position  of  the  beach-anchor  was  the  result  of  an  accident — the  part- 
ing of  the  Battler's  tow-line  just  before  it  was  let  go,  when  the  Baker 
was  to  the  south  and  off  the  port  quarter  of  the  Collins.  The  admis- 
sions and  conduct  of  Nelson  and  the  log-book  of  the  Collins,  as  well 
as  the  testimony  of  the  respondent's  witnesses,  go  very  far  towards 
sustaining  these  positions,  which  are  still  further  supported  by  the 
speedy  floating  of  the  vessel  after  the  beach-anchor  was  moved  di- 
rectly astern  pf  her.  The  statements  of  the  members  of  the  work- 
ing crew  are  contradictory  or  conflicting,  but  the  actual  occurrences, 
as  detailed  by  all  of  them,  appear  to  confirm  the  causes  of  delay  as 
alleged  by  respondent.  The  master  of  the  Collins  protested  against 
placing  the  anchor  so  far  south,  instead  of  directly  astern,  by  asking 
Nelson  "if  he  was  going  to  haul  her  off  sideways."  Nelson's  excuse 
is  that  he  laid  the  anchor  in  a  southerly  position  from  the  Collins,  be- 
cause there  was  nearly  a  dry  shoal  to  the  northward  of  her,  and  the 
direction  of  the  anchor  was  the  nearest  for  deep  water.  In  the 
opinion  of  others  this  shoal  or  reef  was  of  advantage  in  affording 
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protection  from  the  north  and  east  winds  and  the  ocean  currents. 
The  prospective  peril  was  a  south-east  gale,  which  did  not  come. 

After  looking  at  the  whole  testimony,  and  observing  the  slow  and 
at  times  scarcely  perceptible  progress  made  by  the  salvors,  it  is  dif- 
ficult to  resist  the  conclusion  that  they  were  unfortunate,  at  least,  in 
the  outset,  and  that,  having  committed  a  mistake  in  letting  go  the 
anchor  so  far  to  the  south,  they  were  equally  unfortunate,  if  not  will- 
fully in  fault,  by  persisting  in  keeeping  it  there  so  long  as  they  did. 
They  worked  from  the  third  to  the  fifteenth  of  November,  with  the 
cable  at  a  considerable  angle  with  the  length  of  the  schooner,  drag- 
ging her  sideways  down  the  beach.  Nelson  admits  that  the  cable 
was  two  points  to  the  south ;  others  testify  to  four  or  five  points. 
Lib.  test.  74.  After  between  one-half  and  two-thirds  of  the  cable 
had  been  hauled  in,  she  still  remained  fast  in  the  sand.  Nine  hun- 
dred feet  out  from  the  place  where  the  Bchooner  ran  ashore  were  two 
fathoms  of  water,  (Lib.  test.  78,)  and  there  was  no  necessity  for  chang- 
ing the  position  of  the  anchor,  if  Nelson's  theory  was  correct.  The 
cable  and  chain  were  175  fathoms  long,  of  which  130  had  been  hauled 
in.  Twenty  fathoms  more  would  have  floated  the  schooner,  if  the 
anchor  had  not  previously  dragged,  and  Nelson  was  positive  that  it 
had  not.  Lib.  test.  76.  After  the  anchor  was  moved,  on  Tuesday y 
the  fifteenth  of  November,  the  tides  were  lower,  owing  to  the  preva- 
lence of  westerly  winds,  and  the  vessel  made  very  little  progress  un- 
til early  in  the  morning  of  Friday,  the  18th,  at  high  water,  when  she 
went  off.  Lib.  test.  57.  The  water  had  been  higher  before  the  15th 
than  it  was  after  that  day,  and  the  schooner  finally  floated  on  a  me- 
dium tide.  It  is  apparent  that  the  wreck-master  was  either  deficient 
in  judgment  and  skill,  or  that  he  erred  against  his  own  knowledge 
and  experience  in  keeping  the  anchor  where  it  was  first  planted  for 
such  a  length  of  time,  and  this,  too,  in  the  face  of  the  protest  of  the 
master  of  the  Collins,  of  the  complaints  of  the  men,  and  of  the  ina- 
bility of  the  wreckers  to  get  her  off. 

The  prompt  movement  of  the  schooner  on  a  moderate  tide,  after 
the  cable  had  been  moved  directly  astern,  makes  the  original  mistake 
more  glaring.  The  testimony  of  the  respondent's  witness,  Lewis,  al- 
lowing it  equal  credit  with  that  of  Nelson,  proves  the  first  position  of 
the  anchor,  whether  accidental  or  designed,  to  have  been  wrong. 
Lewis  is  a  wrecker  of  20  years'  experience,  familiar  with  the  business, 
and  speaks  with  confidence.  He  went  to  the  wreck  on  the  Saturday 
before  the  anchor  was  shifted,  He  says  the  anchor  was  about  S.  by  W. 
from  the  vessel.  It  led  out  of  her  port-quarter  chock,  and  in  his  opin- 
ion it  was  impossible  to  heave  a  vessel  off  broadside  that  was  buried 
15  inches  keel  down  in  hard  sand.  After  the  anchor  was  shifted  the 
hawser  led  about  8.  E.  by  E.,  as  near  as  possible,  and  in  three  tides 
the  vessel  came  off.  If  the  beach-anchor  had  been  placed  directly 
astern  in  the  first  instance,  she  would  have  come  off  on  the  first  tide, 
as  the  tide  on  which  she  floated  was  lower  than  they  had  had.  This 
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is  the  substance  of  Lewis*  opinion  on  this  point.  Besp.  test.  48-51. 
It  is  clear  that  with  the  cable  running  at  an  angle  off  the  port  quarter 
it  would  require  greater  power  to  move  the  vessel  than  if  the  force 
had  been  applied  directly  astern.  Nelson  says  the  effect  of  the  pur- 
chase was  to  move  her  around  and  gradually  astern.  Lib.  test.  64. 
Again :  "She  would  slew  her  stern  a  little  to  the  southward  while  go- 
ing astern,  and  while  the  tide  was  falling  she  would  slew  back  again 
nearly  in  her  former  position."  Nelson,  Lib.  test.  93.  The  Baker 
had  the  means  of  properly  laying  and  taking  up  the  beach-anchor 
and  cable,  weighing,  respectively,  4,000  and  8,500  pounds,  but  it  was 
more  difficult  to  change  the  position  of  the  anchor,  as,  the  cable  being 
wet  and  heavy,  there  would  be  a  great  deal  of  extra  weight  to  drag. 
Lib.  test.  69.  This  may  explain  but  does  not  justify  the  delay  in  mov- 
ing the  anchor.  The  barge  Baker  was  absent,  with  the  much-needed 
steam-pump,  from  Monday  till  Saturday.  She  had  sailed  for  a  har- 
bor from  an  impending  storm,  which  soon  subsided,  and  could  not 
return  until  her  crew  had  been  increased.  The  two  trips  of  the  tug 
Battler  would  not  have  been  necessary  had  the  Baker  remained  at 
her  anchorage,  or  had  been  able  to  return  there  in  a  day  or  two. 
Nelson  and  Lewis  agree  that  the  anchor  oould  have  been  raised  and 
shifted  to  its  new  position  by  the  Baker  without  the  aid  of  the  tug, 
and  on  the  first  arrival  of  the  latter  with  the  supplementary  steam- 
pump,  one  had  already  been  put  to  work  on  the  Collins.  The  second 
trip  of  this  tag  was  of  still  less  service 1  to  the  respondent.  The 
schooner  went  ashore  at  a  right  angle  to  the  coast  line,  and  the  nat* 
ural  plan,  under  ordinary  circumstances,  would  have  been  to  draw 
her  off  in  the  same  direction  which  she  went  on,  but  Nelson  chose  to 
try  the  experiment  of  working  with  an  indirect  purchase,  and  thus 
converted  an  accident  into  a  blunder.  The  log  of  the  Collins  shows 
that  on  the  fourth  of  November  her  first  movement  was  "by  the  stern 
around  the  S.  W.  three-quarters  of  a  point."  The  next  day  the  tide 
was  too  low  to  start  her.  November  6th  she  went  20  feet  astern. 
November  7th,  "Worked  her  width  to  the  south-west,  or  down  the 
beach."  November  8th,  "Slewed  her  stern  about  one-half  point  down 
the  beach."  November  10th,  "Hove  her  about  fifty  feet  astern  and 
sideways  down  the  beach."  November  14th,  "Moved  her  a  little 
astern  down  the  beach,  sideways."  The  next  day  the  anchor  was 
moved.  The  number  of  men  employed  by  the  libelants  during  the 
progress  of  the  work,  including  the  crew  of  the  Collins,  did  not  exceed 
eight  or  ten,  except  when  assisted  for  a  few  hours  by  the  crews  of  the 
tugs.  The  weather  was  neither  tempestuous  nor  severe.  The  lives  of 
the  salvors  were  not  endangered,  and  the  salving  property  was  sub- 
jected to  a  minimum  of  risk.  The  value  of  the  Baker,  with  all  her 
appliances,  did  not  exceed  $5,000,  and  probably  $3,000  would  be  an 
ample  estimate.  The  tug-boats  employed  were  not  at  the  risk  of  the 
libelants.  The  agreed  value  of  the  Collins  and  her  cargo  is  $10,000. 
The  Baker  Salvage  Company,  with  a  capital  of  $90,000,  is  regu- 
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laxly  engaged  in  the  wrecking  business,  and  hold  themselves  in  readi- 
ness at  all  seasons  to  go  to  the  assistance  of  wrecked  or  disabled  ves- 
sels.   Their  occupation  is  not  only  legitimate,  but  highly  useful  and 
important,  and  deserves  to  be  encouraged.    Salvage  service  fairly 
and  skillfully  rendered  is  entitled  to  more  than  ordinary  compensa- 
tion, as  measured  by  the  value  of  the  same  work  done  on  land,  but 
each  case  must  be  dealt  with  acoording  to  its  own  peculiar  circum- 
stances; and  while  the  nature  of  the  service  is  the  same,  the  degree 
of  merit  to  be  awarded  to  the  salvors  depends  upon  their  individual 
conduct:  (1)  The  risk  incurred  by  them;  (2)  the  degree  of  danger 
from  which  the  lives  or  property  are  rescued;  (3)  the  value  of  the 
property  saved ;  (4)  the  value  of  the  property  employed  by  the  salvors 
in  the  wrecking  enterprise,  and  the  danger  to  which  it  is  exposed ;  (5) 
the  skill  shown  in  rendering  the  service ;  and  (6)  the  labor  expended 
and  the  time  occupied.    Post  v.  Jones,  19  How.  161;  The  Sandring- 
ham,  10  Fed.  Rep.  573.    The  learned  judge  who  decided  the  last- 
cited  case  adds,  as  additional  matters  to  be  considered,  the  degree  of 
success  achieved  and  the  proportions  of  value  lost  and  saved.  Where 
all  these  ingredients  of  salvage  service  concur,  a  large  and  liberal 
reward  ought  to  be  given ;  but  where  none  or  scarcely  any  are  found, 
the  compensation  can  hardly  be  denominated  a  salvage  compensa- 
tion; it  is  little  more  than  a  mere  remuneration  pro  opere  et  labore. 
Marv.  Wreck,  §  99.    Salvage  exceeds  a  fair  remuneration  for  work 
and  labor,  the  excess  being  intended,  upon  principles  of  sound  public 
policy,  not  only  as  a  reward  to  the  particular  salvor,  but  also  as  an 
inducement  to  others  to  render  like  services.    The  claims  of  simple 
justice  to  the  salvor  do  not  ordinarily  extend  beyond  a  fair  compen- 
sation for  work  and  labor.    All  beyond  this  is  a  gratuity  given  or 
withheld  by  the  courts  upon  grounds  of  public  policy.    But  salvage 
may  be  reduced  by  want  of  skill  or  energy  displayed  by  the  salvors, 
or  even  forfeited  by  their  misconduct  or  gross  negligence;  and  the  neg- 
lect, misconduct,  or  inefficiency  of  the  master  are  imputed  to  the 
owner  of  the  salving  vessel, — especially  of  a  wrecking  vessel,  for  the 
master  is  then  acting  within  the  scope  of  the  employment  for  which 
he  was  selected  and  appointed  by  the  owner.    Thus,  whenever  sal- 
vors, having  the  management  of  the  business,  fail  to  get  a  stranded 
vessel  afloat  at  the  first  high  water  at  which  she  might  have  been 
floated,  had  they  employed  the  proper  means,  they  must  be  consid- 
ered as  having  failed  in  point  of  skill  and  energy,  and  must  suffer 
the  just  and  legal  consequences  of  such  failure,  notwithstanding  they 
may  have  saved  the  ship  and  cargo.    If,  in  consequence  of  want  of 
skill  in  sounding  out  channels,  carrying  out  anchors,  or  navigating 
the  vessel,  or  from  any  other  omission  of  proper  oare  or  skill,  the 
salvors  incur  unnecessary  delay  in  extricating  the  vessel  from  its  per- 
ilous situation,  or  get  it  ashore  a  second  time,  the  salvage  ought  to 
be  reduced  in  proportion  to  the  degree  of  negligence  or  want  of  skill ; 
and  when  the  negligence, is  gross  or  willful,  it  should  be  wholly  for- 
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feited.    Marv.  Wreck,  §§  106, 108,  219;  The  BlaehwaU,  10  Wall.  14. 

The  libelants  promptly  responded  to  the  call  for  assistance  made 
by  the  captain  of  the  Collins,  and  proceeded  with  commendable  dis- 
patch to  her  rescue,  but  the  subsequent  management  of  the  wreck- 
master  was  ill  judged,  and  in  consequence  there  was  unnecessary  de- 
lay in  completing  the  work  of  hauling  off  the  schooner.  '  It  is  evident 
that  the  beach-anchor  was  at  first  misplaced,  and  the  result  was  that 
the  men  employed  by  the  libelants  worked  at  a  great  disadvantage 
and  with  consequent  injury  to  the  schooner,  which  was  pounded  and 
strained  for  two  weeks,  when  probably  as  many  days  would  have  been 
a  sufficient  length  of  time  for  the  service  actually  rendered.  There 
was  also  culpable  delay  in  throwing  over  the  deck-load,  which  was 
not  begun  until  after~the  lapse  of  five  days  from  the  time  the  wreck- 
master  went  on  board  the  Collins.  The  steam-pump  was  wanting 
for  10  days,  when  there  was  the  greatest  need  of  it  to  lighten  the  ves- 
sel. The  hoisting-machine  was  not  in  good  order,  and  gave  out  at 
the  end,  when  the  vessel  was  hauled  off  by  the  aid  of  her  windlass. 
The  chapter  of  accidents,  or  of  mistakes,  errors  of  judgment,  and 
want  of  skill,  was  concluded  by  running  the  rescued  vessel  aground 
in  the  bay  while  yet  in  charge  of  the  libelants. 

The  hiring  of  the  tug  Battler  was  really  of  no  service  to  the  re- 
spondent, as  she  was  employed  on  her  first  trip  to  hunt  up  the  Baker, 
which  had  run  into  Metompkin  inlet  for  a  harbor,  some  12  miles 
south  of  the  Collins,  and  could  not  return  until  her  orew  had  been  re- 
enforced.  The  steam-pump  brought  by  the  Battler  was  of  no  use, 
because  the  Baker  came  baok  to  the  wreck  before  the  tug  arrived. 
The  tug's  second  trip  might  have  been  of  use,  and  her  employment 
then  cannot  be  deemed  altogether  an  unnecessary  precaution. 

Under  this  finding  of  the  facts  I  confess  to  have  felt  much  embar- 
rassment in  fixing  the  amount  of  compensation  which  should  be  given 
to  the  libelants,  and  have  conolnded,  after  a  careful  review  of  the  law 
and  evidence,  that  this  court  would  not  be  warranted  in  decreeing  a 
sum  much,  if  any,  in  excess  of  the  total  amount  of  moneys  actually 
expended  by  the  libelants  in  their  undertaking.  Certainly  they  did 
not  exercise  the  highest  degree  of  skill,  or  apply  their  knowledge,  ex- 
perience, and  energy  to  the  best  interests  of  the  respondent.  Their 
negligence  and  misconduct  were  not  so  gross,  however,  as  to  forfeit  all 
claim  for  compensation,  but  sufficient  to  reduce  the  amount  which 
might  have  been  awarded  to  them  had  they  acted  with  more  intelli- 
gence and  energy. 

The  actual  outlay  of  money  by  the  libelants,  including  what  was 
paid  for  the  hire  of  the  Battler,  of  the  propriety  of  which  there  has 
been  some  doubt  in  my  mind,  was  about  the  sum  of  $1,253.45,  and 
for  this  amount  a  decree  will  be  rendered  with  costs  for  the  libel- 
ants. 
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The  Gladiolus.1 


(Diatrid  Court,  6.  D.  Georgia.   June  9,  1884.) 


PKKBOHAX  Isjubt — Pbksumption  of  Nkqlioence. 

Where  a  stevedore,  engaged  in  bis  usual  occupation,  falls  through  an  or- 
dinary coal-bunker  hatch  that  is  used  for  stowing  cargo,  the  presumption  is  of 
bis  negligence  rather  than  that  of  the  officers  of  the  vessel. 

In  Admiralty. 

Richards  &  Heywood,  Garrard  <k  Meldrim,  and  J.  R.  Sawsy,  for 
libelant. 

A.  Minas  and  Chisholm  dt  Ertoin,  for  claimant. 
Locke,  J.  The  libelant,  Margaret  McGinty,  complains  that  her 
husband,  Thomas  McGinty,  while  employed  as  foreman  of  a  steve- 
dore's gang  on  board  the  steam-ship  Gladiolus,  on  the  nineteenth  day 
of  September,  1883,  fell  through  a  hatchway,  which  had  been  negli- 
gently and  carelessly  left  open,  and  was  so  badly  injured  that  he  died 
from  the  effects  of  the  fall  in  about  six  hours,  and  she  brings  this 
action  for  $15,000  damages. 

The  only  questions  in  the  case  found  necessary  to  consider  have 
been  as  to  the  negligence  of  the  officers  of  the  ship  in  leaving  the 
hatchway  uncovered,  or  that  of  the  party  killed  in  falling  through  it. 
The  ship  was  constructed  with  what  is  known  as  a  cross  coal  bunker, 
forward  of  the  engine-room,  used  sometimes  for  reserve  coal,  and  fre- 
quently for  carrying  cargo.  This  was  separated  from  cargo  hold  No. 
2  by  an  iron  bulk-head  up  to  the  lower  deck,  and  above  that  from 
between-deck  No.  2  by  a  wooden  partition  to  the  upper  deck.  Through 
this  partition  or  wooden  bulk-head  were  two  doors,  twelve  feet  apart, 
each  three  feet  and  seven  inches  wide,  leading  from  between-deck 
hold  No.  2  into  this  between-deck  coal  bunker.  Just  inside  this  parti- 
tion and  between  the  doors,  was  the  hatch  through  which  McGinty 
fell.  It  was  twelve  feet  athwart  ship,  and  three  feet  fore  and  aft. 
Immediately  over  it,  on  the  main  deck,  was  a  hatchway  of  the  same 
dimensions.  It  appears  from  all  the  circumstances  of  the  case, 
although  it  is  not  stated  in  exact  language,  that  this  portion  of  thu 
ship  had  been  fitted  to  receive  cargo,  and  turned  over  to  the  steve- 
dores. One  of  their  gangs  had  been  at  work  the  day  before,  tak- 
ing out  the  last  of  the  coal,  and  sweeping  and  getting  ready  for  car- 
go. On  the  morning  of  September  19,  1883,  the  gang,  of  a  por- 
tion of  whom  McGinty  was  foreman,  came  down  to  commence  stow- 
ing hold  No.  2.  They  found  the  main-deck  hatches  all  on,  and 
removed  those  over  hold  No.  2,  but  the  between-deck  hatches  they 
found  off.  They  had  received  but  two  or  three  bales  of  cotton  when 
the  deceased  passed  through  one  of  the  open  doors  into  the  between- 

•Reported  by  W.  B.  Hill,  Esq.,  of  the  Macon  bar. 
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deck  of  this  coal  banker  in  search  of  "toms" — short  pieces  of  wood 
used  in  stowing  cotton — and  fell  through  the  hatchwaj.  He  spoke 
but  a  few  words  upon  being  taken  out,  and  lived  but  a  few  hours. 

It  is  urged  in  behalf  of  the  libelant  that  it  was  gross  negligence 
on  the  part  of  the  ship's  officers  to  leave  this  hatch  off  and  the  doors 
open,  so  that  any  one  could  go  in  so  as  to  fall  through  it,  and  that 
although  deceased  was  not  actually  assigned  to  work  in  that  compart- 
ment it-  is  usual  and  customary  for  the  stevedores  to  go  anywhere 
through  the  ship  in  search  of  dunnage.  In  reply  it  is  claimed  that 
McGinty  had  no  business  in  this  bunker,  as  they  were  not  stowing  it 
that  day,  and  it  was  negligence  for  him  to  go  there  without  having 
the  upper  hatches  removed,  if  there  was  not  sufficient  light  to  see, 
and  if  there  was  light  it  was  negligence  that  caused  his  fall,  and 
that  there,  was  no  negligence  in  leaving  the  hatchway  open  at  the 
time  it  was.  The  leaving  open  a  common  between-deck  hatchway 
while  the  vessel  is  lying  in  port,  under  ordinary  circumstances,  is  not 
presumptive  evidence  of  negligence  on  the  part  of  the  ship.  This 
is  not  only  shown  to  be  the  custom  by  the  testimony  in  this  case, 
but  it  has  been  so  frequently  commented  upon  in  decisions  as  to  be 
too  well  settled  to  be  questioned.  The  Victoria ,  13  Fed.  Rep.  43; 
Divyer  v.  Nat.  Steam-ship  Co.  4  Fed.  Rep.  493 ;  The  Carl,  18  Fed. 
Rep.  655;  The  Oer mania,  9  Ben.  356;  The  Helios,  12  Fed.  Rep. 
732.  While  the  falling  through  an  open  hatchway  by  a  stranger,  a 
landsman,  visitor,  or  passenger  on  board  a  vessel  might  not  be  pre- 
sumptive of  negligence  on  his  part,  where  such  accident  oocuxs  to  a 
seaman  or  stevedore,  who  is  accustomed  to  hatches,  their  presence, 
necessity,  uses,  character,  and  location,  the  case  is  different,  and 
unless  the  circumstances  of  the  particular  case  are  such  as  to  rebut 
it,  the  first  presumption  is  of  his  negligence. 

Do  the  circumstances  in  this  case  overcome  the  presumption  in 
favor  of  the  claimant,  and  establish  that  in  favor  of  the  libelant'/ 
This  was  not,  as  in  the  case  of  The  Helios,  supra,  a  small,  unused 
hatch,  without  coamings,  but  was  one  for  the  frequent,  if  not  general, 
stowage  of  cargo;  such  as,  the  learned  judge  in  that  case  remarks, 
"stevedores  must  at  their  peril  look  out  for,  and  are  presumed  to 
know  about."  There  was  a  main-deck  hatch  directly  above  it,  which, 
although  closed  at  the  time  of  the  accident,  was  notice,  if  any  such 
was  needed,  of  the  existence  of  this  one.  There  was  no  presumption 
that  any  of  the  between-deck  hatches  were  closea\  as  none  of  them 
were  found  to  be  when  the  main-deck  hatches  were  removed ;  but,  on 
the  contrary,  the  presumption  to  a  careful  man  would  have  been  that 
they  had  been  left  off  intentionally,  to  dry,  air,  and  ventilate  the  ship. 
The  testimony  shows  that  but  a  short  time  before,  deceased  had  as- 
sisted in  stowing  a  ship  of  similar  construction,  with  like  bunkers 
and  hatches  as  this,  and  in  that  case  helped  stow  the  bunkers,  and 
he  knew  these  were  to  be  loaded.  He  had  been  stevedore  for  years, 
and  was  familiar  with  the  hatches  and  their  locations.    The  amount 
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of  light  in  the  banker  at  that  time  becomes  quite  an  important  ques- 
tion in  the  consideration  of  this  ease.  One  of  the  witnesses  for  libel - 
lant  says  "it  was  some  dark;"  the  head  stevedore  says  he  thinks 
there  was  light  enough  for  a  careful  man  to  see ;  while  the  officers  of 
the  vessel  speak  of  its  being  "total  darkness."  This  idea  of  total 
darkness  I  cannot  accept  as  being  applicable  to  the  condition  of 
things  shown  to  have  been  at  the  time  of  this  accident,  and  can 
only  believe  that  they  must  have  had  reference  to  times  when  the 
main-deck  cargo  hatch  No.  2  was  very  nearly  or  quite  closed.  It 
was  a  bright,  clear  morning  in  September,  about  9  o'clock,  the  vessel 
heading  south-easterly.  The  main-deck  hatchway,  25  feet  long  by  12 
feet  broad,  was  fully  open  and  unobstructed.  Within  three  feet  and 
seven  inches  of  this  hatchway  was  the  bulk-head  or  partition,  with  two 
open  doors,  each  three  feet  and  five  inches  wide,  only  twelve  feet 
apart,  and  directly  in  range  with  the  corners  of  this  large  open  hatch* 
way,  and  it  seems  absolutely  inconsistent  with  the  principles  of  nat- 
ural science  that  this  bunker  conld  have  been  so  dark  that  a  reason* 
able  man,  using  .ordinary  care,  could  not  have  seen  an  open  hatchway. 
In  either  event  the  conclusion  of  negligence  on  the  part  of  the  de« 
ceased  seems  compulsory.  Was  it  as  dark  as  some  witnesses  state,  a 
careful  man  would  not  have  entered  without  a  light;  or,  if  he  had,  it 
would  have  been  in  such  a  careful  manner  that  the  coamings  of  the 
hatch  would  have  been  a  warning ;  and  if  it  was  as  light  as  the  circum- 
stances appear  to  show  it  must  have  been,  ordinary  care  would  have 
shown  the  open  hatch.  Had  a  careful  master  that  morning,  before 
the  arrival  of  the  stevedores,  had  his  attention  called  to  the  condition 
of  the  hatches,  I  cannot  consider  that  he  would  have  deemed  it  nec- 
essary to  send  men  below  to  close  this  one  to  prevent  the  possibility 
of  some  stevedores'  falling  through  it.  It  had,  for  all  intents  and 
purposes,  at  this  time  become  a  cargo  hatch,  and  could  reasonably  be 
treated  as  such. 

The  conclusion  on  these  points  precludes  the  necessity  of  consider- 
ing the  numerous  other  questions  raised  in  the  argument. 

Although  the  case  is  one  that  appeals  strongly  to  the  sympathy  of 
the  court,  under  the  law  I  can  reach  but  one  decision,  and  the  libel 
must  be  dismissed;  but  since  there  may  have  been,  before  a  full  and 
careful  investigation  of  the  case,  reasonable  grounds  for  considering 
the  ship  liable,  and  as  I  believe  the  suit  has  been  prosecuted  in  good 
faith  upon  the  principle  of  equitable  discretion  in  such  matters  in 
courts  of  admiralty,  it  is  ordered  that  the  claimant  pay  the  costs. 
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Thb  Lloyd.1 


(Diitrirt  Court,  8.  D.  Georgia.   June  9, 1884.) 


Ooimu  ot  of  Affreightment. 

.  Where  a  vessel  is  chartered  for  a  lump  ram,  and  rechartered  to  carry  lumber 
at  a  rate  per  thousand,  it  is  for  the  original  charterer  to  see  that  she  is  provided 
with  such  lengths  and  sizes  as  will  give  a  full  cargo;  and  if  her  master  receives 
and  stows  in  good  faith  what  is  furnished  by  the  merchant  under  the  sub-char- 
ter, and  it  is  of  such  sizes  that  there  is  not  as  much  loaded  as  would  be  of  differ- 
ent kinds,  no  action  lies  against  the  vessel.  Amount  of  lumber  carried  per  ton 
depends  upon  class  and  length  of  same,  and  build  of  vessel.  The  burden  of 
proof  is  upon  him  who  alleges  fraud  in  receiving  and  stowing  a  cargo. 

In  Admiralty.    Libel  in  rem. 
Garrard  &  Meldrim,  for  libelant. 
Chisholm  ds  Erwin,  for  respondents. 

Locke,  J.  The  libelant  chartered  this  vessel  for  a  lump  sum  to 
load  a  cargo  at  Savannah  for  some  European  port,  "the  stevedore  at 
Savannah  to  be  appointed  by  charterer,  at  ship's  expense;"  and  re- 
chartered  her  to  load  with  lumber  for  Cadiz ;  rates  under  second  char- 
ter to  be  by  the  thousand,  "not  exceeding  two  hundred  and  eighty 
thousand,  all  under  deck."  She  came  to  Savannah,  and  her  agent, 
Peterson,  reported  her  arrival,  and  that  she  would  soon  be  ready  to 
take  in  cargo,  and  offered  his  services  to  represent  charterer's  inter- 
ests, and  in  reply  was  requested :  "Engage  a  competent  and  good  steve- 
dore, who  understands  his  work,  as  from  the  charter-party  you  will 
notice  that  the  vessel  has  to  employ  charterer's  stevedore."  In  ac- 
cordance with  this  request  Peterson  gave  notice  to  the  shippers,  who 
had  rechartered  and  were  to  furnish  cargo,  of  her  readiness,  and 
employed  a  firm  of  stevedores  to  load,  which  they  proceeded  to  do 
with  the  lumber  as  furnished.  The  original  charterer  and  libelant 
herein  arrived  from  New  York  as  the  loading  was  being  completed, 
and  found  that  instead  of  having  stowed  807,000  feet  under  deck  and 
20,000  feet  on  deck,  as  he  alleges  she  should  have  taken,  she  had 
received  but  240,532  below  deck,  and  the  master  refused  to  take  any 
on  deck,  whereupon  he  filed  this  libel  for  damage  in  loss  of  freight 
on  the  difference  between  what  she  had  on  board  and  what  is  alleged 
she  should  have  taken,  at  the  rate  of  $17  per  thousand  for  that  under 
deck  and  two-thirds  that  rate  for  a  deck-load. 

Two  questions  are  therefore  presented, — one  of  fact,  and  one  of 
law, — namely,  was  the  vessel  loaded  with  a  full  and  complete  cargo? 
and,  if  not,  who  is  responsible  for  such  shortage — the  charterer  or 
the  owner?  The  only  evidence  introduced  by  libelant  to'suotain  the 
allegations  of  the  libel  in  regard  to  what  would  be  a  full  and  complete 
cargo  for  the  vessel,  is  that  of  several  stevedores  and  shippers  of  lum- 
ber as  to  the  amounts  per  ton  generally  carried  from  this  port.  They 
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generally  agree  that  the  amount  depends  in  a  great  degree  upon  the 
character  and  sizes  of  the  lumber  in  comparison  with  the  build  of  the 
vessel.  Both  the  master  and  stevedore  testify  directly  that,  consider- 
ing this,  the  vessel  was  loaded  with  as  much  as  could  be  put  into  her, 
and  the  only  question  to  be  decided  is  whether  the  fact  that  this 
vessel  had  on  board  only  some  529  feet  of  lumber  per  ton  of  measure- 
ment, when  vessels  average  650  feet  or  more,  is  sufficiently  accounted 
for  by  the  size  and  character  of  the  cargo  and  shape  of  the  vessel,  to 
overcome  the  presumption  of  fraud  arising  from  such  fact.  The  first 
presumption  is  of  innocence,  and  reasonable  and  honest  compliance 
with  the  terms  of  the  charter-party  in  taking  in  a  full  and  complete 
cargo;  but  when  the  cargo  is  shown  to  have  been  so  much  less  per  ton 
than  is  usual,  that  presumption  is  overcome,  and  a  new  one  arises.  In 
regard  to  the  character  of  the  cargo,  the  first  item  of  evidence  appears 
in  letter  from  Peterson  to  Baitzer,  the  libelant,  before  the  loading 
commenced,  in  which  he  mentions  there  being  no  small  stowage  in 
the  cargo.  This,  of  course,  is  not  evidence  to  establish  this ;  but  the 
fact  that  this  language  was  used  at  this  time  in  connection  with  his 
having  been  selected  to  employ  a  stevedore,  may,  I  think,  be  con- 
sidered with  other  testimony  upon  the  same  point.  The  specification 
shows  but  about  15,000  feet  under  25  feet  long,  and  but  135  pieces 
under  20  feet,  while  the  greater  portion  of  the  cargo  is  long  and  large. 
Bergman,  the  stevedore,  says  the  lumber  was  large,  with  a  very  small 
quantity  of  small  sizes ;  the  rest  of  it  was  very  bad  for  stowing  such 
a  ship.  He  says :  "The  cargo  was  not  suitable  for  the  vessel.  With 
small  stowage  she  could  have  taken  some  more  lumber,  but  I  could 
not  put  in  any  more  of  the  stuff  furnished."  He  also  says:  "The 
cargo  was  stowed  as  well  as  it  could  be  stowed,  considering  the  lengths 
furnished."  Small  stowage  is  usually  so  stated.  It  is  under  20  feet 
in  length,  and  a  vessel  requires  from  5  to  10  per  cent,  of  the  entire 
cargo  to  be  made  up  of  this  class.  In  this  cargo  it  appears  that  out 
of  240,000  feet  there  was  but  6,669  feet  of  what  is  known  as  small 
stowage,  and  of  this  only  a  portion — 135  pieces — was  under  20  feet 
in  length,  while  nearly  a  third  was  made  up  of  large,  square  Umber, 
running  from  12  to  18  inches  square,  only  one  stick  of  which  was  but 
30  feet  long,  and  but  five  under  40  feet,  and  from  that  up  to  over  60. 
Mr.  Salas,  the  merchant  who  furnished  the  cargo,  says  there  was  no 
small  stowage,  and  he  told  Peterson  so;  but  afterwards,  upon  the  re- 
quest of  the  master  or  stevedore,  he  ordered  10,000.  He  says :  "The 
stevedores  did  worry  me  so  much  about  small  stowage  that  I  ordered 
Mr.  Stillwell  to  let  them  have  ten  thousand."  But  of  this  Mr.  Still- 
well  says  but  6,669  feet  was  furnished.  Holland,  the  inspector,  thinks 
there  was  necessity  for  more  small  stowage,  as  he  saw  three  or  four 
beams  left  unfilled.  It  appears  that  all  the  small  stowage  that  was 
furnished  was  used.  The  master  says  he  went  for  small  stowage  to 
Mr.  Holland  three  times  before  he  got  the  5,000  feet,  until  he  toid 
them  that  he  didn't  care  whether  they  let  him  have  it  or  not.  Ha 
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eays:  "I  asked  for  it  repeatedly."  This  agrees  with  what  Mr.Salas 
says  about  the  stevedores  worrying  him  until  he  ordered  10,000  feet. 
I  am  satisfied  that  both  the  master  and  stevedore  made  all  reason- 
able exertions  to  obtain  such  small  stowage  as  was  required. 

The  stevedores  and  merchants  who  have  testified  in  regard  to  the 
amount  that  should  be  carried,  all  agree  that  it  depends  upon  the 
specifications  and  adaptability  of  the  lengths  to  the  class  of  vessel. 
There  was,  as  has  been  shown,  comparatively  little  short  or  small 
stuff  in  the  cargo.  The  vessel  appears  to  have  been  sharp,  or,  as  one 
said,  "sharp  full."  The  master  says  she  was  sharp— sharper  than 
usual— in  the  lower  hold,  fore  and  aft.  She  had  no  between-deck, 
but  between-deck  timbers,  mid- way  between  the  deck  and  floor,  about 
\  12  inches  square.  The  depth  of  hold  was  but  about  14  feet.  In  the 
widest  part  of  the  vessel  the  width  outside  was  but  29  feet,  and  inside 
she  must  have  been  considerably  less.  It  will  therefore  appear  that, 
in  order  to  stow  such  a, vessel  to  advantage,  there  must  have  been 
fully  one-tenth,  if  not  one-eighth,  of  it  under  28  feet,  and  much  of  it 
under  25,  and  so  on  down  in  shorter  lengths,  even  to  have  filled  the 
places  between  the  beams,  where  the  lumber  could  not  have  been 
stowed  fore  and  aft.  But  the  specifications  filed  in  evidence  show 
that  of  the  entire  cargo  but  about  16,000  feet  was  in  pieces  under  28 
feet  in  length.  This  is  as  to  the  beam-filling  alone,  and  in  a  sharp 
vessel  much  lumber  of  comparatively  short  lengths  is  required  in  the 
bows  and  run  for  advantageous  stowage. 

I  am  satisfied,  from  a  careful  consideration  of  the  question,  that  the 
cargo  was  not  adapted  to  the  vessel;  but  let  us  examine  whether  or 
not  the  difference  between  what  was  laden  on  her,  and  what  should 
have  been  put  on  board,  can  be  accounted  for.  All  the  witnesses 
seem  to  agree  that  about  650  feet  to  the  ton  is  an  average  cargo, 
where  the  specifications  of  the  cargo  are  adapted  to  the  vessel,  but  they 
do  not  all  agree  whether  or  not  that  should  include  the  deck-load. 
Salas  says  vessels  will  carry  from  650  to  700  feet  to  the  ton,  includ- 
ing small  stowage  and  deck-load.  Butler,  a  stevedore,  thinks  vessels 
will  carry  from  650  to  700  under  deck,  while  Boberts  thinks  700  feet 
per  ton  is  a  fair  average,  and  he  never  knew  of  vessels  going  without 
a  deck-load.  This  deck-load  may  be  from  20  to  33£  per  cent,  of  that 
under  deck.  This  would  leave  from  525  to  585  feet  per  ton  under 
deck. 

It  is  not  disputed  by  the  libelant,  as  I  understand,  that  there  was 
not  a  sufficient  amount  of  small  stowage  to  make  her  stow  to  advan- 
tage, but  it  is  claimed  that  it  was  the  master's  fault  that  this  was  not 
procured,  in  order  that  the  vessel,  might  be  filled  in  measurement,  re- 
gardless of  what  the  cargo  was  as  long  as  it  was  lumber,  and  that  he 
should  have  refused  to  go  on  loading,  even  until  he  could  have  ob- 
tained pieces  to  fill  the  entire  room  of  the  vessel,  before  it  could  be 
understood  that  he  had  taken  a  full  and  complete  cargo.  With  this 
view  of  the  case  I  cannot  agree.  The  vessel  had  been  reohartered 
by  libelant  to  one  La  Tassa,  who  had  ordered  from  merchants  in  Sa- 


THE  GRID. 


428 


yannah  a  cargo  of  lumber  of  certain  sizes  and  lengths  bf  specifica- 
tions. She  was  chartered  to  take  this  lumber  and  none  other,  and 
the  only  right  the  master  had  was  to  demand  such  small  stowage  as 
would  make  the  cargo  stow  safely,  so  as  not  to  endanger  the  ship.  If 
the  cargo  provided  was  not  such  as  to  give  suitable  stowage,  so  as  to 
make  a  "full  and  complete  cargo"  according  to  measurement,  the 
right  of  action,  if  at  all,  is  against  the  sub-charterer  and  not  against 
the  ship. 

The  reason  why  the  vessels  referred  to  have  averaged  so  much 
more  per  ton  than  the  Lloyd  took  in,  is,  I  consider,  fully  explained  by 
the  facts — Firet,  that  each  vessel  was  selected  by  the  specification  for 
a  particular  oargo,  and  adapted  to  it,*  and,  secondly,  that  the  ship  has 
had  a  special  interest  in  getting  such  a  cargo  as  would  give  her  the 
greatest  measurement,  or  the  charterer,  where  the  charter  has  been 
for  a  lump  sum,  has  had  an  aotive  agent  present  to  look  after  his  in- 
terests;  and  also  the  fact,  as  I  think,  plainly  appears  that  this  vessel 
was  not  adapted  to  carrying  a  lumber  cargo  unless  it  contained  quite 
a  large  proportion  of  short  lengths.  These  reasons,  I  think,  justify 
the  presumption  of  honesty  and  reasonable  diligence  on  the  part  of 
the  master,  which  has  not  been  overcome  by  any  evidence  on  behalf 
of  the  libelant. 

The  charter  under  which  the  vessel  loaded  specifies  a  full  and  com- 
plete cargo,  "all  under  deck."  The  libelant  is  therefore  estopped 
from  claiming  damage  for  the  master's  refusing  a  deck-load,  even  if 
the  vessel  could  have  carried  it  safety,  of  which  the  evidence,  though, 
raises  a  doubt. 

This  conclusion  renders  unnecessary  a  consideration  of  the  ques- 
tion as  to  whether  or  not  the  stevedore  was  agent  of  the  ship  or  char- 
terers. 

•  The  libel  will  be  dismissed,  with  costs. 


Salvage — Pilots  Actutq  as  Salvoks. 

The  service  rendered  by  pilots  must  be  beyond  their  ordinary  duties  as  pilots 
to  entitle  them  to  salvage ;  but  where  there  is  unusual  and  extraordinary  risk 
Incurred  in  rendering  service  to  a  vessel  in  distress,  although  It  be  but  a  pilot* 
age  service,  courts  of  admiralty  may  give  an  additional  compensation  to  en- 
courage meritorious  action  in  such  cases. 
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(DistrUst  Oouri,  8.  D.  Georgia.  May  1, 1884.) 


In  Admiralty. 

Robert  Falligant,  for  libelant. 
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Chi8holrh  dt  Erwin,  for  claimant. 

Looke,  J.  The  libelant,  Michael  P.  Usina,  a  pilot  belonging  to 
the  port  of  Savannah,  while  returning  from  hie  cruising  grounds  out- 
side the  bar  of  that  harbor,  on  the  nineteenth  of  January,  1884,  dis- 
covered, the  Norwegian  bark  Grid  coming  up  from  the  southward 
and  running  in,  in  the  direction  of  Stone  Horse  shoal.  He  waved  his 
flag  and  made  what  signals  he  could,  but  she  kept  on  her  course  and 
soon  struck.  There  was  a  strong  southerly  breeze,  with  a  heavy  sea, 
it  breaking  around  and  sometimes  throwing  the  spray  over  her. 
Libelant  came  as  near  the  bark  as  it  was  considered  safe  with  his 
schooner,  lowered  his  small  boat,  and  boarded  her  with  one  man. 
While  coming  around  under  her  bows,  he  shipped  a  sea  that  nearly 
filled  his  boat.  The  bark  went  ashore  at  low  water,  where  the  tide 
rises  about  five  feet,  and  was  pounding,  and  soon  commenced  leaking. 
Libelant  ordered  the  anchor  to  be  let  go  to  prevent  her  dragging  fur- 
ther upon  the  shoal,  as  the  tide  rose,  and  directed  the  bark's  crew  to 
keep  pumping,  which  tbey  did.  As  the  tide  rose  the  vessel  flowed, 
and  the  wind  having  come  around  to  the  westward,  but  having  died  out 
until  it  was  too  light  to  enable  her  to  stem  the  rising  tide,  he  piloted 
her  through  and  over  the  shoals  into  Tybee  roads.  There  was  plenty 
of  water,  but  she  needed  careful  piloting.  She  was  there  taken  in 
tow  by  a  tug  and  brought  to  the  oity.  She  was  injured  some  and 
leaked  badly,  having  about  six  feet  of  water  in  her  when  she  reached 
the  dock.  When  libelant  left  his  pilot-boat  he  ordered  her  to  send 
out  a  tug  from  Tybee,  but  before  her  arrival  there  the  tug  had  learned 
of  the  bark's  being  aground  and  gone  out.  She  was  not  able  to  come 
near  enough  to  take  a  line,  and  did  nothing  until  the  bark  reached 
Tybee,  when  she  took  her  in  tow. 

The  connection  of  a  pilot  with  a  vessel  in  distress,  his  duty  towards 
her,  and  his  right  to  extra  compensation  for  efforts  in  her  behalf, 
always  raise  delicate  questions  as  to  just  how  far  his  position  as  pilot 
demands  his  services,  and  when  his  labor  as  salvor  begins.  There 
are  frequently  cases  where  the  services  are  so  unmistakab  y  salvage 
and  not  pilotage,  that  there  is  no  difficulty  in  determining  his  rights; 
but  in  others  the  character  of  the  service  is  not  so  distinctly  marked, 
and  its  nature  more  difficult  to  determiue.  Where  a  vessel  is  dis- 
covered aground  and  is  relieved  from  the  bottom  by  a  pilot  and  his 
crew  by  carrying  out  an  anchor,  making  jettison  of  cargo,  or  heaving 
at  windlass  or  capstan ;  or  where  a  vessel  is  leaking  badly  and  is  kept 
afloat  by  a  pilot's  crew  pumping;  or  service  is  rendered  "uy  working 
an  abandoned  vessel,  or  one  whose  crew  are  worn  out  or  disabled  by 
sickness,  and  the  vessel  is  in  danger, — there  can  be  no  question  but 
what  such  service  would  be  one  of  salvage  rather  than  pilotage,  and 
that  he  would  be  entitled  to  compensation  as  such ;  but  when  the 
labor  performed  and  service  rendered  consist  only  of  such  aots  as  the 
duty  of  a  pilot  demands,  notwithstanding  the  fact  that  the  vessel  is 
in  distress,  or  his  exposure  is  unusual  and  the  risk  incurred  more  than 
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ordinary,  it  is  against  public  policy  to  construe  it  as  salvage;  but,  when- 
ever unusual  compensation  appears  to  be  demanded,  it  is  given  as  ex- 
tra pilotage. 

The  peculiar  knowledge  required  of  a  pilot  is  as  to  the  depth  of 
water,  and  the  rise,  time,  and  strength  of  the  tides;  and  where  these 
items  of  knowledge  only  are  used,  or  orders  given  based  upon  them, 
it  can  at  no  time  be  considered  more  than  pilotage  service.  It  is  also 
the  duty  of  a  pilot  at  any  time,  in  order  to  prevent  a  vessel  in  his 
charge  from  grounding,  to  let  go  an  anohor ;  nor  could  such  an  act  be 
considered  beyond  what  might  be  demanded  of  him  as  pilot,  or  entitle 
him  to  extra  reward.  Nor  can  danger  in  boarding  a  vessel  be  taken 
into  consideration,  when  unattended  by  other  peculiar  circumstances, 
to  give  salvage  compensation,  as  it  is  in  the  worst  weather  that  his 
services  are  the  most  required  and  demanded,  and  his  duty  becomes 
most  imperative. 

In  this  case,  had  the  libelant  reached  the  bark  while  she  was  ap- 
proaching, or  even  while  in  the  breakers,  but  before  she  had  struck, 
and  by  correct  and  timely  orders  succeeded  in  extricating  her  from 
the  difficulty  with  a  skillful  use  of  the  sails  and  helm,  can  it  be 
claimed  that  he  would  have  been  entitled  to  extra  compensation  be- 
cause he  had  encountered  danger  in  boarding  her,  or  on  account  of 
the  little  water  under  her  keel?  I  think  not;  for  if  such  questions 
could  be  successfully  raised  in  such  a  case  there  would  be  no  end  to 
demands  on  account  of  the  severity  of  the  weather,  or  the  danger  en- 
countered in  such  services,  or  the  shoalness  of  water,  and  danger  of 
the  vessel  on  such  account,  and  any  fixed  rates  of  pilotage  would  be 
useless.  The  vessel  when  boarded  was  not  afloat,  and  could  not  at 
that  time  be  piloted ;  neither  the  libelant  nor  the  man  with  him  did 
any  labor  in  extricating  her  from  the  bottom  or  in  pumping,  but  bis 
knowledge  of  the  rise  and  direction  of  the  tide,  as  pilot,  enabled  bim, 
by  ordering  the  anchor  let  go,  to  hold  her  in  her  position  until  the  tide 
floated  her,  when  his  labors  as  salvor,  if  he  could  by  any  possible  con- 
struction ever  be  so  considered,  ceased,  and  he  became  a  pilot.  There 
can  be  no  question  as  to  this.  Had  he  found  the  vessel  safely  anch- 
ored at  high  tide  in  the  place  from  which  he  piloted  her,  it  could  not 
be  claimed  that  he  was  doing  more  than  his  duty  as  pilot  in  piloting 
her  in ;  no  more  could  it  because  he  was  on  board  before.  But  the 
vessel  was  aground  in  a  dangerous  place,  and  the  weather  bad ;  the 
evidence  shows  conclusively  that  the  risk  in  boarding  her  was  extra- 
ordinary and  unusual;  and  the  promptness  and  readiness  to  go  to 
her  aid  praiseworthy,  and  entitled  to  recognition. 

In  The  C.  D.  Bryant,  19  Fed.  Rep.  603,  which  has  been  cited  by 
claimant,  the  facts  seem  nearly  similar,  with  the  exception  that  in 
that  case  Judge  Dbady  did  not  consider  that  the  libelant  incurred 
even  the  ordinary  danger  of  a  pilot  service,  while  in  this  case  it  was 
certainly  considerable  and  unusual,  although  perhaps  not  greater 
than  is  occasionally  but  not  frequently  met  in  boarding  vessels  at 
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sea  in  tempestuous  weather.  In  that  case  the  libel  was  dismissed 
with  costs,  but  in  this,  I  think,  the  difference  in  the  state  of  the 
weather  and  sea,  and  consequently  the  risk  incurred,  will  justify 
a  different  decree.  The  bark  was  in  ballast;  her  expenses,  port 
charges,  and  repairs  something  over  $7,000;  her  value  when  re- 
paired from  ten  to  twelve  thousand  dollars,  according  to  the  demands 
of  the  market;  leaving  the  net  value  saved  from  three  to  five  thou- 
sand dollars.  The  libelant  has  presented  a  claim  for  pilotage,  and 
been  paid  in  fall,  and  a  tug  paid  extra  towage  from  Tybee.  The 
claimant  has  made  a  tender  of  $250,  and  deposited  that  amount  in 
the  registry  of  court.  I  consider  that  amount  will  amply  compen- 
sate for  the  extraordinary  risk  incurred,  and  that  it  is  sufficient  to 
encourage  to  like  exertions  under  similar  circumstances. 

There  will  be  a  decree  in  favor  of  the  libelant  for  $250,  and  the 
costs  incurred  prior  to  the  time  of  the  deposit;  subsequent  costs  to 
be  deducted  from  the  money  on  deposit,  and  the  residue  paid  him. 


1.  Sbakan's  Wages. 

Where  suit  has  been  commenced  by  a  seaman  for  wages  In  a  state  court 
against  the  owner,  but  it  has  been  dismissed  before  hearing,  an  admiralty  court 
may  entertain  jurisdiction  upon  the  same  subject-matter. 

2.  Bamk — Court  mat  Decree  Wages,  when. 

A  court  of  admiralty  may  decree  seaman's  wages,  although  earned  on  a 
steamer  of  less  than  five  tons,  engaged  in  carrying  freight  and  passengers  upon 
navigable  waters. 

In  Admiralty. 

Geo.  A.  Mercer  and  M.  A,  O.  Bryne,  for  libelant. 

J.  J.  Abrams,  for  claimant. 

Locke,  J.  This  is  a  libel  for  seaman's  wages,  the  libelant  having 
been  engineer  on  the  steam-boat  Pioneer.  It  is  not  denied  that  the 
amount  sued  for  is  due,  but  it  appears  that  (1)  the  libelant  had  com- 
menced an  action  against  the  owner  of  the  boat  under  the  lien  law 
of  the  state,  but  subsequently  came  before  the  commissioner  in  a  pe- 
tition for  seaman's  wages,  and  upon  obtaining  a  certificate  of  prob- 
able cause  for  action  had  dismissed  the  former  suit  at  his  costs ;  and 
(2)  that  the  vessel  upon  which  the  services  were  rendered  was  a  small 
steam-yacht  or  launch  of  less  than  five  tons  measurement,  and  neither 
emolled  nor  licensed;  both  of  which  grounds  are  urged  to  defeat  the 
jurisdiction  of  this  court. 

» Reported  by  W.  B.  Hill,  Esq.,  of  the  Macon  bar. 


The  Pioneeb.* 


(Dtorict  Court,  8.  D.  Georgia.   June  7, 1884) 


THE  PIONEHB. 


The  steamer  was  inspected  and  licensed  to  ply  for  a  distance  of  a 
hundred  miles  on  the  bays,  sounds,  rivers,  and  waters  along  the  coast 
of  Georgia,  and  to  carry  not  exceeding  20  passengers,  and  had  been 
engaged  in  carrying  freight  and  passengers  between  Darien  and  Ham- 
mersmith landing,  about  eight  miles,  and  out  to  Sapello  High  Point. 
The  residenoe  of  the  libelant  is  not  shown*  nor  does  there  appear  to 
have  been  any  privity  of  interest,  relationship,  or  acquaintance  be- 
tween him  and  the  owner;  but  it  is  testified  that  when  he  was  em- 
ployed it  was  remarked  that  Mulligan,  the  then  owner,  "was  good  for 
his  wages;  if  not,  the  boat  was." 

It  is  claimed  that,  having  elected  his  forum,  the  libelant  is  estopped 
from  abandoning  it  and  bringing  suit  in  another,  and  The  Highlander, 
1  Spr.  510,  is  relied  upon.  The  decision  there  is  that  "a  seaman's  lien 
for  wages  is  not  defeated  by  a  previous  attachment  of  the  vessel  at  com- 
mon law  in  a  state  court,  abandoned  before  the  filing  of  the  libel. "  Cer- 
tainly that  in  no  way  declares  that  it  would  have  been  lost  had  not  such 
suit  been  abandoned  before  the  filing  of  the  libel,  but  had  been  before 
the  hearing  of  the  case.  The  court  was  then  only  considering  the  case 
before  it,  and  its  decision  cannot  go  beyond  the  state  of  facts  therein 
existing.  In  this  case  the  former  suit  was  against  the  owner,  and 
not  in  rem,  nor  was  the  property,  at  the  filing  of  the  libel,  under  at- 
tachment from  another  tribunal,  which  would  prevent  the  valid  execu- 
tion of  one  under  this.  The  suit  in  the  state  court  had  been  dismissed 
at  plaintiff's  costs  before  this  case  came  on  to.  be  heard.  In  the 
state  court  the  seaman's  lien  is  not  the  prior  lien,  without  exception, 
as  in  the  case  of  seamen's  wages  in  admiralty.  The  matter  has  not 
been  adjudicated,  nor  is  there  any  other  action  now  pending ;  and  that 
is  all  that  is  necessary  for  this  court  to  consider,  if  it  has  jurisdiction 
otherwise.  This  was  a  contract  for  services  to  be  performed  by  assist- 
ing in  the  navigation  and  working  of  a  boat  or  vessel  on  navigable 
waters  by  a  person  who  appears  in  the  case  to  be  a  marine  engineer, 
and  if  the  court  has  no  jurisdiction  it  must  be  from  facts  sufficient  to 
establish  an  exception  to  the  general  rule. 

In  regard  to  the  size  and  character  of  the  boat,  and  character  of 
the  services  rendered  by  libelant,  The  Bolivar,  Olcott,  474,  and  The 
Farmer,  Gilpin,  524,  have  been  cited  and  relied  upon.  In  The 
Bolivar,  the  principal  ground  for  dismissing  the  libel  was  that  the 
lien  had  been  lost  by  unreasonable  delay  until  it  became  stale,  and 
the  character  of  the  vessel,  and  the  relations  existing  between  the 
owner  and  libelant,  were  but  incidentally  mentioned,  and  not  as  con- 
trolling or  determining  the  action  of  the  court.  In  The  Farmer,  the 
small  craft  was  engaged  in  carrying  wood  across  the  Delaware  river 
to  Philadelphia,  from  a  place  nearly  opposite,  and  the  opinion  of  the 
learned  judge  shows  that  he  considered  the  objection  to  the  jurisdic- 
tion on  account  of  the  general  business  and  occupation  of  the  libel- 
ants as  laborers,  they  being  engaged  in  navigating  the  boat  but 
about  eight  hours  a  week,  and  because  applications  from  the  same 
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class  of  persons,  whom  he  did  not  consider  seafaring  men,  had  be- 
come, as  he  plainly  declares,  annoyingly  frequent.  In  this  case  the 
character  and  occupation  of  the  libelant  was  that  of  an  engineer  of 
a  steam-boat,  engaged  in  transporting  freight  and  passengers  on  water 
within  the  ebb  and  flow  of  the  tide,  in  a  small  way,  it  may  be  true, 
but,  nevertheless,  sufficient,  I  think,  to  determine  jurisdiction,  and  if 
on  acconnt  of  any  local  or  temporary  reason  a  judge  may  have  de- 
clined to  entertain  jurisdiction,  such  decision  need  not  be  binding  in 
cases  where  it  is  considered  circumstances  so  differ  that  they  justify 
another  conplusion.  In  this  case  the  commissioner,  after  examina- 
tion, certified  the  case  to  this  court.  The  libelant  has,  I  consider,  an 
action  in  rem.  He  has  dismissed,  at  his  own  costs,  the  suit  pending 
in  the  local  court  against  the  owner.  There  is  no  claim  that  the  money 
is  not  justly  due,  and  it  would  certainly  be  a  hardship,  not  demanded 
by  justice,  to  dismiss  him  without  redress.  Had  the  oase  come  be- 
fore me  as  commissioner  originally,  I  will  not  say  buf,  what  I  might 
have  referred  the  libelant  to  the  local  court,  in  which  his  suit  was 
then  pending,  if  as  economical  and  speedy  justice  could  have  been 
obtained ;  but  courts  of  admiralty  are  to  give  inexpensive  and  speedy 
redress  to  this  class  of  litigants,  and  for  this  class  of  services,  and  I 
do  not  think  the  smallness  of  4he  vessel  should  protect  it  from  an 
action  in  rem. 

Let  the  decree  follow  for  the  amount  proven, — $ 129.67, — with 
costs. 


Personal  Injtxbies—  Pbllow-Skbvakts—  Master  and  Servant  —  Common  Un- 
dertaking. 

The  libelant  was  one  of  several  men  procured  by  a  stevedore  to  shift  coal  in 
a  vessel,  all  of  whom  were  paid  for  by  the  ship,  by  the  day,  and  he  was  injured, 
without  his  own  fault,  by  a  board  which  fell  through  the  hatch  in  consequence 
Df  the  winchraan's  starting  up  the  steam- winch  without  notice  to  his  fellow- 
workman,  whose  business  it  was  to  tend  the  ropes  at  the  platform.  The  winch- 
man  was  furnished  by  the  ship  and  not  by  the  stevedore,  and  was  a  competent 
person.  Held,  that  all  were  in  the  common  service  of  the  ship,  and  were  co- 
laborers  in  the  same  undertaking,  and  that  the  ship,  therefore,  was  not  liable 
for  the  injury,  no  breach  of  any  duty  owed  by  the  ship  or  her  officers  being 
shown.  Held,  also,  that  it  was  immaterial  that  the  winch  man  wss  paid  by  the 
month  directly  by  the  ship,  and  the  other  men  by  the  day,  through  the  steve- 
dor-' ;  the  former  being  under  the  direction  of  the  men  at  the  platform  when 
to  start  or  stop,  and  all  being  under  the  common  supervision  of  the  stevedore, 
or  his  foreman,  and  employed  in  a  common  undertaking. 

In  Admiralty. 

L.  C.  Dessar,  for  libelant. 

Jat.  K.  Hill,  Wing  dt  Shoudy,  for  claimants. 


The  Harold. 


iDittrid  Court,  8.  D.  New  York.   June  80, 1884.) 
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Bbown,  J.  The  libelant  was  one  of  a  number  of  men  procured  by 
a  stevedore  to  shift  coal  in  the  steamer  Harold.  He  was  at  work  on 
the  twelfth  of  December,  1880,  in  the  hold  beneath  the  after  hatch,  in 
tending  and  filling  the  tubs  as  they  were  lowered  and  raised.  While 
so  employed,  a  plank  fell  through  the  hatch  and  struck  his  foot,  pro- 
ducing a  severe  injury,  for  which  this  action  is  brought.  The  hatch 
above  was  mostly  covered  by  two  platforms  running  athwart  ships 
across  the  fore  and  aft  end  of  the  batch,  leaving  a  space  of  four  or 
five  feet  between,  sufficient  for  the  tubs  to  be  hoisted  through.  One 
of  the  stevedore's  men  stood  upon  each  platform  guiding  the  ropes  as 
the  tubs  were  hauled  up,  so  that  they  should  not  hit  the  platform. 
It  was  the  business  of  the  stevedore  to  arrange  this  platform,  and  he 
had  done  so.  The  two  men  employed  there  had,  of  their  own  voli- 
tion, obtained  two  other  planks,  which  they  laid  fore  and  aft  across 
from  one  platform  to  the  other,  near  the  coamings.  The  tubs  were 
raised  by  a  steam-winch,  which  was  tended  by  a  man  supplied  for 
that  purpose,  as  was  customary,  by  the  vessel,  and  who  acted  under 
the  orders  of  the  men  at  the  platform;  all  the  men  about  the  job,  ex- 
cept the  winchman,  being  procured  by  the  stevedore,  and  paid  by  the 
day  by  the  ship.  About  9  or  10  o'clock  in  the  forenoon  the  winch 
was  stopped  for  about  five  minutes  to  be  oiled,  and  to  have  some  bolts 
screwed  up.  It  was  a  very  cold  day,  and  during  this  interval  the 
men  on  the  platform  stepped  off,  and  walked  about  the  deck  to  keep 
themselves  warm.  It  was  the  duty  of  the  men  at  the  platform  to 
give  orders  to  the  man  at  the  winch  when  to  stop,  go  ahead,  or  back. 
When  the  winch  had  been  fixed,  the  man  that  tended  it  started  it  up, 
without  any  order  from  the  men  at  the  platform,  and  while  they  were 
a  few  feet  distant  from  it,  and  without  giving  notice  to  them  that  he 
was  about  to  start  up.  A  tub  which  was  a  few  feet  only  below  was 
thus  raised  up  against  the  platform  and  lifted  it  up,  and  thereby  dis- 
placed one  of  the  loose  fore  and  aft  planks,  so  that  it  fell  through  the 
hatch  and  injured  the  libelant,  as  above  stated. 

The  libelant  was  without  fault,  and  was  injured  in  the  perform- 
ance of  his  duties  upon  the  ship.  He  cannot  recover  against  the 
vessel,  however,  except  upon  the  ground  of  some  fault  attributable  to 
the  ship;  that  is,  some  negligence  or  remissness  on  the  part  of  her 
owners  or  officers  in  respect  to  some  duty  which  they  owed  to  the 
libelant  in  connection  wito  the  service  in  which  he  was  engaged.  In 
The  Kate  Cann,  2  Fed.  Rep.  241,  8  Fed.  Rep.  719,  the  ship  was 
held  liable  for  the  giving  way  of  some  braces,  which  caused  injury  to 
the  libelant;  in  The  Rheola,  19  Fed.  Rep.  926,  for  the  insufficiency 
of  a  chain  supplied  by  the  ship  for  hoisting.  In  Dwyer  v.  National 
Steam-ship  Co.  4c  Fed.  Rep.  493,  the  libel  was  dismissed  because  the 
ship  owed  no  duty  to  keep  the  hatch  covered,  or  the  guard  over  it 
properly  secured. 

Upon  the  evidence  in  this  case  there  appear  to  have  been  three 
faults  that  contributed  to  the  injury:    First,  and  chiefly,  that  of  the 
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man  at  the  winch  in  starting  it  up  without  orders,  and  without  notice 
to  the  men  at  the  platform ;  secondly,  negligence  in  the  latter  in  the 
use  of  loose  boards  at  the  platform  in  no  way  secured  against  falling 
through ;  thirdly,  the  absence  of  the  men  from  their  post  at  the  ropes 
when  the  winch  was  started  up.  Considering  the  coldness  of  the  day, 
however,  the  momentary  absence  of  the  men  in  stirring  about  to  keep 
themselves  warm  while  the  winch  was  being  fixed,  was  not  unreason- 
able, and  any  fault  in  this  regard  is  of  a  very  m^nor  character.  The 
men  on  the  platform,  as  well  as  the  libelant,  were  substantially  in 
the  employ  of  the  ship,  though  procured  by  and  through  the  steve- 
dore. The  stevedore  did  not  do  this  work  by  any  independent  con- 
tract. The  agreement  was  that  the  coal  should  be  shifted  "by  day's 
work,  at  the  ship's  expense, "  and  the  stevedore  procured  all  the  men 
except  the  man  at  the  winch,  who  was  furnished  by  the  ship.  The 
wages  of  the  men  were  paid  by  the  ship  through  the  stevedore.  The 
winchman  was  a  co-laborer  with  the  stevedore's  men,  and  was  en- 
gaged in  a  part  of  the  same  employment;  namely,  that  of  shifting 
coal.  Had  he  been  procured  by  the  stevedore,  the  case  would  clearly 
have  fallen  under  the  general  rule  that  laborers  take  the  risk  of  in- 
juries arising  through  the  negligence  of  their  co-laborers  in  the  same 
common  service.  Hough  v.  Ry.  Co.  100  U.  8. 213;  The  City  of  Alex- 
andria, 17  Fed.  Rep.  890-892,  and  cases  there  cited;  The  Victoria, 
13  Fed.  Rep.  43. 

I  do  not  see  how  any  distinction  can  be  made  in  the  application  of 
this  rule  from  the  mere  circumstance  that  the  man  at  the  winch  was 
paid  directly  by  the  ship,  by  the  month,  while  the  other  co-laborers 
were  paid  by  the  day,  by  the  ship,  indirectly  through  the  stevedore 
who  procured  them.  The  reason  why  the  laborer  cannot  recover  is 
because  he  is  regarded  by  the  law  as  taking  the  risk  of  the  negli- 
gence of  fellow-laborers  engaged  in  the  same  common  undertaking. 
He  does  not,  however,  take  the  risk  of  the-  fitness  or  sufficiency  of  the 
machinery,  structures,  or  implements  furnished  by  the  employer,  nor 
the  risk  of  negligence  of  servants  or  laborers  in  any  independent  de- 
partment of  work,  such  as  the  stowage  of  the  dunnage  was  in  the 
case  of  The  Kate  Cann,  ut  supra.  Against  these  he  has  no  means  of 
protecting  himself,  nor  can  he  be  reasonably  supposed  to  assume  the 
risks  arising  from  a  kind  of  work  wholly  independent  of  that  about 
which  he  is  engaged. 

The  man  at  the  winch,  in  this  case,  was  frforning  a  necessary 
part  of  the  same  work  for  which  the  libelant  employed.  The 
handling  of  the  winch  was  as  essential  as  tending  the  ropes  and  the 
tubs  at  the  platform,  or  shoveling  the  coal  in  the  hold.  The  risk  of 
any  inattention  by  the  man  at  the  winch  was  as  plainly  one  of  the 
risks  of  the  libelant's  employment  as  the  risk  of  inattention  by  the 
men  at  the  platform.  Bartonshill  Coal  Co.  v.  Reid,  3  Macq.  266; 
Sayne  v.  McGuire,  Id.  307 ;  Thompson  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
18  Fed.  Rep.  239;  Wood  v.  Coal  Co.  121  Mass.  252;  Crispin  v.  Bah- 
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bitt,  81  N.T.  516 ;  Buckley  v.  Gould,  etc.,M.  Co.  14  Fbd.  Rbp.  833.  In 
the  case  last  cited,  and  the  note  thereto,  (page  841,)  the  authorities  are 
collated  as  to  who  are  to  be  deemed  fellow-servants;  and  many  addi- 
tional ones  will  also  be  found  in  the  note  to  Charles  v.  Taylor,  in 
Moak'a  English  Reports,  vol.  80,  pp.  387-349.  The  man  at  the  winch 
was,  in  this  case,  acting  under  the  immediate  orders  and  direction 
of  the  stevedore's  men  at  the  platform.  It  is  immaterial  that  he  was 
paid  directly  by  the  ship.  Hourke  v.  White  Moss  Colliery  Co.  2  C. 
P.  Div.  205  ;  Murray  v.  Currie,  L.  R.  6  C.  P.  24;  Johnson  v.  Boston, 
118  Mass.  114;  III.  Cent.  R.  Co.  v.  Cox,  21  111.  20.  All  the  other  men 
being  paid  by  the  day  by  the  ship,  they  were  in  fact  under  the  ulti- 
mate control  of  the  officers  of  the  ship,  although  the  general  super- 
intendence of  the  work  was  in  the  stevedore  and  his  foreman.  This 
superintendence,  .however,  included  the  winchman  as  much  as  the 
others ;  so  that  it  is  really  immaterial  here  whether  the  men  be  re- 
garded as  the  servants  of  the  stevedore  or  the  servants  of  the  ship, 
since  all  were  under  a  common  direction  and  in  a  common  service. 

The  evidence  does  not  show  that  the  work  was  stopped  through 
any  unfitness  of  the  winch,  or  that  the  fixing  required  was  different 
from  what  is  occasionally  needed  in  oiling  and  turning  up  the  screws. 
Nor  does  it  appear  that  the  man  at  the  winch  was  incompetent  or 
unfit  for  his  position,  or  that  any  negligence  or  remissness  is  charge- 
able upon  the  officers  of  the  ship  in  selecting  him  for  that  work.  The 
duties  to  be  performed  by  him  were  of  a  very  simple  character,  be- 
ing only  the  handling  of  a  brake  at  the  winch,  and  the  acoident 
is  attributable  chiefly  to  his  momentary  inattention  in  starting  the 
winch  without  notice. 

As  there  appears  to  Have  been  no  remissness  attributable  to  the 
ship  or  its  officers,  the  libel  must  be  dismissed. 


Maritime  Liew— Supplies— Ship's  Agents— Secret  Agreement  with  Steve- 
dore. 

A  supply  of  rope  necessary  for  use  in  unloading  a  ship,  furnished  to  the  ship 
by  request  of  the  ship's  agents,  binds  the  ship  to  pay  for  it.  The  ship's  agents 
have  presumptive  authority  to  procure  it  on  account  of  the  ship.  A  secret 
agreement  with  a  stevedore* that  he  shall  provide  and  pay  for  all  such  rope  does 
not  prevent  a  lien  therefor  in  favor  of  one  -who  furnishes  such  rope  to  the. 
ship  on  her  account,  at  the  request  of  the  ship's  agents,  when  he  has  no  knowl- 
edge or  notice  of  such  an  agreement. 

In  Admiralty. 

Beebe  <k  Wilcox,  for  libelant. 

Lorenzo  Ullo,  for  claimant. 


The  Ludgatb  Hill. 


(Dittrtct  Court,  S.  D.  New  York.   June  30, 1S84.) 
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Brown,  J.  The  rope,  on  account  of  which  this  libel  is  filed,  was 
necessary  for  the  use  of  the  ship  in  the  discharge  and  unloading  of 
her  cargo  under  the  stevedore.  The  evidence  shows  that  it  was  so 
used.  It  comes  under  the  head,  therefore,  of  necessary  supplies,  and 
went  to  the  use  of  the  ship.  By  a  private  arrangement,  not  known 
to  the  libelants,  the  stevedore  did  the  work  for  all  the  ships  of  the 
same  line,  at  a  specified  price,  furnishing  his  own  rope.  This,  how- 
ever, did  not  change  the  nature  of  the  service  to  the  ship,  nor  dimin- 
ish her  aotual  need  of  the  stevedore's  work,  and  of  this  rope  as  one 
of  the  appliances  necessary  for  that  work.  The  evidence  leaves  no 
doubt  that  the  libelants  refused'  to  supply  the  rope  to  the  stevedore 
personally;  and  in  their  dealings  with  Seagar  Bros.,  the  agents  of  the 
ship,  they  referred  only  to  a  supply  of  the  rope  to  the  ship.  One  of 
the  libelants  testifies  that  the  cashier  of  the  agents  of  the  line  told 
him  that  it  was  all  right,  and  that  the  bill  would  be  paid  if  Williams 
(the  stevedore)  signed  it  as  correct.  The  rope  was  accordingly  fur- 
nished, and  charged  to  the  ship.  The  bill  was  certified  as  correct  by 
Williams,  and  was  rendered  to  the  ship's  agents  for  payment,  but  was 
not  paid.  In  a  subsequent  conversation,  the  cashier  denied  that  he 
had  promised  payment;  but  bis  testimony  has  not  been  obtained  on 
this  trial.  The  statement  in  his  subsequent  conversation,  when  not 
under  oath,  cannot  stand  against  the  libelant's  sworn  statement,  that 
payment  was  promised  by  him  when  the  libelants  first  went  to  the 
office  of  the  ship's  agents;  and  the  charge  to  the  ship,  the  certifying 
of  the  bill  by  Williams,  and  the  rendering  of  it  to  the  agents,  are  all 
in  agreement  with  the  libelant's  testimony,  and  tend  to  substantiate 
its  truth.  Various  circumstances  in  the  testimony  show  that  the 
agents  of  the  line  had  general  authority  to  attend  to  the  bills  of  the 
ship,  and  to  the  necessary  business  connected  with  loading  and  un- 
loading; and  this  would  embrace  the  procuring  of  any  needed  means 
for  that  purpose,  including  rope  such  as  this.  It  is  not  an  unusual 
thing  for  necessary  supplies  to  be  ordered  by  a  ship's  agents  in  a 
foreign  port,  and  I  have  never  known  a  lien  refused  for  any  want  of 
authority  on  their  part,  where  the  supplies  actually  came  to  the  use 
of  the  ship.  The  Patapsco,  13  Wall.  329.  No  question  would  have 
been  made  in  this  case,  except  for  the  private  arrangement  with 
Williams;  but  as  that  was  not  communicated  to  the  libelants  it  can- 
not affect  them.  I  think  they  are  entitled  to  recover,  therefore,  on 
the  ground  that  the  rope  was  necessary  in  and  about  the  work  of 
unloading  the  ship,  which  was  necessary  to  enable  her  to  earn  her 
freight;  that  it  was  furnished  to  the  ship,  and  on  her  credit,  and  not 
to  Williams,  or  on  his  credit;  and  that  it  was  so  furnished  by  au- 
thority of  the  agents  of  the  ship,  and  on  their  promise  to  pay  for  it 
in  behalf  of  the  ship,  and  that  their  promise  bound  the  ship  as  well 
as  themselves. 

Decree  for  the  libelants  for  $128.96,  with  interest  from  December 
15,  1883,  with  costs. 
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Reynolds  v.  Falmeb. 
(Circuit  Court,  W.  D.  North  Carolina.   April  Term,  1884.) 

1.  Contract — Actions  in  Contract  and  Tort— Joinder  op  Causes. 

Under  the  Code  of  North  Carolina  causes  of  action  in  tort  and  contract  may 
be  joined  in  the  same  case,  provided  they  arise  out  of  transactions  connected 
with  the  same  subject-matter,  and  affecting  the  same  parties. 

2.  Same — Deceit  in  Business  Transactions. 

Decit  in  business  transactions  consists  in  fraudulent  representations  or  con- 
trivances bj'  which  one  man  deceives  another  who  has  a  right  to  rely  upon  rep- 
resentations, and  has  no  means  of  detecting  the  fraud. 

3.  Save— Sale  of  Goods— Fraudulent  Representations  as  Basis  for  Buit  at 

Law. 

Fraudulent  representations  in  the  sale  of  goods  will  not  of  themselves  con- 
stitute deceit,  which  will  be  the  subject  of  a  suit  for  damages.  Mere  "deal- 
ing talk,"  unless  accompanied  with  some  artifice  to  deceive  the  purchaser,  or 
throw  him  off  his  guard,  or  some  concealment  of  intrinsic  defects  not  easily 
detected  by  ordinary  care  and  diligence,  does  not  entitle  one  to  an  action. 

4.  Same — Neglect  op  Purchaser  to  Inspect  Goods. 

A  party  cannot  be  relieved  by  law,  who,  having  every  opportunity  allowed 
him  to  inspect  goods  for  himself,  neglects  to  do  so,  but  take?  the  goods  at  the 
estimate  put  on  them  by  the  selier. 

5.  Same— Sale  ey  Sample — Implied  Warranty. 

To  constitute  a  sale  by  sample  with  warranty  implied,  it  must  appear  that 
the  parties  contracted  solely  with  reference  to  the  sample,  and  mutually  under- 
stood that  they  were  so  dealing  with  tho  quality  of  the  bulk. 

6.  Same— Implied  Warranty  Generally. 

It  is  generally  understood  that  in  the  sale  or  exchange  of  goods  a  warranty 
as  to  quality  is  not  implied  in  law.  The  law  presumes  that  a  party  who  dis- 
trusts his  own  judgment  and  shrewdness  will  protect  himself  by  requiring  an 
express  warranty. 

7.  Same— "Sound  Order"  in  Contract  for  Sale  of  Tobacco. 

The  words  "sound  order,"  as  applied  in  a  contract  relating  to  tobacco  to  be 
delivered  to  a  manufacturer,  means  such  order  as  would,  with  ordinary  care, 
insure  the  sound  condition  of  the  tobacco  at  the  time  of  its  arrival  at  the  place 
where  it  is  to  be  manufactured,  and  for  a  reasonable  time  thereafter,  until  it 
could  be  used  in  the  course  of  manufacture. 
.8.  Same— One  Party  cannot  Rescind.  Contract  in  Part. 

A  party  entering  into  a  contract  for  the  purchase  of  goods  to  be  sent  in  two 
consignments,  cannot  accept,  pay  for,  and  use  the  the  first  consignment,  and 
refuse  the  second,  and  rescind  the  contract,  without  the  consent  of  the  seller. 

9.  Same — Written  Contract  Presumed  to  Embrace  Previous  Oral  One. 

It  is  a  rule  of  law  that  all  previous  stipulations  between  parties  to  a  transac- 
tion are  presumed  to  be  embraced  in  a  subsequent  written  contract  about  the 
same  subject-matter. 

10.  Same — Right  of  Action  not  Waived  by  Acceptance  of  Goods. 

A  party  who  accepts  and  uses  a  commodity,  notwithstanding  the  fact  of  its 
being  other  than  it  was  represented  to  be,  does  not  thereby  waive  his  right  of 
action,  but  is  entitled  to  recover  for  the  breach  of  warranty  the  difference  be- 
tween the  values  of  the  goods  in  their  damaged  and  undamaged  condition. 

a.t  Law. 

C.  B.  Watson,  J.  T.  Morehead,  and  J.  H.  Dillard,  for  plaintiff. 

JohnN.  Staples  and  J.  C.  Buxton,  for  defendant. 

Dick,  J.,  (charging  jury.)  This  is  an  important  case  to  the  parties 
on  account  of  the  amount  of  money  involved.  It  is  an  interesting 
one  to  the  persons  who  have  heard  the  trial,  as  the  evidence  and  the 
#T.2lF,no.T— 28 
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legal  questions  presented  are  connected  with  the  cultivation,  caring, 
handling,  the  preparation  for  market,  the  sale,  and  manufacture 
of  tobaoco,  a  very  important  staple  commodity  in  this  section  of 
country.  The  plaintiff  brought  this  action  to  recover  damages  which 
be  alleges  he  has  sustained  in  a  transaction  in  regard  to  the  sale  and 
delivery  of  a  large  crop  of  tobacco.  In  the  pleadings  he  presents  sev- 
eral causes  of  action.  Under  the  flexible  and  liberal  system  of  plead- 
ing and  procedure  adopted  in  the  Code  of  this  state,  actions  on  con- 
tract and  tort  may  be  united  in  the  same  case,  provided  they  arise  out 
of  transactions  connected  with  the  same  subject-matter,  and  affeot 
only  the  same  parties. 

The  plaintiff  alleges  that  he  has  sustained  damages  by  reason  of  a 
deceit  on  the  part  of  the  defendants,  in  that  the  tobacco  was  "frost- 
bitten," and  assurances  were  made  to  the  contrary  before  the  sale; 
that  inferior  grades  of  tobacco  were  designedly  placed  in  the  upper 
part  of  the  barns,  where  they  could  not  be  easily  seen,  and  fraudu- 
lent representations  as  to  quality  were  made,  well  calculated  to  de- 
ceive. Deceit  in  business  transactions  consists  in  fraudulent  repre- 
sentations or  contrivances  by  which  one  man  deceives  another  who 
has  a  right  to  rely  upon  representations,  or  has  no  means  of  detect- 
ing such  fraud.  Fraudulent  representations  in  the  sale  of  goods 
will  not  of  themselves  always  constitute  deceit  which  will  be  the  sub- 
ject of  an  action  for  damages.  In  cases  like  this,  where  parties  deal 
with  each  other  on  a  footing  of  equality,  there  must  be  some  existing 
circumstances,  or  some  means  used,  calculated  to  prevent  the  detec- 
tion of  falsehood  or  fraud,  and  impose  upon  a  purchaser  of  ordinary 
prudence  and  circumspection.  '  If  a  purchaser  has  full  opportunity 
of  examining  the  goods,  and  can  easily  and  readily  ascertain  their 
quality  and  value  by  inspection,  and  he  neglects  to  do  so,  then  any 
injury  which  he  may  sustain  by  such  negligence  is  the  result  of  his 
own  folly,  and  he  can  have  no  relief  at  law.  The  evidence  on  both  . 
sides  shows  that  the  plaintiff  visited  the  barns  before  the  sale,  saw 
the  tobacco,  and,  with  some  little  inconvenience,  could  have  made 
full  examination,  and  no  obstructions  were  placed  in  his  way,  and 
no  objections  were  made  by  the  agent  of  the  defendant.  A  written 
contract  was  afterwards  entered  into  by  the  parties,  the  terms  of 
which  had  no  reference  to  the  representations  made  as  to  the  quality 
or  condition  of  the  tobacco  in  previous  negotiations.  I  am  of  opin- 
ion that  this  cause  of  action  for  deceit  cannot  be  sustained,  and  the 
issue  upon  that  subject  is  withdrawn  from  your  further  consideration. 

The  plaintiff  further  says  that,  when  he  visited  the  barns,  he  found 
the  tobacco  in  three  barns  so  much  crowded  and  in  such  dry  condi- 
tion that  he  could  not  make  an  examination  without  serious  injury  to 
the  commodity.  He  carefully  inspected  the  tobacco  on  the  lower  tiers 
of  the  barns,  and  was  assured  by  the  agent  that  it  fairly  represented 
the  quality  of  the  whole  crop,  and  trusting  to  such  assurances  he 
made  no  request  for  further  examination.  Under  these  circum- 
stances, the  plaintiff  insists  that  the  subsequent  sale  may  be  regarded 
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as  a  gate  oy  sample,  and  that  the  law  implies  a  warranty  as  to  the 
quality  of  the  entire  crop.  A  sale  by  sample  is  where  a  small  quan- 
tity of  any  commodity  is  exhibited  by  the  vendor  as  a  fair  specimen  of 
a  larger  quantity,  called  the  bulk,  which  is  not  present,  and  there  is 
no  opportunity  for  a  personal  examination.  To  constitute  such  sale, 
it  must  appear  that  the  parties  contracted  solely  with  reference  to 
the  sample,  and  mutually  understood  that  they  were  so  dealing  in 
regard  to  the  quality  of  the,  bulk.  Such  sales  are  commonly  made 
when  it  is  not  convenient  for  the  purchaser  to  see  the  bulk  of  the 
commodity,  and  one  of  the  main  reasons  why  the  law  implies  a  war- 
ranty is  because  there  is  not  an  opportunty  for  a  personal  examina- 
tion of  the  article  which  the  sample  is  shown  to  represent.  It  is  con- 
ceded that,  when  the  plaintiff  proposed  to  purchase,  the  defendant 
offered  him  the  means  of  reaching  the  barns,  which  were  three  miles 
distant,  and  told  him  that  the  agent  would  give  him  information  and 
facilities  for  personal  examination.  A  thorough  examination  was  not 
made  on  account  of  the  condition  of  the  tobacco  in  the  barns,  as 
stated  by  the  plaintiff  in  his  testimony.  At  that  time  the  tobaoco 
was  the  property  of  the  defendant,  and  any  injury  produced  would 
have  been  his  loss,  and  he  made  no  objection  to  a  full  examination, 
and  furnished  facilities  for  such  purpose.  It  is  well  established  as  a 
general  principle  that,  on  the  sale  or  exchange  of  goods,  a  warranty 
as  to  the  quality  is  not  implied  in  law.  There  are  some  exceptions 
to  this  general  rule,  but  it  is  unnecessary  for  me  to  refer  to  them,  as 
the  evidence  does  not  bring  this  case  within  any  of  such  exceptions. 
In  most  sales  the  law  wisely  and  justly  presumes  that  a  purchaser  will 
take  care  of  his  own  interests,  and  that,  when  he  distrusts  his  own 
shrewdness  and  judgment,  he  will  protect  himself  from  imposition 
by  requiring  an  express  warranty.  In  all  oases  where  he  has  an  op- 
portunity of  inspecting  the  goods,  and  fails  to  do  so,  he  cannot  prop- 
erly complain  if  the  goods  do  not  come  up  to  his  own  expectations, 
and  the  representations  of  the  vendor.  If  an  opportunity  is  afforded 
by  the  vendor,  and  an  inspection  is  practicable,  it  must  be  made  by 
the  purchaser,  no  matter  how  disagreeable  and  inconvenient  it  may 
be.  It  is  well  known  that,  in  the  course  of  trade,  vendors  will  speak 
in  terms  of  high  commendation  of  the  commodities  which  they  offer 
for  sale.  Such  "dealing  talk"  is  not  regarded  in  law  as  fraudulent, 
unless  accompanied  with  some  artifice  to  deceive  the  purchaser  and 
throw  him  off  of  his  guard,  or  some  concealment  of  intrinsic  defects 
not  easily  discoverable  by  reasonable  care  and  diligence.  If  a  pur- 
chaser has  an  opportunity  of  seeing  and  examining  for  himself,-  he 
should  rely  upon  his  own  judgment,  and  accept  the  consequences 
of  mistake ;  or  he  should  protect  himself  by  express  warranty. 

As  I  am  of  opinion,  from  the  evidence  on  both  sides,  that  none  of 
the  elements  of  an  implied  warranty  arise  in  this  case,  I  will  with- 
draw this  issue  from  your  further  consideration.  It  is  therefore  un- 
necessary for  me  to  consider  the  question  presented  in.  the  argument  ' 
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of  counsel  of  defendant,  whether  the  contract  of  sale  subsequently 
made  in  writing  and  containing  no  warranty  as  to  quality,  and  hav- 
ing an  express  warranty  as  to  the  condition  of  the  tobacco  at  the  time 
of  delivery,  can  be  enlarged  or  varied  by  parol  evidence  of  previous 
declarations  and  circumstances.  The  general  rule  of  law  was  cor- 
rectly stated  by  counsel,  that  all  previous  stipulations  between  par- 
ties to  a  transaction  are  presumed  to  be  embraced  in  a  subsequent 
written  contract  about  the  subject-matter.  There  are  some  apparent 
exceptions  to  this  rule,  where  it  is  manifest  that  it  was  not  the  inten- 
tion of  the  parties  to  a  written  contract  to  include  all  the  terms  of  a 
previous  parol  contract  about  the  same  subject-matter.  Such  ques-  * 
tions,  although  learnedly  discussed  in  the  argument,  are  not  now  in- 
volved in  the  case,  as  they  applied  to  the  issue  which  ■  I  have  with- 
drawn from  your  consideration. 

The  only  issue  submitted  for  your  determination  is  whether  there 
was  a  breach  of  the  express  warranty  contained  in  the  written  con- 
tract between  the  parties  as  to  the  "sound  order"  of  the  tobacco  at 
the  time  of  delivery  at  Saltville,  and,  if  there  was  such  breach,  what 
are  the  damages  which  the  plaintiff  is  entitled  to  recover?  The  coun- 
sel of  plaintiff,  in  the  concluding  argument,  insists  that  the  counsel  of 
defendant,  who  preceded  him,  admitted  that  there  was  such  a  breach. 
I  did  not  so  understand  the  defendant's  counsel.  He  only  expressed 
an  opinion  as  to  the  weight  of  evidence.  That  evidence  you  must 
weigh  and  consider  for  yourselves  in  determining  the  rights  of  par- 
ties. It  is  admitted  that  the  tobacco  was  delivered  in  a  reasonable 
time  at  Saltville  to  the  railroad  agent,  and  was  duly  shipped,  and 
reached  its  destination  at  Winston  in  eight  or  ten  days.  There  is  no 
evidence  as  to  the  state  of  the  weather  during  the  transportation,  or 
in  what  manner  the  tobacco  was  carried  by  the  railroad  company, — 
whether  upon  open  platform  or  in  closed  box  cars.  There  is  some 
evidence  tending  to  show  that  the  hogsheads  containing  the  tobacco 
exhibited  no  marks  or  appearances  of  injury  by  exposure  to  the 
weather.  There  is  no  warranty  in  the  written  contract  as  to  the 
quality  of  the  tobacco,  and  if  the  defendant  delivered  the  tobacco  as 
it  was  when  purchased,  and  delivered  it  in  sound  order,  then  he  com- 
plied with  his  agreement.  If  more  of  the  tobacco  was  of  an  inferior 
quality  than  was  expected  by  the  plaintiff,  and  some  of  it  was  "frost- 
bitten," that  would  not  constitute  a  breach  of  warranty,  as  that  con- 
dition of  things  existed  before  the  sale,  and  the  plaintiff  might  have 
discovered  such  defects  by  careful  examination. 

The  written  contract  of  sale  contains  an  express  warranty  as  to 
the  condition  in  which  the  tobacco  was  to  be  packed  in  hogsheads 
at  the  time  of  delivery  at  Saltville.  It  was  to  be  in  "sound  order;" 
and  we  will  now  proceed  to  construe  the  meaning  of  tha«  term  as 
used  by  the  parties.  It  is  a  fundamental  rule  that  in  the  construc- 
tion of  contracts  the  courts  may  look  not  only  at  the  language  em- 
•  ployed,  but  to  .the  subject-matter  and  the  surrounding  circumstances. 
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and  may  avail  themselves  of  the  same  lights  which  the  parties  pos- 
sessed when  the  contract  was  made.  Previous  and  contemporary 
transactions  and  facts  may  be  very  properly  taken  into  consideration 
to  ascertain  the  nature  of  the  subject-matter  of  a  contract,  and  the 
sense  in  which  parties  may  have  used  particular  terms,  but  not  to 
alter  or  modify  the  plain  language  which  they  have  used.  In  con- 
struing the  term  "sound  order,"  as  used  in  the  contract,  we  must  as- 
certain the  intention  of  the  parties  by  considering  their  purposes  and 
objects  as  manifested  by  the  acts,  declarations,  and  circumstances 
accompanying  the  transaction.  The  tobacco  was  purchased  by  the 
plaintiff  for  the  purpose  of  manufacture  at  Winston,  a  place  at  con- 
siderable distance  from  the  place  of  delivery.  It  was  to  be  trans- 
ported by  railway,  and  the  "working  season"  would  be  fully  open 
by  the  first  of  May.  The  plaintiff  gave  instrqctions  to  pack,  as 
soon  as  convenient,  in  "good,  sound  keeping  order,  so  that  the  wrap- 
pers would  not  be  broken."  Under  such  circumstances,  I  think 
"sound  order"  means  such  order  as  would,  with  ordinary  care,  insure 
the  sound  condition  of  the  tobacco  on  its  arrival  at  Winston,  and  for 
a  reasonable  time  thereafter,  when  it  could  be  used  in  the  course  of 
manufacture.  The  warranty  did  not  require  the  tobacco  to  be  so 
packed  as  to  remain  sound  for  a  long  period,  as  long  Btorage  was  not 
the  purpose  contemplated.  With  this  construction  of  the  contract,  ' 
you  will  now  proceed  to  consider  the  evidence  upon  the  subject. 

The  witnesses  of  the  defendant,  who  were  engaged  in  the  purchas- 
ing and  delivery  of  the  tobacco,  states  directly  and  positively  that  it 
was  purchased  and  delivered  in  good,  sound  keeping  order  at  Saltville, 
in  accordance  with  the  instructions  of  the  plaintiff.  The  witnesses  of 
the  plaintiff  did  not  see  the  tobacco  when  it  was  purchased  and  de- 
livered, but  they  profess  to  be  experts  in  the  packing,  shipping,  and 
manufacturing  of  such  articles,  and  have  acquired  their  information 
and  skill  by  long  and  large  experience.  They  saw  the  tobacco  soon 
after  it  reached  Winston,  and  say  positively  that  its  damaged  con- 
dition at  that  time  was  produced  by  negligence,  ignorance,  or  a  want 
of  skill  in  packing  in  the  hogshoads.  You  have  before  you  the  direct 
and  positive  testimony  of  the  defendant's  witnesses,  and  the  well- 
considered  opinions  of  the  plaintiff's  witnesses,  founded  upon  knowl- 
edge acquired  by. long  experience.  You  will  therefore  carefully  weigh 
the  direct  testimony  offered  by  the  defendant,  and  the  strong  pre- 
sumptive evidence  presented  by  the  plaintiff,  and  decide  as  to  which 
preponderates  in  the  scale  of  inquiry. 

The  evidence  shows  that  there  were  two  shipments  of  the  tobacco : 
one  on  \he  seventh  of  April,  1SS2;  the  other  on  the  twentieth  of  May, 
1882.  The  contract  price  of  the  tobacco  was  24  cents  per  pound,  to 
be  paid  on  delivery  at  Saltville.  The  price  was  not  paid  on  delivery, 
but  the  defendants,  by  shipping  before  payment,  waived  this  failure 
of  compliance  with  the  contract.  The  price  of  the  first  payment  was 
paid  by  plaintiff  before  the  tobacco  arrived  in  Winston.    There  is  no 
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representation  as  to  the  general  quality  of  the  tobacco  in  the  con- 
tract ;  the  express  warranty  only  extends  to  the  condition  in  which  the 
tobacco  was  to  be  when  delivered.  The  plaintiff,  upon  ascertaining 
the  damaged  condition  of  the  tobacco,  might  have  given^notice  to  the 
defendant  that  be  would  not  accept  the  same,  but  would  hold  as  a 
security  for  the  purchase  money  advanced.  Such  receiving  and  hold- 
ing would  not  have  been  an  acceptance.  The  plaintiff  would  have 
been  a  bailee  holding  under  a  lien,  and  would  be  required  to  exercise 
only  ordinary  care  to  prevent  further  damage.  As  the  plaintiff  ac- 
cepted and  used  this  first,  shipment  of  tobacco,  he  is  only  entitled  to 
recover  for  the  breach  of  the  warranty  the  difference  between  the 
value  of  the  tobacco  in  a  sound  condition  in  Saltville,  and  the  value 
at  Winston  in  its  damaged  condition.  By  aocepting  the  tobacco  he 
did  not  waive  his  right  to  sue  for  a  breach  of  the  warranty.  He  had 
paid  for  the  tobacco  and  he  had  a  right  to  "make  the  most  of  it," — to 
secure  himself  as  far  as  possible  for  the  payments  which  he  had 
made.  As  the  contract  of  sale  was  an  entire  oontract  for  the  whole 
crop  of  defendant,  and  the  first  shipment  was  accepted,  paid  for,  and 
used,  the  plaintiff  had  no  right  to  refuse  acceptance  of  the  second 
shipment  and  rescind  the  contract  without  the  consent  of  the  defend- 
ant. If  a  contract  is  rescinded,  it  must  be  rescinded  as  to  the  whole 
subject-matter,  and  the  parties  placed  in  the  condition  they  occupied 
before  the  contract  became  partly  executed.  When  the  second  ship- 
ment was  delivered  to  the  railroad  agent  at  Saltville,  it  became  the 
property  of  the  plaintiff,  and  he  had  no  right  to  refuse  its  acceptance 
in  Winston,  although  it  was  found  to  be  in  a  damaged  condition.  If 
the  tobacco  was  injured  by  the  defective  packing,  the  plaintiff's  only 
remedy  is  an  action  for  the  damages  sustained  by  a  breach  of  war- 
ranty. He  is  liable  to  the  defendant  for  the  cost  price  which  was  not 
paid,  and  the  defendant  is  liable  to  him  by  way  of  damages  for  the 
difference  between  the  value  of  the  tobacco  sound  and  the  tobacco 
injured.  There  is  no  direct  evidence  as  to  the  value  of  the  tobacco 
in  sound  condition  at  Saltville,  as  there  was  no  market  for  such  com- 
modities at  that  place.  The  cost  price  agreed  upon  by  the  parties 
may  well  be  considered  as  a  prima  facie  standard  of  value.  It  may 
be  that  the  plaintiff  agreed  to  pay  too  much,  or  he  may  m»,  s  obtained 
it  at  less  than  its  real  value.  .  There  is  some  evidence  as  to  the  value 
of  such  tobacco  in  the  markets  of  the  country,  and  you  may  thus  as- 
certain its  market  value  by  deducting  the  cost  of  transportation  to 
such  place  of  sale.  If  you  find  that  there  was  a  breach  of  warranty 
as  to  soundness,  then  you  will  ascertain  the  value  of  tobacco  when 
sound,  deduct  the  value  of  the  injured  tobacco  at  Winston,  then  de- 
duct the  cost  price  of  the  second  shipment,  which  was  not  paid,  and 
render  a  verdict  in  favor  of  plaintiff  for  balance,  if  any. 

The  instructions  which  I  have  given  you  include  the  rights  of  the  de- 
fendant as  presented  in  his  counter-claim.  If  the  tobacco  was  in 
sound  condition  at  the  time  of  delivery  at  Saltville,  he  is  entitled  to 
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recover  the  balance  of  contract  price,  which  is  unpaid.  He  is  in.no 
way  responsible  for  damages  to  the  tobacco  caused  by  exposure,  or 
any  other  negligence  of  the  railroad  company  in  the  course  of  trans- 
portation. He  is  only  liable  for  damages  caused  by  his  own  negli- 
gence, or  want  of  skill  in  paoking  the  tobacco  in  the  hogsheads.  You 
will  consider  the  cause  of  action  set  forth  by  the  plaintiff  in  his  com- 
plaint,  and  the  claim  of  the  defendant  set  up  in  his  counter-claim, 
and  adjust  and  determine  the  controversy* in  accordance  with  the 
preponderance  of  the  evidence,  and  the  principles  of  law  which  the 
court  has  stated  to  you. 

Verdict  for  plaintiff. 


§  1.  Warranty  Defined — Express  and  Implied.  "A  warranty,"  said 
Lord  Abinoer,  C.  B.,  in  Chanter  v.  Hopkins,1  "is  an  express  or  implied 
statement  of  something  which  the  party  undertakes  shall  be  a  part  of  a  con- 
tract; and,  though  part  of  the  contract,  yet  collateral  to  the  express  object  of 
it."  The  best  definition  of  a  warranty,  said  Maktin,  B.,  in  Stwley  v. 
Baily,  is  that  given  by  Lord  Abinqeb  in  Chanter  v.  Hopkins;  and  the  text 
writers  have  almost  unanimously  adopted  the  definition  of  the  chief  baron 
with  the  indorsement  of  Baron  Martin.  The  frequent  case  of  express  war- 
ranties on  the  sale  of  goods  and  chattels — that  the  article  is  of  a  certain  qual- 
ity, of  a  certain  quantity,  of  a  certain  kind — is  beyond  the  scope  of  this  note, 
which  is  confined  to  the  cases  where  the  law  implies  from  the  circumstances 
of  the  sale  itself  a  warranty  of  quality,  quantity,  or  title,  as  the  case  may  be. 

Implied  warranties  may  be  divided  for  convenience  into  the  following: 

I.  The  implied  warranty  of  identity  or  genuineness. 

IL  The  implied  warranty  on  a  sale  of  goods  by  description  that  the  article 
is  merchantable. 

m.  The  implied  warranty  on  a  sale  by  sample  that  the  goods  correspond 
to  the  sample. 

IV.  The  implied  warranty  that  the  goods  shall  be  fit  for  the  buyer's  pur- 
pose. 

V.  The  implied  warranty  of  title. 

VL  The  implied  warranty  from  custom. 

§  2.  Existence  of  Article  not  a  Warranty,  but  an  Essential  Ele- 
ment of  the  Contract.  That  the  article  sold  actually  exists  is  not  an  im- 
plied warranty,  bat  is  an  essential  element  of  the  sale  itself,  without  which 
there  is  no  contract  between  the  parties  at  all.  Thus,  in  Terry  v.  Bissell,*  the 
defendants  sold  the  plaintiff  a  note,  not  then  due,  purporting  to  be  signed  by 
A.  and  indorsed  by  B.  The  signature  of  A.  was  genuine,  but  the  indorse- 
ment by  B.  was  a  forgery.  There  was  no  express  warranty  of  the  genuine- 
ness of  the  indorsement,  and  neither  party  had  any  suspicion  that  it  was 
forged.  After  the  note  had  been  protested  for  non-payment,  the  plaintiff 
discovered  the  fact  of  the  forgery,  and  immediately  offered  to  return  the  note 
to  the  defendants,  and  demanded  the  money  paid  for  it.  The  defendants  re- 
fusing to  receive  the  note  or  refund  the  money,  he  brought  an  action  of  as- 
sumpsit for  money  had  and  received.  It  was  held  that  he  was  entitled  to  re- 
cover.   "In  the  first  place,"  said  Ellsworth,  J.,  "there  was  no  sale,  because 

»4  Meea.  A  W.  404.  »28Conn.23. 
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the  snbject-matter  of  the  sale  had  no  existence."  There  must  be,  hi  order  to 
make  a  valid  contract,  a  thing  sold.  If,  ignorant  of  the  death  of  my  horse,  I 
sell  it,  there  is  no  sale,  for  want  of  a  thing  sold.  If  A.  and  B. ,  being  together 
in  New  York,  A.  sells  B.  his  house  in  Chicago,  both  being  ignorant  that  it 
has  been  burned  down,  the  contract  is' null,  for  there  is  nothing  to  contract 
about.1  "I  have  often  ruled,"  said  Lord  Ken  yon  in  Farrar  v.  Nightingale,3 
"that  where  a  person  sells  an  interest,  and  it  appears  that  the  interest  which 
he  pretended  to  sell  was  not  the  true  one, — as,  for  example,  if  it  was  for  a 
lesser  number  of  years  than#he  had  contracted  to  sell, — the  buyer  may  consider 
the  contract  as  at  an  end,  and  bring  an  action  for  money  had  and  received,  to 
recover  back  any  sum  of  money  he  may  have  paid."  There  are  intimations  to 
be  found  occasionally  to  the  effect  that  there  is  an  implied  warranty  of  the 
existence  of  the  thing  sold ;  but  this  is  a  mistaken  idea,  as  a  proper  concep- 
tion of  the  contract  of  sale  will  show,  and  as  the  cases  just  referred  to  suf- 
ficiently demonstrate. 

§  8.  Identity  of  Goods — Not  a  Warranty.  The  same  is  true  of  the 
matter  of  the  identity  of  the  goods.  "If  a  man,"  said  Lord  Abinger  in 
Chanter  v.  Hopkins,3  "if  a  man  offers  to  buy  peas  of  another,  and  he  sends 
him  beans,  he  does  not  perform  his  contract;  but  that  is  not  a  warranty;  there 
is  no  warranty  that  he  should  sell  him  peas;  the  contract  is  to  sell  peas,  and 
if  he  sells  him  anything  else  in  their  stead,  it  is  a  non-performance  of  it.  So, 
if  a  man  were  to  order  copper  for  sheathing  ships,  that  is  a  particular  copper, 
prepared  in  a  particular  manner;  if  the  seller  sells  him  a  different  sort,  i.i 
that  case  he  does  not  comply  with  the  contract;  and  though  this  may  hav« 
been  considered  a  warranty,  and  may  have  ranged  under  the  class  of  cases  re- 
lating  to  warranties,  yet  it  is  not  properly  so."  And  in  Terry  v.  Bisiell,* 
Ellsworth,  J.,  said:  "Suppose  the  defendant  had  proposed  to  sell  and  had  sold 
a  bar  of  metal  as  gold  which  turned  out  to  be  mere  dross,  colored  and  disguised, 
without  a  particle  of  gold;  or  a  barrel  of  flour,  which  was  examined  on  the 
surface,  but  below  was  mere  sawdust  or  gravel;  or  a  barrel  of  beef,  which 
turned  out  to  have  one  layer  of  beef  and  the  rest  was  brickbats  and  stones; 
or  a  box  of  chisels,  which  turned  out  to  be  scrap-iron, — would  the  seller  be 
permitted  to  insist  that  it  was  a  sale,  and  keep  his  money?"  ■ 

§  4.  The  General  Rule  on  a  Sale  is  Caveat  Emptor.  Centuries  ago, 
Fitzherbert8  laid  down  the  common  law  of  buying  and  selling  thus:  "If  a 
man  do  sell  unto  another  man  a  horse,  and  warrant  him  to  be  sound  and  good, 
etc.,  if  the  horse  be  lame  or  diseased  that  he  cannot  walk,  he  shall  have  an 
action  on  the  case  against  him.  And  so,  if  a  man  bargain  and  sell  with  an- 
other certain  pipes  of  wine  and  warrant  them  to  be  good,  etc.,  and  they  are 
corrupted,  he  shall  have  an  action  on  the  case  against  him.  But  note,  it  be- 
hoveth  that  he  warrant  it  to  be  good,  and  the  horse  to  be  sound,  otherwise  the 
action  will  not  lie;  for  if  he  sell  the  wine  or  horse  without  such  warranty,  it 
is  at  the  other's  peril,  and  his  eyes  and  his  taste  ought  to  be  his  judges  in  the 
case."  This  ia  the  doctrine  of  caveat  emptor — let  the  purchaser  take  heed. 
Under  this  rule,  where  the  sale  of  a  chattel  takes  place  which  has  been  or 
might  have  been  inspected  by  the  buyer  at  the  sale,  there  is-no  implied  war- 
ranty on  the  part  of  the  seller  as  to  the  quality  or  condition  of  the  thing  sold, 
but  all  risks  as  to  them  fall  upon  the  buyer.  This  rule  is  well  established  in 
England,  and  in  tfie  courts  of  all  the  states,  with  a  single  exception.6  And 

» Poth.  Cont.  4.  Lee,  2  East,  314;  Springwell  v.  Allon, 

»2Esp.  639.  Aleyn,  91;  Hopkins  v.  Tanqueray,  15  C. 

s  Ante.  B.  130 ;  Hall  v.  Condor,  2  C.  B.  (N.  S.)  22; 

*  Supra.  Ornirod  v.  Huth,  14  Mces.  &  W.  664; 

6  Nat.  Br.  213.  Burnhcy  v.  Bollett,  16  Mees.  &  W.  6H4; 

•Jones  v.  Just,  L.  R.  3  Q.  B.  202;  Chan-  Mixer  v.  Cobum.  11  Mete.  569;  Windsor 

delor  v.  Lofua,  Cro.  Jac.  4;  Parkinson  v.  v.  Lombard,  18  Pick.  60;  Barnard  v.  Kel- 
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the  fact  that  the  merchandise  is  packed  up,  is  no  excuse  for  the  purchaser 
not  examining  it.  That  paint  was  sold  in  kegs;1  that  crockery  was  sold  in 
crates;*  that  flour  was  sold  in  barrels;8  that  hemp  was  sold  in  bales;4  that 
tobacco  was  sold  in  kegs;6  that  molasses  was  sold  in  barrels,9 — was  held  in 
each  case  to  be  no  reason  why  the  purchaser  should  not  have  examined 
them.  In  the  latter  case  the  court  say:  "If  it  should  be  held  a  sufficient  ex- 
cuse for  the  neglect  to  make  the  examination  that  the  molasses  was  in  bar- 
rels, such  an  excuse  would  be  equally  available  in  all  cases  where  the  article 
sold  is  in  any  kind  of  inclosure,  however  readily  the  vessels  or  envelopes 
might  be  opened.  In  fact,  it  would  be  available  in  almost  every  case  where 
the  purchaser  should  not  choose  to  examine  the  goods  he  is  contracting  for. " 

§  5.  Warranty  on  Sale  of  Goods  by  Description  that  They 
are  Merchantable— The  Principle  Stated.  "If  a  man  sells  an  arti- 
cle," says  Best,  C.  J.,  in  Jones  v.  Bright,7  "he  thereby  warrants  that  it  is 
merchantable;  that  is,  that  it  is  fit  for  some  purpose.  If  he  sells  it  for  a  par- 
ticular purpose  he  thereby  warrants  it  to  be  fit  for  that  purpose,  and  no  case 
has  been  decided  otherwise,  although  there  are,  doubtless,  some  "dicta  to  the 
contrary. " 

"Under  such  circumstances,"  said  Lord  Ellenborouoh  in  Gardiner  v. 
Gray,8  "(the  sale  of  goods  as  'waste  silk,')  the  purchaser  has  a  right  to  expect 
a  salable  article  answering  the  description  in  the  contract.  Without  any 
particular  warranty  this  is  an  implied  term  in  every  such  contract.  Where 
there  Is  no  opportunity  to  inspect  the  commodity  the  maxim  of  caveat  emptor 
does  not  apply.  He  cannot  without  a  warranty  insist  that  it  shall  be  of  any 
particular  quality  or  fineness,  but  the  intention  of  both  parties  must  be  taken 
to  be  that  it  shall  be  salable  in  the  market  under  the  denomination  mentioned 
in  the  contract  between  .them.  The  purchaser  cannot  be  supposed  to  buy 
goods  to  lay  them  on  a  dunghill." 

In  McClung  v.  Kelly 8  it  was  said:  "The  contract  always  carries  with  it  an 
obligation  that  the  article  shall  be  merchantable;  at  least,  not  to  have  any 
remarkable  defect." 

In  Gaylord  Manvfg  Co.  v.  Allen10  it  was  said:  "A  contract  to  manufac- 
ture and  deliver  an  article  at  a  future  day  carries  with  it  an  obligation  that 
the  article  shall  be  merchantable ;  or,  if  sold  for  a  particular  purpose,  that  it 
shall  be  suitable  and  proper  for  such  purpose." 

In  Edwards  v.  Hathaway,"  Sharswood,  J.,  said:  "The  general  rule  at  law 
is  that,  upon  the  sale  of  any  article  of  merchandise,  the  seller  does  not  become 
responsible  for  the  quality  of  the  article  sold,  unless  he  either  expressly  war- 
ranted the  quality,  or  made  a  false  and  fraudulent  representation  in  regard  to 
it.  This  rule,  however,  is  subject  to  some  reasonable  exceptions.  It  does 
not  apply  where  the  purchaser  has  no  opportunity  of  inspecting  the  article. 
*  *  *  I  take  it  the  same  modification  of  the  general  rule  applies  when  a 
coal  dealer  gives  an  order  to  the  agent  for  coal  to  be  sent  to  him  from  the 
mine;  it  is  an  implied  term  of  the  contract  that  the  coal  shall  be  of  a  merchant- 


logg,  10  Wall.  383 ;  Salem  Rubber  Co.  v. 
Adams,  23  Pick.  256;  Bryant  v.  Pender,  45 
Vt..487;  Holden  v.  Dak'en,  4  Johns.  421; 
Carley  v.  Wilkena,  6  Barb.  557 ;  Seixas  v. 
Woods,  2  Caines,  48;  Moses  v.  Mead,  1 
Penio,  378 ;  Wilbur  v.  Cartwright,  44  Barb. 
536 ;  Dean  v.  Mason,  4  Conn.  428 ;  Frazier 
v.  Harvev,  34  Conn.  469;  Hahn  v.  Doo- 
little,  18  Wis.  196;  Westmorland  v.  Dixon, 
4  Hayw.  (Tenn.)  233;  Otts  v.  Aldcrson,  10 
Siuedes  <k  M.  473;  Tewksbury  v.  Bennett, 
31  Iowa,  83;  Hadley  v.  Clinton,  13  Ohio 
St.  502;  Irving  v.  Thomas,  18  Me.  418; 
Johnston  v.  Cope,  3  Har.  &  J.  89.  Contfa, 


Timrod  v.Shoolbred,  1  Bay,  324;  Barnard 
v  Yates,  1  Nott  &  McC.  142,  where  caveat 
venditor  is  the  rule. 

1  Holden  v.  Dakin,  4  Johns.  421. 

'Thomson  v.  Ashton,  14  Johns. 316. 

»  Hart  v.  Wright,  17  Wend.  267. 

'Salisbury  v.  Stainer,  19  Wend.  159. 
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able  character.  It  would  not  be  allowed  in  such  a  case  that  the  seller  should, 
in  compliance  with  such  an  order,  send  an  article  which,  though  it  might 
still  pass  muster  by  the  name  of  coal,  was  composed  of  one-half  slate  or  stone. 
It  would  be  different  if  a  man  went  into  a  coal-yard  and  purchased  a  quantity 
of  coal  there  lying.  His  eyes  in  such  a  case  are  his  market,  and  if  he  dis- 
trusts his  own  judgment  he  should  take  the  opinion  of  those  who  are  ac- 
quainted with  the  article,  or  require  the  seller  to  warrant.  But  a  man's  eyes 
are  of  no  use  to  him  when  he  is  buying  something  in  the  bowels  of  the  earth 
fifty  or  a  hundred  miles  distant." 

In  Rodger8  v.  Niles,1  Scott,  J.,  said:  "It  must  be  clear  that  the  rule  of 
caveat  emptor  can  apply  in  no  such  case,  whether  the  contract  be  made  with 
a  manufacturer  or  other  person;  for  the  person  can  exercise  no  judgment  in 
regard  to  the  quality  of  a  thing  not  in  esse,  or  which  is  undeterminate,  and 
to  be  thereafter  selected  or  procured  by  the  exercise  of  the  vendor's  sole  judg- 
ment, discretion,  and  will.  Any  rule  must  be  unreasonable  which  would  im- 
pute to  a  purchaser  an  intention  to  rely  on  his  own  judgment  as  to  the  qual- 
ity of  an  article  where  the  circumstances  of  the  case  render  it  simply  impos- 
sible for  him  to  exercise  any  judgment  whatever." 

§  6.  Same — The  Cases  Reviewed.  There  was  a  contract  for  the  sale 
of  12  bales  of  waste  silk  imported  from  the  continent  into  England.  Before 
it  was  landed,  samples  were  shown  to  the  plaintiff's  agent,  and  the  bargain 
was  then  made,  but  without  reference  to  the  samples.  It  was  purchased  in 
London  and  sent  to  Manchester,  and  on  its  arrival  there  was  found  to  be  of 
a  quality  not  salable  under  the  denomination  of  "waste  silk."  It  was  held 
that  there  was  an  implied  warranty  that  the  article  was  salable,  and  the  plain- 
tiff had  a  verdict.2 

A  firm  of  Liverpool  merchants  agreed  to  buy  from  the  defendant,  a  Lon- 
don merchant,  a  quantity  of  Manilla  hemp,  to  arrive  from  Singapore  by  cer- 
tain ships.  The  ships  arrived,  and  the  hemp  was  delivered  to  the  plaintiffs 
and  paid  for,  but  on  examination  of  the  bales  it  was  found  that  they  had  been 
wetted  through  with  salt  water,  and  afterwards  unpacked  and  dried,  and  then 
.  repacked  and  shipped  at  Singapore.  The  hemp  was  not  damaged  to  such  an 
extent  as  to  lose  its  character  of  hemp,  but  it  was  not  merchantable.  The 
defendant  did  not  know  of  the  state  in  which  the  hemp  had  been  shipped  at 
Singapore.  The  Liverpool  merchants  sold  the  hemp  at  auction  as  "Manilla 
hemp,  with  all  faults,"  and  it  realized  75  per  cent,  of  the  price  which  similar 
hemp  would  have  brought  if  undamaged.  In  an  action  by  the  Liverpool  mer- 
chants it  was  held  that  there  was  an  implied  warranty  on  the  part  of  the  de- 
fendant to  supply  Manilla  hemp  of  the  particular  quality  of  which  the  bales 
consisted,  in  a  merchantable  condition ;  and  that  the  plaintiffs  were  entitled 
as  damages  to  the  difference  between  what  the  hemp  was  worth  when  it  ar- 
rived, and  what  the  same  hemp  would  have  realized  had  it  been  shipped  in  a 
state  in  which  it  had  ought  to  have  been  shipped.3 

E.  was  the  proprietor  of  a  coal  mine  in  the  country,  and  bis  agent  sold  to  H. 
55  tons  of  coal  to  be  taken  from  E.'s  mine.  The  coal  arrived,  but  was  found 
to  be  composed  to  a  considerable  extent  of  slate  and  stone.  It  was  held  that 
there  was  an  implied  warranty  on  the  part  of  the  seller  that  the  coal  should 
be  good  merchantable  coal.4 

A  contract  was  for  "Calcutta  linseed."  Jervis,  C.  J.,  told  the  jury  that 
the  question  for  them  to  consider  was  "  whether  there  was  such  an  admixture 
of  foreign  substances  in  it  as  to  alter  the  distinctive  character  of  the  article, 
and  prevent  it  from  answering  the  description  of  it  in  the  contract. "  Cress- 
well,  J.,  said  "they  were  to  say  whether  the  article  delivered  reasonably 

ill  Ohio  St.  55.  «  Edwards  v.  Hathaway,  1  Phila.  547; 

'Gardiner  v.  Grey,  4  Camp.  144.  and  »ee  Snurr  v.  Albert  Mining  Co.2Han- 

8  Jones  v.  Just,  L.  R.  3  Q.  B.  197.  nay,  (N.  li.)  361. 
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answered  the  description  of  Calcutta  linseed."  Crowder,  J.,  said  "the  jury 
in  effect  found  that  the  article  delivered  did  not  reasonably  answer  the  descrip- 
tion in  the  contract."  And  Willes,  J.,  added:  "The  purchaser  had  a  right 
to  expect,  not  a  perfect  article,  but  an  article  which  would  be  salable  in  the 
market  as  Calcutta  linseed.  If  he  got  an  article  so  adulterated  as  not  reason- 
ably to  answer  that  description,  he  did  not  get  what  he  bargained  for."  1 

In  another  case  the  contract  was  for  "foreign  refined  rape  oil,  warranted 
equal  to  samples. "  The  oil  offered  was  equal  to  samples,  but  both  the  samples 
and  the  oil  offered  were  adulterated.  Parke,  B.,  told  the  jury  that  "thestate- 
ment  in  the  sold  note  as  to  the  samples  related  to  the  quality  only  of  the  article, 
and  that,  according  to  the  contract,  the  defendant  was  entitled  to  have  rape  oil 
delivered  to  him."  Platt,  B.,  on  appeal,  said:  "I  understand  that  the  oil  to 
be  delivered  was  to  be  equal  to  the  samples  in  quality.  But  the  defendant 
did  not  refuse  to  accept  the  oil  tendered  to  him  on  the  ground  that  it  did  not 
equal  the  samples,  but  on  account  of  its  not  being  foreign  refined  rape  oil 
at  all.  And  the  learned  judge  told  the  jury  that  if  they  should  think  that 
was  so,  the  defendant  was  not  bound  to  accept  it.  That  direction  was  per- 
fectly correct.  If  the  jury  had  found  that  the  article  which  the  plaintiff 
tendered  was  known  in  the  market  under  the  name  and  description  of  foreign 
refined  rape  oil,  the  plaintiff  would  have  been  entitled  to  succeed;  but  the 
question  was  put  to  the  jury,  and  they  were  of  the  opinion  that  it  was  not 
known  as  such."  And  Parke,  B.,  added:  "The  evidence  went  to  show  that 
the  oil  offered  did  not  answer  the  description  of  the  article  sold."" 

In  another  case  the  article  sold  was  "oxalic  acid."  Erle,  C.  J.,  told  the 
jury  that  "the  defendant  could  only  fulfill  his  part 'of  the  contract  by  deliver- 
ing that  which  in  commercial  language  might  properly  be  said  to  come  under 
the  denomination  of  oxalic  acid;  and  that,  if  they  should  be  of  opinion  that 
the  article  delivered  by  the  defendant  as  oxalic  acid,  did  not  properly  fulfill 
that  description,  they  should  find  for  the  plaintiff." 

In  another  case  the  plaintiffs  ordered  of  the  defendants,  who  were  saddle 
manufacturers  in  another  city,  50  saddles,  to  be  delivered  at  a  wharf  in  Lon- 
don, to  be  shipped  to  Prince  Edward's  island.  The  saddles  were  sent  and 
shipped  without  the  plai nti ffs  having  an  opportunity  to  see  them.  Upon  their 
arrival  at  Prince  Edward's  island,  they  were  found  to  be  very  inferior  saddles 
and  quite  unsalable  without  being  restuffed  and  relined.  It  was  held  that 
there  was  an  implied  undertaking  that  the  saddles  were  merchantable,  and 
the  plaintiffs  had  a  verdict.' 

§  7.  "Warranty  on  Sale  of  Goods  for  Specified  Purpose — The  Prin- 
ciple Stated.  "If  a  man,"  said  Best,  C.  J.,  in  Jones  v.  Bright,*  "sells  an 
article,  he  thereby  warrants  that  it  is  merchantable;  that  is,  fit  for  some  pur- 
pose. If  he  sells  it  for  a  particular  purpose,  he  thereby  warrants  it  fit  for  that 
purpose.  *  *  *  Whether  or  not  an  article  has  been  sold  for  a  particular 
purpose  is,  indeed,  a  question  of  fact;  but  if  sold  for  such  purpose,  the  sale  is 
an  undertaking  that  it  is  fit.  *  *  *  The  law  then  resolves  into  this:  that 
if  a  man  sells  generally,  he  undertakes  that  the  article  sold  is  fit  for  some 
purpose;  if  he  sells  it  for  a  particular  purpose,  he  undertakes  that  it  shall  be 
fit  for  that  particular  purpose." 

In  Qrayv.  Cox,6  Abbott,  C.  J.,  said:  "If  a  person  sells  a  commodity  for 
a  particular  purpose,  he  must  be  understood  to  warrant  it  reasonably  fit  and 
proper  for  such  purpose."  , 

In  Brown  v  Edgington,6  Tindal,  C.  J.,  said:  "It  appears  to  me  to  be  a 
distinction  well  founded,  both  in  reason  and  on  authority,  that  if  a  party  pur- 
chase an  article  upon  his  own  judgment,  he  cannot  afterwards  hold  the  vendor 

i  Wielei  v.  Schilizzi.  17  C.  H.  619.  *  5  Bing.  538. 

» Nichol  v.  Godts,  10  Esp.  191.  ■  4  Barn.  <fc  C.  108. 

•  Laing  v.  Fidgeon,  4  Caiup.  109.  «2  Maule  &  8.  279. 
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responsible,  on  the  ground  that  the  article  turns  out  unGt  for  the  purpose  for 
which  it  was  required;  but  if  he  relies  upon  the  judgment  of  the  seller,  and 
informs  him  of  the  use  to  which  the  article  is  to  be  applied,  it  seems  to  me 
the  transaction  carries  with  it  an  implied  warranty  that  the  thing  furnished 
shall  be  fit  and  proper  for  the  purpose  for  which  it  is  designed." 

In  Randall  v.Newson,1  Bkett,  L.  J.,  said:  "In  some  contracts,  the  under- 
taking of  the  seller  is  said  to  be  only  that  the  article  shall  be  merchantable; 
in  others,  that  it  shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to  be 
applied.  In  all,  it  seems  to  us  it  is  either  assumed-  or  expressly  stated  that 
the  fundamental  undertaking  is  that  the  article  offered  or  delivered  shall  an- 
swer the  description  of  it  contained  in  the  contract.  That  rule  comprises  all 
the  others ;  they  are  adaptations  of  it  to  particular  kinds  of  contracts  of  pur- 
chase and  sale.  You  must  therefore  first  determine,  from  the  words  used 
or  the  circumstances,  what,  in  or  according  to  the  contract,  is  the  real  mer- 
cantile or  business  description  of  the  thing  which  is  the  subject-matter  of  the 
bargain  of  purchase  or  sale,  or,  in  other  words,  the  contract.  If  that  sub- 
ject-matter be  merely  the  commercial  article  or  commodity,  the  undertaking 
is  that  the  thing  offered  or  delivered  shall  answer  that  description ;  that  is  to 
say,  it  must  be  that  article  or  commodity,  and  reasonably  fit  for  the  particu- 
lar purpose.  The  governing  principle,  therefore,  is  that  the  thing  offered 
and  delivered  under  a  contract  of  purchase  and  sale  must  answer  the  descrip- 
tion of  it  which  is  contained  in  the  words  in  the  contract,  or  which  would 
be  so  contained  if  the  contract  were  accurately  drawn  out.  And  if  that  be  the 
governing  principle,  there  is  no  piace  in  it  for  the  suggested  limitation.  If 
the  article  or  commodity  offered  or  delivered  does  not,  in  fact,  answer  the 
description  of  it  in  the  contract,  it  does  not  do  so,  more  or  less,  because  the 
defect  in  it  is  patent  or  latent  or  discoverable.  And,  accordingly,  there  is 
no  suggestion  of  any  such  limitation  in  any  of  the  judgments  in  cases  relat- 
ing to  contracts  of  purchase  and  sale. " 

In  Oerstv.  Jones,2  Staples,  J.,  said:  "The  maxim  caveat  emptor  applies 
in  the  absence  of  fraud  or  express  warranty.  Several  modifications  of  this 
rule  have,  however,  been  recognized  by  the  courts,  perhaps  as  well  established 
as  the  rule  itself.  One  of  these  is  that  upon  an  executory  contract  of  sale, 
where  goods  are  ordered  for  a  particular  use  or  purpose  known  to  the  seller, 
the  latter  impliedly  undertakes  they  shall  be  reasonably  fit  for  the  use  or  pur- 
pose for  which  they  are  intended.  Such  a  case,  according  to  the  authorities, 
is  plainly  distinguishable  from  that  of  an  executed  sale  of  a  specific  chattel 
selected  by  the  purchaser  upon  which  no  implied  warranty  arises.  The  dis- 
tinction seems  to  be  somewhat  refined  and  technical  at  first  view,  but  it  is 
founded  in  sound  reason  and  is  sustained  by  the  authorities.  Where  the  pur- 
chase is  of  a  defined,  ascertained  article,  the  vendor  performs  his  part  of  the 
contract  by  sending  the  article,  and,  in  the  absence  of  fraud  or  some  positive 
affirmation  amounting  to  a  warranty,  he^  is  not  liable  for  any  defect  in  the 
quality.  The  purchaser  in  selecting  the  particular  article  relies  upon  his  own 
judgment,  and  takes  upon  himself  the  risk  of  its  answering  his  purposes.  If 
he  desires  to  secure  himself  against  loss,  he  ought  to  require  an  express  war- 
ranty. In  the  absence  of  such  warranty  the  rule  of  caveat  emptor  must  gov- 
ern. Where,  however,  the  purchaser  does  not  designate  any  specific  article, 
but  orders  goods  of  a  particular  quality  or  for  a  particular  purpose,  and  that 
purpose  is  known  to  the  seller,  the  presumption  is  the  purchaser  relies  upon 
the  judgment  of  the  seller,  and  the  latter,  by  undertaking  to  furnish  the  goods, 
impliedly  undertakes  they  shall  be  reasonably  fit  for  the  purpose  for  which 
they  are  intended,  and  he  will  be  answerable  for  any  defect  in  the  material 
or  in  the  construction  by  which  the  value  is  diminished.  This  rule  applies 
with  peculiar  force  where  the  seller  is  the  manufacturer." 

1 L.  ft.  2  Q.  B.  Div.  102.  *  32  Grat.  521. 
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§  8.  Same — The  Cases  Reviewed.  The  plaintiff  ordered  and  bought  of 
the  defendant,  a  coach-builder,  a  pole  for  his  carriage.  The  pole  broke  in 
use,  and  the  horses  became  frightened  and  were  injured.  In  an  action  for 
the  damage,  the  jury  found  that  the  pole  was  not  reasonably  fit  for  the  car- 
riage, but  the  defendant  had  not  been  guilty  of  any  negligence.  It  was  held 
that  the  plaintiff  was  entitled  to  recover  for  the  value  of  the  pole  and  the  in- 
jury to  the  horses,  the  court  laying  down  the  principle  that,  on  the  sale  of  an 
article  for  a  specific  purpose,  there  is  a  warranty  by  the  vendor  that  it  is  rea- 
sonably fit  for  that  purpose,  and  that  this  warranty  extends  to  latent,  undis- 
coverable  defects.  "It  is  to  betaken,"  said  Brett,  J.,  "although  nothing 
specific  seems  to  have  been  said,  that  the  order  given  and  accepted  was  not 
merely  for  a  pole  in  general,  but  for  the  supply  of  a  pole  for  the  plaintiff's 
carriage;  and  that  the  contract,  therefore,  was  for  the  purchase  and  sale  or 
supply  of  an  article  for  a  specific  purpose.  In  other  words,  the  subject-mat- 
ter of  the  contract  was  not  merely  a  pole,  but  a  pole  for  the  purchaser's  car- 
riage; or,  to  state  the  proposition  in  an  equivalent  form,  the  thing  which 
would,  if  the  contract  was  formally  drawn  up,  be  described  in  it  as  the  sub- 
ject-matter of  it,  was  not  merely  a  pole  generally,  but  a  pole  to  be  purchased 
for  a  specific  purpose;  namely,  to  be  used  in  the  plaintiff's  carriage.  The 
question  is,  what,  in  such  a  contract,  is  the  implied  undertaking  as  to  the 
suniciency  of  the  pole?  Is  it  an  absolute  warranty  that  the  pole  shall  be  rea- 
sonably fit  for  the  purpose,  or  is  it  only  partially  to  that  effect, — limited  to 
defects  which  might  be  discovered  by  care  and  skill?"  The  court,  as  we 
have  seen,  decided  this  question  in  favor  of  the  plaintiff's  contention.1 

In  another  case  the  plaintiffs  had  agreed  to  carry  certai  n  troops  from  Eng- 
land to  Bombay  for  the  East  India  Company,  and  the  defendants  entered  into 
a  contract  with  the  plaintiffs  to  supply  them  with  provisions,  (troop  stores,) 
"guarantied  to  pass  survey  of  the  East  India  officers."  It  was  held  that  this 
express  warranty  did  not  exclude  the  implied  warranty  that  the  stores  should 
be  fit  for  the  purpose  for  which  they  were  intended ;  and  that,  the  provisions 
being  unsound  and  unwholesome,  the  defendants  were  liable.  "Where  a 
buyer,"  said  Cockburn,  J.,  "buys  a  specific  article,  the  maxim  caveat  emp- 
tor applies;  but  where  the  buyer  orders  goods  to  be  supplied,  and  trusts  to 
the  judgment  of  the  seller  to  select  goods  which  shall  be  applicable  to  the  pur- 
pose for  which  they  are  ordered,  there  is  an  implied  warranty  that  they  shall 
be  reasonably  fit  for  that  purpose;  and  I  see  no  reason  why  the  same  war- 
ranty should  not  be  comprehended  in  a  contract  for  the  sale  of  provisions."3 
This  case  was  followed  in  Beer  v.  Walker.*  Here  a  wholesale  provision  dealer 
in  London  contracted  with  a  retail  merchant  at  Brighton  to  send  him  weekly 
a  certain  quantity  of  rabbits.  It  was  held  that  in  this  contract  there  was  an 
implied  warranty  by  the  wholesale  dealer  that  the  rabbits  should  be  fit  for 
human  food  when,  in  the  ordinary  course  of  transit,  they  should  reach  the 
retail  dealer  at  Brighton,  and  until  he  had  had  a  reasonable  opportunity  of 
disposing  of  them  to  his  customers. 

In  a  New  York  case  the  plaintiffs  were  manufacturers  of  steel  in  Pennsyl- 
vania; the  defendants,  who  were  known  as  the  "Morris  Ax  &  Tool  Com- 
pany," were  manufacturers  of  axes  in  New  York.  The  plaintiffs  sold  to  the 
defendants  10  tons  of  steel.  It  was  held  that  there  was  an  implied  warranty 
that  the  steel  was  of  the  kind  fit  for  axes,  and  that  the  defendant's  name  was 
notice  to  the  sellers  of  the  use  to  which  the  steel  was  to  be  applied.  Said  Mul- 
len, P.  J.:  "If  a  thing  be  ordered  of  the  manufacturer  for  a  special  purpose, 
and  it  be  supplied  and  sold  for  that  purpose,  there  is  an  implied  warranty  that 
it  is  fit  for  that  purpose.  The  plaintiffs  were  manufacturers,  and  the  de- 
fendants ordered  the  steel  for  the  purpose  of  being  made  into  axes."  4 

>  Randall  v.  Neuson,  L.  R.  2  Q.B.  Div.  102.        *  46  L.  J.  C.  P.  677. 


»Bigge  v.  Parkinson,  7  Hurl.  &  N.  9oo. 


«Park  v.  Morris  Axe  Co.  4  Lan3.  103. 


446 


FEDERAL  BBPOBTEB, 


In  another  New  York  case  the  plaintiff  was  a  dealer  in  lamp-black;  the  de- 
fendant, a  manufacturer  of  printer's  ink.  The  plaintiff  sold  several  barrels 
of  .lamp-black  to  the  defendant,  the  latter  saying  that  he  must  be  very  par- 
ticular in  having  black  that  would  make  printer's  ink;  that  black  for  carriage 
use  would  not  do.  The  barrels  were  not  examined.  It  was  held  that  there 
N  was  an  implied  warranty  that  the  black  should  be  suitable  for  the  manufac- 
ture of  printer's  ink.1 

The  plaintiff  bought  a  quantity  of  hay  of  the  defendant  in  his  barn,  but  did 
not  examine  it,  saying  that  he  could  not  tell  by  that,  hut  he  wanted  hay  for 
his  oxen  during  spring  and  summer.  The  defendant  replied  that  it  was  good 
hay,  cut  round  the  barn.  When  the  plaintiff  came  to  receive  the  hay  he,  found 
it  worthless,  and  not  such  hay  as  grew  around  the  barn.  It  was  held  that  he 
could  recover  on  the  implied  warranty.  "The  hay,"  said  the  court,,  "was 
bought  for  a  particular  use,  and  the  defendant  knew  plaintiff  would  not  buy 
an  inferior  article.  The  sale  of  the  hay,  then,  for  this  particular  use,  ordi- 
narily implies  a  certainty  that  it  is  tit  for  this  use." 8 

Jones  &  Co.  were  manufacturers  of  tobacco,  Hnd  Gerst  was  a  manufacturer 
of  tobacco  boxes.  It  is  well  known  in  the  trade  that  boxes  for  packing  to- 
bacco in  must  be  made  of  dry  and  seasoned  wood,  otherwise  the  tobacco  will 
mould  and  become  damaged.  Gerst  agreed  to  furnish  Jones  &  Co.  during 
the  season  of  1876  as  many  boxes  as  the  latter  would  use  in  their  business  at 
a  certain  price,  and  under  this  agreement  did  supply  a  great  many,  into  which 
Jones  &  Co.  packed  their  tobacco  and  shipped  it.  But  much  of  this  moulded 
in  consequence  of  the  boxes  being  made  of  green  timber.  It  was  held  that 
Gerst  was  liable  on  an  implied  warranty  that  the  boxes  should  be  fit  for  the 
purpose  of  packing  tobacco.  "The  defendant,"  said  the  court,  "in  undertak- 
ing to  furnish  the  boxes  impliedly  agreed  that  they  should  be  reasonably  fit 
for  that  purpose.  Had  the  plaintiffs  gone  to  the  defendant's  factory  and 
themselves  selected  certain  boxes  such  as  they  believed  would  answer  their 
purposes,  it  is  very  clear  the  defendant  would  not  be  liable,  however  worthless 
the  boxes  might  be,  because  the  plaintiffs  in  that  case  must  have  relied  on 
their  own  skill  and  judgment  exclusively.  But  the  plaintiffs  made  no  selec- 
tion; they  left  that  to  the  defendant;  they  relied  upon  his  skill  and  judgment  as 
a  manufacturer  to  furnish  an  article  suited  to  the  business  in  which  they  were 
engaged.  *  *  *  It  is  no  answer  to  say  that  here  the  defendant  was  igno- 
rant of  the  defect  in  the  boxes,  and  that  he  used  every  proper  precaution  to 
guard  against  it.  Neither  the  ignorance  of  the  seller  nor  the  exercise  of  care 
and  diligence  on  Ms  part  can  exempt  him  from  liability,  where  there  is  a 
warranty,  whether  it  be  express  or  implied."  * 

So,  where  a  contract  was  to  "furnish  a  steam-boiler  suitable  to  the  engine," 
it  was  held  that  there  was  a  warranty  that  it  was  suitable  for  the  purpose 
named.4 

§  9.  Same — No  Warranty  of  Known  and  Defined  Article.  The  cases 
just  cited  are  to  be  distinguished  from  those  in  which  a  known,  described,  and 
defined  article  is  ordered,  and  the  purchaser  gets  what  he  has  ordered.  Here 
there  is  no  warranty  that  the  goods  will  answer  the  particular  purpose  for 


1  Murray  v.  Smith,  4  Daly,  277. 

1Beals  v.  Olmstead,  24  Vt.  114;  and  see 
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Robertson  v.  Amazon  Tug  Co.  L.  R.  7  Q.  B. 
Div.  598;  Smith  v.  Baker,  40  L.  J.  (N.  8.) 
281 ;  Macfarlane  v.  Taylor,  L.  R.  1  Sc.  App. 
245 ;  Snelgrove  v.  Bruce,  16  U.  C.  C.  P.  5G1 ; 
Baker  v.  Lyman,  38  U.  C.  Q.  B.  498;  Big- 


elow  v.  Bozall,  38  U.  C.  Q.  B.  452;  How- 
ard v.  Iloey,  23  Wend.  350 ;  Van  Wycke  v. 
Allen,  09  N.  Y.  61 ;  White  v.  Miller,  71 
N.  Y.  118;  Hanger  v.  Evans,  38  Ark.  334; 
Wolcott  v.  Mount,  38  N.  J.  Law,  498 ;  Tay- 
lor v.  Cole,  111  Mass.  383 ;  Merrill  v.  Night- 
ingale, 39  Wis.  247 ;  Robson  v.  Miller,  12 
S.  C.  586;  Gerst  v.  Jones,  32  Grat.  518; 
Gammell  v.  Gunby,  52  Ga.  504 ;  Wilcox  v. 
Owens,  64  Ga.  601. 
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which  they  are  purchased.  The  case  of  Chanter  v.  Hopkins 1  is  probably  the 
leading  authority  on  this  distinction.  Here  the  defendant,  a  brewer,  sent  to 
the  plaintiff,  who  was  the  inventor  and  manufacturer  of  a  furnace  known  as 
"Chanter's  Smoke-consuming  Furnace,"  the  following  order:  "Send  me  your 
patent  hopper  and  apparatus  to  fit  up  my  brewery  copper  with  your  smoke- 
consuming  furnace."  The  plaintiff  did  so,  the  furnace  was  set  up,  but  it 
turned  out  to  be  of  no  use  for  the  purposes  of  a  brewery.  It  was  held  that 
there  was  no  implied  warranty  that  it  was  suitable  for  such  a  purpose.  "In 
the  present  case,"  said  Lord  Abinger,  "the  question  is  whether  or  no  the 
order  has  not  been  complied  with  in  its  terms.  What  is  the  order?  It  is  an 
order  for  one  of  those  engines  of  which  the  plaintiff  was  known  to  be  the 
patentee.  He  was  not  obliged  to  know  the  object  or  use  to  which  the  defend- 
ant meant  to  apply  it,  and  it  is  admitted  there  is  no  fraud.  If,  when  the 
plaintiff  received  such  an  order,  he  had  known  it  could  not  be  so  applied,  and 
felt  that  the  defendant  was  under  some  misapprehension  on  the  subject,  and 
that  he  was  buying  a  thing  on  the  supposition  that  he  could  apply  it  to  that 
use,  when  the  plaintiff  very  well  knew  he  could  not,  in  that  case  it  might 
affect  the  contract  on  the  ground  of  the  suppression  of  a  material  fact.  Or,  if 
the  terms  of  the  contract  were  proposed  by  the  plaintiff  himself,  suoji  as,  '  I 
will  send  you  one  of  my  smoke-consuming  furnaces  which  will  suit  your 
brewery,'  in  such  a  case  that  would  be  a  warranty  that  it  would  suit  a  brew- 
ery. But  in  this  case  no  fraud  whatever  is  suggested,  and  the  case  is  that  of 
an  order  for  the  purchase  of  a  specific  chattel  which  the  buyer  himself  de- 
scribes, believing,  indeed,  that  it  will  answer  a  particular  purpose  to  which 
be  means  to  put  it;,  but  if  it  does  not,  he  is  not  the  less  on  that  account  bound 
to  pay  for  it.  The  seller  does  not  know  it  will  not  suit  his  purpose,  and  the 
contract  is  complied  with  in  its  terms.  It  appears  to  me  that  this  is  the  or- 
dinary case  of  a  man  who  has  had  the  misfortune  to  order  a  particular  chattel 
on  the  supposition  that  it  will  answer  a  particular  purpose,  but  he  finds  it 
will  not."  And  Parke,  B.,  puts  this  illustration:  "Suppose,"  says  he,  "a 
party  offered  to  sell  me  a  horse  of  such  a  description  as  would  suit  my  car- 
riage, he  could  not  fix  on  me  a  liabilty  to  pay  for  it,  unless  it  were  a  horse  fit 
for  the  purpose  it  was  wanted  for;  but  if  I  describe  it  as  a  particular  bay  horse, 
in  that  case  the  contract  is  performed  by  his  sending  that  horse;  and  it  ap- 
pears to  me  the  present  is  a  similar  case.  *  *  *  The  purchase  is  of  a  de- 
fined and  well-known  machine.  The  plaintiff  has  performed  his  part  of  the 
contract  by  sending  that  machine,  and  it  is  the  defendant's  concern  whether 
it  answers  the  purpose  for  which  he  wanted  to  use  it  or  not.  As  I  read  the 
contract,  all  the  plaintiff  has  to  do  is  to  send  his  patent  machine,  and  whether 
it  answers  the  purpose  of  the  defendant  or  not,  with  that  the  plaintiff  has 
nothing  to  do;  he  has  furnished  the  machine  contracted  for,  and  he  is  enti- 
tled on  that  contract  to  recover  the  stipulated  price. " 

In  Olllvant  v.  Bayley2  the  plaintiff  was  the  owner  and  manufacturer  of  a 
patent  machine  for  printing  in  two  colors.  The  defendant  looked  at  the  ma- 
chine on  the  plaintiff's  premises,  and  ordered  one,  plaintiff  undertaking  in 
writing  to  make  him  "a  two-color  printing  machine  on  my  patent  principle." 
The  machine  was  made  arid  delivered,  but  the  defendant  refused  to  pay  for 
it  on  the  ground  that  it  had  been  found  useless  for  printing  in  two  colors. 
The  jury  were  told  that  if  the  machine  described  was  a  known,  ascertained 
article  ordered  by  the  defendant  he  was  liable,  whether  it  answered  his  pur- 
pose or  not;  but  that  if  it  was  not  a  known,  ascertained  article,  and  defend- 
ant had  merely  ordered  and  plaintiff  agreed  to  supply  a  machine  for  printing 
two  colors,  the  defendant  was  not  liable  unless  it  would  do  so.  The  plaintiff 
had  a  verdict,  which  was  sustained  on  appeal,  where,  the  defendant's  counsel 
arguing  that  the  contract  was  to  be  construed  as  requiring  an  instrument 

'4  Hees.  &  W.  399.  *5  Q.  B.  288. 
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which  should  be  reasonably  fit  for  printing  in  two  colors,  Wightman,  J., 
answered:  "You  contend  that  if  the  principle  is  not  really  adapted  to  the 
purpose  he  must  send  something  not  according  to  the  principle.'' 

In  Port  Carbon  Iron  Co.  v.  Groves1  the  contract  was  for  10  tons  of  "A 
No.  1  pig-iron. "  The  defendant  purchased  it  for  castings,  but  it  turned  out 
to  be  not  at  all  the  kind  of  iron  for  that  purpose.  It  was  held  that  there  was 
no  warranty  that  the  thing  was  fit  for  that  purpose.  "If  a  thing  be  Ordered 
of  the  manufacturer  for  a  special  purpose,"  said  the  court,  "and  it  be  sup- 
plied and  sold  for  that  purpose,  there  is  an  implied  warranty  that  it  is  fit  for 
that  purpose.  This  principle  has  been  carried  very  far.  It  must,  however, 
be  limited  to  cases  where  a  thing  is  ordered  for  a  special  purpose,  and  not  ap- 
plied to  those  where  a  special  thing  is  ordered,  although  this  be  intended  for  a 
special  purpose." 

In  another  case  the  defendant  sold  the  plaintiff  150  barrels  of  an  article 
manufactured  by  him,  called  "Chappell's  Fertilizer,"  to  be  used  on  his  land. 
The  stuff  turned  out  to  be  of  little  use  for  fertilizing  purposes,  nevertheless 
it  was  held  that  no  action  would  lie, — there  was  no  warranty,  because  it  was 
the  sale  of  a  specific,  ascertained,  and  defined  article.  "If  the  plaintiff,"  said 
the  court,  "relying  on  the  defendant's  skill  and  judgment,  had  applied  to  him 
to  furnish  a  manure  which  would  produce  the  effect  attributed  to  Chappell's 
fertilizer,  without  specifying  what  particular  kind  of  manure  he  wanted,  and 
the  defendant  had  accordingly  furnished  an  article  which  proved  to  be  en- 
tirely worthless,  there  would  be  good  ground  for  imputing  an  implied  war- 
ranty."8 Thus,  where  a  person  contracted  at  a  price  agreed  to  take  all  the 
wheat  A.  might  raise  on  his  farm,  it  was  held  that  there  was  no  implied  war- 
ranty as  to  the  quality  of  the  wheat.8 

§  10.  Same— Rule  the  Same  Whether  Vendor  be  Manufacturer  or 
Not.  In  Brown  v.  Edgington  *  the  plaintiff  sent  to  the  defendant's  shop — the 
defendant  was  a  dealer  in  ropes — to  purchase  a  crane  rope,  telling  him  it  was 
wanted  for  the  purpose  of  raising  pipes  of  wine  from  a  cellar.  The  defendant, 
not  having  a  rope  of  the  proper  thickness,  undertook  to  have  one  made,  and 
sent  his  servant  to  the  plaintiff's  premises  to  take  the  measure,  and  afterwards 
to  fix  the  rope.  A  short  time  afterwards,  while  someof  the  plaintiff's  servants 
were  hauling  up  a  cask  of  wine,  the  rope  broke,  the  barrel  was  stove  in,  and 
th<»  wine  lost.  It  was  held  that  there  was  an  implied  warranty  that  the  rope 
should  be  fit  for  the  purpose  for  which  it  was  required,  and  the  defendant  was 
held  liable;  and  that  the  rule  was  not  limited- to  cases  where  the  vendor  was 
also  the  manufacturer  of  the  vehicle,  but  extended  to  all  cases  where  the 
buyer  relied  upon  the  skill  and  judgment  of  the  seller.6 

§  11.  Vendor's  Skill  not  Relied  on — No  Warranty.  In  the  case  of 
an  implied  warranty  that  an  article  is  fit  for  the  purpose  for  which  it  is  in- 
tended, it  is  generally  required,  in  order  to  raise  such  implied  warranty,  that 
the  vendor's  skill  should  be  relied  on  by  the  purchaser.  Therefore,  the  con- 
verse of  this  rule  has  been  established,  viz.:  that  when  the  skill  of  the  vendor 
is  not  relied  upon  by  the  vendee,  there  is  no  implied  warranty  of  fitness. 
Donnce  v.  Dow6  is  usually  referred  to  as  an  autliority  on  this  principle,  or 
better,  perhaps,  as  an  exception  to  the  general  rule.  In  this  case  the  de- 
fendants ordered  of  the  plaintiff,  who  was  a  dealer  in  iron,  10  tons  of  "XX 
pipe  iron,"  to  be  used  in  the  manufacture  of  castings  for  farming  instruments, 
which  required  soft,  tough  iron.  The  plaintiff  furnished  the  iron  of  the 
brand  specified,  but  when  used  by  defendants  was  found  not  to  answer  the 
purpose,  being  hard  and  brittle.    It  was  held  that  the  said  warranty  by  plain- 

i  fiS  Pa.  St.  140.  *  2  Scott,  N.  R.  49G. 

«  Mason  v.  Chappell,  15  Grat.  572.  8  And  see  Bigge  v.  Parkinson,  7  H.  A  N. 

s  Davis  v.  Murphy,  14  Ind.  150 ;  and  see  955. 


Shepherd  v.  Pybus,*4  Scott,  N.  B.  449. 
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tiff  was  that  the  iron  was  "XX  pipe  iron,"  and  that  there  was  no  warranty 
that  it  was  fit  for  the  manufacture  of  farming  implements,  because  the  de- 
fendants had  not  relied  on  the  plaintiff's  judgment,  but  had  considered  for 
themselves  that  the  iron  in  question  was  fit  for  the  purpose.  It  would  ap- 
pear that  this  case  might  have  been  determined  in  the  same  way  on  another 
ground,  viz.,  that  the  defendants  had  ordered  a  specific,  defined  article  which 
the  plaintiffs  had  furnished.1 

§  12.  Warranty  by  Manufacturer  that  Article  is  Free  from  La- 
tent Defect.  It  has  been  held  in  New  York  that  the  implied  warranty  that 
a  manufactured  article  sold  by  the  manufacturer  is  free  from  any  latent  de- 
fect is  restricted  to  such  defects  as  grow  out  of  the  process  of  manufacture, 
and  do  not  extend  to  defects  in  the  materials  employed.2  On  the  other  hand, 
in  Ohio  a  contrary  doctrine  has  been  announced.  In  Rodgers  v.  Niles,z  N". 
&  Co.  agreed  with  R.  &  Co.  to  manufacture  and  deliver  to  the  latter  three 
steam-boilers  to  run  their  engines  in  their  boiler-mills,  for  which  R.  &  Co. 
agreed  to  pay  a  specified  price.  It  was  held  to  be  an  implied  stipulation  of 
the  contract  that  the  boilers  should  be  free  from  all  such  defects  of  material 
and  workmanship,  whether  latent  or  otherwise,  as  would  render  them  unfit 
for  the  usual  purposes  of  such  boilers t4 

LI 3.  Implied  Warranty  on  Sale  of  Provisions — The  English  Rule-. 
ither  on  the  sale  of  provisions  there  is  an  implied  warranty  that  the  arti- 
cles are  fit  for  food,  is  a  question  upon  which  there  is  much  difference  of 
opinion,  and  on  which  the  authorities  are  far  from  being  harmonious.  Black- 
stone  says  that  it  is  a  sound  and  elementary  principle  that  in  a  contract  for 
the  sale  of  provisions  it  is  implied  that  they  are  wholesome,  and  if  they  be 
not,  an  action  on  the  case  for  deceit  lies  against  the  vendor.6 

In  Burnby  v.  Bollett 0  the  question  was  examined  in  the  most  thorough 
manner  by  Baron  Parke,  in  the  court  of  exchequer.  A.,  a  farmer,  bought 
in  the  public  market  from  B.,  a  butcher,  the  carcass  of  a  pig  for  domestic 
consumption,  leaving  it  hanging  at  the  stall  till  he  could  remove  it.  Aft- 
erwards, C,  wanting  a  pig,  bought  A.'s  from  him.  The  pig  was  diseased 
and  unfit  for  food,  but  none  of  them  knew  it,  nor  was  there  a  warranty  given 
by  any  one.  The  court  held  that  there  was  no  implied  warranty  that  the  pig 
was  fit  for  food  from  A.  to  C.  "On  the  part  of  the  plaintiff,"  said  Parke, 
B.,  "the  argument  was  that  the  sale  of  victuals  to  be  used  for  man's  con- 
sumption differed  from  the  sale  of  other  commodities,  and  that  the  vendor  of 
such,  without  fraud,  would  be  liable  to  the  vendee  on  an  implied  warranty. 
This  position  is  apparently  laid  down  in  Keilway,  91;  but  the  authorities 
there  referred  to  in  the  Year  Books  (9  Hen.  VI.  536,  and  11  Edw.  IV.  66,  and 
others,)  when  well  considered,  lead  rather  to  the  conclusion  that  there  is  no 
other  difference  between  the  sale  of  food  for  man  and  other  articles  than 
this,  viz/:  that  victualers  and  common  dealers  in  victuals  are  not  merely  in 
the  situation  of  common  dealers  in  other  commodities,  nor  are  they  liable 
under  the  same  circumstance  as  they  are;  as,  if  an  order  be  sent  to  them  .to 
be  executed,  they  are  to  be  presumed  to  undertake  the  supply  of  food  and 
wholesome  meat,  and  they  are  likewise  punishable  as  a  common  nuisance  for 
selling  corrupt  meat,. by  virtue  of  an  ancient  statute;  and  this,  certainly,  if 
they  knew  the  fact,  and  probably  if  they  do  not.   Such  persons  are,  therefore. 


*Emraerton  v.  Matthews,  7  Hurl.  &  N.< 
588;  Palmer's  Appeal.  96  Pa.  St.  106; 
Matthews  v.  Hartson,  3  Pittsb.  86 ;  Robert- 
son v.  Amazon  Tug  Co.  L.  R.  7  Q.  B.  Div. 
698. 

»Hoe  v.  Sanborn,  21  N.  Y.  552. 
•11  Ohio  St.  48. 

*  Hoe  v.  Sanborn  was  distinguished 

v.2lF,no.7— 29 


from  this  case  on  the  ground  that  the  lat- 
ter was  an  executed  sale,  while  the  former 
was  an  executory  contract. 

»3  Bl.Com.  166.  This  view  is  criticised 
by  Benjamin  in  his  work  on  Sales,  (p.  875,) 
and  defended  by  Chitty  in  his  work  on 
Contracts,  (p.  419.) 
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civilly  responsible  to  those  customers  to  whom  they  sell  such  victuals,  for  any 
special  particular  injury,  by  the  breach  of  the  law  which  is  thereby  committed. 
Lord  Coke  lays  it  down  that  all  persons,  as  well  as  common  dealers,  are  liable 
criminally  for  selling  corrupt  meat;  for,  by  the  statute  51  Hen.  III.,  and  by 
the  statute  made  in  the  reign  of  Edw.  I.,  it  is  ordained  that  none  shall  sell 
corrupt  victuals,  and  the  statute  of  51  Hen.  VII.  says  that  the  pillory  and 
tumbril  and  assize  of  bread  and  ale  applies  only  to  vintners,  brewers,  butchers, 
and  victualers.  *  *  *  It  is  said  in  the  Year  Book  (9  Hen.  VL  53)  that 
the  warranty  is  not  to  the  purpose,  for  it  is  ordained  that  none  shall  sell  cor- 
rupt victuals;  and  in  Roswell  v.  Vaughan,1  where  Tanfield,  C.  B.,  and  Al- 
th  am,  B.,  say  that  *  if  a  man  sells  victuals  which  is  corrupt,  without  warranty, 
an  action  lies  because  it  is  against  the  commonwealth.'  This,  also,  explains 
the  note  of  Lord  Hale  in  1  Fitz.  Nat.  Br.  94,  that  there  is  diversity  between 
selling  corrupt  wines  and  merchandise,  for  then  an  action  on  the  case  does 
lie  without  warranty;  otherwise,  if  it  be  for  a  taverneror  victualer,  if  it  prej- 
udice any.  The  defendant  in  this  case  was  not  dealing  in  the  way  of  a  com- 
mon trader,  and  was  not  punishable  by  indictment  for  what  he  did."  This 
ruling  was  followed  and  approved  in  Emmerton  v.  Matthews*  and  Smith  v. 
Baker,*  from  which  cases  it  is  clear  that  the  English  rule  is  that  (at  common 
law)  there  is  no  implied  warranty  that  provisions  sold  are  sound  or  flt  for 
food. 

§  14.  Same — The  Rule  in  the  United  States.  The  wejght  of  authority 
in  the  United  States  seems  to  establish  a  rule  similar  to  that  of  the  English 
courts.  A  qualification,  however,  not  made  in  the  older  country  finds  sup- 
port in  several  of  the  states.  In  the  early  case  of  Bailey  v.  NichQls,*  decided 
in  Connecticut  in  1796,  it  was  laid  down  that  "the  defendant,  by  selling  his 
beef  for  cargo  beef,  and  asking  and  receiving  a  sound  price  for  it,  did  warrant 
it  to  be  such  as  the  law  prescribed  under  the  denomination  of  cargo  beef,  and 
that  it  was  good  and  sound."  It  will  be  observed,  however,  that  this  case 
went  on  the  doctrine  of  a  sound  price  guarantying  a  sound  article, — a  doctrine 
subsequently  overruled  by  the  same  court.6  In  Emerson  v.  Brigham,0  a 
leading  case  on  this  point,  Sewall,  J.,  said: 

"Now  there  are  cases  in  which  a  representation  willfully  false  is  to  be  pre- 
sumed from  the  circumstances  of  the  transaction  and  of  the  parties,  when  it 
is  not  required  to  be  otherwise  or  directly  proved.  In  this  way,  perhaps,  what 
was  cited  from  Blackstone's  Commentaries,  and  relied  on  for  the  plaintiff  in 
the  argument  of  the  case  at  bar,  may  be  reconciled  with  the  general  doctrine 
as  I  have  stated  it;  and  so,  likewise,  many  decisions  which  seem  at  first  sight  to 
indicate  another  rule,  will  be  found  within  the  general  doctrine  exemplified  by 
Justice  Popham;  at  least,  in  the  intended  application  of  it.   Justice  Black- 


»Cro.  Jac.  196. 

»7  Hurl.  AN.  680.  1 
•40  Law  T.  (N.  B.)  261. 
«2  Root,  407. 

*  In  Dean  v.  Mason,  4  Conn.  428,  (1822.) 
In  this  case  it  was  said:  "The  implied 
warranty  contended  for  is  founded  on  the 
presumed  fact  that  an  adequate  price  was 
given  for  the  skins,  admitting  them  to  be 
good,  and  on  the  inference  that  this 
amounts  to  a  warranty  of  the  articles  sold 
as  being  sound  and  merchantable.  •  •  • 
The  notion  that  a  high  or  sound  price  is 
tantamount  to  a  warranty  has  been  long 
exploded.  In  Parkinson  v.  Lee,  2  East, 
814,  it  was  adjudged  that  no  warranty  was 
implied  from  the  fullness  of  the  consider- 
ation ;  and  that  if  the  seller  sells  the  thing 
•s  he  believes  it  to  be,  without  fraud,  the 


law  will  not  imp'y  that  he  sold  it  on  any 
other  terms  than  those  expressed.  And  ft 
is  an  established  rule  that  in  order  to  en- 
able a  vendee  to  maintain  an  action  against 
the  vendor,  there  must  be  either  fraud  or 
an  express  warranty.  Holden  v.  Dakin,  4 
Johns.  421 ;  Sands  v.  Taylor,  5  Johns.  395 ; 
Thompson  y.  Ashton,  14  Johns.  816 ;  Chap- 
man v.  Murch,  19  Johns.  290;  Sweet  v. 
Colgate,  20  Johns.  196.  The  vexations  and 
expensive  litigation  which  might  often 
arise  on  the  doctrine  of  a  warranty  implied 
from  the  soundness  of  the  price  are  pre- 
vented by  the  adoption  of  a  certain  rule 
which  can  never  operate  unjustly,  as  by 
the  buyer  an  express  warranty  may  always 
be  demanded." 
•10  Mass.  197. 
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8TOXE  (3  Bl.  Comm.  164,  165)  has  classed  the  cases  of  deceit  and  breaches 
of  express  warranties  in  contracts  for  sales  under  the  head  of  implied  con- 
tracts. He  says  it  is  constantly  understood  that  the  seller  undertakes  that 
the  commodity  he  sells  is  his  own,  and  in  contracts  for  provisions  it  is  always 
implied  that  they  are  wholesome;  and  in  a  sale  with  warranty  the  law  an- 
nexes a  tacit  contract  that  if  the  article  be  not  as  warranted,  compensation 
shall  be  made  to  the  buyer;  and  if  the  vendor  knows  his  goods  to  be  unsound, 
and  hath  used  any  art  to  disguise  them,  or  if  they  be  in  any  shape  different 
from  what  he  represents  them  to  be  to  the  buyer,  this  artifice  shall  be  equiv- 
alent to  an  express  warranty,  and  the  vendor  is  answerable  for  their  goodness. 
It  is  obvious  that  in  this  very  general  classification,  the  details  and  examples 
are  imperfectly  introduced,  and  with  some  inaccuracy.  It  is  not  implied  in 
every  sale  of  provisions  that  they  are  wholesome,  any  more  than  it  is  in  sales 
of  other  articles,  where  proof  of  a  distinct  affirmation  seems,  in  Justice  Black- 
stonk's  opinion,  to  be  requisite.  The  contrary  may  be,  and  often  is,  under- 
stood between  the  parties;  and  it  is  only  when  the  false  representation  to  be 
proved  in  the  one  case  may  be  presumed  or  taken  to  be  proved  in  the  other, 
that  the  rule  of  law  applies,  and  the  remedy,  as  in  a  case  of  deceit,  is  al- 
lowed. An  artifice  must  be  proved  to  entitle  the  suffering  party  to  the  rem- 
edy, equivalent  to  a  remedy  upon  an  express  warranty,  as  well  in  the  case 
of  provisions  as  in  any  other  case.  The  difference  is  that  in  the  case  of  pro- 
visions the  artifice  is  proved  when  a  victualer  sells  meat  as  fresh  to  his  cus- 
tomers at  a  sound  price,  which,  at  the  time,  was  stale  and  defective,  or  un- 
wholesome from  the  state  i  n  which  the  animal  died.  For,  in  the  nature  of  the 
bargain,  the  very  offer  to  sell  is  a  representation  or  affirmation  of  the  sound- 
ness of  the  article,  when  nothing  to  the  contrary  is  expressly  stated;  and  his 
knowledge  of  the  falsehood  in  this  representation  is  also  to  be  presumed  from 
the  nature  and  duties  of  his  calling  and  trade.  But  cases  may  be  supposed 
where,  this  presumption  being  repelled  by  contrary  evidence,  the  seller  would 
not  be  liable;  as  where  a  different  representation  is  made,  and  this  is  proved 
directly,  or  is  necessarily  to  be  presumed  from  the  nature  of  the  article,  the 
state  of  the  market,  or  other  circumstances.  Indeed,  there  is  nothing  to  be 
inferred  in  a  sale  of  provisions  which  may  not  be  inferred  to  a  like  purpose 
in  other  cases,  when  the  calling  or  profession  of  the  seller,  the  soundness  of 
the  price,  and  the  nature  of  the  article  sold  have  been  made  the  grounds  of  de- 
cision. There  is  an  especial  and  invariable  presumption  as  to  the  property  of 
the  vendor  when  the  article  sold  was  in  his  possession;  and  hence  the  distinc- 
tion when  the  article  is  not  in  his  possession.  And  upon  the  whole  it  will  be 
found,  I  believe,  in  every  instance  that  the  action  as  for  a  deceit  has  been 
maintained  in  those  cases  only  where  an  affirmation  or  representation  will- 
fully false,  or  some  artifice,  has  been  proved,  or  has  been  taken  to  be  proved, 
either  directly  or  because  it  was  necessarily  to  be  presumed  from  the  circum- 
stances and  nature  of  the  bargain,  and  the  situation  of  the  parties. 

"It  is  admited  in  the  case  at  bar  that  in  a  bargain  between  these  parties 
there  was  no  direct  affirmation  of  the  soundness  of  the  article.  Perhaps, 
however,  a  representation  to  this  effect  is  necessarily  to  be  implied  from  the 
natnre  of  the  bargain,  it  being  in  the  common  course  of  dealing,  and  for  a 
sound  price,  and  for  an  article  which,  to  be  of  any  value,  must  be  understood 
to  be  sound .  This  much ,  at  least,  may  be  safely  presu med  as  the  understand- 
ing between  these  parties:  that  as  to  the  kind,  the  quality,  the  state,  and 
quantity  of  the  meat  contained  in  the  barrels  sold  by  tho  one  and  purchased 
by  the  other  as  barrels  of  merchantable  beef,  the  seller  undertook  to  have  full 
faith  in  the  brand  of  the  deputy  inspector,  a  public  officer  employed  and  in- 
trusted to  ascertain  these  facts.  The  seller  must  be  understood  to  represent 
that,  for  aught  he  had  known  to  the  contrary,  the  brand  appearing  on  the  bar- 
rels had  been  truthfully  and  faithfully  applied,  and  that  no  alteration  or 
change  of  the  article  had  happened  within  his  knowledge.   Now,  is  there  any 
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evidence  or  any  circumstance  in  this  transaction  from  which  it  may  be  inferred 
that  in  affirmation  to  this  effect  the  sellers  would  have  been  willfully  false, 
or  that,  in  an  express  representation,  such  as  I  have  supposed  to  be  implied 
in  this  case,  they  would  have  been  guilty  of  an  artifice?  They  would  have 
been  chargeable  to  that  extent,  if  at  the  time  of  the  sale  they  had  any  knowl- 
edge of  the  bad  state  of  the  barrels,  such  as  it  proved  to  be,  or  had  any  spe- 
cial reason  to  suspect  that  the  beef  in  them  had  not  been  properly  cured,  was 
without  sufficient  salt,  was  already  in  a  putrid  state,  or  becoming  putrid,  or, 
in  short,  if  they  then  knew,  or  actually  suspected,  that  in  this  instance  the 
inspector  had  been  false,  ignorant,  or  depraved.  With  evidence  to  that  effect 
this  case  would  be  within  the  rule,  and  the  plaintiffs  entitled  to  this  remedy 
for  the  deception  which  they  had  undoubtedy  suffered,  and  from  which  a  loss 
and  damage  had  ensued.  But  on  this  point  the  evidence  fails.  Indeed,  it  is 
admitted  that  the  defendants  had  no  knowledge  at  the  time  of  the  sale  of  the 
unsuitable  quality  and  state  of  the  beef,  or  of  the  barrels  containing  it,  or  that 
it  had  not  been  packed  as  the  law  requires.  In  this  state  of  the  evidence  and 
of  the  case,  the  result  is  in  favor  of  the  defendants.  Against  them  the  plain- 
tiffs have  no  remedy  for  the  loss  and  damage  sustained  by  a  deception  which 
has  not  happened  or  been  effected  by  any  false  representation  or  artifice 
chargeable  to  the  defendants ;  and  they  took  upon  them  no  extraordinary  risk 
in  this  particular  by  any  warranty  accompanying  the  sale."1 

In  Moses  v.  Mead,2  Bronson,  C.  J.,  in  reviewing  the  cases  on  the  point, 
said :  "  We  are  referred  to  the  authority  of  Blackstone  for  another  exception 
to  the  general  rule,  and  it  is  insisted  that,  on  a  sale  of  provisions,  there  is  an 
implied  warranty  that  they  are  wholesome.  *  *  *  The  language  of  the 
commentator  leaves  it  somewhat  doubtful  whether  his  mind  was  not  upon  a 
deceit  in  the  sale,  which  stands  on  a  different  footing  from  a  warranty.  If  he 
intended  to  affirm  that  the  law  implies  a  warranty  of  soundness  in  the  sale  of 
provisions,  the  remark  is  without  any  support  in  the  English  adjudications. 
The  dictum  of  Blackstone  has  been  directly  overruled  in  Massachusetts.8  The 
doctrine  of  Blackstone,  with  a  very  important  qualification,  was  affirmed  by 
the  judge  who  prepared  the  opinion  in  Van  Bracklin  v.  Fonda;4  but  that  was 
plainly  a  case  of  fraud.  The  jury  found  that  the  beef  was  unsound  and  un- 
wholesome, and  that  the  defendant — the  seller — knew  the  animal  to  be  dis- 
eased. The  case  of  Hart  v  Wright6  arose  on  a  sale  of  provisions,  and  one 
member  of  the  court  of  errors  was  for  implying  a  warranty  of  soundness ; 
but  that  doctrine  did  not  prevail, 

,  In  Humphreys  v.  Comline6  two  barrels  of  molasses  were  sold  to  a  retail 
grocer.  The  purchaser  did  not  examine  it,  at  the  time  he  purchased  it,  beyond 
looking  at  the  outside  of  the  barrels.  The  molasses  when  drawn  was  found 
to  be  unfit  for  consumption.  In  an  action  for  the  purchase  price,  it  was 
held  that  there  was  no  implied  warranty  that  the  molasses  was  fit  for  the  pur- 
pose of  food.  "It  is  said,"  the  court  remarked,  "that,  in  the  sale  of  provis- 
ions for  domestic  use,  a  warranty  is  implied  that  they  are  sound  and  whole- 
some, on  the  ground  that  such  a  warranty  is  necessary  for  the  preservation 
of  health  and  life.  But  it  has  been  denied  that  anything  can  be  inferred  from 
the  sale  of  provisions  which  may  not  be  inferred  to  a  like  purpose  in  other 
cases.7  In  the  last  two  cases,  the  warranty  is  put  upon  the  ground  of  the  de- 
ceit, and  it  is  said  the  only  difference  is  that,  in  the  case  of  provisions,  the 
fraud  is  more  obvious;  as,  where  a  butcher  sells  stale  and  unwholesome  meat 


» And  see  Hart  v.  Wright,  17  Wend.  367 ; 
Winsor  v.  Lombard,  18  Pick.  61 ;  Howard 
v.  Emerson,  10  Mass.  320;  Goad  v.  John- 
son, 21  Minn.  70;  Goldrich  v.  Ryan,  8  E, 
D.  Smith.  324. 

1 1  Denio,  378. 

s  Emerson  v,  Brigham,  10  Mass,  197. 


« 12  Johns.  468. 

a  17  Wend.  267 ;  18  Wend.  449. 
«  8  Blackf.  516. 

♦  Wright  v.  Hart,  18  Wend.  464 ;  Emer- 
son v.  Brigham,  10  Mass.  197 ;  Winsor  v. 
Lombard,  18  Pick.  57. 
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to  bis  customers  as  fresh  and  sound,  the  artifice  Is  proved  by  the  fact  Itself, 
as  bis  knowledge  of  the  falsehood  is  to  be  presumed  from  the  nature  and 
duties  of  his  trade  or  calling.  Without  deciding  that  point,  however,  or 
whether  molasses,  or  such  like  articles,  should  be  included  under  the  term 
« provisions,'  if  the  rule  that,  by  the  sale  of  provisions,  without  any  fraud  on 
the  part  of  the  vendor,  a  warranty  is  implied,  be  well  founded,  we  think  that 
this  case  does  not  come  within  such  rule,  inasmuch  as  the  molasses  in  ques- 
tion was  not  sold  for  immediate  domestic  consumption,  but  as  merchandise, 
to  a  dealer,  to  be  sold  again  at  retail.  To  say  that,  in  such  cases,  all  articles 
which  may  be  used  in  the  diet  of  the  human  family  are  subject  to  a  rule  of 
law,  as  regards  their  sale,  different  from  that  which  prevails  in  relation  to 
other  merchandise,  would  be  to  establish  a  distinction  which  might  prove  ex- 
tremely inconvenient  and  troublesome  in  commercial  transactions,  and  one 
not  warranted  by  any  analogous  decisions."1 

§  15.  Same — Sale  Direct  to  Consumer.  The  qualification  noted  above 
as  being  found  in  some  of  the  American  decisions,  relates  to  the  case  of  an 
article  of  food  sold  to  a  consumer  for  immediate  use,  as  distinguished  from 
the  sale  by  a  manufacturer  or  raiser  to  a  dealer,  or  by  a  dealer  to  another 
dealer. 

Thus,  in  Braoklin  v.  Fonda,*it  was  said:  "In  the  sale  of  provisions  for  do- 
mestic use,  the  vendor  is  bound  to  know  that  they  are  sound  and  wholesome, 
at  his  peril.*' 

In  Howard  v.  Emerson?  where  a  cow  had  been  sold  to  a  retail  dealer  in 
meats,  Martin,  J.,  said:  "We  think  that  this  exception,  if  established,  does 
not  extend  beyond  the  case  of  a  dealer  who  sells  provisions  directly  to  the 
consumer  for  domestic  use.  In  such  cases  it  may  be  reasonable  to  infer  a 
tacit  understanding  which  enters  into  the  contract  that  the  provisions  are 
sound.  The  relation  of  the  buyer  to  the  seller,  and  the  circumstances  of  the 
sale,  may  raise  the  presumption  that  the  seller  impliedly  represents  them  to 
be  sound.  But  the  same  reasons  are  not  applicable  to  the  case  of  one  dealer 
selling  to  another  dealer."  In  Moses  v.  Mead,*  Bronson,  C.  J.,  said:  "Al- 
though the  doctrine  of  Blackstone  cannot  be  supported  in  its  whole  extent,  I 
am  not  disposed  to  deny  that,  on  a  sale  of  provisions  for  immediate  consump- 
tion, the  vendor  may  be  held  responsible  in  some  form  for  the  sound  and 
wholesome  condition  of  the  article  which  he  sells." 

In  Hoover  v.  Peters,6  to  a  suit  for  a  balance  of  the  price  of  the  carcasses  of 
three  hogs  sold  by  the  plaintiff  to  the  defendants,  to  be  used  by  them  as  food 
in  their  lumber  camp,  the  latter  set  up  that  one  of  the  carcasses  was  unsound, 
and  unfit  for  use.  It  was  proved  that  the  plaintiff  knew  the  purpose  for 
which  the  defendant  purchased  them.  On  the  trial  the  defendant  asked  the 
court  to  charge  that  there  was  an  implied  warranty  that  the  pork  was  sound 
and  fit  for  food,  which  was  refused.  On  appeal  this  was  held  error,  and  the 
judgment  for  plaintiff  was  reversed.  "It  seems  to  be  settled  by  many  au- 
thorities," said  Campbell,  J.,  "that  no  implied  warranty  of  soundness  arises 
where  such  articles  are  purchased  by  a  dealer  to  sell  again.  Whether  this  rule 
arises  from  the  fact  that  any  injury  from  the  use  of  the  articles  is  likely 
to  be  remote,  and  not  readily  traced  out,  or  because,  where  his  purpose  in 
buying  is  merely  speculative,  one  commodity  is  not  to  be  distinguished  from 
another  in  its  incidents  as  merchandise,  or  what  special  reasons  have  led  to 
it,  cannot  easily  be  determined.  It  stands  as  a  recognized  doctrine,  what- 
ever may  have  been  its  reasons.  But  where  property  is  bought  for  a  par- 
ticular purpose,  and  only  because  of  its  supposed  fitness  for  that,  there  are 


» 10  Mass.  320. 
*  1  Denio,  378. 
» 18  Mich.  51. 


*  12  Johns.  268. 
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many  cases  in  which  a  warranty  is  implied,  unless  the  purchaser  has  seen  fit 
to  act  upon  his  own  responsibility  and  judgment.  And  where  articles  of 
food  are  bought  for  consumption,  and  the  vendor  sells  them  for  that  express 
purpose,  the  consequences  of  unsoundness  are  so  dangerous  to  health  and  life, 
and  the  failure  of  consideration  is  so  complete,  that  we  think  the  rule  that 
has  often  been  recognized,  that  such  sales  are  warranted,  is  not  only  reason- 
able, but  essential  to  public  safety.  There  may  be  sellers  who  are  not  much 
skilled,  and  there  may  be  purchasers  able  to  judge  for  themselves;  but  in 
sales  of  provisions  the  seller  is,  generally,  so  much  better  able  than  the  buyer 
to  judge  of  quality  and  condition,  that,  if  a  general  rule  is  to  be  adopted,  it 
is  safer  to  hold  the  vendor  to  a  stricter  accountability  than  to  throw  the  risk 
upon  the  purchaser.  The  reason  given  by  the  New  York  authorities  in  favor 
of  health  and  personal  safety,  is  much  more  satisfactory  than  the  purely  com- 
mercial considerations,  which  take  no  account  of  these  important  interests. 
While  the  question  has  not,  perhaps,  been  very  often  decided,  the  principle  has 
been  generally  accepted  among  the  legal  writers,  and  we  feel  no  disposition 
to  recede  from  it.  We  have  been  pointed  to  no  distinction  between  sales  in 
one  market  or  another,  and  can  conceive  of  no  special  reason  for  regarding 
one  sale  for  this  purpose  as  differing  in  its  incidents  from  any  other.  The 
doctrine  seems  to  be  that  any  purchase  for  domestic  consumption  is  pro- 
tected." 1 

In  McNaughton  v.  Joy,1  it  was  held  by  a  Philadelphia  court  that,  on  a  sale  of 
butter  and  potatoes  for  table  use,  there  was  an  implied  warranty  that  they 
were  fit  for  such  purpose.8 

§  16.  Sale  of  Goods  by  Sample— The  General  Bulk.  It  is  laid  down 
in  a  large  number  of  cases,  and  may  be  considered  as  well-settled  law,  that 
on  the  sale  of  goods  by  sample  there  is  an  implied  warranty  that  the  goods 
sold  shall  be  equal  in  quality  as  well  as  of  the  same  kind  as  the  sample  pro- 
duced.* In  Pennsylvania,  however,  the  later  cases  hold  that  on  such  a  sale 
the  warranty  is  only  that  the  goods  shall  be  of  the  same  kind  or  species;  that 
there  is  no  warranty  that  they  shall  be  of  the  same  grade  or  quality.4 

§  17.  Same— No  Warranty  of  Merchantability.  On  a  sale  by  sam- 
ple, however,  there  is  no  implied  warranty  of  merchantability,  "for  the  seller, 
by  exhibiting  the  sample  and  impliedly  agreeing  to  bind  himself  that  the 
bulk  of  the  goods  sold  shall  be  equal  to  the  sample,  is  thus  supposed  to  relieve 
himself  from  all  other  liability  in  the  matter,  and  therefore  to  exclude  from 
the  contract  the  implied  stipulation  of  merchantability,  ou  the  principle  of 
expressum  facit  cessare  taciturn. " 6 

§  18.  Exception— Where  Sample  does  not  Show  Quality.  An  ex- 
ception to  the  foregoing  rule  exists  where  the  quality  cannot  be  judged  of  from 
the  sample.  A  firm  of  manufacturers  of  shirting  contracted  to  supply  the 
plaintiff  with  a  quantity  of  gray  shirting  according  to  sample,  each  piece  to 
weigh  seven  pounds.  The  goods  were  delivered,  and  were  of  the  right  weight, 
but  it  was  afterwards  found  that  the  weight  was  made  up  by  introducing 
into  the  fabric  a  percentage  of  clay  which  made  the  goods  unmerchantable. 


« 1  Wkly.  Notes  Gas.  470. 
» Ryder  v.  Neitge,  6  Heisk.  340 ;  Hyland 
v.  Sherman,  2  E.  D.  Smith.  234;  Huui- 

ghreys  v.  Comline,  8  Blackf.  516;  Benj. 
lies,  665. 

'Parkinson  v.  Lee.  2  East,  314:  Parker 
v.  Palmer.  4  Bam.  <fc  Aid.  887 ;  Barnard 
v.  Kellogg.  10  Wall.  383;  Leonard  v.  Fow- 
ler, 44  N.  Y. 289;  Hargoos  v.  Stone,  1  Seld. 
73 ;  Bradford  v.  Manly.18  Mass.  139 ;  Graff 
v.  Foster,  67  Mo.  512;  Gnnther  v.  Atwell, 
19  Md.  J57 ;  Gill  v.  Kaufman,  16  Kan.  571 ; 


Hubbard  v.  George,  49  111.  575 ;  Merrimaa 
y.  Chapman,  32  Conn.  146;  Brantley  v. 
Thomas,  22  Tex.  271 ;  Boothvy  Plaisted, 
51N.H.436;  Borrekinsv.  Bevens,3Rawle, 
87:  Moore  v.  McKinley,  5  Gal.  471;  Getty 
v.  Rountree,  2  Chand.  28. 

«Fraley  v.  Bispham,  10  Pa.  8t.  820; 
Boyd  v.  Wilson.  83  Pa.  St.  319. 

»Blddle.  War.  3  159  ;  Parkinson  t.  Lee, 
2  East,  314;  Randall  v.  Ncwson,  L.  R.  2 
Q.  B.  Div.  102 ;  Sands  v.  Taylor.  5  Johns. 
404. 
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The  presence  of  the  olay  could  not  be  discovered  in  the  sample.  It  was  held 
that  the  sale  by  sample  excluded  the  implied  warranty  of  merchantability 
only  as  to  such  matters  as  could  be  judged  of  from  the  sample.1 

§  19.  Exhibition  of  Samples  does  not  Bender  8ale  One  by  Sample. 
And  it  is  held  that  a  mere  production  of  a  sample  does  not  make  the  transac- 
tion a  sale  by  sample,  so  as  to  raise  an  implied  warranty  that  the  goods  in 
bulk  are  equal  in  all  respects  to  the  sample  exhibited. 

In  Barnard  v.  Kellogg,*  a  leading  though  recent  authority,  a  wool  dealer 
in  Boston  sent  to  a  dealer  in  wool  in  Hartford  samples  of  foreign  wool  in 
bales,  which  he  had  for  sale  on  commission,  with  the  prices,  and  the  latter 
offered  to  purchase  the  different  lots  at  the  prices,  if  equal  to  the  samples  fur- 
nished. The  wool  broker  accepted  the  offer,  provided  the  wool  dealer  at 
Hartford  would  come  to  Boston  and  examine  the  wool  on  a  day  named,  and 
then  report  if  he  would  take  it.  The  wool  dealer  went  to  Boston,  and  after 
examining  certain  of  the  bales  as  fully  as  he  desired,  and  being  offered  an  op- 
portunity to  examine  all  the  remaining  bales,  and  to  have  them  open  for  his 
inspection,  which  offer  he  declined,  purchased.  The  wool  proved,  unknown 
to  the  vendor,  to  have  been  deceitfully  packed,  rotten  and  damaged  wool 
and  tags  being  concealed  by  an  outer  covering  of  fleeces  in  their  ordinary 
state.  The  supreme  court  of  the  United  States  held  that  this  was  not  a  sale 
by  sample,  and  that  there  was  no  implied  warranty  of  quality,  or  that  the 
goods  were  equal  to  the  sample  produced.  "One  of  the  main  reasons,"  said 
Mr.  J astice  Davis,  "  why  the  rule  does  not  apply  in  a  case  of  a  sale  by  sample, 
is  because  there  is  no  opportunity  for  a  personal  examination  of  the  bulk  of 
the  commodity  which  the  sample  is  shown  to  represent. "  In  this  case  it  was 
clear  that  the  purchaser  had  full  opportunity  to  examine  the  goods,  but  was 
satisfied  to  dispense  with  it.  Again,  where  the  defendants  wrote  plaintiffs  a 
letter  saying  that  "advices  received  from  Trieste  this  morning  by  an  English 
packet  quote  first  quality  of  Ferrara  hemp  same  as  sold  to  yon,  "  and  the  hemp 
bad  been  represented  as  of  first  quality,  but  the  plaintiffs  here  examined  it 
by  cutting  open  one  bale,  and  might  have  examined  all  if  they  had  desired, 
it  was  held  that  this  was  not  a  sale  by  sample.  "The  plaintiff,"  said  Bron- 
son,  J.,  "was  told  to  examine,  and  did  examine,  the  hemp  for  himself.  He 
inspected  the  bales,  cut  open  one  of  them,  and  was  at  liberty  to  open  others, 
had  he  chosen  to  do  so.  If  he  was.  not  satisfied  of  the  quality  and  condition 
of  the  goods,  he  should  either  have  proceeded  to  a  further  examination,  or 
provided  against  a  possible  loss  by  requiring  a  warranty."8 

In  Bdrne  v.  Dodd*  the  defendant  sold  the  plaintiff,  in  his  shop,  a  number 
of  blankets  in  bales,  exhibiting  at  the  time  to  the  plaintiff  several  pairs  of 
the  blankets,  which  the  latter  examined  and  found  sound.  The  rest  were 
not  examined,  though  they  might  have  been.  On  delivery  they  were  found 
to  be  moth-eaten.  "The  mere  circumstance,"  said  Jewett,  J.,  "that  the 
seller  exhibits  a  sample  at  the  time  of  the  sale  will  not  of  itself  make  it  a  sale 
by  sample,  so  as  to  subject  the  seller  to  liability  on  an  implied  warranty  as  to  , 
the  nature  and  quality  of  the  goods;  because  it  may  be  exhibited,  not  as  a 
warranty  that  the  bulk  corresponds  to  it,  but  merely  to  enable  the  purchaser 
to  form  a  judgment  as  to  its  kind  and  quality.  If  the  contract  be  connected, 
by  the  circumstances  attending  the  sale,  with  the  sample,  and  refer  to  it, 
and  it  be  exhibited  as  the  inducement  to  the  contract,  it  may  be  a  sale  by 
sample;  and  then  the  consequence  follows  that  the  seller  warrants  the  bulk 
of  the  goods  to  correspond  with  the  specimen  exhibited  as  a  sample.  Whether 
a  sale  be  a  sale  by  sample  or  not,  is  a  question  of  fact  to  find  from  the  evidence * 

1  Moody  v.  Gregson,  L.  R.  4  Bxch.  49 ;  *  10  Wall.  88. 

Gardiner  v.  Grey,  4  Camp.  114 ;  Boyd  v.  8  Salisbury  v.  Stainer,  19  Wend.  169. 

Wilson,  83  Pa.  St.  325 ;  Heilbut  v.  Hick-  «  5  N.  Y.  95. 
son,  L.  B.  7  C.  P.  438. 
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In  eaoh  case;  and,  to  authorize  a  jury  to  find  such  a  contract,  the  evidence  must 
satisfactorily  show  that  the  parties  contracted  solely  in  reference  to  the  sam- 
ple exhibited;  that  they  mutually  understood  that  they  were  dealing  with 
the  sample  as  an  agreement  or  understanding  that  the  bulk  of  the  commodity 
corresponded  with  it;  or,  in  other  words,  the  evidence  must  be  such  as  to 
authorize  the  jury,  under  all  the  circumstances  of  the  case,  to  find  that  the  sale 
was  intended  by  the  parties  as  a  sale  by  sample.  *  *  *  That  a  personal 
examination  of  the  bulk  of  the  goods  by  the  purchaser  at  the  time  of  the  sale 
is  not  practicable  nor  convenient,  furnishes  no  sufficient  ground,  of  itself, 
to  say  that  the  sale  is  by  sample. "  The  want  of  an  opportunity,  from  what- 
ever cause,  for  such  an  examination,  is  doubtless  a  strong  fact  in  reference 
to  the  question  of  the  character  of  the  sale,  whether  it  is  made  by  sample  or 
not;  but  it  is,  nevertheless,  true  that  a  contract  of  sale  by  sample  may  be 
made,  whether  such  examination  be  practicable  or  not,  if  the  parties  so  agree. 
Where  the  acts  and  declarations  of  the  parties  in  making  the  contract  for 
the  sale  of  goods  are  of  doubtful  construction,  evidence  that  it  was  im- 
practicable or  inconvenient  to  examine  the  bulk  of  the  goods  would  be  proper, 
and,  in  connection  with  evidence  of  other  circumstances  attending  the  trans- 
action, might  aid  in  coming  to  a  correct  conclusion  in  respect  to  the  true 
character  of  the  contract." 1 

§  20.  Implied  Warranty  of  Title— The  Bule  in  England.  "It  is 
very  remarkable,"  said  Parke,  B.,  in  Morley  v.  Attenborough?  "that  there 
should  be  any  doubt  on  this  subject,  it  being  certainly  a  question  so  likely  to 
be  of  common  occurrence,  especially  in  this  commercial  country.  Such  a  point 
one  would  have  thought  would  not  have  admitted  of  any  doubt.  The  bar- 
gain and  sale  of  a  specified  chattel  by  our  law,  which  differs  in  that  respect 
from  the  civil  law,  undoubtedly  transfers  all  the  property  the  vendor  has, 
where  nothing  further  remains  to  be  done,  according  to  the  intent  of  the  par- 
ties. But  it  is  made  a  question  whether  there  is  annexed  by  law  to  such  a 
contract,  which  operates  as  a  conveyance  of  the  property,  an  implied  agreement 
on  the  part  of  the  vendor  that  he  has  the  ability  to  convey."  Mr.  Baron 
Parke,  as  a  result  of  the  consideration  of  all  the  cases  held,  "that  there  is 
by  the  law  of  England  no  warranty  of  title  in  the  actual  contract  of  sale,  any 
more  than  there  is  of  quality.  The  rule  of  caveat  emptor  applies  to  both." 
.  Morley  v.  Attenborough  was  the  case  of  the  sale  of  an  unredeemed  pledge 
by  a  pawnbroker,  and  it  was  held  that  there  was  no  implied  warranty  of  title. 
A  few  years  later  the  case  Of  Eicholz  v.  Bannister 8  was  decided  by  the  com- 
mon pleas.  Here  the  plaintiff  purchased  at  the  defendant's  warehouse  cer- 
tain goods  described  as  "a  job  just  received  by  him."  After  the  goods  were 
delivered  and  paid  for,  it  turned  out  that  they  had  been  stolen,  and  the  pur- 
chaser was  compelled  to  give  them  up  to  the  true  owner.  He  then  brought 
an  action  for  the  purchase  money  paid  by  him,  and  it  was  held  that  he  ought 
to  recover. 

It  will  thus  be  seen  that  the  law  in  England  on  this  subject  is  not  very 
clear. 

But  Mr.  Benjamin,  in  his  work  on  Sales,4  says:  "On  the  whole,  it  is  submit- 
ted that  since  the  decision  in  Eicholz  v.  Bannister  the  rule  is  substantially 
altered.   The  exception  here  became  the  rule,  and  the  old  rule  has  dwindled 


1  Gardiner  v.  Grey,  4  Camp.  144 ;  Powell 
V.  Horton,  2  Ding.  N.  C.  668 ;  Tye  v.  Fyue- 
niore,  3  Camp.  462;  Carter  v.  Crick,  4 
Hurl.  &  N.  412;  Towerson  v.  Aspatna,  27 
Law  T.  (N.  8.)  276;  Russell  v.  Nicolofulo, 
8  C.  B.  (N.  8.)  362;  Josling  v.  Kihgsford, 
13  C.  B.  (N,  8.)  447;  Megaw  v.  Malloy, 
L.  R.  2  Ir.  530;  Waring  v.  Mason,  18 
Wend.  425 ;  Ames  v.  Jones,  77  N.  Y.  614 ; 


Atwater  v.  Clane*.  107  Mass.  389:  Bcbuit- 
zer  v.  Oriental  Print  Works,  114  Mass.  123; 
Whitmore  v.  South  Boston  Iron  Co.  2 
Allen,  52;  Jones  v.  Wassnn,  8  Baxt.  211; 
Day  v.  Raguet,  14  Minn.  273,  (Gil.  203.) 

*3Excli.  609. 
.  »17C.B.  (N.8.)  708.  * 

*  Page839. 
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into  the  exception,  by  reason,  as  Lord  Campbell  said,  of  having  been  welt 
nigh  eaten  away.  The  rule  at  present  would  seem  to  be  stated  more  in  ac- 
cord with  the  recent  decisions,  if  put  in  terms  like  the  following:  A  sale  of 
personal  chattels  implies  an  affirmation  by  the  vendor  that  the  chattel  is  his, 
and  therefore  he  warrants  the  title,  unless  it  be  shown  by  the  facts  and  cir- 
cumstances of  the  sale  that  the  vendor  did  not  intend  to  assert  ownership,  but 
only  to  transfer  such  interest  as  he  might  have  in  the  chattels  sold." 1 

§  21.  Implied  Warranty  of  Title  —  The  American  Rule.  In  the 
United  States  there  is  no  such  confusion  or  uncertainty  in  the  decisions;  but 
the  implied  warranty  of  title  is  well  established.  "It  may  now  be  regarded 
as  well  settled,"  says  Shabswood,  J.,  "that  a  person  selling  as  his  own  per- 
sonal property  of  which  he  is  in  possession,  warrants  the  title  to  the  thing 
sold;  and  that  if,  by  reason  of  a  defect  of  title,  nothing  passes,  the  purchaser 
may  recover  back  his  money,  though  there  be  no  fraud  or  warranty  on  the  part 
of  the  vendor."8 

§  22.  Necessary  Depreciation— No  Implied  Warranty.  There  is  no 
implied  warranty  against  a  necessary  and  likely  depreciation  which  may  take 
place  in  the  quality  of  the  goods  between  the  time  of  the  sale  and  the  delivery 
into  the  hands  of  the  purchaser.  Thus,  when  ale  was  sold  in  Chicago  to  a 
party  in  Montana,  it  was  held  that  there  was  no  warranty  that  it  would  bear 
transportation  to  Montana.3  So,  where  a  sale  of  wheat  was  made  by  sample, 
the  court  said:  "There  is  no  pretense  that  there  was  any  difference  between 
the  sample  and  the  cargo,  except  that  the  latter  was  treated  in  a  manner  inci- 
dent to  every  cargo  of  southern  wheat.  This  deterioration  of  the  cargo,  and 
which  undoubtedly  prevented  its  malting,  was  a  fact  against  which  the  exhi- 
bition of  the  sample  did  not  warrant,  and  it  is  a  fact  with  which  the  defend- 
ants (purchasers)  must  be  presumed  to  be  acquainted ;  for  the  law  will  pre- 
sume every  dealer  in  articles  brought  to  market  acquainted  with  all  the  cir- 
cumstances usually  attendant  on  cargoes  composed  of  these  articles." 

28.  Warranty  Implied  from  Custom  of  Trade.  In  the  early  Eng- 
case  of  Jones  v.  Botoden,*  it  was  proved  that  on  auction  sales  of  drugs 
it  was  the  custom  to  state  in  the  catalogue  whether  the  goods  were  sea- 
damaged  or  not.   The  defendants  had  offered  for  sale  at  auction  a  quantity  of 


VAnd  see  Brown  v.  Cockburn,  37  U.  C. 
Q.  B.  692;  Johnston  v.  Barker,  20  U.  C. 
C.  P.  220;  Mercer  v.  Cosman,  2  Hann. 
(X.  B.)  240;  Somera  v.  O'Donoghue,  9  U. 
C.  C.  P.  210. 

*  People's  Bank  v.  Kurtz,  11  W.  N.  225; 

2  Kent,  Comm.  478;  Story,  Sales,  3  367; 
Ricks  v.  Delahunty,  8  Port.  137 ;  William- 
son v.  8am m oris,  34  Ala.  691 ;  Hoe  v.  San- 
bom,  21  N.  Y.  555;  McKnight  v.  Devlin, 
62  N.  Y.  401 ;  McCoy  v.  Artcher,  3  Barb. 
323;  Dresser  v.  Ainsworth,  9  Barb.  619; 
Vibb&rd  v.  Johnson,  19  Johns.  77;  Her- 
mance  v.  Veraoy,  6  Johns.  5;  Sweet  v. 
Colgate,  20  Johns.  196;  Baker  v.  Arnot, 
67  N.  Y.  448;  Whitney  v.  Hey  wood,  6 
Cush.  82;  Hubbard  v.  Bliss,  12  Allen.  590 ; 
Shattuck  v.  Green,  104  Mass.  45;  Cash- 
ing v.  Breed,  14  Allen,  376 ;  Emerson  v. 
'"ngham,  10  Mass.  202;  Coolidge  v.  Brig- 
nam,  1  Mete.  551 ;  Grose  v.  Ilennessy,  13 
Allen,  390;  Door  v.  Fisher,  1  Cush.  273; 
Fogg  v.  Wilcutt,  1  Cush.  300;  Bennett  v. 

•  Bartlett,  6  Cash.  225;  McCabe  v.  More- 
head,  1  Watts  &  S.  513;  Moser  v.  Hoch, 

3  Pa.  St.  230;  Boyd  v.  Bobst,  2  Dall.  91; 


Whitaker  v.  Eastwick,  75  Pa.  St.  229; 
Porter  v.  Bright,  82  Pa.  8t.  443 ;  Ritchie  v. 
Summers,  3  Yeates,  531;  Chamley 
Dulles.  8  Watts  &  8.  361 ;  Swaizey  v.' Par- 
ker, 50  Pa.  St.  450 ;  Flynn  v.  Allen,  57  Pa. 
St.  482;  Lyons  v.  Devilbis,  22  Ta.  St.  185; 
Wood  v.  Sheldon,  42  N.  J.  Law,  421 ; 
Byrnside  v.  Burdett,  15  W.  Va.  702 ;  Mock- 
bee  v.  Gardner,  2Har.  AG.  176 ;  Osgood  v. 
Lewis,  Id.  495;  Chisin  v.  Woods,  Hardin, 
531;  Chancellor  v.  Wiggins,  4  B.  Mon. 
201;  Marshall  v.  Duke,  51  Ind.  62;  Long 
v.  Anderson,  62  Ind.  637;  Morris  v. 
Thompson,  85  111.  16;  Gookin  v.  Graham, 
5  Humph.  480;  Wood  v.  Cavin,  1  Head, 
506  ;  Calcock  v.  Goode,  3  Mc.  513;  Hale 
v.  Smith,  6  Me.  420 ;  Butler  v.  Tufts,  13 
Me.  302;  Gaylorv.  Copes,  16  Fed  Rep.  49; 
Storm  v.  Smith,  43  Miss.  497 ;  Lewis  v. 
Smith,  4  Fla.  47 ;  Inge  v.  Bond,  3  Hawks, 
101 ;  Thurston  v.  Spratt,  52  Me.  202;  Long 
v.  llickbottom,  28  Miss.  772 ;  Huntington 
v.  Hall,  36  Me.  501 ;  Matheney  v.  Mason, 
73  Mo.  677;  Gross  v.  Kierski,  41  Cal.  114. 

»  Leggatt  v.  Sands,  60  111.  158.  , 

*4  Taunt.  847. 
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pimento,  without  saying  anything  about  its  condition,  and  it  was  purchased 
by  the  plaintiffs.  It  was  held  that  there  arose  from  this  custom  an  implied 
warranty  that  the  pimento  in  this  case  was  not  sea-damaged,  "since  it  is 
usual,"  said  Mansfield,  C.  J.,  "to  mention  the  fact,  if  pimento  is  sea-dam- 
aged; when  this  is  not  mentioned  as  such,  how  would  any  one  understand  the 
catalogue,  having  simply  the  word  'pimento,'  but  not  particularized  as  sea- 
damaged?"  Heath,  J.,  concurred,  and  mentioned  a  trial  before  himself,  and 
a  nisi  prius  decision  of  his  that  where  sheep  were  sold  as  stock,  there  was  an 
implied  warranty  that  they  were  sound;  proof  having  been  given  that  snob 
was  the  custom  of  the  trade. 

In  several  cases  in  the  courts  of  the  United  States,  usage  has  been  held  suf- 
ficient to  supply  a  warranty  which  otherwise  would  not  have  been  implied.1 
But  in  by  far  the  larger  number  of  American  adjudications  on  this  subject 
usages  of  this  character  have  been  rejected,  on  the  ground  that  they  were  in- 
tended to  defeat  the  operation  of  a  rule  of  law,  and  were  therefore  inadmissi- 
ble.8 John  D.  Lawson. 

St.  Louis,  Mo. 


1  Fatraan  v.  Thompson,  2  Disn.  482; 
Gunther  v.  Atwell,  19  Md.  167 ;  Sumner 
v.  Tyson,  20  N.  H.  384. 

•Barnard  v.  Kellogg,  10  Wall.  883; 
Mixer  v.  Cobnrn,  11  Mete.  667;  Casco 
ManuPg Co.  v.  Dixon,  3 Cush.  407 ;  People's 
Bank  v.  Bogert,  16  Hun,  270;  Dodd  v. 
Farlow,  11  Allen,  426;  Thompson  t.  Ash- 
ton,  13  Johns.  416 ;  14  Johns.  316 ;  Board- 


man  t.  Spooner,  13  Allen,  863 ;  Baird  v. 
Mathews,  6  Dana,  129;  Wetherell  v.  Neil- 
son,  20  Pa.  St.  448,  (overruling  Snowden 
v.  Warner,  3  Rawle,  101 ;)  Coxe  v.  Heis- 
ley,  19  Pa.  St.  243 ;  Beckwith  v.  Farnum, 
SR.  I.  230;  Dickinson  v.  Gay,  7  Allen, 
29;  Beirne  t.  Todd,  8  Sandf.  89;  6  N.  Y. 
73;  Whitmore  v.  South  Boston  R.  Co.  2 
Allen,  62. 


Holmes  Eleotbic  Protective  Go.  v.  Metropolitan  Burglar 

Alarm  Go. 

(Cireuit  Court,  8.  D.  New  York.   August  28,  1884.) 

L  Patents  for  Inventions— Patent  No.  120,874— -Electric  Lining  for  Safes. 
Patent  No.  120,874,  granted  to  Edwin  Holmes  and  Henry  C.  Roome,  Novem- 
ber 14, 1871,  construed  to  be  for  an  electrical  covering  fitting  the  outside  of 
safes,  as  distinguished  from  anelectrical  protection  applied  to  houses  and  other 
buildings,  and  to  rooms,  held  valid,  and  a  preliminary  injunction  granted. 

2.  Bame— Expiration  of  Foreign  Patent. 

The  provision  of  the  Statutes  that  a  United  States  patent  for  an  invention 
previously  patented  abroad  shall  be  so  limited  Ss  to  expire  at  the  same  time 
with  the  foreign  patent,  seems  to  mean  that  the  term  of  the  patent  here  shall 
be  as  long  as  the  remainder  of  the  term  for  which  the  patent  was  granted  there, 
without  reference  to  incidents  occurring  after  the  grant.  It  refers  to  fixing 
the  term,  not  to  keeping  the  foreign  patent  in  force.  Consequently,  held,  that 
the  lapsing  of  the  prior  foreign  patent  for  non-payment  of  tax  does  not  affect 
the  term  of  the  United  States  patent 

Motion  for  Injunction. 

Samuel  A.  Duncan,  for  complainant.  , 
Burton  N.  Harrison,  for  defendant. 

Wheeler,  J.    The  orator's  patent,  No.  120,874,  for  an  improve- 
ment in  electric  linings  for  safes,  granted  to  Edwin  Holmes  and  • 
Henry  C.  Roome,  November  14,  1871,  appears  to  be  for  an  electric 
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lining  to  an  outer  covering  for  the  safe,  insulated  from  the  safe,  and 
so  arranged  that  an  attempt  to  get  through  the  covering  will  affect 
the  electrical  conditions,  and  thereby  give  an  alarm.  The  inventors 
could  not  have  a  valid  patent  for  protecting  safes  by  electricity  any 
more  than  Morse  could  for  sending  messages  to  a  distance  by  thai 
agency;  neither  could  they  for  every  form  of  device  for  that  purpose, 
for  various  such  devices  existed  before  .their  invention.  They  were 
entitled  to  protection  only  for  their  specific  improvements  upon  what 
existed  before.  Ry.  Co.  v.  Sayles,  97  U.  S.  554.  So  far  as  shown, 
there  were  no  such  insulated  coverings  fitting  the  outside  of  safes  be* 
fore.  There  was  such  protection  for  the  outside  of  houses,  and  other 
buildings  and  rooms,  but  none  for  the  safes  themselves.  The  appli- 
cation of  this  form  of  protection  to  the  safes  themselves  is  different 
from  that  to  habitable  structures.  The  patent  appears  now  to  be 
valid  for  this  specific  improvement.  The  claims  are  for  a  safe  pro- 
vided with  the  outer  covering,  and  for  the  covering. 

It  is  also  urged  that  the  patent  has  expired,  because  the  invention 
is  the  subject  of  a  prior  English  patent  which  has  been  suffered  to 
lapse  for  non-payment  of  tax.  The  statute  merely  requires  that  in 
such  case  the  patent  shall  be  so  limited  as  to  expire  at  the  same  time 
with  the  foreign  patent.  Bev.  St.  §  4887.  This  seems  to  mean  that 
the  term  of  the  patent  here  shall  be  as  long  as  the  remainder  of  the 
term  for  which  the  patent  was  granted  there,  without  reference  to 
incidents  occurring  after  the  grant/  Henry  v.  Providence  Tool  Co.  8 
Ban.  &  A.  501;  Reuaner  v.  Sharp,  16  Blatchf.  383.  It  refers,  to  fix- 
ing the  term,  not  to  keeping  the  foreign  patent  in  force. 

It  is  urged  that  infringement  has  been  so  far  acquiesced  in  that  a 
preliminary  injunction  would  now  be  inequitable ;  but  this  claim  does 
not  appear  to  be  borne  out  by  the  proofs.  The  fact  of  infringement 
is  not  in  reality  contested.  The  patent  has  been  so  far  acquiesoed 
in,  respected,  and  upheld,  that,  appearing  to  be  good  and  valid  as  to 
this  specific  form  of  electrical  protection,  it  affords  sufficient  ground 
for  a  preliminary  injunction  to  restrain  further  infringement  by  the 
use  of  this  form. 

Motion  granted.  * 


L  BAIVOKS,  WHO  ARB,  AND  COMPENSATION  OF. 

A  person  rendering  aid  to  a  ship  in  distress  is  a  salvor,  whether  he  Is  a  mere 
volunteer  or  acts  upon  the  request  of  the  owner  or  agent  of  the  ship ;  and  un- 
less there  is  an  express  contract  to  the  contrary,  or  such  a  one  must  necessa- 
rily be  implied  from  the  circumstances  of  the  case,  the  law  implies  that  the 
service  is  to  be  compensated  for  on  the  usual  condition  of  the  ultimate  safety 
of  the  property. 


The  Qubbn  op  the  Pacific. 

[DUtriet  Court,  D.  Oregon.   September  9, 1884. 
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2.  Bamk—  Amount  of  Compensation. 

A  salvor  in  pursuance  of  a  request  is  entitled  to  compensation  according  to 
the  circumstances  of  the  case,  although  he  is  unsuccessful,  if  the  property  la 
not  lost  or  is  otherwise  saved;  but  a  mere  volunteer  is  not  entitled  to  any  com- 
pensation unless  he  succeeds,  and  the  fact  that  his  reward  depends  on  this  con- 
tingency may  enhance  the  amount  of  it;  but  even  when  a  salvor  acts  in  pur- 
suance of  a  request,  and  it  is  manifest  that  the  property  in  peril  must  be  wholly 
saved  or  lost,  his  compensation  also  depends  upon  the  contingency  of  success, 
and  should  be  enhanced  accordingly. 

3.  Bamk — Reward. 

In  awarding  compensation  for  a  salvage  service  the  courts  do  not  stop  at 
mere  payment  for  the  work  and  labor  performed,  but  go  further,  and  give  the 
salvor  an  appropriate  reward  in  the  interest  of  commerce  and  navigation. 

4.  Bamk— Elements  of  Compensation  for  Salvage. 

The  elements  that  enter  into  the  estimate  in  fixing  the  compensation  for  a 
salvage  service  are :  (1)  The  value  of  the  property  saved  and  of  that  employed 
in  saving  it;  (2)  the  degree  of  peril  from  which  the  saved  property  is  deliv- 
ered; (3)  the  risk  to  which  the  property  and  person  of  the  salvor  is  exposed; 
(4)  the  severity  and  duration  of  his  labor;  (5)  the  promptness  with  which  he 
interposed  his  services ;  and  (6)  the  skill,  courage,  and  judgment  involved  in 
them. 

5.  Same— Payment  for  Service,  when  not  a  Bar  to  Soit  for  Salvage. 

A  payment  received  by  a  salvor  as  for  work  and  labor  and  use  of  material, 
upon  the  reasonable  understanding  on  his  part  that  the  other  and  principal  sal- 
vors would  settle  and  receive  payment  on  the  same  basis  without  a  suit  for  sal- 
vage, Is  no  bar  to  such  salvor  intervening  for  his  interest  in  a  suit  subsequently 
brought  by  such  other  salvors  for  salvage,  and  receiving  his  due  share  of  the 
award  therefor,  less  the  payment  theretofore  made. 

In  Admiralty. 

M.  W.  Fechheimer  and  Henry  A  ch,  for  libelants 

Milton  Andro8  and  Cyrus  Dolph,  for  claimant. 

C.  E.  S.  Wood,  for  intervenors  Gray  et  al. 

John  H.  Woodward,  for  intervenors  Ritld  &  McDonald. 

Deady,  J.  This  suit  is  brought  against  the  steam-ship  Queen 
of  the  Pacific,  "her  tackle,  apparel,  furniture,  appurtenances,  and 
cargo,"  to  obtain  compensation  for  a  salvage  service  rendered  them 
by  the  libelants.  It  is  brought  by  George  Flavel,  the  managing  owner 
of  the  steam-tugs  C.  J.  Brenham,  Astoria,  and  Columbia;  and  W.  S. 
Sibson,  the  managing  owner  of  the  steam- tug  Pioneer;  and  21  others, 
comprising  the  crews  of  said  tugs,  and  for  all  others  entitled.  The 
libel  was  filed  October  13,  1,883,  and  on  the  same  day  the  vessel  was 
arrested  and  delivered  to  the  owner,  the  Pacific  Coast  Steam-ship 
Company,  on  a  claim  made  by  Mr.  C.  H.  Prescott,  its  managing  agent 
at  this  port.  The  answer  of  the  claimant  was  filed  on  December  1st, 
and  admits  that  the  libelants  performed  a  salvage  service  in  respect 
to  the  vessel  and  cargo;  and  the  contest  between  the  parties  is  prac- 
tically confined  to  the  value  of  such  service,  and  particularly  to  cer- 
tain matters  of  fact,  upon  which  the  determination  of  this  question 
largely  depends. 

On  May  28, 1884,  the  Ilwaco  Steam  Navigation  Company,  J.  H.  D. 
Gray,  and  19  others,  the  crews  of  the  steam-tugs  Gen.  Canby  and 
Gen.  Miles  and  a  scow,  filed  a  libel  of  intervention  on  behalf  of  them- 
selves, as  the  owners,  agents,  and  crews  of  said  tugs  and  scow*  set- 
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ting  forth  the  part  they  performed  in  the  saving  of  the  vessel,  and 
asking  that  a  corresponding  portion  of  any  sum  allowed  as  a  com- 
pensation therefor  may  be  awarded  to  them  by  the  court. 

The  answer  of  the  claimant  to  the  libel  of  intervention  admits  that 
the  interveners  rendered  the  services  alleged  by  them,  but  denies  their 
alleged  value  and  importance,  and  the  circumstances  of  danger  and 
risk  relied  on  to  give  them  enhanced  value,  and  also  sets  up  that  they 
were  paid  for  by  the  claimant  at  the  time  as  follows :  To  said  Gray, 
as  agent  for  the  said  Ilwaco  Steam  Navigation  Company,  $600 ;  and 
to  said  Gray,  personally,  for  the  use  and  services  of  said  scow  and 
crew,  and  his  own  services,  $654. 

An  amendment  to  the  libel  of  intervention  admits  the  payment  al- 
leged in  the  answer,  but  denies  that  it  was  received  in  full  satisfaction 
of  the  service  rendered,  but  with  the  express  understanding  that  it 
should  not  operate  as  a  bar  to  the  claim  of  the  interveners  as  salvors 
in  any  suit  that  might  be  instituted  for  salvage. 

Between  November  21, 1883,  and  April  24, 1884,  three  libels  of  in- 
tervention were  filed  by  a  number  of  persons  who  appear  to  have  been 
employed  and  paid  by  the  claimant  to  throw  over  cargo,  or  were  of 
the  volunteer  crew  of  the  boat  from  the  life-saving  station.  From  the 
answers  of  the  claimant  thereto  it  appears  thai  this  crew  have  a  suit 
now  pending  against  the  Queen,  in  Washington  Territory,  for  the  same 
service,  and  that  the  stevedores  were  employed  and  paid  by  the  claim- 
ant at  the  rate  of  half  a  dollar  an  hour  for  their  labor,  and  the  proof 
sustains  the  answers  in  both  cases.  No  evidence  was  offered  or  argu- N 
ment  made  on  behalf  of  these  interveners,  and  it  is  taken  for  granted 
that  their  claims  are  abandoned  and  their  libels  will  be  dismissed. 
Separate  libels  of  intervention  were  also  filed  by  John  McDonald  and 
John  S.  Kidd,  alleging  that  they  assisted  in  saving  the  Queen, — Mc- 
Donald by  serving  as  "sole  fireman"  for  "ten  hours  or  more"  on  the 
tug  Pioneer  during  the  time  she  was  employed  in  rescuing  the  Queen, 
and  Kidd  as  "sole  engineer"  on  such  tug  during  all  such  time.  No 
defense  is  made  to  these  claims,  and  they  will  be  taken  as  confessed. 
Besides,  that  of  Eidd  is  proven  by  his  own  testimony. 

Briefly,  the  facts,  either  admitted  or  proven,  concerning  the  strand- 
ing of  the  vessel  and  her  rescue,  are  as  follows : 

On  September  2,  1883,  the  steam-ship  Queen  of  the  Pacific,  being 
engaged  in  the  coasting  trade  between  Portland  and  San  Francisco, 
left  the  latter  port  for  the  former,  and  arrived  off  the  mouth  of  the 
Columbia  river  in  the  forenoon  of  September  4th,  where  she  anch- 
ored for  a  time  within  the  sound  of  the  automatic  buoy,  and  then 
crossed  the  bar  and  entered  the  river  by  the  south  channel,  under  the 
direction  of  a  licensed  Columbia  bar  pilot,  whom  she  carried  for  that 
purpose.  The  weather  was  very  thick  with  fog  and  smoke,  the  wind 
was  light,  and  the  sea  quite  calm.  As  she  came  abreast  of  Clatsop 
spit  the  vessel  lost  the  channel  and  turned  to  the  southward ;  and  at 
or  near  high  water,  and  about  1 :  45  p.  m.,  ran  hard  and  fast  on  the 
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north  end  of  said  spit,  in  the  quicksand,  at  a  point  abont  one-fifth 
of  a  mile  to  the  south-westerly  of  a  straight  line  drawn  between  Gape 
Disappointment  and  Point  Adams  lights,  and  about  one  mile  and  a 
third  to  the  north-easterly  of  red  buoy  No.  2,  and  one  mile  and  a 
half  south  of  the  wreck  of  the  Great  Republic,  and  within  the  12-foot 
line,  where  she  lay,  heading  south-easterly,  at  nearly  a  right  angle 
with  the  channel,  until  she  was  pulled  off  the  next  day. 

On  this  voyage  the  Queen  had  on  board  Mr.  George  G.  Perkins,  the 
vice-president  of  and  a  director  in  the  Pacific  Goast  Steam-ship  Com- 
pany, and  one  of  its  general  managing  agents,  and  was  fully  equipped 
and  manned.  She  was  then  about  one  year  old,  and  worth  $485,- 
000,  and  carried  160  cabin  and  74  steerage  passengers,  and  1,860 
measured  tons  of  freight,  worth  $315,000,  of  which  $95,000  worth 
was  jettisoned,  together  with  the  United  States  mails  and  express 
matter  of  not  less  than  $22,750  in  value.  The  passage  money,  which 
was  prepaid  in  San  Francisco,  amounted  to  $3,124.56.  The  freight 
on  the  whole  cargo  was  $8,955.07,  and  on  the  portion  saved  it  was 
$5,912.28. 

.  As  soon  as  the  vessel  stranded  the  master  ordered  the  engines  re- 
versed, and  attempted  to  back  her  off,  but  without  success.  Guns 
were  at  once  fired  and  steam-whistles  blown  as  signals  of  distress, 
find  the  chief  officer,  Mr.  Hall,  dispatched  in  a  small  boat  to  Astoria, 
with  a  message  to  Capt.  George  Flavel,  one  of  the  libelants,  to  send 
all  the  tugs  under  his  control  to  the  assistance  of  the  Queen.  The 
signal  guns  were  heard  by  the  lookout  of  the  tug  J.  G.  Brenham,  then 
lying  at  anchor  in  Baker's  bay,  and  the  fact  at  once  communicated 
to  her  master,  M.  D.  Staples,  who  immediately  started  with  his  tug 
in  the  direction  of  the  spit,  taking  with  him,  at  the  request  of  Gapt. 
O.  T.  Harris,  then  in  charge  of  the  life-saving  station  at  Gape  Dis- 
appointment, a  life-boat  and  volunteer  crew.  The  weather  was  very 
thick,  and  the  Brenham  proceeded  under  a  slow  bell,  at  the  rate  of 
about,  six  miles  an  hour,  across  the  middle  sand,  directly  for  the  spit, 
through  a  channel  known  to  the  master,  and  called  the  "Cut-off,"  and 
reached  the  vicinity  of  the  Queen  in  about  25  minutes.  The  Bren- 
ham then  drew  about  11  feet  of  water,  and  approached  within  about 
150  feet  of  the  stern  of  the  ship,  and  a  little  on  the  port  quarter,  and 
was  hailed  by  some  one  thereon,  and  asked  to  "come  closer."  But, 
the  tug  striking  the  bottom,  she  withdrew  from  the  ship  near  one- 
fourth  of  a  mile,  but  within  ear-shot,  where  she  lay  to  until  near  5 
o'clock  in  the  eyening,  when,  having  received  about  125  of  the  Queen's 
passengers  from  her  starboard  gangway  by  means  of  the  life  and 
ship's  boat,  she  proceeded  to  Astoria,  where  she  arrived  with  the  pas- 
sengers at  half  past  6  o'clock,  and  delivered  a  message  from  the  Queen, 
concerning  their  disposition,  to  the  claimant's  agent  at  that  place. 

In  the  meanwhile,  the  steam-tug  Canby,  the  property  of  the  Ilwaoo 
Steam  Navigation  Company,  then  drawing  from  seven  and  a  half  to 
eight  feet  of  water,  in  the  coarse  of  its  regular  trip  from  Astoria  to 
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Gape  Disappointment,  met  Hall,  of  the  Queen,  on  his  way  to  Astoria 
in  the  small  boat,  when  the  master  of  the  tag, — Thomas  Parker,— 
learning  what  had  befallen  the  Queen,  returned  with  Hall  to  Astoria, 
where  the  latter  delivered  the  message  from  the  Queen  for  help  to 
Flavel.  The  intervenor  and  agent  of  the  Ganby,  J.  H.  D.  Gray,  hav- 
ing learned  from  Staples  and  Hall,  on  their  arrival  in  Astoria,  of  the 
condition  of  the  Queen,  immediately  and  of  his  own  motion  equipped 
and  manned  a  scow  belonging  to  himself,  then  lying  at  Astoria,  loaded 
with  sand,  and,  taking  it  in  tow  of  the  Ganby,  carried  it  to  the  Queen, 
unloading  the  sand  in  the  river  as  he  went,  and  giving  pilots  Gander- 
son  and  Doig  a  passage  there  on  the  tug;  and  this  he  did  with  the 
purpose,  then  publicly  avowed,  of  enabling  the  Queen  to  get  a  heavy 
anchor  out  astern  in  time  to  prevent  the  next  tide  from  swinging  her 
around  or  driving  her  farther  up  on  the  sand,  and  to  aid  in  lighten- 
ing her  of  her  cargo.  Gray  arrived  at  the  spit  between  4  and  5 
o'clock,  and  anchored  about  100  yards  off  the  ship's  port  quarter, 
where,  by  means  of  a  line  to  the  Queen  and  one  to  the  tug,  the  scow 
was  used  ad  a  ferry  between  the  two,  whereon  100  or  more,  passen- 
gers, with  their  hand  baggage,  were  transferred  from  the  Queen  to 
the  Ganby,  and  Gray  was  about  starting  with  them  to  Astoria,  when, 
at  the  request  of  the  master  of  the  former,  he  transferred  said  pas- 
sengers to  the  tug  Pioneer,  then  lately  arrived  from  Astoria,  and  re- 
mained with  the  Canby  by  the  Queen  to  assist*  in  putting  out  her 
anchor.  That  evening,  at  slack  low  water  and  about  U  o'clock,  the 
ship's  bow  anchor,  weighing  about  5,500  pounds,  was  lowered  onto 
the  scow  and  towed  astern  about  100  fathoms  by  Gray,  and  dropped 
a  little  off  the  port  quarter.  A  fourfold  purchase  was  then  applied 
to  the  inboard  end  of  the  12-inch  hawser  attached  to  this  anchor,  and 
the  fall  carried  to  the  steam-capstan,  and  hove  taut  for  the  purpose 
of  preventing  her  from  going  further  on  the  spit  and  also  of  helping 
her  off  on  the  next  high  tide. 

On  the  morning  of  the  5th,  Gray,  after  placing  the  scow  along-side 
of  the  Queen,  sent  the  Ganby  away  on  her  regular  business,  but  re- 
mained himself  with  the  scow,  and  took  from  the  ship  baggage  of  the 
value  of  $15,000,  and  express  matter  of  much  greater  value,  which, 
with  the  aid  of  the  Gen.  Miles,  a  steam-tug  belonging  to  said  Uwaco 
Steam  Navigation  Company,  he  safely  towed  to  Astoria  on  the  after- 
noon of  said  day. 

As  soon  as  Flavel  received  the  message  from  the  Queen,  on  the  4th, 
he  dispatched  from  Astoria  the  tug  Pioneer,  D.  J.  McVicar,  master, 
to  the  assistance  of  the  ship,  which,  with  Hall  and  his  small  boat 
and  crew  on  board,  reached  there  about  5  o'clock  p.  h.  of  the  same 
day,  and  anchored  about  one-fourth  of  a  mile  distant  from  the  Queen, 
where  she  received  the*  passengers  from  the  Canby,  as  above  stated, 
and  then  carried  them  to  Astoria,  where  she  arrived  about  8  o'clock 
in  the  evening,  and  remained  until  the  next  morning.  While  dis- 
patching the  Pioneer,  Flavel  had  the  tug  Astoria,  then  laid  up  at 
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her  dock,  made  ready  and  a  special  crew  employed,  and  sent  to  the 
aid  of  the  Queen,  where  she  lay  until  the  next  morning. 

About  9  o'clock  in  the  evening  of  the  4th  a  consultation  was  held 
on  board  the  Queen,  when  it  was  decided  that  if  the  ship's  anchor 
and  propeller  did  not  get  her  off  at  the  next  high  tide  the  cargo  should 
be  jettisoned.  And  to  this  end  the  ship's  engines  were  reversed,  and 
both  them  and  the  steam-capstan  worked  at  full  speed  for  about  two 
hours  and  a  half,  and  until  after  high  water,  but  without  moving  her. 
Accordingly,  between  2  and  3  o'clock  in  the  morning,  a  request  was 
sent  from  the  ship  to  the  Astoria  that  she  should  go  to  Gape  Disap- 
pointment and  get  some  soldiers  to  aid  in  throwing  over  the  cargo, 
but  those  on  board,  including  Noyes,  the  Astoria  agent  of  the  ship, 
thinking.it  doubtful  if  any  sufficient  number  of  soldiers  could  be  ob- 
tained at  the  cape,  and  also  concluding  that  it  was  not  safe  to  at- 
tempt to  move  in  the  dark,  the  tug  did  not  leave  her  anchorage  until 
4  o'clock  in  the  morning,  when  she  returned  to  Astoria,  where  Noyes 
procured  40  laborers,  and  returned  on  the  tug  to  the  ship  with  them 
about  9, o'clock  in  the  morning.  The  Astoria  also  took  down  a  scow, 
and  anchored  it  in  the  vicinity  of  the  ship. 

The  tugs  Pioneer  and  Brenham  laid  at  Astoria  all  night,  and  re- 
turned to  the  ship  about  1  or  8  o'clock  on  the  morning  of  the  5th. 
On  the  same  morning  the  tug  Columbia  was  lying  in  Baker's  bay, 
and  the  master,  Alexander  .Malcolm,  having  been  informed  that  the 
Queen  was  ashore,  went  to  her  aid  about  half  past  5  o'olook  and 
anchored.  Soon  after,  at  a  request  from  the  ship,  the  tug  returned 
to  the  cape  and  brought  back  24  men  and  a  surf-boat,  and  then  took 
the  small  remainder  of  the  Queen's  passengers  to  Astoria  and  returned 
to  the  ship  about  11  o'clock.  The  crew  of  the  Queen  commenced 
throwing  over  cargo  about  5  o'clock  in  the  morning,  and  continued 
to  do  so  until  about  11  o'clock,  aided  by  the  men  from  Astoria  and 
the  cape  as  soon  as  they  arrived.  At  first  they  discharged  through 
the  forward  and  after  ports;  bu.t  between  9  and  10  o'clock  the  star- 
board after-port  had  to  be  closed  on  account  of  the  rising  of  the  tide 
and  the  list  of  the  ship  to  that  side.  , 
.  The  libelant  George  Flavel  is  a  seaman  and  master  mariner  of 
experience,  and  has  been  familiar  with  the  entrance  to  the  Columbia 
river,  as  the  owner  and  manager  of  pilot  and  tug  boats  thereabout, 
for  more  than  a  quarter  of  a  century.  As  the  managing  owner  of 
the  tugs  Brenham,  Columbia,  and  Astoria,  and  the  managing  agont 
of  the  tug  Pioneer,  he  went  to  the  assistance  of  the  Queen  on  the 
morning  of  the  5th,  and  after  boarding  her  had  a  consultation  with 
the  master  of  the  ship  and  Mr.  Perkins,  substantially,  according  to 
the  testimony  of  the  latter,  as  follows :  The  master  of  the  Queen 
said  to  Flavel,  "We  are  in  a  tight  place,"  and  asked  him  what  he 
thought  of  it.  Flavel  asked  what  we  had  been  doing,  and  I  spoke' 
and  said  we  had  been  throwing  cargo  overboard  since  daylight,  and 
that  we  had  an  anchor  out  on  the  port  quarter  upon  a  120-fathom 
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line,  and  thai  "we  had  held  her  in  that  position."  Flavel  said  that 
was  all  right.  "I  asked  him  what  the  chances  were  for  getting  us 
off,  and  he  said  he  did  not  know;  that  he  would  do  his  best."  We 
ehatted  then  a  few  moments  and  Flavel  said :  "All  right ;  I  will  go 
on  board  and  do  what  I  can."  I  said:  "All  right;  go  on  board  and 
use  your  oWn  best  judgment,  and  do  the  best  yon  can  to  rescue  the 
ship,  and  we  will  do  the  best  we  can  to  look  after  her." 

About  half  past  11  o'clock  Flavel  returned  to  the  tugs  in  the  life- 
boat, and  caused  the  Brenham  and  Pioneer  to  be  made  fast  to  the 
ship's  stern,  by  passing  their  hawsers  through  her  port  quarter  and 
stern  chocks,  respectively,  and  then  the  Astoria  gave  her  hawser  to 
the  Brenham,  in  which  condition  they  pulled  on  the  ship  near  an 
hour.  The  flood-tide  was  setting  in  pretty  strong  across  the  track  of 
the  tugs,  and  made  it  difficult  to  keep  them  in  position.  The  Bren- 
ham and  Pioneer,  by  reason  of  the  current  and  swell,  were  driven  to- 
gether and  materially  injured,  and  were  in  danger  of  being  very  seri- 
ously injured,  if  not  sunk.  About  12  o'clock  the  Brenham's  hawser — 
a  large  towing  one — parted,  and  she  and  the  Astoria  were  separated 
from  the  ship.  The  Columbia  then  attempted  to  give  her  hawser  to 
the  Queen,  but  failed,  when  Flavel  boarded  her  and  succeeded  in  mak- 
ing her  fast  to  the  ship  in  the  place  of  the  Brenham,  along-side  of  the 
Pioneer.  The  Astoria  was  then  placed  in  front  of  the  Columbia,  and 
the  Brenham  in  front  of  the  Pioneer,  and  the  four  tugs,  thus  placed, 
pulled  at  the  ship  from  a  half  to  three  quarters  of  an  hour,  and  until 
high  water  slack,  when  she  came  off  the  spit  on  an  uneven  keel  with 
a  list  to  port,  rolling  and  striking  the  bottom,  but  in  an  uninjured 
condition,  and  proceeded  on  her  voyage.  - 

On  leaving  San  Francisco  the  Queen  drew  16  feet  3  inches  forward, 
and  18  feet  2  inches  aft,  though  owing  to  the  consumption  of  coal  on 
the  voyage  she  must  have  lightened  some  before  stranding,  but  how 
much  is  not  shown.  From  the  testimony  of  the  river  pilot — Stevens 
— who  took  charge  of  the  ship  at  Astoria  on  the  6th,  it  appears  that 
her  draught  aft  was  then  nearly  17  feet  and  the  draught  forward  was 
probably  reduced  in  the  same  proportion.  •  N 

The  diameter  of  the  ship's  wheel  is  16  feet,  and,  according  to  her 
model  in  evidence,  the  center  of  the  hub,  which  is  three  feet  in  diam- 
eter, is  nine  feet  above  the  line  of  the  keel.  At  low  water,  the  hub, 
when  not  covered  by  the  swell  of  the  sea,  was  clearly  visible,  from 
which  it  is  rightly  inferred  that  the  ship  had  then  not  more  than 
eight  feet  of  water  under  her  stern,  when  on  an  even  keel.  Her  en- 
gines were  rated  at  3,000  horse-power,  but  were  never  worked  beyond 
2,100  or  2,200  horse-power.  The  engineer ,  testifies  that  he  com- 
menced to  work  them  about  12 : 40  p.  m.  of  the  5th,  but,  as  the  wheel 
was  buried  in  the  sand,  they  worked  slowly  until  it  waB  cleared. 
They  were  working  at  their  full  capacity  when  the  ship  came  off,  and 
had' been  for  the  half  hour  immediately  preceding.  The  engine  that 
worked  the  steam-capstan,  to  which  the  anchor  line  was  attached,  is 
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about  50  horse-power,  and  was  also  working  at  its  fall  capacity  when 
the  ship  came  off  the  spit.  The  combined  power  of  the  foor  tags  is 
a  little  over  1,100  horse-power,  and  the  position  they  occupied  with 
reference  to  the  ship,  when  they  first  commenced  palling  on  her,  was 
four  points  or  less  off  her  port  quarter,  but  for  some  time  before  she 
came  off  it  was  about  two  points  off  said  quarter. 

In  my  judgment,  Flavel  acted  wisely  in  keeping  the  tags  well  off 
the  ship's  quarter,  rather  than  astern, — at  least,  until  the  moment  of 
high  water,  when  she  was  expected  to  come  off,  if  at  all, — for  by  that 
means  she  was  worked  sideways  in  her  bed,  and  thus  freed  from  the 
pressure  of  the  sand-bank  which  had  naturally  formed  around  her 
quarters  and  under  her  stern,  and  so  far  barred  her  way  off  the  spit. 
And  being  unable  by  her  own  power,  or  any  power  applied  directly 
astern,  to  work  herself  in  her  bed"  and  break  np  this  sand-bank  in 
which  she  was  imprisoned,  it  is  altogether  improbable  that  the  Queen 
would  ever  have  gotten  off  the  spit  by  her  own  unaided  efforts,  or  by 
any  aid  short  of  that  furnished  by  Gapt.  Flavel. 

According  to  the  tide  tables  for  the  Pacific  coast,  published  by  the 
"U.  S.  Coast  and  Geodetic  Survey  Office,"  the  second  high  water  at 
Astoria,  on  September  4, 1883,  occurred  at  2 : 13  p.  m.,  and  the  water 
rose  8.9  feet.  The  first  high  water  on  the  next  day  occurred  at  2 : 37 
a.m.,  and  measured  7.4  feet;  and  the  second  one  at  2:39  p.  m.,  and 
stood  at  8.7  feet.  The  tides  continued  to  decrease  in  height  until  the 
10th,  when  they  stood  at  5.9  and  7.4  feet.  By  the  "tide  constants," 
given  in  the  appendix  to  these  tables,  it  appears  that  the  high  tides 
on  the  fourth  and  fifth  of  September  occurred  at  "Clatsop  (near  Point 
Adams)"  only  seven  minutes  sooner  than  at  Astoria,  and  were  one- 
tenth  of  a  foot  lower.  Counsel  for  the  claimant  assumes  that  the 
facts  stated  in  this  "constant"  are  true.  But  I  do  not  understand 
that  they  are  put  forth  as  being  anything  more  than  approximately 
true,  and  in  this  instance  they  appear  to  fall  far  short  of  even  that. 
Point  Adams,  at  the  nearest  point,  is  over  three  miles  from  the  place 
where  the  Queen  was  stranded,  in  a  direction  nearly  E.  S.  E.,  and 
the  tide  is  full  at  the  latter  place  probably  sooner  than  at  the  former. 
v  Capt.  Harris,  of  the  life-saving  station  at  Cape  Disappointment,  tes- 
tifies that  the  tide  is  35  to  40  minutes  earlier  at  the  cape  than  As- 
toria, and  that  a  steam-boat  leaving  the  former  place  on  a  high  tide 
will  ordinarily  oarry  it  with  her  to  Astoria.  There  is  no  direct  evi- 
dence of  the  distance  from  the  cape  or  the  spit  to  Astoria,  but  there 
are  a  good  many  circumstances  bearing  quite  directly  on  the  ques- 
tion, and  I  think  the  fact  is  of  that  character  that  the  court  may 
take  notice  of  it.  By  the  chart  of  the  mouth  of  the  Colombia  river, 
"Sheet  No.  1,"  published  by  the  United  States  ooast  survey,  1881,  it 
appears  that  Astoria  is  about  ten  miles  from  Cape  Disappointment, 
and  about  eight  from  the  point  where  the  Queen  was  stranded.  Now, 
if  the  tide  wave  or  swell  moves  from  the  cape  to  Astoria  in  40  min- 
utes, or  a  mile  in  four  minutes,  the  tide  would  be  high  at  the  spit 
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about  82  minutes  sooner  than  at  Astoria.  This  conclusion  accords 
with  common  observation  and  experience,  while  the  statement  that 
the  tide  wave  moves  from  the  spit  to  Astoria  in  seven  minutes,  or  at 
the  rate  of  a  mile  in  seven-eighths  of  a  minute,  is  contrary  to  both 
and  improbable  on  its  face.  According  to  this  conclusion,  it  was 
high  tide  on  the  spit,  on  the  afternoon  of  September  the  4th,  at 
1:41,  and  on  the  afternoon  of  the  5th  at  2:07.  It  may,  then,  be 
regarded  as  morally  certain  that  the  Queen  went  on  and  came  off  the 
spit  at  high  water  slack. 

During  the  4th  and  5th  the  weather  was  very  thick,  although  the  fog 
lifted  some  at  times,  and  the  night  very  dark.  Around  the  Queen 
there  was  constantly  a  choppy  sea,  with  a  swell  of  about  six  feet,  with 
an  occasional  tide  rip  or  light  breaker  on  her  stern  and  starboard  quar- 
ter, at  low  tide. 

According  to  the  observations  recorded  by  the  signal  service  at  Fort 
Ganby,  the  wind  on  September  4th  was  steady  from  the  north  at  the 
usual  times  of  observation,  namely,  3 :  52  a.  m.,  11 : 52  a.  m.,  and  7 : 52 
p.  m.,  at  the  rates  of  five,  six,  and  seven  miles  an  hour.  On  the  5th  it 
was  steady  from  the  north  at  the  first  observation,  at  the  rate  of  seven 
miles  an  hour;  and  at  the  second  and  third  ones  steady  from  the 
south  at  the  rates  of  twelve  and  eleven  miles  an  hour;  and  on  the  6th 
it  was  steady  from  the  south-east,  at  the  first  observation,  at  the  rate  of 
twelve  miles  an  hour;  and  at  the  second  and  third  ones  steady  from 
the  soath  at  the  rates  of  eighteen  and  six  miles  an  hour.  Capt.  Har- 
ris testifies  that  on  the  6th  there  was  a  gale  blowing  from  the  south- 
east at  Cape  Disappointment,  and  a  surf  on  the  spit  that  would  have 
made  it  very  dangerous  for  the  Queen  if  she  had  been  there. 

The  Brenham,  Columbia,  and  Astoria  are  wooden  vessels,  and  draw 
about  10  feet  of  water  each.  The  first  is  about  100  tons  burden  and 
240  horse-power;  the  second  is  about  90  tons  burden  and  the  same 
power;  and  the  third  is  about  125  tons  burden  and  300  horse-power. 
The  Pioneer  is  an  iron  vessel  of  about  100  tons  burden  and  325  horse- 
power, and  draws  nine  and  a  half  feet  of  water.  They  were  each 
manned  with  a  master  and  sufficient  crew,  amounting  in  all  to  23 
persons.  The  only  evidence  in  relation  to  their  value  is  found  in  the 
testimony  of  the  libelant,  Flavel,  and  he  estimates  the  value  of  the 
Brenham  at  $25,000,  the  Astoria  at  $15,000,  the  Columbia  at  $35,000, 
and  the  Pioneer,  he  says,  is  held  by  her  owners  at  $60,000, — making 
in  all  the  sum  of  $135,000.  These  estimates  are  somewhat  general, 
and,  for  the  purposes  of  this  case,  I  find  the  value  of  the  tugs  to  be 
$100,000.  The  cost  of  repairing  the  same,  on  account  of  the  inju- 
ries sustained  by  them  while  engaged  in  pulling  the  Queen  off  the  spit, 
including  the  value  of  four  hawsers,  either  cut  or  broken  in  the  oper- 
ation, according  to  the  testimony  of  Flavel,  is  $3,386.84,  to  which 
he  adds  $1,000  for  repairs  yet  to  be  made  to  the  Pioneer. 

These  tugs  are  maintained  by  their  owners,  primarily,  for  the  pur- 
pose of  towing  vessels  in  and  out  of  the  Columbia  river,  and  not  the 
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business  of  wrecking.  But,  nevertheless,  they  are  kept  prepared  for 
such  service  when  needed,  and  their  presence  and  maintenance  about 
the  mouth  of  the  river  is  a  very  material  security  and  benefit  to  the 
commerce  of  the  Columbia.  > 

The  Canby  and  Miles  are  wooden  vessels — the  first  one  of  76  tons 
measurement  and  8  feet  draught,  and  the  second  one  of  186  tons 
measurement  and  11  feet  draught.  The  scow  is  60  by  20  feet, 
deck  dimensions,  and  4  feet  deep  in  the  hold.  They  were  each  duly 
manned,  and  the  number  of  the  crews  amounted  in  the  aggregate  to 
19  persons.  The  Canby  is  admitted  to  be  worth  $15,000,  and  the 
Miles  is  alleged  to  be  worth  $47,000,  and  the  Scow  $600;  but,  for 
the  purposes  of  this  suit,  I  find  or  assume  that  they  are  worth,  col- 
lectively, $50,000. 

In  his  testimony,  the  master  of  the  Queen  endeavors  to  show  that 
the  tugs  under  Flavel's  charge  were  so  badly  managed  that  they 
were  but  little  if  any  assistance  to  the  Queen,  and  that,  in  fact,  she 
floated  off  at  high  water  with  the  aid  of  her  anchor  and  machinery. 
But  this  view  of  the  matter  is  opposed  to  the  undoubted  and  controll- 
ing circumstances  of  the  case,  and  contrary  to  the  weight  of  the  evi- 
dence generally.  It  is  also  in  direct  conflict  with  the  contemporane- 
ous and  unpremeditated  statement  of  the  master  contained  in  a  card 
of  thanks  dictated  by  him  to  the  editor  of  the  Daily  Astorian  on  Sep- 
tember the  5th,  and  published  over  his  signature  as  "Capt.  Queen  of 
the  Pacific, "  in  the  issue  of  that  paper  of  the  seventh  of  the  same 
month.  In  it,  after  premising  that  he  wishes  to  return  his  "sincere  i 
thanks  for  the  prompt  courage"  shown  by  so  many  "in  aiding  the 
Queen  of  the  Pacific, "  he  says : 

"My  special  thanks  are  due  to  Al.  Harris,  (of  the  life-saving  station;)  to  J. 
II.  D.  Gray,  who  stood  by  and  helped  from  the  start ;  to  George  Flavel,  to 
whose  determination  we  owe  the  safety  of  the  vessel;  to  bis  experienced  pi- 
lots; to  the  brave  men  who  took  off  the  passengers;  and  to  the  citizens  who 
kindly  cared  for  the  passengers  and  provided  them  with  all  they  required. 
The  services  of  all  were  of  the  best  nature,  and  are  gratefully  acknowledged. 
I  shall  ever  hold  them  in  remembrance,  and  again  desire  to  express  my  sin- 
cere thanks." 

On  the  same  occasion  the  master  publicly  toasted  Flavel  as  "the 
man  who  saved  the  Queen." 

Now,  after  making  all  due  allowance  for  the  kindly  and  grateful 
mood  in  which  this  toast  was  probably  drank  and  card  published,  it 
is  impossible  to  reconcile  what  is  said  in  either  of  them  concerning 
the  person  "who  saved  the  Queen,"  or  "to  whose  determination"  "the 
safety  of  the  vessel"  was  due,  and  the  evident  drift  and  purpose  of 
the  master's  subsequent  testimony,  and  particularly  with. certain 
statements  therein.  It  is  easy  to  see  that  the  card  and  the  toast 
came  from  the  heart,  and  the  testimony  from  the  head.  The  one  is 
the  spontaneous  and  unqualified  statement  of  the  witness'  feelings 
and  convictions  cotemporaneous  with  the  occurrence,  while  the  other 
is  plainly  the  studied  and  calculated  afterthought  in.whioh  he  under- 
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takes  to  depreciate,  as  far  as  possible,  the  character  and  benefit  of  the 
libelant's  services,  with  the  intention,  apparently,  of  diminishing  their 
value  in  this  suit. 

It  is  also  assumed  in  the  argument  for  the  claimant  that  the  Asto- 
ria refused  to  assist  the  Queen  in  the  effort  made  to  get  off  on  the 
morning  of  the  5th.  But  the  evidenoe  i8  satisfactory  that  no  request 
for  such  assistance  was  seat  to  the  Astoria  that  night,  nor  any  other 
than  the  one  to  go  to  the  cape  and  get  men  to  help  to  throw  over  the 
cargo.  The  claimant  also  contends  that  the  Queen  moved  astern  at 
high  tide  on  the  morning  of  the  5th.  The  third  officer  testifies  that 
by  the  use  of  the  lead  he  observed  her  move  astern  about  "nine  feet." 
The  master  says  she  either  moved  or  the  anchor  came  home,  but  he' 
does  not  say  which,  and  gives  no  reason  in  support  of  either  conclu- 
sion, save  hearsay  and  conjecture.  But  the  weight  of  the  evidence 
and  the  probabilities  of  the  case  are  decidedly  against  her  having 
moved.  Gapt.  Harris,  who  was  on  board  at  the  time  and  took  pains 
to  observe  the  hawser,  thinks  she  did  not  move  until  she  came  off. 
Neither  did  the  master  or  any  one  else  mention  the  fact,  or  even  al- 
lude to  it,  when  Flavel  went  on  board  the  Queen  to  confer  with  him 
and  ascertain  her  condition  before  going  to  work  to  try  to  get  her  off. 
And  it  seems  to  me  highly  probable  that  if  the  vessel  had  moved  any 
appreciable  distance  during  that  tide,  it  would  have  been  generally 
known  or  reported  on  board,  and  that  it  would  have  been  mentioned 
to  Flavel  on  this  occasion  as  a  material  if  not  a  hopef  ul  circumstance. 
But  if  she  did  move  a  short  distance — nine  or  even  forty  feet — this 
fact  does  not  tend  to  show  that  her  position  was  any  the  less  danger- 
ous, or  that  the  service  rendered  her  by  the  salvors  was  any  .the  less 
valuable.  The  vessel  did  not  come  off,  that  is  certain;  and  the  only 
rational  explanation  of  the  fact,  if  it  be  a  fact,  is,  as  suggested  by 
counsel  for  the  libelants,  that  instead  of  being  on  a  sloping  bottom 
she  was  in  a  "pocket,"  or  sink  in  the  sand^and  therefore  in  the  more 
danger. 

As  a  general  conclusion  from  these  premises,  I  find  that  the  libel- 
ants, and  the  intervenors  Gray  and  others,  performed  a  salvage  service 
in  aiding  to  get  the  Queen  off  Clatsop  spit,  without  which  she  would 
have  been  buried  in  thousand  there  long  ere  this;  that  the  scow  and 
the  tug  Canby,  and  particularly  the  four  tugs  employed  in  pulling  the 
Queen  off  the  spit,  incurred  material  risk,  and  that  the  salvors,  accord- 
ing to  the  respective  positions  and  employments,  displayed  skill,  judg- 
ment, and  courage  in  saving  the  Queen,  and  taking  off  and  removing 
to  a  place  of  safety  her  passengers,  their  baggage,  express  matter, 
and  mails;  that  Capt.  Gray,  by  his  wise  forethought  and  skillful  ap- 
preciation of  the  Queen's  situation,  in  taking  the  scow  to  the  ship, 
as  he  did,  for  the  purpose  of  getting  out  an  anchor,  and  the  attention 
and  aid  he  gave  to  the  doing  of  the  same,  contributed  very  materially 
to  the  saving  of  the  vessel;  that  Capt.  Flavel,  by  the  skillful,  cour- 
ageous, and  determined  manner  in  which  he  maneuvered  the  four. 
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tugs  under  his  control  on  the  5th,  under  circumstances  of  more  or 
less  risk  to  them  and  to  himself  personally,  rendered  a  very  great  serv- 
ice to  the  Queen,  without  which  in  all  probability  she  would  have 
been  a  total  loss. 

And  the  important  question  now  to  be  determined  in  the  oase  is 
the  amount  to  be  allowed  the  salvors.  •  But  preparatory  to  that,  and 
as  a  part  of  it,  the  defense  made  by  the  claimant  to  the  claim  of  the 
intervenors,  Gray  and  others,  must  be  considered  and  disposed  of. 
This  defense  turns  upon  the  effect  to  be  given  to  what  occurred  be- 
tween Gray  and  Perkins  at  Astoria  on  the  morning  of  the  6th.  The 
parties  are  substantially  agreed  in  their  account  of  the  transaction, 
except  in  one  particular.  Briefly  and  substantially  it  was  as  follows : 
Mr.  Perkins  asked  Gapt.  Gray  to  make  out  a  bill  for  his  services; 
that  he  wanted  to  get  away  to  Portland.  The  latter  wanted  to  know 
first  if  Flavel  was  going  to  settle,  and  the  former  said  he  thought  he 
would,  whereupon  Gray  made  out  his  bills  and  presented  them,  and 
they  were  paid  to  him  accordingly.  Gray  swears  that  when  he  pre- 
sented the  bills  to  Mr.  Perkins  he  said,  as  he  did  so,  these  bills  are 
for  "services,"  but  if  there  is  a  suit  for  "salvage,"  I  want  to  come  in 
with  the  rest;  to  which  the  latter  replied,  the  bills  are  very  reason- 
able, and  shall  be  paid;  and  if  there  is  any  suit  for  salvage,  yon 
shall  share  with  the  rest.  Mr.  Perkins  swears  that  he  has  "no  recol- 
lection" of  Gray's  saying  anything  about  any  further  claim  in  case  of 
a  suit  for  salvage,  but  that  he  volunteered  the  remark,  when  he  re- 
ceived the  bills,  that  if  Flavel  did  not  settle,  and  the  oase  went  to 
the  court  for  adjudication,  he  was  willing  the  court  should  "review" 
Gray's  claim,  if  it  could  be  done  without  hazarding  the  interests  of 
the  company. 

It  does  not  follow  that  because  Mr.  Perkins  does  not  now  recollect 
what  Gapt.  Gray  affirms  he  said,  that  the  statement  of  the  latter  is 
not  proven.  But,  admitting  that  it  is  not,  I  think  the  bills  were  pre- 
sented and  paid  under  the  apprehension  that  Flavel  was  going  to 
settle  on  the  basis  of  "service,"  rather  than  "salvage,"  and  that  there 
would  be  no  suit  about  the  matter ;  but  if  it  should  turn  out  other- 
wise, and  there  was  a  proceeding  for  salvage,  that  Gray  and  others 
should  not  be  prejudiced  thereby. 

Another  point  is  made  by  the  claimant  as  bearing  on  the  question 
of  the  amount  of  the  salvage,  and  that  is :  the  service  of  the  salvors 
was  not  voluntary,  but  rendered  in  pursuance  of  a  request  or  employ- 
ment on  the  part  of  the  claimant.  The  authority  cited  in  this  con- 
nection is  the  case  of  The  Undaunted,  Lush.  90,  92.  But  the  ruling 
in  this  case  is  only  to  the  effect  that,  when  the  services  are  rendered 
in  pursuance  of  a  request  from  a  vessel  in  danger  or  distress,  the 
party  rendering  them  is  entitled  to  recover  salvage,  according  to  the 
circumstances  of  the  oase,  although  such  services  prove  to  be  of  no 
benefit,  while  one  who  volunteers  his  services  to  a  vessel  under  the 
same  circumstances,  if  unsuccessful,  is  entitled  to  nothing.   But  in 
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either  ease  the  law  implies  thai  the  service  is  to  he  paid  on  the  usual 
condition  of  the  ultimate  safety  of  the  property  in  question.  The 
Versailles,  1-Curt.  860.  And  whether  the  faot  of  a  request  shall  af- 
fect the  amount  of  the  compensation  for  a  salvage  service  must  there- 
fore depend  upon  the  degree  of  danger  in  which  the  vessel  is  placed. 
If  she  is  in  no  danger  of  destruction  or  serious  damage,  but  only 
some  slight  injury,  she  may  be  a  reasonable  security  for  a  salvage  serv- 
ice rendered  her  upon  request,  although  it  should  prove  of  no  benefit 
to  her.  In  suoh  a  case,  compensation  not  depending  on  success,  the 
amount  of  salvage  may  very  properly  be  diminished  accordingly. 
And,  although  not  suggested  in  the  argument,  it  may  be  admitted 
that  if  Mr.  Perkins,  as  the  general  agent  of  the  claimant,  did  in  faot 
employ  the  salvors,  on  the  credit  of  the  Pacific  Coast  Steam-ship  Com- 
pany, to  assist  in  the  rescue  of  the  Queen,  assuming  the  solvency  of 
the  company,  the  risk  of  getting  nothing  for  their  services,  if  unsuc- 
cessful, would  not  enter  into  the  transaction,  and  should  not  be  con- 
sidered in  estimating  the  amount  of  their  compensation.  But  noth- 
ing of  that  kind  took  plaoe  on  this  occasion.  Certainly,  neither  the 
request  sent  to  Flavel  from  the  Queen  for  bis  tugs,  which  was  only  a 
more  direct  form  of  a  signal  of  distress,  nor  the  conversation  between 
him  and  Mr.  Perkins  on  the  deck  of  the  ship,  in  which  the  latter 
told  Flavel,  substantially,  to  do  what  he  could  to  get  the  ship  off 
and  they  would  look  after  her,  amounts  to  even  an  implied  contract 
whereby  the  Pacific  Coast  Steam-ship  Company  became  bound  to 
pay  the  libelants  for  their  services  as  salvors  whether  they  were  suc- 
cessful or  not.  But  it  also  appears,  from  the  master's  testimony, 
that  Mr.  Perkins  said  to  Flavel  on  this  occasion,  "We  want  your  as- 
sistance— we  make  no  bargain — we  will  do  nothing;"  from  which  it 
appears  that  the  agent  of  the  claimant,  while  aocepting  the  services 
of  the  libelants,  expressly  declined  to  make  any  agreement  concern- 
ing their  value,  or  to  bind  his  principal  to  the  payment  thereof  in  any 
contingency. 

In  the  absenoe  of  an  express  contract  to  the  contrary,  or  circum- 
stances from  which  such  contract  is  necessarily  implied,  the  presump- 
tion is  that  the  salvors  went  to  work  with  the  understanding  and  ex- 
pectation that  they  would  get  their  compensation,  if  any,  in  the  usual 
way, — off  the  bed-rock, — out  of  the  property  saved.  And  there  be- 
ing no  suoh  contract  or  circumstances  in  this  case,  the  salvors  would 
have  had  no  claim  for  salvage,  if  unsuccessful  in  their  efforts  to  save 
the  Queen,  because  she  was  in  a  peril  from  which  she  must  have  been 
wholly  saved  or  become  a  total  loss.  So  it  is  immaterial  in  this  case 
whether  the  service  of  the  salvors  was  rendered  upon  the  request  or 
employment  of  the  ship  or  not.  The  service  was  a  salvage  one,  and 
they  could  only  look  to  the  saved  property  for  their  compensation. 

Nothing  remains  but  to  determine  what  compensation  ought  to  be 
allowed  the  salvors.  And  this  is  always  the  perplexing  question  in 
these  cases.   Every  case  must  turn  largely  on  its  own  circumstances, 
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and,  in  the  nature  of  things,  the  award,  like  the  verdict  of  a  jury  in 
a  case  for  damages,  is  somewhat  arbitrary,  and  only  approximately 
right  and  just.  The  value  of  the  property  saved  is  $786,780.84,  and 
the  libelants  claim  that  the  award  ought  to  be  equal  to  20  per  centum 
of  that  amount,  or  about  $150,000.  The  claimant  has  not  directly 
suggested  what  amount  ought  to  be  allowed  for  the  service,  but,  from 
the  awards  made  in  the  cases  cited  by  counsel  as  furnishing  a  proper 
precedent  or  safe  guide  on  this  point,  it  appears  that  he  is  willing  to 
allow  from  $25,000  to  $35,000. 

In  awarding  compensation  for  a  salvage  service,  the  courts  do  not 
stop  at  mere  payment  for  the  work  and  labor  performed,  but  go  fur- 
ther, and  give  the  salvor  an  appropriate  reward,  in  the  interest  of 
commerce  and  navigation.    2  Pars.  Shipp.  &  Adm.  292. 

In  The  Versailles,  1  Curt.  355,  Mr.  Justice  Cuetis  says: 

"The  relief -of  property  from  an  impending  peril  of  the  sea  by  the  volun- 
tary exertion  of  ttyose  who  are  under  no  legal  obligation  to  render  assistance, 
and  the  consequent  ultimate  safety  of  the  property,  constitutes  a  technical 
case  of  salvage;  and  when  its  compensation  is  not  fixed  by  such  a  contract  as 
a  court  of  admiralty  will  enforce,  it  is  to  be  adjusted  according  to  those  lib- 
eral rules  which  have  been  found  beneficial  to  commerce!  and  have  long 
formed  a  part  of  the  marine  law." 

,  In  determining  the  amount  of  the  compensation  for  a  salvage 
service  the  elements  which  enter  into  the  estimate  are:  (1)  The 
value  of  the  property  saved  and  that  employed  in  saving  it ;  (2)  the 
degree  of  peril  from  which  the  saved  property  is  delivered ;  (3)  the 
risk  to  which  the  person  and  property  of  the  salvor  is  exposed;  (4)  the 
severity  and  duration  of  his  labor ;  (5)  the  promptness  with  which 
be  interposes  his  services;  and  (6)  the  skill,  courage,  and  judgment 
involved  in  them.  The  Versailles,  1  Curt.  361;  2  Pars.  Shipp.  A 
Adm.  293. 

In  all  these  particulars,  save  two, — the  risk  to  the  persons  and 
property  of  the  salvors,  and  the  severity  and  duration  of  their  labor, — 
this  is  a  case  for  a  large  award.  The  property  saved  is  of  great  value, 
and  it  certainly  was  in  extreme  peril,  and  that  it  could  be  saved  at 
all  was  very  improbable.  The  salvors  acted  promptly,  and  with 
great  skill  and  good  judgment;  and  while,  on  the  whole,  the  risk 
sustained  and  the  labor  performed  by  the  salvors  was  not  very  serious 
or  severe,  yet  they  were  so  material  as  to  be  well  worthy  of  consider- 
ation. 

After  careful  consideration  of  the  whole  matter  I  have  concluded 
to  award  the  salvors  the  sum  of  $64,700,  or  a  little  less  than  9  per 
centum  of  the  value  of  the  property  saved,  to  be  distributed  as  fol- 
lows :  For  repairs  on  the  Brenham,  Columbia,  and  Astoria,  including 
a  new  hawser  to  each,  the  Bums  of  $S20,  $1,120,  $560,  respectively, 
and  to  the  Pioneer  on  the  same  account,  $700;  to  the  tug  Pioneer 
and  its  crew,  $14,000;  and  the  tugs  Brenham,  Columbia,  and  Astoria, 
and  their  crews,  $27,000;  to  the  tug  Canby  and  its  crew,  $4,500; 
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the  tog  Miles  and  its  crew,  $500;  and  the  scow  and  its  crew,  $500. 
From  the  sums  awarded  to  the  several  tugs  and  their  orews,  except 
the  Miles,  there  must  first  be  paid  to  each  of  the  persons  composing 
said  crews  on  the  fourth  and  fifth  of  September  a  sum  .equal  to  the 
following  multiple  of  the  monthly  wages  he  was  then  receiving  or  was 
entitled  to  receive  for  ordinary  service  in  a  similar  capacity:  To 
each  master,  or  person  acting  as  such,  eight  times  a  month's  pay; 
to  each  pilot  and  engineer,  or  person  acting  as  such,  six  times  a 
month's  pay;  to  each  mate,  or  person  acting  as  such,  four  times  a 
month's  pay;  and  to  each  seaman,  or  other  person  of  said  crews,  two 
times  a  month's  pay. 

From  the  sums  awarded  to  the  Miles  and  the  soow,  and  their  crews, 
there  must  be  first  paid  to  the  persons  comprising  the  latter  as  fol- 
lows: To  the  master  and  pilot  of  the  Miles,  $70;  to  the  engineer, 
$50;  to  the  mate,  $30;  and  to  the  fireman,  three  deck  hands,  and 
the  cook,  $20  apiece ;  to  the  foreman  of  the  scow,  $60 ;  and  to  the 
three  deck  hands,  $40  each. 

The  remaining  portion  of  the  award,  $15,000  is  allotted  to  Capt. 
Flavel  and  Gapt.  Gray, — two-thirds  to  the  former  and  one-third  to 
the  latter.  The  conduct  of  both  these  men  on  this  occasion  was 
highly  meritorious  and  commendable,  and  deserves,  in  my  judgment, 
special  recognition  in  this  award.  Nor  ought  tho  faot  to  be  over- 
looked, in  this  connection,  that  the  latter  has  but  one  arm  and  the 
former  is  crippled  in  both  hands.  And,  looking  at  Gapt.  Flavel's 
relation  to  this  subject  generally,  as  well  as  in  this  particular  trans- 
action, by  the  light  of  what  is  commonly  known  in  this  country,  as 
well  as  the  evidence  in  this  case,  it  may  be  justly  said,  substantially, 
in  the  language  of  counsel,  that  the  enterprise  and  gallantry  displayed 
by  him  on  September  5th  was  such  as  would  reflect  great  credit  on  a 
much  younger  and  abler  man  than  himself.  It  is  not  common  to 
find  a  man  of  63  years  of  age,  crippled  in  his  hands  and  well  able  to 
live  without  labor,  who  will  exert  himself  and  incur  the  risk  of  bodily 
harm  that  Capt.  Flavel  did  on  this  occasion.  And  his  conduct  was 
praiseworthy  throughout.  When  his  tugs  were  being  seriously  dam- 
aged, and  their  destruction  seemed  not  improbable,  he  did  not  at- 
tempt to  drive  a  bargain  with  Mr.  Perkins  for  indemnity  in  case  he 
was  unsuccessful.  But,  regardless  of  consequences  and  determined  to 
save  the  ship  if  possible,  he  persisted  in  his  efforts,  and  by  his  pres- 
ence and  example  directed  and  encouraged  his  men,  and  shamed  them 
out  of  their  very  natural  and  reasonable  apprehensions.  Indeed,  he 
was  largely  animated  by  a  higher  motive  and  purpose  than  the  hope 
of  obtaining  any  pecuniary  reward.  As  is  well  known,  the  people  of 
Oregon  and  adjoining  territories  were  about  to  celebrate  the  com- 
pletion of  the  Northern  Pacific  Eailway.  Distinguished  persons  from 
all  parts  of  the  world  were  bound  here  to  participate  in  the  event, 
some  of  whom  were  on  the  Queen.  That  this  valuable  vessel  should 
become  a  wreck  on  our  shores  at  such  a  time  was  regarded  by  all 
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concerned  as  a  calamity  to  the  country.  Gapt.  Flavel  shared  this 
feeling,  and  as  a  matter  of  state  as  well  as  personal  pride  was  willing 
and  did  make  exertions  and  take  risks  that  under  other  circumstances 
he  might  well  have  declined. 

For  nearly  35  years  Capt.  Flavel  has  been  engaged  in  the  busi- 
ness of  pilotage,  towage,  and  salvage  about  the  month  of  the  Colum- 
bia river,  and  within  the  jurisdiction  of  this  court,  and  has  never  once 
sought  the  aid  of  the  same  to  enforce  a  claim  for  such  service.  The 
reasonable  and  obvious  inference  from  this  fact  is  that  his  demands 
have  not  been  extortionate  or  oppressive. 

In  the  decree,  provision  must  be  made  for  deducting  the  sums  here- 
tofore paid  the  intervenors,  Gray  and  the  Ilwaco  Steam-ship  Com- 
pany, for  their  respective  services  from  the  amounts  awarded  to  them, 
and  for  the  payment  of  the  remainder  only,  and  for  the  filing  with 
the  clerk  of  a  stipulation  by  the'  owners  of  the  tugs  and  scow,  and 
the  members  of  their  several  crews,  containing  a  schedule  or  state- 
ment of  the  position  or  employment  and  monthly  pay  of  each  one  of 
such  crews,  as  a  basis  upon  which  the  award  shall  be  so  far  distrib- 
uted. And  in  case  such  stipulation  is  not  filed  within  20  days  there- 
after, as  to  any  of  said  tugs  or  crew,  the  matter  may  be  brought  before 
the  court  for  determination  on  the  petition  of  the  person  interested. 


1.  Pilots — Duty  of — Unknown  Obstructions — East  River — Costs. 

A  pilot  is  not  an  insurer.  He  is  only  chargeable  for  negligence  when  ha 
fails  in  due  knowledge,  care,  or  skill,  or  to  avoid  all  obstructions  which  were 
known  or  ought  to  have  been  known  to  him. 

2.  Same— Injury  to  Tow— Costs. 

The  schooner  J.  B.  O.,  drawing  17)£  feet  of  water,  while  in  tow  of  the  tug 
J.  A.  Q.,  ran  upon  the  edge  of  an  obstruction  in  the  East  river,  400  to  500  feet 
easterly  from  the  .Nineteenth -street  buoy,  (Nes  Rock,)  near  mid-channel. 
Shortly  before  the  trial,  tbe  existence  of  a  pinnacle  rock  4  yards  square  on  the 
upper  surface,  and  12  V£  feet  below  low-water  mark,  was  for  the  first  time  dis- 
covered and  located  in  tbe  precise  region  where  the  schooner  struck.  Held, 
that  the  schooner  had  struck  upon  the  edge  of  the  newly-discovered  rock, 
previous  ignorance  of  which  was  not  a  fault,  and  that  the  pilot  having  pur- 
sued the  customary  course,  the  tug  was  not  liable  for  the  damage ;  but,  as  the 
facts  seemed  to  warrant  the  suit,  the  libel  was  dismissed  without  costs. 

In  Admiralty. 

Owen  dt  Gray,  for  libelant. 

Beebe,  Wilcox  d  Hobbs,  for  claimant. 

Brown,  J.  The  libel  in  this  case  was  filed  to  recover  damages  for 
alleged  negligence  in  the  pilot  of  the  steam-tug  James  A.  Garfield,  in 
running  the  schooner  James  B.  Ogden,  which  was  in  the  tow  of  the 


This  James  A.  Garfield. 


(Di$triet  Court,  8.  D.  New  York.   June  80,  1884.) 


THE  JAMES  A..  OAEFIELD, 
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steam- tug,  on  the  reef  of  rocks  near  the  buoy  off  Nineteenth  street, 
in  the  East  river,  on  the  twenty-second  of  January,  1882.  The  an- 
swer alleged  that,  before  taking  the  schooner  in  tow,  the  pilot  was  as- 
sured that  the  schooner  drew  but  17  feet  of  water,  and  that  the  route 
taken  by  the  pilot  was  where  there  was  more  than  that  depth  of 
water,  and  where  there  were  no  known  obstructions  for  vessels  of  that 
draught.  The  schooner  was  bound  for  the  Manhattan  Gas  Company's 
dock,  between  Fourteenth  and  Sixteenth  streets,  East  river;  and  in 
coming  up  the  East  river  with  the  flood-tide,  the  ordinary  safe  course, 
which  was  the  one  pursued  in  this  case,  is  to  go  to  the  eastward  of 
the  Tenth-street  and  the  Nineteenth-street  buoys,  and  to  round  the 
latter  buoy  to  the  northward,  and  come  down  between  it  and  the  New 
York  shore.  The  schooner  was  lashed  upon  the  starboard  side  of  the 
tug,  and  as  they  were  rounding  the  Nineteenth-street  buoy,  and  at  a 
distance  from  it  variously  .estimated  at  from  50  to  500  feet,  the 
schooner  suddenly  struck  the  bottom,  keeled  over  a  little  to  starboard, 
and  in.  a  moment  after  swung  dear.  At  the  time  she  struck,  the 
Nineteenth-street  buoy,  which  is  over  Nes  ("Easby")  Book,  bore  about 
two  or  three  points  on  the  port  bow  of  the  schooner,  and  the  latter 
was  heading  for  the  New  York  shore  at  somewhere  about  Thirtieth 
street. 

The  weight  of  evidence  is  clearly  to  the  effeot  that  the  schooner 
passed  much  further  off  from  Nes  Bock  than  50  feet,  the  lowest  esti- 
mate above  given,  and  that  she  was  at  least  two  or  three  lengths  dis- 
tant from  it.  She  was  about  165  feet  long.  Nes  Bock,  according  to 
the  chart  of  the  harbor,  is  141  feet  below  mean  low  water.  The  av- 
erage tide  in  this  harbor  is  43  inches.  It  was  high  water  at  Govern- 
or's island  at  1:21  p.  m.  on  the  day  of  this  accident,  and,  although 
the  tide  was  still  running  flood,  as  it  was  then  near  high  water,  there 
must  have  been  about  18  feet  of  water  immediately  over  Nes  Bock, 
and  much  more  on  all  sides  of  it,  as  its  surface  is  but  about  four  square 
yards,  and  its  sides  are  precipitous.  The  schooner  drew  but  17£  feet 
at  her  stern,  and  17  feet  forward ;  and  there  would  seem  to  be  no 
reason,  therefore,  for  her  grounding  upon  or  very  near  to  Nes  Bock, 
irrespective  of  the  master's  alleged  statement  that  she  drew  but  17 


I  am  satisfied  that  the  true  explanation  of  the  grounding  in  this 
case  is  to  be  found  in  the  recent  discovery  of  another  rook,  which  was 
first  discovered  in  May  of  this  year,  to  the  eastward  of  Nes  Bock,  only  a 
few  weeks  before  the  trial  of  this  cause.  In  that  month  the  new 
Sound  steamer  Pilgrim,  drawing  from  12  to  13  feet,  tore  a  hole  in 
her  bottom  in  passing  at  what  was  supposed  to  be  a  safe  distance  to 
the  eastward  of  Nes  Bock.  This  led  to  a  re-examination  and  survey 
by  the  officers  of  the  United  States  coast  survey,  who,  under  date  of 
May  31,  1884,  have  reported  a  notice  to  mariners  (No.  48)  of  a  "dan- 
gerous rock  in  the  East  river,"  described  and  located  as  follows :  "A 
pinnacle  rook  not  over  four  yards  square,  and  situated  150  yards  out- 
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side  of  Nes  Rock,  and  on  the  prolongation  of  Twentieth  street,  New 
York  city.  It  is  130  yards  west  of  the  central  line  of  the  channel, 
and  on  the  following  bearings :  N.  E.  corner  of  Gob  dock,  (navy-yard,) 
8.  by  W.;  Burnt  Mill  point,  W.  S.  W.  £  W.;  S.  E.  corner  of  Belle- 
vue  hospital,  N.  N.  W.  The  least  water  found  over  the  rock  was 
12£  feet."  It  is  now  marked  by  "a  buoy  with  red  and  black  hori- 
zontal, stripes,  which- may  be  passed  on  either  hand." 

Incredible  as  the  existence  of  such  a  rock  without  previous  discov- 
ery might  seem  to  be,  in  a  pathway  so  long  traversed  by  vessels  of  & 
sufficient  draught  to  strike  it,  there  can  now  be  no  doubt  of  the  fact. 
Its  distance  from  Nes  Rock  is  150  yards,  or  450  feet,  which  is  less 
than  three  lengths  of  the  schooner,  and  agrees  well  with  considera- 
ble of  the  testimony  as  "to  the  location  where  this  schooner  struck. 
At  that  time  there  was  probably  about  16  feet  of  water  over  this  pin- 
nacle rock.  The  schooner  probably  grazed  the  north-easterly  border 
of  it,  gliding  off  quickly  and  doing  her  some  damage,  but  not  break- 
ing any  hole  in  her  bottom.  There  is  no  other  known  obstruction  in 
the  vicinity  of  the  path  of  the  schooper,  as  established  by  the  evi- 
dence, that  was  not  at  this  time  more  than  17£  feet  below  the  sur- 
face of  the  water;  and  from  this  fact,  as  well  as  from  her  distance 
from  Nes  Rock,  I  can  have  no  doubt  that  the  schooner  struck  upon 
the  newly-discovered  pinnacle  rock.  A  pilot  is  not  an  insurer.  He 
is  only  chargeable  for  negligence  when  he  fails  in  due  knowledge,  care, 
or  skill,  or  to  avoid  all  obstructions  which  were  known  or  ought  to 
have  been  known  to  him.  The  Margaret,  94  U.  8.  494;  The  M.  J.y 
Cummings,  18  Fed.  Rep.  178 ;  The  Niagara,  20  Fed.  Rep.  152.  The 
course  followed  by  him  in  this  case  was  the  customary  one,  and 
nearly  in  mid-channel.  The  existence  of  this  obstruction  was  pre- 
viously unknown.  No  fault  can  be  ascribed  to  him  in  not  knowing  of 
its  existence,  and  consequently  he  is  not  liable  for  the  accident.  The 
libel  must  therefore  be  dismissed;  but,  as  the  circumstances  seemed 
to  warrant  the  institution  of  the  suit,  the  dismissal  should,  in  this 
case,  be  without  costs. 


Collision — Tog  and  Tow— Steamer  Unincumbered  Bound  to  Keep  Out  or 
the  Wat. 

A  steamer  having  easy  and  perfect  command  of  her  own  movements  is  hound 
to  keep  out  of  the  way  of  a  cumbersome  tow  going  slowly  with  the  tide,  where 
there  is  nothing  in  the  wny  to  prevent  the  steamer's  doing  so.  The  steamer  JL, 
coming  up  the  bay,  sighted  a  tug  with  a  heavy  tow  on  a  hawser,  going  down, 
being  altogether  800  feet  long,  and  some  two  miles  distant.   She  was  at  first 
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to  the  westward  of  the  tow,  but  worked  across  to  the  eastward,  and  finally  came 
in  collision  with  the  end  of  the  port  side  of  the  tow.  On  contradictory  evi- 
dence as  to  the  place  of  collision,  and  whether  the  steamer  was  in  motion  or 
not,  held,  that  the  steamer  had  abundant  room  to  avoid  the  tow  on  either  side ; 
and  that  whether  she  had  stopped  her  engines  or  not,  during  a  debate  as  to 
whether  she  should  go  to  Red  Hook  or  Brooklyn,  she  was  equally  at  fault  in 
not  keeping  out  of  the  way  of  the  tow. 

In  Admiralty. 

E.  D.  McCarthy  and  J.  A.  Hyland,  for  libelants. 
Goodrich,  Deady  &  Piatt,  for  claimants. 

Bbown,  J.  On  the  third  of  December,  1882,  at  abont  11  a.  m.,  as 
the  steamer  Mayumba  was  coming  up  from  quarantine,  when  not  far 
from  Bedloe'e  island,  she  met  a  large  tow  going  down,  and  oame  into 
collision  with  the  port  side  of  it,  near  the  end  of  the  tow,  whereby 
several  of  the  boats  and  their  cargoes  were  damaged,  on  account  of 
which  the  above  six  libels  were  filed.  The  day  was  clear;  the  bay 
unobstructed;  the  wind  fresh  from  the  N.  W.,  blowing  about  14  miles 
per  hour;  the  tide,  the  lastof  the  ebb;  the  tow,  running  at  about  the 
rate  of  3  to  S£  knots  per  hour  through  the  water.  The  tow  consisted 
of  some  30  boats,  in  5  or  6  tiers,  attached  by  hawsers  about  80  feet 
long  to  the  two  tugs,  Wilbur  and  Halliard,  so  that  the  whole  length 
of  the  fleet  was  about  800  feet.  The  tow  left  Jersey  City  at  about 
9:40  a.  m.,  bound  for  Perth  Amboy,  via  the  Kills.  Its  course  was 
first  across  the  North  river,  to  near  the  New  York  shore ;  thenoe  to 
the  south-eastward,  to  avoid  some  incoming  vessels;  thence  down 
stream  past  Governor's  island,  and  about  a  quarter  of  a  mile  to  the 
westward  of  Castle  William;  and  thence  heading  W.  S.  W.,  crossing 
the  channel  somewhat  to  the  westward,  towards  the  Jersey  shore,  to 
the  northward  of  Bobbins'  reef. 

There  is  great  conflict  in  the  testimony  as  to  the  place  of  the  collis- 
ion. The  substantial  claim  of  the  defense  is  that  the  Mayumba  had 
run  as  far  to  the  eastward  as  she  could  safely  go,  having  got  to  the 
easterly  line  of  the  channel,  and  to  the  edge  of  the  flats  off  Bed  Hook. 
Her  captain  testifies  that  when  he  saw  the  collision  impending  he 
directed  her  tog,  the  Baymond,  to  shove  her  bows  further  eastward, 
but  that  the  pilot  in  charge  countermanded  his  order,  saying :  "Don't 
do  that,  captain;  we  are  ashore  now."  The  pilot  died  before  the 
trial,  and  his  testimony  was  not  previously  taken,  to  confirm  any  in- 
ference which  might  naturally  be  drawn  from  this  remark  as  to  their 
proximity  to  the  east  line  of  the  channel.  The  language  attributed 
to  him  is  in  form  an  exaggeration ;  and  there  are  so  many  inaccura- 
cies in  the  master's  testimony  that  the  other  proofs  cannot  be  suf- 
fered to  be  outweighed  by  an  alleged  statement  by  the  pilot  of  this 
character,  not  substantiated  by  his  own  oath  as  to  his  language  or 
its  truth.  The  other  proofs  leave  no  doubt  in  my  mind  that  the  tow, 
at  the  time  of  the  collision,  was  not  near  the  flats  referred  to ;  but 
abreast  of  a  point  somewhere  between  Bedloe's  island  and  Oyster 
island,  and  at  least  a  quarter  of  a  mile  to  the  westward  of  the  east- 
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erly  line  of  ths  channel.  The  two  tugs  that  had  charge  of  the  tow 
were  fully  able  to  handle  it  readily;  it  was  not  excessive  or  un- 
usual in  size ;  the  wind  was  not  more  than  a  strong  breeze,  not  ap- 
proaching a  gale;  and  there  was  no  conceivable  reason  why  the  tow 
should  have  been  along  the  easterly  edge  of  the  channel,  but  every 
reason  to  the  contrary ;  since  she  was  bound  for  the  westerly  side  of 
the  bay  to  the  Kills,  and  all  her  witnesses  state  positively  that  she 
was  not  far  from  the  middle  of  the  channel,  while  the  claimant's  wit- 
nesses vary  considerably  in  the  position  they  give.  I  must  hold, 
therefore,  that  there  was  plenty  of  room  for  the  Mayumba  to  have 
gone  on  either  side  of  the  tow,  as  the  libelant's  witnesses  testify. 

The  testimony  of  the  Mayumba's  own  witnesses  is  contradictory 
as  to  whether  the  Mayumba  was  in  motion  or  not  at  the  time  of  the 
collision.  The  libelant's  witnesses  say  that  she  was.  It  appears 
certain,  however,  that  she  was  at  first  ,  designed  to  land  near  Bed 
Hook,  and  had  been  headed  towards  it,  then  crossing  the  tow's  course, 
as  the  latter's  witnesses  testify;  but  that  on  account  of  the  strong 
wind  a  debate  ensued  between  her  captain,  her  pilot,  and  the  pilot 
of  the  tug-boat  Raymond,  which  went  down  to  help  her,  as  to  the 
advisability  of  going  in  to  Bed  Hook,  and  that  that  design  was  aban- 
doned, and  that  it  was  determined  to  go  to  Woodruff's  stores,  Brook- 
lyn. This  debate  is  stated  to  have  lasted  some  15  minutes,  during 
which  the  Mayumba's  speed  was  more  or  less  checked.  Some  of  her 
witnesses  say  that  she  was  entirely  stopped,  and  that  while  thus 
stopped  the  tow  drifted  down  upon  her.  But  whether  her  engines 
were  stopped  or  not,  I  think  she  was  equally  at  fault  in  getting  and 
remaining  in  the  way  of  the  tow,  when  there  was  abundant  room,  as 
I  find  there  was,  on  either  side  for  her  to  have  moved  out  of  the  way. 
The  tow  could  not  stop  nor  move  much  out  of  her  course.  The  tug 
and  tow  were  plainly  visible  several  miles  off;  they  were  proceeding 
ahead  at  a  moderate  speed,  and  they  did  nothing  to  embarrass  the 
Mayumba  in  keeping  out  of  the  way.  If  the  latter  was  not  bound 
under  the  rules  to  keep  out  of  the  way  on  account  of  her  position,  as 
alleged  by  the  libelants,  when  near  Bobbins'  reef,  having  the  tow  on 
her  starboard  hand,  (which  the  Mayumba  denies,)  yet,  from  her  per- 
fect and  easy  command  of  her  own  motions,  she  was  bound  to  keep 
away  from  the  tow,  when  there  was  nothing  to  prevent  her  doing  so. 
It  clearly  is  no  justification  of  her  course  to  say  that  she  steamed  in 
front  of  the  tug  and  tow,  and  then  stopped  until  the  latter  drifted  down 
upon  her.  It  was  her  duty  to  exercise  diligence  in  avoiding  a  col- 
lision, and  I  can  see  nothing  to  have  prevented  her  easily  doing  so. 

I  cannot  perceive  any  fault  in  the  tug  or  tow,  and  consequently 
the  Mayumba  must  be  held  liable.  The  true  cause  of  the  collision, ' 
as  well  as  of  many  of  the  inaocuracies  in  the  testimony  of  the  May- 
umba's most  important  witnesses,  was,  doubtless,  the  fact  that  they 
were  so  much  occupied  in  discussing  whether  they  should  go  to  Bed 
Hook  or  to  Brooklyn  that  they  paid  too  little  attention  to  the  tug  and 
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tow  to  testify  accurately  concerning  them,  or  to  take  timely  measures 
to  avoid  them. 

The  libelants  are  entitled  to  decrees,  with  costs,  and  a  reference  to 
compute  the  amount  of  damages,  if  they  are  not  agreed  upon. 


The  Vklox,  her  Tackle,  etc.,  ads.  Woskb  and  others. 


In  re  Petition  of  Raymond  and  others  v.  The  Proceeds  of  Thh 

Velox. 


L  Maritime  Likkb — Wagrs — Traveling  Expenses— Stevedore's  Services  and 
Bhip'b  Necessabucs— Order  of  Priority. 

Seamen  having  shipped  at  Japan  upon  a  Dutch  vessel  for  a  voyage  to  New 
York  and  back,  and  the  voyage  being  broken  up  by  a  sale  of  the  vessel  in  New 
York,  held,  that  the  liens  of  the  master  and  seamen  were  regulated  by  the  Code 
of  the  Netherlands,  and  that  they  were  entitled,  under  the  fifth  rank  of  privi- 
lege, to  priority  out  of  the  proceeds  of  the  ship  for  the  payment  of  their  wages 
and  "double  advance"  over  liens  for  supplies  and  stevedore's  services  fur- 
nished in  New  York,  which  come  under  the  sixth  rank  as  ship's  necessaries. 
Traveling  expenses  were  disallowed  under  the  proofs. 

1  Sake — Dutch  Code — Ship  and  F height  Distinguished. 

The  freight  being  also  attached,  and  no  express  order  of  privilege  on  freight 
being  established  by  the  Dutch  Code,  held,  under  the  equities  of  this  case,  that 
the  freight  should  be  shared  pro  rata  by  the  ship-chandler  and  stevedore,  and 
by  the  master  and  seamen  for  the  residue  of  their  claims  not  paid  from  the 
proceeds  of  the  ship. 

In  Admiralty. 

J  as.  K.  Hill,  Wing  <h  Shandy,  for  libelants,  Woske  and  others. 

Sidney  Chubb,  for  libelants,  Braker  and  others. 

Brown,  J.  The  proceeds  of  the  ship  and  freight  being  insufficient 
to  satisfy  all  the  liens,  the  respective  claims  must  be  discharged  ac- 
cording to  the  priorities  prescribed  by  the  Commercial  Code  of  the 
Netherlands,  as  the  law  of  the  country  to  which  the  ship  belongs. 
Section  813  of  that  Code  prescribes  the  order  of  paying  liens  "out  of 
the  proceeds  of  sea-going  ships."  This  section  does  not,  however,  in 
terms  include  freight.  By  the  general  maritime  law  the  freight  is 
liable  for  wages  and  other  charges  incurred  in  earning  it.  Section 
451  of  the  same  Code  declares  the  ship  and  freight  specially  liable 
for  wages;  but 'I  have  not  been  referred  to  any  section  of  the  Code 
which  necessitates  the  same  order  of  privilege  upon  the  freight  as 
upon  the  ship.  The  stevedore's  services  are  as  essential  to  the  earn- 
ing of  freight  as  the  seaman's  previous  services,  and  the  former  has 
an  equal  equity,  therefore,  with  the  latter.    In  the  absence  of  any 


Same  ads.  Wilkins  and  Others. 
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express  provision  subordinating  the  former  to  the  latter,  I  feel  justi- 
~fied  in  placing  them  both  upon  the  same  level.  The  same,  also,  as 
respects  the  ship-chandler's  supplies,  -which  were  mostly  for  provisions 
for  the  support  of  the  officers  and  crew.  The  proceeds  of  the  ship 
itself  must  be  distributed  as  provided  by  section  313.  To  the  second 
and  third  order  of  privilege  under  that  section  belong  "port  charges, 
and  guard,  keeper,  and  porter's  wages."  These  will  include  the  small 
charges  for  watchman,  consul's  fee,  and  towing,  amounting  together 
to  $32,  which  must,  therefore,  be  paid  in  full.  The  stevedore's  and 
the  ship-chandler's  claims,  although  arising  in  port,  are  not  port 
charges,  within  the  meaning  of  subdivision  2,  but  fall  under  subdi- 
vision 6,  as  "ship's  necessaries."  They  are,  therefore,  subsequent  in 
the  order  of  privilege  to  the  wages  of  the  master  and  crew,  which  are 
entitled  to  priority  under  the  fifth  subdivision. 

The  sums  in  the  registry  of  the  court  applicable  to  the*  payment  of 
all  the  claims  with  costs  are  $1,040.66,  as  proceeds  of  the  ship,  and 
$525.80  as  freight  money,  which  was  also  attached  in  the  cause. 
The  costs  and  charges  of  the  clerk,  commissioner,  and  proctors  in  aH 
the  proceedings  amount  to  $196.85.  The  two  funds  should  be  kept 
distinct,  and  the  costs  and  charges  apportioned  to  each  pro  rata,  as 
no  grounds  of  a  different  division  appear.  After  deducting  from  each 
its  proportion  of  the  costs,  what  remains  of  the  proceeds  of  the  ship 
must  be  applied,  first,  to  the  payment  of  the  three  items  amounting 
to  $32,  above  referred  to,  which  are  prior  in  order  of  privilege ;  and 
next  to  the  payment  of  the  wages  of  the  master  and  crew,  including 
$368,  the  double  advance  due  to  the  crew,  "as  wages,"  under  sec- 
tions 411  and  412.  The  sum  of  $900,  estimated  traveling  expenses 
of  return  to  Japan,  I  disallow.  The  proceeds  of  the  ship,  being  insuf- 
ficient to  pay  these  wages,  are  to  be  divided  among  them  pro  rata,  so 
far  as  the  proceeds  of  the  ship  will  go.  What  remains  thereafter  un- 
paid is  entitled  to  come  in  concourse  with  the  claims  of  the  stevedore 
and  the  ship-chandler  against  the  residue  of  the  freight  money,  after 
deducting  its  proportion  of  costs.  For  the  deficiency  of  the  claims 
of  the  stevedore  and  ship-chandler,  after  the  pro  rata  distribution  of 
the  freight,  although  the  master  would  seem  to  be  liable,  yet,  as  he 
has  not  been  sued  in  personam,  no  judgment  or  relief  against  him  can 
be  ordered  in  these  proceedings. 

Decrees  may  be  entered  in  accordance  herewith. 

See  The  Senator,  21  Fed.  Rep.  191 ;  The  B.  A.  Barnard,  2  Fed.  Rep.  712; 
The  Windermere,  Id.  722,  727;  Gilbert  Hubbard  &  Co.  v.  Roach,  Id.  394;  and 
The  Canada,  7  Fed.  Rep.  119;  The  Ole  Oleson,  20  Fed.  Rep.  384;  TheHattU 
M.  Bain,  Id.  889;  The  J.  W.  Tucker,  Id.  129.— [Ed. 
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Glovhr  v.  Shbpperd  and  others. 


(Oircutt  Court,  W.  D.  WUeonXn.   August,  1884.) 


JORKDHmOH  OW  OlBOOTT  CotTHT— Tranbpbr  of  Intbrhst  Pending  Hhabthg— 
CmZKHHHIP— SOPPIiEMfcNTAL  BlLL. 

•  G.,  a  citizen  of  Wisconsin,  brought  a  suit  in  the  circuit  court  of  the  United 
Btatea  for  the  western  district  of  Wisconsin  against  8. ,  a  citizen  of  Minnesota,  and 
W. ,  a  citizen  of  Ohio,  to  set  aside  a  tax  deed  upon  his  land,  situated  in  Wiscon- 
sin, as  a  cloud  on  his  title,  and,  after  the  case  was  ready  for  trial  and  set  down 
for  hearing,  transferred  his  entire  interest  in  the  land  to  C.,a  citizen  of  Minne- 
sota. Held  that,  although  0.  could  not  originally  have,  brought  the  suit,  the 
jurisdiction  of  the  court,  having  once  attached,  was  not  divested  by  tbe  trans- 
fer iu  such  a  manner  that  the  assignee  could  not,  by  a  supplemental  bill,  or  an 
original  bill  in  the  nature  of  a  supplemental  bill,  filed  in  the  circuit  court,  con- 
tinue the  jurisdiction  of  the  court,  and  retain  and  preserve  the  benefit  of  the 
former  proceedings  in  the  suit  of  Q.  against  the  same  defendants. 

In  Equity. 

Pinney  dt  Sanborn,  for  complainants. 
Sloan,  Steven*  d  Morris,  for  defendants. 

Bunn,  J.  This  action  was  originally  brought  by  John  E.  Glover, 
a  citizen  of  Wisconsin,  complainant,  against  the  defendants,  Harvey 
C.  Shepperd,  a  citizen  of  Minnesota,  and  Henry  B.  Waldron,  a  cit- 
izen of  Ohio,  to  set  aside  a  certain  tax  deed  upon  the  complainant's 
land,  situate  in  the  oonnty  of  Saint  Croix,  Wisconsin,  as  a  cloud  upon 
the  title.  Issue  was  joined  therein,  testimony  taken,  and  the  cause 
ready  for  hearing  and  set  down  for  hearing  in  this  court,  when  the 
complainant,  Glover,  transferred  his  entire  interest  in  the  land  to 
Margaret  Coles,  a  citizen  of  Minnesota.  Whereupon  complainant's 
solicitors  now  move  to  file  a  supplemental  bill,  or  an  original  bill  in 
tbe  nature  of  a  supplemental  bill,  in  behalf  of  Margaret  Coles,  the 
assignee  of  Glover,  the  original  complainant,  setting  forth  all  the  pro- 
ceedings in  the  original  cause,  and  praying  that  the  defendants  may 
be  required  to  answer  the  said  bill.  The  defendants'  attorneys  at 
the  same  time  move  for  a  dismissal  of  the  case,  on  the  ground  that 
the  transfer  of  the  complainant's  entire  interest  in  the  subject-mat- 
ter of  the  action  worked  an  abatement  of  the  suit,  and  that  the  as- 
signee, being  a  citizen  of  the  same  state  as  one  of  the  defendants, 
and  not  competent  to  maintain  an  original  suit  in  this  court,  can- 
not attain  the  same  ends  by  a  supplemental  bill,  or  by  an  original 
bill  in  the  nature  of  a  supplemental  bill. 

It  is  conceded  that  Mrs.  Coles  being  a  citizen  of  the  same  state 
with  the  defendant  Shepperd,  could  not  maintain  an  original  suit  in 
this  court;  and  the  question  is  whether  the  jurisdiction  of  tbis  court, 
having  once  attached,  is  divested  by  the  transfer  of  Glover  in  such  a 
manner  that  his  assignee  cannot,  by  a  supplemental  bill,  or  an  orig- 
inal bill  in  the  nature  of  a  supplemental  bill,  filed  in  this  court,  con- 
tinue the  jurisdiction  of  this  court,  and  retain  and  preserve  the  ben- 
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efit  of  the  former  proceedings  in  the  suit  of  Glover  against  the  same 
defendants. 

There  is,  perhaps,  no  adjudged  ease  precisely  in  point.  Those  near- 
est are  Clarke  v.  Mat  hew  son,  12  Pet.  164,  and  Dunn  v.  Clarke,  8  Pet. 
1,  which  Mr.  Curtis,  in  his  work  on  the  Jurisdiction  of  the  United 
States  Court,  121,  cites  as  an  authority  for  the  doctrine  which  he 
expressly  lays  down,  that  where,  by  a  change  of  interest  or  other  cir- 
cumstances, parties  come  in  to  succeed  to  property  which  was  brought 
under  the  jurisdiction  of  the  court  by  a  proper  proceeding  originally, 
no  such  change  will  defeat  the  jurisdiction.  The  case  of  a.  change  of 
interest  which  Mr.  Curtis  puts,  and  which  he  says  was  decided  in 
Dunn  v.  Clarke,  is  the  case  at  bar.  The  only  question  is  whether 
this  and  the  other  cases  cited  by  him  are  authority  for  the  proposi- 
tion which  he  puts.  But  I  am  of  opinion  that  they  are.  The  prin- 
ciple deducible  from  the  oases  seems  to  be  that,  the  court  haying  once 
obtained  jurisdiction  of  the  parties  and  the  subject-matter  of  the 
controversy,  the  jurisdiction  is  not  divested  by  any  subsequent  event 
affecting  either  the  citizenship  of  the  parties  or  the  interest  in  the 
subject-matter  of  the  suit. 

Morgan's  Heirs  v.  Morgan,  2  Wheat.  296,  was  a  case  brought  in 
the  United  States  oirouit  court  for  Kentucky  by  non-residents  of  that 
state  for  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate.  After  the  commencement  of  the  suit  one  of  the  complainants 
removed  into  the  state  of  Kentucky,  where  the  defendants  resided. 
The  court,  by  Marshall,  C.  J.,  ruled  that  the  jurisdiction  of  the  fed- 
eral court,  having  once  vested,  was  not  divested  by  the  change  of 
residence  of  either  of  the  parties. 

Clarke  v.  Mathewson,  13  Pet.  169,  was  originally  a  bill  in  equity 
brought  by  one  Wetmore,  a  citizen  of  Connecticut,  against  defend- 
ants who  were  citizens  of  Rhode  Island.  After  the  cause  was  at  is- 
sue, and  pending  proceedings  under  reference  to  a  master,  the  com- 
plainant died,  and  Clarke,  a  citizen  of  Rhode  Island,  was  appointed 
administrator  of  his  estate.  Clarke  filed  a  bill  of  revivor,  by  which 
all  these  facts  were  made  to  appear,  and  from  which  it  was  evident 
that  the  bill  could  not  be  maintained  if  it  was  considered  wholly  as  an 
original  suit,  because  the  complainant  and  defendants  were  all  citi- 
zens of  Rhode  Island.  This  objection  to  the  jurisdiction  wns  made 
by  the  defendants  and  sustained  by  Story,  J.,  and  the  case  dismissed 
at  the  circuit.  But,  upon  appeal  to  the  supreme  court  the  judgment 
was  reversed,  and  the  cause  sent  back  for  trial,  Judge  Story  himself 
delivering  the  opinion,  in  which  it  was  held,  all  the  judges  concur- 
ring, that  the  bill  of  revivor  was  in  no  sense  an  original  suit,  but  was 
a  mere  continuation  of  it ;  that  the  parties  to  the  original  bill  were 
citizens  of  different  states,  and  the  jurisdiction  of  the  court  com- 
pletely attached  to  the  controversy;  that,  having  so  attached,  it  could 
not  be  divested  by  any  subsequent  event. 

That  case  may  perhaps  be  distinguished  from  the  one  at  bar  in 
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-this:  that  the  bill  filed  in  the  reported  ease  was  simply  a  bill  of  re- 
vivor, and,  as  the  court  say,  was  in  no  sense  an  original  bill.  In  the 
case  at  bar,  in  order  to  obtain  the  advantage  of  the  previous  proceed- 
ings, the  complainant  must  file  what  is  known  in  equity  pleading  as  an 
original  bill  in  the  nature  of  a  supplemental  bill.  But  this  would 
not  seem  such  a  difference  as  would  serve  to  divest  the  court  of  the 
jurisdiction  over  the  controversy  obtained  by  the  original  bill,  in  the 
one  case  more  than  in  the  other,  and  Judge  Cubtis,  in  the  work  re- 
ferred to,  on  page  121,  after  citing  the  above  cases,  says : 

"And  these  principles  are  just  as  applicable  to  any  other  change  of  parties 
as  to  that  which  occurs  in  case  of  removal  or  death.  It  is  applicable  where, 
owing  to  a  change  of  interest  or  from  other  circumstances,  parties  have  come 
in  to  succeed  to  the  property  which  was  brought  under  the  jurisdiction  of  the 
court  by  a  proper  proceeding  originally,  and  no  change  will  defeat  the  juris- 
diction." 

I  can  discover  no  reason  why  the  jurisdiction  should  be  defeated 
in  the  one  case  more  than  in  the  other,  though  there  be  a  technical 
difference  in  the  procedure  by  which  the  new  party  in  interest  retains 
the  benefit  of  the  former  proceedings.  And  that  he  may  file  a  bill 
by  which  the  benefit  of  the  testimony  and  proceedings  taken  and  had 
in  the  original  suit  shall  be  retained,  is  quite  dear.  -  See  Mitf.  Eq. 
PI.  (Ed.  of  1876,)  p.  196.  In  ease  of  the  death  or  bankruptcy  of 
the  complainant  the  transfer  of  interest  is  by  operation  of  law. 
Here  it  is  by  the  act  of  the  party.  But  in  either  case  the  transfer 
is  entire  and  complete,  and  the  new  party  in  interest,  as  complain- 
ant, being  a  resident  of  the  same  state  with  defendant,  could  not 
maintain  an  entirely  original  suit.  So  that,  whatever  the  proceed- 
ings may  be  termed  by  which  the  original  suit  is  continued,  or  the 
benefit  of  its  proceedings  is  made  to  inure  to  the  new  complainant, 
whether  technically  called  a  supplemental  bill,  a  bill  of  revivor,  a  bill 
of  revivor  and  supplement,  an  original  bill  in  the  nature  of  a  bill  of 
revivor,  or  an  original  bill  in  the  nature  of  a  supplemental  bill,  the 
jurisdiction  of  the  court  attaches  by  reason  of  the  original  bill.  If 
the  jurisdiction  is  lost,  there  would  probably  be  no  way  in  which  the 
complainant  could  avail  himself  of  any  benefit  from  the  depositions 
and  proceedings  taken  in  the  original  suit.  And  this  is  one  impor- 
tant point  in  which  the  proceeding  differs  from  an  entirely  new  and 
original  bill  not  in  the  nature  of  a  bill  of  revivor  or  supplemental  bill. 
The  new  bill,  whether  technically  a  bill  of  revivor,  a  supplemental 
bill,  or  an  original  bill  in  the  nature  of  a  supplemental  bill,  is  no 
more  an  original  suit  than  the  one  in  Clarke  v.  Matheweon,  but  is  in 
substance  and  effect  but  a  continuation  of  a  controversy  set  on  foot 
by  the  original  bill,  wherein  the  jurisdiction  of  the  court  had  once 
fully  attaohed. 

In  Dunn  v.  Clarke,  8  Pet.  1,  there  was  a  judgment  at  law  obtained 
by  one  Graham,  a  citizen  of  Virginia,  against  parties  residing  in  Ohio, 
to  recover  certain  lands  in  ejectment.    Dunn,  a  citizen  of  Ohio,  held 
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the  lands  in  trust  tinder  the  will  of  Graham,  who  had  died.  Clarke 
and  other  complainants,  all  citizens  of  Ohio,  brought  a  bill  in  equity 
for  a  perpetual  injunction  against  the  judgment  in  ejectment,  and  to 
obtain  a  conveyance  of  the  land.  All  the  parties  being  citizens  of  Ohio, 
a  serious  question  arose  in  the  supreme  court  as  to  whether  the  circuit 
court  had  jurisdiction.  The  supreme  court  held  that  it  had,  so  far 
as  the  action  against  Dunn,  the  representative  of  Graham,  was  con- 
cerned, although  he  was  a  citizen  of  Ohio,  on  the  ground  that,  the 
jurisdiction  having  once  attached  in  the  ejectment  action,  and  the 
new  suit  in  equity  being  in  substance  a  continuation  of  the  previous 
proceedings,  rather  than  an  original  bill,  the  court  was  not  divested  of 
its  jurisdiction.  This  is  certainly  a  very  strong  case,  as  is  also  that 
of  Clarke  v.  Matheioson,  and  I  think  they  should  rule  the  one  at  bar. 

In  Freeman  v.  Howe,  24  How.  450,  the  supreme  court  held  that 
when  a  marshal  had  attached  property  under  a  process  from  the  cir- 
cuit court,  an  action  of  replevin  would  not  lie  in  the  state  court  to 
recover  it  from  his  possession.  And  the  court  puts  the  decision  on  a 
ground  very  similar  to  that  of  the  other  cases  cited,  to-wit,  that  the 
jurisdiction  of  the  court,  having  once  attached,  cannot  be  divested, 
and  that  all  questions  relating  to  the  property,  once  in  the  custody 
and  under  the  jurisdiction  of  the  court,  must  be  determined  by  that 
court.  On  a  like  principle  it  was  held  in  Huff  v.  Hutchinson,  14 
How.  586,  that  a  marshal,  even  after  he  had  gone  out  of  office,  was 
competent  to  sue  in  a  court  of  the  United  States,  on  an  attachment 
bond,  citizens  of  the  state  of  which  he  was  himself  a  citizen,  averring 
on  the  record  that  the  suit  is  brought  for  the  benefit  of  the  plaintiff 
in  the  original  action,  and  that  they  were  citizens  of  another  state. 

The  motion  to  dismiss  is  overruled,  and  the  complainants  are 
given  leave  to  file  their  supplemental  bill,  or  original  bill  in  the 
nature  of  a  supplemental  bill,  as  prayed  for  bv  them. 


Covington  City  Nat.  Bank'v.  City  op  Covington  and  others.1 


1.  Taxation — National  Banks — Kentucky. 

The  city  of  Covington,  Kentucky,  assessed  a  tax  for  municipal  purposes 
upon  the  surplus  fund  and  undivided  profits,  the  real  estate  and  improvement 
used  as  a  bnnking-house,  real  estate  bought  at  judicial  sales  for  the  purpose  of 
recovering  an  indebtedness  to  the  bank,  and  the  office  furniture  of  the  national 
banks,  complainants  herein.  The  statutes  of  Kentucky  impose  an  annual  tax 
of  50  cents  on  each  share  of  stock,  equal  to  8100,  in  any  national  bank  within 
the  state.   A  similar  tax  is  imposed  upon  state  banks  and  corporations  of  loan 

1  Reported  by  J.  C.  Harper,  Ksq.,  of  the  Cincinnati  bar. 


Fibst  Nat.  Bank  v.  Same.1 


(Circuit  Court,  D.  Kentucky.   August,  1884. 
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and  discount.  Other  corporations  are  assessed  upon  their  corporate  property, 
but  stockholders  are  exempted  from  listing  for  taxation  shares  in  such  corpora- 
tions. Hold  that,  in  the  light  of  the  decisions  of  the  court  of  appeals  con- 
struing these  statutes,  the  corporate  property  of  banks  organized  under  the 
jaws  of  Kentucky  is  not  taxable  beyond  the  tax  of  60  cents  per  share  of  $100, 
and  that  the  same  rule  applies  to  the  taxation  of  national  banks;  and  there- 
fore that  the  furniture  and  real  estate  of  complainants  are  exempted  from 
such  municipal  taxation. 

2.  Ha  me — Surplus  Fund  and  Undivided  Profits. 

When  a  state  law  taxes  shares  of  national  bank  stock,  It  taxes  the  same 
interest  of  the  stockholder  that  he  would  transfer  on  a  sale  of  his  certificate ; 
and  therefore  the  tax  of  50  cents  a  share  imposed  by  the  statutes  of  Ken- 
tucky, as  above,  is  a  tax  on  the  whole  interest  of  the  stockholder  represented 
by  his  stock,  including  his  interest  as  such  in  the  surplus  and  undivided  profits, 
as  well  as  the  authorized  capital  and  assets  of  the  bank. 

3.  Bamk — Furniture  and  Real  Estate. 

The  furniture  of  national  banks  is  exempt  from  state  taxation,  because  con- 
gress has  not  permitted  it;  while  the  real  estate  of  such  banks  may  be  sub- 
jected to  a  state  tax,  because  congress  does  permit  it. 

4.  Same — Illesal  Taxes— Injunction. 

There  is  no  doubt  of  the  jurisdiction  and  remedy  by  injunction  in  the  United 
Slates  courts  to  prevent  the  collection  of  illegal  ta'xes  upon  national  banks. 
Pdton  v.  Nat.  Bank,  101  U.  B.  143;  Vummtngt  v.  Nat.  Bank,  Id.  153. 

In  Equity. 

\  Benton  d  Benton,  for  Covington  City  Nat.  Bank. 

John  F.  &  Chas.  H.  Fiske,  for  First  Nat.  Bank. 

Wm.  Byrne,  City  SoL,  Mr.  Roberts,  and  H~  C.  Whittaker,  for  City 
of  Covington. 

Matthews,  Justice.  The  respective  complainants  in  these  two 
bills  in  equity  are  national  banking  associations  organized  under  the 
laws  of  the  United  States,  who  seek  to  restrain  by  a  perpetual  in- 
junction the  collection  of  certain  taxes  sought  to  be  assessed  and  col- 
lected by  the  city  of  Covington  under  the  alleged  authority  of  the 
laws  of  Kentucky.  In  the  first  case,  the  amount  of  taxes  claimed  by 
the  defendant  is  $10,406.62.  It  is  made  up  by  an  assessment  for 
the  year  1881  upon  the  surplus  fund  of  the  bank  to  the  amount  of 
$100,000 ;  for  the  year  1882  on  a  surplus  to  the  amount  of  $127,550; 
for  1883  on  a  surplus  fund  and  undivided  profits  to  the  amount  of 
$131,800;  by  an  assessment,  also,  for  the  years  1880, 1881, 1882,  and 
1883  upon  the  real  estate  and  improvement  owned  by  complainant 
and  used  as  a  banking-house,  valued  at  $23,000;  and  by  an  assess- 
ment for  the  years  1881,  1882,  and  1883  upon  a  pieoe  of  real  estate 
valued  at  $12,000;  and  upon  another  piece  of  real  estate  for  the 
years  1880,  1881,  and  1882,  valued  at  $600.  Both  these  pieces  of 
real  estate  were  acquired  by  the  bank  at  judicial  sales  for  the  purpose 
of  recovering  and  securing  an  indebtedness  to  it.  In  case  of  the  first 
piece,  the  sale  was  finally  confirmed  October  6,  1881 ,  and  the  prop- 
erty was  resold  by  the  bank,  January  28, 1882.  In  the  latter,  posses- 
sion was  finally  obtained  by  a  writ  of  possession,  March  25,  1882,  and 
the  property  was  resold  June  14,  1882.  The  rate  of  taxation  upon 
property  for  oity  purposes  during  said  years  was  $1.85  upon  each 
$100  of  valuation,  and  the  amount  now  in  controversy  includes  a 
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penalty  of  15  per  cent,  for  non-payment.  In  the  second  case,  the 
taxes  claimed  amount  to  $11,538.08,  and  are  as  follows:  Upon  sur- 
plus and  undivided  profits  for  the  year  1882  to  the  amount  of  $160,- 
000,  for  1883  to  the  amount  of  $170,000,  and  for  1884  to  $174,000; 
upon  real  estate  owned  and  used  as  a  banking-house  for  each  of  the 
said  years,  valued  at  $26,000;  and  for  office  furniture  used  by  said 
bank  in  the  transaction  of  its  business,  $3,000;  together  with  a  pen- 
alty of  15  per  cent.  The  capital  of  each  of  the  complainant  bank- 
ing associations  is  $500,000,  divided  into  shares  of  $100  each;  and 
the  fund  described  as  surplus  and  undivided  profits  is  the  accumula- 
tion in  addition  to  the  capital  stock,  of  which  $100,000  in  each  case 
is  the  surplus  required  by  law  to  be  reserved  undivided  among  the 
stockholders ;  and  the  whole  fund,  it  is  alleged  in  the  bills,  has  been 
invested  at  all  times  during  the  years  mentioned,  in  United  States 
bonds,  treasury  notes,  and  other  obligations  of  the  United  States  not 
taxable. 

The  state  legislation  which  it  is  supposed  authorizes  the  taxation 
complained  of,  is  as  follows:  The  charter  of  the  city  of  Covington, 
by  an  amendment  approved  July  1,  1858,  empowers  the  counoil  to 
assess  and  collect  taxes  on  real  and  personal  estate,  choses  in  action, 
and  moneys  within  the  city  and  belonging  to  its  inhabitants,  as  they 
may  designate,  and  such  as  may  be  taxable  by  the  laws  of  the  com- 
monwealth. Annual  ordinances  of  the  council  have  been  passed  for 
each  of  the  years  mentioned,  specifying  the  rate  of  the  tax  levied,  and 
directing  it  to  be  assessed  on  all  property  belonging  to  the  inhabit- 
ants of  the  city,  or  located  therein.  The  General  Statutes  of  the 
state,  prescribing  the  subjects  and  mode  of  taxation  for  state  pur- 
poses, in  section  4,  enumerate  lands,  horses,  and  gold  watches,  and 
other  items  of  personal  property,  to  be  specifically  listed  for  taxation 
by  the  assessor.  The  fifth  section  prescribes  that  the  assessors,  after 
having  taken  the  lists  required  by  the  previous  section,  shall  require 
each  person  on  oath  to  fix  the  amount  he  is  worth  from  all  sources. 
After  taking  out  indebtedness,  the  property  described  in  the  forego- 
ing list,  after  deducting  $100,  is  to  be  listed  for  taxation.  But  it  is 
expressly  prescribed  that  there  is  not  to  be  included  in  this  statement 
and  list,  bank  or  other  stock,  when  the  bank,  or  other  institution  or 
corporation  in  which  it  is  held,  is  required  to  pay  tax  on  the  same. 
Article  1  of  the  same  act,  under  the  caption  of  "Specific  Taxation  of 
Real  and  Personal  Estate,"  provides  for  a  tax  on  "bank  stock,  or 
stock  in  any  moneyed  corporation  of  loan  or  discount,  of  50  cents 
on  each  share  thereof  equal  to  $100,  or  on  each  $100  of  stock  therein 
owned  by  individuals,  corporations,  or  societies."  It  also  appears 
that  nearly  all  the  banks  of  this  state  are  specifically  taxed  upon 
their  stock  at  50  cents  upon  each  share  of  $100;  and  that  in  the 
oharters  of  most  of  them  this  tax  is  declared  to  be  in  lieu  of  all  other 
taxes.  And,  in  construing  and  applying  a  provision  to  this  effect  in 
the  charter  of  the  Farmers'  Bank  of  Kentucky,  the  court  of  appeals 
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of  the  state,  in  Farmers'  Bank  v.  Com.,  etc.,  6  Bash.  127,  said :  "By 
a  compliance  with  the  section  last  quoted,  the  bank  was  to  be  dis- 
charged from  the  payment  of  all  and  every  other  tax.  From  the 
amplitude  of  the  language  no  other  rational  construction  can  be 
given  to  it."  It  was  accordingly  decided  in  that  case  that  the  bank 
was  not  liable  to  be  assessed  for  taxation  for  state  or  county  pur- 
poses upon  real  estate  taken  by  it  or  purchased  by  it  in  satisfaction 
of  a  debt,  because  "it  represents  the  assets  of  the  bank  to  its  value, 
and  is  no  more  subject  to  taxation  than  the  notes  or  bills  held  by  the 
bank,  or  the  money  in  its  vaults."  This  seems  to  be  the  established 
and  accepted  law  of  the  state.  Johnson  v.  Com.  7  Dana,  842;  Trus- 
tees of  Eminence  v.  Deposit  Bank,  12  Bush,  540 ;  Com.  v.  First  Nat. 
Bank  of  Louisville,  4  Bush,  101;  Louisville  dt  N.  R.  R.  v.  Com.  1 
Bush,  255. 

The  state  law  in  force  imposing  a  tax  on  shares  of  stock  in  national 
banks,  passed  April  9,  1878,  provides  "that  an  annual  tax  of  fifty 
eents  is  assessed  and  shall  be  collected  on  each  share  of  stock  equal 
to  $100  in  any  "bank  located  within  the  limits  of  the  commonwealth, 
organized  under  the  laws  of  the  United  States,  usually  denominated 
national  banks,  or  on  each  $100  of  stock  therein  owned  by  individ- 
uals, corporations,  or  societies;"  and  the  cashier  of  each  of  said  banks 
is  made  responsible  for  the  due  payment  of  the  said  tax  into  the 
treasury  of  the  state.  A  provision  precisely  similar  is  made  for  the 
taxes  imposed  upon  the  stock  of  state  banks  and  other  corporations, 
which  are  required  to  be  paid  directly  to  the  treasury  without  the  in- 
tervention of  assessor  or  collector.  Other  corporations,  suoh  as  rail- 
roads, gas  and  water,  toll-bridge,  and  telegraph  companies,  are  as- 
sessed for  taxation  upon  their  corporate  property.  And  in  all  such 
oases,  when  the  companies  are  required  to  report  and  pay  taxes  upon 
their  property,  the  individual  stockholders  are  not  required  to  list 
their  shares  in  such  companies  for  taxation.  A  comparison  of  the 
provisions  of  the  statutes  of  Kentucky,  in  the  light  of  the  decisions 
of  the  court  of  appeals  construing  them,  compels  the  conclusion  that 
the  corporate  property  of  banks,  organized  under  the  laws  of  Ken- 
tucky, is  not  taxable  beyond  the  tax  of  50  cents  on  each  share  of  stock 
of  $100,  and  that  the  same  rule  applies  to  the  taxation  of  national 
banks.  This  conclusion  exempts  in  the  present  oases  the  furniture 
and  real  estate  of  the  complainants,  sought  to  be  subjected  to  an  as- 
sessment for  municipal  taxation  in  the  city  of  Covington,  as  though 
it  were  similar  property  owned  by  natural  persons.  Were  it  other- 
wise as  to  the  terms  of  the  state  statutes,  the  furniture  of  the  bank 
would  still  be  exempt,  because  the  act  of  congress,  without  whose  per- 
mission it  cannot  be  taxed  by  state  authority,  has  not  permitted  it ; 
while,  on  the  other  hand,  it  is  equally  clear  that  the  real  estate  of  na- 
tional banks  might  be  subjected  to  a  state  tax,  because  the  act  of 
congress  does  expressly  permit  it. 

It  is  claimed  in  argument  that  a  distinction  is  to  be  made  in  re- 
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spect  to  the  surplus  fund ;  or,  at  least,  to  that  part  of  it  denomi- 
nated undivided  profits,  which,  it  is  argued,  represents  a  property  in- 
terest belonging  to  the  stockholder,  subject,  like  other  property  of 
individuals,  to  taxation,  and  not  included  in  the  shares  of  stock  sep-  • 
arately  taxed  at  50  cents  upon  each  share  of  $100.  In  respect  to 
this  interest, — undivided  profits, — it  is  argued  that  they  do  not  per- 
tain to  the  bank  as  an  accumulation,  required  by  law,  and  therefore 
held  in  the  discharge  of  any  of  its  public  functions  so  as  to  withdraw 
it  from  the  taxing  jurisdiction  of  the  state,  but  that  they  constitute  a 
fund  in  which  the  whole  beneficial  interest  belongs  to  the  stockhold- 
ers, and  remains  undivided  purely  for  their  pecuniary  benefit ;  and, 
as  the  existence  and  amount  of  that  fund  may  be  taken  into  account 
in  estimating  the  value  of  the  shares  of  stock  for  the  purposes  of  tax- 
ation, and  thus  the  undivided  profits  may  be  indirectly  taxed,  as  rep- 
resented by  the  shares;  they  may  become  the  direct  subject  of  a  tax, 
separable  and  separated  from  the  shares  of  stock.  It  is  insisted  that 
these  views  are  supported  and  justified  by  the  decision  of  the  su- 
preme court  of  New  Hampshire  in  the  case  of  First  Nat.  Bank  v.  Pe- 
terborough,  56  N.  H.  88,  and  by  that  of  the  supreme  court  of  New 
Jersey  in  the  oase  of  North  Ward  Nat.  Bank  v.  Newark,  30  N.  J.  Law, 
(10  Vroom,)  380.  In  the  first  of  these  cases  there  was  no  contro- 
versy as  to  the  state  legislation.  By  one  statute  all  shares  of  capital 
stock  of  banks  located  in  that  state,  whether  private,  state,  or  national, 
were  subject  to  be  taxed,  at  their  par  value,  to  the  owners  thereof,  in 
the  town  in  which  they  reside,  if  in  the  state ;  otherwise,  in  the  town 
where  the  bank  was  located.  By  another  law,  the  surplus  capital  on 
hand,  of  banking  institutions,  was  made  liable  to  taxation  in  the  towns 
where  such  banking  institutions  were  located.  The  surplus  which 
was  involved  in  the  controversy  was  net  undivided  profits  in  excess 
of  the  amount  required  by  congress  to  be  reserved.  The  tax  in  ques- 
tion in  that  oase  was  upheld  as  not  being  in  conflict  with  the  act  of 
congress;  the  grounds  of  the  opinion  appearing  to  be  that  the  undi- 
vided profits,  if  regarded  as  the  property  of  the  bank,  were  not  essen- 
tial to  the  operations  of  the  bank  as  an  agency  of  the  government  of  the  < 
United  States,  and  that,  as  they  might  indirectly  be  the  subject  of  a 
tax  by  taxing  shares,  not  upon  the  par  or  nominal  value,  but  upon 
the  actual  or  market  value,  it  was  mere  matter  of  form,  and  not  of 
substance,  to  tax  them  directly,  in  addition  to  the  tax  upon  the  par 
value  of  the  shares.  In  the  second  oase,  that  from  New  Jersey,  the 
banking  association,  which  was  located  in  Newark,  had  been  assessed 
for  municipal  taxation  upon  its  whole  capital  stock  and  surplus.  It 
appeared  that  the  capital  stock  was  owned  by  non-residents  of  the 
state,  and  by  residents  of  places  in  the  state  other  than  Newark,  as 
well  as  by  those  residing  within  the  limits  of  that  municipality.  It 
did  not  appear  that  the  surplus  had  been  invested  in  securities  of 
the  United  States.  The  doctrine  was  asserted  by  the  court,  as  the 
result  of  decisions  by  the  supreme  court  of  the  United  States,  that 
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"the  property  merely  of  a  corporation  created  by  act  of  congress  may 
be  taxed  by  the  states,  provided  such  taxation  be  not  indireotly  a  tax 
upon  the  credit  and  securities  of  the  federal  government.  That  this 
principle  will  apply  to  the  undivided  surplus  of  a  national  bank,  and 
to  other  investments  of  its  capital,  if  the  same  be  not  invested  in  se- 
curities of  the  federal  government,  is  apparent  from  the  cases  above 
cited.  The  states  possess  an  inherent  power  of  taxation  of  such 
property,  independently  of  any  act  of  congress." 

By  a  general  law  of  the  state,  stock  in  national  banks  was  taxed  to 
their  stockholders  resident  in  the  state,  in  the  townships  or  wards 
where  they  respectively  resided,  and  the  bank  was  assessed  for  stock 
owned  by  non-residents  of  the  state.  A  special  act  was  passed  which 
introduced  a  different  rale  as.  to  banks  in  the  city  of  Newark,  taxing 
all  their  stock  in  that  city,  and  it  was  held  that  this  special  act  was 
repugnant  to  the  constitution  of  the  state,  which  required  in  such 
eases  a  general  and  uniform  law.  It  was  accordingly  held  to  be  void 
in  respect  to  stockholders  residing  in  that  state,  but  not  in  Newark. 
Those  residing  in  that  oity  were  held  to  be  properly  taxed  there,  and, 
as  to  non-residents,  it  was  decided  that  the  tax,  though  nominally 
against  the  bank,  was  really  against  them,  and  was  properly  assessed, 
and  was  to  be  collected  through  the  bank.  "The  undivided  surplus," 
the  court  adds,  "not  being  invested  in  federal  securities,  might  have 
been  lawfully  taxed  against  the  bank,  but  the  state  law  seems  to  con- 
template that  it  is  to  be  taxed  in  connection  with  the  capital  stock  in 
the  hands  of  the  stockholders.  It  should  therefore  be  taken  into  con- 
sideration in  estimating  the  taxable  value  of  the  stock."  It  will  be 
observed  that  under  the  New  Jersey  law  the  stock  was  taxable,  not 
at  a  fixed  sum  per  share,  but  on  a  valuation  to  which  the  general 
rate  of  taxation  was  to  be  applied.  While  it  may  be  considered  as 
settled,  as  was  said  by  the  supreme  court  of  the  United  States,  (Rail- 
road Co.  v.  Periston,  18  Wall.  5-33,)  "that  no  constitutional  im- 
plications prohibit  a  state  tax  on  the  property  of  an  agent  for  the 
government  merely  because  it  is  the  property  of  such  agent;"  and,  as 
was  said  in  Nat.  Bank  v.  Com.  (9  Wall.  353,  etc.,)  "that  the  agen- 
cies are  only  exempt  from  state  legislation  so  far  as  that  legislation 
may  interfere  with  or  impair  their  efficiency  in  performing  the  func- 
tions by  which  they  are  designed  to  serve  that  government," — never- 
theless it  is  equally  true,  notwithstanding  any  expression  to  the  con- 
trary in  the  two  oases  cited  from  New  Hampshire  and  New  Jersey, 
that  congress,  when  it  creates  or  adopts  a  corporation  as  an  agency 
of  the  government  for  the  purpose  of  exercising  any  public  function, 
has  the  exolusive  right  to  judge  with  what  powers  and  privileges  it 
shall  be  endowed,  and  how  far,  if  at  all,  it  shall  be  subject  to  state 
power  or  amenable  to  state  jurisdiction,  and  that  in  case  of  national 
banks  it  has,  in  fact,  withdrawn  them  and  their  property  from  the 
domain  of  state  taxation,  except  so  far  as  it  has  been  expressly  con- 
sented that  they  may  be  taxed.   That  consent,  so  far  as  it  has  been 
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given,  is  contained  in  section  5219  of  the  Revised  Statutes.  It  does 
not  permit  taxation  of  any  property  belonging  to  the  bank  except  only 
its  real  estate,  as  clearly  appears  from  Rosenblatt  v.  Johnston,  104  U. 
S.  462.  It  does  permit  the  shares  in  any  such  association  to  be  in- 
cluded in  the  valuation  of  the  personal  property  of  the  owner  or 
holder  of  such  share  in  assessing  taxes  imposed  by  authority  of  the 
state  within  which  the  association  is  located,  in  such  manner  and  in 
such  places  as  the  state  may  determine  and  direct,  subject  only  to 
two  restrictions :  that  the  taxation  shall  not  be  at  a  greater  rate  than 
is  assessed  upon  the  moneyed  capital  in  the  hands  of  individual  citi- 
zens of  the  state,  and  that  the  shares  of  any  national  banking  asso- 
ciation owned  by  non-residents  of  any  state  shall  be  taxed  in  the  city 
or  town  where  the  bank  is  located,  and  not  elsewhere.  These  are  the 
rules  prescribed  by  congress,  to  whioh  the  states  must  conform  in 
taxing  the  property  of  .national  banks,  or  taxing  individuals  on  ac- 
count of  their  interest  in  them.  Any  state  taxation  not  within  these 
limits  is  void .  But,  as  has  already  been  shown,  the  legislation  of  Ken- 
tucky does  not  undertake  to  subject  to  taxation  any  of  the  property  of 
a  national  bank,  not  even  its  real  estate,  in  respect  to  whioh  congress 
has  left  it  free;  and,  consequently,  the  surplus  fund  and  undivided 
profits  considered  as  the  property  of  the  bank  are  not  subject  to  as- 
sessment for  taxation  against  the  bank. 

/  It  remains,  then,  to  consider  how  and  how  far  the  interest  of  the 
stockholders  in  the  surplus  and  undivided  profits  may  be  taxed,  and 
whether  it  has  been  taxed  to  any  extent  by  the  law  of -Kentucky.  In 
the  New  Hampshire  case,  supra,  it  will  be  observed  that  a  tax  was  im- 
posed on  shares  of  stock  at  their  par  value,  and  additional  tax  at  the 
same  rate  upon  the  undivided  profits,  and  this  was  sustained  as  be- 
ing in  substance  a  tax  6n  the  shares  at  a  value  enhanced  by  that  of 
the  undivided  profits;  while  in  the  New  Jersey  case  the  tax  on  the 
undivided  profits  was  allowed  on  the  same  principle  in  estimating  the 
taxable  value  of  the  stock,  as  the  state  law  seemed  to  contemplate 
that  it  should  be  taxed  in  connection  with  the  capital  stock  in  the 
hands  of  the  stockholders.  The  act  of  congress  permits  the  taxation 
of  the  shares  of  the  stock,  but  does  not  specify  at  what  rate  nor  on 
what  valuation.  The  only  limitation  in  this  respect  is  that  the  tax- 
ation upon  them  sLaU  not  be  at  a  greater  rate  than  is  assessed  on 
other  moneyed  capital  in  the  hands  of  individual  citizens  of  the  state. 
Subject  to  this  limitation,  it  was  held  in  Hepburn  v.  School  Directors, 
23  Wall.  480,  that  such  shares  might  be  taxed  at  their  current  mar- 
ket value  at  the  place  where  the  bank  is  located,  even  though  that 
should  be  above  their  par  value,  because,  as  the  court  said,  "it  is 
not  the  amount  of  money  which  is  invested  which  is  wanted  for  tax- 
ation, but  the  amount  of  moneyed  capital  whioh  the  investment  rep- 
resents for  the  time  being;"  and  this  amount  being  the  amount  of 
moneyed  capital  employed  by  the  bank,  may  have  been  increased  by 
accumulated  profits,  which  would  give  additional  value  to  the  shares 
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of  the  stockholders.  So,  in  People  v.  Com' re  of  Taxes,  94  U.  S.  415, 
the  role  of  valuing  the  shares  at  their  full  and  true  value,  as  they  (the 
assessors)  would  appraise  the  same  in  payment  of  a  just  debt  due 
from  a  solvent  debtor,  prescribed  by  a  New  York  statute,  was  sus- 
tained.   The  court  said : 

"The  appraisement  included  the  reserve  fund,  which  is  as  much  a  part  of 
the  property  of  the  bank  and  goes  to  fix  the  value  of  the  shares  equally  as  if 
it  were  not  called  by  that  name,  but  remained  a  part  of  the  specie,  bills  dis- 
counted, or  other  funds  of  the  bank  undistinguished  from  the  general  mass." 

When,  therefore,  a  state  statute  taxes  the  shares  of  a  stockholder 
at  their  actual  or  market  or  full  value,  that  necessarily  includes  such 
value  beyond  its  par  or  nominal  value  as  is  imparted  to  the  stock  by 
the  fact  that  the  bank  has  a  surplus  fund  or  undivided  profits.  The 
interest  which  congress  has  left  subject  to  taxation  by  the  states  un- 
der the' limitations  prescribed,  and  which  is  a  distinct,  independent 
interest  in  property  held  by  the  shareholder,  like  any  other  property 
that  may  belong  to  him,  is  that  interest,  as  defined  in  Van  Allen  v. 
The  Assessors,  8  Wall.  573,  which  "entitles  him  to  participate  in  the 
net  profits  earned  by  the  bank  in  the  employment  of  its  capital,  dur- 
ing the  existence  of  its  oharter,  in  proportion  to  the  number  of  its 
shares,  and  upon  its  dissolution  or  termination  to  his  proportion  of 
the  property  that  may  remain  of  the  corporation  after  the  payment 
of  its  debts;"  and  (page  587)  it  includes  for  taxation  the  whole  inter- 
est of  the  shareholder,  such  as  would  pass  to  a  purchaser  of  his  shares 
on  a  transfer  of  his  certificate.  So,  when  a  state  law  taxes  shares  of 
national  bank  stock,  it  taxes  the  same  interest  of  the  stockholder  that 
he  would  transfer  on  a  sale.  The  state  may  tax  them  at  their  actual 
value  or  at  their  market  value,  or  at  any  other  value  ascertained  by 
some  fixed  rate  of  appraisement  which  does  not  violate  the  act  of 
congress.  In  the  present  cases,  the  law  of  Kentucky  imposes  a  tax 
of  50  cents  on  each  share  of  $  100  of  the  capital  stock  of  national  as 
it  does  of  state  banks.  Shares  of  $100,  intended  in  that  legislation, 
is  meant  to  describe  the  nominal  division  of  the  capital  stock  as  spec- 
ified in  the  acts  and  charter  of  organization.  Speaking  of  this  stat- 
ute, the  supreme  court  (9  Wall.  353)  says : 

"What  the  legislature  intended  to  say  was  that  we  impose  a  tax  on  the 
shares  held  by  individuals  or  other  corporations  in  banks  in  this  state.  The 
tax  shall  be  at  the  rate  of  fifty  cents  per  share  of  $100.  If  the  shares  are  only 
equal  to  $50,  it  will  be  twenty-five  cents  on  each  share.  If  they  are  equal 
to  $500.  it  will  be  $2.50  on  each  share.  The  rate  is  regulated  so  as  to  be 
equal  to  fifty  cents  on  each  share." 

It  follows,  therefore,  that  the  tax  of  50  cents  a  share  is  a  tax  on  the 
whole  interest  of  the  stockholder,  represented  by  his  stock,  including 
his  interest,  as  such,  in  the  surplus  and  undivided  profits,  as  well  as 
the  authorized  capital  and  assets  of  the  bank.  < 

Upon  the  question  of  jurisdiction  and  remedy  by  injunction,  referred 
to  in  the  argument,  it  is  unnecessary  to  do  more  than  refer  to  Pelton 
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v.  National  Bank,  101  U.  S.  143,  and  Cvmmings  v.  National  Bank, 


In  conformity  with  these  views,  decrees  will  be  entered  in  these 
cases  in  favor  of  the  complainants,  respectively,  granting  the  injunc- 
tion prayed  for. 

See  Exchange  Nat.  Bank  v.  Miller,  19  Fed.  Rep.  373,  and  note,  881.— [Ed. 


Adverse  Possession  —  Receipt  of  Receiver  of  Land-Office  —  Written  In- 
strument— Conveyance— Wisconsin  Rev.  8t.  1678, f  4211. 

The  receipt  issued  by  the  receiver  of  the  land-office  upon  payment  of  the 
purchase  price  of  land  to  the  government,  containing  a  description  of  the  land, 
constitutes  such  a  conveyance  of  the  premises  as  section  4211  of  the  Wisconsin 
Revised  Statutes  of  187ft  contemplates  as  a  proper  foundation  for  a  10-years* 
adverse  possession. 

At  Law. 

Wm.  B.  Jarvis  and  Henry  C.  Whitney,  for  plaintiff. 
Thomas  d  Fuller,  for  defendants. 

Bunn,  J.  These  are  actions  of  ejectment  brought  by  the  plain- 
tiff, a  citizen  of  Illinois,  against  the  defendants,  who  are  citizens  of 
Wisconsin,  to  recover  80  acres  of  land  lying  in  the  county  of  Craw- 
ford. ■  Defense  in  both  oases :  adverse  possession  for  10  years  un- 
der a  written  instrument  according  to  section  4211,  Rev.  St.  Wis. 
To  prove  his  title,  the  plaintiff  introduced  in  evidence  the  reoeipt 
of  the  receiver  of  the  land-office  at  La  Crosse,  for  the  land,  issued 
to  the  plaintiff  on  November  16,  1854.  Also  a  patent  from  tbe 
government,  issued  to  the  plaintiff  on  April  15,  1856,  making  a 
complete  title  from  the  United  States  government  of  the  land  in 
question,  subject  to  the  defendants'  defense  of  adverse  possession. 
The  defendants,  to  substantiate  their  defense,  introduced  a  receiver's 
reoeipt,  in  the  usual  form,  issued  at  the  same  land-office  to  one 
French  White,  dated  April  26,  1856,  for  the  same  land,  at  the  price 
of  $100,  together  with  an  assignment  of  the  same  in  writing  upon 
the  back  of  said  receipt,  and  duly  acknowledged  and  witnessed,  to 
one  J.  M.  Hill,  dated  the  twenty-eighth  day  of  September,  1857.  De- 
fendants also  proved  that  said  Hill  purohased  the  land  in  good  faith 
of  White,  paying  therefor  other  lands  lying  in  the  state  of  Ohio, 
valued  at  $300,  and  immediately  went  into  possession  of  the  same,  and 
commenced  clearing  and  making  improvements,  and  building  a  house, 


Id.  153. 
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Same  v.  Peterson. 


[Oircutt  Court,  W.  D.  Wi$eontin.   August,  1884., 
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claiming  title  tinder  his  conveyance  and  purchase  from  French 
White,  exclusive  of  any  other  right,  and  paying  the  taxes  upon  the 
land, — he  and  the  defendants,  his  grantees, —  and  improving  the 
same  continuously  for  a  period  of  19  years  and  upwards,  prior  to 
the  commencement  of  this  action. 

No  patent  was  ever  issued  to  White  or  Hill,  or  his  grantees,  but 
about  the  same  time  the  patent  was  issued  to  the  plaintiff,  Cawley, 
in  1856,  the  entry  of  the  land  by  White  was  canceled  by  the  depart- 
ment at  Washington,  but  notice  thereof  was  never  given  to  White  or 
those  holding  under  him,  nor  was  the  purchase  money  paid  by  White 
for  the  land  returned  or  paid  back.  There  is  no  doubt,  from  the  evi- 
dence of  Hill  and  the  defendants,  that  he  paid  full  value  for  the  land 
and  went  into  possession  in  perfect  good  faith,  claiming  title  under 
the  receiver's  receipt  to  White,  and  the  written  assignment  thereof 
to  him,  exclusive  of  any  other  right,  and  that  Hill  and  his  grantees, 
the  defendants  in  these  two  cases,  have  occupied  the  land,  breaking, 
fencing,  building,  and  making  other  valuable  improvements,  and  pay- 
ing the  taxes  ever  since  the  fall  of  1857,  and  for  a  period  of  27  years, 
to  the  present  time,  and  19  years  prior  to  the  commencement  of  the 
action;  Hill  occupying  from  1857  to  1873,  and  the  defendants  since 
that  time,  under  deeds  from  him, — the  defendant  Johnson  occupy- 
ing one  40,  and  the  defendant  Peterson  the  other. 

The  only  question  in  the  case  is  whether  the  land-office  receipt 
and  written  assignment  to  Hill  constitute  such  a  conveyance  of  the 
premises  as  the  statute  contemplates  as  a  proper  foundation  for  a 
10-years'  adverse  possession.  This  question  arose  in  this  court  some 
two  years  ago  in  this  same  caee,  upon  an  objection  to  the  introduc- 
tion of  the  receipt  and  assignment  in  evidence,  and,  without  much 
argument  or  consideration,  it  was  ruled  that,  as  the  receipt  was  not 
a  conveyance,  and  did  not  purport  to  be  a  conveyance,  of  the  land* 
but  only  a  receipt  for  the  purchase  price,  it  could  not  be  said  thai 
the  defendant  entered  under  claim  of  title,  exclusive  of  any  other 
right,  founding  such  claim  upon  a  written  instrument,  as  being  a 
conveyance  of  the  premises  in  question.  Upon  a  fuller  consideration 
of  the  question,  I  am  now  satisfied  that  my  former  ruling  was  wrong, 
and  I  am  glad  of  this  opportunity  to  correct  the  mistake  in  that  case, 
now  submitted  with  the  other,  upon  a  second  trial,  provided  for  by 
the  statute  in  ejectment. 

Section  4211,  Rev  St.  Wis.,  provides  that — 

**  When  the  occupant,  or  those  under  whom  he  claims,  entered  into"the  pos- 
session of  any  premises  under  claim  of  title,  exclusive  of  any  other  right, 
founding  such  claim  upon  some  written  instrument  as  being  a  conveyance  of 
the  premises  in  question,  *  *  *  and  that  there  has  been  a  continual  oc- 
cupation and  possession  of  the  premises  included  in  such  instrument,  *  *  * 
or  of  some  part  of  such  premises,  under  said  claim,  for  ten  years,  the  premises 
bo  included  shall  be  deemed  to  have  been  held  adversely.'' 

And  section  4215  provides  that— 
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"An  adverse  possession  of  ten  years  under  section  4211  *  *  *  shall 
constitute  a  bar  to  an  action  for  the  recovery  of  such  real  estate  so  held  ad- 
versely, or  of  the  possession  thereof. " 

I  am  now  satisfied  that  the  payment  of  the  purchase  price  for  land 
to  the  government,  and  the  issuing  of  a  receipt  therefor  by  the  re- 
ceiver of  the  land-office,  containing  a  description  of  the  land,  trans- 
fers to  the  purohaser  a  clear  and  complete  equitable  title,  and  an 
inchoate  legal  title,  such  as  will  entitle  him  to  the  immediate  posses- 
sion of  the  land,  and  enable  him  to  proteot  his  possession  and  inter- 
est by  actions  of  trespass,  waste,  or  ejectment;  and,  this  being  so, 
that  the  receipt  is  such  a  conveyance  as  is  contemplated  by  the  stat- 
ute, upon  which  a  claim  of  title  may  be  founded  as  being  a  convey- 
ance of  the  premises.  If  ejectment,  which  calls  for  the  title,  may  be 
maintained  upon  the  evidence  of  a  receiver's  receipt  alone,  without 
a  patent,  it  must  follow  that  the  receipt  is  a  written  instrument  un- 
der which  title  may  be  claimed  as  being  a  conveyance  of  the  premises. 
It  ia  primarily  a  question  of  what  the  law  of  Wisconsin  is,  as  that 
must  govern.  The  statute  was  borrowed  from  the  law  of  New  York, 
(see  2  Rev.  St.  1829,  p.  294,  §  9,)  from  which  it  was  transferred  with 
only  a  change  in  the  period  of  adverse  holding, — from  12  to  10  years, 
— and  when  adopted  here  had  already  received  a  construction  by  the 
highest  courts  of  that  state,  whioh  must  be  considered  as  being  adopted 
as  part  and  parcel  of  the  statute  here. 

In  the  case  of  La  Frombois  v.  Jackson,  8  Cow.  589,  it  was  held  that 
a  claim  of  title  under  an  executory  oontraot  for  the  sale  of  land,  the 
consideration  being  paid,  was  a  sufficient  claim  of  title  to  constitute 
an  adverse  possession ;  and  the  same  doctrine  was  reaffirmed  in  Briggs 
v.  Proseer,  14  Wend.  227,  and  in  Fosgate  v.  Herkimer  Manufg  Co. 
12  Barb.  352,  whioh  last  case  holds  that  when  the  consideration  is 
paid,  the  agreement  is  tantamount  to  a  deed  as  the  foundation  for 
adverse  possession.  I  take  it  that  the  same  doctrine  must  apply  to 
a  receiver's  receipt,  which,  although  not  a  technical  conveyance  any 
more  than  the  other,  transfers  the  same  interest  tbat  would  be  con- 
veyed by  a  paid-up  contract,  whioh  is  the  entire  equitable  and  . sub- 
stantial interest  in  the  land,  with  an  inchoate  legal  title,  accompa- 
nied with  the  right,  without  anything  further  being  done  to  a  formal 
and  technical  conveyance,  whioh  is  intended  to  constitute  the  final 
evidence  and  muniment  of  legal  title,  and  the  issuing  of  whioh  is  a 
ministerial  act. 

The  statutes  of  Wisconsin  make  a  receiver's  receipt  evidence  of 
legal  title,  and  speak  of  it  as  a  conveyance.  Section  4165  makes  it 
presumptive  evidence  of  title.  Section  2285  provides  for  their  being 
recorded  with  any  assignment  indorsed  thereon  in  the  same  manner 
as  other  conveyances,  and  the  definitions  of  the  term  "conveyance, * 
contained  in  sections  2242  and  2326,  undoubtedly  include  them. 

In  Bracken  v.  Preston,  1  Pin.  (Wis.)  365,  it  was  held  "that  the 
patent  was  not  an  indispensable  muniment  of  title;  that,  as  between 
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individuals,  by  the  above  statute  (section  4165)  the  receiver's  re- 
ceipt is  legal  evidence  of  title,  and  that  ejectment  might  be  main- 
tained upon  it.  And  aside  from  this  statutory  provision,  such  is  held 
by  the  general  current  of  authority  to  be  their  effect  at  oommon  law; 
that  the  receiver's  receipt  gives  the  immediate  right  to  the  posses- 
sion, and  the  exclusive  dominion  over  the  land,  with  the  power  to 
oust  any  intruder  by  due  course  of  law;  that  the  purchaser,  when  he 
has  paid  his  money  and  taken  his  receipt,  has  done  all  in  his  power 
to  complete  the  purchase,  and  that  the  land  from  that  time  is  taken 
from  the  market,  and  designated  and  set  aside  for  the  purchaser's 
use;  that  the  receiver's  receipt  is  as  binding  upon  the  government  as 
a  patent,  the  issuing  of  which  is  a  ministerial  act  which  conveys  no 
new  or  substantial  claim  or  interest  in  the  land.  Of  course,  the  cer- 
tificate is  liable  to  be  canceled  by  the  government  in  case  the  sale 
was  improperly  made,  but  no  more  so  than  a  patent.  Either  a  cer- 
tificate or  patent  may  be  recalled  or  canceled  in  case  the  government 
has  previously  sold  the  land.  But  the  certificate,  as  fully  as  the 
patent,  conveys  all  the  substantial  interest  of  the  government  in  the 
land,  with  an  inchoate  legal  title,  whioh  may  be  aliened,  will  desoend 
to  heirs,  instead  of  exeoutors,  or  be  subject  to  judgments  or  other 
liens,  and  be  sold  upon  execution,  and  the  title  divested  or  transferred 
in  the  same  manner  as  any  other  legal  title.  See  Ooodlet  v.  Smithson, 
5  Port.  245;  Wright  v.  Swan,  6  Port.  84;  Cavenderv.  Smith,  8  Greene, 
(Iowa,)  849;  Carroll  v.  Safford,  3  How.  441;  Cavender  v.  Smith,  5 
Iowa,  157 ;  Astrom  v.  Hammond,  3  McLean,  107 ;  Wirth  v.  Branson, 
98  U.  8.  118;  Thomas  v.  MarsliaU,  Hardin,  22;  Stark  v.  Starrs,  6 
Wall.  402;  Frisbie  v.  Whitney,  9  Wall.  187;  Barney  v.  Dolph,  97 
U.  S.  652;  Copley  v.  Riddle,  2  Wash.  C.  C.  354;  Simmons  v.  Wagner, 
101  U.  a.  260;  Irvine  v.  Sim's  Lessee,  3  Dall.  425;  Lessees  of  Penns 
v.  Klyne,  1  Wash.  C.  C.  207. 

Such  being  the  established  doctrine  as  to  the  interest  in  the  land 
conveyed  to  the  purchasers  upon  the  full  payment  of  the  purchase 
price,  and  the  issuing  of  the  receiver's  receipt,  it  requires  no  great 
stretch  of  reasoning  to  conclude  that  such  receipt  is,  within  the  true 
intent  and  meaning  of  the  statute  of  limitations,  such  a  written  in- 
strument as  will  support  the  claim  of  an  adverse  possession.  Under 
the  statute',  it  is  not  essential  that  the  written  instrument  should 
constitute,  in  itself,  an  aotuai  title  or  conveyance,  but  only  one  upon 
which  may  be  founded  a  claim  of  adverse  possession  as  being  a  con- 
veyance. 

In  Hannibal  d  St.  J.  R.  Co.  v.  Clark,  68  Mo.  371,  which  is  a  case 
precisely  like  this  in  all  essential  facts,  the  supreme  court  of  that  state 
held  that  the  statute  ran  upbn  such  a  receipt,  which  gave  color  of 
title  in  connection  with  the  adverse  possession  of  a  part  of  the  land 
in  the  name  of  the  whole,  so  as  to  vest  the  title  of  the  whole  tract 
in  the  purchaser,  and  that  the  cancellation  of  the  receipt  by  the  de- 
partment, a  knowledge  of  which  was  not  brought  home  to  the  pur- 
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chaser,  did  not  destroy  bis  color  of  title.  The  ooart  also  expresses  a 
doubt  whether,  if  suoh  notice  of  cancellation  had  been  given,  it  would 
make  any  difference.  Bat  neither  in  that  case  nor  these  is  it  neces- 
sary to  determine  that  question.  It  is  not  at  all  a  question  of  whether 
the  certificate  of  entry  in  fact  conveyed  a  good  title,  there  having  been 
a  previous  entry  of  the  land  by  another  person,  but  whether  the  stat- 
ute of  limitations  has  run  upon  the  plaintiff's  claim. 

The  statute  of  limitations  being  one  of  repose,  it  is  simply  a  ques- 
tion whether  the  plaintiff,  tliough  he  had  good  title  in  the  beginning, 
can  lie  by  upwards  of  19  years,  or  within  a  few  months  of  20  years, 
whioh  is  the  general  limitation  upon  real  actions  in  Wisconsin,  when 
the  adverse  holding  is  not  under  a  written  instrument,  suffering  the 
defendants  to  enter  upon  wild  and  uncultivated  land,  grub,  clear,  and 
break  it  up,  inclose  it  by  substantial  inclosures,  build  buildings  and 
reside  upon  it  with  their  families  as  their  own,  all  the  while  claiming 
title  in  good  faith  under  their  purchase,  having  paid  full  value  for 
the  land,  and  the  taxes  from  year  to  year  during  all  this  time,  the 
plaintiff  never  so  much  as  notifying  the  defendants  of  his  claim,  and 
then  come  in  and  say:  "All  this  is  true,  but  the  written  instrument 
under  which  you  held  not  being  a  conveyance  of  the  land,  I  will  divest 
you  of  your  interest  and  possession." 

My  conclusion  is  that,  having  failed  to  speak  for  so  long  a  time 
when  he  might  have  spoken,  he  should  not  be  permitted  to  do  it  now, 
and  that  there  must  be  a  judgment  for  the  defendants  in  both  oases. 


1.  Tariff  Laws— Regulations  of  Customs  Offices. 

Tbc  secretary  of  the  treasury,  with  a  view  to  facilitate  the  work  of  collector* 
of  the  port,  may  not  make  such  regulations  as  would  seem  to  negative  existing 
laws. 

2.  Same — Importation  of  Mineral  Waters — Proof  Required  as  to  Their 

Nature. 

Under  the  laws,  the  importation  of  natural  mineral  waters  is  permitted  free 

of  duty.  Under  these  circumstances,  an  importer  is  not  restricted  to  a  certifi- 
cate of  the  owner  of  the  spring  in  showing  the  character  of  the  waters  im- 
ported. 

At  Law. 

Page  at'  Eells,  for  plaintiff. 

S.  O.  Hilborn,  U.  S.  Atty.,  for  defendant. 

Sawyer,  J.  This  is  an  action  to  recover  an  excess  of  duties  al- 
leged to  have  been  unlawfully  exacted  by  the  collector  of  the  port  of 
San  Francisco  on  natural  mineral  waters  imported  into  the  United 
States.    Plaintiffs  imported  60  cases  of  mineral  waters  in  bottles 
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from  Liverpool,  England.  The  waters  are  alleged  to  be  "natural 
mineral  waters,"  and  the  demurrer  admits  the  allegation  to  be  true. 
The  appraisers  examined  the  goods,  and  determined  and  reported 
them  to  be  natural  mineral  waters.  The  collector  refused  to  pass 
them  as  natural  mineral  waters,  on  the  ground  that  the  certificate  of 
the  owner  or  manager  of  the  spring  producing  them,  that  they  were 
such,  did  not  accompany  the  invoice,  which  certificate  the  importers 
represented  to  the  collector  that  it  was  impossible  to  obtain.  The 
collector,  acting  under  the  regulations  prescribed  by  the  secretary  of 
the  treasury  on  April  9,  1879,  refused  to  receive  any  other  evidence 
than  the  prescribed  certificate  of  the  character  of  the  waters,  and  de- 
manded and  collected  duties  upon  them  as  artificial  mineral  waters, 
which  duties  are  much  higher  than  those  on  natural  mineral  waters, 
the  latter  being  free,  except  as  to  duties  collected  on  the  bottles  con- 
taining them.  The  regulation  of  the  secretary  under  which  the  col- 
lector acted  is  as  follows: 

"Decision  2,973,  dated  September  18,  1876.  requires  that  invoices  of  im- 
ported waters  claimed  to  be  natural  mineral  waters  be  accompanied  by  cer- 
tificates from  the  shippers  that  the  water  embraced  in  such  invoice  is  in  fact 
natural  mineral  water,  and  specifying  the  spring  from  which  produced. 
For  the  better  protection  of  the  revenue  against  the  importation  of  artificial 
waters  under  the  name  of  natural  waters,  the  certificate  above  mentioned 
will  hereafter  be  made  bp  the  owner  or  manager  of  the  spring,  instead  of  the 
skipper,  as  heretofore." 

The  regulation  is  claimed  by  the  United  States  to  have  been  adopted 
under  the  authority  of  section  251,  Rev.  St.,  which  provides  that  the 
secretary  of  the  treasury  "shall  prescribe  forms  of  entries,  oaths, 
bonds,  and  otlier  papers,  and  rules  and  regulations  not  inconsistent 
with  law,  to  be  used  under  and  in  the  execution  and  enforcement  of 
the  various  provisions  of  the  internal  revenue  laws,  or  in  carrying 
out  the  provisions  of  law  relating  to  raising  revenue  from  imports,  or 
to  duties  on  imports,  or  to  warehousing;  he  shall  give  such  directions 
to  collectors,  and  prescribe  such  rules  and  forms  to  be  observed  by 
them,  as  may  be  necessary  for  the  proper  execution  of  the  law." 

The  only  question  is  whether,  under  this  provision  of  the  statute, 
the  secretary  was  authorized  to  make  the  regulation,  and,  being 
made,  whether  the  determination  that  the  waters  are  artificial  min- 
eral waters,  in  consequence  of  the  absence  of  the  prescribed  certifi- 
cate, is  now  conclusive  on  the  rights  of  the  importer.  That  the  sec- 
retary cannot  impose  restrictions  not  authorized  by  law,  was  held  in 
Morrill  v.  Jones,  106  U.  S.  466 ;  S.  C.  1  Sup.  Ct.  Rep.  423.  So,  also, 
in  Balfour  v.  Sullivan,  8  Sawy.  648;  S.  G.  17  Fed,  Rep.  231.  In 
Campbell  v.  U.  S.  107  U.  S.  410,  S.  C.  2  Sup.  Ct.  Rep.  759,  the  su- 
preme court  very  clearly  intimate  that  the  regulations  mad6  by  the 
secretary,  under  the  assumed  authority  granted  to  him,  must  be  rea- 
sonable, and,  if  they  are  unreasonable,  that  they  will  be  void,  and 
should  not  be  enforced  by  the  courts.    Says  the  court : 
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"It  would  be  a  curious  thing  to  hold  that  congress,  after  clearly  defining 
the  right  of  the  importer  to  receive  drawback  upon  subsequent  exportation 
of  the  imported  article  on  which  he  had  paid  duty,  had  empowered  the  secre- 
tary, by  regulations  which  might  be  proper  to  secure  the  government  against 
fraud,  to  defeat  totally  the  right  which  congress  had  granted.  If  the  regu- 
lations of  themselves  worked  such  a  result,  no  court  would  hesitate  to  hold 
them  invalid,  as  being  altogether  unreasonable." 

A  regulation  may,  perhaps,  be  reasonable  and  proper,  so  far  as  the 
practical  administration  of  the  office  of  the  collector  is  concerned, 
provided  the  determination  made  by  the  collector  in  pursuance  of 
such  regulation  be  not  conclusive  on  the  ultimate  rights  of  the  im- 
porter. In  this  case,  for  example,  to  guard  against  frauds  and  to  facil- 
itate the  due  administration  of  the  customs  laws,  it  may,  perhaps,  be 
proper  for  the  secretary  of  the  treasury  to  require  the  prescribed  cer- 
tificate of  the  owner  or  manager  of  the  spring  producing  the  water 
as  the  only  prima  facie  evidence  upon  which  the  collector  shall  act, 
thereby  putting  the  importer  who  declines  or  fails  to  furnish  the  cer- 
tificate to  the  inconvenience  of  correcting  in  the  courts,  where  the 
means  of  ascertaining  the  truth  are  more  efficient  than  any  in  the 
collector's  office,  any  error  resulting  from  his  refusal  or  neglect  to 
conform  to  the  regulations  for  the  government  and  convenient  admin- 
istration of  the  affairs  of  the  collector's  office.  But  whether  the  secre- 
tary can  prescribe  rules  as  to  the  character  and  competency  of  evidence 
that  shall  be  binding  upon  the  courts,  or  that  shall  conclude  the  rights 
of  the  importer,  and,  in  effect,  ultimately  and  conclusively  change 
the  rate  of  duties  fixed  by  congress  upon  articles  which  may  be  law- 
fully imported  into  the  United  States,  is  another  question.  While  I 
am  not  prepared  to  say  that  the  regulation  in  question  is  not  a  rea- 
sonable one  for  a  proper,  convenient,  and  speedy  administration  of 
the  collector's  office,  I  do  not  think  it  was  intended,  or,  if  it  had  been 
so  intended,  that  it  was  in  the  power  of  the  secretary,  by  means  of 
it,  to  make  the  action  of  the  collector  under  it  ultimately  conclusive 
•  upon  the  rights  of  the  importer,  or  to  thereby,  in  effect,  change  the 
rate  of  duties  prescribed  by  the  act  of  congress. 

If  such  is  intended  to  be  the  effect,  the  rule,  it  seems  to  me,  would 
be  wholly  unreasonable  and  void  on  that  ground.  It  would  empower 
the  collector,  in  the  guise  of  a  rule  of  evidence,  to  change  the  rate  of 
duties  established  by  the  acts  of  congress.  It  would  empower  him  to 
enact,  as  well  as  administer,  laws.  Natural  mineral  waters  are  au- 
thorized to  be  imported  by  the  act  of  congress  without  any  duty  what- 
ever, except  the  duty  required  to  be  paid  upon  the  bottles,  as  bottles, 
containing  them.  There  is  no  other  limit  or  restriction  put  upon  the 
importation  by  the  statute.  Any  one,  so  far  as  the  statutes  are  con- 
cerned, may  go  into  the  open  markets  of  the  world,  purohase  natural 
mineral  waters,  and  import  them  into  the  United  States  upon  pay- 
ing the  prescribed  duties  upon  the  bottles  containing  them.  But  it 
may  be  impossible  to  obtain  the  certificate  of  the  owner  or  manager 
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of  the  spring  prodooing  the  waters,  after  they  have  been  bottled,  left 
the  spring,  become  an  article  of  commerce,  and  scattered  in  the  trade 
throughout  the  markets  of  Europe  and  the  world.  And  this  condi- 
tion of  things  was  represented  to  the  collector  by  the  importer  to 
exist  in  respect  to  the  mineral  waters  in  question.  The  owner  of 
the  spring  might  absolutely  refuse  to  make  the  certificate  after  the 
waters  have  left  his  spring,  and  gone,  as  articles  of  commerce,  into 
the  markets  of  the  world.  It  would  not  be  in  the  power  of  pur- 
chasers in  the  European  markets  to  compel  such  a  certificate,  and, 
in  such  cases,  it  would  be  difficult  to  procure  it  from  the  owner,  even 
if  he  were  willing  to  furnish  it. 

Indeed,  it  would  seem  to  be  impracticable  to  furnish  such  certifi- 
cate. How  could  the  owner  of  the  spring  verify  the  character  of  the 
water,  wherever  it  might  be  found  in  the  markets  of  the  world,  and 
furnish  a  certificate  to  be  appended  to  the  invoice  by  any  purchaser 
desiring  to  import  it  in  larger  or  smaller  quantities?  To  furnish  a 
certificate  to  general  purchasers,  at  the  time  of  sale  at  the  springs,  to- 
be  appended  to  the  invoices  by  purchasers  in  the  general  markets  of 
the  world  for  exportation,  would  be  to  intrust  the  whole  matter  to- 
the  exporter  or  shipper,  and  this,  at  best,  would,  in  effect,  be  but  the 
certificate  of  the  party  shipping,  and  appending  it  to  the  invoice  at 
the  time  of  exportation,  rather  than  that  of  the  owner  of  the  spring. 

To  establish  and  adhere  to  the  prescribed  rule,  as  conclusive  in 
the  courts  of  the  rights  of  the  importer,  would  be  to  enable  the  own- 
ers of  springs  to  prevent  entirely  the  exportation  to  the  United 
States  of  any  of  the  waters  of  natural  mineral  springs  by  anybody, 
except  such  as  should  be  bought  for  the  purpose  directly  from  them- 
selves, except  upon  payment  of  the  much  higher  rate  of  duties  im- 
posed by  the  statute  on  artificial  mineral  waters,  thus  discouraging 
the  importation  of  the  pure  mineral  waters,  and  encouraging  that  of 
cheaper  and  deleterious  artificial  compounds.  Under  such  a  rule 
any  party  might  well  afford  to  pay  the  owner  of  a  valuable  mineral 
spring  a  large  bonus  to  secure  a  monopoly,  upon  his  own  terms,  of 
the  exportation  of  its  waters  to  the  United  States.  The  law  itself 
specifically  permits  the  importation  of  natural  mineral  waters  free 
of  duty  upon  the  waters,  and  it  prescribes  no  exclusive  kind  of  evi- 
dence as  to  the  character  of  the  waters.  If  the  secretary  of  the  treas- 
ury can  provide  by  rule  that  only  a  certain  class  of  evidence  of  the 
character  of  the  mineral  waters  shall  be  received,  and  that  the  rule 
shall  be  binding  upon  the  courts,  as  well  as  upon  the  collectors  in 
the  due  administration  of  their  offices,  and  be  ultimately  conclusive 
upon  the  rights  of  importers,  then,  by  a  mere  instruction  for  the 
guidance  of  collectors,  he  can  change  the  general  law  of  the  land  as 
to  the  competency  of  evidence,  and  indirectly  abrogate  the  statutes 
permitting  the  importation  of  natural  mineral  waters  free  of  duty. 
To  require  a  class  of  evidence  which  is  not  in  the  power  of  the  im- 
porter of  the  natural  mineral  waters,  purchased  in  the  open  markets 
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of  the  world,  to  produce,  would  be  to  put  an  insurmountable  obstruc- 
tion in  tbe  way  of  their  importation,  and,  in  effect,  deny  the  right,  to 
anybody  but  the  owner  of  the  spring,  to  import  at  all. 

While  the  regulation  may,  perhaps,  be  a  proper  one  (I  am  not 
prepared  to  hold  that  it  is  not)  for  the  convenient  administration  of 
the  customs  laws  by  the  collectors  of  ports,  it  would  be,  in  my  judg- 
ment, wholly  unreasonable  to  make  it  conclusive  upon  the  rights  of 
the  parties  when  they  appeal  to  the  courts  of  tbe  country  to  recover 
the  excess  of  duties  in  fact  exacted  and  paid;  and,  in  my  judgment, 
no  authority  is  vested  in  the  secretary  to  give  the  regulation  any 
such  effect.  To  give  it  such  effect  would  be  to  change  the  law  of  the 
land  as  to  the  competency  of  evidence,  and  the  statutes  prescribing 
tbe  rate  of  duties  that  shall  be  collected.  If  the  law  of  the  land,  in 
this,  instance,  can  be  thus  changed  by  an  arbitrary  rule  adopted  by 
the  secretary  of  the  treasury,  I  do  not  perceive  why  it  might  not  in 
like  manner  be  changed  in  any  other  particular  relating  to  the  ad- 
ministration of  the  treasury  department. 

The  demurrer  admits  the  truth  of  the  allegation  of  the  complaint 
that  the  waters  in  question  are  in  fact  natural  mineral  waters.  That 
being  so,  the  duties  collected  are  in  excess  of  the  amount  required  by 
the  statute,  and  the  plaintiffs  are  entitled  to  recover  the  excess  ex- 
acted and  paid.  The  rule  of  the  secretary  can  furnish  no  defense  to 
the  action. 

The  demurrer  is  overruled,  with  leave  to  answer  on  the  usual 
terms  in  30  days. 


1.  Municipal  Corporations— Organization  op  Town  op  Ashland— Wis.  Rev. 

St.  1858. 

The  organization  of  the  town  of  Ashland,  In  Ashland  county,  Wisconsin,  was 
valid  and  legal,  although  tbe  orders  of  the  county  board  in  setting  apart  cer- 
tain territory,  and  designating  tbe  boundaries  thereof,  to  form  said  town,  were 
not  in  the  exact  language  of  tbe  statute.    Wis.  Rev.  St.  1858,  e.  18,  M  28,  30. 

2.  Bamk — Collateral  Attack — Action  to  Set  Aside  Tax  Deed. 

Where  the  original  orders  organizing  a  town  are  invalid,  after  the  lapse  of  a 
period  of  more  than  10  years,  tbe  validity  of  such  organization  and  its  author- 
ity to  levy  taxes  cannot  be  questioned  collaterally  in  a  proceeding  by  tbe  al- 
leged owner  of  town  lots  to  remove  a  cloud  on  his  title  caused  by  a  tax  deed 
issued  to  a  purchaser  at  a  tax  sale  for  taxes  levied  by  such  town. 

At  Law. 

Willis  <&  Wittard,  for  plaintiff,  with  S.  U.  Pinney,  of  counsel. 
Tompkins  &  Merrill,  for  defendant. 

Bonn,  J.  This  is  an  action  of  ejectment  brought  by  the  plaintiff, 
a  citizen  of  Minnesota,  against  the  defendant,  a  citizen  of  Kansas, 
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to  recover  certain  village  lots  situate  in  Austrian's  addition  to  the 
village  of  Ashland,  in  Ashland  county,  Wisconsin.  It  is  stipulated 
that  the  plaintiff  shows  a  complete  title  to  the  lots  in  question,  sub* 
ject  to  the  defendant's  defense,  who  claims  to  hold  the  same  by  vir- 
tue of  certain  tax  deeds  issued  to  the  county  of  Ashland  under  a 
sale  of  said  lots  for  the  general  state,  county,  and  town  taxes  for  the 
years  1873,  1875,  and  1876,  levied  by  the  town  of  Ashland,  in  said 
county.  It  also  appears  that  the  tax  deeds  under  which  the  defend- 
ant holds  are  fair  and  valid  upon  their  face,  and  that  the  statute  of 
limitations  provided  by  the  laws  of  Wisconsin  for  bringing  ejectment 
to  recover  the  lands  had  run  upon  the  deeds  prior  to  the  commence- 
ment of  the  action  on  September  22,  1883. 

The  plaintiff,  to  avoid  the  tax  deeds  under  which  the  defendant 
claims  title,  attacks  the  organization  of  the  town  of  Ashland,  alleg- 
ing such  organization  to  be  invalid,  and  that  there  was  consequently 
no  authority  for  levying  the  taxes.  The  evidence  bearing  upon  this 
issue  is  contained  in  the  stipulation  of  the  parties  on  file,  presenting 
among  other  things,  a  copy  of  the  record  of  the  board  of  county 
supervisors  of  Ashland,  appertaining  to  the  setting  off  and  organiza- 
tion of  said  town  by  such  board.  By  this  record  it  appears  that  the 
first  action  of  the  board  was  taken  on  May  27,  1872.  I  quote  such 
parts  of  the  record  as  bear  upon  this  question : 

"May  27, 1872.  At  a  special  meeting  of  the  county  board  of  supervisors  of 
Ashland  county,  held  this  twenty-seventh  day  of  May,  1872,  for  the  purpose 
of  organizing  the  new  board  lately  elected  in  April  last*  and  also  for  to  de- 
cide and  take  into  consideration  the  application  of  the  settlers  or  citizens  of 
the  newly-settled  portion  of  the  town  of  La  Pointe.  now  residing  in  Ashland 
and  its  additions,  for  to  set  off  as  a  separate  town  organization,  to  be  called 
the  town  of  Ashland,  in  the  county  of  Ashland,  in  the  state  of  Wisconsin, 
the  whole  of  the  members  of  the  new  board  being  present,  viz.,  John  W. 
Bell,  etc.,  [naming  all  the  members  of  the  board,]  the  clerk  lately  elected 
being  absent,  Mr.  Le  Montferand  and  Joseph  Beille  were  appointed  by  the 
board  as  clerks  of  the  meeting,  to  record  their  proceedings  and  decisions  of 
the  meeting,  which  were  as  follows:  That  after  due  consultation  it  is  mu- 
tually understood,  ordered,  and  decreed  that  the  following  described  bound- 
aries are  hereby,  by  the  action  of  this  board,  set  off  as  a  separate  town,  to  be 
called  the  town  of  Ashland,  and  that  the  legal  voters  residing  upon  tiie  lands 
hereby  set  off  are  hereby  authorized  to  hold  a  first  election  to  elect  their  re- 
spective officers  on  the  twenty-seventh  day  of  June  for  the  town  of  Ashland, 
after  publishing  the  necessary  notices,  according  to  the  now-existing  laws, 
namely,  within  the  limited  boundaries:  Bounded  on  the  south  by  the  south 
line  of  town  forty-six,  (46.)  on  the  east  by  the  Indian  reservation,  on  the 
west  by  Bayfield  county  line,  and  on  the  north  by  the  northern  line  of  town- 
ship No.  forty-eight,  (48.) 

"June  10,  1872.  At  a  special  meeting  of  the  county  board  held  this  tenth 
day  of  June,  1872,  for  the  purpose  of  reconsidering  the  action  of  the  board 
on  the  twenty-seventh  day  of  May  last,  in  relation  to  the  setting  off  and  or- 
ganizing the  town  of  Ashland,  the  board  being  all  present,  Mr.  Le  Montferand 
was  appointed  clerk  pro  tern  for  the  purpose  of  recording  the  proceedings  of 
this  meeting. 

"It  appearing  to  the  board  that  they  have  not  set  off  sufficient  territory  to  cre- 


Digilized  by 


502 


FEDERAL  REPORTER. 


ate  or  raise  a  sufficient  revenue  to  support  said  organization,  and  make  the 
necessary  improvements,  etc.,  requisite  in  a  new  town,  it  is  hereby  ordered 
and  decreed  that  the  following  townships  be  added  to  and  annexed  to  the  de- 
cree of  the  twenty-seventh  day  of  May  last,  for  the  purpose  therein  men- 
tioned, namely,  townships  numbered  forty-five  and  forty-four  of  range  four 
west,  and  that  the  election  of  the  town  officers  be  held  at  the  store  of  James 
Wilson,  in  the  town  of  Ashland,  on  the  twenty-fourth  day  of  June,  1872,  in 
accordance  with  the  decree  of  May  27,  1872. 

"July  2, 1872.  At  a  special  meeting  of  the  county  board  of  supervisors  of 
Ashland  county,  held  on  the  second  day  of  July,  A.  D.  1872,  John  W.  Bell, 
chairman,  John  Stewart,  supervisor,  and  Joseph  Reille,  clerk  of  the  board, 
being  present,  and  the  meeting  being  duly  organized,  after  due  consideration 
it  was  ordered  and  decreed  that  the  following  described  territory  be  set  off 
as  a  new  town,  to  be  named  the  town  of  Ashland,  viz.:  Townships  44,  45, 
and  47,  in  range  4;  also  fractional  township  48,  in  range  4,  in  Ashland  county; 
and  that  the  legal  voters  therein  are  hereby  authorized  and  empowered  to 
hold  an  election  at  the  office  of  J.  M.  Matthews,  in  the  town  of  Ashland,  on 
the  thirteenth  day  of  July,  1872,  for  the  purpose  of  electing  the  respective 
town  officers  requisite  for  a  full  town  organization;  said  meeting  to  be  held 
in  accordance  with  the  now-existing  laws  in  regard  to  town  organization. 
The  action  of  the  board  this  day  takes  precedence  of  all  prior  actions  in  re- 
lation thereto." 

There  are  no  further  proceedings  touching  the  organization  of  the 
town  until  the  annual  meeting,  held  November  10,  1874.  On  that 
day  the  following  was  had : 

"  The  petition  for  the  readjustment  of  the  boundaries  of  the  respective  towns 
was  taken  up  and  considered.  The  following  resolution  was  presented  by  W. 
R.  Durfee:  *  Ordered  and  determined,  by  the  county  board  of  supervisors  of 
Ashland  county,  that  there  be,  and  hereby  is,  set  off  from  the  town  of  La 
Pointe,  and  added  to  the  town  of  Ashland,  all  the  following  described  terri- 
tory, to-wit:' "    [Here  follows  a  long  description  of  the  townships  set  off.] 

The  next  record  is : 

"Maboh  27, 1875.  The  county  board  of  supervisors,  pursuant  to  adjourn- 
ment, met  at  the  county  office,  March  27th,  at  9  a.m.  There  were  present, 
J.  W.  Bell,  chairman;  S.  S.  Fifield,  supervisor;  Chas.  H.  Pratt,  county  clerk. 
S.  8.  Fifield  presented  the  following  resolution,  which  was  adopted:  'Re- 
solved, by  the  county  board  of  supervisors  of  the  county  of  Ashland,  that 
they  do  order  and  determine  that  there  be,  and  hereby  is,  set  off  from  the 
town  of  La  Pointe,  and  annexed  to  the  town  of  Ashland,  the  following  terri- 
tory, to-wit:  All  of  township  forty-three  (48)  north,  range  four  (4)  west;  all 
of  township  forty-five  (45)  north,  range  three  (3)  west;  all  of  township  forty- 
four  (44)  north,  range  three  (3)  west ;  all  of  township  forty-three  (43)  north, 
range  three  (3)  west;  all  of  township  forty-five  north,  range  two  (2)  west; 
all  of  township  forty-four  (44)  north,  range  two  (2)  west;  all  of  township 
forty-three,  (43,)  range  two  (2)  west;  all  of  township  forty-five  (45)  north, 
range  one  (1)  west;  all  of  township  forty-three  (43)  north,  range  one  (1) 
west,— and  the  same  is  hereby  declared  to  be  a  part  of  the  town  of  Ashland, 
in  the  county  of  Ashland." 

The  next  record  is  as  follows : 

"April  20,1875.  Minutes  of  a  special  meeting  of  the  board  of  supervis- 
ors of  the  county  of  Ashland  called  according  to  law,  and  held  at  the  county 
clerk's  office  on  the  twentieth  day  of  April,  1875,  at  9:15  a.  m.  Present,  W. 
R.  Durfee,  Ashland,  supervisor;  J.  W.  Bell,  La  Pointe,  supervisor;  J.  H. 
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Shutt,  county  clerk.  On  motion  of  Mr.  Bell,  W.  R.  Durfee  was  chosen  chair- 
man for  the  ensuing  year.  The  action  of  the  board  at  the  annual  meeting  held 
November  14,  1874,  setting  off  certain  territory  from  the  town  of  La  Pointe, 
and  annexing  it  to  the  town  of  Ashland,  was  considered,  and  amended  to  read 
as  follows:  « It  is  ordered  and  determined,  by  the  county  board  of  supervis- 
ors of  Ashland  county,  that  there  be,  and  is  hereby,  set  off  from  the  town  of 
La  Pointe,  and  annexed  to  the  town  of  Ashland,  all  the  following  described 
territory,  to- wit:  [Here  follows  a  description  of  the  townships  set  off.]  And 
that  all  the  following  described  territory  be,  and  is  hereby,  set  off  from  the 
town  of  Ashland  and  annexed  to  the  town  of  La  Pointe,  to-wit:'  [Here  fol- 
lows a  description  of  lands  added  to  the  town  of  La  Pointe.]  The  board"  of 
supervisors  of  Ashland  county  do  order  and  determine  as  follows:  'That 
from  and  after  the  publication  of  this  order  the  town  of  Ashland  shall  com- 
prise and  contain  the  following  townships  and  territory,  to-wit:' "  [Here  fol- 
lows a  description  of  the  township,  with  a  further  order  describing  the  ter- 
ritory to  be  contained  in  the  town  of  La  Pointe,  also.] 

1.  After  a  careful  study  of  the  above  record,  though  there  are 
some  informalities  in  the  proceedings,  the  court  is  of  opinion  that  it 
shows  the  legal  organization  and  existence  of  the  town  of  Ashland, 
and  a  consequent  authority  to  levy  the  taxes  in  question. 

By  the  laws  of  Wisconsin  the  assessment  of  real  estate  is  made 
between  the  first  day  of  May  and  the  last  Monday  in  June,  when  the 
board  of  review  meet.  As  will  be  noticed,  all  of  the  above  proceed- 
ings of  the  county  board  of  Ashland  county,  directed  to  the  organiza- 
tion of  the  town  of  Ashland,  or  looking  to  a  recognition  by  the  county 
board  of  its  existence  as  a  town  by  virtue  of  any  former  proceedings, 
were  had  prior  to  the  month  of  May,  1875,  after  which  time  the  last 
two  taxes  were  assessed  and  levied.  The  aotion  of  the  county  board 
of  May  27,  1872,  and  July  2,  1872,  were  all  prior  to  the  levying  of 
the  first  tax  in  May  or  June,  1873. 

The  plaintiff's  objections  to  the  legality  of  the  organization  of  the 
town  are  substantially: 

(1)  That  the  various  orders  of  the  county  board,  looking  to  that  end,  are 
not  in  the  form  prescribed  by  law,  and  have  no  enacting  clause;  (2)  that 
they  are  not  orders  proper,  purporting  to  be  in  the  present  tense,  but  were 
recitals  of  what  was  done  in  the  past;  (3)  that  they  do  not  disclose  in  them- 
selves the  authority  by  virtue  of  which  they  were  made;  (4)  that  the  pro- 
visions of  section  31  of  chapter  13  of  the  Revised  Statutes  of  Wisconsin  for 
1858,  requiring  the  distribution  of  newspapers  containing  the  publication  of 
the  said  orders,  were  not  complied  with;  (5)  that  the  first  order  of  May  27th 
does  not  designate  the  place  of  holding  the  first  town  meeting. 

There  are  other  objections,  but  these  are  of  the  substance,  and  all 
that  I  care  to  notice. 

Among  the  special  powerB  conferred  upon  connty  boards  by  section 
28  of  chapter  13  of  the  Bevised  Statutes  of  1858,  is  the  one  "to  set 
off,  organize,  vacate,  and  change  the  boundaries  of  towns  in  their 
respective  counties.  *  *  *  And  section  30  provides  for  the  pub- 
lication of  all  orders  made  under  section  28.  Section  29  provides 
that  all  orders  and  determinations  by  which  the  provisions  of  the 
next  preceding  section  (28)  shall  be  carried  into  effect,  shall  be  in 
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the  ordinary  form  of  laws  passed  by  the  legislature  of  the  state,  and 
shall  commence  as  follows :  "The  board  of  supervisors  of  the  county 

of  do  order  and  determine  as  follows." 

In  Smith  v.  Sherry,  54  Wis.  114,  S.  C.  11  N.  W.  Rep.  465,  the 
supreme  court  of  Wisconsin  held  that  the  above  provisions,  prescrib- 
ing the  form  and  publication  of  the  order,  are  mandatory,  and  must 
be  substantially  followed.   The  order  in  that  case  was : 

"On  motion  of  Carl  Schmidt  the  board  of  supervisors  do  order  and  deter- 
mine that  town  28,  range  14,  be  attached  to  the  town  of  Herman  for  town 
purposes,  and  that  town  28,  range  13,  be  attached  to  the  town  of  Seneca  for 
town  purposes." 

In  that  case  the  order  was  not  published,  and  the  court  say  that 
they  are  of  the  opinion  that  the  attempt  to  attach  the  township  in 
question  to  the  town  of  Seneca,  by  the  unpublished  order  and  deter- 
mination referred  to,  was  ineffectual  to  accomplish  the  purpose.  The 
court  in  their  opinion  seem  to  base  their  decision  mainly  upon  the 
fact  of  the  order  not  being  published  as  required  by  law,  which  was 
certainly  a  substantial  ground  for  the  conclusion  reached,  and  I 
think  the  decision  turned  upon  that  question,  rather  than  on  the 
form  of  the  order.  But  they  say,  also,  that  the  order  passed  was  not 
in  the  form  prescribed,  but  substantially  different,  and  that  it  at- 
tempted to  attach  one  piece  of  territory  to  one  town  and  another  to 
another  town  on  mere  motion.  This  is  all  that  is  said  in  regard  to 
the  form  of  the  order,  and  whether  the  court,  if  tbe  order  had  been 
properly  published,  would  have  held  it  void  because  adopted  on  the 
motion  of  a  member  of  the  board,  we  cannot  know.  I  cannot  think 
the  court  would  have  so  held,  provided  the  order  had  been  in  other 
respects  in  the  form  prescribed,  and  had  been  published,  because 
these  matters  are  usually  brought  up  for  consideration  by  the  board 
in  that  manner,  and  there  would  seem  to  be  no  valid  reason  why 
they  should  not  be.  And  in  the  previous  case  of  Hart  v.  Oladwell, 
49  Wis.  172,  S.  C.  5  N.  W.  Rep.  323,  such  an  order,  adopted  upon 
motion,  was  held  valid.  The  decision,  of  course,  was  made  with 
reference  to  the  facts  of  the  case.  Perhaps  a  safer  objection  to  the 
form  of  the  order  in  that  case  would  be  that  it  does  not  appear  to 
have  been  adopted  by  the  board  of  supervisors  of  the  county  of 
Shawano.  I  have  referred  to  this  decision  more  particularly  as  it 
is  relied  upon  by  the  plaintiff  as  an  authority  in  point  in  this  case, 
to  show  that  the  various  orders  of  the  county  board  of  Ashland 
county  were  invalid  and  ineffectual.  Undoubtedly  the  court  was 
right  in  holding  that  the  provisions  of  the  statute  requiring  a  publi- 
cation of  the  order  before  it  should  take  effect,  were  mandatory  and. 
must  be  substantially  complied  with.  Perhaps,  also,  the  provision 
in  regard  to  the  particular  form  of  the  order  is  mandatory.  If  so, 
the  question  in  the  case  at  bar  would  be,  has  the  statute  in  regard 
to  the  form  of  the  order  been  substantially  complied  with?  and  if  not, 
has  the  subsequent  repeated  recognition  of  the  existence  of  the  town 
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of  Ashland  by  the  county  board  oared  the  original  defect  in  the  or- 
der organizing  the  town  ? 

It  is  stipulated  that  the  orders  were  published,  but  that  the  eopies 
of  the  papers  containing  such  publication  were  not  distributed  by  the 
clerk  of  the  board  to  the  various  town  clerks,  as  provided  by  section 
31.  But  this  provision  the  supreme  court  held,  in  State  v.  Pierce,  85 
Wis.  93,  directory  merely,  and  that  a  non-compliance  did  not  vitiate 
the  proceedings.  Now,  let  us  return  to  the  record  of  proceedings  and 
look  at  the  first  order  of  May  27,  1872. 

This  record  shows  clearly  the  authority  to  be  the  county  board  of 
the  county  of  Ashland,  and  the  order  of  such  board  is:  "That  after 
due  consideration  it  is  mutually  understood,  ordered,  and  decreed," 
etc.  This  is  certainly  not  a  literal  compliance  with  the  form  pre- 
scribed by  the  statute.  But  is  it  not  a  substantial  compliance  ?  The 
words  of  the  statutory  form  are  "ordered  and  determined."  In  the 
order  made  it  is  "understood,  ordered,  and  decreed."  If  the  word 
"understood"  may  be  rejected  as  surplusage,  will  not  the  words  "or- 
dered and  decreed"  mean  the  same,  and  pass  in  the  place  of  "ordered 
and  determined?"  The  question  may  not  be  free  from  doubt,  but 
would  it  be  wise  for  this  court  to  put  so  strict  a  construction  upon 
such  a  statute,  and  to  interpret  it  in  such  a  literal  way  as  to  hold 
such  an  order  void,  when  words  are  used  of  substantially  the  same 
signification?  Should  the  word  "understood"  vitiate  the  order?  I 
think  not;  and  that  the  words  "ordered  and  decreed,"  as  used  here, 
are  substantially  of  the  same  import  as  the  words  "ordered  and  de- 
termined." 

In  Hart  v.  Gladwell,  49  Wis.  172,  8.  C.  5  N.  W.  Rep.  328,  there 
was  a  proceeding  under  this  same  section  to  alter  a  state  road  run. 
ning  through  Chippewa  county,  and  .the  board  of  supervisors  ap- 
pointed a  committee  to  view  and  report.  The  committee,  instead  of 
viewing  and  reporting,  assumed  to  make  the  contemplated  change, 
caused  a  survey  to  be  made,  and  filed  an  order  for  such  change,  and 
the  question  was  whether  the  action  of  the  committee  had  been 
adopted  by  the  board.    The  court,  by  Chief  Justice  Cole,  says : 

"The  evidence  as  to  the  proceedings  of  the  board  shows  that  at  the  meet- 
ing of  June  14,  1878,  Supervisor  Hemmelsbuck  moved  that  the  report  of  the 
'  road  committee  be  accepted  and  the  committee  discharged,  which  motion 
was  carried.' " 

Here  it  seems  the  whole  business  was  done  upon  motion,  as  in 
Smith  v.  Sherry,  but  the  court  held  the  proceeding  valid,  and,  in  com- 
menting upon  the  form  of  the  order,  say : 

"This  may  not  be  the  language  which  one  experienced  in  parliamentary 
proceedings  would  use  in  a  resolution  for  adopting  a  report  as  the  act  of  the 
board;  but  there  can  be  no  doubt  that  this  was  the  intent  and  object  of  the 
resolution.  The  whole  proceedings  of  the  committee  in  respect  to  changing 
the  road,  causing  a  survey  thereof  to  be  made,  and  making  an  order  laying 
out  the  new  road,  were  all  before  the  board  for  consideration,  and  were  ap- 
proved and  adopted.   It  will  not  do  to  apply  to  the  orders  and  resolutions  of 
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such  bodies  nice  verbal  criticism  and  strict  parliamentary  distinctions,  be- 
cause the  business  is  transacted  generally  by  plain  men  not  familiar  with  par- 
liamentary law.  Therefore  their  proceedings  must  be  liberally  construed  in 
order  to  get  at  the  real  intent  and  meaning  of  the  body." 

In  this  language  and  doctrine  this  court  fully  concurs,  and,  apply- 
ing the  same  doctrine  to  the  oase  at  bar, — and  I  think  it  an  author- 
ity quite  in  point,  being  made  under  the  same  statute  by  the  court 
who  has  the  best  right  to  interpret  it, — it  seems  tolerably  clear  thai 
the  original  order  of  the  board  of  May  27,  1872,  was  a  valid  order. 
See,  also,  State  v.  Crawford  Co.  39  Wis.  596.  As  to  the  objection 
that  this  order  does  not  fix  the  place  of  holding  the  town  meeting,  it 
is  enough  to  say  that  this  would  not  vitiate  the  proceedings,  as  the 
place  might  be  designated  afterwards,  as  was  done  by  the  subsequent 
orders  of  the  county  board.  There  is  nothing  in  the  law  requiring  it 
to  be  done  in  the  same  order.  The  act  of  June  10,  1872,  adding 
more  territory,  is  the  first  subsequent  recognition  by  the  board  of  the 
existence  of  the  new  town  of  Ashland. 

The  order  of  July  2, 1872,  is,  in  form,  substantially  as  that  of  May 
27th,  and  is  intended  to  take  the  place  of  the  former  proceedings 
touching  the  organization  of  the  town.  It  is  objected  to  this  order 
that  it  runs  partly  in  the  past  tense,  "was  ordered  and  decreed,"  in- 
stead of  "is  ordered  and  determined;"  but  this  is,  probably,  a  mere 
clerical  error,  as  in  the  subsequent  part  of  the  order  a  return  is  made 
to  the  present  tense,  "are  hereby  authorized"  in  plaoe  of  "were  hereby 
authorized."  It  would  be  trifling  to  hold  that  mere  mistakes  of 
grammar  should  invalidate  such  proceedings.  I  think  the  order  • 
valid,  but  if  invalid  and  ineffectual  for  the  purpose  of  creating  a  town 
or  adding  new  territory,  it  must  also  be  invalid  for  the  purpose  of 
vacating  a  town  already  created  by  the  previous  order,  if  such  town 
was  so  created. 

There  is  less  objection  to  the  form  of  the  subsequent  orders  of  No- 
vember 10, 1874,  March  25, 1875,  and  April  20, 1875.  Indeed,  that 
of  April  20, 1875,  seems  quite  unobjectionable  in  form.  It  is  as  fol- 
lows, omitting  the  description  of  territory :  "The  board  of  supervisors 
of  the  county  of  Ashland  do  order  and  determine  as  follows :  That 
from  and  after  the  publication  of  this  order  the  town  of  Ashland  shall 
comprise  and  contain  the  following  territory  and  townships,  to-wit." 
But  it  is  said  these  late  ordinances  do  not  purport  to  create  and 
organize  the  town  of  Ashland,  but  only  to  assume  its  previous  exist- 
ence by  adding  and  detaching  territory,  and  defining  its  boundaries. 
This  is  true,  but  I  think  they  constitute  a  clear  and  unmistakable 
recognition  of  the  previous  existence  of  such  town  by  a  body  who 
had  full  legislative  power  to  create  it,  and,  as  such,  have  the  effect  to 
cure  any  irregularity  in  their  previous  action  setting  off  Buch  town. 
Sup'rs  La  Pointe  v.  O'MaUey,  47  Wis.  332 ;  S.  C.  2  N.  W.  Rep.  632. 
And  if  the  board  had  power,  in  the  first  instance,  to  organize  the 
town,  it  would  probably  have  power,  by  a  subsequent  ordinance,  to 
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ratify  such  defective  organization.  Hart  v.  GladweU,  supra,  where 
the  court  say:  "As  the  board  had  the  power  to  grant  foil  authority 
in  the  first  instance,  upon  familiar  principles,  it  might  ratify  and 
confirm  the  unauthorized  acts  of  its  committee,  as  it  did  do."  It  also 
appears  that  the  existence  of  snoh  town  has  been  recognized  by  the 
state  in  different  forms :  (1)  By  receiving  its  quota  of  taxes  for  the 
past  12  years,  and  making  no  question  in  all  that  time  of  the  legal- 
ity of  its  organization;  (2)  by  chapter  74,  Gen.  Laws  1883,  §§  5,  6, 
attaching  certain  territory  to  it,  and  providing  for  the  adjustment  of 
certain  indebtedness.    See  Bow  v.  Allenttown,  34  N.  H.  351. 

2.  It  is  stipulated  in  the  record  that  at  the  time  of  the  organiza- 
tion of  Ashland  county  only  two  towns  existed  in  the  territory  in- 
cluded by  the  legislature  therein,  to- wit,  La  Pointe  and  Bayport; 
that  the  town  organization  of  said  town  of  Bayport  ceased  to  exeroise 
any  of  the  functions  of  a  town  in  January,  1867,  and  no  town  organ- 
ization known  as  the  town  of  Bayport  has  since  that  time  exercised, 
or  claimed  to  exercise,  the  functions  of  a  town,  but  the  so-called 
town  of  Ashland  has  exercised  undisputed  control  over  all  the  terri- 
tory formerly  comprised  in  said  town  of  Bayport  ever  since  July, 
1872;  that  the  taxes,  for  the  non-payment  of  which  the  tax  sales  were 
made  under  which  defendant  claims  title,  were  assessed  and  levied 
by  and  under  the  authority  of  certain  persons,  styled  in  such  tax 
proceedings  officials  of  the  county  of  Ashland  and  of  the  town  of 
Ashland,  and  said  persons  were  at  such  times  exercising  all  the  func- 
tions of  such  officers,  and  claiming  to  be  such  officials,  and  recog- 
nized as  such ;  that  the  town  so  attempted  to  be  organized  has  exer- 
cised all  the  powers,  functions,  and  franchises  of  a  town,  and  been 
recognized  as  the  town  of  Ashland  by  the  officers  of  said  county  and  the 
public,  and  has  acted  as  a  town  ever  since  July,  1872,  and  all  the 
persons  acting  officially  in  said  tax  proceedings  exercised  the  func- 
tions proper  to  the  several  offices  which  they  claimed  to  hold. 

Under  these  circumstances,  the  question  is  distinctly  presented 
whether — supposing  the  original  orders  creating  the  town  of  Ashland 
to  be  so  defective  and  irregular  as  to  be  invalid  for  that  purpose,  in 
the  first  instance-— the  plaintiff,  after  such  a  lapse  of  time,  can  ques- 
tion the  legality  of  the  organization  of  the  town  in  a  collateral  pro- 
ceeding; and,  after  a  pretty  thorough  consideration  of  the  question, 
the  court  is  of  opinion  that  he  cannot. 

And  without  stopping  to  discuss  the  question,  as  this  opinion  is 
already  much  longer  than  I  intended  it  should  be,  I  shall  content  my- 
self with  referring  to  some  of  the  authorities  I  have  consulted  in  the 
examination  and  decision  of  this  case. 

I  do  not  find  much  real  conflict  in  the  cases  on  this  question, 
though  none  of  them  presume  to  fix  any  certain  time  after  which  such 
organization  cannot  be  questioned  collaterally,  and  no  doubt  it  would 
be  unwise  if  not  impossible  for  the  court  to  make  any  general  role  on 
the  subject,  as  each  case  must  be  governed  in  part  by  its  own  cir- 
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oumstances.  In  this  case  the  town  of  Ashland  organized  under  the 
orders  of  the  hoard  of  supervisors,  assuming  to  create  such  town,  in 
July,  1872,  and  has  exercised  all  the  powers  and  functions  of  a  town 
de  facto  since  that  time,  and  for  upwards  of  11  years  previous  to  the 
time  of  the  commencement  of  this  action,  in  September,  1883,  has 
all  that  time  been  recognized  by  the  county  board  of  supervisors  of 
Ashland  county,  and  by  the  state  and  public  at  large,  as  one  of  the 
towns  of  the  state,  has  been  for  that  time  acting  under  color  of  law, 
and  its  existence  never  questioned  by  the  state.  In  these  circum- 
stances it  would  at  first  view  be  strange  indeed  if  a  private  party  in 
a  collateral  proceeding  could  question  its  corporate  existence. 

Chapter  54,  Gen.  Laws  Wis.  1883,  passed  six  months  prior  to  the 
commencement  of  this  action,  provides,  among  other  things,  that  "ev- 
ery town  shall  be  considered  and  held  to  be  and  to  have  been  duly  or- 
ganized, which  has  exercised  or  which  shall  hereafter  exercise  the 
powers,  functions,  and  franchises  of  a  town  for  a  period  of  two  years;" 
and,  further,  that  "the  validity  of  any  order,  ordinance,  or  proceed- 
ing purporting  to  organize  or  set  off  any  new  town,  or  to  change  the 
boundaries  of  any  existing  town  or  towns,  may  be  tested  by  certiorari, 
or  any  other  proper  proceeding  brought  directly  for  the  purpose  of 
vacating  such  order,  ordinance,  or  proceeding  by  a  proper  officer  or 
by  any  person  owning  taxable  property  in  any  town  purporting  to  be 
so  organized,  setoff,  enlarged,. or  diminished,  at  any  time  within  two 
years  after  the  date  of  such  order,  ordinance,  or  proceeding,  or  within 
60  days  after  the  publication  of  this  act,  in  cases  wherein  the  two 
years  above  limited  shall  have  elapsed  prior  thereto,  or  shall  expire 
during  said  60  days,  and  not  thereafter.  No  such  order,  ordinance, 
or  proceeding  shall  in  anywise  be  called  in  question  in  any  action  or 
proceeding,  except  one  brought  directly  for  that  purpose  within  the 
time  above  limited,  and  except  in  the  case  wherein  such  order,  ordi- 
nance, or  proceeding  shall  have  been  vacated  by  a  court  of  competent 
jurisdiction." 

It  is  objected  to  this  act  that  the  limitation  of  60  days  is  invalid, 
as  not  giving  a  reasonable  time  to  bring  an  aotion  directly  to  test  the 
validity  of  the  proceedings.  Allowing  this  to  be  so,  it  does  not  follow 
that  the  other  provisions  of  the  act  are  inoperative.  The  statute  is 
not  simply  a  statute  of  limitation.  The  first  provision  is  of  a  cura- 
tive character,  which  the  legislature  undoubtedly  might  make.  The 
other  provision,  that  no  such  order,  ordinance,  or  provision  shall  in 
anywise  be  called  into  question  in  any  action  or  proceeding  except 
one  brought  directly  for  the  purpose,  seems  to  be  only  a  legislative 
affirmance  and  recognition  of  the  general  rule  of  the  common  law  on 
the  subject  as  settled  by  the  weight  of  authority.  At  any  rate,  it  shows 
the  legislative  policy  of  the  state  upon.the  subject,  which  it  is  the  duty 
of  the  courts  to  respect.  See  Sherry  v.  Gilmore,  58  Wis.  324;  8.  C.  17 
N.  W.  Bep.  252 ;  Dillon,  Mun.  Corp.  (3d  Ed.)  61 ;  People  v.  Mey~ 
nard,  15  Mioh.  470;  Mendota  v.  Thompton,  20  111.  197;  Hamilton  v. 
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Carthage,  24  HI.  22;  Tisdale  v.  Minonk,  46  111.  9;  Stuart  v.  School- 
dist.  No.  1,  Kalamazoo,  30  Mich.  70 ;  School-dist.  v.  Joint  Board,  27 
Mieh.  3;  Rumsey  v.  People,  19  N.  Y.  41;  City  of  St.  Louis  v.  Shields, 
62  Mo.  247 ;  Town  of  Geneva  v.  Cole,  61  111.  897 ;  Cooley,  Const.  Lim. 
(5th  Ed.)  311.  i 

In  Stuart  v.  School-dist.  80  Mich.  69,  which  was  an  action  brought 
by  a  private  party  against  a  school-district  nominally  to  restrain  the 
collection  of  taxes  levied  by  the  district,  but  really  to  call  in  question 
the  corporate  existence  of  such  school-district,  Judge  Cooley  uses  the 
following  language,  which  seems  quite  applicable  to  the  case  at  bar: 

"To  require  a  municipal  corporation,  after  so  long  an  acquiescence,  to  de- 
fend in  a  mere  private  suit  the  irregularity,  not  only  of  its  own  action,  but 
even  of  the  legislature  that  permitted  such  action  to  be  bad,  could  not  be 
justified  by  the  principles  of  law,  much  less  by  those  of  public  policy.  We 
may  justly  take  cognizance  in  these  cases  of  the  notorious  fact  that  munici- 
pal action  is  often  exceedingly  informal  and  irregular,  when  after  all  no 
wrong  or  illegality  has  been  intended,  and  the  real  purpose  of  the  law  has 
been  had  in  view  and  been  accomplished,  so  that  it  may  be  said  the  spirit  of 
the  law  has  been  kept  while  the  letter  has  been  disregarded.  We  may  also 
find  in  the  statutes  many  instances  of  careless  legislation  under  which  mu- 
nicipalities have  acted  for  many  years  until  important  interests  have  sprung 
up  which  might  be  crippled  and  destroyed  if  then,  for  the  first  time,  mutters 
of  form  in  legislative  action  were- suffered  to  be  questioned.  If  every  mu- 
nicipality must  be  subject  to  be  called  into  court  at  any  time  to  defend,  its 
original  organization  and  its  franchises  at  the  will  of  any  dissatisfied  citizen 
who  may  feel  disposed  to  question  them,  and  subject  to  dissolution,  perhaps, 
or  to  be  crippled  in  authority  and  power  if  defects  appear,  however  complete 
and  formal  may  have  been  the  recognition  of  its  rights  and  privileges  on  the 
part  alike  of  the  state  and  its  citizens,  it  may  very  justly  be  said  that  few  of 
our  municipalities  can  be  entirely  certain  of  the  ground  they  stand  upon, 
and  that  any  single  person,  however  honestly  inclined,  if  disposed  to  be  litig- 
ious or  over  technical  and  precise,  may  have  it  in  his  power  in  many  cases 
to  cause  infinite  trouble,  embarrassment,  and  mischief." 

So,  also,  in  my  judgment,  are  the  remarks  of  Mr.  Justice  Camp- 
bell in  People  v.  Maynard,  15  Mich.  470,  where  he  says: 

"In  public  affairs,  where  the  people  have  organized  themselves,  under  color 
of  law,  into  the  ordinary  municipal  bodies,  and  have  gone  on  year  after  year 
raising  taxes,  making  improvements,  and  exercising  their  usual  franchises, 
their  rights  are  properly  regarded  as  depending  quite  as  much  on  the  acqui- 
escence as  on  the  regularity  of  their  origin,  and  no  ex  post  facto  inquiry  can  be 
permitted  to  undo  their  corporate  existence.  Whatever  may  be  the  rights  of 
individuals  before  such  general  acquiescence,  the  corporate  standing  of  the  com- 
munity can  no  longer  be  open  to  question." 

With  the  doctrine  of  these  cases  I  fully  concur,  and  am  of  opinion 
the  like  considerations  are  fully  applicable  to  the  case  at  bar. 
There  will  be  a  judgment  for  the  defendant. 
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Kuhl  v.  Moelleb  and  another. 


(Xreuit  Oowt,  8.  D.  Ohio,  W.  D.   June,  1884.) 


1.  Reissue  No.  4,364 — "  ScHrmNGBH  "  Patehjt —  Oojtcbktb  Pavements  — Va- 

lidity— Infringement. 

Reissued  letters  patent  No.  4,364,  granted  John  J.  BchllHnger,  May  2, 1871, 
for  improvement  in  concrete  pavements,  held  valid  and  infringed. 

2.  Sajcb— "  Schillinger' s ' '  Oonbtruotion— "  Mueller  and  Dlbtbioh'b"  Con- 

stbuction. 

Schillinger's  invention,  consisting  of  a  concrete  pavement  laid  in  sections, 
with  tar  paper  or  its  equivalent  between  the  several  divisions,  permitting  the 
separate  removal  of  each  block,  and  allowing  the  blocks  to  be  severally  and  in- 
dependently affected  by  varying  states  of  the  weather  or  changes  in  the  tem- 
perature, and  thus  preventing  the  irregular  cracking  of  the  pavement  and  the 
cracking  of  the  blocks,  the  openings  resulting  from  shrinkage  commg  along 
the  line  of  the  joints  or  divisions,  held  infringed  by  the  defendant's  construc- 
tion, in  which  the  cement  is  laid  in  a  solid  mass,  and,  while  in  plastic  state,  its 
surface  is  marked  off  by  a  fish-line  or  trowel  into  blocks,  the  incision  or  mark- 
ing being  but  a  short  distance  into  the  body  of  the  cement,  nnd  no  material  be- 
ing interposed  between  the  several  blocks. 

In  Equity. 

George  J.  Murray,  for  complainant. 
J  ere  F.  Twohig,  for  defendants. 

Saob,  J.  The  complainant  is  the  owner,  for  Hamilton  county,  Ohio, 
of  reissued  patent  No.  4,364,  granted  to  John  J.  Schillinger,  May  2, 
1871,  for  improvement  in  concrete  pavements.  The  patent  has  been 
so  frequently  sustained  by  decisions  of  the  United  States  courts  that 
it  is  not  necessary  to  state  the  reasons  for  holding  it  valid  in  this 
cause.  It  is  sufficient  to  refer  to  the  following  cases :  Schillinger  v. 
Gunther,  (Oct.  1878,)  Blatchford,  J.  14  0.  G.  (U.  8.  Patent  Office,) 
713;  Same  v.  Same,  (May,  1877,)  Shipman,  J.  11  0.  G.  831;  Same 
v.  Same,  Blatchford,  J.  16  0.  G.  905;  California  Artificial  Stone 
Paving  Co.  v.  Perine,  Same  \.tMolitor,  (May  7,  1881,)  Sawyer,  J.  20 
O.  G.  813;  S.  C.  8  Fed.  Rep.  821. 

The  invention  relates,  as  is  stated  in  the  specification  of  the  patent, 
to  a  conorete  pavement  which  is  laid  in  sections,  so  that  each  section 
can  be  taken  up  and  relaid  without  disturbing  the  adjoining  sections. 
The  pavement  is  formed  of  concrete,  of  cement  mixed  with  sand  and 
gravel,  or  other  suitable  material,  to  form  a  plastic  compound,  and 
laid  in  sections  so  as  "to  allow  the  blocks  to  be  raised  separately  with- 
out affecting  the  blocks  adjacent  thereto."  The  method  stated  by  the 
inventor  in  his  'specification  is  to  place  between  the  points  of  the  ad- 
jacent blocks  strips  of  tar  paper,  or  other  suitable  material,  in  the 
following  manner :  After  completing  one  block  he  places  the  tar  paper 
along  the  edge  where  the  next  block  is  to  be  formed,  and  puts  the 
plastic  composition  for  such  next  block  up  against  the  tar  paper,  and 
proceeds  with  the  formation  of  the  new  block.  He  proceeds  in  this 
manner  until  the  pavement  is  completed,  interposing  tar  paper  between 
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the  several  joints,  as  described.  The  paper  does  not  adhere  to  the 
blocks.  It  forms  a  tight,  water-proof  joint,  allowing  the  several  blocks 
to  heave  separately,  -from  the  effects  of  frost,  or  to  be  raised  or  re- 
moved separately  without  injury  to  adjacent  blooks.  The  claim  is 
"the  arrangement  of  tar  paper,  or  its  equivalent,  between  adjoining 
blocks  of  concrete,  substantially  as  and  for  the  purpose  set  forth." 
This  was  the  second  claim,  but  the  patentee,  before  making  the  as- 
signment to  complainant  under  which  he  sues,  filed  a  disclaimer, 
disclaiming  the  first  claim,  leaving  only  the  claim  above  quoted. 

The  patent  was  at  once  recognized  as  valuable.  Infringements 
were  numerous.  Judge  Blatchford  states  that  the  first  infringers 
cut  joints  and  fitted  the  spaces  with  pitch  or  asphaltum.  Cement 
also  was  used  to  fill  the  joints.  Joints  were  out,  while  the  material 
was  yet  plastic,  with  the  trowel.  It  was  held  that,  although  the  cut- 
ting was  not  entirely  through  the  pavement,  it  was  an  infringement, 
and  that  it  was  not  material  whether  the  out  was  of  greater  or  less 
depth,  provided  that  it  was  sufficient  to  prevent  the  irregular  crack- 
ing of  the  pavement,  which  had  not  been  accomplished  prior  to 
Schillinger's  patent. 

In  the  case  of  California  Artificial  Stone  Paving  Co.  v.  Perine,  supra, 
Sawybb,  J.,  said: 

"One  of  the  great  objections  to  the  solid  concrete  pavements  made  before 
Schillinger's  invention  was  that  they  cracked  irregularly,  and  one  of  the  chief 
advantages  of  his  invention,  as  shown  by  the  testimony  in  these  cases,  is  that 
the  openings  resulting  from  shrinkage  come  along  the  line  of  joints,  and  the 
blocks  themselves  do  not  crack,  although  that  advantage  is  not  set  forth  in 
the  patent.  In  the  pavements  constructed  by  the  respondents  this  result  has 
been  attained,  and  it  has  been  admitted  by  the  respondents  in  one  case  in  this 
court,  in  which  this  Schillinger  patent  has  been  in  question,  that  the  object 
of  running  the  trowel  through  at  the  joints  was  to  so  weaken  the  pavement 
along  these  lines  as  to  control  the  cracking  and  leave  the  blocks  as  marked 
off  unbroken.  This  is  clearly  an  infringement,  for  the  patentee  is  entitled 
to  all  the  benefits  which  result  from  his  invention,  whether  he  has  specified 
all  the  benefits  in  his  patent  or  not.  So,  in  heaving  from  frost  and  in  taking 
np  the  pavement,  the  breakage  would  be  likely  to  be  along  the  same  line." 

The  defendants,  Mueller  and  Dietrich,  have  submitted  testimony 
that  they  have  not  constructed  concrete  pavements  laid  in  detached 
sections  having  tar  paper  or  the  equivalent  between  the  adjoining 
sections,  but  that  they  have  laid  their  pavements  in  a  solid  mass,  and 
while  they  were  yet  plastic  marked  the  surface  with  a  fish-line  one- 
sixteenth  of  an  inch  in  diameter,  the  depth  of  the  impression  made 
by  the  line  not  in  any  case  exceeding  the  diameter  of  the  line;  that 
the  object  in  marking  the  pavement  is  to  relieve  the  monotony  of  a 
plain  surface,  and  to  give  to  the  pavement  the  appearance  of  having 
been  constructed  of  freestone  blooks.  They  insist  that  the  material 
is  not  thereby  divided;  that  none  of  it  is  removed;  and  that  the  pave- 
ment at  the  point  of  impression  is  actually  strengthened,  the  par-, 
tides  of  the  material  being  pressed  closer  together  by  the  impression 
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made  by  the  string,  which  is  stretched  across  the  pavement  and  then 
pressed  in, — generally  by  the  use  of  the  trowel. 

The  complainants  submitted  testimony  tending  to  prove  that  the 
defendants  cut  joints  with  the  trowel,  and  that  the  line  marks  were 
coincident  with  the  cuts,  whioh  had  been  at  least  partially  closed  by 
cement  or  other  material;  also  that  the  line  marks,  whioh  fill  with 
sand  or  dirt  almost  immediately,  are  the  equivalent  of  the  tar  paper, 
for  the  reason  that  they  control  the  cracking  of  the  pavement,  and 
limit  it  to  the  space  within  the  line  marks  where  it  originates.  The 
conflict  in  the  testimony  is  irreconoilable,  but  there  is  in  the  testi- 
mony that  which  furnishes  a  means  of  arriving  at  a  satisfactory  con- 
clusion, as  will  presently  appear. 

The  defendants  cite  the  case  of  California  Artificial  Stone  Co.  v. 
Freeborn,  17  Fed.  Rep.  735,  decided  by  Judge  Sawyeb.    He  says: 

"It  Is  insisted  by  complainant  that  marking  off  the  blocks  on  the  surface,  at 
the  time  of  laying  the  pavement,  with  a  marker  about  one-sixteenth  of  an 
inch  in  depth,  is  an  infringement.  I  am  unable  to  perceive  that  the  mere 
running  along  the  surface  of  that  blunt  and  rounded  marker  one-sixteenth  of 
an  inch  in  depth,  there  being  no  cutting  elsewhere,  is  making  a  joint.  I  fail 
to  see  that  it  is  an  infringement." 

This  clearly  indicates  the  true  test.  If  the  marking  with  the  line 
be,  as  the  defendants  claim,  merely  ornamental,  and  effecting  no 
other  result  than  to  give  to  the  pavement  the  appearance  of  being 
laid  in  blocks  or  sections,  it  is  plainly  not  an  infringement.  In  the 
case  cited,  after  a  line  of  blocks  had  been  formed  and  become  solidi- 
fied, a  new  blook  was  formed,  between  scantlings  and  the  block  or 
blocks  before  formed,  without  interposing  anything  whatever  between 
the  new  and  the  old  blocks,  and  no  cutting  was  made  in  the  joint  be- 
tween the  old  and  the  new  blocks.  The  marker  was  then  run  along 
the  line  between  the  old  and  new  blocks,  upon  the  surface.  The 
forming  of  the  new  block  against  the  block  before  formed,  in  the  man- 
ner above  stated,  was  according  to  the  specifications  and  claim  in 
the  reissue  subsequently  disclaimed,  and  the  court  properly  held  that 
the  marking  along  the  line  of  the  joint  thus  formed  was  not  an  in- 
fringement. But  in  the  cases  of  Perine  and  Molitor  the  trowel  was 
used  to  cut  the  pavement,  while  in  a  plastic  state,  into  blocks,  and 
the  cuts  or  joints  having  been  smoothed  or  floated  over,  so  that  they 
were  not  visible,  a  joint-marker  cutting  from  one-sixteenth  to  one- 
eighth  of  an  inoh  in  depth  and  marking  off  the  blook  was  run  over  the  * 
line  of  the  joints.  The  defendants  were  held  to  be  infringers.  Now, 
if  the  marker — whether  it  be  a  cord  or  of  anv  other  description  is  not 
material — make  a  cut  or  depression  whioh  has  the  effect  to  cause  the 
pavement  to  break  by  upheaval,  or  cracking,  from  any  cause,  along 
the  line  of  the  cut  or  depression,  its  use  is  clearly  an  infringement. 
Whatever  depth  of  out  or  mark  will  produoe  the  effect  stated  is  as 
certainly  an  infringement  as  if  the  blocks  or  sections  of  the  pavement 
were  entirely  separated  one  from  another.    The  ontting  with  the 
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trowel,  it  was  held,  was  an  infringement,  although  it  was  not  to  the 
entire  depth  of  the  pavement.    The  difference  is  only  in  degree. 

Did  the  line  used  by  defendants  out  joints,  form  blocks  or  sec- 
tions of  the  pavements  constructed  by  them,  in  violation  of  the  rights 
of  complainant?  Did  the  defendants  separate  said  pavement  into 
blocks  or  sections  by  the  use  of  the  trowel  ?  The  complainant's  wit- 
nesses affirm,  the  defendants  deny,  as  to  each  of  these  questions;  and, 
upon  the  statements  of  the  witnesses  alone,  it  would  be  extremely  diffi- 
cult to  decide.  But  the  exhibits  produced — blocks  from  the  pavements 
laid  by  defendants — show  lines  of  division  clear,  distinct,  and  com- 
plete. If  these  were  produced  by  the  use  of  the  marker  only,  it  is 
incontestable  that  the  use  of  the  marker  is  an  infringement.  If  they 
were  produced  by  the  trowel,  the  defendants  are  infringers,  as  has 
been  repeatedly  held.  Therefore,  it  is  not  necessary  to  determine 
whether  the  marker  only  was  used.  The  exhibits  establish  the  fact 
that  the  pavement  was  divided,  while  yet  plastic,  into  blocks  or  sec- 
tions ;  and  if  that  result  was  accomplished  by  the  trowel  or  by  the 
marker,  either  is  the  equivalent  of  the  tar  paper  described  in  the 
specification  of  the  patent  under  which  the  claimant  claims. 

But  the  defendants  insist  that  the  use  of  a  line  as  a  marker  was 
known  long  prior  to  Schillinger's  invention,  and  witnesses  so  testify. 
And  counsel  point  to  the  walls  of  the  court-room,  built  30  years  ago, 
in  corroboration  of  the  fact  as  they  claim  it.  They  therefore  urge 
that  if  the  use  of  the  line  be  the  equivalent  of  the  tar  paper,  it  is 
nevertheless  old,  and  they  have  a  right  to  use  it ;  citing  Dennis  v. 
Cross,  6  Fisher,  138.  In  that  case  the  patentee  claimed  the  applica- 
tion of  a  spring  catch  and  lips  to  the  purpose  of  securing  the  glass 
globe  in  the  bottom  of  the  lantern,  and  it  appeared  that  spring  -catches 
had  been  previously  used  for  fastening  the  oil-pot  in  the  bottom  of 
the  lantern.  Judge  Blodoett  held  that  the  patent  could  not  be  sus- 
tained. There  can  be  no  doubt  that  the  holding  was  correct.  Bui 
that  is  not  this  case.  There  the  use  of  the  spring  catch  by  the  pat- 
entee was  substantially  the  same  as  that  known  and  used  before  his 
invention.  Here  the  marker  was  used,  it  is  true,  before  Schillinger's 
invention,  but  only  upon  walls  for  ornamental  purposes,  and  there 
was  nothing  in  such  prior  use  that  could  be  held  to  anticipate  Schil- 
linger's patent.  r  It  has  never  been  held  that  an  equivalent  known  at 
the  date  of  the  invention  could  be  used  without  infringing  the  pat- 
ent. Such  a  holding,  if  generally  adopted,  would  amount,  practically, 
to  the  destruction  of  the  law  of  equivalents.  Walk.  Pat.  §  354  et  seq.; 
Merwin,  Pat.  Inven.  c.  4,  p.  281  et  seq.;  and  chapter  7,  p.  527  et  seq. 

Cutting  of  mortar  and  other  plastic  material  with  the  trowel  was 
known  long  before  the  date  of  Schillinger's  invention,  but  that  would 
not  be  held  to  be  a  prior  use  which  would  invalidate  his  patent. 
Bchillinger  was-  the  first  to  produce  the  result  accomplished  by  his 
tar  paper.  He  is  entitled,  and  so  is  the  complainant  as  his  assignee, 
to  all  means  known,  at  the  date  of  his  patent,  by  which  the  same  re- 
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salt  can  be  produced,  or,  in  the  language  of  his  claim,  to  tar  paper 
or  its  equivalent. 

A  decree  will  be  entered  for  the  complainant  for  an  injunction  and 
account  as  prayed,  with  costs. 


Steam-Gauge  &  Lantern  Go.  and  another  v.  Miller  and  others. 


L  Patents  for  Inventions— Irwin  Kerosene  Hand  Lantern— Novel  Prin- 
ciple. 

An  important  and  novel  principle  of  the  kerosene  hand  lantern  made  under 
reissued  letters  patent  to  John  H.  Irwin,  No.  8,598,  (original  patent  No.  89,- 
770,)  was  the  supply  of  external  air  to  the  flame  by  means  of  deflectors,  which 
compelled  the  introduction  into  the  supply  tubes,  in  an  irreversible  current 
of  air  which,  but  for  such  deflectors,  would  blow  over  and  exhaust  the  tubes. 
2.  Same— Infringement. 

Patent  No.  89,770  and  reissue  No.  8,598  construed,  and  held  to  describe  and 
claim  a  structure  having  conduits  which  supplied  heated  air  when  the  lantern 
was  at  rest  and  external  air  when  it  was  exposed  to  the  wind,  and  which  could 
also  have  the  assistance,  if  any  there  might  be,  of  heated  air  in  introducing  a 
flow  of  fresh  air  through  the  tubes.  The  defendant's  lantern,  which  is  an  ex- 
ternal air-feeder  only,  Is  therefore  not  an  infringement  of  reissue  8,598. 
8.  Same— Patents  No.  104,318  and  No.  151,703. 

Held,  that  defendant's  lantern  infringes  the  first  claim  of  No.  104,318,  and 
the  second  claim  of  No.  151,703,  both  patents  to  John  H.  Irwin. 

In  Equity. 

E.  S.  Jenney  and  Benjamin  F.  Thurston,  for  plaintiffs. 

Frederic  H.  Betti  and  Charles  E.  Mitchell,  for  defendants. 

Shipman,  J.  This  is  a  bill  in  equity  founded  upon  the  alleged  in- 
fringement of  letters  patent  to  A.  JR.  Crib  field,  dated  April  2,  1867, 
and  of  the  four  following  letters  patent  to  John  H.  Irwin,  viz. :  Reis- 
sue No.  8,611,  dated  March  4,  1879,  of  original  patent  No.  73,012; 
reissue  No.  8,598,  dated  February  25,  1879,  of  original  patent  No. 
89,770,  dated  May  4,  1369;  No.  104,318,  dated  June  14,  1870;  and 
No.  151,703,  dated  June  9,  1874.  The  plaintiffs  do  not  ask  for  a 
decree  except  upon  claims  1,  2,  3,  4,  5,  and  8  of  reissue  8,598,  claim 
1  of  No.  104,318,  and  claim  2  of  No.  151,703.  The  first  two  patents 
are  for  improvements  in  lanterns  which  burn  kerosene,  and  the  third 
is  for  an  improvement  in  the  same  class  of  lamps  or  lanterns. 

The  views  of  the  court  upon  the  propriety  of  granting  the  plain- 
tiff's motion  for  an  injunction  pendente  Lite  against  -an  infringement 
of  these  patents,  a  description  of  reissue  8,598,  and  of  the  invention 
which  it  claimed,  were  given  in  Steam  Gauge  d  Lantern  Co.  v.  Mil- 
ler, 8  Fed.  Rep.  314,  and  in  Same  v.  Same,  11  Fed.  Rrp.  718.  The 
history  of  the  inventions  of  Mr.  Irwin  preceding  and  including  No. 
89,770,  and  the  views  of  Judges  Dbummond  and  Blodgett  upon  that 
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patent  and  two  prior  patents,  are  contained  in  Irwin  v.  Dane,  9  0.  G. 
642. 

The  lantern  whioh  was  made  under  No.  89,770,  and  under  reissue 
8,598,  was  the  first  successful  kerosene  hand  lantern  which  was  ever 
made.  It  has  gone  into  universal  use  wherever  kerosene  is  employed 
for  illuminating  purposes,  and  has  superseded  all  previous  devices. 
A  characteristic  novel  principle  of  this  lantern,  and  the  one  which, 
in  combination  with  the  other  parts  of  the  device,  gave  it  its  success, 
was  the  supply  of  fresh  or  external  air  to  the  flame  by  means  of  de- 
flectors which  compelled  the  introduction  into  the  supply  tubes  in  an 
irreversible  current  of  air  which,  but  for  such  deflectors,  would  blow 
over  and  exhaust  the  tubes.  Previous  structures  had  supply  tubes 
which  returned  vitiated  air  to  the  burner,  or  which  furnished  fresh 
air  from  protected  chambers,  or  which  furnished  whatever  fresh  air 
would  enter  through  an  open  funnel  or  bell  mouth,  but  no  previous 
structure  furnished  fresh  air  by  the  aid  of  injectors  which  compelled 
air,  which  would  otherwise  strike  the  lantern  in  such  a  direction  as 
to  exhaust  the  tubes,  to  enter  the  tubes  in  a  continuous  and  irre- 
versible current.  Mr.  Quimby,  the  plaintiffs'  expert,  correctly  states 
thiB  principle  in  this  way:*  "The  new  thing  consists  in  providing  the 
place  where  the  outside  air  enters  with  deflecting  plates,  which  will 
insure  the  entrance  into  that  place  of  currents  of  air  which,  but  for 
the  presence  of  the  deflecting  plates,  would  tend  to  draw  air  out  of 
that  place."  The  defendants'  counsel,  not  admitting  the  value  of 
this  peculiarity  of  the  "tubular"  lantern,  have  proceeded,  upon  their 
part  of  the  case,  upon  the  theory  that  the  device  was  but  a  modifica- 
tion of  pre-existing  devices  which  had  supply  tubes,  and  was  not  a 
primary  invention. 

While  this  compulsory  introduction  of  external  air  into  the  supply 
tubes  was  an  important  and  novel  feature  of  the  invention,  and  the 
one  which  gave  the  dan  tern  its  distinctive  character,  the  inventor  re- 
tained in  his  structure  the  tube,  H,  the  common  mouth-piece  of  the 
supply  tubes,  and  which,  as  in  his  older  lanterns,  furnished,  or  could 
famish,  as  opportunity  offered,  a  supply  of  air  heated  by  the  burner- 
flame.  This  lantern  was  thus  both  an  internal  and  an  external  air- 
feeder.  The  defendants'  lanterns  are  external  air-feeders,  having 
elevated  tubes  outside  the  globe,  disconnected  with  each  other,  and 
for  the  admission  of  fresh  air  only,  and  having  injectors  at  the  mouths 
of  the  tubes,  which  will  be  hereafter  described. 

When  the  lantern  of  reissue  8,598  is  at  rest,  and  is  not  blown  upon 
by  the  wind,  the  heated  air  constitutes  the  only  source  of  supply. 
When  the  lantern  is  oscillated  in  a  violent  wind,  the  plaintiffs  insist 
that  the  heated  air  is  necessarily  expelled  through  the  ejector,  and 
that  fresh  air  becomes  the  only  source  of  supply  for  the  flame. 

The  first  question  to  be  decided  is  as  to  the  construction  of  the  reis- 
sued patent,  assuming  that  the  lantern,  when  used  out  of  doors  in 
the  ordinary  way  in  which  swinging  hand-lanterns  are  used,  is  an 
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external  air-feeder.  The  claims  of  the  original  and  reissued  patents 
are  substantially  recited  in  8  Fed.  Kep.  314.  The  first,  second,  and 
eighth  claims  of  the  reissue  are  new.  The  third,  fourth,  and  fifth 
claims  are  the  same  as  the  first,  second,  and  fourth  claims  of  the 
original. 

Tho  important  new  claims  of  the  reissue  are  the  first  and  second. 
The  fourth  claim  of  the  reissue,  which  was  the  second  claim  of  the 
original,  is  the  same  as  the  first  claim  of  the  reissue,  and  the  fifth 
claim,  which  was  claim  4  of  the  original,  is  the  same  as  the  second 
claim  of  the  reissue,  with  the  exception  that  eaoh  of  said  old  claims 
has  for  one  of  its  elements,  expressly  stated,  the  tube,  H.  In  the 
new  claims,  this  tube  and  the  supply  tubes,  F,  F,  are  called  feed  con-  . 
duits,  which  supply  fresh  air  to  the  burner.  The  plaintiffs  contend 
that  the  tubes,  H  and  F,  supply  fresh  air,  and,  as  occasion  requires, 
nothing  but  fresh  air,  to  the  flame,  and  therefore  that  the  original  was 
not  enlarged  by  specifying  that  such  was  their  office.  On  the  other 
hand,  if  the  intention  of  the  patentee,  when  the  original  specification 
was  drawn,  was  to  describe  and  claim  a  lantern  which  was  supplied 
by  external  air,  aided  in  anywise  by  an  ascensive  current  or  blast  of 
heated  air,  or  which  was  supplied  either  from  one  or  the  other  souroe 
alone,  as  circumstances  required;  and  if  the  description  and  claims 
specified,  as  the  thing  invented  and  patented,  a  lantern  which  had 
this  double  source  of  supply, — then  the  first  two  claims  of  the  reissue, 
which  was  issued  10  years  after  the  date  of  the  original  patent,  are  . 
to  be  construed  in  accordance  with  the  original  claims,  or  are  to  be 
held  to  be  an  undue  enlargement  of  the  original  patent.  The  eighth 
claim  specified  conduits  which  receive  the  "entire  supply  of  fresh  air 
for  the  interior  of  the  burner." 

Although  the  inventor  said  in  the  specification  of  the  original  pat- 
ent that  the  deflection  of  the  external  air  "would  produce  a  current 
through  the  tubes,  F,  F,  in  the  absence  of  any  other  cause,"  I  think 
that  he  meant  to  describe  and  claim  a  structure  having  conduits  which 
would  supply  heated  air  when  the  lantern  was  at  rest,  and  external 
air  when  the  lantern  was  exposed  to  the  wind,  and  would  also  have, 
in  the  last-named  condition,  the  advantage,  if  any  there  might  be,  of 
a  current  of  heated  air.  He  meant  that  his  patented  lantern  should 
be  a  structure  having  the  cumulative  advantages  of  internal  and  ex- 
ternal air-feeding,  and  that  his  patent  should  be  for  a  lantern  which 
had  heated  air  as  an  assistance  in  introducing  a  flow  of  fresh  air 
through  the  tubes.  This  is  shown  in  the  following  paragraph  in  his 
specification: 

"It  will  also  appear,  from  the  above  description,  that  there  are  three  sep- 
arate causes  to  produce  a  proper  current  through  the  tubes,  F,  F,  to  the  base  of 
the  flame,  viz.,  the  ascensive  force  of  the  air  heated  by  the  burner  flame,  and 
the  cooling  of  said  heated  air  within  the  tubes;  the  pressure  of  a  moving 
current  deflected  towards  the  mouth  of  the  tube,  II ;  and  the  centrifugal  ef- 
fect of  swinging  or  oscillating  the  lantern.  And  it  will  be  observed  that 
either  the  second  or  third  causes  will  always  be  cumulative  with  the  first,  to 
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produce  an  increased  current  at  exactly  the  time  when  an  increased  supply 
is  demanded  in  consequence  of  atmospheric  disturbances  in  the  immediate 
vicinity  of  the  lantern." 

It  f ollows  that  the  defendants'  lanterns  do  not  infringe  reissue  No. 
8,598. 

It  is  unquestionable  that  the  lantern  described  and  claimed  in  patent 
No.  104,318  is  an  external  air-feeder  only.  The  lantern  is  very  sim- 
ilar in  external  appearance  to  that  of  reissue  8,598.  The  feeding 
tubes  open  at  their  lower  ends  into  an  air-chamber  above  the  oil-pot. 
At  their  upper  ends  these  tubes  open  into  "the  air-chamber,  F,"  which 
is  open  at  bottom  and  closed  at  top,  and  surrounds  the  upper  end  of 
the  chimney.  This  "air-chamber"  is  an  enlarged  mouth-piece  of  the 
supply  tubes,  and  is  closed  at  the  top  so  that  it  shall  not  receive  any 
of  the  heated  air  which  passes  through  the  chimney.  The  chimney 
is  surmounted  by  a  deflecting  cap  and  surrounded  by  a  deflecting 
plate,  which  are  separated  from  each  other  by  an  annular  space.  At 
the  bottom  of  the  chamber,  F,  are  two  annular  deflecting  plates,  cor- 
responding in  diameter  and  relative  disposition  with  the  plates  at  the 
top  of  the  chimney. 

The  first  claim  of  the  patent  is  for  "the  annular  chamber  or  fresh- 
air  inlets,  F,  arranged  with  a  deflecting  plate  or  plates,  or  their  equiv- 
alents, in  the  manner  substantially  as  shown  and  described." 

The  construction  of  the  air-tubes  of  the  defendants'  lanterns  is  cor- 
rectly described  by  Mr.  Quimby,  as  follows : 

"The  upper  ends  of  the  elevated  air-tubes  are  each  provided  with  injecting 
devices  or  deflecting  plates.  *  *  *  In  one  of  the  lanterns  a  single  verti- 
cal plate  extends  upward  from  the  center  of  the  upper  open  end  of  each  tube. 
In  the  other  lantern  there  is  at  the  top  of  each  tube,  in  addition  to  this  verti- 
cal plate,  another  deflecting  plate,  which  consists  of  a  strip  of  metal  inserted 
into  the  upper  end  of  the  tube  and  occupying  a  plane  perpendicular  to  the 
first-mentioned  deflecting  plate.  This  strip  of  metal  is  curved  outwardly  to 
the  upper  outer  corner  of  the  first-mentioned  deflecting  plate,  and  is  then 
turned  horizontally  inward  along  the  upper  edge  of  the  first-mentioned  de- 
flecting plate,  and  is  soldered  to  the  tin  cylinder  which  forms  a  portion  of  the 
top  of  the  lantern.  A  horizontal  plate  extends  around  the  top  of  the  lantern, 
and  occupies  a  plane  midway  between  the  upper  edge  of  the  flrst-mentioned 
deflecting  plates  and  the  upper  ends  of  the  tubes;  this  horizontal  plate  being 
slotted  immediately  over  the  tubes,  so  that  air  striking  against  it  is  turned 
toward  the  vertical  deflecting  plates,  and  by  them  is  turned  downward  into 
the  mouths  of  the  tubes.  The  metallic  cylinder,  which  forms*  a  continuation 
of  the  top  of  the  globe,  is  provided  with  an  ejector,  which  consists  of  a  circu- 
lar plate  supported  at  some  distance  above  the  top  of  the  upper  end  of  the 
cylinder,  and  which  is  of  larger  diameter  than  the  cylinder.  A  current  of 
air,  blowing  laterally  against  either  lantern,  enters  the  space  between  the 
upper  end  of  the  cylinder  and  the  circular  plate,  and  draws  air  out  of  the  in- 
terior of  the  globe  and  ejects  it  from  under  the  lee  edge  of  the  circular  plate. 
At  the  same  time  such  current  of  air  is  turned  by  the  deflecting  plates  into 
the  upper  ends  of  the  air-tubeB,  and,  being  thus  injected,  flows  down  those 
tubes  into  the  interior  of  the  cone." 

The  question  in  regard  to  the  infringement  of  No.  104,318  turns 
upon  its  construction.    The  defendants  insist  that  the  patent  is  lim- 
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ited,  in  its  first  olaim,  to  a  structure  having  an  annular  chamber  which 
receives  cold  air  and  transmits  it  to  the  tabes,  and  that  this  recep- 
tacle must  be  literally  a  chamber.  The  words  wfresh-air  inlets"  show 
that  the  office  of  the  chamber  is  to  admit  fresh  air.  The  receptacle  of 
cold  air  which  the  patent  calls  a  "chamber"  is  simply  the  common 
mouth-piece  of  the  two  supply  tubes ;  and  whereas,  in  the  patent  of 
1869,  this  common  mouth-piece,  which  was  there  oalled  a  tube,  re- 
ceived both  heated  and  cold  air,  it  now  cannot  receive  heated  air, 
and  receives  and  transmits  cold  air  only.  It  is  annular,  because  be- 
ing the  mouth-piece  of  two  annular  tubes  and  encircling  the  chimney, 
it  is  naturally  annular,  also'.  If  this  annular  common  mouth-piece 
is  cut  off,  and  air  is  admitted  through  two  separate  or  independent 
mouth-pieces  of  two  tubes,  then  there  will  be  two  annular  chambers. 
The  somewhat  fanciful  term  "annular  chamber"  does  not  elevate  the 
thing  of  which  it  speaks  into  anything  else  than  the  mouth-piece  of 
two  tubes.  The  two  open  ends  or  mouths  of  the  defendants'  tubes 
operate  on  the  same  principle  and  perform  the  same  function  by  anal- 
ogous means  (McCormick  v.  Talcott,  20  How.  402)  as  the  one  cham- 
ber or  common  mouth  of  the  tubes  of  the  patented  lantern.  The  de- 
fendants' deflectors  are  another  and  an  equivalent  form  of  the  deflectors 
of  the  patent. 

The  improvement  in  patent  No.  151,703  was  mainly  intended  for 
a  house-lamp,  and  was  another  application  of  the  principle  contained 
in  No.  104,318,  of  supplying  a  kerosene  lamp  or  lantern  with  cold 
air  only,  by  means  of  deflectors  which  shall  direct  the  air  into  the 
tubes  in  an  irreversible  current.  The  patent  shows  how  the  improve- 
ment can  be  applied  to  lanterns.  In  this  patent  one  of  two  supply 
tubes  are  used,  the  common  mouth-piece  is  dispensed  with,  and  the 
deflectors  are  placed  over  the  open  mouth  of  each  tube.  The  patentee 
says  that  his  invention  consisted — "First,  in  combining  with  a  lamp- 
burner  or  wick-tube  a  surrounding  air-chamber  and  a  draught-tube, 
extending  therefrom  to  a  point  detached  from  the  outlet  of  the  chim- 
ney-top, and  nearly  or  quite  as  high  above  the  flame  as  the  outlet  for 
the  products  of  combustion;  and,  second,  in  combining  with  said 
draught-tube  an  atmospheric  injector,  to  cause  the  air-currents,  in 
whatever  direction  moving,  to  enter  said  air-tube  and  descend  to  the 
flame."  The  injector  waB  composed  of  a  number  of  conical  shells, 
arranged  with  their  bases  outward  and  concentric  with  the  axis  of  the 
tube.  "Their  effect,"  says  the  patent,  "is  to  deflect  into  the  tube,  E, 
the  atmospheric  currents  which  come  in  contact  with  said  plates,  from 
whatever  direction,  and  thus  insure  a  current  of  air  through  said  tube 
uniformly  in  one  direction." 

The  second  claim  is  as  follows :  "In  combination  with  the  burner, 
having  the  wick-tube  surrounded  by  an  air-chamber,  and  provided 
with  one  or  more  independent  draught-tubes,  E,  the  atmospheric  in- 
jectors, F,  at  the  open  ends  of  said  tubes,  as  set  forth." 

The  main  defense  against  the  charge  of  infringement  is  that  the  de- 
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fendant's  injectors  do  not  receive  air  from  whatever  direction  it  may 
come,  bat  only  from  some  particular  directions.  This  is  a  secondary 
patent,  being  an  improvement  upon  the  lantern  of  No.  104,723,  which 
furnished  nothing  but  unheated  external  air  to  the  flame,  the  im- 
provement consisting  in  placing  injectors  or  protectors  at  the  open 
upper  ends  of  one  or  two  tubes.  I  do  not,  therefore,  give  the  patent 
the  defendant's  narrow  construction,  which  is  that  it  is  limited  to  the 
particular  form  of  protectors  or  injeotors  which  are  described.  The 
defendants'  protectors  are  one  of  a  variety  of  equivalent  forms  which 
could  be  adopted  without  departing  from  the  principle  of  the  inven- 
tion or  the  claim  of  the  patent. 

Let  there  be  a  decree  for  an  injunction  against  an  infringement  of 
the  first  claim  of  No.  104,318,  and  the  second  claim  of  No.  151,703, 
and  for  an  accounting,  and  for  a  dismissal  of  so  much  of  the  bill  as 
relates  to  the  Crihfield  patent,  and  to  reissues  Nos.  8,611  and  8,598. 


L  Patents  fob  Inventions—  Construction  of  Patent. 

Letters  patent  No.  50,617,  granted  October  24, 1865,  to  Alfred  Nobel,  do  not 
cover  a  capsule  or  percussion  cap  as  a  means  of  exploding  nitroglycerine. 
2.  Bake— Reissue. 

After  a  reissue  of  said  patent,  which  in  terms  embraced  a  capsule  or  percus-  . 
sion  cap  as  a  means  of  exploding  nitro-glycerino,  a  disclaimer  of  so  much  of 
the  specification  as  described  that  method  was  filed.  Held  that,  although  the 
reissue,  after  being  thus  amended,  might  still  bear  an  interpretation  which 
would  include  the  use  of  a  capsule  or  percussion  cap,  yet  such  construction 
ought  not  to  prevail  in  the  face  of  the  express  disclaimer. 
8.  Same — Disclaimer. 

A  constrnction  of  a  patent  amended  by  a  disclaimer  which  would  render  the 
disclaimer  altogether  nugatory,  must  be  esseotially  wrong,  and  cannot  be  ac- 
cepted. 

In  Equity. 

D.  F.  Patterson  and  Bakewell  &  Kerr,  for  complainant. 
James  C.  Boyce,  for  respondent. 

Acheson,  J.  On  the  twenty-fourth  day  of  October,  1865,  Alfred 
Nobel  obtained  letters  patent  No.  50,617,  relating  to  the  use  of  nitro- 
glycerine as  a  substitute  for  gunpowder.  On  April  13,  1869,  the 
patent  was  reissued  in  several  divisions,  one  of  which,  No.  3,377, 
was  for  an  improved  mode  of  exploding  the  liquid.  After  two  other 
surrenders  and  reissues,  on  March  17,  1874,  reissue  5,798  was  ob- 
tained for  improvement  in  methods  of  exploding  nitro-glycerine.  On 
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Same  v.  Barb  and  others. 


Same  v.  Howe  and  others. 


[Circuit  Court,  W.  D.  Pennsylvania.   July  28,  1884.) 
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June  14,  1881,  a  disclaimer  was  filed,  by  which  certain  portions  ot 
this  last  reissue  were  disclaimed  and  stricken  out.  The  present  suits 
are  upon  reissue  No.  5,798,  as  modified  by  the  said  disclaimer.  The 
plaintiff  charges  the  several  defendants  with  the  infringement  of  the 
second  claim  of  the  reissue,  which,  in  it  spresent  form,  is  as  follows : 

"2.  The  mode  of  utilizing  nitro-glycerine  as  an  explosive  by  effecting  an 
impulse  of  explosion  by  the  detonation  of  an  explosive  substance  communi- 
cated to  the  mass  under  such  condition  as  to  produce  an  instantaneous  explo- 
sion of  the  whole  mass,  substantially  as  described." 

From  one  of  the  disclaimed  paragraphs  of  the  specification  we 
learn  that  by  the  term  "impulse  of  explosion"  is  meant  "motion  pro- 
duced to  effect  the  explosion  by  suddenly  communicated  force."  The 
specification  declares  that  "there  are  many  ways  of  obtaining  this 
impulse. of  explosion;"  and,  as  it  stood  before  the  disclaimer,  it  par- 
ticularized six  different  methods  for  accomplishing  the  result,  the 
fourth  thereof  being  in  the  following  words : 

"4.  Still  another  method  is  by  means  of  a  capsule,  (more  commonly  termed 
in  military  art  a  percussion  cap,)  which,  being  exploded  in  any  convenient 
manner  gives,  by  its  detonation,  the  requisite  impulse  to  explode  the  charge 
of  nitro-glycerine." 

This  paragraph,  however,  was  embraced  in  the  disclaimer  of  June 
14,  1881,  and  was  thereby  stricken  out  bodily.  Now,  the  only  mode 
of  exploding  nitro-glycerine  practiced  by  the  defendants  was  by  means 
of  a  percussion  cap.  Their  use  of  the  material  was  in  oil  wells,  and 
their  method  this,  viz. :  The  charge  was  put  in  a  tin  shell,  within  the 
body  of  which,  and  in  contact  with  the  nitro-glycerine,,  was  placed  a 
percussion  cap,  which  was  exploded  by  dropping  a  weight,  the  explo- 
sion of  the  cap  causing  the  explosion  of  the  nitro-glycerine.  The 
plaintiff,  however,  earnestly  contends  that  such  use  of  a  percussion 
cap,  notwithstanding  the  said  disclaimer,  is  covered  by  the  amended 
patent.  The  plaintiff's  position,  in  effect,  is  that  the  construction  of 
the  claims  is  to  be  the  same  whether  the  discarded  paragraph  just 
qaoted  is  in  or  out  of  the  specification.  Stress  is  laid  upon  the  as- 
signed reason  for  making  the  disclaimer  found  in  the  following  clause 
thereof,  viz.: 

"That  your  petitioner  is  advised  and  believes  that  there  is  described  and 
claimed,  in  said  reissue,  matter  which  the  said  Nobel  or  his  assigns  had  no 
legal  or  just  right  to  describe  or  claim,  because  the  same  was  not  described 
in  said  original  patent. " 

This  shows,  it  is  said,  that  the  act  of  disclaimer  was  not  because 
Nobel  was  not  in  fact  the  inventor  of  the  method  in  question  of  ex- 
ploding nitro-glycerine,  but  because  it  was  not  described  in  the  orig- 
inal patent.  And  then  it  is  affirmed  that  the  mode  of  exploding  ni- 
tro-glycerine by  means  of  a  capsule  or  percussion  cap  is  within  the 
specification  and  claims  as  they  stand  after  striking  out  the  portions 
disclaimed,  and,  furthermore,  that  it  is  within  the  scope  of  the  spec- 
ification and  claim  of  the  original  patent.    Upon  these  assumed  prem- 
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ises,  and  invoking  the  principle  that  the  construction  of  a  patent  after 
disclaimer  is  to  be  the  same  as  if  the  disclaimed  matter  had  never 
been  included  in  the  description  or  the  claims  of  the  specification, 
(Dunbar  v.  Myers,  94  U.  S.  194,)  the  plaintiff  urges  the  conclusion 
that  the  explosion  of  nitro-glyoerine  by  means  of  a  percussion  cap, 
as  practiced  by  the  defendants,  infringed  the  amended  patent. 

To  test  the  soundness  of  this  reasoning,  it  will  be  necessary,  in  the 
first  place,  to  resort  to  the  original  patent,  granted  to  Alfred  Nobel 
on  the  twenty-fourth  of  October,  1865.  In  the  specification  of  that 
patent  Nobel  defines  his  invention  in  these  words : 

"My  invention  consists  in  the  use,  as  a  substitute  for  gunpowder,  of  ni- 
tre-glycerine, or  its  equivalent,  substantially  in  the  manner  described  here- 
inafter, so  that  the  said  liquid,  which,  when  exposed,  cannot  be  wholly  de- 
composed and  exploded,  shall,  by  confinement,  be  subjected  to  heat  and  press- 
ure, by  which  its  total  and  immediate  decomposition  and  explosion  is  effected." 

He  proceeds  to  explain  that  while,  upon  the  application  of  flame, 
gunpowder  or  gun-cotton,  whether  under  pressure  or  unoonfined,  is 
instantaneously  decomposed  in  the  whole  mass,  only  that  portion  of 
nitro-glycerine  when  unoonfined  is  decomposed  which  is  directly  acted 
on  by  the  heat  or  flame.  He  then  states  that  he  has  found  that  when 
nitro-glycerine  is  confined  and  a  portion  of  the  same  is  heated  to  de- 
composition, the  gases  evolved  are  at  such  an  intense  heat  and  sub- 
ject the  material  to  such  an  excessive  pressure  that  the  whole  mass 
is  decomposed  almost  simultaneously.  He  enumerates  and  particu- 
larly describes  four  different  methods  of  exploding  the  material  when 
confined,  and  concludes  with  the  following  claim : 

"I  claim  as  my  invention,  and -desire  to  secure  by  letters  patent,  the  use  of 
nitro-glycerine,  or  its  equivalent,  substantially  in  the  manner  and  for  the  pur- 
pose described." 

This  patent  was  before  the  supreme  court  in  Powder  Co.  v.  Poioder 
Works,  98  U.  S.  126,  a  case  which,  it  is  true,  did  not  involve  reissue 
No.  5,798,  but  in  which  the  court  was  called  upon  to  determine  the 
scope  of  the  original  patent.  And  it  was  there  declared  that  not- 
withstanding the  claim  in  technical  form  might  appear  to  be  for  the 
use  generally  of  nitro-glycerine  as  an  exploding  agent,  yet  that  upon 
a  proper  construction  it  was  limited  to  the  methods  or  processes  of 
exploding  the  substance  described  in  the  specification.    Id.  134, 135. 

Do,  then,  these  described  methods  or  processes,  singly  or  combined, 
embrace  a  oapsule  or  percussion  cap  as  a  means  of  exploding  nitro- 
glycerine? Most  clearly  the  second,  third,  and  fourth  methods  do 
not,  for  they,  respectively,  provide  for  the  explosion  of  the  material 
by  an  electric  spark  or  current,  by  inserting  in  the  liquid  a  thin  case 
containing  lime  and  water,  or  any  substances  which  in  combining 
evolve  heat,  or  by  a  fuse.  If  a  capsule  or  percussion  cap  iB  covered 
at  all,  it  must  be  by  the  method  first  stated,  viz. : 

"Firstly.  By  exploding  a  quantity  of  gunpowder,  or  other  substance,  in 
contact  with  the  liquid,  (the  powder  being  confined  in  a  water-proof  tube  or 
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case,)  the  heated  gases  evolved  from  the  powder,  being  distributed  through- 
out the  mass  of  the  liquid,  raise  the  temperature  of  the  latter  sufficiently  to 
decompose  the  same.  When  powder  is  used  for  this  purpose,  the  case  con- 
taining it  may  be  immersed  in  the  liquid,  the  powder  being  ignited  by  means 
of  a  fuse,  or  by  an  electric  spark.  If  desirable,  however,  the  liquid  may  be 
placed  in  a  tube,  and  inserted  in  a  mass  of  powder,  which  is  then  ignited  in 
any  suitable  manner. "  ) 

Now,  it  is  very  certain  that  neither  here,  nor  in  any  part  of  the 
specification,  is  there  any  express  mention  of  a  capsule  or  percussion 
cap;  nor  is  anything  said  concerning,  or  the  faintest  allusion  made 
to,  an  explosion  to  be  effected  by  suddenly  communicated  force,  or 
by  an  impulse  of  explosion  by  the  detonation  of  an  explosive  sub- 
stance. On  the  contrary,  the  one  idea  pervading  the  entire  specifi- 
cation— and,  as  we  have  seen,  entering  into  Nobel's  definition  of  his 
invention — is  the  total  and  immediate  decomposition  and  explosion 
of  nitro-glycerine,  when  in  a  condition  of  confinement,  by  snbjeoting 
it  to  heat  and  pressure.  By  the  plaintiff's  own  confession,  contained 
in  the  quotation  already  given  from  the  disclaimer,  explosion  by 
means  of  a  capsule  was  not  described  in  the  original  patent.  Equally 
clear  is  it  that  it  is  altogether  outside  of  the  principle  of  that  patent, 
which  is  explosion  of  nitro-glycerine,  in  a  condition  of  confinement, 
effected  by  heat  and  pressure;  whereas  the  capsule  operates,  not  by 
heat  and  pressure,  or  by  the  flame  produced,  but  by  its  detonation, 
which  gives  the  requisite  impulse  to  explode  the  substance.  Thus  it 
is  seen  that  the  very  foundation  of  the  plaintiff's  argument  fails. 

Beyond  all  manner  of  doubt,  the  purpose  of  the  reissue  here  was 
to  enlarge  the  scope  of  the  original  specification  and  claim.  The 
whole  above-quoted  paragraph,  respecting  a  capsule  or  percussion 
cap,  was  new  both  in  letter  and  in  substance.  But  that  paragraph 
has  been  solemnly  disclaimed  and  expanged.  What  then?  Did 
this  disclaimer  mean  nothing  ?  Was  it  an  act  at  once  unnecessary 
and  vain?  Surely  it  was  both,  upon  the  plaintiff's  theory.  The  in- 
genious argument  which  has  been  made  to  show  that  the  amended 
specification  of  the  reissue,  although  not  naming  a  capsule  or  per- 
cussion cap,  is  susceptible  of  a  construction  covering  such  use  thereof 
as  a  means  of  exploding  nitro-glycerine  as  the  defendants  have  made, 
is  not  convincing.  But  were  it  ever  so  clear  that  the  specification,  as 
it  now  stands,  would  bear  such  interpretation,  ought  it  to  prevail  in 
the  face  of  the  express  disclaimer?  I  have  no  hesitation  in  saying 
that  a  construction  which  would  thus  render  the  disclaimer  altogether 
nugatory  must  be  essentially  wrong  and  cannot  be  accepted. 

But  if  the  amended  reissue  covers  a  percussion  cap,  the  plaintiff, 
it  seems  to  me,  encounters  an  insuperable  difficulty  in  another  quar- 
ter. The  case  would  then  be  one  of  an  invalid  reissue  by  means  of 
the  unlawful  expansion  of  the  claim  and  scope  of  the  patent,  within 
the  ruling  in  Miller  v.  Brass  Co.  104  U.  S.  350,  and  James  v.  Camp* 
bell,  Id.  356.    It  is  true  that  in  Nobel's  original  memorandum,  relat- 
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ing  to  his  invention,  on  file  in  the  patent-office,  he  mentions  a  cap- 
sule as  a  means  for  effecting  the  explosion  of  nitroglycerine.  Bat 
he  deliberately  omitted  it  from  his  specification  as  ultimately  framed, 
and  such  omission  must  be  held  to  be  either  an  abandonment  of  its 
use  to  the  public,  or  an  irrevocable  declaration  that  as  a  means  of  ex- 
ploding nitro-glycerine  it  was  not  his  invention. 

Let  decrees  be  drawn  in  these  several  cases  dismissing  the  bills, 
with  costs. 


Deis  v.  Doll.1 
(Wrcuit  Court,  N.  1).  Ohio.   September,  1884.) 

Patents — Eoo-  Beaters. 

Patent  No.  254,640,  granted  to  Charles  Deig  for  an  improved  egg  and  sugar 
beater,  consisting  of  a  box  or  receptacle  containing  a  revolving  shaft,  on  which 

are  set  a  number  of  projecting  whips  or  beaters  of  wire,  either  in  bunches  or 
singly,  and  in  rows  or  alternately,"  held  that,  in  view  of  the  state  of  the  art 
at  the  time  the  patent  was  granted,  it  must  be  limited  to  the  combination  de- 
scribed, embracing  the  particular  form  of  beater  shown  in  the  specifications 
and  drawings ;  and  that  it  is  not  infringed  by  a  beater  in  all  respects  like  Deis', 
except  that,  instead  of  wire  whips,  it  has,  on  the  revolving  shaft,  rigid  cast- 
iron  projections  arranged  in  four  or  more  parallel  rows,  these  radial  arms  be- 
ing so  arranged  in  each  row  as  to  be  intermediate  with  those  of  the  other,  and 
the  arms  on  each  row  connected  at  their  outer  ends  by  longitudinal  stiffening 
rods;  said  beater  being  manufactured  by  defendant  under  patent  No.  266,670, 
granted  to  him. 

In  Equity. 

CharUi  F.  Morgan,  for  complainant. 

M.  D.  Leggett  and  John  Crowell,  for  defendant. 

Matthews,  Justice.  This  is  a  bill  in  equity  to  restrain  the  alleged 
infringement  by  the  defendant  of  letters  patent  No.  254,540,  granted 
to  the  complainant,  March  7,  1882,  for  certain  improvements  in  egg 
and  sugar  beaters,  and  for  an  account. 

"This  invention,"  the  specification  declares,  "is  intended  for  the 
use  of  bakeries,  where  large  quantities  of  eggs  and  sugar  and  flour 
are  beaten  for  cake-making,  etc.,  the  object  being  to  supply  a  cheap 
and  simple  machine  that  will  do  the  work  in  a  much  shorter  time  than 
by  hand-beating,  as  generally  practiced;  and  the  invention  consists 
in  the  employment  of  an  open  box  or  receptacle,,with  a  rounded  bot- 
tom, and  having  hollow  (tin)  or  double  side  walls,  to  contain  hot  water 
therein,  to  aid  the  beating  by  warming  the  egg  mass  in  the  box,  so 
that  it  works  quicker,  and  combined  with  a  revolving  shaft  having  a 
aeries  of  projecting  whips  or  dashers  thereon,  which  is  operated  by 
gear-wheels  and  a  crank  outside  the  end  of  said  box,  all  substantially 
as  hereinafter  fully  explained. " 

Having  reference  to  the  drawings,  there  is  a  description  of  the  box, 

Reported  by  J.  'J.  Harper,  Esq.,  of  the  Cincinnati  bar. 
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with  rounded  bottom  and  hollow  sides,  to  hold  hot  water;  and  set  in 
that  a  beater,  consisting  of  a  horizontal  shaft  removable  therefrom, 
and  revolved  by  means  of  a  cog-whe8l  and  crank  at  one  end  of  the 
journal  outside  the  box.  "On  this  shaft,"  the  specification  proceeds, 
"are  set  a  number  of  projecting  whips  or  beaters  of  wire,  either  in 
bunches  or  singly,  and  In  rows  or  alternately  in  position,  which,  when 
rapidly  revolved  by  the  crank,  beat  up  the  mass  of  egg  or  eggs  and 
sugar  and  flour,  in  a  very  short  time,  to  the  required  lightness  and 
consistency,  giving  the  same  effect  as  rapid  hand-beating. " 
The  claim  is  as  follows ; 

"In  a  baker's  egg  and  sugar  beater  the  combination  of  the  shaft,  d,  having 
the  wire  whips,  i,  i,  i,  thereon,  operated  by  cog-wheels,  /,  g,  and  crank,  A, 
with  the  box,  aaa,  having  the  rounded  bottom,  a,  and  double  walls,  6,  6,  (and 
bottom,)  all  arranged  and  operating  substantially  as  specified." 

The  defendant's  answer,  specially  naming  the  alleged  anticipation, 
denies  the  validity  of  the  patent  for  want  of  novelty,  and  also  the 
alleged  infringement.  It  is  admitted  that  the  defendant  had  manu- 
factured and  sold  one  or  more  machines,  in  all  respects  like  those 
described  in  the  letters  patent  of  the  plaintiff,  with  this  exception : 
that  instead  of  the  wire  whips  projecting  from  the  shaft,  as  a  beater, 
they  had,  on  the  revolving  shaft,  rigid  cast-iron  projections,  arranged 
in  four  or  more  parallel  rows,  these  radial  arms  being  so  arranged  in 
each  row  as  to  be  intermediate  with  those  of  the  other,  so  that  each 
arm  cuts  a  separate  path  through  the  material  to  be  mixed,  and  the 
arms  in  each  row  connected  at  their  outer  ends  by  longitudinal  stiff- 
ening rods,  which  impart  rigidity  to  the  entire  row  of  arms.  The 
defendant  claims  the  right  to  manufacture  and  sell  machines  of  this 
character  by  virtue  of  letters  patent  for  the  same,  issued  to  him  Octo- 
ber 31,  1882,  and  that  they  do  not  infringe  the  letters  patent  of  the 
plaintiff;  or  that,  if  they  do,  the  latter  are  void  for  want  of  patentable 
novelty.  The  defendant's  patent,  No.  206,679,  is  for  new  and  useful 
improvements  in  egg  and  flour  mixers,  and,  after  describing  in  the 
specification  the  details  of  the  machine  with  reference  to  the  draw- 
ings, sets  forth  claims  to  a  combination,  consisting  of  a  jacketed  mix- 
ing trough,  having  hollow  sides  for  hot  or  cold  water;  a  horizontal 
detachable  beater,  having  rows  of  radial  arms,  connected  by  longitu- 
dinal stiffening  rods  at  their  outer  ends,  and  means  of  revolving  the 
beater.  The  supposed  advantage  of  the  radial  arms,  constructed  and 
arranged  as  described,  is  set  forth  in  the  specifications  as  follows : 

"In  revolving  the  beater  the  radial  arms  of  the  same  agitate  the  materials 
placed  in  the  trough,  while  the  longitudinal  stiffening  rods  move  closely  along 
the  inner  walls  of  the  trough,  so  as  to  take  up  the  materials  deposited  thereon 
and  return  them  into  the  path  of  the  radial  beater-arms,  whereby  the  thor- 
ough mixing  of  the  eggs,  sugar,  flour,  or  other  materials  is  secured  in  a  very 
short  time,  and  a  dough  of  the  required  consistency  and  lightness  obtained." 

The  advantage  and  superiority  of  radial  arms  so  arranged,  and 
united  by  stiffening  rods,  are  admitted;  but  it  is  contended  that,  if 
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patentable,  they  can  be  only  as  an  improvement  upon  tbose  covered 
by  the  plaintiff's  patent,  for  which,  in  other  respects,  they  are  merely 
mechanical  equivalents;  that  patent,  it  is  claimed,  covering,  as  a  con- 
stituent of  the  combination,  every  horizontal  shaft  with  projections 
suitable  for  beating  eggs  and  sugar,  etc.  There  is  no  claim  for  the 
beater  alone,  but  only  in  this  combination;  and  in  every  other  respect, 
except  as  to  this  beater,  it  is  admitted  that  the  combination  itself,  in 
other  applications,  and  all  the  several  elements  which  enter  into  it, 
were  well  known  and  in  common  use  before  the  alleged  invention  of 
the  plaintiff.  For  example,  it  is  admitted  that  prior  to  that  date 
churns  were  made  and  sold,  and  in  publio  use,  having  rounded  bot» 
toms  and  double  walled  sides  for  holding  hot  or  cold  water,  and  pro- 
vided with  revolving  dashers  and  mechanism  adapted  to  revolve  them, 
although  such  dashers  were  not  suitable  for  beating  or  treating  eggs, 
or  eggs  and  sugar,  or  like  masses.  There  is  also  in  proof,  letters 
patent  granted  to  John  F.  Robe,  No.  166,412,  dated  August  3,  1875, 
thus  antedating  those  of  the  plaintiff  several  years,  for  an  improved 
egg-beater,  in  which  there  is  shown  a  rotating  horizontal  shaft,  with 
radial  arms  or  prongs  projecting  from  the  shaft,  operating  between 
like  bars  in  a  fixed  position,  turned  in  a  casing,  without,  however,  the 
double  walls,  by  means  of  a  crank  and  eog-wheel.  There  was  cer- 
tainly nothing  patentable' in  employing  such  a  beater  as  that  of 
Robe's  in  a  casing  having  hollow  sides ;  and  having  in  view,  there- 
fore, the  state  of  the  art  at  the  date  of  the  plaintiff's  alleged  inven- 
tion, and  by  means  of  that  seeking  to  reooncile  the  action  of  the 
patent-office  in  granting  the  two  patents, — one  to  the  plaintiff,  the 
other  to  the  defendant, — otherwise  inconsistent,  it  is  necessary  to  limit 
the  patent  of  the  plaintiff  to  the  combination  described  by  him,  em- 
bracing the  particular  form  of  beater  shown  in  the  specifications  and 
drawings. 

This  relieves  the  defendant  from  the  charge  of  infringement,  and 
entitles  him  on  that  ground  to  a  dismissal  of  the  complainant's  bill, 
with  costs;  and  it  is  so  ordered. 


1.  Seamen's  Wages—  Stipulations— Discharge. 

Where  seamen  were  employed  on  a  steam-boat  to  make  the  run  from  Phil- 
adelphia to  Port  of  Spain  for  a  stipulated  sum,  and  to  have  their  passage  paid 
on  their  return  to  the  port  of  departure,  and  the  vessel,  after  having  gone  a 
short  distance  to  sea,  was  compelled  to  put  back,  and  some  of  them  were  dis- 
charged by  the  captain  because  he  had  no  further  use  for  them,  held,  that  they 
were  entitled  to  be  paid  the  full  sum  agreed  upon  for  their  wages. 

2.  Same— Leaving  Vessel — Seaworthiness. 

Two  of  the  libelants  having  left  the  vessel  on  the  ground  that  she  was  not 
seaworthy,  held,  that  unseaworthiness  justifies  a  crew  in  leaving  a  vessel,  and 
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entitles  them  to  the  payment  of  their  wages  for  the  month  or  voyage ;  and  that 
the  discharge  of  seamen  and  unseaworthiness  may  be  proved  in  the  same  man- 
ner as  other  facts  are  proved  before  a  court  or  jury. 
8.  Same— Statutoby  Provisions. 

Statutory  provisions  relating  to  the  discharge  of  seamen,  and  the  holding  of 
surveys  on  vessels  alleged  to  be  unseaworthy,  are  not  exclusive  of  other  rem- 
edies than  those  therein  contained. 

In  Admiralty. 

Bradford  d  Vandegrift,  for  libelants. 
John  M.  Arundel,  for  claimant. 

Wales,  J.  Libel  for  wages  and  damages.  The  libelants  shipped 
on  board  the  Heroe,  bound  from  Philadelphia  to  Port  of  Spain,  in  the 
island  of  Trinidad, — two  of  them  in  the  capacity  of  quartermasters, 
two  as  firemen,  and  the  remainder  as  seamen, — and  they  were  to  be 
paid  for  the  ran,  $50,  $45,  and  $40,  respectively,  and  on  their  arrival 
at  the  port  of  destination  were  to  have  their  passage  paid  to  Philadel- 
phia or  New  York.  The  Heroe  is  a  side- wheel  steam-boat,  designed 
principally  for  river  navigation,  and  this  was  her  first  voyage.  She  is 
of  102  tons  burden,  110  feet  long  and  26  feet  beam,  provided  with  a 
single  engine  and  a  single  furnace.  The  furnace  was  constructed  for 
burning  wood,  but  was  temporarily  adapted  for  the  consumption  of 
coal .  She  left  Philadelphia  on  July  6th,  last,  with  a  crew  of  14  all  told. 
She  was  about  24  hours  in  making  the  breakwater,  and  after  a  short 
delay  for  some  slight  repairs  to  the  machinery,  put  to  sea  and  had  gone 
as  far  as  off  Gape  Hatteras  when  she  was  compelled  to  come  to  anchor 
for  further  repairs  to  the  engine.  Before  reaching  Hatteras  it  was 
found  necessary  to  stop  the  engine  every  few  hours  to  clean  the  fires. 
By  this  time,  also,  it  had  been  discovered  that  the  machinery  worked 
badly,  and  the  vessel  could  not  make  more  than  three  and  a  half  or 
four  knots  an  hour.  After  repeated  efforts  to  put  the  engine  in  good 
working  order,  and  more  than  one  unsuccessful  attempt  to  proceed  on 
the  voyage,  the  vessel  at  one  time  having  lost  steerageway,  becoming 
unmanageable,  and  the  stock  of  coal  being  considerably  reduced,  it 
was  decided  to  turn  back  and  make  Philadelphia  or  the  nearest  port. 
The  Heroe  had  first  arrived  off  Hatteras  on  July  10th,  and  returned 
to  the  breakwater  on  July  17th.  Waiting  here  and  at  Cape  May  for 
orders  from  the  owners,  she  was  finally  brought  to  Delaware  City  on 
July  26th.  Between  Cape  May  and  Delaware  City  the  three  lower 
tiers  of  tubes  of  the  boilers  gave  out,  and  the  crown-sheet  was  split  for 
the  length  of  six  inches.  The  steam-boat  was  provided  with  sails,  but 
it  was  not  pretended  that  they  were  sufficient  for  her  navigation.  The 
captain  surmised  that  by  removing  the  paddles  he  might  have  pro- 
ceeded under  sail.  At  Delaware  City  the  two  quartermasters  left  the 
vessel  on  account  of  her  unseaworthiness,  and  on  the  ground  that  the 
voyage  had  been  broken  up  and  abandoned,  and  being  refused  pay- 
ment of  their  wages  filed  their  libel.  Subsequently  the  firemen  and 
seamen  filed  their  libel  for  wages,  alleging  that  the  captain  had  dis- 
charged them.    By  agreement  of  counsel  the  testimony  taken  under 
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the  first  libel  applies  to  the  second,  and  both  have  been  consolidated. 
I  entertain  no  donbt  of  the  fact  of  the  discharge  of  the  firemen  and 
seamen.  The  testimony  of  the  libelants  establishes  the  fact,  and  the 
captain  admitted  to  the  marshal  that  he  had  no  further  use  for  the 
men;  that  they  were  at  liberty  to  go ;  and  he  permitted  them  to  take 
their  effects  from  the  vessel.  The  answer  denies  that  the  men  were 
"regularly"  discharged,  but  the  proof  is  too  clear  for  disoussion  that 
they  were  virtually  and  practically  discharged,  and  a  deoree  will  be 
entered  for  the  payment  of  their  wages  as  stipulated  in  the  shipping 
articles,  less  advances  and  credits.  I  have  not  been  satisfied  that 
they  are  entitled  to  any  further  compensation  or  damages.  It  is  true, 
they  expected  to  make  the  run  out  and  return  before  August  1st,  but 
they  have  not  suffered  a  long  detention. 

The  case  of  the  quartermasters  turns  on  a  different  question,  to- 
wit,  the  unseaworthiness  of  the  Heroe,  and  the  deviation  from  and 
abandonment  of  the  voyage  for  which  they  were  engaged.  They  do 
not  allege  that  tbe  captain  discharged  them.  The  answer  specifically 
denies  unseaworthiness  or  abandonment,  and  claims  that  the  Heroe 
was  brought  back  to  Delaware  City  "for  the  purpose  of  having  her 
steam-engine  put  in  proper  order  and  repair,  so  as  to  enable  said 
steam-boat  to  resume  or  proceed  on  her  voyage  to  said  Port  of 
Spain,"  etc.,  "which.repairs,  as  respondent  has  been  informed,  will 
be  completed  on  or  about  Tuesday  next,  the  fifth  instant."  "Sea- 
worthiness implies  the  ability  of  a  ship  or  other  vessel  to  make  a  sea 
voyage  with  probable  safety;  that  is,  that  she  shall  be  tight,  stanch, 
and  strong,  properly  manned,  provided  with  all  necessary  stores,  and 
in  all  respeots  tit  for  the  intended  voyage."  Bouv.  Law  Diet.  Con- 
fining the  inquiry  to  the  fitness  of  this  vessel  to  make  the  run  from 
Philadelphia  to  the  island  of  Trinidad,  a  distance  of  2,300  miles,  the 
testimony,  not  alone  of  the  libelants  bat  of  the  captain  and  chief 
engineer,  is  conclusive.  The  vessel  is  well  built  for  one  of  her  class, 
and  her  officers  appear  to  be  experienced  and  competent,  but  there 
was  such  a  defect  in  her  machinery,  owing  to  faulty  construction,  or 
the  ill  adjustment  of  its  various  parts,  that  the  chief  engineer  re- 
ported at  the  time  when  it  was  decided  to  turn  back  that  he  could  do 
nothing  with  the  engine.  The  experiment  of  sending  such  a  vessel 
on  a  voyage  of  2,000  miles  was  somewhat  hazardous,  and  tbe  refusal 
of  these  libelants  to  stand  by  her  is  not  remarkable.  The  vessel  was 
altogether  dependent  on  her  engine  for  propelling  power,  and  when 
that  failed  from  faulty  construction,  or  by  reason  of  the  negligence  or 
want  of  skill  on  the  part  of  the  owners,  the  vessel  could  no  longer 
be  considered  as  fit  for  tbe  voyage  for  which  she  was  intended.  A 
rotten  or  leaky  hull  or  broken  masts  are  no  greater  evidences  of  un- 
seaworthiness than  is  a  defective  engine,  under  the  circumstances 
surrounding  this  case.  The  libelants  shipped  on  the  Heroe  on  the 
faith  that  she  was  in  all  respects  well  found  and  provided  as  a  steam- 
boat should  be,  and  when  they  had  good  reason  to  believe  that  she  was 
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a  failure,  and  that  their  lives  would  be  endangered  by  again  going  to 
sea  in  her,  their  conduct  in  leaving  cannot  be  considered  as  censur- 
able. It  is  quite  probable  that  the  machinery  may  be  rectified  and 
made  to  work  as  originally  designed,  and  the  vessel  ultimately  reach 
its  destination,  but  in  the  mean  time  are  the  libelants  compelled  to 
remain  on  board  indefinitely,  without  additional  compensation,  and  to 
forfeit  their  stipulated  wages  unless  they  make  the  run  to  Trinidad  ? 
Had  the  steam-boat  encountered  storms  or  head-winds,  and  her  voy- 
age been  delayed  by  these  or  other  perils  of  the  sea,  the  libelants 
must  have  been  without  warrant  or  justification  for  their  action,  and 
it  would  have  been  their  duty  to  remain  on  the  vessel  until  the  voy- 
age was  ended.  But  this  is  obviously  a  different  case.  She  was  not 
thwarted  by  the  elements,  but  by  reason  of  her  own  inherent  defects. 
The  engine  and  boiler  of  the  Heroe  will  require  considerable  repair 
and  alteration  before  she  is  fit  for  sea,  and  the  evidence  affords  no 
satisfactory  information  when  these  repairs  will  be  completed. 

I  think  this  vessel  was  unseaworthy  from  the  facts  already  stated. 
The  chief  engineer  testified  that  the  air-pump  was  too  small,  and 
that  the  draughtsman  of  the  machinery  had  made  a  mistake  as  to  its 
size.  The  engine  worked  BtifBy  and  slowly,  being  new  and  untried. 
The  speed  never  exceeded,  if  it  reached,  five  knots  an  hour.  The 
furnace  was  not  intended  for  wood-burning,  and  before  the  officers 
had  decided  to  put  back  to  the  Delaware  there  was  not  coal  enough 
left  to  carry  her  to  Bermuda.  The  sails  were  not  sufficient  for  her 
navigation,  and  had  she  met  tempestuous  weather  the  lives  of  the 
crew  would  have  been  imperiled,  and  probably  lost. 

It  is  not  denied  that  unseaworthiness  releases  a  crew,  and  that  they 
beoome  entitled  to  their  full  wages  for  the  month  or  for  the  voyage; 
and,  if  by  the  month,  then  for  the  time  they  served,  with  the  allow- 
ance of  a  reasonable  time  for  their  return  to  the  port  of  departure. 

The  objection  made  by  respondent's  counsel,  that  this-court  cannot 
entertain  jurisdiction  of  the  libels  because  these  libelants  have  not 
complied  with  certain  provisions  of  the  acta  of  congress  relating  to 
the  discharge  of  seamen  and  to  the  holding  of  surveys  on  ships  alleged 
to  be  unseaworthy,  comes  too  late.  The  case  has  been  heard  on  its 
merits.  The  discharge  and  the  fact  of  unseaworthiness  can  be  proved 
at  any  stage  of  the  proceedings.  Besides,  the  statutes  referred  to  are 
not  exclusive  of  other  remedies. 

It  is  not  necessary  to  consider  the  question  of  abandonment  of  the 
voyage. 

A  decree  will  also  be  entered  for  the  payment  of  the  quartermas- 
ters. 

Authority  for  the  positions  taken  will  be  found  in  3  Kent,  Comm. 
187,  204,  205;  Work  v.  Leathers,  97  U.  S.  379;  U.  S.  v.  Nye,  2  Curt. 
0/0.  225;  1  Abb.  Adm.  409;  1  Pars.  Adm.  Law,  47;  Bray  v.  At- 
lanta, Bee,  48;  The  Cyras,  2  Pet.  Adm.  407;  The  Frank  C.  Barker, 
19  Fed.  Rep.  332;  Tfie  Edward,  Blalchf.  &  H.  286. 
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Block  v.  Atchison,  T.  &  B.  P.  B.  Co. 


(Circuit  Court,  E.  D.  Mhtouri.   September  17, 1884.) 


L  Pbactcce— Jurisdiction— 8ection  1  of  Act  of  March  3,  1875,  Construed. 
Where  a  railroad  corporation  organized,  and,  having  its  road  ia  one  state, 
has  an  office  in  another  for  the  purpose  of  soliciting  business,  and  has  an  agent 
in  charge  of  such  office,  employed  for  the  purpose  of  furthering  the  business 
of  the  company  in  the  state  in  which  its  road  runs,  it  may  be  sued  in  the  dis- 
trict where  such  office  is  located,  and  is  to  be  considered  "found  "  in  such  dis- 
trict, within  the  meaning  of  section  1  of  the  act  of  March  3, 1875,  concerning  the 
jurisdiction  of  circuit  courts. 

2.  Same— Service  of  Process. 

In  such  cases,  service  of  process  upon  the  agent  in  charge  of  the  office  is 
valid. 

Plea  to  the  Jurisdiction. 

This  is  an  action  for  an  injury  alleged  to  have  been  received  in 
Kansas  through  the  negligence  of  defendant,  a  Kansas  corporation. 
The  defendant's  road  does  not  extend  into  Missouri,  but  it  has  an  of- 
fice in  both  Kansas  City  and  St.  Louis.  The  service  in  this  case  was 
upon  the  officer  in  charge  of  the  company's  office  at  the  latter  place. 
The  defendant  claims  in  its  plea  that  the  court  has  no  jurisdiction 
for  the  following  reasons,  viz. :  Because  it  is  not  an  inhabitant  of  or 
found  within  this  district,  within  the  meaning  of  the  act  of  congress; 
because  no  part  of  its  .road  was  or  is  in  the  Eastern  district  of  Mis- 
souri ;  because  the  cause  of  action  did  not  accrue  in  Missouri ;  and 
because  the  defendant  did  not  keep,  at  the  commencement  of  this 
suit  or  service  of  writ,  an  officer  or  agent  for  the  transaction  of  its 
usual  and  customary  business  in  this  district,  within  the  meaning  of 
the  laws  of  the  state  of  Missouri  and  the  acts  of  congress,  and  there- 
fore cannot  be  sued  in  this  district ;  because  the  agent  served  was  not 
such  an  agent  as  could  be  legally  served  with  process  against  this  de- 
fendant. 

Dyer,  Lee  dk  Ellis,  for  plaintiff. 

James  Hagerman,  for  defendant.  . 

Brewer,  J.,  (orally.)  I  have  well-settled  convictions  in  reference 
to  this  matter,  because  I  have  had  this  question  of  service  on  foreign 
corporations  before  me  in  two  or  three  districts.  True,  it  was  pre- 
sented in  different  phases;  but  I  have  had  occasion  to  fully  exam- 
ine the  question.  In  Kansas  we  have  a  statute  that  authorizes  serv- 
ice upon  railroad  corporations  by  delivering  process  to  an  agent  who 
sells  tickets;  and  in  one  case  I  had  before  me,  service  was  attempted 
to  be  made  on  the  Chicago,  Burlington  &  Quincy  Bailroad  Com- 
pany by  serving  an  agent  of  the  Kansas  City,  St.  Joe  &  Council 
Bluffs  Bailroad,  on  the  claim  that  he  was  in  the  habit  of  selling  cou- 
pon tickets  over  the  Chicago,  Burlington  &  Quincy  Bailroad,  and 

'* Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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therefore,  as  he  had  been  doing  that  several  years,  and  those  tickets 
had  been  recognized  by  the  Chicago,  Burlington  &  Quincy  Railroad, 
he  was  the  agent  of  that  road  to  sell  tickets.  I  set  aside  that  service, 
because  I  thought  the  act  extended  only  to  agents  who  were  direct 
agents,  and  he  was  a  mere  subagent,  and  only  authorized  to  receive 
service  as  the  agent  of  the  St.  Joe  &  Council  Bluffs  Railroad,  the 
corporation  by  which  he  was  directly  employed,  and  to  which  alone 
he  acoounted.  There  is  a  case  later  than  those  spoken  of  by  coun- 
sel, which,  if  my  memory  serves  me  right,  went  to  the  snpreme  court 
of  the  United  States  from  Michigan,  where,  under  a  statute  author- 
izing service  on  the  president  or  chief  officer  of  a  corporation,  serv- 
ice was  made  on  some  chief  officer  of  an  eastern  corporation  who 
was  simply  passing  through  the  state;  and,  whatever  court  decided 
it,  it  was  held  that  the  corporation  was  not  found  in  the  state  unless 
it  had  an  office  thore  for  the  transaction  of  business  in  the  state,  and 
that  the  mere  temporary  traveling  of  an  officer  through  the  state 
did  not  looate  the  corporation  there.  That  applies  to  the  case  which 
was  decided  by  the  court  this  morning,  where  service  was  had  on  a 
traveling  salesman,  who,  for  all  the  return  disclosed,  was  merely 
traveling  through  the  state,  and  therefore  was  not  a  sufficient  service. 

But,  in  this  case,  this  corporation  defendant  has  established  a  bus- 
iness office  here,  and  has  an  agency.  It  does  not  run  its  railroads 
here,  carry  passengers,  or  transport  freight  within  this  district,  but 
it  has  an  office  here  for  the  purpose  of  soliciting  business,  and  has 
an  agent  here, — not  a  subagent,  but  a  direct  agent, — employed  for 
the  purpose  of  furthering  the  transportation  business  of  the  corpora- 
tion in  the  states  where  its  road  runs ;  the  same  as  various  manufac- 
turing and  insurance  corporations  have  offices  established  in  different 
cities  for  the  purpose  of  extending  their  business;  and,  wherever  they 
have  an  office  established,  an  agency  is  created.  It  seems  to  me  that, 
within  the  purview  of  this  statute,  the  corporation  is  found  wher- 
ever such  an  office  and  agency  is  established. 

In  this  particular  case  it  is  perhaps  a  hardship  in  bringing  the 
suit  here,  since  the  cause  of  action  arose,  the  injury  was  done,  in 
the  state  of  Kansas;  yet,  on  the  other  hand,  if  a  contract  was  made 
here  by  their  agent,  there  would  be,  under  some  circumstances,  very 
just  ground  for  saying  that  this  was  the  place  for  litigating  any  ques- 
tion arising  thereunder.  If  freight  had  been  transported,  and  a  dis- 
pute arose  afterwards  as  to  the  terms  of  the  contract,  here  would  be 
the  place  where  it  was  made;  here  would  be  the  place  where  the 
rates  of  freight  were  proposed  and  accepted,  and  there  might  be 
great  propriety  in  having  the  litigation  here.  So,  where  an  insur- 
ance corporation  of  some  eastern  state  enters  into  an  insurance  eon- 
tract  here,  any  litigation  in  case  of  loss  ought  to  be  had  here,  and 
the  insured  ought  not  to  be  compelled  to  go  to  the  state  where  the 
corporation  exists  for  the  purpose  of  establishing  his  demands.  A 
very  wise  line  of  demarkation  might  be  that  where  a  suit  is  brought 
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against  a  corporation  outside  of  the  state  where  it  exists  in  the  first 
instance,  the  litigation  should  be  limited  to  such  contracts  as  are 
made  at  the  place  where  the  suit  is  commenced.  But,  as  the  statute 
now  is,  if  the  corporation  is  found  here  for  the  purposes  of  any  suit, 
it  is  found  for  the  purposes  of  all  suits.  It  seems  to  me,  within  the 
purview  of  the  statute,  that  wherever  a  railroad  corporation  has  es- 
tablished an  agency,  where  it  has  an  office,  an  agent  directly  em- 
ployed by  it  for  the  transaction  of  its  business,  (and  that  is  not  lim- 
ited to  the  mere  business  of  running  its  road,  carrying  freight  and 
passengers,  but  includes  any  transactions  or  contracts  with  the  view 
of  increasing  or  furthering  such  regular  business,)  in  such  case  it  is 
found  within  the  district.  I  do  not  think  the  section  referred  to  by 
counsel  as  to  the  jurisdiction  of  the  circuit  court,  in  a  state  in  which 
there  are  two  districts,  has  any  application  to  this  case,  for  here  the 
defendant  is  a  corporation  of  another  state,  and  therefore  not  any 
more  a  resident  of  one  than  the  other  district  in  this  state.  The 
plea  to  the  jurisdiction  will  be  overruled. 


Principal  and  Agent — Interest  on  Monet  Retained  by  Agent  —  Rate  of 
Interest — Law  of  Place. 

Money,  voluntarily  left  by  a  principal  in  the  bands  of  an  agent,  lien  without 
interest  until  some  request  for  it  or  occurrence  changes  the  character  of  the 
deten  tlon ;  but  when  the  detention  is  against  right,  interest  from  the  time  when 
the  money  should  have  been  paid  to  the  principal,  at  the  rate  fixed  by  the  law 
of  the  place  where  it  is  detained,  is  chargeable  to  the  agent. 

In  Equity. 

Joseph  H.  Choate,  for  orator. 
Chat.  M.  Da  Costa,  for  defendants. 

Wheeler,  J.  There  having  been  an  order  for  a  decree  setting 
aside  the  basis  of  a  charge  by  the  defendants  to  the  plaintiff*  of  $63,- 
125,  in  an  account  current,  as  paid  for  $100,000  North  Carolina 
state  bonds  which  proved  to  be  void,  and  for  a  resettlement  of  the 
account,  several  questions  have  been  made  as  to  carrying  out  the 
decision  made.  Bischoffsheim  v.  Baltzer,  20  Fed.  Rep.  890.  As 
this  is  the  only  item  open,  it  can  be  adjusted  on  its  own  merits,  aud 
the  balance  due  ascertained  without  reference  to  a  master,  so  far  as 
appears  to  be  claimed. 

Firstly,  this  charge  was  made  following  sales  of  gold  made  by  the 
defendants  for  the  plaintiff,  and  the  proceeds  oredited  to  a  larger 
amount  than  this  charge,  so  that  gold  furnished  by  the  plaintiff  may 
be  said  to,  in  effect,  have  paid  for  the  bonds.    It  is  urged,  if  the  ar- 
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'  gument  is  understood,  thai  on  setting  aside  the  charge  the  plaintiff  is 
entitled  to  what  would  replace  so  much  of  the  gold  as  would  balance 
the  charge.  There  would  appear  to  be  much  plausibility  in  this 
claim  if  the  transaction  had  been  that  the  defendants  swapped  the 
bonds  to  the  plaintiff  for  the  gold.  But  in  fact  the  plaintiff  made  no 
trade  with  the  defendants  for  the  bonds.  The  defendants  charged  the 
plaintiff  so  much  as  paid  out  for  the  bonds.  The  plaintiff,  supposing 
that  the  money  was  actually  so  paid,  let  the  charge  stand  for  the 
amount.  The  other  transactions  were  separate  from  this,  and  would 
have  taken  place  if  this  had  not.  This  charge  did  not  increase  or  di- 
minish the  amount  of  gold  bought  or  sold.  It  diminished  the  plain- 
tiff's credit  with  the  defendants  exactly  as  much  in  money  as  the 
amount  of  the  charge.  Exactly  that  amount  of  money  would  have 
made  the  plaintiff  whole  in  respect  to  this  charge,  at  that  time.  The 
amount  is  the  same  now,  unless  interest  is  to  be  added. 

The  account  shows  that  interest  on  balances  was  carefully  com- 
puted from  time  to  time  covering  this  period.  By  the  making  of  this 
charge  the  plaintiff  lost  the  interest  on  its  amount  to  the  closing  of 
the  account.  Had  the  charge  not  been  made,  his  interest  would  have 
been  enough  more,  and  the  defendants'  enough  less,  to  amount  to 
that.  So,  by  understanding  and  contract,  the  plaintiff  is  entitled  to 
interest  on  the  item,  or  rather  on  the  amount  which  balanced  it,  un- 
less there  is  something  in  the  transaction  and  what  followed  to  repel 
such  allowance.  There  is  no  doubt,  probably,  but  that,  as  claimed  for 
the  defendants,  money  voluntarily  left  by  a  principal  in  the  hands 
of  an  agent  lies  without  interest  until  some  request  for  it,  or  occur- 
rence, changes  the  character  of  the  detention!  Neither  does  there 
appear  to  be  any  question  but  that  whenever  the  detention  is  against 
right  interest  follows.  Stone  Cutter  Co.  v.  Windsor  Manufg  Co.  17 
Blatchf.  24. 

The  question  here  is  as  to  the  character  of  this  detention.  The 
void  bonds  were  the  defendants'  bonds.  There  was  no  sale  from  the 
defendants  to  the  plaintiff.  The  plaintiff  had  the  right  to  treat  the 
transaction  as  a  sale  to  his  firm  when  he  knew  what  it  was,  but  never 
has  done  so.  The  defendants  kept  the  money  themselves,  as  the  price 
of  their  bonds,  and  represented  that  they  paid  it  to  others  for  the 
purchase  of  others'  bonds.  They  had  the  bonds  all  the  while.  They 
detained  the  money  against  the  right  of  the  plaintiff  all  the  while,  but 
he  did  not  know  it.  His  right  did  not  accrue  with  his  finding  out; 
he  found  out  a  right  already  accrued.  When  he  found  out  his  right, 
he  might,  it  is  true,  have  waived  it;  but  his  failure  to  waive  it  did  not 
create  it,  but  saved  it.  It  appears  to  have  been  saved  as  it  was  in 
the  beginning,  and  as  it  would  have  been  if  it  had  been  asserted 
then, — a  right  to  the  money  which  the  charge  met,  with  interest. 
The  money  was  detained  in  New  York,  and  the  law  there  as  to  the 
rate  of  interest  must  govern.  Ekim  v.  East  India  Co.  1  P.  Wms. 
396.    This  seems  to  be  settled  at  7  per  cent,  while  the  legal  rate 
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was  7,  and  at  6  while  the  legal  rate  was  6,  by  the  decisions  of  the 
highest  court  of  the  state.  Reese  v.  Rutherford,  90  N.  Y.  644;  San- 
ders v.  L.  S.  d  M.  S.  Ry.  Co.  94  N.  Y.  641;  O'Brien  v.  Young,  95 
N.  Y.  428.  It  is  suggested  that  objections  to  evidence  should  be 
passed  upon  formally  before  entry  of  decree ;  but  there  is  no  motion 
to  suppress  testimony,  nor  any  question  raised  by  objection  that  the 
decision  of  would  be  controlling  upon  any  principal  point.  There  is 
no  occasion  to  pass  upon  such  questions  in  detail. 
Decree  entered  accordingly. 


1.  Railroad  Company— Contract  Ultra  Vires — Rescission— Part  Perform- 

ance. 

A  court  of  equity,  upon  a  bill  filed  by  a  corporation,  will  rescind  a  contract 
still  executory  into  which  it  has  entered,  where  the  same  is  ultra  tire*  and 
against  public  policy,  although  all  the  stockholders  may  have  either  expressly 
assented  thereto  or  acquiesced  for  a  season  therein,  and  in  its  partial  execution 
by  the  other  party. 

2.  Same — Constitution  op  Pennsylvania— Contract  to  Construct  Railroad. 

The  constitution  of  the  state  of  Pennsylvania  provides  that  "no  corporation 
shall  issue  stocks  or  bonds  except  for  money,  labor  done,  or  money  or  property 
actually  received ;  and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void."  An  incorporated  railroad  company  of  that  state  entered  into  a  con- 
struction contract  whereby  the  contractor  agreed  to  furnish  all  the  materials 
and  do  all  the  work  necessary  to  construct  the  company's  road,  at  an  expendi- 
ture, however,  not  exceeding  $200,000;  and  in  consideration  thereof  the  com- 
pany agreed  to  issue  to  the  contractor  $300,000  of  its  capital  stock  as  fully  paid 
up,  and  $300,000  of  its  first  mortgage  bonds.  The  materials  could  be  furnished 
and  the  road  built  for  $180,000  cash.  Held,  that  the  contruct  contravened  the 
constitutional  provision,  and  was  ultra  vires  and  void. 

3.  Bahe— Pennsylvania  Statutes  ot  April  4, 1868,  and  April  18, 1874. 

The  act  of  assembly  of  April  4, 1868,  limits  the  amount  of  a  railroad  com- 
pany's construction  mortgage  bonds  to  the  amount  of  the  capital  stock  sub- 
scribed, and  authorizes  the  issue  of  such  bonds  in  amounts  not  exceeding  double 
the  amount  actually  paid  up  of  the  capital  stock  subscribed  ;  and  the  act  of 
April  18,  1874,  forbids  any  corporation  to  increase  the  amount  of  its  indebted- 
ness beyond  the  amount  of  its  capital  stock  subscribed,  until  the  amount  of  its 
capital  stock  subscribed  shall  be  fully  paid  in.  Held,  that  the  performance  by 
the  railroad  company  of  its  said  contract  involved  a  violation  of  these  stat- 
utory provisions,  it  appearing  that  no  part  of  its  subscribed  capital  stock, 
which  was  $250,000,  had  been  paid  in. 

4.  Bame— Part  Performance  by  Contractor— Compensation. 

Before  the  bill  was  filed  the  contractor  had  entered  upon  the  work  of  con- 
struction, and  he  has  expended  upwards  of  $10,000.  Held  that,  while  the  con- 
tract must  be  rescinded  as  one  which  the  corporation  had  no  lawful  power  to 
make  or  perform,  yet  the  rescission  should  be  upon  terms  securing  to  the  con- 
tractor just  compensation,  his  conduct  being  free  from  actual  bad  faith 

In  Equity. 


R.  B,  McCombs,  Frank  Whiteaell,  and  J.  B.  Brawley,  for  complain- 
ant. 


New  Castle  Nobthebn  Rt.  Co.  v.  Wimpson. 


{.Circuit  Court,  W.  D.  Pennsylvania.   August  13, 1884.) 
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J.  H.  McCreary,  D.  B.  Kurtz,  and  Marshall  Brown,  for  respond- 
ent. 

Acheson,  J.  The  purpose  of  this  bill,  which  was  filed  on  Decem- 
ber 15,  1883,  in  the  court  of  common  pleas  of  Lawrence  county,  is 
the  rescission  of  a  construction  contract  between  the  plaintiff  (the 
New  Castle  Northern  Bail  way  Company)  and  the  defendant  (Thomas 
P.  Simpson)  on  the  ground  that  it  was  beyond  the  powers  of  the 
plaintiff  company  to  enter  into  such  contraot  or  fulfill  its  terms,  it 
being  against  public  policy  and  in  "violation  of  the  state  constitution,- 
apd  its  execution  involving  also  an  infraction  of  certain  statutory  en- 
actments. The  plaintiff  company  was  incorporated  under  the  laws 
of  Pennsylvania  on  the  first  day  of  February,  1883,  with  power  to 
construct  a  railroad  in  Lawrence  and  Mercer  counties,  the  articles  of 
association  fixing  the  capital  stock  at  $250,000,  in  shares  of  $50 
each.  This  capital  stock  was  all  subscribed  for  by  nine  individuals, 
but  it  has  never  been  called  in,  nor  has  any  part  thereof  been  paid. 
On  May  25, 1883,  at  an  irregularly  called  stockholders'  meeting, — 30 
days'  newspaper  notice  only  having  been  given,  instead  of  60  days' 
notice,  as  required  by  law, — it  was  resolved  that  the  capital  stock  be 
"increased  to  $30,000  per  mile." 

On  the  fifth  day  of  October,  1883,  the  plaintiff  and  defendant  en- 
tered into  a  written  contract  whereby  the  defendant  agreed  to  furnish 
all  the  materials  and  do  all  the  work  necessary  to  cons  tract  the  rail- 
way of  said  company  from  the  junction  with  the  Pittsburgh  &  Lake 
Erie  Railroad,  in  the  city  of  New  Castle,  in  Lawrence  county,  to  the 
town  of  Middlesex,  in  Mercer  county,  Pennsylvania,  a  distance  of 
about  16  miles,  with  sidings  and  branches  2  miles  in  length;  and  in 
consideration  thereof  the  plaintiff  agreed  to  pay  and  deliver  to  the 
order  of  the  defendant,  from  time  to  time,  as  required  by  him,  its  cap- 
ital stock  and  first  mortgage  bonds  at  the  rate  of  $30,000  in  full-paid 
capital  stock  and  $30,000  at  par  of  first  mortgage  bonds,  for  each 
and  every  mile  of  track  constructed  under  the  agreement;  the  con- 
tract, however,  expressly  providing  that  the  sum  which  the  defend- 
ant was  to  expend  was  not  to  exceed  $200,000. 

According  to  the  terms  of  the  contract,  its  fulfillment  would  require 
the  delivery  by  the  company  to  the  defendant  of  $540,000  of  paid-up 
capital  stock,  and  $540,000  of  first  mortgage  bonds;  but  by  a  sep- 
arate instrument  of  writing,  bearing  the  same  date,  the  defendant  as- 
signed $480,000  of  these  securities,  viz.,  $240,000  of  bonds  and  $240,- 
000  of  stock,  to  two  of  the  directors  of  the  company,  in  trust,  to  be 
used  in  paying  for  rights  of  way,  etc.  The  evidence  warrants  the  con- 
clusion that  the  bona  fide  cash  expenditures  to  be  covered  by  this 
trust  would  be  greatly  less  than  the  nominal  value  of  the  assigned 
securities,  and  that  one  main  purpose  to  be  subserved  by  the  trust 
arrangement  was  the  securing  to  certain  directors  and  promoters  of 
the  company  large  profits  out  of  the  right  of  way,  which,  for  the  most 
part,  was  located  upon  the  bed  of  an  abandoned  canal  which  these 
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parties  had  purchased  for  the  company  at  a  low  price.  It  is,  how- 
ever, due  to  the  defendant  to  say  that  he  had  no  personal  interest  in 
these  proposed  illegitimate  gains,  A  construction  contract  of  the 
same  general  character  had  previously  existed  with  one  W.  W.  Reed, 
but,  by  agreement,  it  was  canceled  on  or  about  October  5, 1883,  Simp- 
son paying  $5,347.43  for  work,  etc.,  done  under  it. 

On  October  S3, 1683,  in  order  to  obviate  objections  raised  by  some 
of  the  directors  of  the  company,  the  defendant  executed  an  instru- 
ment, whereby  he  agreed  to  certain  modifications  of  his  contract,  not 
material,  however,  to  the  deoision  of  the  present  questions  before  the 
court.  The  defendant  began  work  under  the  contract  shortly  after 
its  date,  and  proceeded  therewith  until  about  January  14, 1884,  when 
he  was  stopped  by  a  preliminary  injunction  issued  by  the  said  court 
of  common  pleas.  The  cause  having  been  subsequently  removed  by 
the  defendant  into  this  court,  the  injunction  was  here  so  modified,  by 
an  order  made  Match  12,  1884,  "as  to  leave  the  defendant,  Thomas 
P.  Simpson,  at  full  liberty  to  proceed  with  the  work  of  construction 
under  said  contract. "  The  defendant,  however,  never  resumed  opera- 
tions, and  the  work  of  construction  has  been  at  a  stand-still.  The 
defendant  testifies  that  his  cash  expenditures  have  been  $42,229.69, 
but  this  includes  ties  ordered,  but,  it  would  seem,  not  delivered. 

The  evidence  shows,  and,  indeed,  it  is  one  of  the  admitted  facts  in 
the  case,  that  the  railroad  can  be  built  under  the  contract  of  October 
6,  1S83,  and  its  specifications,  for  $180,000  cash. 

Upon  the  proofs  two  questions  arise  for  solution,  viz,:  First, 
whether  the  construction  coutraot  on  the  part  of  the  railway  com- 
pany ia  ultra  vires,  as  claimed;  and,  if  so,  then,  second,  whether, the 
case  is  one  for  the  interposition  of  a  court  of  equity  to  rescind  it,  at 
the  instance  of  the  company. 

1.  It  is  certainly  true,  as  the  defendant's  counsel  urge,  that  rail- 
road corporations  have  frequently  contracted  to  pay  for  the  construc- 
tion of  their  roads  in  stock  and  bonds  in  amount,  at  the  par  value 
thereof,  much  in  excess  of  the  actual  amount  it  would  cost  or  was 
worth ;  and,  undeniably,  such  contracts  have  received  judicial  sanc- 
tion. Van  Cott  v.  Van  Brunt,  82  N.  Y.  535,  639 ;  Ang.  &  A.  Corp. 
§  590a.  But  the  contract  now  before  the  oourt  must  be  tested  by  a 
provision  of  the  constitution  of  the  state  of  Pennsylvania,  in  the  words 
following:  •  • 

"No  corporation  shall  issue  stocks  or  bonds  except  for  money,  labor  done, 
or  money  or  property  actually  received;  and  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void.  The  stock  and  indebtedness  of  corporations  shall 
not  be  increased  except  in  pursuance  of  general  law,  nor  without  the  consent 
of  the  persons  holding  the  larger  amount  in  value  of  the  stock  first  obtained, 
at  a  meeting  to  be  held  after  sixty  days'  notice  given  in  pursuance  of  law." 
Article  16,  §  7. 

In  view  of  this  constitutional  inhibition,  can  the  construction  con- 
tract of  October  6,  1883,  stand?   The  scope  of  this  section  has  not 
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been  judicially  determined,  nor  even  considered  hitherto,  bo  far  as  I 
am  advised.  Therefore,  of  its  purview  it  becomes  me  to  speak  with 
caution.  The  intention  would  seem  to  be  to  interdict  every  issue  by 
a  corporation  of  stocks  or  bonds  which  do  not  in  good  faith  represent 
a  consideration  in  labor  done,  or  property  or  money  reoeived,  sub- 
stantially corresponding  in  value  with  the  face  amount  of  such  issue. 
But,  upon  a  much  less  stringent  construction,  is  it  possible  to  sus- 
tain the  issue  of  stock  and  bonds  contemplated  by  the  agreement 
under  consideration?  By  its  express  terms,  as  we  have  seen,  the 
defendant  is  not  to  expend  more  than  $200,000,  and  it  is  conceded 
that  his  entire  expenditures  for  materials  and  in  work  would  not,  in 
fact,  exceed  $180,000;  yet,  therefor,  the  corporation  is  to  issue  to  him 
its  full  paid-up  capital  stook  to  the  amount  of  $800,000,  and  its  first 
mortgage  bonds  to  the  like  amount  of  $300,000.  For  every  dollar's 
worth  of  labor  done  for  the  corporation,  or  property  received  by  it, 
or  of  money  expended  in  its  behalf,  the  defendant  is  to  receive  more 
than  threefold  in  the  stock  and  bonds  of  the  company.  A  door  is 
thus  to  be  opened  for  throwing  upon  the  market,  to  the  beguilement 
of  confiding  people,  corporation  securities  apparently  representing 
$600,000  of  real  value,  but  having  actually  behind  them  $180,000 
of  value  only.  The  above-quoted  section  of  the  new  constitution  of 
the  state  has  strangely  miscarried,  if  such  an  issue  of  "watered 
stook"  and  unsubstantial  bonds  can  be  emitted.  If  the  transaction 
in  hand  is  not  within  its  prohibition,  it  would  be  difficult  to  conceive 
anything  that  would  be.  If  the  proposed  issue  of  stook  and  bonds 
beyond  the  sum  of  $180,000  would  not  be  "fictitious,"  it  is  hard  to 
divine  the  meaning  which  the  framers  of  the  constitution  attached  to 
that  word. 

Again,  the  authority  to  issue  the  proposed  mortgage  bonds  is  to  be 
deduced  from  section  8  of  the  general  railroad  law  of  April  4,  1868. 
2  Furd.  1213,  pi.  8.  But  that  section  limits  the  indebtedness  so 
to  be  created  to  the  amount  of  capital  stock  subscribed,  and  author- 
izes "the  issue  of  the  bonds  of  the  company  therefor,  in  such  amounts 
as  shall  not  exceed  double  the  amount  actually  paid  up  of  the  capital 
stock  subscribed."  And  by  the  proviso  to  section  1  of  the  act  of  April 
18,  1874,  (P.  L.  61,)  regulating  the  manner  of  increasing  the  capital 
stock  and  indebtedness  of  corporations,  it  is  enacted  "that  no  cor- 
poration shall  increase  the  amount  of  its  indebtedness  beyond  the 
amount  of  its  capital  stook  subscribed,  until  the  amount  of  its  capital 
stock  subscribed  shall  be  fully  paid  in."  Now  this  construction  con- 
tract entirely  disregards  these  wholesome  statutory  restrictions.  The 
original  capital  stock  of  the  plaintiff  company  (all  subscribed  for  in 
the  articles  of  association)  was  $250,000, — a  sum  far  more  than  is 
necessary  to  accomplish  all  that  the  defendant  has  bound  himself  to 
do ;  yet  not  one  dollar  thereof  has  been  called  or  paid  in.  Upon  the 
uncontradicted  proofs  it  is  perfectly  plain  that  the  intention  of  all  par- 
ties here  was  that  this  enterprise  should  be  conducted  without  any 
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cash  capital,  and  altogether  upon  the  basis  of  an  issue  of  corporation 
stock  and  bonds  amounting  to  $1,080,000,— a  sum  enormously  in  ex- 
cess of  the  requirements  of  the  railway  company  were  its  affairs  hon- 
estly managed  in  obedience  to  the  constitution  and  laws  of  the  state. 
To  make  or  perform  suoh  a  contract  as  the  one  in  question  was  be- 
yond the  lawful  powers  of  this  corporation,  and  the  defendant  was 
bound  iio  know  its  legal  incapacity. 

2.  There  can  be  no  doubt  that  a  court  of  eVraity  may  entertain  a 
bill  to  avoid  a  contraot  of  a  corporation  which  it  had  no  power  to 
make.  Auburn  Academy  v.  Strong,  JHopk.  (N.  Y.  Oh.)  '278.  And 
constructive  fraud  involving  a  breach  of  trust,  or  an  abandonment 
of  duty,  or  a  violation  of  public  policy,  is  a  recognized  ground  for 
equitable  interposition  for  the  cancellation  of  agreements.  1  Story, 
Eq.  Jur.  §  694.  Where  there  is  fraud  against  public  policy,  a  court 
of  equity  will  rescind,  notwithstanding  the  party  plaintiff  has  partic- 
ipated therein,  if  public  policy  would  be  defeated  by  allowing  the  in- 
strument to  stand.  Id.  §§  695,  695a.  And  so  long  as  the  contract 
continues  executory,  the  maxim  "in  pari  delicto"  does  not  apply  at 
all.  Ad.  Eq.  *175;  Spring  Co.  v.  Knowlton,  103  U.  S.  49.  These 
principles  open  the  way  for  equitable  intervention  here,  and  nothing 
appears  to  induce  a  denial  of  the  relief  sought.  It  is,  indeed,  infer- 
able from  the  evidence  that  ail  the  stockholders  of  the  plaintiff  com- 
pany either  expressly  assented  to  the  contract  of  October  5, 1883,  or  ac- 
quiesced for  a  season  therein.  But  it  is  shown  in  Thomas  v.  Railroad 
Co.  101  U.  S.  71,  33,  that  a  contract  not  within  the  scope  of  the  powers 
conferred  on  a  corporation,  and  against  public  policy,  cannot  be  made 
va.id  by  the  assent  of  every  one  of  the  shareholders.  Nor  is  it  a  suffi- 
cient reason  for  refusing  to  interfere,  that  some  of  the  directors,  who 
were  parties  to  the  indefensible  scheme  for  private  speculation  here- 
tofore referred  to,  were  active  in  promoting  this  suit,  and  in  its  prose- 
cution. Even  for  them  there  is  a  locus  penitentia.  Spring  Co.  v. 
Knowlfon,  supra.  They,  however,  are  not  the  complainants.  The 
suit  is  by  the  corporation,  which  owes  a  paramount  duty  to  the  pub- 
lic. Its  former  course  was  inexcusable,  indeed;  but,  having  retraced 
its  false  steps,  it  is  now  in  the  right  pathway.  Having  entered  into 
a  contract  forbidden  by  public  policy,  (as  was  said  in  Thomas  v.  Rail- 
road Co.,  supra,)  "it  was  the  duty  of  the  company  to  rescind  or  aban- 
don it  at  the  earliest  moment."  This  it  has  done;  but  to  the  end 
that  it  may  the  better  discharge  its  obligation  to  the  public,  it  needs 
the  aid  oF  a  court  of  equity  to  set  aside  the  improvident  and  illegal 
contraot  with  which  it  is  embarrassed.  The  railroad  is  unfinished. 
The  work  o'  construction  has  ceased.  Although  free  to  proceed,  the 
defendant  for  many  months  has  done  nothing.  His  inaction  is,  doubt- 
less, wise;  for,  were  this  bill  dismissed,  he  could  not  expect  a  court 
of  equity  to  decree  the  specific  performance  of  his  construction  con- 
tract ;  and  if  at  law  he  could  recover  at  all  for  future  work,  it  would  be 
as  upon  a  qtiantum  meruit  only.    It  is  bettor  for  the  defendant  that 
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there  should  be  a  decree  of  rescission,  for  it  may  be  coupled  with  equi- 
table terms  securing  him  a  just  allowance.  And  this  would  be  right; 
for,  notwithstanding  the  charge  of  positive  bad  faith  made  by  the 
plaintiff's  counsel  at  the  hearing  against  the  defendant,  nothing  has 
been  shown  to  deprive  him  of  payment  at  a  fair  rate  fqr  all  materials 
furnished  and  work  done  by  him  under  the  contract. 

Such  an  allowance  will  be  made,  and  to  ascertain  the  amount 
thereof  it  will  be  necessary  to  send  the  case  to  a  master. 

Let  a  decree  be  drawn  in  accordance  with  the  foregoing  views. 


Leclancha  Battery  Co.  v.  Western  Electric  Co. 


Teadk-Mark — Validity  of  Mark  in  Doubt — Preliminary  Injunction. 

Where  it  is  very  doubtful  whether  the  name  claimed  as  a  trade-mark  does 
not  describe  the  articles  themselves,  and  the  kind  of  them,  and  indicate  that 
they  are  made  according  to  the  patent  known  by  the  name  claimed,  rather  than 
that  the  patentee  made  them,  a  preliminary  injunction  should  not  be  granted. 

In  Equity. 

Edward  N.  Dickerson,  Jr.,  for  orator. 
Oeorge  P.  Barton,  for  defendant. 

Whebleb,  J.  The  orator  seeks,  by  motion  for  a  preliminary  in- 
junction, to  have  the  defendant  restrained  from  using  the  words,  "Pile 
Leclancha"  and  "Disque,"  and  the  orator's  style  of  label,  upon  bat- 
teries  of  the  defendant's  manufacture.  Leclancha  was  a  patentee  of 
an  electric  battery.  One  form  of  his  batteries  was  known  as  the 
"disque."  The  word  "pile"  has  been  used  to  signify  a  battery.  The 
prominent  feature  of  the  label  is  a  out  of  medals  awarded  to  Leolan- 
cha's  batteries.  The  question,  of  course,  is  whether  these  words  and 
this  label  improperly  indicate  that  the  batteries  come  from  the  orator, 
or  are  merely  descriptive  of  their  style  and  qualities.  The  patented 
batteries,  of  course,  would  become  known  to  some  extent  as  Leclancha 
batteries,  and  the  word  "disque"  would  naturally  follow  that  form. 
These  words  would  become  apt  to  describe  the  batteries  and  that  kind 
of  them,  and  would  indicate  that  they  were  made  according  to  the  pat- 
ent, rather  than  that  the  patentee,  or  the  orator  bearing  his  name, 
made  them.  Singer  Manufg  Co.  v.  Stanage,  6  Fed.  Rep.  279;  Bur- 
ton v.  Stratton,  12  Fed.  Rep.  696;  Hostetter  v.  Fries,  17  Fed.  Rep. 
620 ;  Wilcox  dt  Gibbs  S.  M.  Co.  v.  The  Gibbens  Frame,  Id.  623.  As 
the  medals  were  awarded  to  the  patented  batteries,  the  representation 
of  them  upon  the  labels  would  be  indicative  of  the  reputation  of  these 
batteries  rather  than  of  their  origin.  Under  these  circumstances  and 
authorities,  the  question  whether  these  things  all  together  amount  to 
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an  unlawful  representation  of  the  source  of  the  batteries  is  so  doubt- 
ful  that  the  granting  of  a  preliminary  injunction  does  not  appear  to 
be  warranted. 
Motion  denied. 


1.  TAXATTOW — COHBTITDTION  OP  CALIFORNIA — DOUBLE  TAXATION. 

The  constitution  of  California  forbids  doable  taxation  of  property. 

2.  SaJCR — PUOPKKTY  OF  COKPO RATION— AJJ8ES8MBHT  Of  SHARKS. 

It  would  be  double  taxation  to  tax  all  the  property  of  a  corporation  to  the 
corporation,  and  then  assess  to  each  stockholder  the  shares  of  stock  in  it  held 
by  him,  and  such  assessment  to  the  stockholder  will  be  void. 

3.  Bake — Presumption  of  Ownership. 

The  constitution  and  laws  of  California  require  all  property  to  be  assessed 
and  taxed  to  the  owner;  and  as  it  is  a  legal  presumption  that  all  property  of  a 
corporation  has  been  assessed  to  the  corporation,  in  the  absence  of  a  showing 
to  the  contrary,  an  assessment  of  stock  to  a  shareholder  will  be  considered  a 
double  assessment,  and  void. 
4  Bams — Abbkusment  in  Gross— Validity. 

Semble,  that  an  assessment  in  gross  upon  the  aggregate  of  a  great  many 
thousand  shares  of  stock  in  numerous  corporations  organized  for  a  great  variety 
of  purposes,  having  no  relation  whatever  to  each  other,  and  no  common  ele- 
ment of  value,  such  as  banking,  mining,  milling,  lumbering,  commercial,  gas, 
moneys,  solvent  credits,  etc,  is  void. 

Action  under  California  statute  of  April  23,  1880,  to  recover  taxes 
for  1880-81,  with  penalties  and  interest. 
David  McClure,  for  plaintiff. 
B.  C.  Whitman,  for  defendant. 

Sawyer,  J.  This  is  an  action  to  recover  city  and  county  and  sta^e 
taxes  for  the  fiscal  year  1880-81,  together  with  5  per  cent,  penalties, 
and  interest  at  2  per  cent,  per  month,  amounting,  in  the  aggregate, 
to  nearly  f 500,000,  of  which  aggregate  about  $236,000  is  the  amount 
of  the  taxes  originally  levied. 

The  action  is  brought  under  the  statute  of  April  23, 1880,  prescrib- 
ing a  form  of  complaint,  which  requires  the  complaint  to  "describe 
the  property  as  assessed."  The  description  of  the  property  in  the 
complaint,  and  consequently  "as  assessed,"  is  as  follows: 

"Seven  thousand  one  hundred  and  twenty-five  shares  stock  Nevada  Bank; 
3,200  shares  stock  Pacific  Mill  and  Mining  Company  mining  stock ;  250  shares 
stock  Pacific  Wood,  Lumber,  and  Plume  Company;  1,000  shares  stock  Ban 
Prancisco  Gas  Company;  47£  shares  stock  Giant  Powder  Company;  3,000 
shares  stock  Virginia  and  Gold  Hill  Water  Company;  937  shares  stock  Golden 
City  Chemical  Works;  solvent  credits,  money;  39,570  shares  of  California 
Mining  Company  stock;  61,410  shares  Consolidated  Virginia  Mining  Com- 
pany; 16.386  shares  Ophir  Mining  Company;  15,718  shares  Yellow  Jacket 
Mining  Company;  Union  Consolidated  and  Sierra  Nevada  Mining  Company 
stock,— assessed  at  the  valuation  of  810,680,000." 
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Defendant  demurs  on  the  ground,  among  others,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
property  taxed  consists  of  stock  owned  by  defendant  in  various  cor- 
porations, organized  for  a  great  variety  of  purposes;  and,  under  the 
first  ground  of  demurrer,  it  is  claimed  that  the  stock,  as  such,  is  not 
taxable  to  the  defendant  under  the  constitution  and  laws  of  Califor- 
nia, and  that  the  tax  is,  therefore,  unauthorized  and  void.  The  tax 
is  also  claimed  to  be  void  as  a  lumping  assessment.  The  supreme 
court  of  the  state,  in  Burke  v.  Badlam,  57  Gal.  594,  held  that  the 
constitution  of  the  state  does  not  authorize  or  require,  but,  on  the 
contrary,  forbids,  a  double  taxation  of  property;  that  it  would  be 
double  taxation  to  tax  all  the  property  of  a  corporation  to  the  corpo- 
ration, and  then  assess  to  each  stockholder  the  shares  of  stock  in  it 
held  by  him.  This  decision  by  the  state  supreme  court,  giving  a  con- 
struction to  the  state  constitution,  is  controlling  in  this  court.  The 
corporation  is  the  immediate,  primary  owner  of  all  the  property  of 
the  corporation,  the  right  of  the  stockholders  in  it  being  only  deriva- 
tive and  secondary.  The  constitution  and  the  laws  require  all  prop- 
erty to  be  assessed  and  taxed  to  the  owner,  and  the  legal  presump- 
tion is,  as  held  in  the  case  cited,  nothing  to  the  contrary  appearing, 
that  all  property  of  a  corporation  has  been  assessed  to  the  corpora- 
tion, the  owner,  and  consequently  that  all  the  property  of  the  various 
corporations  whose  stock  has  been  assessed  to  defendant  was  duly 
assessed  to  the  corporations  issuing  it  for  the  year  1880-81.  That 
being  so,  the  assessment  of  the  stock  in  question  to  defendant  is,  as 
to  the  amount  assessed,  a  second  or  double  assessment  of  the  same 
property,  and,  as  such,  void. 

This  is  the  logical,  legal  result  of  the  decision  of  the  supreme  court 
in  Burke  v.  Badlam,  if  I  correctly  apprehend  its  import,  and  the  com- 
plaint fails  to  show  a  cause  of  action  on  that  ground.  An  absolutely 
void  tax,  certainly,  can  constitute  no  cause  of  action.  I  am  also  in- 
clined to  think  the  tax  void  as  an  assessment  in  gross — a  lumping 
assessment — upon  the  aggregate  of  a  great  many  thousand  shares  of 
stock  in  numerous  corporations,  organized  for  a  great  variety  of  pur- 
poses, having  no  relation  whatever  to  each  other,  and  no  common  ele- 
ment of  value,  suoh  as  banking,  mining,  milling,  lumbering,  com- 
mercial, gas  manufacturing,  powder  making,  ohemieal  works,  etc., 
moneys,  solvent  credits,  etc.  One  would  suppose  that  a  party  would 
be  entitled  to  have  each  class  of  property,  having  different  values,  as- 
sessed by  itself,  so  that  he  can  determine  whether  it  is  properly  as- 
sessed or  not.  An  assessment  in  gross  upon  a  great  variety  of  classes 
of  property,  having  no  relation  to  each  other,  and  no  common  ele- 
ment of  value,  like  those  described  in  this  assessment,  affords  no 
means  of  knowing  whether  any  particular  part  or  class  of  it  has  been 
properly  assessed  or  not.  It  gives  him  no  means  of  correcting  an 
improper  assessment  before  the  board  of  equalization,  or  otherwise 
protecting  himself  from  extortion.    The  authorities  on  this  point  have 


HAHBLY  V.  DELAWARE,  M.  &  V.  R.  CO. 


not  been  cited  by  Counsel,  and  I  have  not  looked  them  op  myself, 
and  consequently  I  shall  not  now  decide  it.  While  I  do  not  find  it 
necessary  to  definitely  decide  the  point,  in  view  of  the  conclusion 
reached  on  the  other  branch  of  the  objection,  I  deem  it  a  proper  oc- 
casion to  intimate  a  very  decided  impression  against  the  validity  of 
such  an  assessment.  The  demurrer  is  sustained.  The  plaintiff  de- 
siring leave  to  amend  as  to  a  portion  of  the  tax,  leave  is  granted. 


Hambly  v.  Delaware,  M.  &  V.  E.  Co.,  Substituted,  etc. 
{Circuit  Court,  D.  Delaware.   July  21, 1884.) 

L  COVKN ANT—  IMPLIED  CONTRACT — CONDITION  PflKCEDENT—  DAMAGES —  PLEAD- 
ING. 

By  articles  of  agreement  under  seal,  dated  May  8th,  executed  by  H.  and  a 
railroad  company,  H.  agreed  to  furnish  labor.and  materials  for  laying  ties  and 
rails  on  the  third  division  of  the  company's  road,  from  their  depot  grounds  at 
G.  to  the  shore  of  the  Delaware  bay,  near  L.,  and  on  the  projecting  wharf  or 
pier  to  be  constructed  in  connection  therewith, — about  17  miles  in  all ;  and 
the  said  third  division  was  to  be  ballasted  and  iinished  by  the  first  of  August 
next,  if  the  rails  and  ties  could  be  had  by  that  time.  H.  was  also  to  build  and 
construct  the  wharf  in  conformity  with  the  specifications  set  out  in  the  agree- 
ment. The  work  was  to  be  began  within  30  days  after  signing  the  articles; 
all  the  piles  of  the  wharf  to  be  driven  by  the  last  day  of  July ;  and  the  said  wharf 
and  the  whole  of  the  said  division  were  to  be  finished  and  completed  ay  the 
thirty-first  of  October  ensuing,  it  was  further  agreed  that  immediately  upon 
signing  the  said  articles  the  plaintiff  should  subscribe  for  $150,000  of  the  capital 
stock  of  the  company,  certificates  for  which  were  to  be  issued  to  him  in  part 
compensation  for  his  services,  etc.  On  the  twentieth  of  August,  while  Ft.  was 
engaged  in  the  performance  of  his  contract,  and  was  ready,  willing,  and  able 
to  carry  on,  prosecute,  and  finish  the  same  in  manner  and  form,  etc.,  he  was 
prevented  by  the  company  from  so  doing,  and  was  wholly  discharged;  and 
thereupon  he  brought  his  action  for  a  breach  of  the  covenant.  The  declaration 
contains  seven  counts,  to  five  of  which  the  defendant  demurred,  alleging  that 
the  covenants  declared  on  were  not  the  covenants  of  the  defendant,  but  were 
repugnant  to  the  express  covenants  in  the  articles  of  agreement ;  also,  that  the 
plaintiff,  having  neglected  or  failed  to  subscribe  for  the  stock,  begin  the  work, 
or  finish  the  third  division  at  the  times  agreed  on,  could  not  maintain  this  ac- 
tion. Held,  that  the  agreement  on  the  part  of  the  plaintiff  to  do  the  work,  and 
on  the  part  of  the  defendant  to  pay  for  it,  raited  an  implied  covenant  on  the 
part  of  the  latter  to  permit  the  plaintiff  to  do  the  work ;  that  the  time  stipu- 
Intions  were  not  conditions  precedent,  not  being  made  so  in  terms,  nor  can  they 
be  implied,  being  only  agreements  of  the  plaintiff,  for  the  breach  of  which  he 
might  be  liable  to  damages,  if  the  defendant  could  show  any  damages  resulting 
therefrom.  If  plaintiffs  delinquency  in  these  particulars  evinced  an  intention 
on  his  part  to  abandon  the  contract,  and  not  perforin  it  at  all,  it  would  be  evi- 
dence on  that  issue;  and  abandonment  would  have  authorized  the  defendant 
to  consider  the  contract  at  an  end,  and  to  stop  the  plaintiff  from  further  inter- 
m-ddling  with  the  road  and  pier.  The  defendant  could  have  pleaded  justifica- 
tion of  the  prevention  and  discharge  of  the  plaintiff,  and  put  in  evidence  his 
failure  on  the  time  stipulations,  his  want  of  reasonable  diligence,  etc.,  in  sup- 
port of  such  a  plea. 
2.  Bamb—  Damages. 

Where  one  party  agrees  to  perform  a  service  or  work  which  necessarily  re- 
quires time  and  progress  in  the  performance,  and  is  to  receive  a  compensation 
from  the  other  party  therefor,  if  the  party  for  whom  the  service  or  work  is  to 
be  done  puts  an  end  to  the  performance,  either  before  its  commencement  or 
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during  its  progress,  the  other  party,  though  able  and  willing  to  proceed,  can- 
not recover  compensation  for  work'  not  done,  but  can  only  recover  damages 
for  the  breach  of  the  contract;  and  those  damages  will  consist  of  his  outlay 
already  incurred,  and  of  the  profits  which  he  would  hare  realized  had  he  been 
permitted  to  complete  the  work ;  or  in  place  of  outlay,  when  the  compensation 
for  the  service  is  divisible,  he  may  recover  compensation  for  the  service  already 
performed,  and  damages  for  being  prevented  from  completing  bis  contract. 
8.  Pleading— Issues  Raised  by  Plea. 

PIchs  which  attempt  to  raise  an  immaterial  issue,  or  take  issue  upon  a  mat- 
ter of  law,  held  bad  on  demurrer. 

In  Covenant  on  Demurrers. 

Anthony  Higgins  and  Edward  Q.  Bradford,  Jr.,  for  plaintiff. 
Jacob  Moore  and  William  C.  Spruance,  for  defendant. 
Before  Bradley,  Justice,  and  Wales,  J. 

Bradley,  J ustioe.  This  is  an  action  of  covenant,  brought  on  an 
agreement  under  seal,  made  the  eighth  of  May,  1869,  between  the 
plaintiff  and  the  original  defendant,  whereby  the  plaintiff  agreed  to 
lay  the  superstructure  of  the  defendant's  railroad  from  Georgetown 
to  Delaware  bay,  near  Lewes,  about  17  miles,  under  the  direction  of 
the  company's  engineer;  and  to  build  a  pier  out  into  the  bay,  accord- 
ing to  certain  specifications,  and  to  furnish  the  cross-ties,  iron  rails, 
timber,  and  other  materials  therefor.  The  plaintiff  further  agreed 
to  begin  the  work  within  30  days  from  the  execution  of  the  agree- 
ment; to  complete  the  road  to  the  depot  grounds  at  Lewes  by  the 
first  day  of  August  then  next,  if  the  rails  and  ties  could  be  had  by 
that  time;  to  have  the  piles  of  the  pier  driven  by  the  last  day  of 
July;  and  to  complete  the  whole  work  by  the  thirty-first  day  of  Octo- 
ber. In  compensation  for  the  work  thus  contracted  for,  the  defend- 
ant agreed  to  pay  the  plaintiff  $176,000  in  the  internal  improve- 
ment bonds  of  the  state  of  Delaware,  (to  be  furnished  to  the  de- 
fendant as  provided  for  by  an  act  of  the  legislature  passed  in 
1865,  and  the  amendments  thereof,)  and  $150,000  in  certificates  of 
full-paid  stock  of  the  company,  for  which  the  plaintiff  was  to  sub- 
scribe on  the  execution  of  the  contract.  This  consideration  was  to 
be  paid  as  follows :  Sixty  thousand  dollars  as  soon  as  that  amount 
of  materials  should  be  furnished  and  labor  performed,  according  to 
the  estimate  of  the  engineer,  and  monthly  thereafter,  upon  like  esti- 
mates, in  amounts  equal  to  the  materials  furnished  and  labor  done 
during  each  month,  respectively,  with  any  balance  before  unsettled 
for ;  the  part  payments  to  be  in  bonds  and  stook,  proportional  to  the 
respective  amounts  of  bonds  and  stock  to  be  paid  for  the  whole  work. 

The  declaration  has  seven  counts,  in  each  of  which  the  agreement 
is  set  forth  in  full.  The  first  and  second  counts  rely  upon  the  im- 
plied agreement  of  the  defendant  to  permit  the  plaintiff  to  carry  on 
the  work  to  its  completion,  and  allege,  by  way  of  breach,  that  the 
defendant  prevented  the  plaintiff  from  doing  so,  and  thereby  de- 
prived him  of  the  profits  of  the  undertaking.  The  statement  of  this 
implied  covenant  in  the  first  count,  as  finally  amended  and  settled 
by  consont  of  the  parties,  is  to  the  following  effect,  namely :  That  in 
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and  by  the  said  articles  of  agreement  the  defendant  covenanted  and 
agreed  with  the  plaintiff  to  permit  him  to  carry  on,  prosecute,  and 
perform  the  work  agreed  to  be  done,  until  the  same  should  be  fully 
done  and  oompleted,  in  manner  as  provided  in,  and  according  to  the 
provisions  and  requirements  of,  said  articles  of  agreement,  and  the 
plan,  design,  and  specifications  therein  referred  to,  or  until  the  thirty- 
first  day  of  October,  1869,  whichever  should  first  happen.  In  the 
second  count  it  is  slightly  varied,  stating  the  implied  covenant  to  be 
to  permit  the  plaintiff  to  perform  and  complete  the  work  by  the  thirty- 
first  day  of  October,  1869,  in  manner  as  provided  in,  and  according 
to  the  provisions  and  requirements  of,  said  articles  of  agreement,  and 
the  plan,  design,  and  specifications  therein  referred  to.  The  assign- 
ment of  a  breach  in  each  case,  after  categorically  alleging,  in  the 
terms  of  the  covenant,  that  the  defendant  did  not  permit  the  plaintiff 
to  perform  and  complete  the  work,  proceeded  to  aver  that,  on  the  con- 
trary, the  defendant,  before  the  work  was  fully  done,  to-wit,  on  the 
twentieth  of  August,  1869,  did  wrongfully  prevent  the  plaintiff  from 
carrying  on  and  performing  the  said  work,  and  from  subscribing  for 
the  $150,000  stock  of  the  company,  although  the  plaintiff  was  in 
good  faith  engaged  in  carrying  on  and  performing  said  work,  and 
ready,  willing,  and  able  to  carry  it  on  to  completion,  as  provided  in 
the  agreement,  and  to  subscribe  for  said  stock. 

These  counts  were  demurred  to,  on  the  grounds — First,  that  the 
implied  covenant  to  permit  the  plaintiff  to  do  the  work  is  not  cor- 
rectly set  out;  secondly,  that  the  breaches,  as  set  forth,  do  not  cor- 
respond with  the  covenant;  and,  thirdly,  that  the  oounts  are  gener- 
ally bad. 

I  do  not  think  that  either  of  these  grounds  is  well  taken.  I  do 
not  well  see  how  the  implied  covenant  could  have  been  better  stated. 
The  agreement  on  the  part  of  the  plaintiff  to  do  the  work,  and  on 
the  part  of  the  defendant  to  pay  for  it,  certainly  raised  an  implied 
covenant  on  the  part  of  the  latter  to  permit  the  plaintiff  to  do  the 
work  in  the  manner,  and  according  to  the  provisions  and  requirements, 
of  the  agreement.  This  is  exactly  what  the  plaintiff,  in  the  first  and 
second  counts,  states  the  implied  covenant  to  have  been.  It  was  cer- 
tainly not  necessary  to  repeat  all  those  terms  and  requirements  over 
again.  These  stood  as  they  were  written,  unaffected  by  the  covenant 
as  expressed  or  unexpressed,  and  qualifying  its  effect  in  either  case 
alike.  In  the  two  counts  the  implied  covenant  is  set  forth  in  differ- 
ent terms,  but  amounting  to  substantially  the  same  thing.  The 
agreement  was  that  the  work  should  be  completed  by  the  thirty-first 
day  of  October.  This  means  that  it  should  be  completed  on  that  day, 
or  before.  The  first  count  expresses  it  in  both  ways;  the  second 
simply  uses  the  terms  of  the  agreement — by  the  thirty-first  of  October. 
Both  are  right. 

It  is  objected  that  the  implied  covenant,  as  defined  in  the  declara- 
tion, obliged  the  defendant  to  permit  the  plaintiff  to  go  on  with  the 
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work  without  ooraplying  with  certain  conditions,  suoh  as  subscribing 
for  stock  immediately  upon  the  execution  of  the  agreement,  com- 
mencing within  80  days,  etc.  If  these  were  conditions,  either  preced- 
ent or  subsequent,  they  are  My  provided  for  in  the  qualification 
annexed  to  the  plaintiff's  definition  of  the  covenant,  namely,  to  per- 
mit the  plaintiff  to  prosecute  and  perform  the  work  until  performed 
and  finished  in  manner  as  provided  in,  and  according  to  the  provisions 
and  requirements  of,  th«  articles  of  agreement,  and  the  plan,  design,  and 
specifications  therein  referred  to. 

The  counsel  of  the  defendant,  however,  contend  that  several  of  the 
"provisions  and  requirements"  of  the  agreement  were  conditions 
precedent,  the  performance  of  which  was  necessary  to  entitle  the 
plaintiff  to  proceed  further  with  the  work,  and  to  claim  the  compensa- 
tion provided  for;  and  that  he  ought  to  have  alleged  performance  of 
these  conditions,  or  that  the  company  prevented  him  from  perform- 
ing them ;  and  they  enumerate  the  following  as  such  conditions  preced- 
ent: (1)  Subscribing  for  $150,000  capital  stock  upon. the  execution 
of  the  agreement;  (2)  beginning  the  work  within  30  days  therefrom; 
(3)  having  the  piles  of  the  pier  driven  by  July  3 1st;  (4)  having  the 
road  ballasted  and  finished  to  the  depot  grounds  at  Lewes  by  the  first 
of  August.  But  I  do  not  regard  these  engagements  as  conditions 
precedent,  if  they  are  conditions  at  all.  They  are  not,  in  terms, 
made  so  by  the  parties  themselves,  and  I  cannot  perceive  any  implied 
intent  that  they  should  be  so.  They  stand  simply  on  the  agreement 
of  the  plaintiff,  for  the  breach  of  which  he  might  be  liable  to  dam- 
ages if  the  defendant  conld  show  any  damages  resulting  therefrom. 
If  the  plaintiff's  delinquency  in  these  particulars  evinced  an  inten- 
tion on  his  part  to  abandon  the  contract,  and  not  perform  it  at  all, 
it  would  be  evidence  on  that  issue,  and  such  abandonment  would 
have  authorized  the  defendant  to  oonsider  the  contract  as  at  an  end, 
and  to  stop  the  plaintiff  from  further  intermeddling  with  the  road 
and  pier.  This  is  the  result  of  the  most  recent  authority.  Met' 
sey  Steel  A  Iron  Co.  v.  Naylor,  9  Q.  B.  Div.  648.  It  may  be  added 
that,  as  to  the  subscription  of  stock,  the  plaintiff  does  allege  that  the 
company  prevented  him  from  subscribing;  and  the  completion  of 
parts  of  the  work  at  particular  times  was  necessarily  a  thing  sub- 
sequent to  the  performance  of  a  large  part  of  it;  but  still  only  ex- 
tended to  a  part,  and  not  to  the  whole  consideration  of  the  contract, 
both  beings  circumstances  on  which  courts  often  rely  in  construing  a 
covenant  not  to  be  a  condition  precedent. 

The  next  alleged  ground  of  demurrer,  namely,  that  the  breaches 
of  covenant  assigned  in  the  first  and  seoond  counts  do  not  correspond 
with  the  covenants  set  forth  therein,  is  equally  insufficient.  The 
breaches  assigned  seem  to  me  directly  to  traverse  and  deny  the  keep- 
ing of  the  covenants.  The  plaintiff  not  only  categorically  alleges 
that  the  company  did  not  permit  him  to  prosecute  and  perform  the 
work  until  completed  in  the  manner  provided,  but  proceeds  to  allege 
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specifically,  that  after  the  making  of  the  agreement  and  before  the 
thirty-first  of  October,  1869,  to- wit,  on  the  twentieth  of  August,  1869, 
the  defendant  wrongfully  prevented  him  from  prosecuting  and  per- 
forming the  work,  and  wrongfully  prevented  him  from  further  prose- 
cuting it  and  from  subscribing  the  stock,  although  the  plaintiff  was 
engaged  in  good  faith  in  carrying  it  on,  and  was  ready,  willing,  and 
able  to  complete  the  same  and  to  subscribe  for  the  stock,  according 
to  agreement.  In  what  terms  more  direct  the  plaintiff  could  have 
alleged  that  the  company  prevented  him  from  performing  the  contract 
on  his  part,  it  is  somewhat  difficult  to  see. 

The  third  count  sets  forth  an  implied  covenant  on  the  part  of  the 
defendant,  at  or  within  a  reasonable  time  after  the  completion  of  the 
entire  work,  tq  pay  the  plaintiff,  in  bonds  and  stock  as  aforesaid,  any 
balance  then  unpaid;  and  then  avers  that  the  plaintiff,  before  the 
thirty-first  of  October,  1869,  and  before  the  work  was  completed,  and 
before  the  defendant's  engineer  had  made  any  estimate,  to- wit,  on 
the  twentieth  of  August,  1869,  was,  in  good  faith,  engaged  in  prose- 
cuting the  work,  and  was  ready,  willing,  and  able  to  continue  it  to 
completion,  and  ready  and  willing  to  subscribe  for  the  $150,000  of 
stock  ;  but  that  the  defendant  wrongfully  prevented  the  plaintiff  from 
prosecuting  and  performing  the  work,  and  from  subscribing  said 
stock,  and  thereby  discharged  him  from  further  performance,  and 
prevented  the  making  of  any  estimate  by  the  engineer;  and  the  count 
then  alleges  as  a  breach  of  the  covenant  that  the  defendant  has  not 
paid  the  said  plaintiff  the  said  bonds  or  stock,  or  any  part  thereof. 
This  count  is  demurred  to  on  precisely  the  same  grounds  as  the  first 
and  second  counts  are.  It  seems  to  me  that  the  implied  covenant  to 
pay  any  balance  that  might  be  due  after  the  completion  of  the  work 
is  well  enough  stated.  But  I  think  that  the  count  is  bad  for  other 
reasons.  It  proceeds  upon  the  idea  that  the  plaintiff  is  entitled  to 
recover  pay  for  work  not  done,  on  the  ground  that  the  defendant  pre* 
vented  him  from  performing  his  contract,  and  discharged  him  from 
the  performance  of  it.  He  therefore  claims  the  benefit  of  that  rule 
of  law  by  which  one  party  is  bound  to  perform  his  part  of  a  contract 
when  the  other  party  has  tendered  performance  on  his  part;  as  in  a 
contract  for  purchase  of  land  or  a  chattel,  if  the  vendor  tender  a  deed 
for  the  land,  or  delivery  of  the  chattels,  which  is  refused,  he  may 
compel  the  other  party  to  pay  the  price  agreed  on;  or,  where  any 
other  thing  is  agreed  to  be  done  by  one  party  which  can  be  done  at 
once,  and  the  doing  of  which  makes  it  the  duty  of  the  other  party 
to  pay  a  sum  of  money,  or  do  some  other  thing,  a  tender — that  is,  a 
readiness  and  offer  to  do  the  thing  so  agreed  to  be  done,  and  a  refusal 
of  it  by  the  other  party — will  oblige  the  latter  to  pay  or  perform  his 
part  of  the  agreement;  but  when  he  has  thus  paid  or  performed  he 
will  be  entitled  to  have  the  thing  tendered.  There  are  many  cases 
of  this  sort.  See  Piatt,  Cov.  104;  Jones  v.  Barkley,  2  Doug.  684; 
Add.  Cont.  §§  880,  881;  Benj.  Sales,  (3d  Ed.)  859,  and  note.  But 
v.2lp,no.9— 36 


Digitized  by 


540 


FEDERAL  REPORTER. 


where  one  party  agrees  to  perform  a  service  or  work  which  nec- 
essarily requires  time  and  progress  in  the  performance,  and  is  to 
receive  compensation  from  the  other  party  therefor,  if  the  party  for 
whom  the  service  or  work  is  to  be  done  puts  an  end  to  the  perform- 
ance, either  before  its  commencement  or  during  its  progress,  the 
other  party,  though  able  and  willing  to  proceed,  cannot  recover  com- 
pensation for  work  not  done,  but  can  only  recover  damages  for  the 
breach  of  the  contract;  and  those  damages  will  consist  of  his  outlay 
already  incurred,  and  of  the  profits  which  he  would  have  realized  had 
he  been  permitted  to  complete  the  work ;  or,  in  place  of  outlay,  wheu 
the  compensation  for  the  servioo  is  divisible,  he  may  recover  com- 
pensation for  the  service  already  performed,  and  damages  for  being 
prevented  from  completing  his  contract.  U.  S.  v.  Bchan,  110  U.  S. 
338;  S.  C.  4  Sup.  Ct.  Rep.  81.  The  third  count,  therefore,  is  based 
on  an  incorrect  view  of  the  law.  It  claims  compensation  for  work 
not  shown  to  be  done,  instead  of  claiming  damages  for  expenditures 
incurred  and  profits  lost,  which  is  the  ODly  ground  of  claim  that 
could  properly  be  made,  according  to  the  facts  disclosed.  The  de- 
fendant is  therefore  entitled  to  judgment  on  the  demurrer. 

'  The  fifth  count  alleges  full  performance  of  the  contract  on  the  part 
of  the  plaintiff  by  completing  the  road  and  pier  on  or  before  the 
thirty-first  of  August,  1870,  and  that  the  same  was  accepted  by  the 
defendant,  without  alleging  any  estimate  or  certificate  of  the  engi- 
neer; breach;  non-payment  of  compensation  agreed  on.  The  de- 
fendant demurs  to  this  count  for  several  reasons :  (1)  That  it  does 
not  show  that  the  work  was  completed  within  the  time  or  times  re. 
quired;  (2)  nor  that  the  company  waived  this  condition ;  (3)  nor  that 
any  estimates  were  made  by  the  engineer;  (4)  that  it  does  not  show 
any  breach  by  the  company  of  any  covenant  required  to  be  performed 
by  it.  I  have  already  stated  my  opinion  that  the  covenants  as  to  time 
were  not  conditions  precedent.  This  disposes  of  the  first  and  second 
grounds  of  demurrer.  The  third  ground,  that  no  estimates  are  shown 
to  have  been  made  by  the  engineer,  is  not  material.  These  estimates 
were  only  required  for  the  purpose  of  determining  the  amount  of 
work  done,  from  time  to  time,  to  entitle  the  plaintiff  to  partial  install- 
ments of  payment.  When  the  work  was  completed  the  whole  com- 
pensation stipulated  for  became  due,  or  any  balance  thereof  remain- 
ing unpaid.  The  objection  that  no  breach  is  assigned  upon  any 
oovenant  binding  on  the  defendant  is  untenable.  The  breach  as- 
signed is  non-payment  of  the  bonds  and  stock  stipulated  for.  This 
is  sufficient.  The  defendant  covenanted  to  pay  the  bonds  and  stock 
as  compensation  for  the  work ;  and,  no  time  being  fixed  for  payment, 
(except  when  partial  installments  should  be  required,)  the  implication 
is  that  payment  was  to  be  made  on  the  completion  of  the  work. 
This  is  the  effect  of  the  general  oovenant  to  pay.  The  breach  of 
this  covenant  is  sufficiently  well  assigned;  and  judgment  must  be  for 
the  plaintiff  on  the  demurrer  to  the  fifth  count. 
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The  sixth  oount  being  similar  to  the  fifth,  except  that  it  alleges 
that  estimates  were  duly  made  by  the  engineer,  the  like  judgment 
must  be  given  on  the  demurrer  to  that  also. 

To  the  fourth  and  seventh  counts,  respectively,  the  defendant  inter- 
posed 21  pleas.  Those  to  the  fourth  only  need  be  considered.  This 
count  is  similar  to  the  third,  except  that  it  omits  to  set  out  the  im- 
plied covenant  which  is  set  out  in  that  count.  Demurrers  were  pat 
in  to  the  second,  third,  sixth,  seventh,  eighth,  tenth,  eleventh,  twelfth, 
thirteenth,  fourteenth,  and  fifteenth  pleas.  Issue  was  joined,  or  tend- 
ered and  accepted,  on  the  others. 

The  second  plea  traverses  the  allegation  of  the  count  that  the  plain- 
tiff, at  the  time  of  the  alleged  prevention,  "was  in  good  faith  engaged 
in  carrying  on,  prosecuting,  and  performing  said  work."  This  plea 
puts  in  issue  the  plaintiff's  "good  faith."  Ik  may  be  taken  as  ad- 
mitting that  the  plaintiff  was,  in  fact,  "engaged  in  carrying  on,  pros- 
ecuting, and  performing  said  work,"  but  as  denying  that  he  was  do- 
ing so  "in  good  faith."  Now,  if  the  work  was  being  properly  done, 
of  what  possible  consequence  was  it  to  the  defendant  whether  it  was 
being  done  in  good  faith  or  in  bad  faith.  No  attempt  is  made  to  show 
in  what  respect  the  plaintiff  was  acting  in  bad  faith,  or  whether  it 
in  any  way  affected  the  due  performance  of  the  contract.  I  am  clearly 
of  opinion  that  the  plea  raises,  or  attempts  to  raise,  an  immaterial 
issue,  and  that  judgment  must  be  for  the  plaintiff  on  the  demurrer. 

The  third  plea  avers  that,  at  the  time  of  the  alleged  prevention, 
the  plaintiff  was  not  (as  in  the  fourth  count  it  is  stated  that  ho  wus) 
ready,  willing,  and  able  to  further  carry  on,  prosecute,  and  perform 
the  work  until  it  should  be  completed.  The  averment  of  the  fourth 
count  thus  traversed  is  a  material  one.  If  the  plaintiff  was  not 
ready,  willing,  and  able  to  further  carry  on  the  work,  the  defendant 
had  a  right  to  rescind  the  contract  and  stop  the  plaintiff  front  going 
on.  Failure  on  his  part  to  keep  some  of  his  engagements  would  not 
give  the  defendant  such  right;  but  inability  or  unwillingness  to  prose- 
cute the  work  to  completion  would; — understanding  by  the  term  "un- 
willingness" an  intent  not  to  perform,  but  to  abandon  the  contract, 
which  is  its  legal  effect  in  this  connection.  If,  under  this  plea,  the 
defendant  should  prove  that  the  plaintiff,  at  the  time  he  was  pre- 
vented from  going  forward,  did  not  intend  to  perform  the  contract, 
but  meant  to  abandon  its  performance,  or  that  he  was  absolutely  un- 
able to  perform  it  from  some  inability  which  could  not  be  overcome, 
(and  nothing  short  of  such  proof  would  be  sufficient,)  it  would  be  a 
good  justification  of  the  prevention  charged;  for  it  would  be  a  good 
ground  for  rescinding  the  contract,  which  the  prevention  of  the  plain- 
tiff from  going  on  virtually  amounts  to. 

Giving' this  effect  to  the  plea,  (which  is  its  legitimate  effect,)  it  is 
a  good  plea  to  the  fourth  count,  and  judgment  should  be  given  for  the 
defendant  on  the  demurrer  thereto. 

The  sixth  plea  alleges  that  the  defendant  did  not  wrongfully  rlis- 
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charge  the  plaintiff  from  farther  carrying  on  the  work.  This  is  de- 
murred to.  It  does  not,  in  terms,  traverse  any  averment  of  the  count. 
The  latter  alleged  that  the  defendant  wrongfully  prevented  the  plain- 
tiff from  further  carrying  on  the  work,  and  did  tJiereby  wholly  dis- 
charge him  from  further  carrying  it  on,  and  thereby  prevent  the 
making  of  any  estimate  by  the  engineer.  The  plea  takes  issue,  not 
on  the  prevention  of  the  work,  (which  is  the  thing  charged,)  but  only 
on  the  alleged  consequence  of  that  prevention,  namely,  the  discharge 
from  further  performance;  and  not  even  on  that,  but  it  denies  that 
the  defendant  wrongfully  discharged  the  plaintiff.  The  plea  has 
two  faults :  First,  in  taking  issue  on  an  alleged  result  or  consequence  ; 
and,  secondly,  in  making  the  rightfulness  or  wrongfulness  of  that  re- 
sult a  part  of  the  issue.  It  is  manifestly  open  to  the  objection  of 
taking  an  issue  upon  matter  of  law.  Judgment  must  be  for  the  plain- 
tiff on  this  demurrer. 

The  seventh  and  eighth  pleas  are  amenable  to  precisely  the  same 
objection  as  is  the  sixth  plea,  and  judgment  must  be  for  the  plaintiff 
on  the  demurrers  to  those  pleas. 

The  tenth  plea  alleges  that  the  plaintiff  neglected,  upon  the  execu- 
tion of  the  contract,  "to  subscribe  for  $150,000  of  the  capital  stock  of 
the  company."  The  count  alleges  that  the  defendant  wrongfully 
prevented  the  plaintiff  from  subscribing  said  stock.  The  plea,  in 
answer  to  the  charge  of  wrongfully  preventing  the  plaintiff  from  fur- 
ther prosecuting  the  work  after  he  had  commenced  to  prosecute  it, 
and  from  subscribing  the  stock,  sets  up  the  defense  that  he  neglected 
to  subscribe  for  the  stock  upon  the  execution  of  the  contract,  thus 
making  the  time  of  subscription  a  material  part  of  the  issue.  I  have 
already  stated  my  opinion  that  the  time' was  not  a  condition  preced- 
ent; consequently,  it  was  not  material.  To  show  that  it  was  mate- 
rial, however,  counsel  for  the  defendant  refers  to  the  statute,  by  which 
the  defendant  was  to  have  use  of  the  state  bonds,  with  which  it  had 
agreed  to  pay  the  plaintiff  in  part  for  hie  work.  That  statute  re- 
quired the  stock  of  the  defendant  to  be  subscribed  and  paid  in  before 
the  bonds  would  be  issued.  A  supplement,  passed  a  day  or  two 
prior  to  the  execution  of  the  agreement  in  this  case,  authorized  the 
payment  of  the  stock  to  be  in  material,  work,  and  labor.  It  is  evi- 
dent, therefore,  that  the  condition  of  obtaining  the  bonds  (if  the  stock 
was  not  paid  for  in  money)  could  not  be  performed  until  the  mate- 
rial, work,  and  labor  were  supplied  and  furnished.  Therefore  the 
failure  to  make  the  subscription  before  the  material,  work,  and  labor 
were  supplied  (if  made  then)  could  make  no  difference  to  the  defend- 
ant. There  appears  to  be  nothing  in  the  statute,  therefore,  to  make 
the  exact  time  of  subscription  material.  Judgment  must  be  for  the 
plaintiff  on  the  tenth  plea. 

The  eleventh  plea  is  that  the  plaintiff  did  not  begin  the  work  in 
SO  days  from  the  time  of  the  execution  of  the  agreement.  From 
what  has  already  been  said,  this  is  an  immaterial  matter.    The  time 
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of  commencement  was  not  a  condition  precedent.  Judgment  must 
be  for  the  plaintiff  on  the  demurrer  to  the  eleventh  plea. 

The  fourteenth  and  fifteenth  pleas  are  bad  for  the  same  reason, 
alleging  only  that  the  piles  of  the  pier  were  not  driven,  and  that  the 
road  was  not  completed  to  the  station  ground  at  Lewes  in  the  respect- 
ive times  agreed  on. 

The  twelfth  plea  alleges  that  the  plaintiff  did  not,  with  reasonable 
diligence  and  within  a  reasonable  time  after  the  making  of  the  agree- 
ment, in  good  faith,  begin  the  work.  Here,  again,  the  "good  faith" 
of  the  plaintiff  is  put  in  issue ;  and,  for  the  reasons  stated  in  consid- 
ering the  demurrer  to  the  second  plea,  the  demurrer  to  the  twelfth 
plea  must  be  sustained,  and  judgment  given  thereon  for  the  plaintiff. 

The  thirteenth  plea  alleges  that  the  plaintiff  did  not,  after  he  be- 
gan the  work,  thenceforth  exercise  reasonable  diligence  in  carrying  on, 
prosecuting,  and  performing  it.  Did  the  fact  set  up  in  this  plea 
justify  the  defendant  in  putting  an  end  to  the  oontract  by  preventing 
the  plaintiff  from  going  on  under  it  ?  That  is  the  question .  It  may 
be  that  the  plaintiff  was  under  an  implied  contract  to  exercise  reason- 
able diligence,  and,  not  doing  so,  was  liable  in  damages.  It  may  even 
be  that  his  failure  to  exercise  reasonable  diligence  was  evidence  from 
which  a  jury  might  infer  an  intention  on  his  part  to  abandon  and  be 
no  longer  bound  by  the  contract,  which  intention  would  justify  the 
defendant  in  rescinding  it.  But  was  it  of  itself  a  fact  sufficient  to 
justify  such  a  course?  According  to  the  law  as  laid  down  in  the 
latest  English  authorities  it  was  not.  Lord  Coleridge,  in  delivering 
the  judgment  in  Freeth  v.  Burr,  L.  R.  9  C.  P.  208,  Benj.  Sales,  (3d. 
Ed.)  §  904,  says: 

"In  cases  of  this  sort,  where  the  question  is  whether  the  one  party  is  set 
free  by  the  action  of  the  other,  the  real  matter  for  consideration  is  whether 
the  acts  or  conduct  of  the  one  do  or  do  not  amount  to  an  intimation  of  an  in- 
tention to  abandon  and  altogether  refuse  performance  of  the  contract.  *  *  * 
I  chink  it  may  be  taken  that  the  fair  result  of  the  decisions  is  that  the  true 
question  is  whether  the  acts  and  conduct  of  the  party  evince  an  intention  no 
longer  to  be  bound  by  the  contract.  Now,  non-payment  on  the  one  hand,  or 
non-delivery  on  the  other,  may  amount  to  such  an  act,  or  may  be  evidence 
for  a  jury  of  an  intention  wholly  to  abandon  the  contract  and  set  the  other 
party  free." 

This  rule  was  approved  in  the  recent  case  of  Mersey  Steel  <&  Iron 
Co.  v.  Naylor,  9  Q.  B.  Div.  648,  in  the  court  of  appeal,  where  Sir 
Geobge  Jesbel,  and  Lords  Justices  Lindley  and  Bo  wen,  stated  the 
true  test  to  be  that  suggested  by  Lord  Colebidge,  viz.,  whether  the 
acts  and  conduct  of  the  one  party  evince  an  intention  to  abandon 
and  be  no  longer  bound  by  the  oontract,  and  that  this  is  a  question 
of  evidence.    See  Benj.  Sales,  (3d  Ed.)  §  903. 

Now,  it  cannot  be  said  tnat  failure  to  exercise  reasonable  dili- 
gence in  prosecuting  the  work  is,  in  law,  proof  of  abandonment  of 
the  contract,  though  it  may  be  evidence  for  a  jury.  The  defendant 
pleads  it  as  sufficient  proof,  in  law.    The  proper  plea  would  have 
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been  that  the  plaintiff  had  abandoned  the  contract,  and  the  want  of 
reasonable  diligence  would  have  been  evidenoe  for  the  jury  under 
that  plea. 

In  my  judgment  the  plea  is  bad,  and  the  demurrer  must  be  sus- 
tained. 

This  disposes  of  all  the  issues  of  law,  and  judgment  will  be  entered 
accordingly. 

Walks,  J.,  concurring.  On  the  eighth  of  May,  1869,  a  contract 
t  under  seal  was  made  by  and  between  Thomas  0.  Hambly  and  the 
Junction  &  Breakwater  Railroad  Company,  and  this  action  was  brought 
by  the  plaintiff  against  that  company  for  the  breach  of  its  covenants. 
After  the  issuing  of  the  writ,  the  company,  by  acts  of  the  legislatures 
of  Delaware  and  Maryland,  became  consolidated  with  two  other  rail- 
road companies,  the  three  becoming  one  corporation  under  the  name 
of  the  Delaware,  Maryland  &  Virginia  Railroad  Company,  and  all 
debts  and  liabilities  of  either  of  said  original  companies,  upon  their 
consolidation,  attached  to  the  new  corporation,  and  became  enforce- 
able against  it  to  the  same  extent  as  if  said  debts  and  liabilities  had 
been  contracted  or  incurred  by  it;  and  by  proceedings  had  in  this 
court  the  new  company  was  made  party  defendant  in  lieu  of  the 
Junction  &  Breakwater  Company,  and  has  appeared  by  its  attorneys 
and  pleaded  to  the  declaration. 

By  this  contract  the  plaintiff  agreed  to  furnish  the  requisite  mate- 
rials and  perform  the  necessary  work  in  laying  down  the  cross-ties  and 
iron  rails  on  the  third  division  of  the  company's  road,  extending  from 
Georgetown  to  the  shore  of  the  Delaware  bay,  near  kewes,  in  the 
state  of  Delaware,  a  distance  of  17  miles,  and  on  the  projecting  wharf 
or  pier  to  be  constructed  by  him  in  connection  therewith.  The  said 
division  had  already  been  graded  and  bridged.  The  materials  and 
work  were  to  be  furnished  and  done  under  the  direction  of  the  com- 
pany's engineer,  "the  said  third  division  of  the  road  of  the  said  com- 
pany to  be  ballasted,  finished,  and  completed  in  a  good  and  workman- 
like manner,  to  the  depot  grounds  at  Lewes,  by  the  first  day  of  August 
next,  if  the  ties  and  rails  can  be  had  by  that  time."  The  said  plain* 
tiff  also  agreed  to  build  the  said  wharf  in  conformity  with  the  plan 
and  design  as  set  out  in  the  contract;  "the  said  wharf  or  pier  and 
the  whole  of  the  said  division  of  the  said  road  to  be  finished  and 
ballasted,  and  the  work  thus  contracted  to  be  done  and  performed  by 
the  said  party  of  the  first  part,  is  to  be  finished  and  completed  by  the 
thirty-first  day  of  October  next."  "The  whole  compensation"  to  be 
paid  to  the  plaintiff  by  the  company  was  the  sum  of  $326,000,  pay- 
able in  stocks  and  bonds  as  follows:  The  sum  of  $176,000  in  bonds 
authorized  by  the  state  of  Delaware  to  be  issued  to  the  oompany,  and 
the  sum  of  $150,000  in  certificates  of  full-paid  stock  of  the  company. 
The  first  payment  or  installment  was  to  be  made  as  soon  as  materials 
had  been  supplied  and  work  performed  on  the  said  railroad  or  pier, 
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"or  on  either,"  to  the  amount  of  $60,000,  according  to  the  estimate 
of  the  company's  engineer;  and  at  the  end  of  each  month  thereafter, 
as  the  work  progressed,  farther  payments  were  to  be  made  by  the 
delivery  of  bonds  and  stocks,  in  amounts  estimated  to  be  doe  by  the 
engineer,  and  in  the  same  proportions  of  bonds  to  stocks  as  provided 
for  the  payment  of  the  whole  compensation. 

The  plaintiff  further  agreed  to  begin  the  work  in  30  days  from 
the  date  of  the  contract,  and  to  have  all  the  piles  of  the  wharf  driven 
by  the  last  day  of  July  following,  and,  immediately  upon  signing  the 
contract,  to  subscribe  for  $150,000  in  shares  of  the  stock  of  the  com- 
pany, the  same  to  be  paid  for  in  work  and  materials.  This  is  a  brief 
summary  of  the  terms  and  provisions  of  the  contract. 

The  declaration  contains  seven  counts,  each  one  setting  forth  the 
articles  of  agreement  in  full,  and  assigning  breaches.  The  defend- 
ant has  demurred  generally  and  specially  to  all  of  the  counts,  except- 
ing the  fourth  and  seventh,  to  which  he  has  pleaded.  The  cause  of 
the  demurrers  to  the  first  two  counts  are  alike  in  substance,  and  may 
be  considered  together.  These  counts  assign  breaches  of  the  defend- 
ant's covenants  {first  count)  "to  permit  the  said  plaintiff  to  carry  on, 
prosecute,  and  perform  the  work  by  him  in  said  articles  of  agree- 
ment covenanted  and  agreed  to  be  done  until  the  work  so  covenanted 
and  agreed  to  be  done  should  be  fully  done,  performed,  finished,  and  , 
completed  by  the  said  plaintiff  in  manner  as  provided  by  said  articles 
of  agreement,  and  in  the  plan,  design,  and  specifications  therein  re- 
ferred to,  or  until  the  thirty-first  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-nine,  whichever  should 
first  happen;"  and  (second  count)  "to  permit  the  said  plaintiff  to  fully 
do,  perform,  finish,  and  complete,  by  the  thirty-first  day  of  October," 
etc.,  "the  work  by  him  in  said  articles  of  agreement  covenanted  and 
agreed  to  be  done  and  performed." 

The  causes  of  demurrer  are  (1)  that  the  company  did  not  make  the 
covenants  declared  on;  (2)  that  the  said  covenants  are  inconsistent 
with  and  repugnant  to  the  express  provisions  of  the  articles  of  agree- 
ment; (3)  that  the  breaches  do  not  correspond  with  the  covenants 
as  set  forth  in  the  said  counts.  By  these  demurrers  the  defendant 
denies  the  existence  of  the  implied  covenants  declared  on,  and  also 
contends  that  if  such  covenants  can  be  implied  they  are  not  absolute, 
but  snbject  to  certain  conditions  precedent,  to-wit:  (1)  That  the 
plaintiff  should  subscribe  for  the  stock  upon  the  execution  of  the 
contract,  May  8,  1869;  (2)  that  he  should  begin  work  in  30  days 
from  that  date;  (3)  have  all  the  piles  of  the  wharf  driven  by  the 
last  day  of  July;  and  (4)  ballast,  finish,  and  complete  the  third  di- 
vision by  the  first  of  August,  if  the  rails  and  ties  could  be  had  by 
that  time. 

The  first  question,  then,  is,  do  those  articles  contain  the  implied 
covenants  declared  on  ?  No  particular  words  are  necessary  to  create 
a  covenant.    Any  words  in  a  sealed  instrument  by  which  a  party 
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manifests  an  intention  to  do  or  not  to  do  an  act,  either  by  himself  or 
a  third  person,  if  the  act  be  lawful,  will  make  a  covenant,  and  the  law 
will  hold  him  to  his  undertaking.  Implied  covenants  depend  for  their 
existence  on  the  intendment  and  construction  of  law.  There  are  some 
words  which  do  not  of  themselves  import  an  express  covenant;  yet, 
being  made  use  of  in  certain  contracts,  have  a  similar  operation  and 
are  called  covenants  in  law,  and  are  as  effectually  binding  on  the  par- 
ties as  if  expressed  in  the  most  unequivocal  terms.  There  may  be 
implied  covenants  in  a  deed  in  which  there  are  express  covenants, 
but  there  can  be  none  contradictory  to  or  inconsistent  with  or  re- 
pugnant to  express  covenants.  Piatt,  Co  v.  40 ;  Randel  v.  C.  &  D. 
Canal  Co.  1  Har.  270.  It  follows,  from  an  application  of  these 
elementary  principles,  that  where  one  party  employs  another  to  per- 
form certain  work,  and  they  enter  into  a  contract  by  which  one  cov- 
enants to  do  the  work  and  the  other  promises  to  pay  for  it,  there 
arises  an  implied  covenant  that  the  promisor  will  permit  the  work 
to  be  begun  and  carried  on  according  to"  the  terms  of  the  contract. 
There  is  no  necessity,  therefore,  for  making  any  express  covenant  for 
doing  what  was  clearly  understood  by  the  contracting  parties  should 
be  done,  and  without  which  the  covenants  on  either  side  could  not  be 
performed.  If,  on  the  faith  of  these  articles  of  agreement,  the  plain- 
tiff had  expended  time  and  money  in  collecting  materials  and  engag- 
ing laborers,  and  was  actually  employed  in  carrying  on  and  prose- 
cuting the  work  he  had  agreed  to  perform,  and  was  ready,  willing, 
and  able  to  complete  the  same  when  he  was  stopped  by  the  company, 
it  is  no  answer  to  plaintiff's  claim  for  damages  by  reason  of  such  stop- 
page, to  say  that  there  was  no  express  covenant  on  the  part  of  the 
company  to  permit  him  to  go  on.  The  law  will  imply  such  a  cove- 
nant; and  this  principle  is  nowhere  more  dearly  stated  than  by  Jus- 
tice Clifford  in  Hudson  Canal  Co.  v.  Penn.  Coal  Co.  8  Wall.  276 : 

"Undoubtedly,  necessary  implication  is  as  much  a  part  of  an  instrument  as 
if  that  which  is  so  implied  was  plainly  expressed;  but  omissions  or  defects  in 
written  instruments  cannot  be  supplied  by  virtue  of  that  rule,  unless  the  im- 
plication results  from  the  language  employed  in  the  instrument,  or  is  indis- 
pensable to  carry  the  intention  of  the  parties  into  effect;  as,  where  the  act  to 
be  done  by  one  of  the  contracting  parties  can  only  be  done  upon  something  of 
a  corresponding  character  being  done  by  the  opposite  party,  the  law,  in  such 
a  case,  if  the  contract  is  so  framed  that  it  binds  the  party  contracting  to  do 
the  act,  will  imply  a  correlative  obligation  on  the  part  of  the  other  party  to 
do  what  is  necessary  on  his  part  to  enable  the  party  so  contracting  to  accom- 
plish his  undertaking  and  fulfill  his  contract."  "So,  if  one  person  engages 
♦o  work  and  render  services  which  require  great  outlay  of  money,  time,  and 
trouble,  and  he  is  only  to  be  paid  according  to  the  work  he  performs,  the  con- 
tract necessarily  implies  an  obligation  on  the  part  of  the  employer  to  supply 
the  work." 

And  the  same  court,  in  U.  S.  v.  Behan,  110  U.  S.  346,  Bpeaking 
through  Justice  Bradley,  says : 

"It  Is  to  be  observed  that  when  it  is  said  in  some  of  the  books  that  where 
one  party  puts  an  end  to  the  contract,  the  other  party  cannot  sue  on  the  con« 
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tract,  but  must  sue  for  the  work  actually  done  under  it,  as  upon  a  quantum 
meruit,  this  only  means  that  he  cannot  sue  the  party  in  fault  upon  the  stipu- 
lations contained  in  the  contract,  for  he  himself  has  been  prevented  from 
performing  his  own  part  of  £he  contract  upon  which  the  stipulations  depend. 
But  surely  the  willful  and  wrongful  putting  an  end  to  a  contract,  and  pre- 
venting the  other  party  from  carrying  it  out,  is  itself  a  breach  of  the  con- 
tract, for  which  an  action  will  lie  for  the  recovery  of  all  damage  which  the 
injured  party  has  sustained.  The  distinction  between  those  claims  under  a 
contract  which  result  from  a  performance  of  it  on  the  part  of  the  claimant, 
and  those  claims  under  it  which  fesult  from  being  prevented  by  the  other 
party  from  performing  it,  has  not  always  been  attended  to." 

The  plaintiff  in  the  present  case  claims  not  compensation  for  per- 
formance, but  damages  for  prevention.  Each  count  is  a  declaration 
of  itself,  and  the  two  which  we  have  been  considering  are  on  cove- 
nants by  the  company  which  are  plainly  implied  by  intendment  of 
law  from  the  words  of  the  contract  and  the  intention  of  the  parties 
as  therein  expressed.  But  conceding  the  existence  of  the  implied 
covenants  on  the  part  of  the  company  to  permit  the  plaintiff  to  carry 
on,  prosecute,  and  complete  the  work  in  manner  and  form  as  pro- 
vided by  the  contract,  or  by  the  thirty-first  of  October,  the  defendant 
objects  to  the  plaintiff's  right  of  action  because  these  counts  do  not 
set  out  or  allege  certain  dependent  covenants,  or  conditions  prece- 
dent, and  their  performance  by  him  or  a  waiver  of  performance  by 
the  company.  The  prevention  complained  of  was  on  the  twentieth 
of  August,  1869,  and  the  question  arises,  what,  if  any,  were  the  cove- 
nants to  be  performed  by  the  plaintiff  before  that  time  in  order  to 
entitle  him  to  maintain  this  action?  The  defendant  relies  on  the 
stock  subscription,  the  beginning  of  the  work  in  30  days,  the  driving 
of  the  piles  by  the  last  day  of  July,  and  the  completion  of  the  third 
division  by  the  first  of  August,  as  conditions  precedent  to  the  plain- 
tiff's right  to  go  on  and  finish  the  work. 

As  in  the  case  of  implied  covenants,  no  precise  technical  words  are 
required  to  constitute  a  condition  precedent.  Whether  a  condition 
be  precedent  or  subsequent,  or  a  covenant  be  dependent  or  independ- 
ent, must  be  gathered  from  the  words  and  nature  of  the  agreement, 
which  is  to  be  construed  according  to  the  intention  of  the  parties  as 
far  as  that  can  be  collected  from  the  instrument,  to  which  intention, 
when  once  discovered,  all  the  technical  forms  of  expression  must  give 
way;  and,  however  transposed  the  covenants  may  be,  their  precedence 
must  depend  on  the  order  of  time  in  which  the  intent  of  the  transac- 
tion requires  the  performance.  1  Selw.  N.  P.  533,  tit.  "Covenant." 
Covenants  have  been  divided  into  three  general  classes:  First,  cove- 
nants which  are  conditions  and  dependent,  in  which  the  performance 
of  one  depends  on  the  prior  performance  of  another,  and  therefore, 
until  the  prior  condition  be  performed,  the  other  party  is  not  liable 
to  an  action  on  his  covenant.  Second,  covenants  which  are  mutual 
conditions  to  be  performed  at  the  same  time ;  and  in  these,  if  one 
party  is  ready  and  offers  to  perform  his  part,  and  the  other  neglects 
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or  refuses  to  perform  his,  he  who  is  ready  and  offers,  has  fulfilled  his 
engagement  and  may  maintain  an  action  for  the  default  of  the  other, 
though  it  is  not  certain  that  either  is  obliged  to  do  the  first  act.  The 
third  class  are  called  mutual  or  independent  covenants,  where  either 
party  may  recover  damages  from  the  other  for  the  injury  he  may 
have  sustained  by  a  breach  of  the  covenants  in  his  favor,  and  where 
it  is  no  excuse  for  the  defendant  to  allege  a  breach  of  the  covenants 
on  the  part  of  the  plaintiff.  There  is  no  unvarying  rule  by  which  the 
distinction  between  covenants  and  conditions  can  be  accurately  as- 
certained, since  no  particular  words  are  required  to  create  either,  and 
it  is  immaterial,  in  point  of  construction,  whether  the  clause  in  the 
instrument  be  placed  before  or  after  others.    Piatt,  Cov.  71,  72. 

The  plaintiff  was  to  complete  the  whole  work  by  the  thirty-first  day 
of  October,  supposing  that  to  be  the  ultimate  period  of  time  allowed 
him  under  the  contract;  and  we  are  to  discover,  if  we  oan,  from  its 
language,  the  circumstances  attending  the  transaction  and  the  ob- 
jects for  which  the  contract  was  entered  into, — whether  the  parties 
intended  and  understood  that  every  time  stipulation  mentioned  in  the 
contract  was  to  be  considered  as  a  condition  precedent,  the  non-per- 
formance of  which  would  deprive  the  plaintiff  of  his  right  of  action 
for  the  defendant's  prevention  of  the  performance  of  work  to  be  done 
thereafter.  For  instance,  in  order  of  time,  the  first  thing  to  be  done 
was  the  subscription  for  the  stock.  Was  it  the  intention  of  the  par- 
ties that  if,  without  immediately  subscribing,  the  plaintiff  should  be- 
gin the  work  in  80  days  after  the  date  of  the  contract,  and  be  actu- 
ally employed  in  the  performance  of  all  the  other  covenants  contained 
in  it,  though  he  was  ready  and  willing  to  subscribe,  and  would  have 
subscribed  except  for  the  prevention  by  the  company,  he  should  not 
have  the  right  to  maintain  this  action  for  his  prevention  by  the  com- 
pany of  the  performance  of  the  other  covenants?  The  subscription 
was  for  the  plaintiff's  benefit,  and  was  in  no  manner  essential  to  his 
beginning  or  carrying  on  the  work.  The  stock  was  to  be  paid  for  by 
work  and  materials,  and  the  certificates  for  the  same  could  not  be  de- 
livered to  him  until  he  had  subscribed  for  it  on  the  books  of  the  com- 
pany. The  company  could  in  nowise  be  injured  by  his  delay  or  neg- 
lect to  perform  the  subscription  covenant,  and  it  had  no  necessary 
connection  with  covenants  to  be  performed  subsequently  in  point  of 
time ;  whether  he  subscribed  before  or  after  beginning  the  work  could 
make  no  difference.  It  cannot,  therefore,  be  implied  that  this  was 
a  condition  precedent.  So,  also,  in  relation  to  the  driving  of  the  piles 
for  the  wharf  and  completing  the  third  division  by  the  last  of  July 
and  first  of  August,  respectively,  the  plaintiff  might  fail  in  point  of 
time  to  perform  these  covenants,  and  yet  be  able  and  have  the  right 
to  perform  the  whole  work  on  or  before  the  thirty-first  day  of  October. 
These  time  stipulations  were  riot  so  necessarily  and  indissolubly  con- 
nected that  one  should  be  made  dependent  on  the  other.  The  com- 
pany was  well  secured  against  the  default  or  the  neglect  of  the  plain- 
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tiff,  who  was  to  receive  no  compensation  until  he  had  furnished  work 
and  materials  to  the  amount  of  $60,000  under  the  estimate  of  their 
own  engineer,  and  until  the  materials  and  product  of  the  plaintiff's 
work  had  become  their  property  permanently  invested  for  their  use. 
Had  the  parties  intended  that  these  time  stipulations  should  be  con- 
sidered as  conditions  precedent,  in  the  manner  now  claimed  by  the 
defendant,  it  would  have  been  easy  for  them  to  have  expressed  that 
design.  But,  not  only  was  the  company  secure  in  retaining  the  com- 
pensation agreed  to  be  paid  at  the  end  of  each  month;  it  also  had  the 
power  of  annulling  the  contract,  on  reasonable  notice  to  the  plaintiff, 
by  reason  of  his  misconduct,  delay,  or  neglect,  and  holding  him  liable 
for  the  breach  of  any  of  his  covenants  in  an  action  for  damages.  Sup- 
posing the  main  purpose  of  the  contract  was  the  completion  of  the 
whole  work  by  the  thirty -first  of  October,  and  that  the  plaintiff  was  in 
fact  ready  and  willing  and  able  to  perform  that  covenant,  and  that  the 
interpretation  we  have  given  to  this  contract  in  reference  to  what  have 
been  called  the  time  stipulations  be  correct,  it  follows  that  the  pre- 
vention by  the  company  was  wrongful,  and  the  plaintiff  is  entitled  to 
his  action.    P.,  W.  <t  B.  B.  Co.  v.  Howard,  13  How.  389. 

There  is  no  doubt  of  the  truth  of  the  legal  propositions  stated  in 
the  defendant's  argument,  that,  where  there  are  dependent  covenants, 
a  party  cannot  recover  without  averring  that  he  has  performed,  or  was 
ready  and  willing  to  perform,  or  was  prevented  from  performing  by 
the  other  party;  and  that,  where  several  things  are  to  be  done  by  the 
plaintiff  precedent  to  the  performance  of  the  defendant's  part  of  the 
agreement,  it  is  necessary  for  the  plaintiff  to  aver  performance  of  all 
the  things  to  be  done  by  him,  unless  the  same  has  been  excused  or 
waived.  But  conceiving,  as  we  do,  that  the  covenants  we  have  been 
considering  are  mutually  independent  ones,  we  are  of  the  opinion  that 
the  demurrers  to  the  first  two  counts  cannot  be  sustained. 

The  third  count  is  on  the  company's  covenant  to  pay  the  full  sum 
of  $326,000  in  bonds  and  stock  for  the  work  and  materials  contracted 
for,  and  the  breach  assigned  is  for  the  non-delivery  of  the  said  bonds 
and  stock,  or  any  part  thereof.  This  count  also  alleges  that,  while 
the  plaintiff  was  engaged  in  good  faith  in  carrying  on  the  work,  and 
was  ready,  able,  and  willing  to  finish  it  acoording  to  the  terms  of  the 
contract,  and  was  ready  and  willing  to  subscribe  for  the  stock,  and 
would  have  subscribed  but  for  the  wrongful  prevention  by  the  com- 
pany, the  company,  on  the  twentieth  of  August,  1869,  and  before 
any  estimate  had  been  made  by  its  engineer,  wrongfully  prevented 
the  plaintiff  from  further  carrying  on  the  said  work,  and  from  sub- 
scribing for  the  stock,  and  thereby  wholly  discharged  him  from  the 
performance  of  his  covenant,  and  prevented  the  making  of  any  esti- 
mate, etc.  The  plaintiff,  by  this  count,  seeks  to  recover  the  whole 
amount  of  the  compensation  agreed  upon  as  the  consideration  for  all 
the  materials  and  work  which  were  to  be  furnished  and  performed 
in  the  completion  of  the  entire  work.    His  assumption  is  that  the 
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wrongful  prevention  by  the  company,  under  the  circumstances,  was 
equivalent  to  a  full  performance  by  him  of  what  he  had  contracted  to 
do,  and  therefore  entitles  him  to  the  whole  amount  of  compensation 
named  in  the  contract.  The  claim  is  not  for  materials  or  work  act- 
ually furnished  and  done,  but  is  made  on  the  basis  of  a  theoretical 
and  technical  performance  of  the  plaintiff's  covenant  to  complete  the 
laying  of  the  ties  and  rails,  and  constructing  the  pier,  on  or  before 
the  thirty-first  of  October. 

We  think  that  this  demand  is  too  broad.  It  does  not  appear  rea- 
sonable that  the  defendant  should  be  compelled  to  pay  for  labor  and 
materials  which  exist  only  in  the  imagination,  nor  do  we  find  any 
principle  or  authority  which  supports  the  plaintiff's  proposition  to 
this  extent.  It  is  not  like  the  case  of  the  sale  and  delivery  of  a  chat- 
tel, where  the  seller  has  delivered,  or  is  ready  to  deliver,  and  the  pur- 
chaser refuses  to  pay  for  or  to  take  the  article.  Justice  may  require 
that  the  plaintiff  should  be  put  into  as  favorable  a  position  as  he 
would  have  been  had  he  been  permitted  to  go  on  and  finish  the  work 
under  the  contract;  that  is,  he  should  receive  all  the  advantages  and 
profits  that  he  could  have  gained  if  the  contract  had  been  fully  per- 
formed on  both  sides;  but  that  would  be  a  measure  of  damages  for 
losses  actually  sustained,  and  of  the  deprivation  of  profits  which 
might  have  accrued,  and  which  would  rarely  or  never  equal  in  amount 
the  whole  consideration,  especially  in  a  contract  of  this  nature,  where 
the  work  and  materials  would  necessarily  involve  a  large  outlay  of 
time  and  money. 

In  Laird  v.  Pirn,  7  Mees.  &  W.  473,  the  plaintiff  sought  to  re- 
cover from  the  defendants  the  whole  amount  of  the  purchase  money 
of  a  lot  of  land  of  which  the  defendants  had  gone  into  possession  un- 
der an  agreement  to  pay  for  it  as  soon  as  the  conveyance  should  be 
completed.  The  plaintiff  averred  that  he  offered  to  execute  a  con- 
veyance, and  would  have  tendered  a  proper  conveyance,  but  that  the 
defendants  discharged  him  from  so  doing.  The  plaintiff  had  a  ver- 
dict for  £680,  and  on  a  rule  to  show  cause  why  the  damages  should 
not  be  increased  by  the  sum  of  £4,125,  the  amount  of  the  purchase 
money,  it  was  held  that  "the  measure  of  damages  in  an  action  of  this 
nature  is  the  injury  sustained  by  the  plaintiff  by  reason  of  the  de- 
fendants' not  having  performed  their  contract.  The  question  is,  how 
much  worse  is  the  plaintiff  by  the  diminution  in  the  value  of  the 
land,  or  the  loss  of  the  purchase  money,  in  consequence  of  the  non- 
performance of  the  contract?  It  is  clear  that  he  cannot  have  the 
land  and  its  value,  too.  A  party  cannot  recover  the  full  value  of  a 
chattel,  unless  under  circumstances  which  import  that  the  property 
has  passed  to  the  defendant;  as  in  the  case  of  goods  sold  and  de- 
livered, where  they  have  been  absolutely  parted  with,  and  cannot  be 
sold  again." 

In  Cort  v.  Ambergate,  etc.,  Ry.  Co.  79  E.  C.  L.  126,  it  was  held  . 
tnat,  on  a  contract  for  the  manufacturing  and  supply  of  goods  from 
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time  to  time,  to  be  paid  for  after  delivery,  if  the  purchaser,  having 
paid  for  a*d  accepted  a  portion  of  the  goods,  gives  notice  to  the 
vendor  not  to  manufacture  any  more,  proof  of  such  notice  will  enti- 
tle the  plaintiff  to  recover  on  a  count  alleging  that  he  was  ready  and 
willing  to  perform  the  contract,  and  that  the  defendant  refused  to 
accept  the  residue  of  the  goods,  and  prevented  and  discharged  the 
plaintiff  from  supplying  them,  and  from  further  executing  the  con- 
tract. Such  notice  is  prevention  and  discharge,  and  the  vendor,  hav- 
ing been  desirous  and  able  -to  complete  the  supply,  \may,  without 
manufacturing  and  tendering  the  rest  of  the  goods,  maintain  an  ac- 
tion for  breach  of  the  contract;  and  the  jury  were  directed  to  give 
such  damages  as  would  leave  the  plaintiff  in  the  same  situation  as  if 
the  defendants  had  fulfilled  their  contract.  In  that  case  it  was  not 
claimed  that  the  plaintiff  was  entitled  to  receive  the  whole  consider* 
ation,  but  that  the  prevention  and  discharge  were  equivalent  to  a 
performance  on  his  part,  in  so  far  that  it  enabled  him  to  maintain 
an  action  for  breach  of  contract.  But  in  the  third  count  we  under- 
stand the  plaintiff  to  go  further,  and  to  claim  the  full  compensation 
named  in  the  contract,  without  reference  to  what  he  has  actually 
done,  or  to  what  might  be  judged  on  the  evidence  to  be  a  just  and 
reasonable  award  for  his  damages.  For  these  reasons  we  think  this 
count  bad. 

The  fifth  count  alleges  the  performance  of  the  work,  and  that  the 
same  was  done  and  all  the  materials  furnished  in  manner  required 
in  the  articles  of  agreement  on  or  before  the  thirty-first  day  of  Au- 
gust, 1870,  and  that  the  same  were  accepted  by  the  defendant. 
Breach,  that  the  company  had  not,  within  a  reasonable  time  there- 
after, paid  or  delivered  the  said  bonds  or  stock,  or  any  portion  of 
them.  The  objections  taken  to  the  sufficiency  of  this  count  by  the 
defendant  are  that  the  time  stipulations  were  not  observed  by  the 
plaintiff  as  required  by  the  contract,  the  omission  to  state  that  these 
stipulations  were  waived  by  the  company,  and  that  it  does  not  ap- 
pear that  any  estimate  or  estimates  were  made  by  the  engineer. 

The  time  stipulations  having  been  disposed  of,  we  are  brought  to 
a  consideration  of  the  effect  of  the  acceptance  of  the  work  and  of  the 
question  of  the  time  of  completion.  Whether  time  is  or  is  not  of  the  es- 
sence of  a  contract  depends  on  the  expressions  and  intentions  of  the 
parties.  The  rule  is,  where  the  work  has  been  commenced,  the  com- 
pletion of  it  by  a  day  named  will  not,  in  general  be  a  condition  preced- 
ent to  the  workman's  right  to  the  stipulated  hire.  Thus,  in  the  case  of 
a  contract  to  build  a  house,  where  the  employer  furnishes  the  land, 
which  is  the  principal  material  for  the  work,  if  the  house  is  not  built 
by  the  time  specified  in  the  contract,  but  is  afterwards  completed,  the 
employer,  who  has  got  the  house,  and  has  had  the  value  of  his  land  in- 
creased by  its  erection  thereon,  can  never  be  permitted  to  free  him- 
self from  his  obligation  to  pay  for  it  by  alleging  that  the  work  was 
not  done  by  the  time  appointed.'   The  stipulation  as  to  time  ia  not, 
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in  such  a  case,  a  condition  going  to  the  essence  of  the  contract. 
The  parties  never  could  have  contemplated  that  if  the  house  were  not 
completed  by  the  day  named  the  builder  should  have  no'  remunera- 
tion. At  all  events,  if  an  engagement  so  unreasonable  was  contem- 
plated, the  parties  should  have  expressed  themselves  with  a  precision 
that  could  not  be  mistaken.  Add.  Gont.  447.  Here  the  company 
does  not  object  that  the  work  was  not  done  according  to  the  plan  and 
specifications,  nor  is  there  any  denial  of  the  alleged  fact  of  acceptance 
by  them  on  the  thirty-first  of  August,  1870.  Admitting  these  facts,  on 
what  principle  should  the  company  be  exonerated  from  their  oovenant 
to  pay  the  compensation  agreed  on,  or  the  plaintiff  be  debarred  from 
maintaining  his  action  to  recover  the  same  ?  They  have  the  mate- 
rials furnished  by  the  plaintiff  and  the  product  of  his  labor,  and  the 
main  purpose  of  the  articles  of  agreement  has  been  accomplished,  so 
far  as  they  were  concerned,  in  the  laying  of  the  ties  and  rails,  and 
the  construction  of  the  pier  by  the  plaintiff,  whereby  their  property 
has  been  permanently  increased  in  value ;  but  because  the  work  was 
not  completed  by  the  day  named  in  the  contract  the  defendant  de- 
nies the  right  of  the  plaintiff  to  recover.  In  the  absence  of  any  ex- 
pression of  intention  of  the  parties  that  a  failure  to  complete  the  work 
by  that  day  should  be  a  forfeiture  of  the  compensation,  coupled  with 
the  uncontradicted  fact  of  acceptance,  and  with  the  inference  that  the 
company  must  have  permitted  and  consented  to  the  plaintiff's  carry- 
ing it  on  after  that  day,  the  fair  conclusion  is  that  the  completion  of 
the  work  on  the  thirty-first  of  October,  1869,  was  not  intended  to  be 
a  condition  precedent  to  the  delivery  of  the  stock  and  bonds.  The 
reasonable  implication  is  that  within  a  reasonable  time  after  the  com- 
pletion, whether  on  the  thirty-firs*  day  of  Ootober,  1869,  or  on  a 
subsequent  day,  the  company  would  pay. 

The  supreme  court  of  the  United  States,  in  Van  Buren  v.  Digges, 
11  How.  461,  and  in  P.,  W.  &  B.  R.  Co.  v.  Howard,  13  How.  339, 
has  decided  that  a  failure  of  performance  by  the  time  fixed  in  the 
contract  does  not  necessarily  deprive  the  party  who  does  the  work  of 
the  right  to  demand  and  receive  the  contract  price  for  what  has  been 
done  under  the  contract.  In  the  last-named  case  the  plaintiff  had 
contracted  to  finish  certain  work  by  the  first  of  November,  1836; 
but,  failing  in  this,  he  continued  the  work  until  January  18,  1838, 
when  the  contract  was  determined  by  the  company;  and  the  question 
was  whether  the  covenant  to  pay  was  dependent  on  the  covenant  to 
finish  the  work  by  the  first  day  of  November.  The  court,  speaking 
through  Justice  Curtis,  says : 

"We  do  not  deem  it  needful  to  review  the  numerous  authorities,  because 
we  hold  the  general  principle  to  be  clear,  that  covenants  are  intended  to  be 
considered  dependent  or  independent,  according  to  the  intention  of  the  par- 
ties, which  is  to  be  deduced  from  the  whole  instrument;  and  in  this  case 
we  find  no  difficulty  in  arriving  at  the  conclusion  that  the  covenants  were 
throughout  independent  There  are  in  this  instrument  no  terms  which  im- 
port a  condition,  or  expressly  make  one  of  these  covenants  in  any  particular 
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dependent  on  the  other.  There  is  no  necessary  dependency  between  them, 
as  the  pay  for  work  done  may  be  made  though  the  work  be  done  after  the  day. 
The  failure  to  perform  on  the  day  does  not  go  to  the  whole  consideration  of 
the  contract,  and  there  is  no  natural  connection  between  the  amount  to  be 
paid  for  work  after  the  day  and  the  injury  or  loss  inflicted  by  a  failure  to  per- 
form on  the  day.  Still,  it  would  have  been  competent  for  the  parties  to  agree 
that  the  contractor  should  not  receive  the  monthly  installment  dne  in  No- 
vember, if  the  work  should  not  then  be  finished,  and  that  he  should  receive 
nothing  for  work  done  after  that  time." 

Supposing,  however,  that  the  time  for  completion  was  essential, 
the  plaintiff  contends  that  it  it  not  now  competent  for  the  company, 
after  its  acceptance  of  all  the  work  performed  after  October  81, 1869, 
and  treating  the  contract  as  continuing  in  force  thereafter,  to  plead 
in  bar  the  failure  to  perform  by  that  day.  The  company  might  have 
annulled  the  contract ;  but,  not  having  done  so,  and  having  elected  to 
allow  the  plaintiff  to  go  on  with  it,  they  cannot  now  be  permitted  to  set 
np  the  plaintiff's  failure  to  perform  in  time  as  a  complete  defense  to 
this  action.  The  time  originally  appointed  for  performance  may  be 
waived  by  the  conduct  and  acts  of  the  parties,  and  by  the  contract 
being  treated  and  acted  upon  as  a  continuing  contract  after  the  ap- 
pointed time.  Add.  Cont.  176.  The  acts  of  the  parties  thus  render 
an  express  waiver  on  the  part  of  the  company  unnecessary,  and  a 
statement  or  description  of  such  acts  as  amount  to  a  virtual  waiver 
will  be  all  that  is  requisite.  This  the  plaintiff  has  done  in  the  fifth 
count.  The  only  remaining  objection  to  this  count  is  its  omission  to 
allege  the  making  of  the  estimates  by  the  engineer  as  the  work  pro- 
gressed or  on  its  final  completion.  This  allegation  was  not  necessary, 
because  those  estimates  were  to  be  made  only  for  the  purpose  of  as- 
certaining when  the  plaintiff  should  have  earned  $60,000,  and  the 
amounts  of  the  monthly  payments  thereafter,  and  do  not  apply  to  the 
compensation  as  a  whole.  The  plaintiff  had  the  option  of  receiving 
his  pay  monthly,  after  the  first  installment  had  been  paid,  on  the 
engineer's  estimate  of  the  value  of  the  materials  supplied  and  work 
done  for  each  month,  or  of  waiting  until  the  whole  work  bad  been 
done  nnder  the  contract  and  receiving  the  total  contract  price.  This 
was  fixed  at  $326,000,  and  the  plaintiff  could  receive  no  portion  of  it 
as  the  work  progressed,  except  on  the  engineor's  estimates ;  but  these 
estimates  do  not  relate  to  or  affect  the  final  payment  to  be  made  of 
any  balance  that  might  have  been  due  or  the  payment  of  the  whole 
sum,  if  no  portion  of  it  had  been  previously  paid,  on  the  full  perform- 
ance of  the  contract.  Payment  was  at  no  period  to  be  marie  in  ad- 
vance of  the  work.  The  estimates  were  to  fix  the  amounts  of  the 
monthly  installments,  but  could  not  control,  inorease,  or  diminish  the 
whole  compensation  agreed  upon  to  be  paid. 

The  demurrer  to  the  sixth  count  rests  on  the  same  grounds  as 
those  taken  to  the  fifth  oonnt,  with  the  exception  of  the  estimates, 
and  must  be  overruled  for  the  same  reasons. 

Demurrer*  to  the  plea*  to  the  fourth  count.  The  second  plea  tra- 
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versei  the  allegation  that  at  the  time  of  the  alleged  wrongful  preven- 
tion the  plaintiff  was  in  "good  faith"  engaged  in  carrying  on,  prose- 
cuting, and  performing  said  work.  The  plaintiff  objects  to  this  plea 
that  the  "good  faith"  was  not  a  condition  precedent  to  his  right  to 
maintain  this  action;  that  the  plea  seeks  to  raise  an  immaterial  issue; 
and  that  it  is  evasive  and  argumentative  in  that  it  only  indirectly 
denies  the  wrongful  prevention.  The  plea  is  bad  for  the  reason  that 
it  attempts  to  set  up  as  a  fact  that  which  is  properly  only  a  matter 
of  evidence,  namely,  whether  or  not  the  plaintiff  was  aoting  in  good 
faith  on  the  twentieth  of  August,  1869,  when  the  defendant  stopped 
him  from,  going  on  with  the  work.  It  goes  to  the  intention  of  the 
plaintiff,  and  not  to  his  acts.  It  offers  an  immaterial  issue,  and  does 
not  directly  deny  the  wrongful  prevention  complained  of. 

Third.  The  third  plea  denies  that  the  plaintiff  was  ready,  willing, 
and  able  to  further  carry  on  the  work  at  the  time  when  he  was  pre- 
vented, etc.  This  is  a  direct  traverse  of  the  plaintiff's  statement, 
and  is  a  good  plea  in  bar ;  for,  unless  he  was  ready,  willing,  and  able 
to  go  on  and  finish  the  work  at  the  time  when,  etc.,  he  is  certainly 
not  entitled  to  maintain  this  action.  His  right  to  the  recovery  of  any 
damages  for  the  alleged  wrongful  prevention  depends  wholly  on  his 
willingness  and  ability  to  perform  what  he  had  agreed  to.  Cort  v. 
Amhergate,  etc.,  liy.  Co.  79  E.  C.  L.  143.  His  want  of  ability  to  go 
on  and  finish  the  work  was  a  good  and  sufficient  cause  for  stopping 
bim. 

Sixth.  The  sixth  plea,  that  the  company  did  not  wrongfully  dis- 
charge the  plaintiff,  does  not  confess  and  avoid,  or  traverse  and  deny, 
the  matter  set  forth  in  the  count.  The  averment  is  that  the  plain- 
tiff was  wholly  discharged  by  the  company  by  reason  of  its  wrongful 
prevention.  The  plea  is  therefore  argumentative,  because,  while  not 
directly  traversing  the  wrongful  prevention  or  the  discharge,  it  offers 
a  different  issue,  viz.,  whether  the  plaintiff  was  rightfully  or  wrong- 
fully discharged. 

Seventh.  For  the  same  reasons,  the  seventh  plea,  being  of  like 
character  and  nature  as  the  sixth,  is  also  demurrable. 

Eighth.  This  plea  traverses  what  is  not  contained  in  the  oount. 
There  is  no  allegation  of  a  wrongful  prevention  of  the  making  of  the 
estimates  in  this  count.  The  averment  is  that  the  plaintiff  was 
wrongfully  prevented  from  going  on  with  the  work,  whereby  the 
making  of  any  estimate  was  prevented.  The  plea  presents  a  nega- 
tive pregnant,  by  inferentially  acknowledging  that  the  making  of  the 
estimates  was  prevented  by  the  company,  though  such  prevention 
was  not  wrongful.  The  plea  is  therefore  bad  on  this  ground.  Gould, 
PI.  c.  6,  §§  29-33. 

Tenth  and  Eleventh.  These  pleas  set  up  the  failure  of  the  plaintiff 
to  subscribe  for  the  stock  on  the  signing  of  the  articles,  and  that  he 
did  not  begin  work  within  30  days  after  the  date  of  the  contract. 
These  matters  have  been  decided  not  to  be  conditions  precedent  to 
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ihe  plaintiff's  right  of  action,  and  the  demurrers  to  these  pleas  are 
therefore  sustained. 

Twelfth.  That  the  plaintiff  did  not,  with  reasonable  diligence,  and 
within  a  reasonable  time  after  the  date  of  the  contract,  in  good  faith' 
begin  the  work,  etc.  It  is  objected  that  these  were  not  conditions 
precedent,  and  that  the  plea,  being  in  the  nature  of  a  plea  in  confes- 
sion and  avoidance,  does  not  in  terms  confess  or  admit  any  of  the 
allegations  contained  in  the  count.  This  plea,  if  intended  to  be  in 
justification  of  the  company's  acts,  should  expressly  or  tacitly  con- 
fess the  act  which  it  is  intended  to  justify.  Avoidance  cannot  be 
pleaded  unless  the  act  complained  of  be  admitted.    Gould,  PI.  c.  6, 


The  defendant  might  have  pleaded  abandonment  on  the  part  of  the 
plaintiff,  or  his  intention  of  abandonment,  and  given  the  want  of  be- 
ginning in  reasonable  time  and  the  want  of  reasonable  diligence  in 
evidence  of  such  abandonment,  or  of  the  intention  to  abandon  the 
work. 

Fourteenth  and  Fifteenth.  These  pleas,  depending  on  the  non-per- 
formance, by  the  plaintiff  of  the  subordinate  time  stipulations  as  a 
bar  to  this  action,  cannot  be  sustained,  since  we  have  already  decided 
that  those  stipulations  are  not  conditions  precedent. 


William  Cbamp  &  Horn  Ship  &  Engine  Building  Go.  v.  Sloan  and 

another. 


1.  Contract — Meeting  of  Minds — Mistake — Intention  of  Party. 

Where  there  is  any  miscarriage  in  expressing  the  mind  of  a  party  to  a  con- 
tract, it  would  seem  to  be  just  that  he  should  be  bound  by  what  he  fairly  ex- 
pressed, whether  he  intended  it  as  he  expressed  it  or  not. 

2.  Practice — Verdict — Weight  of  Evidence. 

Where  the  jury  do  not  come  to  their  finding  without  competent  evidence, 
and  the  verdict  is  not  so  against  any  great  preponderance  of  evidence  as  to 
show  that  it  was  reached  through  passion,  prejudice,  or  other  improper  motive, 
or  want  of  consideration,  and  no  error  of  law  intervenes,  the  verdict  should  be 
sustained. 

Motion  for  New  Trial. 
William  G.  Choate,  for  plaintiff. 
Hamilton  O'Dell,  for  defendant. 

Whebleb,  J.  There  was  no  question  at  the  trial  but  that  the 
plaintiff  commenced  and  proceeded  with  the  construction  of  two 
steam-ships,  until  stopped  by  the  defendants,  upon  some  understand- 
ing with  them  that  the  ships  would  be  wanted,  at  the  price  of  $570- 
000,  wheu  completed,  for  an  enterprise  in  which  they  were  inter- 
ested, and  which  they  hoped  to  carrv  out.    The  point  upDn  which 
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the  case  turned  was  whether  the  plaintiff  proceeded  upon  order  from 
the  defendants  to  build  the  ships  for  them  according  to  the  plaintiff's 
proposals,  or  at  the  plaintiff's  own  risk  as  to  the  ships  being  wanted 
for  the  enterprise.  There  was  direct  and  positive  testimony  that  the 
plaintiff  proceeded  upon  the  order  of  the  defendants,  which  was  cor- 
roborated by  some  circumstances,  so  that,  although  there  was  positive 
evidence  to  the  contrary,  the  jury  did  not  come  to  their  finding  with- 
out  competent  evidence .  Neither  was  the  verdict  so  against  any  great 
preponderance  of  evidence  as  to  show  that  it  was  reached  through 
passion,  prejudice,  or  other  improper  motive,  or  want  of  considera- 
tion. The  evidence  upon  the  principal  point  was  mostly  oral  and 
circumstantial.  It  was  such  as  the  parties  had  the  right  to  have  the 
jury  weigh,  and  such  as  was  very  proper  for  the  jury  to  weigh.  As 
the  parties  had  the  right  to  have  it  weighed,  so  they  have  the  right 
to  have  the  result  stand,  unless  error  in  law  has  intervened.  Any 
other  conclusion  would  impair  the  right  to  a  trial  by  jury,  guarantied 
to  all  parties  to  such  causes. 

The  greatest  doubt  as  to  the  correctness  of  the  rulings  at  the  trial 
has  arisen  upon  that  part  of  the  instructions  to  the  jury  to  the  effect 
that,  if  both  parties  did  not  mutually  understand  that  the  building 
of  the  ship  was  to  be  proceeded  with  for  the  defendants,  upon  their 
contract  to  take  and  pay  for  them,  still  if  the  defendants  gave  the  of- 
ficers of  the  plaintiff,  who  transacted  the  business,  fairly  to  under- 
stand, as  prudent  men  in  the  transaction  of  such  business,  that  the 
plaintiff  might  go  on  and  build  the  ships  for  them,  and  they  would 
take  them  at  the  agreed  price,  the  defendants  would  be  bound.  This 
was  not  intended  to  trench  upon  the  necessity  of  a  meeting  of  the 
minds  of  the  parties  to  make  a  contract.  The  price  and  kind  of  ships 
was  fully  agreed  upon.  The  question  was  whether  the  contract  should 
be  proceeded  with.  The  plaintiff  could  only  act  upon  what  the  defend- 
ants fairly  gave  its  officers  and  agents  to  understand.  If  there  was 
any  miscarriage  in  expressing  the  mind  of  the  defendants  it  would 
seem  to  be  just  that  they  should  be  bound  by  what  they  fairly  ex- 
pressed, whether  they  intended  it  as  they  expressed  it  or  not.  Poth. 
Obi.  19;  Story,  Cont.  §  86;  Adnms  v.  Lindsell,  1  Barn.  &  Aid.  681. 
As,  if  they  had  told  the  plaintiff  to  build  two  ships,  when  they  in- 
tended to  say,  and  understood  that  they  said,  to  build  one,  it  would 
seem  to  be  clear  that  they  would  be  holden  for  the  two.  And  if  they 
told  the  plaintiff  to  go  on  and  build  the  ships,  it  would  seem  to  be 
equally  clear  that  they  would  be  bound,  although  they  did  not  un- 
derstand that  they  told  the  plaintiffs  so. 

Some  point  is  made  as  to  the  correctness  of  the  charge  to  the  jury, 
to  the  effect  that  if  the  defendants  told  the  plaintiff  to  stop  the  work 
the  plaintiff  would  have  the  right  to  stop,  and  the  defendants,  if  the 
work  was  proceeding  on  their  order,  would  be  holden  for  what  had 
been  done.  The  Answer  sets  up,  in  substance,  that  the  defendants 
did  direot  that  the  work  should  cease.    There  is  no  allegation  or 
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proof  that  they  ever  requested  that  it  should  start  again.  They  have 
not  claimed  that  they  were  not  liable  because  the  plaintiff  did  not  go 
on  and  complete  the  ships,  but  have  rested  their  defense  upon  the 
ground  that  they  never  directed  or  requested  the  plaintiff  to  build  the 
ships.  Perhaps  it  would  have  been  more  strictly  correct  to  have 
submitted  nothing  about  the  stopping  of  the  work  to  the  jury,  but,  if 
so,  as  this  finding  was  in  accordance  with  their  admission  of  record, 
the  error  could  not  harm  them. 

No  adequate  ground  for  disturbing  the  verdict  appears;  the  motion 
for  a  new  trial  must  therefore  be  overruled.  Motion  denied,  and  stay 
of  proceeding  vacated. 


1.  Customs  Duties— Appraisement  and  Liquidation  Conclusive— Demurrer 

—Rev.  St.  M  2929,  2930,  2931. 

The  appraisement  and  liquidation  of  duties  by  the  appraiser  and  collector' 
are  binding  and  conclusive  in  all  collateral  proceedings,  and,  in  the  absence  of 
any  reliquidatiou  or  reappraisemcnt,  cannot  be  disregarded  or  reviewed,  ex- 
cept in  the  modes  provided  by  sections  2929,  2930,  and  2931  of  the  Revised  Stat  - 
utes. A  suit  in  the  district  court  is  not  one  of  those  modes.  JIM,  accord- 
ingly, on  demurrer,  that,  after  payment  of  the  duties  as  liquidated,  a  suit  for 
duties  alleged  to  be  due  in  excess  of  the  liquidation,  on  account  of  an  alleged 
untrue  discount,  fraudulently  procured  to  be  allowed  in  tho  appraisement  of 
value,  could  not  be  sustained. 

2.  Same— Action  by  United  States. 

The  above  rule,  frequently  applied  in  this  court  as  against  importers,  must 
be  equally  applied  in  suits  brought  here  by  the  United  States. 

3.  Same— Reafpbaisement. 

A  reappraisement  of  value  may  be  made  without  a  re-examination  of  the 
goods  themselves,  where  the  items  to  be  corrected,  such  as  an  alleged  false  dis- 
count in  the  invoice,  do  not  depend  on  any  inspection  of  the  goods. 

Demurrer  to  Complaint. 

John  Proctor  Clark,  Asst.  Dist.  Atty.,  for  plaintiff. 

Amouxy  Hitch  <k  Woodford  and  Wm.  C.  Wallace,  for  defendant. 

Bbown,  J.  This  suit  is  brought  to  recover  additional  duties  claimed 
to  be  due  to  the  United  States  upon  certain  imported  goods.  The 
complaint  ebarges  that  in  the  invoice  and  entry  the  importer  falsely 
and  fraudulently  represented  that  a  certain  discount  had  been  allowed 
upon  the  goods;  whereas,  in  fact,  no  such  discount  had  been  made 
upon  the  invoice  value.  In  the  liquidation  the  alleged  discount  was 
allowed.  In  effect,  this  suit  is  for  the  purpose  of  recovering  the  duty 
on  the  amount  of  the  discount  alleged  to  have  been  improperly  al- 
lowed in  the  liquidation.  The  defendant  has  demurred  upon  the 
ground  that  no  cause  of  action  is  stated,  inasmuch  as  there  has  been 
no  reliquidation,  and  the  duties,  as  it  appears,  have  been  paid  in  full, 
according  to  the  only  liquidation  ever  made. 
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Whether  a  discount  should  or  should  not  be  allowed,  is  a  question 
belonging  to  the  dutiable  value  of  the  goods.  It  has  long  been  the 
uniform  practice  of  this  court  to  refuse  to  entertain  any  question  con- 
cerning the  dutiable  value  of  imported  goods;  on  the  ground  that  it  is 
for  the  general  appraiser,  the  merchant  appraisers,  or  the  collector, 
as  the  case  may  be,  as  the  tribunal  specially  established  by  law  for 
that  purpose,  to  pass  finally  and  conclusively  on  all  questions  of  value, 
for  the  purpose  of  the  assessment  of  duties. 

The  statutes  (sections  2930,  2931)  making  the  appraisal  of  value 
and  the  liquidation  by  the  collector  "final,"  are  as  binding  and  con- 
clusive upon  the  United  States  as  upon  the  importer,  except  only 
that  the  government  may,  in  certain  cases,  reappraise  the  goods  and 
reliquidate  the  duties.  The  duties,  when  once  fixed  by  a  lawful  ap- 
praisement and  liquidation,  become  the  duties  and  the  onfy  duties  to 
which  the  goods  are  subject,  until  the  amount  as  thus  fixed  is  modi- 
fied, by  some  subsequent  lawful  appraisement  and  liquidation,  or  is 
lawfully  brought  in  review  by  due  protest,  appeal,  or  suit  in  the  cir- 
cuit court  according  to  section  2931.  The  statute  itself  declares  that 
the  goods  "shall  be  liable  io  duty  accordingly,"  i.  «.,  as  liquidated, 
and  not  otherwise.  Iasigi  v.  The  Collector,  1  Wall.  375,  383;  U. 
S.  v.  Cousinery,  7  Ben.  255;  Watt  v.  U.  S.  15  Blatchf.  29;  Stairsv. 
Peaelee,  18  How.  527;  Bartlett  v.  Kane,  16  How.  263,  272;  U.  S.  v. 
Campbell,  10  Fed.  Eep.  818;  U.  S.  v.  Earnshaw,  12  Fed.  Kep.  283, 
286. 

The  conclusive  character  of  such  appraisements  and  liquidations 
rests  not  only  upon  the  fact  that  the  statute  declares  them  "final," 
but  also  upon  the  additional  general  principle  that  the  decision  of 
special  tribunals  established  by  law  for  the  determination  of  particu- 
lar questions,  when  regularly  made,  are  conclusive,  and  cannot  be 
questioned  or  set  aside  collaterally,  except  in  some  mode  specially 
provided  by  law.  Belcher  v.  Linn,  24  How.  522;  Bartlett  v.  Kane, 
16  How.  263 ;  Clinkenbeard  v.  U.  S.  21  Wall.  65 ;  U.  S.  v.  Arre- 
dondo,  6  Pet.  729;  Rankin  v.  Hoyt,  4  How.  335;  U.  S.  v.  Campbell, 
10  Fed.  Rep.  816,  818,  819;  U.  S.  v.  Leng,  18  Fed.  Rep.  20,  22. 

The  present  suit  violates  this  general  principle.  It  seeks  to  recover 
duties  which  have  never  been  liquidated,  and  to  review  and  set  aside 
the  only  liquidation  and  appraisement  ever  made,  by  means  of  a  suit 
in  this  court,  which  is  not  one  of  the  instrumentalities  provided  by 
law  for  such  purposes. 

It  is  urged  that  where  the  goods  have  passed  into  consumption 
and  cannot  be  brought  anew  before  the  appraiser,  no  subsequent  ap- 
praisement or  reliquidation  of  the  duties  can  be  had;  and  that,  conse- 
quently, the  government  is  without  remedy  other  than  by  suit  such 
as  this.  If  that  be  so,  it  is  for  congress  to  supply  the  remedy.  The 
case  of  U.  S.  v.  Frazer,  10  Ben.  347,  cited  in  support  of  this"  view, 
does  not  appear  to  have  been  a  case  of  fraud,  and  the  appraiser  who 
reappraised  the  goods  in  that  case  had  never  seen  the  goods  at  all. 
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Without  questioning  the  soundness  of  that  case,  as  a  general  rule,  it 
should  not  be  applied  where,  as  in  the  present  ease,  the  reasons  for 
it  do  not  exist,  viz.,  where  no  farther  examination  of  the  goods  would 
be  necessary  in  order  to  determine  their  dutiable  value,  and  whether 
the  alleged  discount  should  be  allowed  or  not,  or  for  a  proper  re- 
liquidation  of  the  duties  as  dependent  upon  this  discount.  The  lan- 
guage of  the  court  in  the  case  of  Frazer  is  carefully  guarded,  and  it 
is  not  necessary  to  determine  whether  that  case  should  be  applied 
where  the  importer  has  fraudulently  entered  the  goods  and  removed 
them  beyond  reach  before  the  fraud  is  discovered,  and  when  the  gov- 
ernment officers  still  have  other  clear  and  certain  means  of  deter-, 
mining  the  value  of  the  goods.  '  In  the  case  of  Lisigi  v.  The  Collector, 
1  Wall.  375,  383,  while  it  was  held  that  the  appraisement  and  liqui- 
dation made  by  the  officers  were  conclusive,  so  far  as  respects  all  col- 
lateral proceedings,  it  was  further  held  that  there  might  be  a  reap- 
praisement  by  the  officers  themselves  within  a  reasonable  period. 
The  collector  is,  by  section  2929,  expressly  authorized  to  direct  re- 
appraisements,  and  to  "cause  the  duties  to  be  charged  accordingly." 
As  no  further  inspection  of  the  goods  in  the  present  case  is  requisite 
in  order  to  determine  whether  the  alleged  discount  should  be  allowed 
or  disallowed,  there  is  nothing  here  to  prevent  such  a  reappraise- 
ment,  if  directed  by  the  collector,  and  a  reliquidation  of  duties  accord- 
ingly. 

The  rule  uniformly  applied  in  this  court,  holding  the  appraisement 
and  liquidation  or  reliquidation  final  in  all  such  cases  except  on  ap- 
peal or  suit  pursuant  to  section  2931,  must  be  adhered  to.  Any 
other  rule  would  transfer  to  this  court  the  whole  subject  of  the  duti- 
able value  of  imported  goods,  and  all  those  protracted  examinations 
concerning  value  that  have  hitherto  been  confined  to  the  appraiser's 
and  collector's  tribunal.  To  permit  this  would  not,  in  my  judgment, 
subserve  the  public  interests,  and  would  be  contrary  to  the  plain  in- 
tent of  the  statute.  On  this  very  subject  the  supreme  court,  in  the 
case  of  Bartlett  v.  Kane,  16  How.  272,  say: 

"The  interposition  of  the  courts  in  the  appraisement  of  importations  would 
involve  the  collection  of  the  revenue  in  inextricable  confusion  and  embar- 
rassments. Every  importer  might  feel  justified  in  disputing  the  accuracy  of 
the  judgment  of  the  appraisers,  and  claim  to  make  proof  before  a  jury  months 
or  even  years  after  the  articles  have  been  withdrawn  from  the  control  of  the 
government,  and  when  the  knowledge  of  the  transaction  has  faded  from  the 
memory  of  its  officers. " 

The  court  cannot  act  as  appraiser  or  liquidating  officer  at  the  suit 
of  the  government,  and  refuse  to  do  so  at  the  suit  of  the  importer;  the 
same  rule  must  apply  to  each,  except  in  so  far  as  the  statute  itself 
makeB  a  distinction.  In  no  case  can  the  court  disregard  or  correct  an 
appraisal  or  a  liquidation,  except  after  protest  and  appeal  under  sec- 
tion 2931.  As  against  importers  this  rule  has  often  been  applied. 
The  same  rule  requires  judgment  for*  the  defendant  upon  this  de- 
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mar rer.  U.  S.  v.  Earnshaw,  12  Fed.  Rep.  283 ;  U.  S.  v.  Bradley,  25 
Int.  Rev.  Rec.  75;  Westray  v.  U.  S.  18  Wall.  322;  Watt  v.  U.  S.  15 
Blatchf.  29,  33;  U.  S.  v.  Cousinery,  7  Ben.  251;  Wills  v.  RusseU,  1 
Holmes,  228. 


Whitney  and  others  v.  Robertson,  Collector,  eto. 


Customs  Duties— Treaty— Act  of  Congress—  Exemption  fhom  Doty. 

A  stipulation  in  a  treaty  with  a  foreign  power  that "  no  higher  or  other  duties 
shall  be  imposed  on  the  importation  into  the  United  States  of  any  article,  the 
produce  or  manufacture  of  the  dominion  of  the  treaty-making  power,  •  *  *  / 
than  are  or  shall  be  payable  on  the  liko  articles,  being  the  produce  or  manu- 
facture of  any  other  foreign  country,"  does  not  prevent  congress  from  passing 
an  act  exempting  from  duty  like  products  and  manufactures  imported  from 
any  particular  foreign  dominion  it  may  see  fit. 

On  Demurrer  to  Complaint. 

Charles  Stewart  Davison,  for  plaintiffs. 

Elihu  Boot,  U.  S.  Dist.  Atty.,  and  Saml.  B.  Clark,  for  defendants. 

Wallace,  J.  The  questions  raised  by  the  demurrer  are  the  same 
considered  in  the  case  of  Bartram  v.  Robertson,  15  Fed.  Rep.  212, 
and  for  the  reasons  stated  in  the  opinion  there  delivered  the  de- 
murrer is  sustained. 

Judgment  is  ordered  for  the  defendant. 


Patents  for  Inventions— Novelty— Patent  No.  170,852. 

The  first  and  fifth  claims  of  patent  No.  170,852,  granted  December  7, 1875, 
to  George  Hayes,  for  an  improvement  in  ventilating  louvers,  held  void  for  want 
of  novelty. 

In  Equity. 

J.  H.  Whiteleage,  for  orator. 
Arthur  v.  Briesen,  for  defendant. 

Wheeler,  J.  This  suit  is  brought  upon  letters  patent  No.  170,852, 
dated  December  7,  1875,  and  issued  to  the  orator  for  an  improve- 
ment in  ventilating  louvers.  There  are  five  claims,  the  first  and  fifth 
of  which  are  alleged  to  be  infringed.  A  louver  appears  to  be  an 
opening  in  buildings  crossed  by  a  series  of  slanting  slats  to  exclude 
rain  and  snow,  and  admit  air.    The  patent  describes  a  louver  with 
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an  outer  reticulated  covering  and  carved  slats,  oalled  gutters,  within, 
having  flanges  at  the  upper'  edges  extending  upwards,  and  at  the 
lower  edges  extending  downwards,  both  serving  to  stiffen  the  gutters, 
and  the  lower  one  for  an  attachment  for  the  reticulated  covering. 
The  first  claim  is  for  the  combination  of  the  covering  with  the  gut- 
ters, and  the  fifth  is  for  the  gutters  themselves.  These  gutters  are 
shown  as  slanting,  and  operating  to  shed  rain  or  snow  in  the  same 
manner  as  the  slanting  slats.  The  reticulated  covering  operates  as  a 
screen,  precisely  as  it  would  if  there  were  no  slats.  Neither  operates 
any  differently,  or  accomplishes  any  result  in  connection  with  the 
other  different  from  what  it  would  if  the  other  was  not  there.  They 
appear  to  form  a  mere  aggregation,  and  not  a  patentable  combina- 
tion. Pickering  v.  McCullough,  104  U.  8.  310;  Double-pointed  Tack 
Co.  v.  Two  Rivers  Manuf'g  Co.  109  U.  8.  117;  8.  C.  3  Sup.  Ct. 
Rep.  105.  Further,  slanting  slats  performing  the  same  office  as 
these  were  a  part  of  common  knowledge, — their  existence  is  assumed 
in  the  patent  as  a  known  part  of  a  louver,  on  which  the  invention  was 
set  up  as  an  improvement.  A  screen  like  the  reticulated  covering 
was  also  well  known.  There  would  not  appear  to  be  any  patentable 
invention  in  putting  the  two  to  uses  together  for  which  each  was 
before  well  known  separately. 

The  flanges  to  the  gutters  for  stiffening  them  were  merely  such  addi- 
tions as  would  be  supplied  by  good  workmanship  when  needed.  They 
were  not  new  for  that  purpose.  And  tbe  use  of  the  flange  shape  for 
attaching  the  reticulated  covering  would  appear  to  be  very  obvious. 
These  claims  appear  to  be  without  sufficient  invention  to  uphold 
them. 

Let  there  be  a  decree  dismissing  the  bill  of  complaint,  with  costs. 


1.  Patents  fob  Inventions  — Reissues  8,674,  8,675  —  Sky-Lights  and  Venti- 

lators. 

The  eighth  claim  of  reissued  patent  No.  8,674,  and  the  first,  second,  and 
seventh  claims  of  reissued  patent  No.  8,675,  for  improvements  on  sky-lights 
and  ventilators,  are  not  to  be  found  in  the  original  patent,  and  are  void. 

2.  Same — Reissue  8,689 — Vawdity — Infringement. 

The  second  and  third  claims  of  reissued  patent  No.  8,680,  for  sky-lights  and 
ventilators,  are  not  anticipated  by  any  prior  patents  or  structures,  are  valid, 
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A.  v.  Brieaen,  for  defendant. 
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Wheeler,  J.  This  suit  is  brought  upon  reissued  patents  Nob. 
8,597,  8,674,  8,675,  8,688,  and  8,689,  granted  to  the  orator  for  im- 
provements in  sky-lights  and  ventilators.  They  have  been  before  the 
circuit  court  for  the  Eastern  district  of  New  York,  (Judge  Benedict,) 
and  some  of  them  before  this  court,  (Judge  Goxb,)  and  all  the  claims 
alleged  here  to  be  infringed  have  been  adjudged  to  be  void,  except 
the  eighth  of  8,674,  the  first,  second,  and  seventh  of  8,675,  and  the 
•second  and  third  of  8,689.  Hayes  v.  Seton,  12  Fed.  Rep.  120 ;  Hayes 
v.  Dayton,  20  Fed.  Rep.  690.  Of  these,  the  eighth  of  8,674,  and  the 
first,  second,  and  seventh  of  8,675,  are  not  to  be  found  in  the  original 
patents,  but  were  added  after  the  patents  had  stood  nearly  nine  years 
'  without  them,  and  are  void  for  the  roason  given  in  these  former  cases 
as  to  other  claims,  which  are  concurred  in  and  followed.  There  are 
left  the  second  and  third  claims  of  8,689.  These  claims  in  the  re- 
issue appear  to  be  the  same  as  in  the  original.  They  are  not  shown 
to  be  anticipated  by  any  prior  patents  or  structures,  and  no  good 
reason  is  apparent  for  adjudging  them  to  be  invalid.  The  third  is 
for  a  sash  swinging  on  pivots,  having  exterior  and  overlapping  elastic 
flanges  on  the  sides  and  bottom  of  the  part  of  the  sash  swinging  out- 
ward, forming  an  outer  flashing  for  protection  against  storms.  The 
alleged  infringement  appears  to  have  such  a  flange  at  the  bottom. 
In  Hayes  v.  Seton  there  appears  to  have  been  no  such  flange  on  any 
part  of  the  sash.  There,  no  infringement  of  this  claim  was  found; 
here,  there  appears  to  be  an  infringement  to  the  extent  of  the  use  of 
this  flange  at  the  bottom  of  the  sash . 

The  second  appears  to  be  infringed  by  the  use  of  the  combination  of 
flanged  covering  strips  in  combination  with  hollow  metallic  posts  for 
supporting  glasses,  as  described  in  that  claim.  The  orator  appears 
to  be  entitled  to  a  decree  as  to  these  two  claims  of  this  patent,  and 
the  defendant  as  to  the  residue  of  the  claims  in  controversy;  but,  as 
neither  prevails  fully,  without  costs  to  either. 

Let  there  be  a  decree  for  the  orator  for  an  injunction  and  account 
as  to  the  second  and  third  claims  of  No.  8.689,  accordingly,  without 
costs. 


Electric  Gas  Lighting  Co.  v.  Tillotson  and  another. 


Patents  for  Inventions  —  Reissue  No.  9,743  —  Electrical  Apparatus  for 
Lighting  Street  Lamps. 

Claims  2  and  5  of  reissued  patent  No.  9,743,  granted  to  Jacob  P.  Tirrell, 
assignor,  and  dated  June  7, 1881,  for  electrical  apparatus  for  lighting  street 
lamps,  held  invalid.  1 

In  Equity. 

Edwin  H.  Brown,  for  orator. 


{Circuit  Court,  8.  D.  New  York.    September  18, 1884.) 
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JfSdward  N.  Dickerson,  Jr.,  for  defendant. 

Wheeler,  J.  This  suit  is  brought  upon  reissued  letters  patent 
No.  9,743,  granted  to  Jacob  P.  Tirrell,  assignor,  and  dated  June  7, 
1881,  for  electrical  apparatus  for  lighting  street  lamps.  The  origi- 
nal patent  was  No.  130,770,  dated  August  20,  1872.  The  infringe- 
ment complained  of  was  made  under  patent  No.  230,590,  dated  July 
27,  1880,  granted  to  the  same  Jacob  P.  Tirrell,  assignor  to  George 
F.  Pinkham,  for  an  electric  gas-fighting  apparatus.  One  of  the  de- 
fenses is  that  the  reissue  is  not  supported  by  the  original.  The 
specifications  of  the  original  and  reissue  are  precisely  alike.  The 
original  had  three  claims;  for — 

"(1)  A  circuit-breaker,  located  at  the  burner  and  operated  automatically, 
substantially  as  described.  (2)  In  combination  with  the  above,  a  lever 
adapted  and  arranged  to  open  and  close  the  stop-cock  or  valve  of  the  burner, 
and  carrying  the  circuit-breaker,  substantially  as  herein  described.  (3)  The 
arms,  O2,  sector  wheels,/,  n,  pins,  U2,  mm2,  wires,  M,N,  magnet, E,  lever, 
H,  carrying  the  armature,  G,  circuit-breaker,  J,  and  pawl,  S,  and  the  ratchet- 
wheel,  R,  all  combined  and  arranged  together,  and  applied  to  a  gas-burner  for 
operation,  substantially  as,  and  for  the  purposes  set  forth." 

The  reissue  has  six  claims.  The  first  and  sixth  are  for  combina- 
tions not  found  nor  claimed  to  be,  in  the  alleged  infringing  de- 
vice; the  third  is  the  same  in  each ;  and  the  fourth  in  the  reissue  is 
the  same  as  the  second  in  the  original.  There  is  in  the  alleged  in- 
fringement no  lever  to  open  and  close  the  stop-cock,  and  carrying  the 
circuit-breaker  to  form  the  combination  of  the  original  second,  now 
the  fourth,  claim;  nor  arms,  sector- wheels,  pins,  pawl,  or  ratchet- 
wheel,  to  form  the  combination  of  the  constant  third  claim.  The 
only  claims  remaining,  and  the  only  ones  relied  upon  here,  are  the 
second  and  fifth.    They  are  for — 

"  (2)  In  an  apparatus  for  lighting  gas  by  electricity,  the  helix  of  an  electro- 
magnet, connected  at  one  end  with  the  wire  through  which  the  current  of 
electricity  is  passed,  and  at  the  other  end  with  a  circuit-breaker  located  at 
the  gasiburner,  so  arranged  that  the  current  of  electricity  is  passed  to  the 
circuit-breaker  through  s:tid  magnet,  attracting  an  armature  actuating  mech- 
anism operating  automatically  to  turn  on  the  gas  and  light  the  same  by  the 
effects  of  the  primary  sparks  made  at  the  tip  of  the  burner  from  said  magnet 
in  the  circuit.  (5)  In  an  apparatus  for  lighting  gas  by  electricity,  the  com- 
bination of  a  wire  through  which  a  current  of  electricity  is  passed,  actuating 
mechanism  for  letting  on  the  gas,  an  electro-magnet  electrically  connected 
with  said  wire,  an  armature  operated  by  said  electro-magnet,  mechanism  act- 
uated by  said  armature  breaking  the  circuit  at  the  burner  tip  and  producing 
there  an  electric  spark  or  sparks  for  lighting  the  gas,  the  whole  operating  au- 
tomatically." 

These  claims  do  not  refer  to  any  mechanism  described  for  turning 
on  the  gas  or  breaking  the  circuit,  but  are  drawn  to  apply  to  any 
mechanism  operative  in  the  proper  connection  with  the  parts  de- 
scribed for  those  purposes.  When  the  circuit  is  closed  a  current  of 
electricity  may  be  sent  through  the  helix  and  around  the  circuit  past 
the  burner-tip.    This  will  charge  the  helix  with  electricity,  so  that 
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it  will  attract  the  armature  to  itself.  If  any  mechanism  is  attached 
to  the  armature,  so  that  the  motion  of  the  armature  will  break  the 
circuit  at  the  burner-tip,  a  spark  will  be  found  there  from  the  flowing 
current,  but  the  current,  if  not  too  powerful,  will  cease.  This  will 
relieve  the  helix  from  the  charge  of  electricity  and  the  armature  from 
its  attraction,  and  leave  the  armature  free  to  move  away  from  the 
helix,  and,  by  its  motion  through  the  mechanism,  to  close  the  circuit, 
when,  if  the  supply  of  electricity  is  continued,  the  operation  will  be 
repeated.  The  motion  of  the  armature  may,  by  appropriate  mech- 
anism, be  made  to  open  and  close  the  stop-cock,  as  well  as  to  break 
and  close  the  circuit.  These  claims  seem  to  be  intended  and  appro- 
priate to  cover  this  arrangement  of  the  wires  and  helix  in  the  circuit 
with  the  circuit-breaker,  and  with  the  armature  moving  by  the  force 
of  the  current,  and  some  mechanism  by  which  the  motion  of  the  ar- 
mature will  break  and  restore  the  circuit  and  move  the  stop-cock, 
without  regard  to  the  form  of  the  mechanism.  The  parts  necessary 
to  be  described  are  well  enough  described  with  the  arrangement  of 
the  whole;  the  rest  is  left  to  the  common  knowledge  of  those  skilled 
in  such  matters.  Loom  Co.  v.  Higgins,  105  U.  S.  580.  But  this  ar- 
rangement of  these  parts  was  not  claimed  anywhere  in  the  original 
patent  as  a  part  of  the  invention.  The  first  and  second  claims  con- 
tained no  allusion  to  the  wires,  helix,  or  armature;  the  third  was  for 
these  and  several  other  parts,  all  combined  and  arranged  together, 
and  applied  to  a  gas-burner  for  operation,  thus  showing  an  intention 
to  claim  that  particular  combination  of  the  whole.  Gage  v.  Herring, 
107  U.  S.  640;  S.  C.  2  Sup.  Ct.  Rep.  810;  Clements  v.  Odorless  Ap- 
paratus Co.  100  U.  S.  041 ;  S.  C.  3  Sup.  Ct.  Rep.  525.  The  original 
patent  stood  nearly  nine  years  before  these  claims  were  made:  The 
right  under  which  the  defendant  operates  had  accrued  before  they 
were  made.  They  cannot  be  upheld  now,  as  this  case,  and  the  de- 
cisions made  upon  this  subject,  are  understood.  Miller  v.  Brass  Co. 
104  U.  S.  350. 

Let  there  be  a  decree  that  these  claims  are  invalid,  and  thai  the 
bill  be  dismissed,  with  costs. 


Milligan  v.  Lalanoh  &  Grosjean  Manup'o  Co. 

(Circuit  Court,  S.  D.  New  York.   August  29, 1884. 

L  Patents  for  Inventions—  Assignment— Reject  ion  op  Application— Amend- 
ment bt  Somcitor— Isboe  op  Amended  Patent—  Validity— Ubcovehy  op 
Aobekd  Price. 

M.  made  an  improvement  in  metal  vessels  for  culinary  purposes,  consisting 
of  a  shoulder  around  the  inside  of  the  upper  edge  to  support  the  lid,  and  as- 
signed it  to  L.  to  procure  a  patent ;  and  the  application,  being  rejected  for 
want  of  novelty,  was  amended  by  the  solicitor  to  include  an  inclosed  wire  at 
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the  extreme  edge,  and  a  patent  having  such  a  shoulder  strengthened  at  the 
edge  by  the  wire  was  issued  to  L.,  who  made  und  sold  at  a  profit  vessels  having 
the  shoulder  without  the  wire  and  vessels  having  both  the  shoulder  and  wire, 
and  marked  and  claimed  them  all  as  patented.  M.  claimed  a  royalty  on  all  the 
vessels  sold  under  his  contract  with  L.  Held,  that  if  the  shoulder  without  the 
wire  had  been  new,  so  that  the  patent  would  have  covered  that  as  a  part  of  the 
patented  invention,  L.  could  lawfully  control  the  monopoly  of  the  shoulder 
only;  but  that  when  the  claim  for  that  alone  was  rejected,  and  such  rejection 
acquiesced  in,  it  could  not  be  claimed  that  the  patent  covered  that  alone;  that 
while  as  to  the  public  the  patent  would  be  void  because  M.  did  not  invent  the 
wire ,  and  the  act  of  the  solicitor  in  inserting  it  was  unauthorized,  the  relations 
of  M.  and  L.  were  governed  by  their  contract,  and  that  M.  was  entitled  to  re- 
cover as  claimed. 
2.  Same — Vkkdict — Evidence. 

Upon  examination  of  the  evidence  the  verdict  in  favor  of  plaintiff  is  sus- 
tained. 

At  Law. 

R.  Robertson,  for  plaintiff. 
Abram  Wakeman,  for  defendant. 

Wheeler,  J.  The  plaintiff  was  in  the  employ  of  the  defendant, 
and  made  what  they  supposed  to  be  an  invention  of  a  new  and  pat- 
entable improvement  in  sheet-metal  vessels  for  culinary  purposes, 
consisting  of  a  shoulder  around  the  ipside  of  the  upper  edge  to  sup- 
port the  lid.  He  assigned  it  to  the  defendant  to  procure  a  patent 
upon  it  and  practice  it.  The  defendant  applied  for  a  patent;  the  ap- 
plication was  rejected  for  want  of  novelty;  the  solicitor  amended  it 
to  include  an  inclosed  wire  at  the  extreme  edge,  and  the  patent -No. 
189,250,  dated  April  3,  1877,  was  granted  for  such  a  vessel,  having 
such  shoulder,  strengthened  at  the  extreme  edge  by  such  a  wire.  The 
defendant  made  and  sold  large  quantities  of  the  vessels,  at  a  consid- 
erable profit,  which  had  the  shoulder  without  the  wire,  and  some  at 
some  profit  having  the  shoulder  and  wire,  and  marked  them  all  as 
patented,  with  the  day  and  year  of  this  patent,  and  claimed  to  be 
operating  under  it,  and  this  claim  was  respected.  Upon  the  trial  the 
plaintiff  claimed  that  the  assignment  was  made  upon  an  agreement 
by  the  defendant  to  pay  him  a  royalty  on  the  goods  manufactured 
and  sold  under  the  patent*,  to  be  afterwards  ascertained ;  and  the  de- 
fendant claimed  that  it  was  assigned  pursuant  to  the  terms  of  his 
employment,  and  was  not  to  be  paid  for  except  gratuitously;  that 
the  patent  does  not  purport  to  cover  the  shoulder  without  the  wire, 
and  that  it  is  void  as  to  what  it  does  purport  to  cover,  on  account  of 
the  change  made  by  the  solicitor,  and  otherwise,  so  that  there  was 
no  basis  for  a  royalty.  The  jury  found  for  the  plaintiff  on  this  issue, 
and  stated  the  proportion  of  profits  to  which  they  found  the  plaintiff 
entitled,  under  a  stipulation  of  the  parties.  The  defendant  now 
claims  that  the  verdict  should  be  set  aside  because  not  warranted  by 
the  evidence,  and  because,  with  the  finding  in  his  favor,  the  plaintiff 
is  not  entitled  to  recover. 

As  to  the  finding;  it  seems  to  be  sufficient  now  to  say  that  the  evi- 
dence rested  almost  wholly  in  parol;  that  there  was  enough  on  either 
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side  to  well  warrant  a  finding  that  way,  if  there  had  been  none  on  the 
other;  that  the  determination  of  the  question  depended  upon  the 
credibility  for.  truthfulness  and  accuracy  of  the  witnesses,  all  of  which 
was  within  the  peculiar  province  of  the  jury,  who,  so  far  as  appears, 
considered  the  question  fairly,  and  decided  it  according  to  their  best 
judgment.  This  was  their  duty,  and,  when  so  performed,  the  oourt 
has  no  disposition  or  authority  to  review  their  work.  The  other  is 
the  more  important  question.  If  the  shoulder  without  the  wire  was 
new,  so  that  the  patent  would  cover  that  as  a  part  of  the  patented 
invention,  the  defendant  might  lawfully  control  the  monopoly  of  the 
shoulder  only.  Sharp  v.  Tifft,  18  Blatchf.  132;  8.  C.  2  Fed.  Rep. 
697.  But  when  the  claim  for  that  alone  was  rejected,  and  the  rejec- 
-  tion  acquiesced  in,  it  could  not  afterwards  be  successfully  claimed 
that  the  patent  covered  that  alone. 

'  The  patent  issued  covered  vessels  having  both  the  shoulder  and 
wire,  but  as  the  inventor  did  not  invent  the  wire,  the  aot  of  the  so- 
licitor inserting  it  would  seem  to  be  unauthorized,  and  the  patent,  as 
to  the  public,  void.  Eugleton  Manuf'g  Co.  v.  West,  etc.,  Manufg  Co. 
Ill  U.  S.  490;  S.  C.  4  Sup.  Ct.  Rep.  593.  The  patent  was  invalid, 
apparently,  but  that  does  not  settle  the  rights  of  these  parties  growing 
out  of  their  contract.  Both  acted  in  respect  to  it  as  good.  The  real 
question  now  is  whether  the  fact  of  the  invalidity  is  a  good  answer  to 
this  action  upon  the  contract.  The  relation  of  the  parties  in  respect 
to  the  patent  became  similar  to  that  of  licensor  and  licensee.  The 
defendant  held  the  legal  title  to  the  patent,  but  held  it  to  use  and  pay 
for  the  use.  The  price  was  not  expressly  agreed  upon,  but  the  law 
will  imply  a  reasonable  price,  and  the  question  is  the  same  as  if  there 
had  been  an  agreed  price.  Had  the  plaintiff  retained  the  title  to  the 
patent,  and  the  defendant  taken  a  license  for  an  agreed  royalty,  and 
then  practiced  the  invention  exactly  as  has  been  done,  the  fact  of  the 
invalidity  of  the  patent  would  have  been  no  defense  to  a  suit  for  the 
royalty.  White  v.  Lee,  14  Fed.  Rep.  789;  McKay  v.  Jackman,  17 
Fed.  Rep.  641.  The  defendant  has  had  and  enjoyed  what  was  con* 
tracted  for,  and  it  is  no  answer  to  say  that*the  same  might  have  been 
had  without  the  contract.  The  defendant  eould  not  both  stand  upon 
the  patent  and  repudiate  it,  nor  upon  the  plaintiff's  title  to  the  in- 
vention and  repudiate  that. 
The  motion  for  a  new  trial  is  overruled,  and  the  stay  vacated. 
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Undebwood  v.  Wabben  and  another.1 


{Circuit  Court,  E.  D.  Miitouri.   September  17,  1884.) 


Pa  texts — Estoppkl. 

A  patentee  is  estopped,  as  against  an  assignee,  to  claim,  in  a  suit  for  an  in- 
fringement, that  the  patent  assigned  is  invalid. 

In  Equity.    Exceptions  to  parts  of  answer. 

This  is  a  suit  for  the  infringement  of  a  patent  on  an  improvement 
on  railroad-track  drills,  invented  by  the  complainant.  The  bill  al- 
leges, in  substance,  that  the  patent  claimed  to  have  been  infringed 
was  issued  to  the  complainant,  and  Andrew  Warren  and  Perrin  G. 
March,  the  defendants,  while  they  were  doing  business  together  as 
partners;  that  their  partnership  was  subsequently  dissolved,  and 
that  upon  its  dissolution  Warren  and  March  assigned  their  interests 
in  said  patent  to  complainant  for  a  valuable  consideration,  and  that 
he  then  became,  and  still  remains,  its  sole  owner,  and  that  since  said 
assignments  were  made  to  complainant  the  defendants  have  manu- 
factured and  sold  infringing  machines,  and  still  continue  to  do  so. 

The  answer  alleges,  in  substance,  that  complainant's  patent  is 
invalid.  To  this  the  complainant  excepts,  and  .  raises  the  point  that 
the  defendants  are  estopped  to  deny  the  validitv  of  said  patent. 

G.  M.  Stewart,  for  complainant. 

Parkinson  ds  Parkinson,  for  defendants. 

Tbbat,  J.  The  bill  alleges  that  the  Underwood  patent  was  issued 
.  to  Underwood,  Warren,  and  March,  each  one-third  interest.  It  also 
avers  sundry  transactions  between  the  respective  parties,  whereby 
said  Warren  and  March  conveyed  all  their  interest  therein  to  plain- 
tiff for  full  consideration.  This  court,  at  its  last  term,  examined  at 
length  all  of  the  points  substantially  involved,2  and  held  that  the 
respective  parties  defendant  were  estopped  from  disputing  the  validity 
of  plaintiff's  right. 

The  exceptions,  without  resort  to  verbal  criticism,  are  directed  to 
the  question  of  estoppel,  and,  under  the  allegations  of  the  bill  and 
answer  with  respect  thereto,  the  ruling  of  this  court,  in  the  light  of 
authorities  there  cited,  must  prevail,  and  the  exceptions  be  sustained. 

i Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
*8ee  Rumsey  v.  Buck,  20  Fed.  Rep.  697. 
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McLaughlin  v.  People's  Railwa^  Co.  and  another.1 
(Circuit  Court,  E.  D.  Missouri.   September  19,  1884.) 

Patent — Suit  for  Infringement— Laches— Demtjrreh. 

Bill  for  infringement  of  patent,  alleging  unauthorized  construction  and  use 
of  patented  invention  by  defendant  for  13  years,  and  making  no  excuse  for 
complainant's  failure  to  assert  his  rights  during  that  period,  held  demur- 


In  Equity.    Demurrer  to  bill  for  infringement  of  a  patent. 

Jones  dt  Delano,  with  F.  X.  McCabe,  for  complainant. 

Paul  Bake  well,  for  People's  Railway  Company". 

Brewer,  J.  The  bill  charges  that  letters  patent  for  a  street-ear 
gate  were  issued  to  the  complainant  and  one  J.  F.  Madison  on  Au- 
gust 3,  1869;  that  neither  of  said  patentees  ever  licensed  or  granted 
to  defendant  the  Peopled  Railway  Company,  or  any  one  else,  the 
right  or  privilege  to  make  or  use  said  gate,  and  that  said  defendant 
railway  company  is  now,  and  has  been  for  13  years  last  past,  using 
and  constructing  such  patented  street-car  gates  upon  its  street  cars. 
The  prayer  is  for  injunction  and  accounting.  The  single  question 
which  I  deem  necessary  to  consider  is  whether  there  has  been  such 
laches  on  the  part  of  complainant  as  will  prevent  a  court  of  equity 
from  taking  cognizance  of  this  suit.  The  bill  shows  no  excuse  for 
his  delay;  neither  ignorance  of  the  conduct  of  the  defendant,  nor  in- 
ability on  the  complainant's  part  to  assert  his  rights.  It  is  left  upon 
the  naked  assertion  that  the  patent,  existing  for  now  over  15  years, 
the  defendant  has  for  13  years  been  infringing  thereon. 

Und,er  these  circumstances,  whatever  action  at  law  he  may  have  * 
for  damages,  I  think  his  own  laches  such  as  prevents  a  court  of 
equity  from  interfering  by  injunction.  That  the  general  principles 
of  equity  jurisprudence  control  in  patent  cases  cannot  be  doubted. 
Rev.  St.  §  629,  par.  9  ;  also,  section  4921,  which  last  section  con- 
tains these  words : 

"The  several  courts  vested  with  jurisdiction  of  cases  arising  under  the  pat- 
ent laws  shall  have  power  to  grant  injunctions, according  to  the  course  and 
principles  of  courts  of  equity,  to  prevent  the  violation  of  any  rights  secured 
by  a  patent,  upon  such  terms  as  the  court  may  deem  reasonable." 

Now,  generally  speaking,  the  laches  of  complainant  is  sufficient 
ground  for  non-interference  on  the  part  of  a  court  of  equity.  Nearly 
all  the  life-time  of  this  patent  the  complainant  has  remained  silent, 
by  his  silence  consenting  to,  or  at  least  acquiescing  in,  the  acts  of  the 
defendant.  To  interfere  now  by  injunction  would  seem  manifestly 
inequitable.  That  this  question  of  laches  can  be  raised  by  demurrer, 
and  that  it  is  a  good  defense  to  a  bill  in  equity,  is  abundantly  sus- 
tained by  the  authorities.    In  Walk.  Pat.  §  597,  it  is  said: 

"The  defense  of  laches  can  be  made  in  a  demurrer,  or  in  an  answer,  or  in 
an  argument  on  the  hearing,  without  any  pleading  to  support  it.   But  a 
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plea  Is  not  appropriate  in  such  a  defense;  because,  if  the  bill  shows  delay  and 
is  silent  about  excuses  therefor,  the  method  of  a  plea  would  be  to  state  that 
there  is  no  such  excuse,  and  because,  by  taking  issue  on  such  a  plea  and 
framing  an  excuse,  the  complainant  could  cut  off  all  excuses  and  win  the 
case.  To  guard  against  a  demurrer  based  on  laches,  in  a  case  where  long  de- 
lay intervened  between  the  infringement  and  filing  of  the  bill,  the  bill  ought 
to  state  the  existing  excuses  for  that  delay;  and,  to  guard  against  such  de- 
fense being  started  on  the  hearing,  the  evidence  ought  to  show  whatever  ex- 
cuse the  complainant  can  interpose." 

See,  also,  the  following  authorities :  Maxwell  v.  Kennedy,  8  How. 
222;  Lewis  v.  Chapman,  3  Beav.  133;  Saunders  v.  Smith,  3  Mylne 
&  C.  711;  Collard  v.  Allison,  4  Mylne  &  C.  487;  Wyeth  v.  Stone,  1 
Story,  273 ;  Root  v.  Ry.  Co.  105  U.  S.  215;  Curt.  Pat.  §  440,  in  which 
the  author  says : 

"Where  a  patentee  seeks  an  injunction  against  an  alleged  infringer,  and 
the  evidence  shows  that  this  infringer,  or  others,  have  been  in  the  habit  of 
disregarding  the  exclusive  right  conferred  upon  the  patentee,  and  this  with 
knowledge,  either  actual  or  implied,  on  the  part  of  the  patentee,  the  court  will 
dismiss  the  bill  on  the  ground  that  the  complainant  has  been  guilty  of  laches, 
or  that  there  is  a  want  of  that  exclusive  possession  which  lies  at  the  founda-  * 
tion  of  every  claim  for  an  injunction. " 

These  authorities  enforcing  the  general  rule  of  equity  jurispru- 
dence compel  the  sustaining  o!  the  demurrer.  The  order,  therefore, 
will  be  that  the  demurrer  be  sustained  and  the  bill  dismissed. 


Patents  for  Invention — Infringement — Harvesters — Rock-Bhafts. 

The  -fourteenth  claim  of  the  patent  granted  to  William  Farr  Goodwin  for  an 
improvement  in  harvesters,  bearing  date  April  18,  1876,  construed,  and  held, 
that  the  pivoted  rock-shaft  therein  claimed  is  not  infringed  by  the  rock-shaft 
and  lever  in  the- machine  sold  by  defendant. 


On  Bill,  Answer,  and  Proofs.    Final  hearing. 
W.  F.  Goodwin,  plaintiff  pro  se. 

Bradley,  Justice.  The  bills  of  complaint  in  these  oases  are  founded 
on  certain  letters  patent  issued  to  the  complainant,  bearing  date  the 
eighteenth  day  of  April,  1876,  for  new  and  useful  improvements  in 
harvesters,  which,  it  is  alleged,  the  defendants  have  infringed;  and  the 
prayers  of  the  bills  are  for  an  account  of  profits,  and  a  perpetual  in- 
junction against  further  infringement.  The  specification  of  the  patent 
sets  forth  and  describes  several  devices  connected  with  harvesters, 
which  are  alleged  to  be  new,  and  which  are  the  subject  of  17  different 
claims.    The  device  in  question  in  the  present  case,  alleged  to  be 
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infringed  by  the  defendants,  is  that  which  is  the  sabjeet  of  the  fonr: 
teenth  claim,  which  reads  as  follows :  "In  combination  with  the  cut- 
ter-frame, the  pivotal  rook-shaft,  s,  s\  and  a  tilting  lever  attached 
to  and  actuating  the  rock-shaft,  substantially  as  set  forth."  The  in- 
fringement of  the  invention  thus  claimed  is  the  sole  subject  of  con- 
troversy. The  "pivotal  rock-shaft,"  referred  to  in  the  fourteenth 
claim,  is  not  clearly  described  in  the  specification,  and  is  only  par- 
tially exhibited  in  the  drawings  attached  thereto;  but  its  position  and 
operation  are  so  far  pointed  out  that  we  may  infer  its  form ;  and,  to 
demonstrate  it  more  fully,  the  complainant  has  put  in  evidence  a 
model,  which  he  alleges  to  be  a  true  exhibit  of  the  invention. 

The  principal  object  of  the  apparatus  in. question  is  to  give  the  cat- 
ting device  of  the  harvester  a  rocking  motion,  so  that  the  points  of 
the  guards  or  fingers  and  of  the  cutters  may  be  raised  and  lowered 
as  the  unevenness  of  the  ground,  or  protuberances  upon  it,  may  re- 
quire, without  raising  or  lowering  the  bars  themselves.  It  is  evident 
that  if  the  cutting  apparatus  (including  the  finger  bar  and  cutting 
bar)  were  attached  to  a  frame  or  head-piece,  so  pivoted,  or  so  loosely 
attached,  to  the  main  frame  of  the  machine  as  to  allow  of  a  rocking 
motion,  such  motion  could  easily  be  communicated  by  a  simple  hand- 
lever  attached  to  such  frame  or  head-piece,  and  extending  upward 
and  backward,  so  as  to  be  within  reach  of  the  driver;  and  this 
method  was  resorted  to  in  several  machines  constructed  prior  to  the 
complainant's  invention,  differing  from  each  other  principally  in  the 
mode  of  attaching  the  lever  to  the  head-piece,  or  "cutter-frame,"  as 
it  is  called  in  tho  patent.  Sometimes  the  lever  would  be  attached 
to  a  yoke,  sometimes  it  would  be  bent  in  various  ways,  so  as  to  pass 
around  other  parts  of  the  machinery,  and  not  to  interfere  with  their 
working,  nor  be  prevented  from  having  its  own  proper  movement. 
The  device  of  the  complainant  consists  in  attaching  the  lever,  not  to 
the  cutter-frame  itself,  but  to  one  end  of  an  intermediate  rock-shaft 
situated  below  and  out  of  the  way  of  the  other  machinery,  and  im- 
parting the  rocking  motion  desired  to  this  rock- shaft,  the  other  end 
of  which  is  connected  with  the  cutter-frame  by  a  peculiar  pivoted  ar- 
rangement, and  the  motion  given  to  the  rook-shaft  is  thus  communi- 
cated to  the  cutter-frame,  and,  consequently,  to  the  cutting  appa- 
ratus. The  pivotal  arrangement  referred  to  oonsists  of  the  end  of  the 
rock-shaft  turned  to  a  right  angle  with  the  aiis  of  the  shaft,  enlarged 
near  its  end  into  a  globular  shape,  and  terminating  in  a  pivot,  on 
which  the  cutter-frame  is  mounted ;  the  globular  enlargement  resting 
in  a  standard  provided  with  a  slot  for  its  reception.  It  is  secured  in 
place  by  a  pivot  passing  through  the  globular  enlargement,  and  al- 
lowing it  to  vibrate  up  and  down  when  operated  by  the  rocking  mo- 
tion of  the  rock-shaft. 

This  is  the  pivoted  rock-shaft  mentioned  in  the  fourteenth  claim. 
The  lever  attached  to  it,  and  by  which  the  driver  operates  it,  haB 
three  distinct  parts.  That  held  by  the  hand  of  the  driver  is  above  the 
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main  frame  of  the  machine;  the  second  portion  passes  downward 
through  the  frame,  at  right  angles  with  the  first,  and  has  notches  on 
its  side,  making  a  ratchet  to  hold  it  in  any  position ;  the  third  part 
extends  from  the  lower  end  of  the  second,  under  the  main  frame,  to 
the  rock-shaft.  The  three  sections  are  rigidly  fixed  to  each  other, 
forming  one  rigid  lever.  This  is  the  "tilting  lever"  referred  to  in  the 
fourteenth  claim.  The  Whole  thing,  though  not  specifically  described, 
is  referred  to  in  the  specification  as  follows.  After  describing  the 
cutter  apparatus,  with  its  lugs  or  ears  containing  pivot  holes,  or 
"circular  bearings,"  the  specification  proceeds  thus: 

"The  rear  lug,  8 is  mounted  upon  one  end  of  a  pivoted  rock-shaft,  »*,  #*. 
T,  T1,  T8,  is  a  finger-bar  lever,  attached  to  the  inner  end  of  the  pivoted 
rock-shaft,  s1,  84.  JChe  parts,  T  T1,  of  the 'lever  are  in  substantially  par- 
allel planes,  and  are  connected  by  an  intermediate  section,  T1,  arranged  at 
about  a  right  angle  to  the  parts,  T,  T 2,  and  provided  with  ratchet  teeth,  t. 
That  part  of  the  rock-shaft  which  is  shown  in  section  in  figure  2  is  expanded 
centrally  into  a  globular  bearing,  and  is  seated  in  a  recess  in  an  arm,  b 6,  of 
the  main  frame,  and  is  pivoted  to  this  arm  for  a  further  support;  the  inner 
end,  s4,  being  supported  in  a  bearing  upon  the  under  side  of  the  frame,  but 
not  shown.  The  object  of  making  this  inner  end  curved  is  to  bring  that 
point  which  rests  in  the  last-mentioned  bearing  into  a  line  coincident  with 
the  pivot,  s6,  so  that  when  the  rock-shaft  is  actuated  by  the  lever,  T,  T T  », 
to  rock  or  tilt  the  cutter-frame,  as  indicated  by  the  dotted  lines,  y,  figure  2, 
there  shall  be  no  cramping  of  the  parts." 

Thus  we  see  that  the  thing  claimed  is  the  pivoted  rock-shaft,  with 
the  tilting-lever  attached  to  it  at  one  end,  and  the  lug  of  the  cutter- 
frame  mounted  on  it  at  the  other  end,  having'  the  end  next  to  the 
cutter-frame  enlarged  into  a  globular  bearing,  resting  in  a  slot  or  re- 
cess in  a  standard  or  arm  of  the  main  frame.  Now,  do  the  defend- 
ants infringe  the  patent  for  this  invention  ?  We  have  before  us  one 
of  the  machines  sold  by  the  defendants,  and  also  a  model  of  it  made 
for  more  convenient  inspection.  Looking  at  its  arrangement  for  pro1 
ducing  a  rocking  motion  in  the  cutting  apparatus,  we  find,  it  is  true, 
a  rock-shaft,  and  a  lever  attached  to  one  end  of  it ;  but  we  do  not 
find  the  other  end  of  the  rock-shaft  expanded  into  a  globular  bearing; 
nor  do  we  find  the  cutter-frame  mounted  upon  it;  on  the  contrary, 
we  find  the  other  end  of  the  rock-shaft  provided  with  an  arm  project- 
ing therefrom  at  right  angles,  and  moving  up  and  down,  as  a  rocking 
motion  is  imparted  to  the  rook-shaft.  To  the  end  of  the  arm  is  at- 
tached a  link  which  connects  it  with  a  pin,  forming  the  bearing  on 
which  the  cutter-frame  is  mounted.  This  pin  is  held  in  a  standard, 
or  upright  arm  of  the  main  frame,  in  a  slot  or  hole  vertically  larger 
than  the  pin,  so  as  to  allow  the  pin  to  vibrate  up  and  down,  and  com- 
municate the  rocking  motion  to  the  cutter-frame. 

Notwithstanding  the  want  of  conformity  between  this  device  and 
that  of  the  complainant,  I  should  probably  think  that  the  one  was 
substantially  the  equivalent  of  the  other,  if  the  complainant  had  been 
the  first  to  apply  the  rock-shaft  as  an  auxiliary  instrumentality  in 
producing  the  desired  rocking  motion  of  the  cutting  apparatus.  But 
v.21p,no.9— 37 
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he  was  not.  Without  referring  to  any  other  previous  invention,  that 
of  William  N.  Whitely,  described  in  letters  patent  granted  to  him 
and  dated  November  24,  1868,  contains  a  rook-shaft  used  for  the 
very  purpose  for  which  the  complainant's  is  used.  The  only  merit 
of  the  complainant's  invention  is  the  peculiar  form  of  his  rock-shaft 
and  the  peculiar  mode  of  applying  it.  He  is  not  a  pioneer  in  this 
department  of  machinery.  He  did  not  invent  the  rocking  motion  as 
a  process,  nor  the  first  means  of  producing  it,  nor  the  mode  of  pro- 
ducing it  by  the  intervention  of  a  rook-shaft.  He  does  not  stand  at 
the  head  of  the  line;  he  is  only  an  individual  in  the  line.  He  is  en- 
titled to  what  he  has  invented  and  nothing  more;  and  what  he  has 
invented  is  nothing  but  the  specific  device  which  he  has  patented. 
His  claim  is  to  be  construed  according  to  its  terms,  and  is  limited  by 
them,  and  cannot  be  enlarged  by  construction.  I  am  of  opinion, 
therefore,  that  the  defendants  do  not  infringe  the  complainant's 
patent,  construed,  as  it  must  be,  in  accordance  with  the  decisions  of 
the  supreme  court  on  this  subject. 

The  complainant  supposes  that  his  patent  has  a  broader  applica- 
tion than  that  which  is  now  given  to  it,  because  he  can  apply  a  lever 
directly  to  the  enlarged  globular  bearing,  and  he  exhibits  such  a  lever 
as  an  alternative  in  his  model.  But  by  this  arrangement  he  dis- 
penses with  his  auxiliary  rock-shaft,  which  is  the  very  subject  of  the 
fourteenth  claim,  and  of  the  description  which  was  copied  from  the 
specification.  It  may  be  that  the  other  portions  of  his  patent  are 
independent  of  the  rock-shaft,  and  that  they  may  stand  good  with 
the  use  of  a  lever  applied  directly  to  the  globular  bearing;  but  the 
fourteenth  claim  is  based  entirely  on  the  rock-shaft,  and  cannot  have 
any  force  or  meaning  except  as  applied  to  it.  It  is  unnecessary  to 
examine  the  various  patents  that  have  been  put  in  evidence.  They 
exhibit  the  state  of  the  art  in  detail,  as  already  referred  to  in  general 
terms.  I  am  clear,  from  this  exhibit,  that  the  complainant  is  con- 
fined to  the  specific  device  whioh  he  has  described  and  claimed,  and 
■that  the  machines  sold  by  the  defendants  do  not  contain  it. 

The  bills  must  be  dismissed. 
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Nkwbuby  and  others  v.  Mobsman. 


{Circuit  Court,  8.  D.  New  York.   September  25,  1884.) 


Patents  fob  Irvkktiok*— Time- Lock— Infrihobmkwt. 

Infringement  of  patent  No.  262,094,  granted  to  Henry  F.  Newbury,  An  gnat 
1, 1882,  for  an  improvement  in  time-locks,  held  not  shown,  and  preliminary  in- 
junction refused. 

In  Equity. 

Samuel  A.  Duncan,  for  orators. 
Edmund  Wetmore,  for,defendant. 

Wheeler,  J.  The  clock-work  of  time-locks  regulates  the  move- 
ments of  machinery  to  make  way  for  the  lock-bolt  in  unlocking,  so 
that  way  will  be  made  at  the  proper  time  and  not  sooner.  If  the 
delicate  or  other  parts  of  the  time  movements  are  broken  or  displaced, 
so  as  not  to  hold  the  machinery,  it  will  ran  down  at  once  and  free 
the  bolt.  .  The  orator's  patent,  No.  262,094,  dated  August  1,  1882, 
and  granted  to  Newbury,  is  for  an  improvement  in  such  locks  by 
which  some  part  of  the  mechanism  between  the  power  and  the  bolt 
shall  be  made  yielding  by  a  spring,  so  as  to  disconnect  there  more 
readily  than  the  time  movement  will,  and  leave  the  bolt  fast  in  case 
of  a  shock  to  the  lock  from  the  outside.  There  are  two  claims,  one 
of  which  is  for  the  combination  of  the  connecting  mechanism,  "some 
part  of  which  is  made  yielding  for  the  purpose  of  interrupting  the 
operative  continuity  of  the  mechanism  under  the  force  of  a  shock" 
with  other  parts  of  the  lock ;  the  other  is  for  the  same  combination, 
with  the  addition  to  the  parts  of  a  device  for  holding  the  parts  out  of 
engagement  when  disconnected.  The  alleged  infringement  consists 
in  making  the  connection  between  the  plates  of  the  clock-work  more 
firm,  moving  the  yoke-lever,  by  which  pins  on  the  dials  make  way 
for  the  lock-bolt  away  from  the  front  of  the  dials  to  make  room  for 
throwing  them  forward  out  of  place  and  disconnecting  them,  and 
weakening  the  screws  by  which  they  are  attached  to  their  arbors  to 
make  them  more  easy  to  be  removed  from  their  places  by  a  shock 
from  without. 

Strengthening  the  parts  about  the  clock-work  might  make  the  other 
line  of  mechanism  comparatively  more  likely  to  yield  to  a  shock  by 
making  this  line  less  so,  but  that  would  not  of  itself  seem  to  be  an  in- 
fringement of  the  patent,  which  is  for  making  one  of  a  set  of  parts 
yielding,  and  not  for  making  another  of  another  set  unyielding.  Re- 
moving the  yoke-lever  out  the  way  of  a  forward  movement  of  the  dials 
does  not  appear  to  be  new  with  the  defendant's  locks  made  since  this 
patent.  Locks  were  made  with  the  yoke-lever  back  of  the  dials  long 
before  the  patent  and  before  the  invention.  • 

The  most  important  question  is  whether  the  dials  are  a  part  of  the 
mechanism  made  yielding  for  the  purpose  of  disconnecting  under  the 
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force  of  a  shock,  within  the  meaning  of  the  patent.  They  are  in  their 
former  places,  fastened  by  the  same  form  of  fastening,  but  made 
weaker,  and  perhaps  made  so  for  the  purpose  of  being  made  to  ap- 
pear liable  to  disconnect  in  case  of  a  shook.  Bat  there  is  no  evi- 
dence that  they  will  so  yield.  They  are  fastened  by  a  screw,  appar- 
ently made  to  hold,  and  which  cannot  yield  to  the  force  of  a  shock 
without  being  stripped  of  its  threads.  The  threads  are  small,  bat  the 
dials  are  light,  and  it  does  not  seem  as  if  any  shook  that  would  not 
shatter  the  whole  structure  of  the  lock  would  give  the  dials  momentum 
enough  to  strip  the  screws  out  of  their  threads.  Without  proof  that 
a  shock  would  so  operate  there  is  not  sufficient  proof  to  warrant 
granting  a  preliminary  injunction. 
The  motion  is  therefore  denied. 


L  Patents  for  Inventions— Machine— Process— Extent  of  Use. 

Where  a  patent  clearly  shows  and  describes  a  machine  whose  use  necessarily 
involves  the  production  of  a  certain  process,  no  other  person  can  afterwards 
patent  that  process.   The  first  patentee  is  entitled  to  his  mechanism  for  every 
use  of  which  it  is  capable. 
2.  Same — Results  of  Apparatus  not  Foreseen. 

That  an  inventor,  when  he  perfected  his  apparatus,  did  not  foresee  all  Its 
results,  will  not  invalidate  a  patent,  since  he  is  entitled  to  its  use  for  every  pur- 
pose to  which  it  is  adapted. 
8.  Same— Foreign  Publications— Rev.  St.  ♦  4886. 

Patented  inventions  cannot  be  superseded  by  the  mere  introduction  of  a  for- 
eign  publication  of  a  similar  device,  though  of  prior  date,  unless  the  descrip- 
tion aud  drawings  contain  and  exhibit  a  substantial  representation  of  the  pat- 
ented improvement  in  such  full,  clear,  and  exact  terms  as  to  enable  any  person 
skilled  in  the  art  or  science  to  which  it  appertains  to  make,  construct,  and  prac- 
tice the  invention  to  the  same  practical  extent  as  they  would  be  enabled  to  do 
if  the  information  was  derived  from  a  prior  patent. 
4.  Same — Drawings— Description. 

Drawings  alone,  unaccompanied  by  letter-press  description,  will  never  in- 
validate a  patent. 
6.  Same— Business  Circulars 

Business  circulars,  which  are  sent  only  to  persons  engaged  in  the  trade,  are 
not  such  publications  as  the  law  contemplates  in  Rev.  St.  $  4886. 
ft.  Same— Process  for  Making  Beer— Anticipation— Bartholomae  Patent, 
No.  215,679— Ppaudlbr  Patent.  . 

Letters  patent  No.  215,679,  issued  May  20,  1879,  to  George  Bartholomae.  as 
assignee  of  Leonard  Muller  and  Edmund  Hoffman,  of  Germany,  for  an  "im- 
provement In  processes  for  making  beer,"  held  anticipated  by  patent  issued 
July  2, 1878,  to  John  M.  Pfaudler. 

In  Equity. 

This  was  a  bill  in  equity  for  an  infringement  of  letters  patent  No. 
215,679,  issued  May  20,  1879,  to  George  Bartholomae  as  assignee  of 
Leonard  Meller,  of  Ludwigshafen  on  the  Bhine,  and  Edmund  Hoff- 
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man,  of  Mannheim,  Germany,  for  an  "improvement  in  processes  for 
making  beer."  This  improvement  was  first  patented  in  France,  to 
Leo  Meller  &  Co.,  November  80,  1876,  and  on  February  28,  1877,  a 
Belgian  patent  was  issued  to  the  same  parties.  These  two  were  me- 
chanical and  not  process  patents.  In  1877,  George  Bartholomae, 
president  of  the  plaintiff  corporation,  went  to  Europe,  and  saw  the  in- 
vention, both  the  apparatus  and  process,  in  Hoffman's  brewery  at 
Mannheim.  Returning  in  July  of  that  year,  he  had  a  similar  appa- 
ratus put  up  in  his  brewery  at  Chicago,  early  in  August.  He  then,  by 
agreement  with  Meller  &  Hoffman,  applied  for  and  obtained  a  patent 
in  his  own  name,  April  2,  1878,  No.  201,982.  Learning  that  this 
patent  was  invalid,  he  applied  for  and  obtained  a  new  one  in  the 
name  of  Meller  &  Hoffman,  May  20,  1879,  which  was  assigned  to 
himself  and  is  the  basis  of  this  suit.  The  plaintiff  derives  its  title 
by  assignment  from  Bartholomae,  its  president. 

The  patent  applies  to  the  last  stages  in  the  manufacture  of  beer, 
and  covers  (1)  a  new  process  or  art  intended  to  hasten  the  clarification 
of  the  beverage  and  its  readiness  for  the  market.  Claims  1-5.  (2) 
A  new  process  tending  to  equalize  the  fermentation  in  a  series  of  casks, 
giving  thereby  more  uniform  character  and  effervescence  to  the  product. 
Claims  6,  7.  (3)  Certain  mechanical  means  said  to  be  best  adapted 
in  practicing  the  new  art  of  treatment.    Claim  8. 

The  specifications  begin  with  a  short  statement  of  the  process  of 
brewing,  and  detail  the  disadvantages  which  the  invention  is  designed 
to  obviate.  It  then  states  that  the  invention  consists  in  treating  the 
beer  at  any  stage  of  its  manufacture  by  holding  it  "in  one  or  more 
closed  casks  under  automatically  controllable  carbonic  acid  gas  press- 
ure, generated  either  from  the  mild  fermentation  of  the  beer,  or  arti- 
ficially." 

The  first,  second,  third,  sixth,  and  seventh  claims  only  are  involved 
in  this  suit. 

The  defense  to  the  first,  second,  and  third  claims,  which  are 
broadly  for  the  process  of  preparing  beer  for  the  market  by  holding 
it  under  controllable  pressure  of  carbonic  acid  gas  when  in  the  kneusen 
stage,  is  want  of  novelty;  and  to  the  sixth  and  seventh  claims,  which 
differ  from  the  others  in  applying  this  process  to  a  series  of  closed 
connected  vessels  under  automatically  controlled  pressure  of  carbonic 
acid  gas,  as  before  described,  is  the  anticipatory  device  of  what  is 
known  as  the  Pfaudler  invention,  shown  and  described  in  the  patent 
to  John  M.  Pfaudler,  issued  July  2, 1878.  This  patent  is  now  owned 
by  the  Pfaudler  Process  Fermentation  Company,  of  Rochester,  New 
York,  which  has  assumed  the  conduct  and  control  of  this  defense. 
So  that  the  controversy,  although  in  form  a  mere  infringement  suit 
against  the  defendant,  is  really  a  contest  between  the  plaintiff  and 
the  Pfaudler  Company. 

P.  C.  Dyrenforth,  F.  W.  Cotzhausen,  and  Banning  <fs  Banning,  for 
plaintiff. 
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W.  W.  Leggett  and  George  H.  Lothrop,  for  defendant. 

Brown,  J.  In  the  view  we  have  taken  of  this  case,  it  will  not  be 
necessary  to  pass  upon  the  intrinsic  validity  of  the  plaintiff's  patent 
as  a  process  patent,  or  to  determine  whether  the  first  three  of  Meller 
&  Hoffman's  claims  are  anticipated  by  the  numerous  English  and 
American  patents  which  have  been  put  in  evidence.  These  questions 
have  been  argued  before  the  learned  circuit  judge  for  the  Seventh  cir- 
cuit, and  are  now  pending  before  him  for  decision  upon  a  case  aris- 
ing in  the  district  of  Indiana.1  This  case  has  been  argued  as  if  it 
were  solely  a  controversy  between  the  Meller  &  Hoffman  and  the 
Pfaudler  patents,  and  in  this  connection  we  propose  to  consider  it. 

Conceding  to  the  fullest  extent  the  doctrine  laid  down  for  the  guid- 
ance of  the  profession  in  Coming  v.  Burden,  15  How.  267 ;  Cochrane 
v.  Deener,  94  U.  8.  787;  and  Tighlman  v.  Proctor,  102  U.  S.  722, 
that  a  process  may  be  patented  as  a  "useful  art,"  and  that  another 
may  invent  and  patent  a  machine  by  which  this  process  may  be  per- 
fected, and  that  each  may  be  entitled  to  his  patent,  and  that  neither 
can  uae  the  process  or  machine  of  the  other  without  a  license  from 
him,  it  cannot  be  possible  that  one  may  not  invent  a  machine  de- 
signed and  effective  to  carry  out  a  certain  process  and  yet  be  treated 
as  infringing  a  subsequent  process  patent.  In  other  words :  If  A.  has 
invented  a  machine  for  carrying  out  a  certain  process,  and  has  taken 
out  a  mechanical  patent,  he  cannot  be  deprived  of  the  use  of  suoh 
machine  by  B.,  who  has  subsequently  taken  out  a  process  patent  for 
the  manufactured  article.  The  rights  of  parties  cannot  be  deter- 
mined by  the  form  in  which  they  have  chosen  to  take  out  their  pat- 
ents. Indeed,  we  understand  the  law  to  be  that,  where  a  patent 
clearly  shows  and  describes  a  machine  whose  use  necessarily  involves 
the  production  of  a  oertain  process,  no  other  person  can  afterwards 
patent  that  process.  The  first  patentee  is  entitled  to  his  mechanism 
for  every  use  of  which  it  is  capable.  As  said  by  the  supreme  court 
in  Roberte  v.  Ryer,  91  U.  S.  150,  157 : 

"It  is  no  new  invention  to  use  an  old  machine  for  a  new  purpose.  The 
inventor  of  a  machine  is  entitled  to  the  benefit  of  all  the  uses  to  which  it  can 
be  put,  no  matter  whether  he  had  conceived  the  idea  of  the  uae  or  not."  See, 
also,  Stow  v.  City  of  Chicago,  21  O.  G.  790. 

The  sixth  and  seventh  claims  of  the  Meller  &  Hoffman  patent 
cover  the  process  of  holding  beer  in  a  series  of  closely  connected  ves- 
sels under  automatically  controllable  pressure  of  carbonic  acid  gas. 
The  only  new  result  secured  by  these  claims  over  that  described  in 
the  first  three  claims  is  that  by  connecting  a  number  of  oasks,  in  each 
of  which  the  beer  is  fermenting,  by  a  tube,  the  fermentation  is  equal- 
ized, and  the  beer  in  all  the  oasks  comes  out  alike,  without  depending 
on  the  judgment  of  the  brewer,  as  is  the  case  when  the  casks  are 
bunged  separately.    No  objections  are  taken  to  the  validity  of  these 

1  See  Neva  Proccat  Fermentation  Co.  v.  Mau$,  20  Fed.  Rep.  725. 
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two  claims,  unless  they  are  anticipated  by  the  invention  of  Pfaudler, 
as  above  stated. 

We  are  thus  brought  to  the  consideration  of  the  Pfaudler  patent. 
This  is  an  American  patent,  and  describes  an  apparatus  for  register- 
ing pressure  in  fermenting  vessels  very  similar  to  the  mechanism  em- 
ployed by  the  plaintiff,  and  apparently  effecting  the  same  or  nearly 
the  same  result.  In  1872,  John  M.  Pfaudler,  of  Rochester,  New  York, 
a  young  and  not  a  particularly  intelligent  German,  inexperienced 
in  the  art  of  brewing,  and  a  box-maker  and  carpenter  by  trade,  con- 
ceived the  idea  of  regulating  the  pressure  in  a  vessel  containing  wine. 
To  use  his  own  words : 

MI  ground  up  the  grapes,  put  it  into  open  barrels,  and  waited  until  the  fer- 
mentation started  into  it.  This  is  the  first  fermentation.  And  then,  after 
that,  I  pressed  the  grapes,  ran  off  the  juice,  and  after  that  I  put  it  into  air- 
tight barrels,  to  regulate  this  gas  that  is  caused  by  this  second  fermentation, 
and  settled  the  yeast.  And  then  I  went  to  work  and  put  an  apparatus  on 
there — some  kind  of  an  apparatus,  of  a  water  column  and  pipe — to  settle  the 
yeast,  to  keep  the  barrels  from  bursting  and  keep  them  air-tight,  and  to  stop 
this  overflow  of  the  wine  or  anything." 

This  was  done  in  his  father's  cellar  in  Rochester.  The  casks  were 
not  connected,  and  the  apparatus  consisted  of  a  pipe  rising  from  the 
bung,  and  then  another  running  down  into  a  vessel  containing  water. 
"You  could  make  that  pipe  or  column'  as  high  as  you  wanted  it,  and 
the  pipe  as  long  as  you  wanted  it;  the  higher  you  made  the  column, 
and  the  longer  the  pipe,  the  more  pressure  you  could  keep  back  onto 
the  wine  or  liquor.  The  more  water  you  put  in  that  column,  the  more 
pressure  you  could  keep  back."  He  used  two  on  wine  casks  and  one 
on  a  cider  cask  in  1872.  This  apparatus  he  used  from  1872  to  1874 
without  change,  but  he  says  he  contemplated  a  change  by  "connecting 
the  casks  together  and  putting  up  a  large  water  column  five  or  six 
feet  high,  so  as  to  keep  back  more  pressure,  so  as  to  refine  it  still 
quicker  and  better,"  and  to  avoid  the  expense  of  putting  a  gauge  on 
every  barrel,  for  by  connecting  them  together,  ,if  one  of  them  would 
ferment  faster  than  the  other,  it  wonld  equalize  on  all  the  barrels 
throughout.  In  the  fall  of  1874  he  says  that  he  explained  to  one 
Mitchell  what  he  was  going  to  do,  and  that  he  "wanted  to  connect  the 
casks  all  together  and  use  only  one  water  column;"  that  he  told  him 
he  was  going  to  work  at  it  at  onoe  and  he  could  see  it  in  a  few  months, 
and  that  he  showed  it  to  him  the  next  spring.  In  this  he  is  corrobo- 
rated by  Mitchell,  who  says  that  he  saw  Pfaudler's  apparatus  on  a 
single  cask  in  1872  and  in  1873;  that  in  1874  Pfaudler  explained  to 
him  hiB  connecting  apparatus  and  said  it  would  be  the  "boss"  thing 
for  breweries;  and  in  the  spring  of  1875  he  began  to  improve  his  ap- 
paratus, showed  witness  the  various  parts  as  he  completed  them,  and 
finally  showed  him  the  completed  apparatus  in  operation.  He  pro- 
duced the  original  device  in  evidence,  described  it,  and  made  it  an 
exhibit  in  the  cause.  Early  in  1876  Pfandler's  father  died,  and  Pfaud- 
ler was  unable  to  get  money  to  construct  a  model  and  apply  for  a 
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patent  except  as  he  could  save  up  a  little  at  a  time.  The  date  of  his 
death  is  fixed  at  about  February  6,  1876,  by  the  production  of  the 
receipt  of  the  undertaker,  and  of  the  mason  who  supplied  the  head- 
stone placed  at  his  grave.  Mr.  Mitchell  says  in  this  connection  that 
he  knows  that  this  apparatus  was  used  upon  connected  casks  before 
Pfaudler's  father  died,  which  would  place  it  in  the  autumn  of  1875 
or  early  in  the  following  winter.  Pfaudler's  testimony  is  also  corrob- 
orated by  that  of  his  brother  Caspar,  who  states  that  before  his  fa- 
ther's death  he  knew  that  John  was  using  his  apparatus  in  the  cellar, 
and  that  it  was  then  attached  to  four  barrels,  and  that  he  then  heard 
John  explain  the  apparatus  to  his  father.  This  was  nearly  two  years 
before  the  Meller  &  Hoffman  apparatus  was  put  up  in  the  Bartholomae 
brewery. 

In  March,  1878,  Pfaudler  began  to  buy  materials,  as  fast  as  he 
could  spare  the  money,  for  a  model  for  the  patent-office.  In  May, 
1878,  he  paid  Munn  &  Co.  $65  to  apply  for  a  patent.  This  is  proven 
by  their  receipt.  In  his  testimony  he  relates  how  the  Pfaudler  fam- 
ily saved  the  money  to  construct  the  model  and  apply  for  the  patent. 
He  and  his  brother  Charles  supported  the  family,  and  his  brother 
Caspar's  earnings  were  drawn  on  as  lightly  as  possible  to  accumulate 
a  fund.  But  they  were  obliged  to  use  a  part  of  the  money,  and  it 
took  about  two  years  to  save  enough  to  take  out  the  patent.  He  ex- 
plained the  matter  to  Munn  &  Co.,  signed  the  application,  and  sup- 
posed everything  was  right.  He  swears  that  he  never  heard  of  the 
use  of  an  apparatus  by  which  the  casks  were  connected  as  by  his 
own,  until  the  autumn  of  1877,  when  he  was  told  by  his  brother  Cas- 
par that  he,  Caspar,  was  helping  to  put  up  some  piping  in  the  Bar- 
tholmae  brewery ;  that  the  beer  casks  were  connected  the  same  as  he 
had  connected  them  m  the  cellar,  "but  as  to  the  other  parts  where 
the  pipes  led  to,  he  did  not  know  how  that  worked."  It  was  boxed 
up,  but  at  the  same  time  he  thought  it  was  for  the  same  purpose 
that  he  intended  to  use  his  for,  as  near  as  he  could  judge.  When 
told,  he  stated  he  didn't  care  what  they  had  done;  that  he  was  going 
to  get  his  patented  as  quick  as  he  could  move  himself  about  money 
matters;  that  after  his  own  patent  had  been  granted  he  heard  from 
Caspar  that  the  water  column  and  gauge  were  about  the  same  as  his 
own.  After  the  patent  was  obtained,  his  mother  mortgaged  the 
house  for  $500  to  furnish  money  to  work  with.  He  claims  to  have 
used  the  water  column  to  work  with  in  1875,  and  from  the  subsquent 
fall  and  up  to  and  including  1881.  His  testimony  is  also  corrobo- 
rated by  that  of  one  Colman,  a  manufacturer  of  brass  goods,  who  tes- 
tifies that  Pfaudler  came  to  him  in  the  spring  of  1878  to  have  some 
work  done.  At  first  he  wanted  two  safety-valves  made,  and  shortly 
after  brought  in  a  drawing  of  a  model  he  wanted  to  have  made.  The 
gauges  were  made  about  March  1,  1878,  and  the  drawing  was  deliv- 
ered about  the  same  time.  An  entry  on  his  books  shows  a  charge  in 
connection  with  this  work  on  March  19th.    The  drawing  and  model 
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made  from  it  are  just  like  the  drawing  in  the  Pfaudler  patent.  The 
model  was  completed  Majr  23,  1878.  In  June  he  made  application 
for  his  patent  upon  this  model,  and  on  July  2,  1878,  the  patent  was 
issued. 

It  is  undeniable  that  this  story  is  open  to  grave  suspicion.  The 
singular  coincidence  of  Pfaudler's  invention  with  the  introduction  of 
the  Meller  &  Hoffman  apparatus  in  Bartholomae's  brewery  in  Roches- 
ter; the  fact  that  his  brother  Caspar  had  been  employed  in  assisting 
to  put  this  apparatus  in  the  brewery;  that  his  mother  was  engaged 
in  cleaning  up  the  office  and  keeping  the  beds  in  order  for  the  men 
at  the  same  brewery ;  and  the  further  fact  stated  by  Dr.  Fringe,  one 
of  the  experts,  that  only  a  man  thoroughly  conversant  with  the  art 
.of  brewing,  practically  as  well  as  scientifically,  could  make  and  apply 
the  Meller  &  Hoffman  process,— seem  to  render  it  very  improbable 
that  an  ignorant  young  man,  not  even  a  brewer  by  trade,  and  appar- 
ently destitute  of  scientific  knowledge,  could  have  conceived  and  car- 
ried out  a  plan  which  had  escaped  the  attention  or  baffled  the  inge- 
nuity of  the  most  experienced  brewers  for  centuries.  At  the  same 
time,  there  is  no  attack  upon  his  credibility,  or  upon  his  character,  or 
upon  that  of  his  family  and  his  witnesses.  It  is  true,  his  brother 
Caspar  was  employed  in  putting  up  the  piping  in  the  Bartholomae 
brewery  in  Rochester,  but  this  was  two  years  after  he  claims  to  have 
perfected  his  own  invention ;  and  Caspar  claims  that  these  pipes  ran 
into  a  box  that  was  kept  locked,  so  that  he  could  not  see  what  was  in 
it,  and  he  never  did  see  what  was  in  the  box.  Indeed,  none  of  the 
men  in  the  brewery  knew  what  was  in  the  box  to  which  the  Meller  & 
Hoffman  apparatus  was  connected.  Some  thought  there  was  an  air- 
pump,  and  others  thought  it  was  a  gas-machine.  The  fact  that 
Pfaudler's  mother  was  employed  as  a  charwoman  in  the  same  brew- 
ery seems  to  me  of  little  importance,  as  she  had  no  opportunity  to 
examine  the  apparatus,  is  evidently  childish,  and  was  not  sworn  in 
the  case.  If  these  witnesses  are  to  be  believed,  it  is  highly  improb- 
able, if  not  impossible,  that  Pfaudler  could  have  obtained  a  knowledge 
of  the  Meller  &  Hoffman  process  from  this  brewery,  and  if  fraud  had 
been  in  contemplation  by  Pfaudler's  friends,  it  seems  to  me  they 
would  have  chosen  a  very  different  person  to  carry  it  through  for 
them.  Under  all  these  circumstances,  and  in  view  of  the  corrobora- 
tion of  some  of  the  incidental  portions  of  his  testimony,  I  do  not  feel 
at  liberty  to  cast  it  aside  and  to  say  that  it  is  so  improbable  that  it 
is  unworthy  of  belief. 

It  is  true  that  Pfaudler  seems  to  have  used  his  apparatus  solely  for 
the  fermentation  and  clarification  of  wines  and  cider,  or  to  prevent 
the  bursting  of  the  barrels,  and  to  have  had  a  very  faint  idea  of  the 
important  part  it  was  destined  to  play  in  the  manufacture  of  fer- 
mented liquors;  but  as  it  seems  to  be  equally  applicable  to  the  man- 
ufacture of  beer,  and  is  claimed  in  the  patent  to  be  adapted  to  that 
purpose,  I  Bee  no  valid  reason  why  it  does  not  anticipate  the  patent 
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of  Bartholomae,  which  was  issued  April  2, 1878,  inasmuch  as  it  seems 
to  accomplish  the  same  result.  That  Pfaudler,  when  he  perfected  his 
apparatus,  did  uot  foresee  all  its  results  (and  herein  I  coincide  with 
the  view  taken  by  the  plaintiff)  will  not  invalidate  the  patent,  since 
he  is  entitled  to  use  it  for  every  purpose  to  which  it  is  adapted. 
Walk.  Pat.  §  38;  Ex  part*  Hicks,  16  0.  G.  546. 

The  same  observations  will  apply  to  the  claim  now  made  by  plain- 
tiffs that  Meller  &  Hoffman  made  a  new  invention  in  limiting  the  use 
of  their  apparatus  or  process  to  the  krausen  stage  of  the  manufac- 
ture. ,  If  this  or  any  similar  apparatus  had  been  in  use  at  any  stage 
in  the  process  of  beer^raaking,  it  is  certainly  no  invention  to  apply  it 
at  any  prior  or  subsequent  period  in  the  process  of  manufacture. 

But  by  way  of  reply  to  the  defense  of  prior  invention  by  Pfaudler,. 
it  is  the  plaintiff's  claim  that  it  was  not  until  long  after  Meller  & 
Hoffman  had  sent  their  printed  circulars  into  this  country,  and  thus 
published  their  invention,  that  Pfaudler  ever  perfected  his  device  by 
applying  it  to  connected  casks.  The  position  of  the  plaintiff,  in  this 
connection,  is  that  the  sending  of  the  circulars  into  this  country,  for 
the  purpose  of  introducing  the  invention,  entitles  Meller  &  Hoffman 
to  protection  back  to  the  date  of  their  arrival,  which  it  appears  was 
sometime  prior  to  September  9, 1874.  To  destroy  the  validity  of  this 
patent,  it  must  be  shown  that  the  invention  was  not  patented  or  de- 
scribed in  any  printed  publication,  in  this  or  any  foreign  country,  be- 
fore the  patentee's  invention  or  discovery  thereof.    Rev.  St.  §  4886. 

The  Meller  &  Hoffman  device  was  patented  in  France  on  November 
80,  1876,  but  defendant  claims  to  have  perfected  his  device  in  1875, 
and  to  have  proceeded  with  due  diligence,  considering  his  poverty  and 
ignorance,  to  the  obtaining  of  a  patent  in  1878.  Plaintiff,  however, 
says  that  its  invention  was  first  made  in  Germany,  in  1872,  and  in 
September,  1874,  circulars  were  sent  to  this  country  to  persons  en- 
gaged in  the  brewing  trade,  and  with  the  view  of  introducing  the  Meller 
&  Hoffman  process  into  use  here.  It  is  attempted  to  carry  the  date 
of  the  plaintiff's  invention  back  to  the  time  when  these  circulars  were 
received,  which  was  undoubtedly  anterior  to  the  time  when  Pfaudler 
had  perfected  his  mechanism.  But  it  seems  to  me  there  are  two  ob- 
jections to  these  circulars : 

First.  They  do  not  describe  the  Meller  &  Hoffman  device  with  that 
clearness  and  certainty  which  the  law  requires  for  an  anticipation. 
Thus,  in  Seymour  v.  Osborne,  11  Wall.  516,  555,  it  is  said  that — 

"Patented  inventions  cannot  be  superseded  by  the  mere  introduction  of  a 
foreign  publication  of  the  kind,  though  of  prior  date,  unless  the  description 
and  drawings  contain  and  exhibit  a  substantial  representation  of  the  patented 
improvement,  in  such  full,  clear,  and  exact  terms  as  to  enable  any  person 
skilled  in  the  art  or  science  to  which  it  appertains,  to  make,  construct,  and 
practice  the  invention  to  the  same  practical  extent  as  they  would  be  enabled 
to  do  if  the  information  was  derived  from  a  prior  patent.  Mere  vague  and 
general  representations  will  not  support  such  a  defense,  as  the  knowledge 
supposed  to  be  derived  from  the  publication  must  be  sufficient  to  enable  thosfr 
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skilled  in  tf^e  art  or  science  to  understand  the  nature  and  operation  of  the  in- 
vention, and  to  carry  it  into  practical  use.  Whatever  may  be  the  particular 
circumstances  under  which  the  publication  takes  place,  the  account  published, 
to  be  of  any  effect  to  support  such  a  defense,  must  be  an  account  of  a  com- 
plete and  operative  invention  capable  of  being  put  into  practical  operation." 

8of  in  the  case  of  Hills  v.  Evans,  6  Law  T.  (N.  8.)  90,  Lord  Wbst- 
buky  observes : 

"There  is  not,  I  think,  any  other  general  answer  that  can  be  given  to  the 
question  than  this:  that  the  information  as  to  an  alleged  invention  given  by 
the  prior  publication  must,  for  the  purpose  of  practical  utility,  be  equal  to 
that  given  by  the  subsequent  patent.  The  invention  must  be  shown  to  have 
been  before  made  known.  Whatever,  therefore,  is  essential  to  the  invention 
must  be  read  oat  of  the  prior  publication.  If  specific  details  are  necessary 
for  the  practical  working  and  real  utility  of  the  alleged  invention,  they  must 
be  found  substantially  in  the  prior  publication.  *  *  *  Upon  principle, 
therefore,  I  conclude  that  the  prior  knowledge  of  an  invention,' to  avoid  a 
patent,  must  be  knowledge  equal  to  that  required  to  be  given  by  a  patent, 
viz.,  such  knowledge  as  will  enable  the  public  to  perceive  the  very  discovery, 
and  to  carry  the  invention  into  practical  use." 

Now,  referring  to  the  second  circular,  whioh  is  much  the  fuller  of  the 
two,  Meller  says  that— 

"By  this  device  the  beer  is  transferred  immediately  from  the  fermenting 
tank  into  the  casks,  and  there  placed  under  pressure  of  carbonic  acid.  Here- 
tofore, in  all  breweries  where  beer  has  been  bunged  at  all,  each  cask  was  sep- 
arately bunged,  and  to  prevent  the  bursting  of  the  cask  the  moment  the  beer 
became  ripe,  it  had  to  be  watched  very  closely.  Now,  by  my  process,  a  se- 
ries of  casks  or  even  all  casks  in  one  cellar  are  connected  among  themselves, 
and  with  a  carbonic  acid  generator.  Thus  a  supply  of  carbonic  acid  is  intro- 
duced into  the  beer  immediately  after  the  casks  are  bunged,  while  afterwards 
any  surplus  of  said  acid  generated  into  the  casks  is  let  off  into  the  free  air. 
The  brewer  is  thus  enabled  to  regulate  the  pressure  equally  in  all  casks  con- 
nected with  the  apparatus  to  any  desired  degree." 

ThiB  is  all  there  is  in  the  circular  by  way  of  specification.  It  is 
true  that  annexed  to  it  there  is  an  incomplete  drawing  whioh  might 
possibly,  to  a  skilled  workman,  give  an  idea  as  to  the  real  construc- 
tion of  the  device,  but,  tested  by  the  definition  found  in  the  two  cases 
above  cited,  it  seems  to  me  to  fall  considerably  short  of  the  particu- 
larity required  in  a  patent,  or  in  a  publication  claimed  to  anticipate  a 
patent.  It  is  stated  by  Dr.  Fringe,  the  expert,  as  a  reason  for  omit- 
ting to  describe  them  fully,  that  Meller  was  afraid  that  somebody 
might  steal  his  invention.  It  has  been  frequently  held  that  drawings 
alone,  unaccompanied  by  letter-press  description,  will  never  inval- 
idate a  patent.  In  re  Atterbury,  9  O.  G.  640;  Judson  v.  Cope,  1 
Fisher,  615 ;  Reeves  v.  Keystone,  etc.,  Co.  5  Fisher,  456. 

Second.  It  has  been  held  generally,  and  perhaps  universally,  that 
business  circulars  whioh  are  sent  only  to  persons  engaged  or  supposed 
to  be  engaged  in  the  trade,  are  not  such  publications  as  the  law  con- 
templates in  section  4886.  Pierson  v.  Colgate,  24  0.  G.  203 ;  In  re 
Atterbury,  9  O.  G.  640 ;  Judson  v.  Cope,  1  Fisher,  615;  Reeves  v.  Key- 
stone Co.  5  Fisher  456;  Seymour  v.  Osborne,  11  Wall.  655. 
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Upon  the  whole,  I  have  come  to  the  conclusion,  I  confess  with  a 
good  deal  of  hesitation,  that  Pfaudler  is  the  prior  patentee,  and  that 


1.  Whabves  and  Slips— Obstructions— Sunken  Pile— Damage  to  Vessel. 

A  coal  merchant  having  by  arrangement  with  a  railroad  company,  the  owner, 
obtained  the  exclusive  use  of  a  wharf  and  of  the  slip  adjoining,  for  the  purpose  of 
receiving  coal  upon  cars  of  the  company,  and  of  thence  selling  and  shipping  the 
coal  on  board  vessels  that  he  procures  to  come  to  the  wharf  to  receive  it,  pay- 
ing the  company  a  fixed  sum,  as  wharfage,  for  all  coal  thus  sold  and  shipped, 
is  liable  for  the  damages  to  such  vessels'occasioned  by  a  sunken  pile  near  the 
wharf,  after  notice  of  the  existence  of  the  obstruction  and  of  its  dangerous 
character,  the  vessel  having  been  directed  to  move  over  the  dangerous  spot  by 
his  general  superintendent. 

2.  Same — Liability  op  Owner  and  Occdpant. 

The  liability  of  the  company,  as  owner,  for  the  same  damage,  if  proved,  would 
be  no  defense  to  the  several  liability  of  the  occupant  of  the  wharf. 

In  Admiralty. 

J.  A.  Hyland,  for  libelant. 

Roger  M.  Sherman,  for  respondents. 

Brown,  J.  The  libel  in  this  case  was  filed  to  recover  damages 
occasioned  by  the  sinking  of  a  boat  called  Box  No.  8,  loaded  with 
coal,  at  pier  2,  Elizabethporfc,  New  Jersey,  on  November  4,  1882. 
There  can  be  no  doubt  that  the  immediate  cause  of  the  sinking  of 
the  boat  was  her  settling  down  with  the  ebb-tide,  as  she  lay  along-side 
the  pier,  upon  a  hidden  pile,  which,  as  it  was  subsequently  proved, 
projected  about  a  foot  above  the  bottom  of  the  slip,  and  was  a  foot  or 
two  outside  of  the  face  of  the  pier.  The  evidence  shows  that  when 
the  boat  was  raised,  the  pile,  being  thrust  through  the  bottom  of  the 
boat,  held  her  pinned  fast  for  a  time  after  she  first  floated,  until  she 
was  lifted  high  enough  to  clear  the  pile.  The  statement  of  the  wit- 
ness Brown,  who  superintended  the  subsequent  removal  of  the  pile, 
that  it  was  about  10  or  12  inches  distant  from  the  face  of  the  pier, 
was  but  a  loose  estimate;  he  said  he  did  not  measure  the  distance, 
and  could  not  tell  exactly.  The  face  of  the  pier,  moreover,  was 
somewhat  sloping,  so  that  the  use  of  ordinary  fenders  would  not 
necessarily  have  carried  the  boat's  bilge-log  on  top  of  the  pile,  so  as 
to  save  the  bottom  from  being  penetrated.  I  think  there  is  no  ques- 
tion, upon  the  evidence,  that  the  pile  was  far  enough  from  the  pier 
to  run  through  the  bottom  of  the  boat  inside  of  the  bilge-log  where 
the  hole  was  found. 

The  defendants,  by  agreement  with  the  Jorsey  Central  Railroad 
Company,,  the  owners  of  the  pier,  had  the  exclusive  use  of  the  pier 


plaintiff's  bill  must  be  dismissed. 


Ondebdonk  v.  Smith  and  others. 


(District  Oourt,  8.  D.  New  York.    July  26,  1884.) 


ONDERDOKK  >V.  BMIT*. 


689 


for  the  purpose  of  receiving  coal  brought  there  in  oars  by  the  rail- 
road company,  and  of  selling  the  coal  there,  and  shipping  it  on  board 
vessels  which  were  in  the  habit  of  coming  along-side,  by  the  defend- 
ants' procurement,  to  receive  it.  For  this  exclusive  use  of  the  pier, 
and  of  the  shipping  privileges  in  the  adjacent  slip,  the  defendants 
paid  the  company  five  cents  a  ton  wharfage  upon  all  coal  sold.  The 
company  were  to  keep  the  pier  in  repair,  and,  as  it  would  seem,  the 
slip  also.  The  only  use  of  the  pier  that  the  company  had  was  in 
running  their  cars  down  upon  it  for  the  purpose  of  making  conven- 
ient delivery  of  the  coal  to  the  defendants  for  the  purposes  of  sale 
and  shipment  by  the  latter,  as  above  stated.  The  defendants  had  a 
building  there  which  they  occupied  exclusively  as  an  office;  and  they 
stored  coal  in  bins  on  the  pier.  No  other  person  had  any  right  there. 
The  eoal  that  was  on  the  boat  when  it  was  sunk  bad  been  sold  by  the 
defendants  to  R.  H.  Williams  &  Co.,  to  be  delivered  at  said  pier  free 
on  board;  and  the  last-named  firm  employed  the  boat  to  transport 
the  coal.  The  whole  management  of  the  defendants'  business  there 
was  intrusted  to  one  Devlan,  who  directed  the  boat  to  its  position, 
and,  according  to  the  testimony  of  the  captain,  told  the  latter  that 
the  bottom  of  the  slip  was  good,  and  that  nothing  was  in  the  way. 
This  conversation  is  denied  by  Devlan. 

It  is  immaterial  whether  the  defendants  were,  in  strictness,  lessees 
of  the  pier  or  not.  So  far  as  the  use  of  the  pier  and  of  the  adjoining 
slip  for  the  purpose  of  shipping  coal  from  this  wharf  was  concerned, 
they  were  in  exclusive  possession  and  control.  It  is  this  possession 
and  control  which  are  the  material  things,  under  whatever  arrange- 
ment acquired.  To  this  possession  and  control  the  law  attaches  a 
legal  obligation  to  answer  for  all  obstructions  that  are  known,  or 
might  by  reasonable  diligence  have  become  known,  that  cause  dam- 
age to  vessels  resorting  thither  in  the  regular  course  of  the  business 
carried  on  there  by  those  having  the  use  of  the  wharf  and  slip.  To 
this  liability  it  is  not  essential  that  the  defendant  be  in  sole  posses- 
sion; nor  is  it  material  whether,  as  between  the  occupant  and  the 
owner,  the  former  or  the  latter  is  bound  to  repair.  Both  may  be  lia- 
ble, severally,  for  the  damages,  as  for  a  tort;  and  the  liability  of  the 
occupant  follows  from  the  fact  of  his  possession  and  use,  and  from 
'  the  duty  which  the  law  casts  upon  him'  to  give  notice  and  warning 
against  such  obstructions  to  persons  whom  he  invites  there,  so  long 
as  the  obstructions  remain,  provided  he  himself  has  knowledge  or 
notice  of  them.  The  John  A.  Berkman,  6  Fed.  Rep.  535;  Christian 
v.  Van  Tassel,  12  Fed.  Rep.  884;  Swords  v.  Edgar,  59  N.  Y.  35; 
Leary  v.  Woodruff,  4  Hun,  99;  Cannavan  v.  Conkling,  1  Daly,  509; 
Carleton  v.  Franconia,  etc.,  Co.  99  Mass.  216. 

The  evidence  satisfies  me  that  Mr.  Devlan  had  ample  notice  some 
three  weeks  previous  to  this  accident  oT  the  existence  of  the  obstruc- 
tion, and  of  its  dangerous  character.  At  that  time  another  boat 
grounded  in  the  same  place,  and  sustained  some  injury,  on  notice 


590 


FEDERAL  BBPOBTHB. 


of  which  he  referred  its  owner  to  the  company  for  compensation. 
This  notice  and  this  knowledge  bound  Devlan  to  make  a  thorough 
examination,  and  to  warn  away  all  other  boats  from  the  place  of  the 
accident,  or,  at  least,  not  to  invite  or  direct  them  there  until  the 
obstruction  was  removed.  This  duty  pertained  to  him  as  superin- 
tendent of  the  defendants'  business.  The  evidence  shows  that  the 
examination  made  by  Devlan  was  inefficient,  and  apparently  of  a 
perfunctory  character,  with  no  real  desire  to  find  the  obstruction. 
Had  he  wished  to  find  it,  nothing  would  have  been  easier  than  to  call 
to  his  aid  his  employe,  who  knew  just  where  it  was,  instead  of  saying 
that  he  would  discharge  the  man  if  he  knew  who  he  was.  After  the 
previous  boat  had  caught,  and  full  notice  of  this  had  been  given  to 
Devlan,  it  is  but  just  that  any  subsequent  damage  should  be  made 
good  by  him  and  his  principals,  rather  than  by  innocent  persons  who 
moved  their  boats  to  the  same  place  by  his  directions  without  any 
notice  of  danger.  The  defendants  were  fully  represented  by  Devlan, 
and  are  bound  by  his  neglect.  The  libelant  is  therefore  entitled  to 
judgment.  A  reference  may  be  taken  to  compute  the  damages,  and, 
at  the  same  time,  any  furthenvidence  desired  by  either  party  may  be 
given  as  to  the  exact  place,  nature,  and  extent  of  the  injury,  and  of 
the  previous  condition  of  the  boat. 


Bbouty  v.  Five  Thousand  Two  Hondrbd  and  Fifty- Six  Bundles  or 

Elm  Staves,  etc 


1.  Carrier  of  Goods— Bill  of  Lading — Quantity  of  Goods  Shipped. 

A  bill  of  lading  is  not  conclusive  upon  a  carrier  of  goods  as  to  the  quantity 
received  for  carriage,  but,  like  other  receipts,  may  be  explained. 
-  2.  Sake — Evidence  of  Loss  of  Goods — Action  to  Recover  Freight — Offset. 
Upon  examination  of  tbe  evidence  in  this  case,  held,  that  it  does  not  show 
conclusively  that  the  alleged  loss  of  a  portion  of  the  cargo  occurred  while  the 
same  was  on  the  schooner,  and  that  damages  for  such  loss  could  not,  In  the  ab- 
sence of  proof  that  the  carrier  was  at  fault,  be  allowed  as  an  offset  in  an  action 
to  recover  the  freight 

In  Admiralty. 

Cook  &  Fitzgerald,  for  libelant. 
Marshall,  Clinton  <k  Wilson,  for  olaimant. 

Coxe,  J.  This  is  an  action  for  freight.  The  defense  is  non-deliv- 
ery of  a  part  of  the  cargo.  On  the  tenth  of  May,  1884,  the  libelant, 
who  is  the  owner  and  master  of  the  schooner  Seabird,  for  and  in  con- 
sideration of  the  sum  of  $121.65,  agreed  to  convey  from  New  Balti- 
more, Michigan,  to  Buffalo,  New  York,  certain  property  described  in 
the  bill  of  lading  as  "5,256  bundles  of  staves  and  259  barrels  of  head- 
ing."   As  no  tally  was  made  at  New  Baltimore,  the  only  evidence  at 
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that  time  of  the  number  placed  on  board  is  furnished  by  the  bill  of  , 
lading.  On  or  about  the  sixteenth  of  May  the  Seabird  arrived  at  the 
port  of  Buffalo.  The  consignee  was  duly  notified  and  the  cargo  im- 
mediately discharged.  The  greater  portion  thereof  was,  the  same 
day,  placed  in  freight  oars  by  stevedores  employed  by  the  claimant. 
Two  and  a  half  car-loads,  however,  remained  on  the  dock  all  night. 
When  the  cars  were  loaded  they  were  sealed,  and  were  soon  after- 
wards, by  order  of  the  claimant,  conveyed  to  his  manufactory,  five 
or  six  miles  from  the  dock,  where  they  remained  on  a  siding  till  June 
28th.  On  that  day  a  tally  was  commenced,  which  was  not  com- 
pleted till  July  5th.  It  was  then  that  the  deficiency  of  681  bundles 
of  staves  and  5  barrels  of  heading  was  discovered.  So  far  as  is 
disclosed  by  the  evidence,  no  other  authentic  tally  was  made  at  any 
time.  The  olaimant  refused  to  pay  the  freight  until  the  libelant 
furnished  him  a  statement  showing  that  the  full  number  called  for 
by  the  bill  of  lading  had  been  delivered.  .  He  now  soaks  to  offset 
against  the  freight  the  value  of  the  missing  property.  There  is  no 
theory  upon  which  he  should  be  permitted  to  do  this.  The  libelant 
did  all  that  he  was  bound  to  do.  There  is  not  a  particle  of  evidence 
that  any  of  the  cargo  was  lost,  stolen,  or  destroyed  while  in  his  pos- 
session. It  was  not  of  a  character  to  excite  the  cupidity  of  seamen. 
It  could  not  be  secreted  or  easily  carried  away,  and  it  is  absurd  to 
suppose  that  it  was  wantonly  destroyed.  No  motive,  or  opportunity 
even,  for  fraud  has  been  shown;  no  negligence  has  been  proved. 
Indeed,  nothing  has  been  found  in  the  testimony  which  would  justify 
the  court  in  the  shadow  of  a  suspicion  against  the  libelant  or  any  of 
his  crew.  Every  witness  who  speaks  upon  the  subject  swears  that 
all  of  the  cargo  put  on  board  the  Seabird  at  New  Baltimore  was  de- 
livered at  Buffalo.  This  fact  must  be  regarded  as  conclusively  es- 
tablished. 

It  is  argued  for  the  claimant  that  the  libelant  is  concluded  by  the 
allegations  of  his  libel  and  the  statement  in  the  bill  of  lading  signed 
by  him.  That  having  receipted  for  5,256  bundles  and  259  barrels, 
he  will  not  now  be  permitted  to  say  that  a  less  number  was  placed  on 
his  vessel.  Assuming  this  position  to  be  well  founded,  there  is  not, 
as  before  stated,  sufficient  to  charge  the  loss  upon  the  libelant.  The 
tally,  showing  the  alleged  deficiency,  was  not  made  until  after  the 
property  had  remained  six  weeks  in  freight  oars  on  a  side  track  in  a 
populous  city.  The  libelant  may,  with  reason,  retort  that  if  presump- 
tions and  suspicions  are  to  be  indulged  in,  it  is  quite  as  reasonable 
to  suppose  that  the  loss  occurred  during  the  six  weeks  that  the  prop- 
erty was  on  land  as  during  the  one  week  it  was  on  the  water.  Had 
the  claimant  brought  an  action  for  damages  founded  upon  such  proof, 
it  would  have  been  the  duty  of  the  oourt  to  dismiss  it.  The  evidence 
is  too  speculative  and  conjectural.  But  the  bill  of  lading  is  not  con- 
clusive upon  the  libelant;  like  other  receipts  it  may  be  explained. 
Abbe  v.  Eaton,  51  N.  Y.  410.    It  would  be  an  intolerable  doctrine 
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to  bold  the  carrier  irrevocably  bound  by  every  statement  signed  by 
him  in  the  bustle  and  excitement  of  commerce.  He  should '  always 
be  permitted  to  show  the  truth.  Whether  the  mistake  or  loss  oc- 
curred at  New  Baltimore  or  Buffalo  is  not  material  so  long  as  no 
fault,  can  be  imputed  to  the  libelant. 

There  should  be  a  decree  for  the  libelant,  with  costs. 


The  Colorado. 
(District  (hurt,  N.  D.  New  York.  1884.) 

Admiralty  Practice — Marshal's  Fees— Commissions. 

Where  a  marshal  has  been  paid  his  fees  and  commissions  on  the  sale  of  a 
vessel  under  decree  of  the  district  court,  and  a  claimant  files  a  petition,  on 
which  monition  is  issued,  asking  that  the  balance  of  the  proceeds  of  the  sale 
in  the  registry  of  the  court  be  paid  to  him,  and  it  so  ordered,  the  marshal  ii 
not  entitled,  in  addition  to  his  fees  for  serving  the  process,  to  a  commission 
on  the  amount  paid  to  the  claimant. 

Appeal  from  Taxation  of  Marshal's  Costs. 
James  A.  Murray,  for  marshal. 
[Yilliam  B.  Hoyt,  for  respondent. 

Coxe,  J.  In  May,  1884,  the  propeller  Colorado  was  sold  by  the 
marshal,  under  a  decree,  and  the  proceeds  were  paid  into  court.  His 
fees  and  commissions  for  this  service,  estimated  on  the  entire  amount 
realized,  were  paid  him  in  full.  After  discharging  the  debt  of  the 
libelants  there  still  remained  a  large  sum  in  the  registry  of  the  court. 

On  the  seventh  of  June,  1884,  the  present  proceeding  was  instituted 
by  Frederick  L.  Danforth,  as  receiver,  to  reach  the  amount  so  re- 
maining. A  petition  was  filed  and  a  monition  issued  which  was 
placed  in  the  hands  of  the  marshal  for  service. 

In  addition  to  his  fees  for  serving  mesne  process,  mileage,  etc.,  he 
charged  $49.58  "per  cent,  on  amount  recovered."  This  item  was 
disallowed  by  the  clerk.  The  marshal  now  appeals.  The  clerk  was 
clearly  correct.  The  marshal  had  already  received  his  commissions. 
The  money  was  in  the  registry  of  the  court  and  under  its  control. 
No  action  on  the  part  of  the  marshal  was  necessary  to  restore  it  to 
its  rightful  owner.  When  its  owner  was  found  the  clerk  was  directed 
to  pay  it  over.  That  was  all.  No  process  was  required  and  none 
was  issued,  there  was  no  sale  and  no  settlement.  There  is  no  sec- 
tion of  the  fee-bill  which  directly  or  indirectly  makes  such  a  charge 
permissible,  and  it  is  not  a  case  where  the  discretionary  power  of  the 
eourt  on  the  subject  of  costs  can  be  invoked. 
-  Taxation  affirmed. 
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Matob,  etc.,  v.  Independent  Steam-Boat  Co.  and  others. 

{Circuit  Court,  8.  D.  2Tcte  Tori.   October  1, 1884.) 

L  Removal  of  Cause— Separable  Controversy — Citizenship. 

The  mayor  and  city  council  of  New  York  filed  a  bill  in  the  state  court  agflinsf 
the  Independent  Steam- boat  Company,  a  New  Jersey  corporation,  another  New 
Jersey  corporation,  a  New  York  corporation,  and  a  citizen  of  New  York,  al- 
leging a  combination  to  establish  and  operate  a  ferry  in  violation  of  the  rights 
of  the  city,  and  that  defendants  were  operating  such  ferry,  and  asked  for  an 
injunction  and  accounting.  The  Independent  Steam-boat  Company  removed 
the  case  from  the  state  court.  Held,  that  the  second  subdivision  of  section  639 
of  the  United  States  Revised  Statutes,  having  been  repealed  by  the  act  of  March 
3,  1875,  the  only  authority  for  a  removal  by  one  of  several  parties  defendant  is 
.  that  provision  of  the  act  of  March  3,  1875,  which  permits  it  when  the  contro- 
versy is  wholly  between  citizens  of  different  states,  and  can  be  fully  determined 
as  to  them ;  that  this  was  not  such  a  case,  and  was  not  removable. 

2.  Same— Federal  Question— Petition  bv  one  Co- Dependant. 

Where  there  is  no  separable  controversy,  as  between  the  plaintiff  and  remov- 
ing defendant,  and  the  petition  alleges,  among  other  things,  that  the  contro- 
versy arises  under  the  constitution  and  laws  of  the  United  States,  the  suit  can 
only  be  removed  on  the  petition  of  all  of  the  defendants,  under  the  first  clause 
of  the  second  section  of  the  act  of  March  3, 1875. 

Motion  to  Remand. 
E.  Henry  Lacombe,  for  the  motion. 
Work  do  McNamee  and  Roscoe  Conkling,  opposed. 
Wallace,  J.    This  suit  was  removed  from  the  state  oourt  upon 
the  petition  of  one  of  the  defendants,  the  Independent  Steam-boat 
Company,  a  New  Jersey  corporation.    The  bill  of  complaint  alleges 
a  Combination  between  that  corporation,  another  New  Jersey  corpo- 
ration, a  New  York  corporation,  and  one  Starin,  a  citizen  of  New 
York,  to  establish  and  operate  a  ferry  in  violation  of  the  rights  of  the 
plaintiff,  and  that  defendants  are  now  operating  such  ferry.  The 
prayer  for  relief  is  for  an  injunction  and  an  accounting. 

Under  the  second  subdivision  of  section  630  of  the  United  States 
Revised  Statutes  such  a  suit  might  have  been  removed  upon  the 
petition  of  a  single  defendant,  between  whom  and  the  plaintiff  the 
requisite  diversity  of  citizenship  existed.  But,  as  is  held  in  Hyde  v. 
Ruble,  104  U.  S.  407,  and  King  v.  Cornell,  106  U.  S.  395,  S.  C.  1 
Sup.  Ct.  Rep.  312,  that  subdivision  of  the  section  was  repealed  by 
the  act  of  March  3,  1875.  The'  only  authority,  therefore,  for  a  re- 
moval by  one  of  several  parties  defendant  is  that  provision  of  the  act 
of  March  3,  1875,  which  permits  it  when  the  controversy  is  wholly 
between  citizens  of  different  states,  and  can  be  fully  determined  as 
between  them.  The  controversy  here  is  not  of  such  a  character.  It 
is  not  a  separable  controversy  within  the  decisions  of  this  court. 
Boyd  v.  Gill,  19  Fed.  Rep.  145. 

The  petition  alleges,  among  other  things,  that  the  controversy  arises 
under  the  constitution  and  laws  of  the  United  States.  If  this  is  so, 
the  suit,  can  only  be  removed  on  the  petition  of  all  of  the  defendants, 
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unless  there  is  also  a  separable  controversy  as  between  the  plaintiff 
and  the  removing  defendant.  All  the  substantial  parties  upon  one 
side  of  the  controversy  must  unite  in  order  to  remove  the  suit  under 
the  first  clause  of  the  second  section  of  the  act  of  March  3,  1875. 
Meyer  v.  Construction  Co.  100  U.  8.  457.  Unless  all  desire  and  join 
in  the  removal  it  cannot  be  effected.  Here  the  defendant  Starin  and 
the  New  Tork  corporation  are  as  substantial  parties  defendant  as  is 
the  New  Jersey  corporation. 
The  motion  to  remand  is  granted. 


Will — Prbcato&y  Trust. 

C,  by  will,  left  all  of  his  property  to  his  wife,  withfull  power  of  disposition, 
adding  these  words :  "  I  recommend  to  her  the  care  and  protection  of  my  mother 
and  sister,  and  request  her  to  make  such  gift  and  provision  for  them  as,  in  her 
judgment,  will  be  best.  1  also  request  my  dear  wife  to  make  such  provision 
for  my  daughters,  H.  and  C. ,  as  she  may,  in  her  love  for  them,  choose  to  exer- 
cise." Held,  that  no  precatory  trust  was  created  by  the  use  of  the  words  of  rec- 
ommendation and  request. 

In  Equity. 

W.  W.  &  H.  S.  Foote  and  Grove  L.  Johnson,  for  complainant. 

Crittenden  Thornton  and  Stanly,  Stoney  dt  Hayes,  for  defendant. 

Sawyer,  J.  This  is  a  bill  in  equity  to  establish  a  trust  in  favor  of 
complainant  in  the  estate  of  the  late  David  D.  Colton,  deceased,  in 
the  hands  of  his  devisee  and  legatee,  Ellen  M.  Golton,  and  to  obtain 
a  decree  against  the  defendant  requiring  her  to  make  a  suitable  pro- 
vision out  of  the  estate  devised  and  bequeathed  to  defendant  for  the 
maintenance  of  complainant.  The  will  out  of  which  the  suit  arises 
is  as  follows,  to- wit  : 

"I,  David  D.  Colton,  of  San  Francisco,  make  this  my  last  will  and  testa- 
ment. I  declare  that  all  of  the  estate  of  which  I  shall  die  possessed  is  com- 
munity property,  and  was  acquired  since  my  marriage  with  my  wife.  I  give 
and  bequeath  to  my  said  wife,  Ellen  M.  Colton,  all  of  the  estate,  real  and  per- 
sonal, of  which  I  shall  die  seized  or  possessed,  or  entitled  to.  I  recommend 
to  her  the  care  and  protection  of  my  mother  and  sister,  and  request  her  to 
make  such  gift  and  provision  for  them  as,  in  her  judgment,  will  be  best.  I 
also  request  my  dear  wife  to  make  such  provision  for  my  daughter  Helen, 
wife  of  Crittenden  Thornton,  and  Carrie,  as  she  may,  in  her  love  for  them, 
choose  to  exercise.  I  hereby  appoint  my  said  wife  to  be  the  executrix  of  this, 
my  last  will  and  testament,  and  desire  that  no  bonds  be  required  of  her  for 
the  performance  of  any  of  her  duties  as  such  executrix.  I  authorize  and  em- 
power her  to  sell,  dispose  of,  and  convey  any  and  all  of  the  estate  of  which  I 
shall  die  seized  and  possessed,  without  obtaining  the  order  of  the  probate 
court  or  of  any  court,  and  upon  such  terms  and  in  such  manner,  with  or 
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without  notice,  as  to  her  shall  seem  best.  If  my  said  wife  shall  desire  the  as- 
sistance of  any  one  in  the  settlement  of  my  estate,  I  hereby  appoint  my  friend 
8.  M.  Wilson,  of  San  Francisco,  and  my  secretary,  Charles  E.  Green,  to  be 
joined  with  her  in  the  said  executorship,  and  authorize  her  to  call  in  either  or 
both  of  the  said  gentlemen  to  be  her  co-executors.  And,  in  case  she  shall  so 
unite  either  or  both  of  them  with  her,  the  same  provisions  are  hereby  made 
applicable  to  them  as  I  have  before,  made  for  her  in  reference  to  bonds  and 
duties  and  powers." 

The  question  is,  does  this  will  .create  a  trust  in  favor  of  complain- 
ant ?  Do  the  recommendations  and  requests  found  in  the  will  give 
an  absolute  legacy  to  the  complainant  out  of  the  estate,  and  do  they  - 
constitute  an  imperative  command  to  make  the  provision,  or  is  the 
matter  left  to  the  discretion  of  the  surviving  wife,  as  sole  devisee  and 
legatee,  to  act  in  the  matter  as  her  judgment  and  feelings  shall  dic- 
tate ?  It  cannot  be  denied  that  the  earlier  English  decisions  and  a 
few  of  the  earlier  cases  in  this  country  go  a  long  way  towards  sus- 
taining the  claim  set  up  by  the  complainant.  But  later  oases,  both 
in  England  and  the  United  States,  considerably  limit  the  construc- 
tion given  by  the  earlier  decisions  to  precatory  words  of  a  will,  or 
words  of  request  or  recommendation,  and  some  of  them,  especially  in 
this  country,  fall  little  short  of  repudiating  and  altogether  overruling 
the  earlier  eases.    Says  Story,  on  this  subject : 

"In  the  interpretation  of  the  language  of  wills,  also,  courts  of  equity  have 
gone  great  lengths  by  creating  implied  or  constructive  trusts  from  mere  rec- 
ommendatory and  precatory  words  of  the  testator. "   2  Story,  Eq.  J ur.  §  1068. 

After  considering  the  English  oases  he  adds : 

"The  doctrine  of  thus  construing  expressions  of  recommendation,  confi- 
dence, hope,  wish,  and  desire  into  positive  and  peremptory  commands  is  not 
a  little  difficult  to  be  maintained  upon  sound  principles  of  interpretation  of 
the  actual  intention  of  the  testator.  It  can  scarcely  be  presumed  that  every 
testator  should  not  clearly  understand  the  difference  between  such  expres- 
sions and  words  of  positive  direction  and  command,  and  that,  in  using  the 
one  and  omitting  the  other,  he  should  not  have  a  determinate  end  in  view. 
It  will  be  agreed  on  all  sides  that  where  the  intention  of  the  testator  is  to  leave 
the  whole  subject,  as  a  pure  matter  of  discretion,  to  the  good-will  and  pleas- 
ure of  the  party  enjoying  his  confidence  and  favor,  and  where  his  expressions 
of  desire  are  intended  as  mere  moral  suggestions  to  excite  and  aid  that  dis- 
cretion, but  not  absolutely  to  control  or  govern  it,  there  the  language  cannot 
and  ought  not  to  be  held  to  create  a  trust.  Now,  words  of  recommendation, 
and  other  words  precatory  in  their  nature,  imply  that  very  discretion,  as  con- 
tradistinguished from  peremptory  orders,  and  therefore  ought  to  be  so  con- 
strued, unless  a  different  sense  is  irresistibly  forced  upon  them  by  the  con- 
text. Accordingly,  in  more  modern  times,  a  strong  disposition  has  been  in- 
dicated not  to  extend  this  doctrine  of  recommendatory  trusts,  but,  as  far  as 
the  authorities  will  allow,  to  give  to  the  words  of  wills  their  natural  and  or- 
dinary sense,  unless  it  is  clear  that  they  are  designed  to  be  used  in  a  perempt- 
ory sense."   2  Story,  Eq.  §  1070. 

The  most  favorable  rule  for  complainant  now  recognized,  that  can 
be  deduced  from  the  body  of  the  English  authorities,  is,  doubtless,  that 
stated  by  Lord  Langdalb  in  Knight  v.  Knight,  3  Beav.  173,  where  he 
said: 
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"As  a  general  rule  it  has  been  laid  down  that  where  property  has  been 
given  absolutely  to  any  person,  and  the  same  person  is,  by  the  giver  who  has 
power  to  command,  been  recommended  or  entreated  or  wished  to  dispose  of 
that  property  in  favor  of  another,  the  recommendation,  entreaty,  or  wish 
should  be  held  to  create  a  trust:  (1)  If  the  words  are  so  used  that,  upon  the 
whole,  they  ought  to  be  construed  as  imperative;  (2)  if  the  subject  of  the 
recommendation  or  wish  be  certain;  and  (3)  if  the  objects,  or  persons  intended 
to  have  the  benefit  of  the  recommendation  or  wish,  be  also  certain."  See 
44  Amer.  Dec.  372,  note  to  Harrisons  v.  Harrisons'  Adm'x,  2  Grat.  1. 

On  the  contrary,  in  the  language  of  Story:  "Wherever,  therefore, 
the  objects  of  the  supposed  recommendatory  trusts  are  not  certain  or 
definite;  wherever  the  property  to  which  it  is  to  attach  is  not  certain 
or  definite,-  wherever  a  clear  discretion  or  choice  to  act  or  not  to  act 
is  given ;  wherever  the  prior  dispositions  of  the  property  import  abso- 
lute and  uncontrollable  ownership, — in  all  such  cases  courts  of  equity 
will  not  ereate  a  trust  from  words  of  this  character. "  2  Story,  Eq. 
Jur.  §  1070.  See,  also,  Howard?.  Carusi,  109  U.  S.  733,  734;  S.  C. 
3  Sap.  Gt.  Rep.  575;  citing  and  recognizing  the  rule  as  stated  by 
Story,  and  2  Pom.  Eq.  Jur.  §§  1014-1017,  where  the  subject  is  well 
discussed. 

Upon  a  careful  consideration  of  the  language  of  the  will — giving  the 
words  their  usual  natural  signification,  as  they  would,  doubtless,  be  un-  * 
derstood  almost,  if  not  quite,  universally  by  ordinarily  intelligent  En- 
glish-speaking people,  without  reference  to  any  strained,  artificial,  or 
technical  rules  of  construction — it  appears  to  me  that  two,  at  least, 
if  not  three  of  these  requisite  conditions,  negatively  stated,  are  found 
in  the  will.  The  "objects  of  the  supposed  recommendatory  trusts" 
are,  undoubtedly,  "certain  and  definite," — they  are  the  mother  and 
sister  of  the  testator.  But  "the  property  to  which  it  [the  trust]  is  to 
attach  is  not  certain  or  definite."  "The  subject  of  the  recommejid- 
ation  or  wish"  is,  surely,  not  "certain."  No  specific  property  or 
amount  is  indicated  as  the  subject  of  the  asserted  legacy  or  trust. 
The  testator  only  "requests"  his  general  legatee  and  devisee  "to  make 
such  gift  and  provision  for  them  as  in  her  judgment  will  be  best"  ap- 
parently leaving  the  whole  matter  to  her  judgment  and  discretion. 
How  is  the  court  to  determine  to  what  property,  or  to  what  amount 
of  money,  the  trust  is  to  attach?  Neither  the  property  nor  the 
amount  of  money  is  indicated ;  and  the  testator  has  not  left  the  mat- 
ter to  the  judgment  of  the  court  to  determine,  but  in  express  terms  to 
the  judgment  of  his  surviving  wife,  his  sole  devisee  and  legatee. 
The  subject  is,  therefore,  not  certain  or  definite.  The  testator  has 
neither  indicated  the  particular  property,  nor  the  particular  amount 
of  money,  out  of  the  million  of  dollars  in  value  claimed  to  have  been 
left,  to  which  the  legacy  or  trust  is  to  attach,  nor  has  he  indicated 
any  rule  by  which  the  property  or  amount  can  be  ascertained,  other 
than  the  judgment  of  his  surviving  wife,  which  judgment  she  appears 
to  have  exercised,  for  she  made  gifts  from  time  to  time,  in  small 
sums,  amounting  in  the  aggregate  to  $1,500.    Certainly,  the  property 


Digitized  by 


COLTON  V.  OOLTOW. 


597 


or  amount  of  money  to  which  the  trust,  if  any  there  he,  is  to  attach, 
— the  subject  of  the  recommendation  or  request,  or  the  subject  of  the 
trust,— could  not  well  be  more  uncertain  or  more  indefinite.  In  the 
absence  of  words  expressly  creating  a  trust,  this  indefinitenesB  and 
uncertainty  constitute  strong  evidence  that  the  testator  did  not  in- 
tend  to  create  a  trust.  In  language  quoted  from  Morice  v.  Bishop  of 
Durham,  10  Yes.  536:  "And  wherever  the  subject  to  be  adminis- 
tered as  trust  property,  and  the  objects  for  whose  benefit  it  is  to  be 
administered,  are  not  to  be  found  in  the  will,  not  expressly  creating 
a  trust,  the  indefinite  nature  and  quantum  of  the  subject,  and  the  in- 
definite nature  of  ihe  objects,  are  always  used  by  the  court  as  evi- 
dence that  the  mind  of  the  testator  was  not  to  create  a  trust;  and 
the  difficulty  that  would  be  imposed  upon  the  court  to  say  what  should 
be  so  applied,  or  to  what  objects,  has  been  the  foundation  of  the  ar- 
gument that  no  trust  was  intended;"  or,  as  Lord  Eldon  expresses  it 
in  another  caBe,  {Wright  v.  Atkyns,  Turn.  &  R.  159 :)  "Where  a  trust 
is  to  be  raised,  characterized  by  uncertainty,  the  very  difficulty  of  do- 
ing it  is  an  argument  which  goes,  to  a  certain  extent,  towards  induc- 
ing the  court  to  say  it  is  not  sufficiently  clear  what  the  testator  in- 
tended." See,  also,  Knight  v.  Boughton,  11  Clark  &  F.  548;"  note 
to  section  1070,  Story,  Eq.  Jur.  284,  285.  In  the  notes  to  Harri- 
son* v.  Harrisons'  Adm'x,  2  Grat.  1,  reported  in  44  Amer.  Dec.  875, 
and  in  2  Story,  Eq.  Jur.  §  1073  et  seq.,  notes,  the  cases  are  cited  il- 
lustrating certainty  and  uncertainty  in  a  will,  within  the  meaning  of 
the  condition  of  the  rule  adopted  by  the  courts,  as  to  the  subject  of 
the  recommendation  or  request;  and,  as  it  appears  to  me,  few  of 
those  provisions,  held  to  be  too  uncertain  to  create  a  trust,  are  more 
uncertain  or  indefinite  than  the  provision  in  the  will  in  question. 
And,  in  the  language  of  Lord  Cottjenham  in  Finden  v.  Stephens,  2 
Phil.  142 :  "Words  of  recommendation  are  never  construed  as  trusts 
unless  the  subject  be  certain."  44  Amer.  Deo.  376.  The  will  in 
question,  therefore,  fails  in  this  condition  of  certainty  as  to  the  sub- 
ject, essential  to  the  creation  of  a  trust  by  precatory  words,  even  un- 
der the  English  rule  most  favorable  to  such  trusts  now  recognized. 

Again,  under  that  branch  of  the  rule  stated  by  Story,  that  wher- 
ever "the  prior  dispositions  of  the  property  import  absolute,  uncon- 
trollable ownership,  courts  of  equity  will  not  create  a  trust  from 
words  of  this  character."  2  Story,  Eq.  Jur.  §  1070.  This  will  is  defi- 
cient in  this  one  of  the  elements  from  which  the  intention  to  create 
a  trust  may  be  inferred.  No  language  can  more  clearly  and  unmis- 
takably "dispose  of  property"  absolutely,  or  "import  absolute,  uncon- 
trollable ownership"  in  the  devisee  or  legatee,  than  the  language  of 
this  will,  making  "the  prior  disposition  of  the  property  of  the  tes- 
tator," which  is:  "I  give  and  bequeath  to  my  said  wife,  Ellen  M.  Col- 
ton,  all  of  the  estate,  real  and  personal,  of  which  I  shall  die  seized 
or  possessed,  or  entitled  to."  And  further  on  in  his  will  the  testator 
adds :  "I  authorize  and  empower  her  to  sell,  dispose  of,  and  convey. 
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any  and  all  of  the  estate  of  which  I  shall  die  seized  and  possessed, 
without  obtaining  the  order  of  the  probate  court,  or  of  any  court, 
and  upon  such  terms  and  in  such  manner,  with  or  without  notice, 
as  to  her  shall  seem  best."  If  this  language  of  gift  and  devise,  and 
this  power  to  dispose  of  and  control,  does  not  constitute  "a  prior  dis- 
position of  the  property,"  which  "imports  absolute  and  uncontrol- 
lable ownership,"  then  I  am  at  a  loss  to  know  what  would  express 
that  idea  or  effect  such  a  purpose.  In  this  respect,  also,  the  will  is 
deficient  in  one  of  the  elements  suggested  by  Story  as  necessary  to 
create  a  trust  from  mere  precatory  words,  or  words  of  recommend- 
ation, or  expressing  a  desire. 

Again,  are  the  words,  considered  by  themselves,  "bo  used  as,  upon 
the  whole,  they  ought  to  be  construed  as  imperative,"  or  is  there  "a 
clear  discretion  or  choice  to  act  or  not  to  act"  given,  irrespective  of 
other  elements  to  be  considered.  The  language,  and  all  the  lan- 
guage, to  be  considered  on  this  point,  is,  "/  recommend  to  her  the  care 
and  protection  of  my  mother  and  sister,  and  request  her  to  make  such 
gift  and  provision  for  them  as  in  her  judgment  will  be  beet;"  or,  in  ef- 
fect, I  do  not  myself  make  any  gift  or  any  provision  for  them,  ac- 
cording to  my  judgment,  or  determine  how  much  they  ought  to  have, 
but  I  recommend  them  "to  her  care  and  protection;"  and  I  "request 
her  to  make  such  gift  and  provision  for  them  as  in  her  judgment  will 
be  best." 

By  the  express  terms  of  the  Civil  Code  of  California,  "a  will  is  to 
be  construed  according  to  the  intention  of  the  testator,"  and  the 
"testator's  intention  is  to  be  ascertained  from  the  words  of  the  will, 
taking  into  view  the  circumstances  under  which  it  is  made,  exclusive 
of  his  oral  declarations."  "All  parts  of  the  will  are  to  be  oonstrued 
in  relation  to  each  other,  and  so,  as  if  possible,  to  form  a  consistent 
whole."  "A  clear  and  distinct  devise  or  bequest  cannot  be  affected 
*  *  *  by  any  otJur  words  not  equally  clear  and  distinct,  or  by  in- 
ference or  argument  *  *  *  from  other  parts  of  the  will"  "The 
words  of  a  will  are  to  be  taken  in  their  ordinary  and  grammatical 
sense,  unless  a  clear  intention  to  use  them  in  another  sense  can  be 
collected,  and  that  other  can  be  ascertained."  Civil  Code,  §§  1317, 
1318,  1321,  1322,  1324.  It  seems  to  me  that,  under  these  rules, 
it  is  impossible  to  hold  it  to  have  been  the  intention  of  the  testator 
himself  to  give  absolutely  any  portion  of  his  estate,  to  be  held  in 
trust  for  complainant.  The  language  is  plain  and  readily  under- 
stood, taking  the  words  in  their  ordinary  and  grammatical  sense. 
The  testator  manifestly  appreciated  the  difference,  which  every  one 
must  recognize,  between  words  of  absolute  devise  or  bequest,  and 
mere  words  of  recommendation  or  request.  To  construe  these  latter 
words  of  recommendation  and  request  as  meaning  precisely  the  same 
thing  as  words  of  absolute  bequest,  would  be  to  give  them  a  meaning 
entirely  different  from  the  sense  in  which  they  are  ordinarily  used 
and  ordinarily  understood.   The  "clear  and  distinct"  prior  absolute 
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"devise  and  bequest"  to  the  defendant  of  all  his  estate,  in  language 
which  it  is  impossible  to  misunderstand,  would  be  materially  "af- 
fected" by  converting  an  indefinite  and  unasoertainable  part  of  the 
absolute  estate  given  to  defendant  into  a  trust,  by  "words  not  equally 
clear  and  distinct"  by  "inference  or  argument  from  other  parts  of 
the  will,"  contrary  to  the  rule  expressly  laid  down  by  the  Code.  Had 
the  testator  intended  to  give  any  part  of  his  estate  absolutely  in  trust 
for  the  complainant,  he  would  certainly  have  so  stated,  and  would 
have  declared  what  part,  or  how  muoh  money,  he  intended  to  set 
apart  for  her.  He  would  have  made  the  extent  of  his  bequest  "clear 
and  distinct," — as  clear  and  distinct  as  the  devise  to  the  defendant, 
— and  not  left  it  to  the  sole  judgment  of  the  defendant  to  determine 
the  amount  or  character  or  value  of  the  bequest,  or  the  extent  of  his 
bounty. 

The  language  of  the  will  cited  seems  to  be  plain  and  intelligible. 
It  iB  not  the  language  of  gift  or  devise,  or  the  language  of  command. 
It  is  clearly  language  of  recommendation  and  request,  leaving  the 
matter  to  the  discretion  and  judgment  of  his  surviving  wife  to  carry 
out  his  suggestion  or  not,  or  to  such  extent  as  seems  to  her  best, 
according  to  the  dictates  of  her  own  discretion  and  judgment.  Suoh 
is  the  plain  import  of  the  words,  as  they  would  ordinarily  be  under- 
stood when  taken  by  themselves,  and  considered  by  the  great  mass 
of  English-speaking  people,  without  reference  to  strained,  artificial, 
or  technical  rules  of  construction.  They  are,  as  it  seems  to  me,  so 
plain  to  the  common  mind  as  not  to  need  interpretation.  But  when 
we  come  to  call  in  other  elements  recognized  by  the  rules  of  con- 
struction heretofore  adopted  by  the  courts  for  the  purpose  of  aiding 
in  converting  the  recommendation  and  request  into  a  command  or 
gift,  we  still  find  that  all  these  elements  except  one — the  certainty  as 
to  the  objects — are  wanting.  The  testator  manifestly  understood 
the  force  of  language.  He  knew  well  what  language  to  use  to  ex- 
press his  intention  to  make  a  devise  or  bequest.  There  is  no  uncer- 
tain sound  in  "I  give  and  bequeath  to  my  wife,  Ellen  M.  Golton,  all 
of  the  estate,  real  and  personal,  of  which  I  shall  die  seized  or  pos- 
sessed." If  he  had  intended  to  make  a  gift,  bequest,  or  devise  to  his 
mother  and  sister,  he  certainly  knew  in  what  language  to  express 
that  intent,  and  he  would  have  said  so,  and  how  much.  He  has  ex- 
pressed, in  specific  language,  no  intention  to  give  to  them  directly, 
or  to  any  one  in  trust  for  them,  any  portion  of  his  estate;  or,  if  any 
portion,  what  particular  portion,  or  how  much.  He  has  simply  used 
words  of  recommendation  and  request  to  his  sole  devisee  and  lega- 
tee, and  left  the  whole  matter,  in  express  terms,  to  her  judgment. 
This  is  the  plain,  natural  meaning  of  his  language,  when  taken  by 
itself,  or  when  considered  in  connection  with  all  the  other  language 
nf  the  will.  When  we  consider  the  concise,  clear,  and  specific  lan- 
guage of  this  brief  will,  in  all  its  other  parts,  it  seems  impossible 
that  the  testator  should  have  usod  words  of  mere  recommendation 
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and  request  to  his  wife,  committing  the  whole  matter,  as  to  the  gifts 
and  provisions  for  them,  in  express  terms,  to  her  judgment;  that  he 
should  have  requested  her  to  make  the  gift,  when  he  intended  to 
make  a  gift,  legacy,  or  devise  to  them  himself, — when  he  intended  to 
command. 

It  is  urged,  on  the  part  of  the  claimant,  that  in  this  class  of  oases 
a  wish  expressed  or  a  simple  request  to  the  devoted  and  obedient  wife 
is  equivalent  to  a  command.  This,  when  voluntarily  recognized  as 
an  obligation  by  the  wife  in  the  affairs  of  married  life,  may  be  a  very 
proper  and  salutary  principle  and  practice  in  marital  polity  and  do- 
mestic etiquette;  but  it  is  too  romantic,  too  largely  deficient  in  the 
sanctions  of  the  obligations  of  positive  law,  too  loose  and  uncertain, 
to  be  adopted  by  the  courts  as  a  rule  of  law  by  which  large  estates 
are  to  be  distributed,  in  opposition  to  the  plain,  ordinary,  actual,  mat- 
ter-of-fact sense  of  the  words  of  a  will.  As  to  myself,  I  fully  concur 
with  Vice-chancellor  Hart  in  his  observations  in  Sale  v.  Moore,  1 
Sim.  540,  "that  the  first  case  that  construed  words  of  recommenda- 
tion into  a  command  made  a  will  for  the  testator,  for  every  one  knows 
the  distinction  between  them."  He  further  adds  that  "the current  of 
authorities  of  late  years  has  been  against  converting  the  legatee  into 
a  trustee."  See  44  Amer.  Dec.  378,  note.  In  my  judgment,  to  hold 
that  the  precatory  words  and  words  of  recommendation  found  in  the 
will  of  the  late  Gen.  Colton  creates  an  indefinite  trust  in  an  unascer- 
tained and  uncertain  quantum  of  the  estate  of  the  deceased  in  the 
hands  of  Mrs.  CJolton,  for  the  benefit  of  the  mother  and  sister  of  the 
testator,  would  be  to  make  a  will  for  the  deceased,  and  not  to  execute 
the  will  made  by  him. 

.An  argument  is  sought  to  be  derived,  in  favor  of  a  construction  cre- 
ating a  trust,  from  the  last  two  clauses  in  the  will,  relating  to  co-ex- 
ecutors. In  case  the  executrix  should  desire  assistance  in  the  exe- 
cution of  the  will,  the  testator  provisionally  appoints  two  other  gen- 
tlemen as  executors,  and  authorizes  the  executrix  to  associate  either 
one  or  both  as  co-executor  or  co-executors,  "and  in  case  she  shall  so 
unite  either  or  both  with  her,  the  same  provisions  are  hereby  made 
applicable  to  them  as  I  have  before  made  for  her  in  reference  to  bonds 
and  duties  and  powers."  It  is  argued  that  under  this  provision  the 
recommendation  and  request  as  to  care  and  provision  for  the  testa- 
tor's mother  and  sister  would  impose  the  same  trust  on  them  as  is 
imposed  upon  Mrs.  Colton,  and  that,  certainly,  as  to  them  the  re- 
quest is  equivalent  to  a  command,  and  being  so  as  to  them,  they  must 
have  tbe  same  construction  with  respect  to  Mrs.  Colton.  But  the 
character  of  Mrs.  Colton  as  executrix,  and  as  devisee  and  legatee,  are 
wholly  different  and  distinct.  These  words  of  recommendation  and 
request  were  addressed  to  her  as  the  wife  of  the  testator,  and  his  dev- 
isee and  legatee,  and  not  as  the  executrix  of  his  will, — as  owner  and 
not  administratrix  of  his  estate.  She  has  performed  alliier  trusts 
as  executrix;  the  estate  has  been  settled  and  distributed  to  her  as 
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devisee  and  legatee,  and  she  bas  been  discharged  from  her  trust  as 
executrix.    So  it  appears  from  the  bill. 

This  suit  is  brought  against  her  to  enforce  a  trust  vested  in  her  as 
legatee,  for  the  benefit  of  complainant,  and  not  against  her  in  her 
representative  character  of  executrix.  So,  the  closing  passage  of  the 
will,  -making  the  same  provision  applicable  to  her  co-executor  or  co- 
executors  in  the  contingency  provided  for,  "as  I  have  before  made 
for  her  in  reference  to  bonds  and  duties  and  powers,"  has  sole  refer- 
ence to  the  bonds  waived,  and  to  the  "duties  and  powers"  conferred 
on  her  as  executrix.  It  confers  no  rights  or  powers  or  duties  upon 
these  co-executors  in  the  character  of  devisees  or  legatees ;  and  no  ar- 
gument can  be  derived  from  this  passage  to  support  the  creation  by 
the  court  of  a  trust. 

Upon  the  views  thus  taken  upon  the  construction  of  the  will  it  is 
unnecessary  to  notice  the  other  points  argued  under  the  demurrer. 
The  demurrer  is  sustained,  and,  as  the  whole  case  depends  upon  the 
construction  of  the  will,  no  amendment  can  be  made  to  the  bill  that 
will  obviate  the  objection  taken  by  the  demurrer.  The  bill  must 
therefore  be  dismissed ;  and  it  is  so  ordered. 


Vill- Precatory  Trust. 

Colton  v.  Chiton,  ante,  694,  followed,  demurrer  sustained,  and  bill  dismissed. 

W.  W.  dt  H.  S.  Foote  and  Grove  L.  Johnson,  for  complainant. 

Crittenden  Thornton  and  Stanly,  Stoney  dt  Hayes,  for  defendant. 

Sawyer,  J.  This  is  a  bill  in  equity  seeking  a  decree  declaring  and 
enforcing  a  trust  in  favor  of  the  sister  of  the  late  David  Dr  Colton, 
deceased,  claimed  to  arise  out  of  the  same  clause  of  the  will  consid- 
ered in  the  preceding  case  of  Colton  v.  Colton,  ante,  594.  The  same 
construction  must,  of  course,  be  given  to  the  clause  in  this  case  as 
was  adopted  in  the  other.  For  reasons  in  that  case  stated,  the  de- 
murrer to  the  bill  must  be  sustained  and  the  bill  dismissed ;  and  it  is 
so  ordered. 


Colton  v.  Colton. 


(Circuit  Court,  D.  California.   September  22,  1884.) 
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Fink  and  others  v.  Patterson  and  others. 

(Circuit  Court,  E.  D.  Virginia.   July,  1884.) 

Equitable  Jurisdiction  and  Relief— Insolvent  Partnership-— Receive  it. 
An  insolvent  firm  offers  by  circular  letter  to  its  creditors  to  pay  60  per  cent 
of  their  debts,  and  agrees  in  the  same  circular  to  make  no  preferences.  Many 
creditors  accept  the  offer.  It  subsequently  continues  business  at  large  expense, 
postpones  the  execution  of  this  compromise  for.  an  indefinite  period  until  all 
the  creditors  accept,  and  pays  many  of  the  debts  in  full,  thereby  making  pref- 
erences. Held,  equity  has  jurisdiction  on  bill  filed  to  appoint  a  receiver  and 
take  possession  of  the  firm  assets  and  administer  them  for  the  benefit  of  the 
creditors;  and  this  can  be  done  in  Virginia  by  a  creditors'  bill,  without  previ- 
ously obtaining  judgments  at  law. 

In  Equity.    The  facts  are  stated  in  the  opinion. 
Coke  ds  Pickrell,  for  plaintiffs. 
Friend  ds  Davis,  for  defendants. 

Hughes,  J.  The  principal  facts  of  this  case,  as  shown  by  the  pa- 
pers and  proofs  now  before  the  court,  are  as  follows : 

The  defendants  are  grocers  in  Petersburgh.  They  have  been  carrying  on 
their  business  since  1878.  They  put  no  capital  in  it.  They  began  with  a 
stock  of  goods  worth  about  $4,000,  and  owed  for  it  about  66,000.  Their 
business  has  not  been  profitable.  They  have  made  nothing  but  their  personal 
expenses.  By  the  first  of  J  une,  1884,  they  became  insolvent,  and  their  busi- 
ness paper  went  to  protest.  Thereupon  they  consulted  legal  counsel  as  to 
the  course  best  to  be  pursued.  These  advised  an  assignment  in  liquidation. 
They  did  not  adopt  this  advice.  They  took  counsel  of  mercantile  friends  in 
Petersburgh,  expressing  a  wish  to  go  on  with  their  business  as  the  best  method 
of  liquidating  their  affairs.  They  determined  to  go  on  with  it  for  this  pur- 
pose. They  accordingly  drew  up  a  scheme  for  compounding  with  their  cred- 
itors, framed  on  the  basis  of  paying  50  per  cent.  This  was  approved  and  ac- 
cepted by  most  of  their  Petersburgh  creditors.  They  then  proposed  this 
scheme  to  their  creditors  in  general,  embodying  it  in  a  circular  letter,  which 
was  mailed  to  the  non-residents.   The  circular  was  as  follows: 

"Peteksbuegh,  18th  June,  1884. 

"To  

"Dear  Sir: 

"  We  owe,  by  bills  payable  and  open  accounts,       -         -  $26,552  19 
44 Our  assets  are  stock  in  hand,  bills  receivable,  and  open 

accouuts  that  we  consider  good,  -         -        -     14,156  81 

"We  offer  to  our  creditors  fifty  cents  in  the  dollar,  to  be  paid  as  follows: 
Twenty  cents  in  the  dollar,  first  November,  1884;  twenty  cents  in  the  dollar 
on  the  first  March,  1885;  and  ten  cents  in  the  dollar  in  cash  as  soon  as  our 
banks  begin  to  discount  paper,  which  we  believe  will  be  in  a  very  few  days. 
The  deferred  payments  to  carry  interest  at  the  rate  of  six  per  cent,  per  an- 
num. We  make  no  preferences,  but  make  the  same  proposition  to  all.  Please 
let  us  hear  from  you  at  as  early  a  date  as  practicable. 

"Yours,  truly,  Patterson,  Madison  &  Co." 

Meanwhile,  and  until  the  eighth  of  July,  their  business  went  on  as  before, 
except  that  they  discharged  two  clerks,  and  made  purchases  of  only  such 
goods  as  were  necessary  to  fill  orders,  buying  both  for  cash  and  on  credit. 
They  continued  to  collect  and  sell,  and  they  paid  some  of  their  debts  in  full. 
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More  than  a  majority  of  their  non-resident  creditors  answered  accepting  their 
proposition  of  compromise;  a  few  of  them  accepting  absolutely,  but  most  of 
them  in  a  form  more  or  less  qualified  and  conditional.  The  complainants 
and  one  or  two  other  creditors  refused  to  accept.  In  the  course  of  a  short 
time  their  proposition  for  compromise,  after  its  acceptance  as  aforesaid,  as- 
sumed features  not  contained  and  expressed  in  the  circular  of  June  the  18th. 
Those  features  were — First,  that  in  order  to  its  being  obligatory  on  the  de- 
fendants all  creditors  must  accept  it;  second,  that  the  creditors  accepting 
must  release  that  portion  of  their  claims  not  provided  to  be  paid;  third,  that 
the  proposition  would  be  kept  open,  if  necessary,  until  October,  1884;  and, 
fourth,  some  of  their  creditors  had  been  and  others  would  be  paid  in  full. 

The  books  of  the  concern  show  that  the  condition  of  the  business  is  worse 
than  is  represented  by  the  circular  letter.  I  infer  that  the  assets  will  not 
realize  $10,000.  It  seems,  too,  as  already  indicated,  that  after  the  proposition 
of  compromise  was  made,  and  after  its  acceptance  by  many  of  the  creditors 
was  given,  the  defendants  paid  off  a  portion,  more  or  less  considerable,  of 
their  obligations  in  full  in  cash.  The  statement  of  their  answer  on  this  sub- 
ject is  as  follows:  "We  reserved  from  the  assets  a  sum  sufficient  to  pay  cer- 
tain confidential  debts  of  the  firm  which  stood  upon  the  highest  ground  of 
personal  honor  and  obligation;  most,  if  not  all,  of  which  have  since  matured 
and  been  paid  out  of  the  fund  so  reserved  and  set  aside."  There  is  no  state- 
ment or  indication  in  the  answer  of  what  the  amount  of  the  fund  was  which 
they  so  reserved  and  used,  or  of  the  amount  of  these  obligations  of  honor. 
These  must  be  gathered  from  the  books.  The  answer  further  recites  that  one 
of  defendants'  counsel  said  to  one  of  the  complainants  in  this  cause,  before 
the  suit  was  brought,  in  answer  to  an  inquiry  as  to  what  security  the  credit- 
ors who  accepted  the  compromise  would  have  for  the  payment  of  the  50  per 
cent,  promised,  that  if  the  compromise  was  made  with  any  of  the  creditors, 
and  any  other  creditor  should  institute  proceedings  to  obstruct  the  settlement 
and  prevent  the  payment,  he  would  advise  the  firm  to  prefer  the  parties  who 
accepted  for  the  amount  due  by  the  compromise.  This  conversation  was  not 
known  to  defendants  until  after  the  filing  of  the  bill  in  this  cause;  and  the 
counsel  who  made  the  statement  did  not  know  at  the  time  that  in  their  offer 
of  compromise  defendants  required  that  all  creditors  should  accept.  One  of 
the  creditors  of  the  firm,  John  Fickrell,  avers  as  follows  in  an  affidavit,  filed: 
In  a  conversation  be  had  with  Patterson  and  Madison  on  the  first  of  July, 
chiefly  with  the  former,  "they  positively  refused  to  make  an  assignment. 
The  affiant  assured  them  that  there  could  be  no  doubt  but  that  all  their  cred- 
itors would  accept  it,  and  release  the  balance  of  their  claims,  and  that  all  that 
was  wanted  was  a  devotion  of  their  assets  to  the  payment  of  their  liabilities. 
This  they  refused  to  do  positively.  Affiant  then  pressed  them  to  name  some 
time  within  which  their  offer  of  compromise  (which  was  expressly  not  to  be 
binding  until  all  their  creditors  signed)  should  be  accepted  or  rejected.  This, 
also,  they  refused  to  do,  stating  that  none  of  their  creditors  could  obtain 
judgment  against  them  until  October,  and  that  they  would  do  nothing  until 
that  time;  and  that  they  would,  unless  all  the  creditors  should  come  in  before, 
hold  the  negotiations  open  until  October.  The  impression  left  on  the  mind 
of  affiant  from  this  conversation  is  strong  that  if  any  of  their  creditors  should 
eventually  force  them  by  suit  to  make  an  assignment,  such  creditor  would  be 
left  out  or  postponed  to  the  other  creditors." 

In  a  letter  to  F.  E.  Patrick,  one  of  their  accepting  creditors,  defendants 
wrote  on  the  third  of  July,  1884: 

"Your  letter  accepting  our  offer  of  compromise  was  duly  received,  and  we 
did  not  reply,  hoping  to  hear  promptly  from  all  of  the  creditors,  when  we 
would  at  once  be  able  to  comply  with  our  proposition.  We  have  the  accept- 
ance of  the  majority,  both  in  number  and  amount  of  money  due,  and  think 
some  are  waiting  for  the  maturity  of  our  paper  that  they  hold,  before  writ- 
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ing.  We  think  in  the  course  of  two  to  three  weeks,  at  furthest,  we  will  have 
the  compliance  of  all. 

"Those  of  our  creditors  who  have  signified  their  agreement  to  our  proposi- 
tion may  be  assured  that  their  interest  shall  not  suffer  in  any  event.  Judg- 
ment cannot  be  had  against  us  till  late  in  October,  and  by  that  time,  by  our 
plan,  all  will  receive  thirty  per  cent,  of  their  debt;  and  to  make  an  assign- 
ment now  we  do  not  believe  they,  the  creditors,  would, ever  get  that  much." 

The  business  went  on  till  the  eighth  instant,  when  the  marshal  of  this 
court,  under  an  order  issued  on  the  evening  before,  took  possession  of  the 
goods  in  trade,  premises,  books  and  papers  of  the  defendants.  The  order 
contained  a  rule  upon  the  defendants  to  show  cause  on  the  tenth  instant  why 
a  receiver  should  not  be  appointed,  and  why  the  usual  preliminary  injunction 
against  interference  with  the  effects  of  the  firm  should  not  be  granted. 

I  am  now  to  pass  upon  the  motion  for  an  injunction  and  a  receiver. 

The  case  is,  in  its  facts,  a  novel  and  peculiar  one.  I  do  not  know 
any  case  like  it  in  the  reports.  Most  of  the  creditors  who  have  ac- 
cepted the  proposition  of  compromise  have  but  small  amounts  in- 
volved. The  proofs  seem  to  show  that  the  complainants  in  this  suit 
are  the  largest  of  the  creditors.  Their  claim  is  for  $2,167;  and  the 
debt  is  acknowledged  to  be  due  by  the  defendants  in  their  answer. 
This  indebtedness  was  incurred  within  90  days  before  the  suspension, 
and  the  books  show  that  as  much  as  $20,000  was  received  by  de- 
fendants in  a  short  period  before  and  after  their  failure. 

The  bill  complains  that  the  defendants  refuse  to  make  assignment 
of  their  effects  for  the  payment  of  their  creditors ;  that  the  firm  have 
no  .credit,  and  are  still  going  on  with  a  feeble  and  crippled  business, 
consuming  by  expenses  the  fund  out  of  which  creditors  must  be  paid ; 
that  defendants  announce  their  purpose  thus  to  continue  their  busi- 
ness until  October,  if  necessary ;  and  that  the  only  redress  of  cred- 
itors against  this  waste  of  the  fund  on  which  they  must  exclusively 
rely  for  payment,  is  in  a  court  of  equity,  by  means  of  the  appoint- 
ment of  a  receiver  and  an  injunction.  They  bring  their  bill,  there- 
fore, and  pray  that  through  the  instrumentality  of  a  receiver  the  ef- 
fects of  the  defendants  may  be  sold,  the  debts  due  them  collected, 
and  that  the  fund  so  arising  may  be  applied  pro  rata  to  the  payment 
of  all  creditors. 

From  and  after  the  acceptance  by  any  creditors  of  the  proposition 
for  compromise  made  by  the  defendants  on  the  eighteenth  of  June, 
1884,  all  the  assets  of  the  firm,  including  property  and  choses  in 
action,  became  a  trust  fund  expressly  dedicated  to  the  payment,  with- 
out preferences,  of  the  50  per  cent,  of  debts  promised  by  the  circular 
letter.  Offering  no  indorsements,  tendering  no  security,  insolvent 
themselves,  their  proposition  could  be  nothing  else  than  a  dedication 
of  their  assets  to  the  fulfillment  of  the  terms  of  the  composition. 
By  accepting,  the  creditors  contracted  to  receive  50  per  cent,  in  full 
discharge  of  their  claims.  What  was  the  consideration  given  by  the 
defendants  for  this  agreement  but  the  devotion  of  their  assets  to  the 
payment  of  the  50  per  cent.  ? 


It  is  well-established  law  that  partnership  assets  are,  in  the  eye  of 
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equity,  a  trust  fund  for  the  payment  of  partnership  debts.  Being  a 
trust  fund,  creditors  have  a  right,  by  proceedings  in  equity,  to  sub- 
ject it  to  the  purposes  of  the  trust.  There  is  a  good  deal  of  learning 
in  the  books  to  the  effect  that  creditors  at  large  have  not  a  direct  lien 
upon  this  fund;  but  that  their  lien  must  be  "worked  out"  through 
the  equity  of  the  individual  partners,  and  availed  of  by  derivative 
process.  However  this  may  be  in  ordinary  eases,  the  present  case 
is  one  in  which  this  implied  character  of  a  trust  fund  is  made  posi- 
tive by  an  express  dedication  of  their  assets,  by  the  partnership  firm, 
in  their  proposition  for  compromise,  to  the  payment  of  creditors  pro 
rata.  It  is  true  that  this  dedication  is  open  to  impeachment  on 
grounds  about  to  be  stated;  but  it  is  nevertheless  true  that,  as  to  the 
defendants  themselves,  it  is  valid  and  binding,  and  they  are  estopped 
from  objecting  to  the  defects  of  the  dedication. 

The  law  is  well  settled  that  an  insolvent  partnership  may  convey 
its  whole  property  for  the  payment  of  its  debts,  giving  preferences 
among  creditors  if  they  choose;  and,  moreover,  if  the  partners  con- 
vey all  their  property  for  this  purpose,  they  have  a  right  to  insert  a 
clause  requiring  a  release  from  the  creditors  of  the  portion  of  their 
claims  not  paid.  Such  a  clause  will  not  vitiate  the  assignment. 
Gordon  v.  Cannon,  18  Grat.  387.  In  the  absence  of  a  bankruptcy 
law,  such  a  deed  is  just  as  unassailable  in  a  federal  as  in  a  state 
court,  and  would  be  unimpeachable  in  this  court.  The  defendants 
in  this  case,  however,  did  not  make  such  an  assignment.  Nor  did 
they  do  the  next  best  thing  to  making  an  assignment ;  namely,  they 
did  not  go  on  with  their  business,  avoiding  complications  of  every 
sort.  Discarding  professional  advice,  they  took  counsel  from  the 
street ;  and  of  their  own  heads,  and  without  the  aid  of  legal  counsel, 
they  drew  up  a  proposal  for  a  compromise,  without  preferences,  and 
presented  it  to  their  creditors,  a  majority  of  whom,  conciliated  by  the 
stipulation  that  it  should  be  without  any  preferences,  promptly  ac- 
cepted its  terms;  many  of  them  presuming,  no  doubt,  that  a  deed 
of  assignment  would  be  made,  carrying  its  provisions  into  effect. 
But  it  afterwards  transpired  that  the  defendants  would  not  hold  them- 
selves bound  by  their  proposal,  unless,  before  some  unnamed  date, 
all  the  creditors  should  accept;  and  unless,  in  accepting,  the  credit- 
ors should  release  the  portion  of  their  claims  not  provided  for  in  the 
proposition.  Creditors  were  also,  in  course  of  time,  informed  that 
negotiations  would  be  held  open  if  necessary  until  October,  1884.  It 
is  now  stated  that  preferences  have  been  given.  Creditors  have  also 
discovered  that,  until  all  have  signed  the  composition,  defendants 
are  going  on  and  intend  to  go  on  with  their  business,  receiving  mon- 
eys, selling  off  stock  in  trade,  incurring  new  debts,  and  paying  out 
cash  at  their  own  discretion,  fearless  of  the  courts,  until  October. 

The  question  is  whether  this  is  a  course  of  proceeding  that  a  court 
of  equity  must  needs  sanction.  If  defendants  had  made  a  deed  con- 
veying to  a  trustee  their  stock  of  goods  for  the  benefit  of  creditors, 
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and  had  inserted  in  the -deed  a  provision  that  they  should  remain  in 
possession  and  continue  the  business  as  it  was  carried  on  before  the 
deed,  until  default  should  be  made  in  paying  any  of  the  debts  se- 
cured, the  law  of  the  land  declares  that  suoh  a  deed  would  have  been 
fraudulent  and  void.  Addington  v.  Etheridge,  12  Grat.  436.  Yet 
these  defendants,  after  dedicating  their  property  to  the  payment  of 
their  debts,  went  on  to  do,  without  making  a  deed,  precisely  what,  if 
they  had  made  one,  would  have  been  pronounced  fraudulent. 

Again,  a  debtor  may  require  of  creditors  a  release  from  that  part 
of  their  claims  not  provided  for  in  a  deed  of  assignment,  if  he  con- 
veys in  the  deed  all  his  property;  and  if  in  the  deed  he  gives  the 
creditors  all  the  information  in  regard  to  his  condition  which  they 
ought  to  have  in  order  to  determine  whether  or  not  to  accept  the 
terms  of  the  deed  and  to  release  what  it  does  not  provide  for.  Unless 
a  deed  requiring  such  a  release  does  do  this,  the  law  pronounces  it 
invalid  and  void.  Gordon  v.  Cannon,  18  Grat.  388.  The  defendants 
did  not  make  a  deed ;  but,  while  giving  out  by  their  circular  letter 
that  they  were  dedicating  all  their  assets  to  the  purposes  of  the  com- 
promise, they  now  themselves  say  in  their  answer  that  they  withheld 
a  considerable  amount  of  money  in  cash,  and  paid  off  various  debts 
of  honor  in  full.  Instead  of  imparting  this  information  in  their  cir- 
cular of  June  18th  to  their  creditors,  they  withheld  it  from  them, 
stating  that  they  gave  no  preferences.  Here  again  they  did,  without 
executing  a  deed,  what,  if  they  had  done  it  in  executing  one,  would 
have  rendered  the  deed  fraudulent  and  void.  The  statement  of  their 
condition  in  the  circular  letter,  instead  of  imparting  true  information 
to  the  creditors,  not  only  suppressed  the  fact  just  alluded  to,  but  was 
otherwise  exceedingly  deceptive.  Most  probably  this  latter  deception 
was  not  intentional.  Debtors  usually  victimize  themselves  more 
than  their  creditors  in  their  estimates  of  their  own  pecuniary  condi- 
tion. The  real  fact  was  that  the  defendants  were  too  far  gone  in 
irretrievable  insolvency  to  have  honestly  continued  their  business. 
Every  sale  they  have  since  made,  every  dollar  they  have  since  paid 
out,  has  been  more  or  less  prejudicial  to  the  interests,  and  has  been 
positively  violative  of  the  rights  of  their  creditors.  When  goods  in 
trade  are  once  dedicated  to  the  payment  of  creditors ;  when  the  char- 
acter of  a  positive  and  express  trust  is  once  imparted  to  assets  by 
the  debtor's  act,  whether  by  deed  or  otherwise, — then  any  dealing 
thereafter  with  them  by  the  debtor  is  improper  in  itself,  and  fraudu- 
lent in  the  eye  of  the  law. 

Here  was  the  case  of  a  firm  hopelessly  insolvent, — insolvent  be- 
yond their  own  belief,  and  beyond  the  representations  they  made  to 
creditors  in  proposing  a  composition.  Here  was  the  case  of  a  firm 
making  a  proposition  of  compromise  without  preferences,  which  im- 
plied and  from  which  the  law  presumed  that  they  were  offering  to 
dedicate  all  their  effects  to  its  fulfillment,  yet  withholding  large  cash 
means,  and  paying  off  in  full  with  this  cash  a  portion  of  the*  credit- 
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ore,  after  most  of  the  others  had  accepted  their  proposition  which 
promised  no  preferences,  and  while  it  was  pending  for  the  accept- 
ance of  the  rest.  Here  was  the  case  of  a  firm  which,  after  dedicat- 
ing and  being  presumed  by  law  to  have  dedicated  all  their  effects  as 
a  trust  fund  to  the  payment  of  all  their  debts  pro  rata,  yet  going  on 
with  the  business  as  if  the  property  was  still  their  own,  paying  off 
debts  in  full,  and  subjecting  an  exceedingly  perishable  trust  fund  to 
the  hazards  and  losses  of  a  business  which  had  brought  them,  while 
in  good  credit,  to  hopeless  bankruptcy. 

On  the  case  thus  presented  to  the  court  the  crucial  question  is 
whether  equity  has  any  remedy  for  such  a  state  of  things.  The  com- 
plainants in  this  cause  are  the  largest  creditors  of  the  defendants. 
The  proposition  of  Juno  18,  1884,  is  still  open  to  their  acceptance. 
They  "would  be  willing  to  accept  if  any  security  were  offered  that  the 
promise  to  pay  50  per  cent,  would  be  fulfilled.  In  the  absence  of 
such  security  they  would  still  be  willing  to  accept,  if  by  deed  of  as- 
signment the  assets  of  the  defendants  were  set  apart  out  of  the  con- 
trol of  defendants  and  appropriated  to  the  payment  of  the  claims  of 
creditors.  They  complain  that  they  are  secured  in  neither  of  these 
forms;  and  they  pray  for  an  injunction  and  the  appointment  of  a 
receiver  as  the  only  means  left  of  intercepting  these  funds  from  waste 
and  dissipation,  and  of  securing  them  for  distribution  pro  rata  among 
creditors. 

The  bill  in  this  case  is  addressed  to  the  condition  of  things  which 
has  been  described.  It  is  not  a  bill  such  as  a  creditor  usually  files 
in  his  own  interest  for  setting  aside  an  assignment  on  the  ground 
that  it  was  made  to  hinder,  delay,  and  defraud  creditors.  In  almost 
all  the  states  of  the  Union  a  bill  for  that  purpose  can  only  be  brought 
by  a  creditor  who  has  obtained  a  judgment  or  decree  for  his  claim. 
In  such  .a  case,  the  grantee  in  the  deed  complained  of  has  a  lien  by 
force  of  his  deed,  and  the  courts  refuse  to  allow  this  deed  to  be  as- 
sailed except  by  a  creditor  whose  claim  is  equally  as  well  authenti- 
cated. This  creditor  is  required  to  have  established  a  lien,  and  to 
show  that  he  is  without  power  to  make  it  good,  before  assailing  the 
deed  of  his  debtor.  His  bill  is  "in  execution"  of  his  judgment  or 
decree.  Even  such  a  creditor  is  not  permitted  to  set  aside  the  deed 
except  upon  proof  not  only  that  it  is  fraudulent,  but  that  the  grantee 
had  notice  of  the  fraud  at  the  time  of  receiving  it.  If  he  can  show 
these  facts,  then  the  creditor,  in  the  decree  setting  aside  the  deed,  is 
paid  his  full  claim  out  of  the  property  fraudulently  converted  in  pref- 
erence to  other  creditors.  I  fully  concur  in  all  the  propositions  of 
law  announced  by  counsel  for  defendants  in  respect  to  bills  of  this 
character  brought  by  individual  creditors,  in  their  individual  interest, 
praying  relief  for  themselves  individually.  As  against  suoh  creditors 
the  assignment  of  a  debtor  is  good,  whether  giving  preferences  or 
not,  if  made  bona  fide,  and  if  free  from  provisions  from  which  the  law 
in  its  policy  presumes  fraud. 
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fiat  in  the  present  case  the  creditor  asserts  no  individual  Hen, 
claims  no  individual  preference,  and  sues  for  all  creditors.  It  is  a 
creditors'  hill,  sometimes  called  an  omnibus  bill,  being  a  bill  for  all. 
It  is  not  directed  at  property  alone,  or  property  fraudulently  appro- 
priated within  the  purview  of  the  statute  of  Elizabeth ;  but  it  is  di- 
rected at  all  the  assets  of  the  defendants,  as  well  that  existing  in  the 
form  of  tangible  property  as  that  in  the  form  of  open  accounts,  notes 
due,  and  choses  in  action  generally,  for  the  ingathering  of  which  a 
receiver  is  necessary.  Mr.  Wait,  citing  abundant  authority,  says  of 
such  a  bill : 

"It  may  be  asked  in  what  respects  a  creditors'  bill  differs  from  an  ordinary 
bill  in  equity  prosecuted  to  cancel  a  convinous  conveyance.  The  answer  is 
that  the  creditors'  bill  is  broader  and  more  effectual  in  its  operation  and  re- 
sults. The  ordinary  bill  in  equity  is  generally  brought  to  unravel  some  par- 
ticular transaction  and  to  annul  some  particular  conveyance.  A  creditors' 
bill  is,  on  the  other  hand,  usually  in  the  nature  of  a  bill  of  discovery,  and 
more  extended  in  its  results;  not  only  does  it  reach  property  described  therein, 
but  by  means  of  this  remedy  every  species  of  assets  and  even  debts  due  the 
debtor,  of  which  the  creditor  knows  nothing,  may  be  reached  through  the  in- 
strumentality of  a  receiver  and  applied  to  the  claim."  Wait,  Fraud.  Con  v. 
103,  104,  and  note. 

In  2  Barb.  Ch.  Pr.  149,  (a  work  written  under  the  eye  and  under 
the  correcting  hand  of  Chancellor  Walworth,  and  as  useful  as  au- 
thoritative,) the  author  describes  a  creditors'  bill  as  "a  suit  brought 
for  the  administration  of  assets,  to  reach  property  fraudulently  dis- 
posed of,  etc.  The  bill  in  Buoh  cases  is  filed  in  behalf  of  the  com- 
plainant and  all  others  standing  in  a  similar  relation,  who  may  come 
in  under  such  bill,  and  the  decree  to  be  made.  It  may  be  filed  by 
simple  contract  creditors,  and  does  not  require  a  judgment  to  have 
been  obtained." 

It  is  true  that  creditors'  bills  are  usually  employed  to  settle  up  de- 
cedent or  other  estates,  and  to  prevent  a  multiplicity  of  suits  by  cred- 
itors, each  eager  to  establish  by  suit  a  priority  of  lien  upon  the  as- 
sets out  of  which  he  is  to  be  paid.  But  there  is  no  principle  of  equity 
which  confines  these  suits  to  any  one  class  of  cases.  As  society  ad- 
vances, and  its  methods  of  business  undergo  change,  equity  will  adapt 
its  relief  to  the  changed  condition  of  things.  This  is  an  old  principle 
of  equity.  Indeed,  equity  jurisprudence  originated  in  the  necessity 
of  applying  new  remedies  to  evils  previously  unknown  to  the  law. 

The  case  we  are  now  dealing  with  is  novel  and  peculiar;  but  the 
present  proceeding  is  as  old  as  equity  itself.  This  is  not  a  bill  to  set 
aside  a  deed.  It  is  true  that  the  dedication  of  assets  which  has  been 
mentioned  is  objectionable  in  the  particulars  I  have  heretofore  de- 
scribed ;  and  this  bill  may  be  considered  as  one  brought  under  sec- 
tion 2  of  chapter  175  of  the  Code  of  Virginia  to  set  it' aside,  that  pro- 
vision of  the  Code  allowing  bills  of  the  sort  to  be  brought  by  creditors 
who  have  not  obtained  judgment  or  decree,  and  have  not  established 
specific  liens.   But  while  in  this  view  of  the  case  1  feel  perfectly  safe 
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on  the  score  of  jurisdiction,  I  prefer  to  regard  the  present  bill  as  a 
creditors'  bill  of  the  kind  described  by  the  text  writers  Mr.  Wait  and 
Mr.  Barbour. 

It  was  snch  a  bill  as  this  that  was  filed  in  the  case  of  Finney  v. 
Bennett,  27  Grat.  365.  The  assets  there  administered  were  those  of 
an  insolvent  bank  owing  several  classes  of  creditors.  The  case  was 
decided  in  circuit  coort  by  Judge  Wingfield,  who.  in  answer  to  ob- 
jections of  jurisdiction  similar  to  those  urged  in  the  case  at  bar,  de- 
livered an  opinion  which  was  adopted  as*  its  own  by  the  supreme 
court  of  appeals  of  Virginia  when  the  case  was  taken  there.  He  as- 
similated the  suit  to  a  creditors'  bill  brought  against  the  estate  of  a 
decedent  insolvent  debtor  in  the  hands  of  his  personal  representative. 
If  creditors  were  left  to  sue  individually,  each  would  obtain  a  prefer- 
ence, to  be  paid  in  full  according  to  the  dates  of  their  respective  judg^ 
ments,  a  few  getting  their  whole  debt,  many  getting  nothing  at  all. 
The  object  of  the  bill  was  to  prevent  such  a  scramble  and  to  secure 
a  pro  rata  distribution  to  all.    The  court  said : 

"But  it  may  be  objected  there  is  no  precedent  for  such  a  case.  Concede 
this.  Yet  it  does  not  follow  that  when  a  case  arises  which  conies  within  the 
principles  of  its  constitution  and  ordinary  jurisdiction,  the  court  ought  not 
to  take  cognizance  of  it  because  it  is  a  new  case  and  not  to  be  found  in  the 
reports.  *  *  *  An  eminent  recent  chancellor  of  England  has  declared 
that 4  it  is  the  duty  of  every  court  of  equity  to  adapt  its  practice  and  course  of 
proceedings,  as  far  as  possible,  to  the  existing  state  of  society;  and  to  apply 
its  jurisdiction  to  all  new  cases  which,  from  the  progress  daily  making  in  the 
affairs  of  men,  must  certainly  arise.*  Lord'  Cottingham,  [Taylor  v.  Sal- 
mon,] 4  Mylne  &  C.  141." 

The  supreme  court  of  appeals  of  Virginia  expressed  its  entire  con- 
currence in  this  opinion,  and  adopted  it  as  its  own,  adding:  "What^ 
more  suitable  case  could  there  be  for  a  creditors'  bill,  and  the  appli- 
cation of  the  rule  of  equity,  that  'equality  is  equity'?  If  there  be 
no  case  directly  in  point,  it  is  the  province  of  a  court  of  equity  to 
provide  suitable  and  adequate  remedy  for  such  a  case;"  and  the  court 
repeated  the  quotation  from  Lord  Cottingham.  It  also  cited  Ogilvie 
v.  Knox  Ins.  Co.  22  How.  380,  in  which  the  United  States  supreme 
court  held  that  a  court  of  equity  may,  at  the  suggestion  of  creditors 
that  a  corporation  is  insolvent,  administer  its  assets  by  a  receiver, 
and  thus  collect  all  subscriptions  or  debts  due  the  corporation. 

We  are  not,  therefore,  without  precedent  for  the  present  suit.  This 
is  not  merely  a  creditors'  bill  praying  injunction,  receiver,  and  pay- 
ment of  all  creditors  pro  rata,  but  is,  as  to  complainants,  a  bill 
founded  upon  a  particular  equity  entitling  them  to  a  standing  in 
court.  The  bill  would  have  been  the  same  as  many  others  with  which 
the  courts  are  every  day  occupied,  if  the  defendants  had  done  by  deed 
what  they  are  doing  without  deed.  If  in  the  case  of  a  deed  the  court 
would  have  interposed  to  prevent  the  acts  of  defendant,  how  can  it 
be  contended  that  the  mere  absence  of  a  deed  deprives  it  of  jurisdic- 
tion and  divests  complainants  of  a  redress  which  a  court  of  equity 
v.2lF,no.lO— 39 
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only  can  give?  It  is  an  old  principle  that  a  court  of  equity  will  in- 
terpose to  prevent  what  it  would  afterwards  undo.  Boberts,  Fraud. 
Gonv.  620.  If  defendants,  by  doing  without  making  a  deed  what 
eqnity  would  undo  if  a  deed  had  been  made,  can  thereby  deprive 
equity  of  jurisdiction,  then  creditors  would  be  at  the  mercy  of  fraud- 
ulent debtors,  and  the  courts  would  be  set  at  defiance.  Aside  from 
this  view,  complainants  have  special  equities  in  this  case.  They  are 
the  largest  creditors  of  defendants.  They  have  no  security  that  if 
they  accept  the  proposition  of  compromise,  which  they  are  willing  to 
do,  its  terms  will  be  complied  with.  Defendants  offer,  and  I  presume 
can  give,  no  security,  either  in  the  persons  of  indorsers  or  in  any 
other  form,  that  they  will  fulfill  their  part  of  the  compromise.  Not- 
withstanding this  inability,  they  are  themselves  administering  the 
assets  which  they  have  dedicated  to  their  creditors,  and  in  a  manner 
necessarily  involving  waste,  and  incompatible  with  the  purposes  of 
the  trust.  They  offer,  and  I  presume  can  give,  no  bond  for  properly 
administering  these  trust  assets.  There  is  but  one  mode  in  which 
complainants  Can  insure  the  application  of  these  assets  to  the  pur- 
poses of  the  trust  imposed  upon  them,  and  that  is  by  the  interven- 
tion of  the  court  through  the  instrumentality  of  a  receiver  and  an  in- 
junction. This  is  what  they  ask.  Is  not  the  court  bound  to  give 
them  the  security  of  a  responsible  and  judicial  administration  of  the 
trust  fund  ? 

It  is  laid  down  as  a  general  principle  that  if  a  trustee  becomes 
insolvent  and  compounds  with  his  creditors* he  may  be  removed;  and 
this  is  on  the  ground  that  the  cestui  que  trust  has  a  right  to  have  the 
trust  administered  by  responsible  trustees.  1  Perry,  Trusts,  §  279. 
A  man  who  has  a  common  interest  with  others  in  a  trust  fund  or 
trust  estate,  is  entitled  to  sue  on  behalf  of  himself  and  others  for  the 
protection  of  the  property  by  injunction,  when  the  property  is  in  the 
hands  of  an  insolvent.  Kerr,  Inj.,  citing  Scott  v.  Becker,  4  Price, 
346.  When  the  act  complained  of  would,  if  done,  be  irremediable, 
the  court  will  interfere  as  a  matter  of  course,  and  take  property  out 
of  the  hands  of  irresponsible  parties  misapplying  it.  A  bill  will  lie 
and  injunction  be  granted  in  the  case  of  a  surviving  partner  who  is 
embarrassed  and  is  misapplying  the  funds,  to  restrain  him  from  dis- 
posing of  the  assets.  Harts  v.  Schrader,  8  Ves.  318.  In  this  case 
the  injunction  was  given  but  a  receiver  refused.  In  the  similar  case 
of  Read  v.  Bowers,  4  Brown,  Ch.  441,  an  injunction  was  granted 
and  a  receiver  appointed.  There  was  no  question  of  the  jurisdiction 
of  equity  to  interfere  in  either  case. 

On  the  whole,  I  have  no  doubt  of  the  power  of  the  court  to  enter- 
tain this  bill,  and  to  grant  the  relief  for  which  it  prays.  I  think, 
also,  there  is  necessity  for  the  intervention  of  the  court  in  this  mat- 
ter by  granting  a  preliminary  injunction,  and  by  appointing  a  re- 
ceiver;  and  I  will  so  decree. 
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Goldsmith  v.  Smith  and  others,  substituted  for  Balch  and  another. 
(Circuit  Court,  D.  Oregon.   September  8, 1884.) 

L  Ejsctmkht, 

The  action  of  ejectment,  aa  defined  and  regulated  by  the  Oregon  Code  of 
Civil  Procedure,  o.  4,  tit.  1,  is  a  possessory  action,  and  although  the  estate 
or  interest  of  tbe  parties  in  the  premises  may  be  ascertained  by  the  verdict 
therein,  yet  the  plaintiff  can  only  have  judgment  for  the  possession  wrongfully 
withheld  from  him,  with  damages  for  such  detention  and  costs ;  and  the  defend- 
ant can  only  have  judgment  for  costs. 

2.  Same — Between  Tenants  in  Common. 

A.  co-tenant  cannot  maintain  this  action  against  his  co-tenant  unless  the 
possession  is  actually  and  wrongfully  withheld  from  him,  or  his  right  thereto 
wholly  denied.  ' 

3.  Co-Tenantb— Adverse  Claim  bt  One  against  the  Othku. 

Where  a  Co-tenant  is  in  possession,  and  another  co-tenant  claims  an  estate 
or  interest  in  the  premises  held  in  common,  adverse  to  him.  his  remedy  is  by  a 
suit  in  equity  for  the  purpose  of  determining  such  adverse  claim,  as  provided 
in  section  500  of  the  Oregon  Code  of  Civil  Procedure. 

Action  to  Recover  Real  Property.  Motion  for  judgment  on  the 
pleadings. 

This  action  is  brought  by  the  plaintiff,  a  citizen  of  New  York,  to 
recover  the  possession  of  the  undivided  f  of  the  E.  £  of  the  donation 
of  Danford  Baloh,  the  same  being  claim  58,  and  parts  of  sections  28, 
29,  32,  and  33,  in  township  1  N.,  of  range  1  E.  of  the  Wallamet  merid- 
ian, and  situate  in  the  county  of  Multnomah  and  state  of  Oregon. 
The  plaintiff  alleges  that  he  is  the  owner  in  fee  of  an  undivided  five- 
eighths  of  the  premises,  and  as  such  entitled  to  the  possession  thereof, 
and  that  from  October  4,  1870,  to  December  81,  1883,  "the  plain- 
tiff, his  predecessors  and  grantors,  were  seized  of  the  said  premises 
so  owned  by  him,  and  in  the  actual  and  adverse  possession  thereof." 

The  action  is  brought  against  John  Balch  and  Alexander  Hamil- 
ton, citizens  of  Oregon,  and  the  persons  in  the  actual  possession  of 
the  property  at  the  time.  The  complaint  alleges  that  they,  or  those 
under  whom  they  claim,  are  the  owners  of  one  undivided  eighth  of 
the  premises,  and  that  on  December  31,  1883,  the  said  defendants, 
denying  the  right  and  title  of  the  plaintiff  to  three  of  the  said  five 
eighths,  entered  into  and  took  possession  of  the  same,  and  ousted 
plaintiff  from  the  said  three-eighths,  and  are  now  in  the  actual -pos- 
session of  the  same,  denying  the  right  and  title  of  the  plaintiff  thereto, 
and  unlawfully  and  wrongfully  withhold  the  possession  of  the  said 
undivided  three-eighths  of  said  land  from  the  plaintiff."  Wherefore, 
they  pray  "judgment  against  the  defendants  for  the  possession  of 
said  three  of  said  undivided  five  eighths." 

The  defendants  Balch  and  Hamilton  answered,  alleging  that  they 
were  in  possession  of  the  premises,  in  common  with  the  plaintiff,  as 
tenants  of  certain  parties  named  Smith,  Gilliland,  Hamilton,  Dickin- 
son, and  Walker,  and  on  the  same  day  said  parties  applied  to  the 
court  to  be  made  defendants  in  the  action,  in  place  of  said  tenants, 
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as  provided  in  section  314  of  the  Code  of  Civil  Prooedure,  which  ap- 
plication was  allowed. 

Afterwards,  these  parties  answered  the  complaint  severally,  setting 
forth  the  undivided  interest  of  each  in  the  premises,  which  in  the  ag- 
gregate amounts  to  four-eightbs  of  the  same.  They  also  deny  that 
the  plaintiff  is  the  owner  of  more  than  one-half  of  the  premises,  or 
that  he  is  entitled  to  the  exclusive  possession  of  any  part  thereof,  or 
that  they  ever  ousted  the  plaintiff  from  three-eighths  or  any  portion 
of  the  premises,  or  withheld  the  possession  thereof  from  him;  and 
allege  that  they  and  the  plaintiff  are  tenants  in  common  of  the  prem- 
ises, and  as  such  are  in  the  possession  thereof. 

On  the  argument  of  the  motion  counsel  for  the  plaintiff  contended 
that  section  324  of  the  Code  of  Civil  Procedure  should  be  construed 
so  as  to  allow  a  tenant  in  common  to  maintain  an  action  against  his 
co-tenant  when  the  latter  has  simply  denied  the  extent  of  his  estate 
or  interest  in  the  premises  owned  in  common;  while  the  oounsel  for 
the  defendants  insisted  that  the  section  was  only  applicable  to  an  ac- 
tion at  law  to  recover  possession  of  real  property,  which  could  only 
be  maintained  according  to  it  when  the  right  of  the  co-tenant  plain- 
tiff to  the  "possession"  of  the  premises  was  wholly  denied  by  the 
defendant.    The  section  reads  as  follows : 

"In  an  action  for  the  recovery  of  dower  before  admeasurement,  or  by  a 
tenant  in  common  of  real  property  against  a  co-tenant,  the  plaintiff  shall  show, 
in  addition  to  the  evidenceof  his  right  of  possession,  that  the  defendant  either 
denied  the  plaintiff's  right,  or  did  some  act  amounting  to  such  denial." 

This  section  is  derived  from  the  Revised  Statutes  of  New  York,  pt- 
3,  c.  5,  §  27,  in  which  it  is  provided  that  in  an  action  of  ejectment 
between  tenants  in  common,  the  plaintiff,  "in  addition  to  all  other 
evidence  which  he  may  be  bound  to  give,"  shall  prove  "that  the  defend- 
ant actually  ousted  "  him,  "or  did  some  other  act  amounting  to  a  total 
denial  of  his  right  as  such  co-tenant." 

In  the  draught  of  the  New  York  Code  of  Civil  Procedure,  reported  De- 
cember 31,  1849,  the  commissioners  took  this  section  and  made  it, 
in  a  modified  form,  section  890  of  such  draught,  placing  it  in  a  title 
relating  to  "actions  to  determine  conflicting  claims  to  real  property," 
under  which  it  was  intended  that  both  legal  and  equitable  rights  and 
claims  to  real  property  might  be  prosecuted  and  determined.  The 
modification  consisted  in  extending  the  section  to  actions  "for  the 
recovery  of  dower  before  admeasurement,"  and  providing  that  the 
plaintiff  who  claims  as  a  cotenant  must  "show,  in  addition  to  the 
evidence  of  his  right,  that  the  defendant  either  denied  the  plaintiff's 
right  or  did  some  act  amounting  to  such  denial." 

Subsequently,  in  1862,  the  section  was  incorporated  in  the  Oregon 
Code  of  Civil  Procedure  as  section  324  thereof,  and  is  a  part  of  title  1  of 
chapter  4,  relating  exclusively  to  actions  at  law  "to  recover  the  pos- 
session of  real  property,"  with  the  addition  of  the  words  "of  posses- 
sion" inserted  after  the  words  "evidence  of  his  right." 
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The  Code  also  provides  (ohapter  5,  tit.  8,  §  500)  for  the  determi- 
nation of  "adverse  claims  to  real  property"  by  a  suit  in  equity.  Th* 
section  reads  as  follows : 

"Any  person  in  possession,  by  himself  or  his  tenant,  of  real  property,  may 
maintain  a  suit  in  equity  against  another  who  claims  an  estate  or  interest 
therein  adverse  to  him,  for  the  purpose  of  determining  such  claim,  estate,  or 
interest." 

George  H.  Williams  and  James  K.  Kelly,  for  plaintiff. 
P.  L.  Willis  and  James  F.  Watson,  for  defendants. 
Before  Field  and  Deady,  iS. 

Field,  Justice.  This  is  a  motion  for  judgment  that  the  complaint 
be  dismissed,  and  that  the  defendants  recover  oosts  and  disburse- 
ments, on  the  ground  that  the  complaint  "does  not  state  facts  sufficient 
to  constitute  a  cause  of  action."  It  is  in  fact  an  attempt  to  obtain, 
by  motion  after  answer,  the  benefit  of  a  demurrer  to  the  complaint, 
which  must  be  regularly  presented  before  answer.  It  can  only  be 
filed  subsequently  upon  leave  of  the  court  and  a  withdrawal  of  the 
answer.  The  motion,  therefore,  in  the  form  in  which  it  is  presented, 
must  be  denied.  But  as,  by  the  pleadings,  it  appears  that  the  plain- 
tiff has  presented  his  case  upon  the  theory  that  one  co-tenant  of 
real  property,  in  possession,  can  maintain  ejectment  against  another 
co-tenant,  also  in  possession,  if  the  extent  of  the  plaintiff's  interest  is 
denied,  it  may  not  be  improper  to  call  the  attention  of  counsel  to 
matters  which  are  essential  to  the  maintenance  of  the  action,  and 
consequently  to  the  allegations  of  the  complaint. 

The  action  of  ejectment  is  primarily  for  the  possession  of  the  prop- 
erty in  controversy,  the  right  to  which  may  depend  upon  the  owner- 
ship of  the  property,  or  a  contract  with  the  owner  for  the  use  of  it, — 
a  letting  of  it  by  him  to  the  plaintiff.  There  must  be  in  the  plain- 
tiff a  present  right  of  possession,  which  is  withheld  by  the  defendant. 
Code  Civil  Proc.  §  313. 

Now,  each  tenant  in  common  has  an  equal  right  to  the  possession 
of  the  whole  and  of  every  part  of  the  common  property.  If  a  tenant 
in  common  is  in  possession  of  any  interest,  no  matter  how  small,  he 
is,  in  law,  in  possession  of  the  whole  property.  .  Therefore,  no  tenant 
in  common,  in  possession,  can  maintain  ejectment  against  a  co-tenant 
also  in  possession.  In  such  case  he  already  has  all  that  a  judgment 
in  his  favor  could  give  him.  To  sustain  such  an  action  the  co-tenant 
plaintiff  must  be  entirely  excluded  from  the  possession. 

The  statute  (section  324  of  the  Code  of  Civil  Procedure)  does  not 
change  this  rule  of  the  common  law;  it  only  changes  the  proof  of 
ouster,  or  rather  makes  a  denial  of  the  plaintiff's  right  of  possession 
the  equivalent  of  actual  ouster,  so  as  to  authorize  a  recovery  upon 
proof  of  such  denial,  when  his  right  is  otherwise  established. 

In  the  case  at  bar  the  complaint  alleges  that  the  plaintiff  is  the 
owner  of  five  undivided  eighths  of  the  premises  described,  and  was 
in  their  actual  and  adverse  possession  for  a  period  exceeding  13 
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years, — from  October  4,  1870,  to  December  31,  1883, — that  on  this 
last  date  the  defendants  entered  upon  three  of  these  five  eighths 
and  excluded  him  from  them,  and  withholds  them  from  him;  and 
that  they  are  the  owners  of  one  undivided  eighth.  There  is  no  al- 
legation that  the  plaintiff  has  ever  been  dispossessed  of  the  remain- 
ing two  of  the  five  undivided  eighths.  The  necessary  presumption, 
therefore,  is  that  he  is  still  in  their  possession.  Being  in  possession 
as  such  owner,  he  is  in  possession  of  the  whole  premises,  under  the 
law  which  governs  the  rights  of  tenants  in  common.  Bo,  as  the 
complaint  now  stands,  the  plaintiff  cannot  upon  its  allegations  re- 
cover in  ejectment.  The  allegation  of  ownership  of  the  five-eighths 
must  be  reduced  to  that  of  three-eighths ;  or  the  ouster — that  is,  the 
denial  of  the  plaintiff's  right  by  the  defendants — must  be  alleged  to 
extend  to  the  whole  five-eighths.  If,  therefore,  the  present  action 
is  to  be  continued,  the  complaint  must  be  amended  in  this  form. 
But  if  the  fact  be  as  stated,  that  the  plaintiff's  right  to  three  of  the 
five  eighths  is  only  denied,  and  he  continues  in  possession  as  the 
owner  of  two-eighths,  while  the  defendants  are  admitted  to  be  the 
owners  of  one-eighth,  the  plaintiff's  remedy  to  determine  the  validity 
of  the  defendants'  right  to  the  disputed  three-eighths  is  in  equity, 
under  the  statute,  (Or.  Code  Civil  Proc.  §  500,)  authorizing  suits 
for  the  determination  of  estates  claimed  adversely  to  the  owner. 
Being  in  possession  by  his  co-tenancy,  the  plaintiff  can  insist  that 
the  defendants  disclose  their  alleged  adverse  interest,  and  call  upon 
the  court  to  pass  upon  its  validity.  In  this  way  the  interests  and 
claims  of  the  defendants,  as  against  the  plaintiff,  can  be  fully  deter- 
mined. 

While  the  motion,  as  presented,  is  denied,  the  plaintiff  can  have 
leave  to  amend  his  complaint  as  suggested,  the  defendants  having 
the  right  to  answer  anew,  or  he  can  withdraw  the  present  action  and 
institute  a  suit  in  equity.    Motion  denied. 

Deady,  J.  I  concur  with  the  circuit  justice,  but  wish  to  add  that 
this  motion  is  anomalous,  and  will  not  lie  under  any  circumstances. 
It  is  made  by  the  defendant,  and  is  for  "judgment  on  the  pleadings," 
— the  pleadings  being  the  complaint  and  answer.  But,  as  a  judg- 
ment on  the  pleadings  cannot  be  given  on  the  pleading  of  the  party 
moving  for  it,  unless  the  truth  of  the  allegations  therein  is  admitted 
by  the  subsequent  pleading  or  silence  of  the  adverse  party,  this  is 
really  a  motion  by  the  defendant  for  a  judgment  on  the  complaint. 
Now.  there  can  be  no  judgment  for  the  defendant  on  the  complaint 
except  upon  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  objection  or  question  can  only  be 
made  by  demurrer.  So  that  if  the  defendant  had  made  this  motion 
before  answer,  still  it  would  not  lie.  But  the  motion  is  also  singular 
in  the  nature  of  the  judgment  it  asks — "that  the  plaintiff's  complaint 
be  dismissed."  A  bill  or  suit  in  equity  is  said  to  be  "dismissed" 
when  finally  disposed  of  adversely  to  the  plaintiff  therein;  and  un* 
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less  the  deoree  of  dismissal  is  declared  to  be  "without  prejudice/'  it 
is  a  bar  to  any  farther  litigation  of  the  matter  between  the  parties. 
But  an  action  at  law  is  disposed  of  either  by  a  judgment  for  the 
plaintiff,  or  in  bar  of  its  maintenance,  or  of  nonsuit.  By  either  the 
first  or  second  one  the  cause  of  action  is  determined  and  the  action 
brought  to  an  end ;  but  by  the  third  the  action  only  is  ended  or  dis- 
posed of,  and  another  may  be  brought  upon  the  same  cause. 

This  judgment  of  nonsuit  can  only  be  obtained  on  motion  of  the 
defendant  before  trial,  because  of  the  failure  of  the  plaintiff  to  ap- 
pear for  trial,  or  by  consent.  The  form  of  it  is  "that  the  plaintiff 
take  nothing  by  his  writ  or  action,  and  that  the  defendant  go  hence 
without  day;"  and  the  effect  of  it,  under  the  Code,  is  to  dismiss  the 
action.    See  Code  of  Civil  Procedure,  c.  2,  tit.  11. 

But  a  "motion"  to  dismiss  "a  complaint,"  whether  at  law.  or  in 
equity,  will  not  lie  under  any  circumstances;  and  it  proceeds  upon 
a  total  misconception  of  the  nature  of  legal  procedure,  both  under  the 
Code  and  at  common  law. 


Indian  Laxdb— Negotiating  Lease  of,  not  an  Offense— Rbv.  St.  4  2116. 

it  is  not  an  offense,  within  the  meaning  of  section  2116  of  the  Revised  Stat- 
utes, to  negotiate,  without  authority  from  the  United  States  government,  a 
lease  of  lands  for  grazing  purposes,  from  an  Indian  tribe  to  a  corporation. 

Demurrer  to  Petition.  ' 
R.  Graham  Frost  and  Robt.  W.  Goode,  for  informer. 
Taylor  Jt  Pollard,  for  defendant. 

Brewer,  J.  This  is  an  action  under  section  2116  of  the  Revised 
Btatutes  to  recover  a  penalty  of  $1,000.    The  section  is  as  follows: 

"No  purchase,  grant,  lease,  or  other  conveyance  of  lands,  or  of  any  title  or 
claim  thereto,  from  any  Indian  nation,  or  tribe  of  Indians,  shall  be  of  any 
validity  in  law  or  equity,  unless  the  same  be  made  by  treaty  or  convention 
entered  into  pursuant  to  the  constitution.  Every  person  Who,  not  being  em- 
ployed under  the  authority  of  the  United  States,  attempts  to  negotiate  such 
treaty  or  convention,  directly  or  indirectly,  or  to  treat  with  any  such  nation  or 
tribe  of  Indians  for  the  title  or  purchase  of  any  lands  by  them  held  or  claimed, 
is  liable  to  a  penalty  of  one  thousand  dollars.  The  agent  of  any  state,  who 
may  be  present  at  any  treaty  held  with  the  Indians  under  the  authority  of  the 
United  8tates,  in  the  presence  and  with  the  approbation  of  the  commission- 
ers of  the  United  States  appointed  to  hold  the  same,  may,  however,  propose 
to  and  adjust  with  the  Indians  the  compensation  to  be  made  for  their  claim 
to  lands  within  such  state  which  shall  be  extinguished  by  treaty." 

i  Reported  by  BtnJ.  F.  Rex,  Ksq.,  of  the  St.  Louis  bar. 
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(Cirsuit  Court,  E.  D.  Missouri.   September  16,  1884. 
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The  petition  charges  that  defendant,  not  being  employed  nnder  the 
authority  of  the  United  States,  attempted  to  negotiate  a  treaty  and 
convention  with  the  Cherokee  Nation  of  Indians  for  a  lease  of  cer- 
tain lands,  by  inducing  the  principal  chief  of  the  Cherokee  Nation 
and  certain  parties,  the  directors  of  the  Cherokee  Strip  Live-stock 
Association,  to  sign  the  same.  The  lease  is  copied  in  full  in  the  pe- 
tition, and  appears  to  be  a  lease  of  6,000,000  acres  of  land  for  the 
term  of  five  years  for  grazing  purposes,  and  to  have  been  executed  by 
authority  of  the  national  council  of  the  Cherokee  Nation.  To  this 
petition  the  defendant  demurred,  and  the  question  is  whether  induc- 
ing the  execution  of  such  a  lease  is  a  violation  of  the  statute. 

This  question  does  not  necessarily  involve  the  validity  of  the  lease ; 
for,  while  the  lease  may  be  invalid,  it  does  not  follow  that  inducing 
its  execution  is  a  violation  of  the  penal  laws  of  the  United  States. 
The  section  quoted,  being  a  penal  one,  is  to  be  strictly  construed. 
By  this,  of  course,  it  is  not  intended  that  the  language  should  be 
strained  so  as  to  exclude  the  act  of  the  defendant,  but  simply  that, 
giving  the  language  a  fair  and  reasonable  construction,  having  in  view 
the  plain  and  ordinary  meaning  of  the  terms  employed  and  the  evi- 
dent intent  of  congress,  the  act  of  the  defendant  must  be  clearly 
within  the  scope  of  the  prohibition.  This  compels  an  analysis  of  the 
section.  The  first  sentence  declares  that  no  purchase,  etc.,  shall  be 
of  any  validity,  in  law  or  equity,  unless  the  same  be  made  by  treaty 
or  convention  entered  into  pursuant  to  the  constitution.  The  wordis 
"treaty  or  convention"  are  the  significant  words  in  the  sentence. 
They  generally  mean  compacts  between  states  and  organized  com- 
munities, or  their  representatives.  This  is  the  ordinary  signification 
of  those  words, — the  first  meaning  which  is  suggested  by  their  use. 
This  is  not  doubted  as  to  the  word  "treaty,"  and  is  scarcely  admis- 
sible of  doubt  as  to  the  word  "convention,"  when  used,  as  here,  in 
connection  with  the  word  "treaty;"  and  that  the  two  words  are  here 
used  in  that  sense  is  made  more  obvious  by  the  words  which  follow, 
,  "entered  into  pursuant  to  the  constitution."  Obviously,  the  lan- 
guage here  refers  to  some  public  compact  entered  into  by  the  United 
States,  or  under  the  authority  of  the  federal  constitution,  with  an 
Indian  nation  or  tribe.  Of  course,  it  must  be  borne  in  mind  that, 
while  the  Indian  tribes  and  nations  and  their  lands  are  within  the 
general  sovereignty  of  the  United  States,  yet  the  government  has 
always  recognized  a  quasi  national  existence  on  the  part  of  each  In- 
dian tribe,  and  has  uniformly  dealt  with  these  tribes  by  treaty.  So 
that  this  sentence  emphatically  declares  the  invalidity  of  any  pur- 
chase, lease,  or  other  conveyance  of  Indian  lands  except  through  the 
means  of  some  public  treaty.  This,  which  I  think  the  only  fair  in- 
terpretation of  the  sentence,  is  confirmed  by  the  language  in  which, 
at  the  very  inception  of  the  government,  this  matter  was  sought  to 
be  regulated  by  statute.  See  section  4,  p.  138,  vol.  1,  St.  at  Large, 
which  was  enacted  in  1700,  and  reads  as  follows: 
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"And  be  it  enacted  and  declared  that  no  sale  of  lands  made  by  any  Indians,  \ 
or  any  nation  or  tribe  of  Indians,  within  the  United  States,  whether  having  , 
the  right  of  pre-emption  to  such  lands  or  not,  unless  the  same  shall  be  made' 
and  duly  executed  at  some  public  treaty,  held  under  the  authority  of  the 
United  States." 

This  sentence  is  the  key  to  the  whole  section,  and  interprets  its* 
subsequent  provisions.  The  second  sentence  oontains  the  penalty. 
It  provides  that  every  person  who,  not  being  employed  nnder  the4 
authority  of  the  United  States — that  is,  not  authorized  by  the  gen- 
eral government  to  represent  it  in  treaty  negotiations — attempts  to, 
negotiate  such  treaty  or  convention, — that  is,  the  treaty  or  conven- 
tion referred  to  in  the  first  sentence,  which,  as  we  have  seen,  is  a 
public  national  compact, — is  liable  to  a  penalty,  etc.  If  this  were 
all  the  language  in  the  sentence,  there  would  be  scarcely  any  room 
for  doubt.  Obviously,  it  contemplates  the  casting  of  a  penalty  upon 
one  who  assumes  to  act  for  the  United  States,  and,  usurping  an 
authority  which  he  does  not  possess,  attempts  to  negotiate  a  na- 
tional compact  or  treaty  with  an  Indian  nation.  But  there  is  an- 
other clause  in  the  sentence  which  renders  the  question  of  more 
doubt ;  that  denounces  the  penalty  on  every  person  who  attempts  to 
treat  with  any  such  nation  or  tribe  of  Indians  for  the  title  or  pur- 
chase of  any  lands  by  them  held  or  claimed.  This  seems  to  refer  to 
an  attempt,  by  private  contract  and  personal  arrangement,  to  obtain 
the  lands  of  an  Indian  nation.  But  what  kind  of  a  private  contract 
is  denounced  ?  The  description  is  not  as  broad  as  in  the  first  sen- 
tence, for  there  it  speaks  of  purohase,  grant,  lease,  or  other  convey- 
ance of  lands,  or  of  any  title  or  claim  thereto,  while  here  it  is  for 
"the  title  or  purchase  of  any  lands."  Does  this  include  a  mere  leasei 
for  grazing  purposes?  I  think  not.  A  leasehold  interest  may  be 
considered,  for  some  purposes,  a  title,  and  sometimes  the  word  "title" 
is  used  in  a  general  sense  so  as  to  include  any  title  or  interest,  and 
thus  a  mere  leasehold  interest  ;  but  here  it  is  the  title,  and  this, 
in  common  acceptance,  means  the  full  and  absolute  title;  for  when' 
we  speak  of  a  man  as  having  title  to  certain  lands,  the  ordinary  un- 
derstanding is  that  he  is  the  owner  of  the  fee  and  not  that  he  is  a  mere 
lessee;  and,  this  being  a  penal  statute,  no  extended,  no  strained  con- 
struction should  be  put  upon  the  words  used  in  order  to  include  acts 
not  within  their  plain  and  ordinary  significance.  That  this  is  the  true 
construction  is  sustained  by  the  section  immediately  following,  which 
reads: 

"Every  person  who  drives  or  otherwise  conveys  any  stock,  or  horses, 
mules,  or  cattle,  to  range  and  feed  on  any  lands  belonging  to  any  Indian 
tribe,  without.the  consent  of  such  tribe,  is  liable  to  a  penalty  of  one  dollar  for 
each  animal  of  such  stock." 

This  imposes  a  penalty  on  any  one  who,  without  the  consent  of  an 
Indian  tribe  drives  his  stock  to  range  and  feed  on  the  lands  of  such 
tribe.    This  implies  that  an  Indian  tribe  may  consent  to  the  use  of 
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their  lands  for  grazing  purposes,  or,  at  least,  that  if  it  does  consent  no 
penalty  attaches;  and,  if  the  tribe  may  so  consent,  it  may  express  snch 
consent  in  writing,  and  for  at  least  any  brief  and  reasonable  time. 
It  was  said  by  counsel  for  the  government  that  if  a  lease  for  five 
years  can  be  sustained,  so  may  one  for  999  years,  and  thus  the  In- 
dian tribe  be  actually  dispossessed  of  its  lands.  But,  as  was  stated  in 
the  opening  of  the  opinion,  the  question  here  is  not  as  to  the  validity 
of  a  lease,  long  or  short,,  but  as  to  whether  this  penal  statute  reaches 
to  the  mere  inducing  or  negotiating  of  the  lease.  For  the  reasons  I 
have  thus  given,  it  seems  to  me  that  it  cannot  be  so  interpreted ;  and 
whatever  may  be  the  fact  as  to  the  validity  of  such  a  lease,  and  en- 
tering into  no  discussion  as  to  how  far  it  is  binding  on  the  Indian 
nation,  or  whether  it  could  be  set  aside  at  the  option  of  the  nation 
or  by  the  action  of  the  national  government,  I  am  of  the  opinion 
that  the  acts  charged  upon  the  defendant  are  not  within  tfre  scope 
of  this  penal  statute. 

Therefore  the  demurrer  to  the  petition  must  be  sustained,  and 
judgment  entered  for  the  defendant. 


L  Courts-Martial — Thrib  Powers  as  Compared  with  Those  of  Omt  Courts. 
Courts- martial  are  lawful  tribunals  existing  by  the  same  authority  as  civil 
courts  of  the  United  States,  have  the  same  plenary  jurisdiction  In  offenses  by 
the  law  military,  as  the  latter  courts  have  in  controversies  within  their  cog- 
nizance, and  In  their  special  and  more  limited  sphere  are  entitled  to  as  un tram- 
meled an  exercise  of  their  powers. 

Si  Bamk — Amenability  of  Soldiers  and  Sailors  to  Their  Jurisdiction. 

Every  one  connected  with  the  military  or  naval  service  of  the  United  State? 
is  amenable  to  the  Jurisdiction  which  congress  has  created  for  their  govern- 
ment, and  while  thus  serving  surrenders  his  right  to  be  tried  by  the  civil 
courts. 

8.  Samb— Within  the  Scope  of  Their  Jurisdiction  not  Reviewable  by  Civil 

Courts. 

Provided  a  court-martial  has  Jurisdiction  to  hear  and  determine  and  to  ren- 
der the  particular  judgment  or  sentence  imposed,  however  erroneous  the  pro- 
ceedings may  be,  they  cannot  bo  reviewed  collaterally  upon  habeas  corpus. 

4.  Samb  —  Prisoner  Properly  before  Them  has  not  Benefit  of  Writ  of 
Habeas  Corpus. 

A  party  legally  In  custody,  awaiting  trial  by  court-martial,  (and  he  is  legally 
in  custody  if  the  offense  is  one  of  which  that  tribunal  has  jurisdiction,)  cannot 
avail  himself  of  a  United  States  civil  court  in  a  habeas  corpus  proceeding. 

8.  Same— Statutory  Limitation. 

It  is  for  th  •  court-martial,  and  not  for  a  civil  court  of  the  United  States,  to 
decide  whether  the  statutory  limitation  contained  in  the  103d  article  of  war 
can  l»e  invoaed  by  a  party  accused  of  desertiou  to  protect  him  from  punish- 
ment. 


In  re  Davison. 


(Circuit  Court,  8.  D.  New  York.   September  17, 1884.) 
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6.  Sake— Party  Improperly  Ewlisted —  Powkk  of  Such  Courts. 

If  an  alleged  deserter  was  not  ever  dnly  enlisted  in  the  United  States  serv- 
ice, he  is  not  amenable  to  the  jurisdiction  of  a  court-martial  

7.  MnroRiTY  of  Soldier — Effect  of  Rev.  St. 

The  effect  of  sections  1116, 11-17,  and  1118  of  the  Revised  Statutes  Is  that  the 
contract  of  enlistment  of  a  minor  under  16  years  of  age  is  void ;  but  that  over 
that  age  it  is  valid,  in  the  absence  of  fraud  or  duress  as  to  him ;  but  during  his 
minority  it  is  invalid  at  the  election  of  his  parents  or  guardians. 

,   Appeal  from  District  Court.    See  8.  C.  4  Fed.  Bbp.  607. 
Asa  Bird  Gardner,  for  the  United  States,  appellant. 
Henry  Orasse,  for  relator,  respondent. 

Wallace,  J.  This  appeal  is  brought  to  review  the  decision  of  the 
district  judge  for  the  Southern  district  of  New  York,  discharging,  upon 
a  habeas  corpus,  the  petitioner,  Davison,  from  the  custody  of  Capt. 
Wood,  of  the  first  regiment  United  States  artillery,  commandant  of 
the  post  of  Fort  Columbus.  It  appears  by  the  record  that  Davison 
enlisted  in  the  army  of  the  United  States  in  July,  1870,  for  the  term 
of  five  years;  deserted  while  on  furlough  in  February,  1872;  was 
arrested  as  a  deserter,  and  brought  to  Fort  Columbus  in  October,  1880, 
and  was  held  in  the  oustody  of  the  respondent  to  await  trial  by  gen- 
eral court-martial  at  the  time  the  writ  issued.  It  further  appears 
that  the  petitioner  was  but  19  years  of  age  when  he  enlisted ;  that  he. 
had  a  mother  living  and  dependent  upon  him  for  support,  who  never 
consented  to  his  enlistment;  and  that  daring  the'  entire  period  be- 
tween the  petitioner's  desertion  and  apprehension  he  was  within  the 
city  of  New  York.  The  petitioner's  discharge  was  claimed  on  two 
grounds:  First,  that  his  contract  of  enlistment  was  void,  and  there- 
fore he  eould  not  be  held  as  a  deserter;  and,  secondly,  that  if  he  was 
a  deserter  he  was  not  amenable  to  trial,  because  more  than  two  years 
had  elapsed  since  the  commission  of  the  alleged  offense.  The  learned 
district  judge,  in  the  opinion  delivered  by  him,  placed  the  petitioner's 
right  to  a  discharge  on  the  second  ground. 

Article  of  war  108  (Rev.  St.  §  1842)  declares  that  "no  person 
shall  be  liable  to  be  tried  and  punished  by  a  general  court-martial 
for  any  offense  which  appears  to  have  been  committed  more  than 
two  years  before  the  issuing  of  the  order  for  such  trial,  unless  by  rea- 
son of  having  absented  himself,  or  of  some  other  manifest  impedi- 
ment, he  shall  not  have  been  amenable  to  justice  within  that  period." 
The  district  judge  reached  the  conclusion  that  the  offense  of  deser- 
tion was  complete  when  the  original  aot  of  desertion  took  place ;  that 
it  was  not  to  be  deemed  a  continuing  offense ;  and  that  the  facts  of 
the  petitioner's  desertion  more  than  two  years  before  bis  apprehen- 
sion, and  of  his  continued  presence  within  the  United  States,  being 
undisputed,  he  conld  not  be  tried  or  punished  by  court-martial,  and 
should  therefore  be  released  from  custody. 

Upon  this  appeal  a  very  elaborate  argument  has  been  made  by  the 
counsel  for  the  military  authorities  to  show  that  the  statutory  limit- 
ation of  article  108  is  not  intended  to  apply  to  the  offense  of  deser- 
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tion;  and  if,  as  would  seem  to  be  plain,  the  offense  is  a  continuous 
one, — that  is,  is  repeated  completely  every  hour  and  every  moment 
the  soldier  willfully  absents  himself  without  leave  animus  non  rever- 
iendi, — there  is  certainly  fair  room  to  contend  that  the  two  years  do 
not  begin  to  run  until  he  returns  or  is  apprehended.  On  the  other 
hand,  if  this  construction  of  article  103  should  obtain,  it  would  ap- 
pear that  congress,  while  intending  to  shield  the  deserter  from  pun- 
ishment for  the  original  desertion,  and  possibly  for  his  persistent 
contumacy  during  a  long  period  of  years,  also  intended  to  subject 
him  to  punishment  for  remaining  in  a  state  of  desertion  during  the 
two  years  last  preceding  his  voluntary  return  to  service  or  his  appre- 
hension. Such  a  construction  might  lead  to  the  singularly  arbitrary 
and  apparently  useless  result  of  punishing  a  deserter  in  his  extreme 
old  age,  when  his  return  to  military  duty  would  be  useless  and  farci- 
cal, while  exempting  him  from  criminal  accountability  for  the  fla- 
grant offense  originally  committed. 

The  conclusions  whioh  have  been  reached,  however,  render  it  un- 
necessary and  possibly  inappropriate  to  adjudicate  here  the  question 
thus  suggested.  It  must  be  held  that  it  is  for  the  court-martial  and 
not  for  this  court  to  decide  whether  the  statutory  limitation  can  be 
invoked  effectually  by  the  accused  to  protect  him  from  punishment. 
If  the  petitioner  was  legally  in  custody  awaiting  trial  by  court-martial 
for  a  military  offense,  this  proceeding  must  fail.  He  was  legally  in 
custody  if  the  offense  is  one  of  which  that  tribunal  has  jurisdiction. 
It  is  not  the  office  of  a  writ  of  liabeas  corpus  to  anticipate  the  action  of 
the  appropriate  tribunal  by  determining,  in  advance  of  its  investiga- 
tion and  judgment,  whether  the  accused  is  innocent  or  guilty  of  the 
offense  for  which  he  is  held  for  trial,  any  more  than  it  is  to  perform 
the  functions  of  a  writ  of  error  after  a  trial  has  been  had.  Courts- 
martial  are  lawful  tribunals  existing  by  the  same  authority  that  this 
court  is  created  by,  have  as  plenary  jurisdiction  over  offenses  by  the 
law  military  as  this  court  has  over  the  controversies  committed  to  its 
cognizance,  and  within  their  special  and  more  limited  sphere  are  en- 
titled to  as  untrammeled  an  exercise  of  their  powers.  As  is  said  in 
Ex  parte  Milligan,  4  Wall.  123 :  "The  discipline  necessary  to  the 
efficacy  of  the  army  and  navy  required  other  and  swifter  modes  of 
trial  than  are  furnished  by  the  common-law  courts ;  and,  in  pursu- 
ance of  the  power  conferred  by  the  constitution,  congress  has  de- 
clared the  kinds  of  trial,  and  the  manner  in  which  they  shall  be  con- 
ducted, for  offenses  committed  while  the  party  is  in  the  military  or 
naval  service.  Every  one  connected  with  these  branches  of  service 
is  amenable  to  the  jurisdiction  which  congress  has  created  for  their 
government,  and  while  thus  serving  surrenders  his  right  to  be  tried 
by  the  civil  courts." 

The  question  of  the  jurisdiction  of  a  general  court-martial  may 
always  be  inquired  into  upon  the  application  of  any  party  aggrieved 
by  its  proceedings,  and  so  may  that  of  every  other  judicial  tribunal; 
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bat  the  range  and  scope  of  the  inquiry  is  controlled  by  the  same  rales 
and  limitations  in  both  cases.  There  must  be  jurisdiction  to  hear 
and  determine,  and  to  render  the  particular  judgment  or  sentence 
imposed.  If  this  exists,  however  erroneous  the  proceedings  may  be, 
they  cannot  be  reviewed  collaterally  upon  habeas  corpus.  Ex  parte 
Kearney,  7  Wheat.  38;  Ex  parte  Watkins,  3  Pit.  193;  Ex  parte  Reed, 
100  U.  8. 13-23.  It  would  be  as  indecorous  and  as  wanton  a  stretch 
of  judicial  power  to  assume  in  advance  that  a  general  court-martial 
will  erroneously  convict  an  accused  person  of  a  military  Offense,  asv 
it  would  be  to  indulge  such  a  presumption  concerning  a  common-law 
court. 

The  real  inquiry  is,  therefore,  whether  the  103d  article  of  war  is  a 
statutory  inhibition  upon  the  jurisdiction  of  courts-martial  over  of- 
fenses which  appear  to  have  been  committed  more  than  two  years 
before  the  issuing  of  the  order  for  trial,  unless,  by  reason  of  the  ex- 
ception mentioned,  the  accused  shall  not  have  been  amenable  to  jus- 
tice within  that  period.  The  solution  of  this  inquiry  seems  very 
plain.  Articles  47  and  48  provide  that  any  soldier  who,  having  been 
duly  enlisted  in  the  service  of  the  United  States,  deserts  the  same, 
shall,'in  time  of  peace,  suffer  such  punishment,  excepting  death,  as 
a  court-martial  may  direct,  and  shall  be  tried  and  punished  by  a 
court-martial,  although  the  term  of  his  enlistment  may  have  expired 
previous  to  his  being  apprehended.  Although  article  103  declares 
that  no  person  shall  be  "liable  to  be  tried  and  punished"  by  a  gen- 
eral court-martial  for  an  offense  which  appears  not  to  have  been 
committed  within  the  two  years,  this  language  does  not  limit  or 
qualify  the-  jurisdiction  of  the  military  tribunals,  but  prescribes  a 
rule  of  procedure  for  the  benefit  of  the  accused,  to  be  considered  and 
enforced  upon  the  trial,  in  the  exercise  of  a  jurisdiction  already  con-: 
ferred.  The  limitation  is  a  matter  of  defense,  which  is  to  be  enter- 
tained and  determined  like  any  other  question  involving  an  adjudi- 
cation upon  the  merits  of  the  case. 

Language  almost  identical,  declaring  that  no  person  should  be 
"prosecuted,  tried,  or  punished"  for  an  offense  not  committed  within 
two  years  before  indictment  found,  was  employed  in  the  act  of  con- 
gress of  April  30,  1790,  §  31.  In  Johnson  v.  U.  S.  3  McLean,  89, 
arising  upon  habeas  corpus,  the  court  held  that  although  it  appeared 
upon  the  record  of  conviction  that  the  offense  for  which  the  relator 
was  sentenced  was  not  committed  within  the  two  years,  no  want  of 
jurisdiction  was  apparent;  that  the  court  before  whom  he  was  tried 
had  undoubted  jurisdiction,  and  if  the  statute  was  a  bar  it  should 
have  been  pleaded.  In  U.  S.  v.  Cook,  17  Wall.  168,  the  defendant 
sought  to  avail  himself  of  the  benefit  of  the  same  statute  by  a  de- 
murrer to  the  indictment,  and  it  was  held  to  be  a  statute  of  limita- 
tions, and  not  available  to  the  defendant  by  a  demurrer. 

The  precise  question  under  consideration  was  decided  by  the  circuit 
court  for  the  district  of  California  by  Field  and  Sawvbr,  JJ.,  in  Re 
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White,  17  Fed.  Rep.  723.  It  was  there  held,  on  a  proceeding  in  habeas 
corpus,  that  the  limitation  prescribed  by  article  103  is  a  matter  of 
defense,  and  that  the  court-martial  was  the  tribunal  haying  jurisdic- 
tion to  try  the  oharge  of  desertion,  and  to  determine  whether  the  lim- 
itation attached  or  not;  and  because  of  these  conclusions  the  court 
refused  to  discharge  the  relator,  and  remanded  him  to  be  dealt  with 
by  the  military  authorities. 

If  the  relator  was  not  duly  enlisted  in  the  service  of  the  United 
States,  he  is  not  amenable  to  the  jurisdiction  of  courts-martial.  Not 
only  is  this  the  plain  deduction  from  the  statutory  provisions  which 
confer  jurisdiction  upon  these  tribunals,  but  such  would  be  also  the 
result  from  general  principles.  If  his  contract  of  enlistment  was 
void,  the  government  acquired  no  right  to  his  services;  he  never  be- 
came a  soldier,  and  could  not  be  a  deserter.  The  provisions  of.  the 
laws  of  congress  in  force  at  the ,  time  of  the  relator's  enlistment,  so 
far  as  they  affect  the  point,  are  reproduced  in  sections  1116,  1117, 
and  1118,  Be  v.  St.  The  antecedent  legislation  of  congress  upon 
the  subject  does  not  seem  to  afford  any  aid  in  the  construction  of 
these  sections.  The  prior  acts  are  collated  and  referred  to  in  Re 
Riley,  1  Ben.  408,  and  in  Seavey  v.  Seymour,  3  Cliff.  439;  but  there  is 
nothing  in  their  provisions,  and  no  decisions  of  federal  courts  in  con- 
struction of  them,  which  materially  assists  in  solving  the  question 
whether,  under  the  present  laws,  the  enlistment  of  a  minor  over  16 
years  of  age  is  void  at  his  election.    Section  1116  is  as  follows: 

"Recruits  enlisting  In  the  array  must  be  effective  and  able-bodied  men,  and 
between  the  ages  of  16  and  35  years  at  the  time  of  their  enlistment." 

Section  1117  enacts : 

"No  person  under  the  age  of  21  years  shall  be  enlisted  or  mustered  into 
the  military  service  of  the  United  States  without  the  written  consent  of  his 
parents  or  guardians,  provided  that  such  minor  has  such  parents  or  guardians 
entitled  to  his  custody  and  control." 

Section  11 18  enacts : 

"No  minor  under  the  age  of  16  years,  no  insane  or  intoxicated  person,  no 
deserter  from  the  military  service  of  the  United  States,  and  no  person  who 
has  been  convicted  of  a  felony,  shall  be  enlisted  or  mustered  into  the  military 
service." 

The  reasonable  conclusion  warranted  by  these  sections  would  seem 
to  be  that  the  contract  of  enlistment  of  a  minor  under  16  years  of 
age  is  void ;  but  that  if  he  is  over  that  age  it  is  valid,  in  the  absence 
of  fraud  or  duress  as  to  him,  but  during  bis  minority  is  invalid  at  the 
election  of  his  parents  or  guardian. 

It  is  not  open  to  doubt  that  congress,  under  the  constitutional 
power  "to  raise  and  support  armies,"  may  provide  for  the  enlistment 
of  minors,  with  or  without  the  consent  of  their  parents,  and  may  give 
such  effect  and  conclusiveness  to  the  contract  of  enlistment  as  it  may 
deem  best.  And  it  is  equally  clear  that  where  the  laws  of  congress 
authorize  the  enlistment  of  minors  no  question  of  the  capacity  of  the 
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infant  to  contract  can  arise.  Whenever  the  common-law  disability  is 
removed  by  statute,  the  competency  of  the  infant  to  do  all  acts  within 
the  purview  of  the  statute  is  as  complete  as  that  of  a  person  of  fall 
age.  U.  S.  v.  Bainbridge,  1  Mason,  71 ;  Rex  v.  Rotherfield  Oreys,  1 
Barn.  &  C.  345;  Schooler,  Dom.  Eel.  560.  Sections  1116  and  1118 
authorize  the  enlistment  of  minors  of  the  age  of  16  years,  and  thereby 
affirm  their  competency  to  enter  into  a  contract  with  the  government 
in  that  behalf.  And  it  seems  obvious  that  section  1117  was  not  in- 
tended for  the  benefit  of  the  minor  or  for  his  protection,  because  it 
has  no  application  unless  he  has  a  parent  or  guardian  who  is  entitled 
to.  his  custody  and  control.  If  such  minors  are  competent  to  con- 
tract, they  are  competent  to  bind  themselves  by  any  representation 
or  estoppel  that  may  be  an  ingredient  of  the  transaction  out  of  which 
the  contract  arises.  In  many  cases  the  military  authorities  have  no 
means  of  knowing  whether  the  minor  who  applies  to  enlist  has  par- 
ents or  guardians  who  are  entitled  to  his  custody  and  control.  It  is 
not  reasonable  to  suppose  that  congress  intended  to  place  it  in  the 
power  of  a  minor  old  enough  to  perform  military  service  to  deceive 
the  military  authorities  by  representing  himself  as  of  full  age,  or  as 
without  parents,  or  as  manumitted  from  their  control,  and  to  recall 
his  representations  and  repudiate  his  contract  after  he  has  been  ac- 
cepted as  a  soldier  and  received  the  benefits  of  his  contract. 

The  provision  should  not  be  extended  to  protect  a  party  competent 
to  contract  against  the  consequences  of  his  deliberate  agreement,  or 
of  his  own  misrepresentations,  unless  the  language  plainly  requires 
such  a  construction.  The  language  is  satisfied  by  a  construction 
which  permits  the  parents  or  guardians  who  are  entitled  to  the  serv- 
ices and  custody  of  the  minor  to  intervene  and  assert  their  rights,  if 
their  consent  to  his  enlistment  has  not  been  obtained.  Several  ad- 
judications are  to  the  effect  that  under  section  1117,  or  former  laws 
of  congress  of  similar  purport.,  the  contract  of  enlistment  should  be  > 
held  invalid  on  the  application  of  the  parents  or  guardian  of  the 
minor.  Com.  v.  Blake,  8  Phila.  523 ;  Turner  v.  Wright,  5  Phiia.  296; 
Henderson  v.  Wright,  Id.  299;  Seavey  v.  Seymour,  3  Cliff.  439.  None, 
however,  are  cited  by  counsel,  or  have  met  the  attention  of  the  court, 
in  whieh  it  has  been  decided  that  the  minor,  if  over  16  years  of  age, 
can  assert  the  invalidity  of  his  contract.  The  case  of  Menzes  v. 
Camac,  1  Serg.  &  B.  87,  arising  under  the  act  of  March  16,  1802, 
is  directly  in  point.  The  statute  in  that  case  was  similar  in  its  pro- 
visions to  section  1117,  and  the  court  held  the  minor  bound  by  his 
contract;  that  the  parent  alone  could  assert  its  invalidity;  uml  there- 
fore refused  to  discharge  the  minor  upon  habeas  corpus  at  his  own 
application. 

Several  adjudications  are  cited  to  the  effect  that  the  on'h  of  the 
minor  at  the  time  of  his  enlistment  is  conclusive  upon  th«-  lues  ion 
of  his  age.  Some  of  these  rest  upon  the  lniigu-i  of  the  '  i  nte  in 
force  at  the  time.    The  more  satisfactory  ground  for  refus  ^  ihv  dis- 
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charge,' as- the  law  now  stands,  seems  to  be  that  the  enlistment  is  void 
only  as  to  the  parent  or  guardian  of  the  minor. 

The  order  of  the  district  court  is  reversed,  and  the  relator  is  re- 
manded to  the  custody  of  the  officer  having  him  in  custody,  and  the 
writ  discharged. 


1.  Stealing  Letters  from  Postal  Car—Section  5469,  Rev.  St..  Construed. 

It  is  an  offense  punishable  by  imprisonment,  under  section  6469  of  the  Re- 
vised Statutes,  for  a  person  in  the  postal  service  to  steal  a  letter  from  a  posial 
oar. 

2.  Same— Not  a  Felony. 

Stealing  a  -letter  from  a  postal  car  is  not  a  felony. 

3.  Same— Indictment. 

Where  the  offense  charged  is  stealing  a  letter  containing  a  treasury  note,  it 
is  not  necessary  for  the  indictment  to  allege  the  ownership  of  the  note. 

4.  Same— Evidence. 

Where  a  postal  clerk  was  charged  with  stealing  letters  from  a  postal  car, 
and  there  was  testimony  tending  to  show  that  the  letters  stolen  were  taken 
from  a  straight  package,  which  ho  had  no  right  to  disturb,  hetd,  that  evidence 
was  admissible  to  show  what  the  contents  of  the  package  was  when  it  was  re- 
ceived, and  that  the  letters  it  contained,  which  were  not  stolen,  were  admis- 
sible in  evidence  for  that  purpose. 

Error  to  the  District  Court  for  the  Eastern  District  of  Missouri. 

Indictment  against  a  postal  clerk  for  stealing  letters  from  a  postal 
oar.  The  defendant  was  found  guilty  -in  the  district  court  of  stealing 
a  number  of  letters  from  a  postal  car  as  charged,  part  of  which  con- 
tained and  are  stated  in  the  indictment  to  have  contained  two  one- 
dollar  United  States  treasury  notes  each.  The  indictment  gives  the 
,  names  of  the  parties  to  whom  the  letters  were  addressed,  but  does  not 
allege  the  ownership  either  of  the  letters. or  their  contents. 

William  H.  Bliss,  for  the  United  States. 

Thos.  C.  Fletcher  and  Geo.  II.  Shields,  for  defendant. 

Brewer,  J.  The  defendant  was  convicted  in  the  district  court,  un- 
der section  5469  of  the  Revised  Statutes,  of  stealing  and  taking  from 
a  postal  car  certain  letters,  and  sentenced  to  hard  labor  for  a  term  of 
two  years.  A  bill  of  exceptions  was  signed,  a  writ  of  error  allowed, 
and  the  case  is  now  in  this  court  for  review.  Several  questions  have 
been  ably  and  elaborately  argued  by  counsel.  I  shall  notice  the  most 
important. 

1.  It  is  insisted  that  the  section  prescribed  no  punishment  for  the 
offense  charged,  and  the  case  of  U.  S.  v.  Long,  10  Fed.  Rep.  87,9, 
decided  by  Circuit  Judge  Pardee,  is  cited  as  authority.  With  the 
highest  respect  for  that  distinguished  judge,  I  cannot  concur  in  his 

i Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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conclusions.  The  specific  objection  is  this:  The  section  contains 
several  clauses,  each  defining  an  offense  against  the  postal  service, 
separated  from  each  other  by  a  semicolon,  and  connected  by  no  con- 
junction, copulative  or  disjunctive,  and  the  last  clause  alone  con- 
taining any  express  denunciation  of  penalty.  So  that  the  section 
reads  thus :  "Any  person  who  shall  steal  the  mail,"  etc ;  "any  person 
who  shall  take  the  mail,"  etc.  Then,  after  several  clauses  separated 
in  the  same  manner,  the  following:  "Any  person  who  shall,  by  fraud 
or  deception,  obtain,"  etc.,  "shall,  although  not  employed  in  the  postal 
service,  be  punishable,"  etc.  There  is  in  this  last  clause  no  word  or 
expression  which,  in  terms,  refers  to  or  includes  the  prior  clauses, 
and  the  contention  is  that  the  penalty  is  denounced  only  on  him  who 
is  guilty  of  the  offense  described  in  this  last  clause.  When  tried  by 
the  strict  letter  there  is  force  in  the  objection;  but  it  is  as  old  as  the 
Scripture  that  while  "the  letter  killeth,  the  spirit  maketh  alive,"  and 
no  better  illustration  can  be  found  than  the  present;  for  if  we  keep 
to  the  mere  narrowness  of  the  letter,  the  first  clauses,  embracing  five- 
sixths  of  the  section,  are  not  only  without  force  to  sustain  the  present 
indictment,  but  are  absolutely  dead  and  meaningless.  They  signify 
nothing,  and  congress,  instead  of  defining  these  various  offenses, 
might  aS  well  have  filled  up  the  section  with  a  recitation  of  the  Greek 
alphabet.  I  do  not  think  that  the  courts  are  at  liberty  to  set  at 
naught  the  obvious  intent  of  congress,  and  thus  destroy  the  main 
body  of  this  section.  Courts  will  often  look  beyond  the  letter  to  the 
intent,  upholding  the  latter  even  at  the  expense  of  the  former.  In- 
deed, the  cardinal  canon  of  construction  is  that  the  intent  when  as- 
certained governs,  and  to  that  all  mere  rules  of  interpretation  are 
subordinate.  State  v.  Bancroft,  22  Kan.  206.  "A  thing  which  is 
within  the  intention  of  the  makers  of  a  statute,  is  as  much  within  the 
statute  as  if  it  were  within  the  letter;  and  a  thing  which  is  within 
the  letter  of  the  statute  is  not  within  the  statute  unless  it  be  within 
the  intention  of  the  makers;  and  such  construction  ought  to  be  put 
upon  it  as  does  not  suffer  it  to  be  eluded."  Holmes  v.  Carley,  31  N, 
Y.  290;  Bac.  Abr.  St.  1,  §§  5,  10,  and  authorities  cited.  Plowden 
thus  quaintly  expresses  the  same  thought  in  his  commentary  upon  the 
case  of  Eyston  v.  Studd,  2  Plowd.  465: 

"It  is  not  the  words  of  the  law,  but  the  internal  sense  of  it,  that  makes  the 
law;  and  our  law,  like  all  others,  consists  of  two  parts,  viz.,  of  body  and  soul. 
The  letter  of  the  law  is  the  body  of  the  law,  and  the  sense  and  reason  of  the 
law  are  the  soul  of  the  law, — quia  ratio  legis  est  anima  legis, — and  the  law 
may  be  resembled  to  a  nut,  which  has  a  shell  and  a  kernel  within;  the  letter 
of  the  law  represents  the  shell,  and  the  sense  of  it  the  kernel;  and  as  you  will 
be  no  better  for  the  nut  if  you  make  use  only  of  the  shell,  so  you  will  receive 
no  benefit  from  the  law  if  you  rely  upon  the  letter,  and  as  the  fruit  and  profit 
of  the  nut  lie  in  the  kernel  and  not  in  the  shell,  so  the  fruit  and  profit  of 
the  law  consist  in  the  sense  more  than  in  the  letter.  And  it  often  happens 
that  when  you  know  the  letter  you  know  not  the  sense,  for  sometimes  the 
sense  is  more  confined  and  contracted  than  the  letter,  and  sometimes  it  is 
more  large  and  extensive. " 
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Doubtless  the  letter  is  first  to  be  considered  in  order  to  determine 
the  intent  of  the  legislature,  for  the  courts  may  not  read  a  law  simply 
as  they  wish  it  should  read.  But  other  matters  may  also  be  con- 
sidered, and  among  them  the  evils  sought  to  be  remedied.  It  was 
resolved  by  the  barons  of  the  exchequer  in  Heydon's  Ca$e,  8  Rep.  7, 
as  followa : 

"For  the  sure  and  true  interpretation  of  all 'statutes  in  general,  be  they 
penal  or  beneficial,  restrictive  or  enlarging  of  the  common  law,  four  things 
are  to  be  discerned  and  considered:  First.  What  was  the  common  law  before 
the  making  of  the  act?  Second.  What  was  the  mischief  and  defect  against 
which  the  common  law  did  not  provide?  Third.  What  remedy  the  parlia- 
ment hath  resolved  and  appointed  to  cure  the  disease  of  the  commonwealth. 
And,  fourth,  the  true  reason  of  the  remedy." 

In  Powlter'8  Case,  Lord  Coke  observes : 

"It  is  frequent  in  our  books  that  penal  statutes  have  been  taken  by  intend- 
ment, to  the  end  that  they  should  not  be  illusory,  but  should  take  effect  ac- 
cording to  the  intention  of  the  makers  of  the  act."    11  Coke,  34. 

Bishop,  in  bis  work  on  Statutory  Crimes,  says,  in  section  243 : 

"When  the  legislative  meaning  is  plain,  the  exact  grammatical  construc- 
tion and  propriety  of  language  may  be  disregarded,  even  in  a  penal  statute. 
Courts  interpret  the  word  'and'  as  disjunctive,  and  the  word  'or1'  as  con- 
junctive, when  the  sense  absolutely  requires  it;  and  this,  in  extreme  cases, 
in  criminal  statutes  against  the  accused."  Section  212:  "A  strict  construc- 
tion is  not  violated  by  giving  the  words  of  the  statute  a  reasonable  meaning 
according  to  the  sense  in  which  they  were  intended,  and  disregarding  captious 
objections  and  even  the  demands  of  an  exact  grammatical  propriety."  Sec- 
tion 81:  "A  statute  will  not  be  controlled  by  grammatical  construction  in 
such  a  way  as  to  defeat  its  obvious  meaning;  *  *  *  for  example,  con- 
junctive sentences  describing  different  branches  of  the  same  offense  will  be 
construed  as  conjunctive  or  disjunctive,  according  as  the  sense  and  evident 
intention  of  the  legislature  may  require;  and  words  and  expressions  inaccu- 
rately used  will  receive  the  meaning  intended,  where  it  appears  on  the  whole 
face  of  the  act.  Indeed,  the  clear  intention  of  the  legislature,  as  apparent  on 
inspection  of  the  statute,  will  prevail,  though  in  opposition  to  the  strict  let- 
ter." Section  201:  "The  object  of  interpretation  being  to  ascertain  the  leg- 
islative intent,  the  doctrine  follows  as  a  necessary  consequence  that  whenever 
this  intention  is  clear  on  the  face  of  an  enactment,  no  room  is  left  for  the  ap- 
plication of  any  particular  rules. " 

While  doubtless  the  more  natural  form  of  expression  would  be  to 
connect  these  separate  clauses  by  the  conjunction  "and"  or  "or,"  or 
else  to  place  in  the  denunciation  of  the  penalty  some  inclusive  word 
directly  referring  to  all  the  previous  clauses,  yet  without  that  the  in- 
tended connection  is  plain.  The  fact  that  all  these  clauses  are  em- 
braced in  a  single  section  is  of  itself  a  connecting  fact,  and  shows 
the  obvious  intent  of  congress  that  all  the  various  offenses  defined 
should  be  subjected  to  the  same  penalty.  Further,  these  clauses  are 
not  disconnected  by  periods  into  separate  sentences,  but  by  the  semi- 
colon are  linked  together  in  a  single  sentence.  In  faot,  the  semi- 
colon may  fairly  be  treated  as  binding  each  olause  of  definition  to 
the  single  general  penalty. 
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The  ease  of  U.  S.  v.  PeUetreau,  (14  Blatehf.  127,)  is  very  closely 
in  point.    In  it  the  court  held  as  follows : 

"But  this  construction  of  the  section  is  entirely  too  strict,  even  for  a  crim- 
inal statute.  It  is  stated  that,  if  the  conjunction  '  and '  had  been  inserted  be- 
tween the  semicolon  and  the  word  *  any,'  the  statute  would  be  complete;  but 
the  omission  of  the  conjunction  by  way  of  ellipsis  In  such  statutes  is  a  very 
common  thing.  Sections  5463  and  5464,  Rev.  St.,  just  above,  present  several 
instances  of  such  omissions.  The  intention  of  the  statute  is  as  plain  without 
the  conjunction  as  with  it.  Manifestly,  two  classes  of  offenses  were  intended 
to  be  created, — one  relating  to  the  embezzlement  of  letters,  etc.,  the  other  re- 
lating to  stealing  the  contents  of  letters;  and  this  intention  is  carried  out  if 
we  suppose  an  ellipsis;  while  without  an  ellipsis  a  very  considerable  part  of 
this  section  is  useless  and  void.  According,  then,  to  the  familiar  rules  of 
construction,  the  statute  should  be  read  so  as  to  render  its  language  effective; 
and  by  inserting  the  conjunction  this  is  done.  So  read,  it  *  creates  the  of- 
fense charged  in  the  indictment.' " 

See,  also,  U.  8.  v.  Voorhees,  9  Fed.  Rep.  143. 

These  considerations  and  authorities  lead  me  to  the  conclusion 
that  the  single  penalty  stated  in  the  section  is  denounced  against  all 
the  various  offenses  defined. 

2.  It  is  insisted  that  the  purpose  of  congress  in  this  section  ap- 
plies to  one  branch  of  the  crime  of  larceny;  that,  therefore,  the 
indictment  should  allege  the  ownership  and  value  of  the  property 
stolen,  and  that  it  was  feloniously  stolen,  taken,  and  carried  away. 
I  do  not  so  understand  the  purport  of  the  section.  It  simply  creates 
an  offense  against  the  postal  service,  and  was  intended  to  protect  the 
sanctity  of  the  mails;  and  it  is  entirely  immaterial  whether  the  letters 
taken  contained  anything  of  valne  whatever.  It  may  be  remarked, 
in  passing,  that  the  indictment  contained  full  description  of  the  let- 
ters, so  that  the  identification  was  complete.  U.  S.  v.  Mills,  7  Fet. 
140;  U.  S.  v.  Stone,  8  Fed.  Rep.  232;  U.  S.  v.  Lancaster,  2  Mc- 
Lean, 436;  U.S.  v.  Iaavs,  2  Low.  117;  U.  S.  v.  Baugh,  1  Fed.  Rep. 
784;  U.  S.  v.  Marselis,  2  Blatehf.  111.  This  last  case,  also,  very 
properly,  as  I  think,  dieposes  of  the  objection  that  the  defendant,  be- 
ing in  the  postal  service,  could  not  be  prosecuted  under  section  5469. 

3.  It  is  insisted  that  the  offense  charged  against  the  defendant 
was  a  felony;  that,  therefor,  he  was  entitled  to  10  peremptory  chal- 
lenges. It  is  abundantly  established  by  the  authorities  that  in  de- 
termining the  classification  of  offenses  under  the  laws  of  the  United 
States  into  felonies  and  misdemeanors  the  courts  will  not  follow  the 
rules  of  classification  established  by  the  various  states,  but  will  be 
guided  alone  by  the  federal  statutes  and  the  common  law.  Now  the 
offenses  grouped  together  in  this  section  are  not  declared  therein  to 
be  felonies,  nor  are  they  offenses  which  existed  at  the  common  law. 
As  heretofore  stated,  the  section  is  not  intended  simply  to  define  one 
form  of  larceny,  but  to  protect  the  postal  service  and  to  preserve  the 
sanctity  of  the  mails;  so,  without  regard  to  the  amount  of  punishment 
which  may  be  imposed,  the  general  ruling  has  been  to  regard  such 
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offenses  as  not  felonies.  See  the  case  of  U.  S.  v.  Wynn,  9  Fed. 
Rep.  886,  and  the  various  authorities  cited  at  the  close  of  the  opin- 
ion. It  is  unnecessary  to  review  those  authorities,  or  to  enter  into 
any  extended  discussion  of  the  question,  but  it  is  sufficient  to  express 
simply  a  concurrence  with  the  views  expressed  therein. 

Finally,  it  is  insisted  that  the  court  erred  in  the  admission  of  38 
letters  which  are  not  mentioned  in  the  indictment,  and  which  the  de- 
fendant was  not  charged  therein  with  having  taken  and  carried  away. 
I  think  this  testimony  was  competent.  There  was  testimony  tending 
to  show  that  a  straight  package  of  letters  from  the  west  to  Louisville 
passed  through  St.  Louis, — a  package  which,  by  the  well-understood 
rules  and  regulations  of  the  post-office,  was  not  to  be  disturbed  at  St. 
Louis,  but  forwarded  in  the  condition  it  was  received,*  that  this  pack- 
age was  opened  by  defendant,  and  oat  of  it  seven  letters  mentioned 
in  the  indictment  taken.  Now,  these  38  letters  were  admitted  as  part 
of  the  straight  package.  It  was  competent  to  show  that  such  a  straight 
package  was  received,  and  to  show  what  its  contents  were,  and  that 
is  all  what  was  done  by  the  introduction  of  these  38  letters.  Of 
course,  such  testimony  tended  strongly  to  show  the  intent  of  the  de- 
fendant, for  when  the  entire  package  should  have  been  forwarded, 
his  taking  out  seven  letters  and  sending  the  others  forward  points 
strongly  to  an  unlawful  and  criminal  intent.  'It  tends  to  show  that 
here  was  no  inadvertence  or  mistake  on  his  part,  and  as  such  was 
admissible. 

These  are  the  material  questions  presented,  and  in  them  I  see  no 
error.  Therefore  the  judgment  will  be  affirmed  and  the  same  sen- 
tence imposed. 


Perjury— Timber  Culture  Act— Oath— Who  can  Administer. 

To  make  a  party  liable  to  prosecution  for  perjury  in  a  United  States  court,  it 
does  not  matter  that  the  oath  taken  by  him  when  endeavoring  to  benefit  by  the 
"timber  culture  act "  was  taken  before  an  officer  authorized  by  a  state,  rather 
than  one  authorized  by  the  United  States  to  administer  oaths. 

Opinion  Overruling  Demurrer  to  Indictment. 
S.  G.  Hilborn,  U.  S.  Atty.,  and  Carroll  Cook,  Asst.  U.  S.  Atty.,  for 
the  United  States. 

W,  W.  Morrow,  for  defendant. 

Hoffman,  J.  It  is  not  to  be  disputed  that  to  constitute  perjury  or 
false  swearing  under  the  laws  of  the  United  States  it  must  appear  that 
the  officer  administering  the  oath  was  authorized  to  administer  it  by 
the  laws  of  the  United  States  of  America.   U.  S.  v.  Curtii,  107  U.  S. 
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The  section  of  the  Revised  Statute's  (section  5292)  under  which 
this  indictment  in  drawn,  denounces  in  substance  a  false  oath  taken 
"before  a  competent  tribunal,  officer,  or  person,"  etc.  The  officer, 
tribunal,  or  person  here  referred  to  is  an  officer,  tribunal,  or  person 
competent  under  the  laws  of  the  United  States  to  administer  the  oath 
alleged  to  be  false. 

By  the  second  section  of  the  act  of  June  14,  1878,  it  is  pro- 
vided that  the  "person  applying  for  the  benefit  of  this  act  shall 
*  *  *  make  affidavit  before  the  register  or  the  receiver,  or  the 
clerk  of  some  court  of  record,  or  officer  authorized  to  administer  oaths 
in  the  district  where  the  land  is  situated."  It  is  evident  that  the 
courts  of  record  referred  to  include  state  courts  of  record  as  well  as 
the  United  States  courts.  'If  the  latter  alone  had  been  intended  it 
would  have  been  so  stated.  If  the  clerks  of  the  United  States  courts 
were  the  only  clerks  of  courts  of  record  intended  to  be  authorized  to 
administer  the  oath,  the  expression  "clerk  of  some  court  of  record"  is 
singularly  inapt;  and  the  object  of  the  act,  which  is  to  encourage 
the  growth  of  timber  on  the  western  prairies,  would  be  to  a  consider- 
able extent  defeated,  if  the  applicant  is  obliged,  in  the  absence  of  the 
register  and  the  receiver,  to  resort  to  the  clerk  of  the  circuit  or  of  the 
district  court,  whose  office  may  be  remote  from  the  district  where  the 
entry  is  to  be  made.  If,  then,  as  I  cannot  doubt,  congress  intended 
the  affidavit  to  be  made  before  the  clerk  of  any  court  of  record,  the 
same  policy  demanded  that  the  "officer  authorized  to  administer  oaths 
in  the  district  where  the  land  is  situated  should  be  an  officer  so 
authorized  either  by  the  state  law  or  by  the  United  States  law."  The 
words,  "in  the  district  where  the  land  is  situated,"  clearly  point  to  a 
local  officer  residing  or  exercising  his  functions  in  the  district,  and 
who  might  be  applied  to  without  unnecessary  expense  or  inconven- 
ience. 

If  this  be  the  true  construction  of  the  law,  it  follows  that  congress, 
by  authorizing  the  affidavit  to  be  taken  before  such  officer,  has  ren- 
dered him  "competent"  to  administer  it  as  fully  as  the  register  or 
receiver,  and  the  affidavit,  if  false,  falls  within  the  terms  of  the  section 
under  which  the  indictment  is  drawn. 

It  is  not  denied  that  the  notary  public,  by  whom  the  oath  in  this 
case  was  administered,  was  an  officer  authorized  by  the  laws  of  thiB 
state  to  administer  oaths  in  the  district  where  the  land  is  situated. 

The  demurrer  must  be  overruled. 
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Hows  Machine  Go.  and  others  r.  National  Nbbdlb  Go. 
Same  v.  Whittkn  and  others. 

'Circuit  Court,  D.  Mataae'ituetis.   September  80, 1884.) 

1.  Patents  fob  Inventions—  Anticipation— Application  of  Old  Machine — 

Similar  Subject. 

The  application  of  an  old  process  or  machine  to  a  similar  or  analogous  sub- 
ject, with  no  change  in  the  manner  of  application,  and  no  result  substantially 
distinct  in  nature,  will  not  sustain  a  patent,  even  if  the  new  form  has  not  been 
before  contemplated. 

2.  Sake— Patent  No.  23,957— Spring  Lathe—  Murdoch  Lathe. 

Patent  No.  28,957,  granted  to  Charles  and  Andrew  Spring,  May  10;  1859,  for 
an  improvement  in  lathes  for  turning  irregular  forms,  held  anticipated  by  the 
Murdock  lathe,  and  invalid. 

In  Equity. 

Geo.  S.  BoutweU  and  Geo.  E.  Betton,  for  complainants. 
A.  L.  Soule  and  J.  E.  Abbott,  for  defendants. 
Before  Gray  and  Nelson,  JJ. 

Nelson,  J.  These  suits  are  bills  in  equity  for  the  infringement  of 
patent  No.  23,957,  granted  to  Charles  and  Andrew  Spring,  May  10, 
1869,  for  an  improvement  in  lathes  for  turning  irregular  forms.  The 
invention,  as  described  in  the  specification,  is  a  new  combination  de- 
signed for  turning  such  articles  as  are  to  be  brought  to  a  point,  or 
are  to  be  finished  or  turned  at  one  end,  and  therefore  cannot  conven- 
iently be  held  to  be  operated  upon  otherwise  than  by  the  opposite 
end.  It  consists  (1)  of  a  griping-chuck,  by  which  the  article  is  held 
by  one  end  so  as  to  present  the  other  end  free  to  be  operated  upon ; 
(2)  a  rest  preceding  the  cutting  tool,  to  afford  support  to  the  article 
in  the  operation  of  turning;  (3)  a  cutting  tool;  and  (4)  a  guide-cam, 
or  its  equivalent,  which  modifies  the  movement  of  the  cutting  tool. 
The  chuck  may  be  of  any  of  the  well-known  forms  of  griping  or  hold- 
ing chucks,  which  hold  the  article  to  be  turned  fast  by  one  end.  The 
material  to  be  turned  must  be  cylindrical  and  straight.  In  the  draw- 
ings annexed,  the  guide-cam  is  of  a  form  suitable  for  turning  awls  or 
machine  needles,  and  the  plaintiffs  contend  that  their  machine,  as 
patented,  was  intended  to  be  and  is  a  lathe  for  turning  sewing-ma- 
chine needles  or  awls.  The  claim  is  for  "the  combination  of  a  grip- 
ing-chuck, by  which  an  article  can  be  so  held  by  one  end  as  to  pre- 
sent the  other  free  to  be  operated  upon,  with  a  rest  preceding  the 
cutting  tool,  when  it  is  combined  with  a  guide-cam  or  its  equivalent, 
which  modifies  the  movement  of  the  cutting  tool,  all  operating  to- 
gether for  the  purpose  set  forth." 

The  defendants  have  proved,  by  testimony  which  we  cannot  doubt, 
that  as  long  ago  as  the  year  1845,  and  perhaps  still  earlier,  a  ma- 
chine was  in  use  in  the  shop  of  William  Murdock,  in  Winchendon, 
Massachusetts,  which  contained  all  the  elements  and  the  precise 
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combination  of  the  Spring  patent.  It  had  the  griping-chuct,  the  rest 
preceding  the  cutting  tool,  the  cutting  tool,  and,  instead  of  the  guide- 
cam,  its  equivalent,  a  pattern, — all  the  parts  arranged,  combined, 
and  operating  in  the-  same  manner  as  in  the  Spring  machine.  It 
had,  in  addition,  a  fixed  cutting  tool  preceding  the  rest,  which  served 
to  reduce  the  material  to  the  cylindrical  form  in  which  it  is  first  re- 
ceived in  the  Spring  lathe.  But  this  extra  tool  formed  no  part  and 
was  wholly  independent  of  the  other  combination.  The  machine  still 
had  all  the  elements  of  the  Spring  lathe  in  the  same  combination. 
The  Murdock  lathe  was  used  for  turning  tapering  wooden  skewers  or 
spindles  for  use  in  spinning  yarn.  It  was  not  constructed  so  as  to 
be  capable  of  turning  awls  or  machine  needles  from  metal. 

It  has  been  decided  by  the  supreme  court  that  "the  application  of 
an  old  process  or  maohine  to  a  similar  or  analogous  subjeot,  with  no 
change  in  the  manner  of  application,  and  no  result  substantially  dis- 
tinct in  its  nature,  will  not  sustain  a  patent,  even  if  the  new  form  of 
result  has  not  before  been  contemplated."  Pennsylvania  R.  Co.  v. 
Locomotive  Engine  S.  T.  Co.  110  U.  S.  490;  S.  C.  4  Sup  Ct.  Rep. 
220.  Applying  this  rule  to  the  present  case,  we  are  of  opinion  that 
the  application,  to  the  turning  of  machine  awls  and  needles  from 
metal,  of  mechanism  old  and  familiar  in  the  art  of  wood-turning,  is 
•not  invention,  and  is  not  patentable.  We  therefore  decide  that  the 
Murdock  lathe  was  an  anticipation  of  the  Spring  invention,  and  that 
the  complainants'  patent  is  void  for  want  of  novelty.  This  view  of 
the  case  renders  it  unnecessary  for  us  to  consider  the  other  matters 
urged  in  defense  of  the  complainants'  suit  at  the  argument. 

The  entry  in  each  case  will  be :  bill  dismissed,  with  costs. 


1.  Patent  Law— Manufacture  of  Xtloidink. 

Patents  Nob.  97,454  and  101,175,  for  certain  improvements  in  the  art  of  dis- 
solving and  manufacturing  xyloidine,  held  invalid  by  the  court. 

2.  Same — Patentability — Requirements  of  Constitution  and  Statutes. 

Under  the  constitution  a  patent  can  be  granted  only  for  xn  invention,  and 
under  the  statute  the  thing  for  which  a  patent  may  be  granted  must  be  not 
only  new  and  useful,  but  must  amount  to  an  invention  or  discovery. 

3.  Same — (Solve NTS  of  PrnoxvLrNE— Modification  of  Well- Known  Solvents. 

Before  the  invention  by  Spill  (1869)  the  world  was  informed  that  dehydrated 
or  strong  alcohol  combined  with  camphor  was  a  solvent  of  pyroxyline.  This 
being  the  case,  the  use  of  alcohol  of  less  strength,  and  yet  of  sufficient  strength 
for  the  purpose,  was  no  invention.   Smith  v.  NiehoU,  21  Wall.  112-119. 

4.  Same— Bleaching  Xyloidine — Adaptation  of  Familiar  Process. 

In  the  operation  of  bleaching  xyloidine  the  employment  of  ordinary  hleach- 
ing  materials  (although  heretofore  not  contemplated  as  adapted  for' the  pur- 
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pose  in  connection  with  this  substance)  is  not  patentable.  Penntylvania  It- 
Co.  v.  Locomotive  Engine  Safety  Track  (Jo.  110  U.  8.  140;  S.  0.  4  Sup.  Ct.  Hep. 
220. 

In  Equity. 

B.  F.  Thurston  and  H.  A.  Buggies,  for  plaintiff. 

W.  D.  Shipman,  F.  H.  Betta,  H.  Baldwin,  Jr.,  and  E.  L.  Hamil- 
ton, for  defendant. 

Blatchfobd,  Justice.  This  suit  was  brought  on  two  patents 
granted  to  the  plaintiff.  One  is  No.  97,454,  granted  November  30, 
1869,  for  an  "improvement  in  dissolving  xyloidine  for  use  in  the 
arts."  The  other  is  No.  101,175,  granted  March  22,  1870,  for  an 
"improvement  in  the  manufacture  of  xyloidine  and  its  compounds. n 
On  a  hearing  on  pleadings  and  proofs,  a  decision  was  made  (18 
Blatohf.  C«  C.  190;  6.  C.  2  Fed.  Rep.  707)  in  favor  of  the  plaintiff 
on  both  patents.  An  interlocutory  decree  was  entered  June  12, 
1880,  declaring  both  patents  to  be  valid,  and  to  have  been  infringed, 
and  awarding  a  recovery  of  profits  and  damages,  to  be  ascertained 
by  a  reference  to  a  master,  and  a  perpetual  injunction.  The  report 
of  the  master  was  filed  February  25,  1884.  The  conclusions  of  the 
report,  aB  matter  of  law,  are,  as  to  No.  97,454,  that  the  master, 
not  having  been  furnished  with  the  necessary  data,  is  unable,  with- 
out further  proof,  to  report  any  profits;  and,  as  to  No.  101,175,  that,  . 
not  having  been  furnished  with  the  necessary  data,  he  is  unable, 
without  further  proof,  to  report  any  profits;  and  that  no  evidence 
had  been  presented  on  the  accounting,  relating  to  the  question  of 
damages  from  the  infringement  of  either  patent.  The  plaintiff  has 
filed  11  exceptions  to  the  report,  and  claims,  as  to  No.  97,454,  that 
profits  have  been  shown  amounting  to  $276,667.66,  with  interest 
from  June  12,  1880;  and,  as  to  No.  101,175,  that  profits  have  been 
shown  amounting  to  $504,306.25,  with  interest  from  June  12,  1880. 
The  defendant  has  filed  six  exceptions  to  the  report.  The  exceptions 
have  been  heard,  and  at  the  same  time  the  defendant  has  moved  the 
court,  on  the  report  and  the  exceptions,  and  the  evidence  taken  in 
the  cause  subsequently  to  the  interlocutory  decree,  both  before  the 
master  on  the  accounting  and  on  a  motion  made  by  the  plaintiff 
for  an  attachment  for  a  violation  of  the  injunction,  and  on  all  the 
proceedings  in  the  cause,  for  a  reconsideration  of  the  questions  of 
novelty,  patentability,  and  infringement,  passed  upon  by  the  court 
at  the  time  of  the  entry  of  the  interlocutory  decree,  in  view  of  the 
evidence  since  introduced  into  the  case,  and  in  view  of  the  decision 
of  the  supreme  court  in  Pennsylvania  R.  Co.  v.  Locomotive  Engine 
Safety  Truck  Co.  110  U.  S.  490,  S.  C.  4  Sup.  Ct.  Rep.  220,  and  for 
a  correction  or  setting  aside  of  said  interlocutory  decree,  and  such 
other  orders  as  may  have  been  erroneously  made  in  this  cause. 

What  was  said  about  No.  97,454,  in  the  former  decision,  was  this : 
'  "The  speciflcation  states  that  the  « invention  relates  to  the  preparation  and 
use  of  certain  solvents  of  xyloidine,  and  which  differ  from  the  ordinary  known 
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solvents  of  xyloidi  tie,  in  that  these  menstrua  which  are  employed  are  not,  nec- 
essarily, in  themselves,  solvents  of  xyloidine,  but  become  so  by  the  addition  of 
the  bodies,  compounds,  or  substances  herein  referred  to.'  It  also  states  that 
the  invention  consists  in  the  employment  of  eight  different  solvents.  Only 
the  second  solvent  is  alleged  to  have  been  used  by  the  defendant.  It  is  thus 
described  in  the  specification :  4  Camphor,  or  camphor  oil,  or  mixture  of  the 
same,  in  conjunction  with  alcohol  or  spirits  of  wine,  the  same  to  be  employed 
in  about  equal  proportions.'  The  claim  is  in  these  words:  4  The  preparation 
And  use  of  solvents  of  xyloidine,  such  as  have  been  before  described,  so  as  to 
render  xyloidine  more  easy  of  conversion  into  compounds  containing  xyloid- 
ine, which  are  suitable  for  applications  in  the  arts,  and  for  industrial  pur- 
poses.' The  defendant  has  infringed  this  claim  by  using  camphor  in  con- 
nection with  alcohol  as  a  solvent  of  xyloidine.  The  defendant  mixes  ground 
and  drie^  xyloidine  with  pulverized  dry  camphor,  and  then  immerses  the 
mixture  in  alcohol  until  the  xyloidine  is  dissolved.  It  is  dissolved  by  the 
joint  action  of  the  camphor  and  the  alcohol.  Neither  alone  is  a  solvent  of 
xyloidine.  It  is  immaterial,  so  far  as  the  invention  and  the  claim  of  the  pat- 
ent are  concerned,  whether  the  camphor  and  the  alcohol  are  mixed  so  as  to  dis- 
solve the  camphor  in  the  alcohol,  and  then  the  xyloidine  is  put  into  the  solu- 
tion, or  whether  either  the  alcohol  or  the  camphor  is  first  mixed  with  the 
xyloidine,  and  then  the  third  substance  is  added.  The  bringing  of  the  three 
together,  causing  the  xyloidine  to  be  dissolved  or  softened,  so  as  to  be  more 
easy  of  conversion  or  working  into  compounds  or  articles  containing  xyloid- 
ine, is  the  invention.  Making  use  of  the  solvent  power  of  camphor  and  alco- 
hol when  in  the  presence  of  each  other,  and  of  the  xyloidine,  is  the  essence  of 
the  invention.  The  use  of  the  camphor  and  the  alcohol  in  about  equal  pro- 
portions is  not  the  essence  of  the  invention.  They  are  stated  by  the  patentee 
to  be  usef  ul  in  those  proportions.  But  the  evidence  shows  that  the  real  in- 
vention was  the  discovery  of  the  fact  that  camphor  and  alcohol,  when  united, 
would  be  a  solvent  of  xyloidine: 

"The  novelty  of  the  invention  of  this  solvent  is  attacked,  but  without  suc- 
cess. The  evidence  is  voluminous,  and  has  been  carefully  considered,  with 
the  result  that  the  defendant  has  failed  to  show  want  of  novelty.  The  prior 
patents  adduced  and  examined  are  the  English  patent  to  Cutting,  No.  1,638, 
of  1854;  and  the  English  patents  to  Parkes,  No.  2,359,  of  1855;  No.  2,675.  of 
1864;  No.  1,313,  of  1865;  No.  1,695,  of  1867;  and  No.  1,614,  of  1868.  Parkes' 
pamphlet,  of  1867,  and  Gmellin's  Hand-book  of  Chemistry,  of  1860,  have  also 
been  considered,  as  well  as  the  English  patent  to  the  plaintiff,  No.  2,666,  of 
1867.  No  other  anticipation  than  the  above  seems  to  be  considered  by  the 
defendant's  expert,  and  he  does  not  allude  to  the  pamphlet.  Another  defense 
relied  on  is  that  one  Parkes  communicated  to  the  plaintiff,  in  England,  the 
knowledge  that  alcohol  and  camphor  united  were  a  solvent  of  xyloidine,  and 
that  the  plaintiff  never  made  the  invention  himself.  On  the  whole  evidence 
the  defendant  has  failed  to  establish  this  defense."   2  Fed.  Rep.  707,  708. 

The  Parkes  patent,  No.  2,359,  of  October  22,  1855,  says : 

"It  is  well  known  that  a  solution  of  gun-cotton  has  been  used  principally 
as  a  photographic  agent  and  in  surgical  operations,  but  my  object  is  to  em- 
ploy collodion  or  its  compounds  for  manufacturing  purposes  generally.  The 
method  of  dissolving  gun-cotton  being  well  knowrt,  I  do  not  think  it  neces- 
sary to  give  proportions,  but  simply  to  say  that  when  I  use  a  thin  solution  I 
add  more  of  either  of  the  solvents  to  the  gun-cotton;  and,  if  I  requite  a  stiff 
preparation,  less  of  the  solvent  is  to  be  used.  I  dissolve  gun-cotton,  or  other 
similar  compounds,  in  vegetable  naphtha,  alcohol,  methylated  or  other  ethers, 
or  other  solvents  of  gun-cotton. "» 
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By  "gun-cotton"  it  is  understood  was  meant  what  is  called  "xyloid- 
ine,"  in  No.  97,454. 

The  Parkes  patent,  No.  2,675,  of  October  28, 1864,  says,  in  the  pro- 
visional specification : 

"In  manufacturing  compounds  of  gun-cotton,  and  of  other  vegetable  sub- 
stances similarly  prepared,  I  first  distil  wood  naphtha,  or  alcoholic  spirit,  over 
chloride  of  calcium,  chloride  of  zinc,  or  chloride  of  manganese,  using  by  pref- 
erence the  solid  or  fused  salts.  '  I  employ  the  spirit  obtained  by  this  process, 
alone  or  combined,  with  the  light  spirits  from  coal  naphtha,  or  other  mineral 
naphtha,  as  solvents  of  gun-cotton  or  analogous  compounds." 

The  full  specification  says : 

"In  manufacturing  compounds  of  gun-cotton,  I  employ  a  solvent  which  I 
prepare  by  distilling  wood  naphtha  with  chloride  of  calcium." 

It  then  describes  the  mode  of  distilling  and  of  obtaining  the  solv- 
ent, and  says : 

"The  solvent  thus  prepared  I  add  to  the  gun-cotton,  usually  in  such  a  pro- 
portion as  to  produce  with  it  a  pasty  mass.  *  *  *  In  place  of  preparing 
the  solvent  with  wood  naphtha,  it  may  be  similarly  prepared  with  alcohol. 
*  *  *  In  place  of  gun-cotton,  properly  so  called,  other  vegetable  sub- 
stances, similarly  prepared,  may  be  employed,  and  so  in  each  case  where,  in 
this  specification,  the  use  of  gun-cotton  is  directed." 

The  Parkes  patent,  No.  1,313,  of  May  11,  1865,  is  for  "improve- 
ments in  the  manufacture  of  parkesine,  or  compounds  of  pyroxyline, 
and  also  solutions  of  pyroxyline,  known  as  collodion."  It  is  under- 
stood that  "pyroxyline"  is  the  same  thing  as  "xyloidme."    It  says: 

"The  materials  now  well  known  as  parkesine  consist  of  pyroxyline  dis- 
solved in  or  softened  by  solvents,  and  usually  mixed  with  coloring  matters, 
oils,  and  substances  which  control  the  inflammability  of  the  pyroxyline.  In 
manufacturing  parkesine  on  a  large  scale,  in  accordance  with  the  specifica- 
tions of  former  patents  granted  to  me,  and  when  manipulating  large  masses 
of  material,  I  have  found  considerable  difficulty  in  the  employment  of  the  vol- 
atile solvents  hitherto  used.  By  the  present  invention  I  am  enabled  to  pro- 
duce large  masses  or  quantities  in  a  much  better  condition,  in  a  shorter  time, 
and  with  less  solvent  in  proportion  to  the  pyroxyline,  than  is  possible  with  the 
solvents  hitherto  used.  According  to  my  present  invention  I  employ  as  solv- 
ents of  the  pyroxyline,  in  this  manufacture,  nitro-benzole,  aniline,  and  glacial 
acetic  acid.  When  these  solvents  are  employed,  the  parkesine  can  be  worked 
freely  in  the  air;  or,  these  solvents  may  be  used  in  combination  with  other 
solvents.  I  also,  according  to  my  invention,  render  the  ordinary  volatile 
solvents  more  suitable  for  use  by  the  addition  of  camphor.  By  this  means 
I  obtain  to  some  extent  the  same  advantage  as  by  the  use  of  a  less  volatile 
solvent.  Nitro-benzole  and  aniline  are  not  rapidly  volatile  except  at  a  high 
temperature,  and  this  property  enables  me  to  employ  thom  alone,  or  with 
other  solvents,  with  very  great  advantage,  as  the  dissolved  pyroxyline  and  its 
combinations  can  be  worked  in  rolls,  and,  by  calendering  or  spreading  ma- 
chines, with  great  facility,  not  drying  too  rapidly,  which  enables  me  with  fa- 
cility to  coat  telegraph  wire,  or  to  make  masses  or  sheets,  or  to  spread  the 
combinations  on  textile  or  other  fabrics,  to  produce  water-proof  cloth  for 
garments,  or  other  articles  of  any  size  or  color;  and  the  same  advantage  I 
obtain  when  I  employ  aniline,  ciimphor,  or  acetic  acid;  and  the  combinations, 
especially  those  made  with  nitro-benzole  or  aniline,  can  be  worked  freely  in 
the  open  air.   *   *   *   The  following  is  the  niauner  in  which  I  prefer  to 
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proceed  in  producing  parkesine  according  to  this  invention.  I  take  100 
parts  of  pyroxyline  and  moisten  it  with  the  ordinary  solvent,  by  preference 
naphtha  distilled  off  chloride  of  calcium,  as  is  described  in  the  specification  of 
a  former  patent  granted  to  me,  and  as  is  now  well  understood;  and  I  press 
out  the  excess  of  solvent  by  an  hydraulic  press.  I  then  add  the  other  solvent 
in  the  proportion  of  from  10  to  50  parts  of  prepared  nitro-benrole  or  aniline; 
or  I  add  10  to  50  parts  of  camphor,  then  150  to  200  parts  of  vegetable  oil.  I 
use  cotton-seed  or  castor-oil  by  preference.  This  mixture  I  grind  in  rolls, 
which  are  by  preference  warmed  by  steam  admitted  into  them.  The  grind- 
ing is  continued  until  all  is  well  combined  as  a  dough  or  paste,  which  will 
be  more  or  less  stiff  according  to  the  quantity  of  solvent  employed." 

The  "former  patent"  thus  referred  to  is  the  patent  No.  2,675,  which 
describes,  as  a  solvent,  wood  naphtha  distilled  of!  chloride  of  calcium, 
and  the  wood  naphtha  so  distilled  is  what  is  referred  to  in  No.  1,313 
as  the  "ordinary  solvent,"  and  as  one  of  "the  ordinary  volatile  solv- 
ents," which  may  be  rendered  "more  suitable  for  use  by  the  addition 
of  camphor."  And  as,  according  to  the  language  of  No.  2,675,  a 
solvent  may  be  "similarly  prepared"  by  distilling  alcohol  with  chlo- 
ride of  calcium,  alcohol  so  distilled  must  be  regarded  as  an  "ordinary 
solvent,"  and  as  one  of  "the  ordinary  volatile  solvents,"  which  is,  ac- 
cording to  the  language  of  No.  1,313,  to  be  rendered  "more  suitable 
for  use  by  the  addition  of  camphor."  No.  1,313,  therefore,  describes 
the  method  of  proceeding  to  be :  to  moisten  100  parts  of  pyroxylins 
with  alcohol  distilled  off  chloride  of  calcium;  to  press  out  the  excess 
of  solvent;  to  add  10  to  50  parts  of  camphor,  this  being  stated  to  be 
optional,  instead  of  adding  10  to  50  parts  of  the  prepared  nitro-bem- 
zole  or  aniline;  to  add  150  to  200  parts  of  vegetable  oil;  and  to  grind 
the  mixture  in  rolls  till  it  is  a  dough  or  paste. 

The  Parkes  patent,  No.  1,695,  of  June  8,  1867,  sets  forth  the  mode 
of  preparing  what  it  calls  a  "parkesine  compound."    It  says: 

"The  parkesine  compound  I  prepare  by  thoroughly  mixing  in  a  vessel,  with 
a  mechanical  stirrer,  one  part,  by  weight,  of  pyroxyline  with  six  or  eight  parts 
of  dehydrated  or  strong  alcohol.  The  alcohol  obtained  by  distilling  the  com- 
mercial alcohol  off  fused  chloride  of  calcium  and  other  similar  substances  is 
suitable.  I  also  add  in  the  mixing  vessel  cotton-seed  oil  or  castor-oil  in  the  pro- 
portion of  from  5  to  10  per  cent.,  by  weight,  of  the  cotton.  The  plastic  mass 
of  pyroxyline  and  solvent  and  oil,  which  is  obtained  from  the  mixer,  is  passed 
repeatedly  through  grinding  rolls  until  perfect  uniformity  throughout  tho 
mass  is  obtained,  and,  at  the  same  time,  from  2  to  5  per  cent,  of  resin,  by 
preference  gum  copal  of  good  quality,  may  be  worked  in.  The  grinding  rolls 
should  be  inclosed  in  a  casing  and  heated  by  steam.  There  are  shelves  in  the 
casing  to  enable  the  workmen  to  handle  the  material.  The  solvent  which 
evaporates  is  recovered  by  passing  the  vapor  through  a  condenser.  *  *  * 
In  place  of  using  alcohol  alone  for  the  solvent  of  the  pyroxyline,  as  above  de- 
scribed, I  sometimes  use  a  mixture  of  equal  parts  of  light  mineral  naphtha, 
sp.  gr.  850,  and  strong  alcohol,  sp.  gr.  825,  or  methylated  alcohol,  sp.  gr.  855. 
I  use  the  mixed  solvents  in  the  preparation  of  the  plastic  mass  in  the  propor- 
tion of  5  or  6  parts  to  one  part  of  pyroxyline;  or  I  sometimes  make  a  compound 
solvent  of  equal  parts  of  light  mineral  naphtha,  purified  vegetable  naphtha, 
sp.  gr.  840,  and  alcohol;  and,  in  preparing  the  plastic  mass,  I  use  it  in  tho 
proportion  of  5  or  6  parts  to  one  part  of  the  pyroxyline." 
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No.  2,359  distinctly  states  that  gun-cotton  is  dissolved  in  alcohol. 
Nothing  is  said  about  distilling  or  preparing  the  alcohol,  or  dehydrat- 
ing it.  In  No.  2,675  alcoholic  spirit  is  described  as  distilled  over 
chloride  of  calcium,  and  then  employed,  either  alone  or  combined 
•with  the  light  spirits  from  coal  naphtha  or  other  mineral  naphtha,  as 
a  solvent  of  gun-cotton.  No.  1,313  describes  the  nse,  as  a  solvent  of 
pyroxyline,  of  alcohol  distilled  off  chloride  of  calcium,  combined  with 
camphor,  the  alcohol  so  distilled  being  called  an  ordinary  volatile 
solvent.  In  No.  1,675  dehydrated  or  strong  alcohol,  obtained  by  dis- 
tilling commercial  alcohol  off  fused  chloride  of  calcium,  is  described 
as  a  solvent  of  pyroxyline,  either  alone,  ormixed  with  light  mineral 
naphtha.  In  No.  1,313  the  pyroxyline  is  moistened  with  the  ordi- 
nary solvent,  and  then  the  camphor  and  oil  are  added,  and  the  mix- 
ture is  ground.  In  the  defendant's  manufacture  the  xyloidine  and 
the  dry  camphor  are  mixed  and  then  ground  together,  and  Hhe  ground 
mixture  is  steeped  in  alcohol.  No.  97,454  claims  broadly  the  use  of 
camphor,  in  conjunction  with  alcohol,  without  reference  to  any  order 
of  manipulation.  It  covers  equally  the  liquid  resulting  from  the 
combination  of  alcohol  and  camphor,  to  which  the  xyloidine  is  added, 
and  the  mixing  of  the  xyloidine  first  with  either  the  alcohol  or  the 
camphor,  and  the  addition  of  the  other  ingredient. 

In  No.  1,313  the  ordinary  volatile  solvent,  alcohol  distilled  off 
chloride  of  calcium,  is  used  to  moisten  the  pyroxyline,  and  the  cam- 
phor is  added,  which,  the  patent  says,  has  the  effect  to  render  such 
ordinary  volatile  solvent  more  suitable  for  use.  The  camphor  is 
stated  to  be  used  in  place  of  prepared  nitro-benzole  or  aniline,  which 
is  a  solvent.  The  camphor,  therefore,  co-operates  with  the  alcohol, 
and  the  combination  acts  as  a  solvent.  In  No.  97,454  it  is  said  that 
the  solvents  of  that  patent  "differ  from  the  ordinary  known  solvents 
of  xyloidine  in  that  these  menstrua  which  are  employed  are  not  nec- 
essarily, in  themselves,  solvents  of  xyloidine,  but  became  so  by  the 
addition  of  the  bodies,  compounds,  or  substances  herein  referred  to." 
In  the  former  decision  it  was  said  that  the  invention  of  Spill  was 
"the  discovery  of  the  fact  that  camphor  and  alcohol,  when  united, 
would  be  a  solvent  of  xyloidine."  It  was  also  said  that  the  defend- 
ant dissolved  its  xyloidine  "by  the  joint  action  of  the  camphor  and 
the  alcohol,"  and  that  "neither  alone  is  a  solvent  of  xyloidine." 
Whether  either  alone  is  or  is  not  a  solvent  of  xyloidine  is  of  no  im- 
portance. The  defendant  employs  as  a  solvent  the  combination  of 
alcohol  and  camphor.  That  is  what  No.  97,454  claims — employing 
as  a  solvent  camphor  in  conjunction  with  alcohol.  What  No.  97,454 
says  is,  that  the  menstrua  employed  are  not  "necessarily,  in  them- 
selves," solvents  of  xyloidine.  Yet,  if  what  is  employed  is  essentially 
a  combination  of  spirits  of  wine  and  camphor,  it  is  an  infringement 
of  No.  97,454;  and,  if  what  was  essentially  a  combination  of  spirits 
of  wine  and  camphor  was  before  described  as  a  solvent,  No.  97,454 
is  not  valid. 
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The  only  point  remaining  is,  as  to  the  use,  in  No.  1,313,  in  connec- 
tion with  camphor,  of  alcohol  distilled  off  chloride  of  calcium.  No. 
1,695  shows  that  commercial  alcohol  so  distilled  is  nothing  but  de- 
hydrated alcohol,  alcohol  deprived  of  its  water,  alcohol  made  strong, 
and  that,  alone,  it  is  a  solvent  of  pyroxyline.  Commercial  aloohol 
has  more  or  less  water.  '  The  water  acts  no  part  as  a  solvent.  The 
object  is  to  get  rid  of  the  water  and  avail  of  the  spirit.  It  is  the 
spirit  which  is  effective.  To  dehydrate  the  commercial  alcohol,  or 
deprive  it  of  its  water,  or  make  it  strong  alcohol,  or  absolute  alcohol, 
which  is  done  by  distilling  it  off  chloride  of  calcium,  is  only  to  con- 
centrate it,  and  thus  entitle  it  the  better  to  be  called  alcohol  or  spir- 
its of  wine.  When  distilled,  it  is  yet  alcohol.'  When  not  distilled, 
it  is  called  alcohol.  When  strong,  made  absolute,  freed  from  water, 
concentrated,  it  was  and  is  of  itself  a  solvent  of  xyloidine ;  and  in 
that  state  it  was,  before  Spill's  invention,  described  as  used  with 
camphor  as  a  solvent  of  xyloidine.  The  only  question  was  as  to  the 
strength  necessary  for  the  alcohol, — as  to  how  much  water  it  might 
contain  and  yet  be  a  solvent  with  the  camphor.  There  could  be  no 
invention  in  using  alcohol  of  less  and  less  strength,  until  a  point  was 
reached,  as  to  weakness,  beyond  which  it  would  not  answer  to  go. 
Spill  gives  the  date  of  his  invention  as  the  early  part  of  1869.  Be- 
fore that  the  world  was  informed  that  dehydrated  or  strong  alcohol 
was  of  itself  a  solvent  of  pyroxyline,  and  was  instructed  to  mix  it  with 
camphor  as  such  solvent.  It  must  be  strong  enough  in  spirits  to  do 
its  work.  Using  it  of  less  strength  and  yet  of  sufficient  strength  was 
no  invention.  To  use  dehydrated  alcohol  with  camphor  would  in- 
fringe No.  97,454,  and  yet  it  would  be  to  use  only  what  was  before 
described.  Under  the  Constitution  a  patent  can  be  granted  only  to 
an  inventor ;  and,  under  the  statute,  the  thing  for  which  a  patent 
may  be  granted  must  not  only  be  new  and  useful,  but  it  must  amount 
to  an  invention  or  discovery.  "A  mere  carrying  forward,  or  new  or 
more  extended  application,  of  the  original  thought;  a  change  only  in 
form,  proportions,  or  degree;  the  substitution  of  equivalents,  doing 
substantially  the  same  thing  in  the  same  way  by  substantially  the 
same  means,  with  better  results, — is  not  such  invention  as  will  sus- 
tain a  patent."    Smith  v.  Nichote,  21  Wall.  112,  119. 

Being  satisfied  that  due  weight  was  not  given  to  these  considera- 
tions, in  connection  with  the  state  of  the  art,  as  shown  at  the  hear- 
ing which  resulted  in  the  interlocutory  decree,  and  that  that  decree 
ought  not  to  have  been  made,  no  other  result  can  be  reached  than 
that  effect  must  be  given  to  this  conclusion,  and  No.  97,454  be  held 
invalid,  so  far  as  it  claims  the  preparation  and  use  of  camphor  in 
conjunction  with  alcohol  or  spirits  of  wine,  as  a  solvent  of  xyloidine. 

As  to  No.  101,175,  the  former  decision  said:   _  

"There  are  five  claims  in  the  patent.  The  second  alone  is  alleged  to  have 
been  infringed.  The  specification  says:  *  The  second  part  of  my  invention 
relates  to  the  bleaching  of  xyloidine,  and  is  as  follows:  When  it  is  desired  to 
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bleach  or  whiten  xyloidine,  I  bleach  it  directly  after  the  removal  of  the  acids, 
and  before  removing  it  from  the  vat.  This  I  do  by  any  of  the  well-known 
means,  preferring  a  solution  of  chlorine  or  a  solution  of  chloride  of  lime  or 
soda,  which  I  add  to  the  xyloidine,  making  use  of  alternate  stirrings,  and  rest, 
for  a  sufficient  time,  until  the  xyloidine  is  whitened.  The  solution  is  again 
drained  off,  and  the  xyloidine  is  repeatedly  washed  with  water  in  order  to  re- 
move any  excess  of  bleaching  agents  or  any  residue  from  such  agents;  when 
it  will  be  found  to  be  ready  to  be  submitted  to  pressure  in  order  to  free  the 
same  from  water,  and  may  then  be  opened  out  so  as  to  prepare  it  for  drying, 
dissolving,  or  other  purposes.'  The  second  claim  is  in  these  words:  'The 
process  of  bleaching  xyloidine  in  the  manner  herein  specified.'  That  portion 
of  the  specification  which  precedes  the  statement  of  the  second  part  of  the  in- 
vention relates  to  the  treatment  of  vegetable  fiber  or  lignine  with  acids,  to 
convert  it  into  xyloidine  and  render  it  soluble  in  suitable  solvents.  The  fiber 
is  intimately  mixed  with  the  acids  by  appropriate  means,  then  the  acids  are 
,  strained  and  pressed  from  the  fiber,  which  is  now  xyloidine,  and  it  is  sub- 
jected to  a  washing  and  stirring  with  water  until  it  is  nearly  or  quite  free 
from  acids,  and  the  water  is  then  drained  oft*.  The  washing  is  done  in  a 
washing  vat.  The  bleaching,  as  before  stated,  is  done  directly  after  the  re- 
moval of  the  acids,  and  before  the  xyloidine  is  removed  from  the  vat.  The 
evidence  shows  that  the  real  invention  of  the  plaintiff,  in  this  regard,  was  to 
bleach  xyloidine  by  ordinary  bleaching  agents  directly  after  the  converting 
acids  had  been  washed  out  of  it,  and  before  anything  had  been  mixed  with 
it  which  might  interfere  with  the  action  of  the  bleaching  agents.  This  is 
fairly  the  sense  of  the  specification. 

"Whether  the  bleaching  is  done  in  the  washing  vat  or  not,  or  in  a  solution 
of  the  ordinary  bleaching  agent,  or  by  such  agent  not  in  a  solution,  are  im- 
material matters.  The  essential  discovery  was  that  an  ordinary  and  well- 
known  bleaching  agent,  of  the  character  of  chlorine,  or  chloride  of  lime,  or 
chloride  of  soda,  if  applied  to  xyloidine,  when  it  had  become  such,  and  had 
been  freed  from  the  converting  acids,  and  while  it  remained  in  that  state, 
would  act  upon  it  to  bleach  it.  The  defendant  treats  paper  with  acids  to 
make  xyloidine,  then  washes  out  the  acids,  then  grinds  it,  and,  while  it  is 
being  ground,  applies  bleaching  powders  to  it.  The  evidence  is  satisfactory 
that  one  of  such  bleaching  powders  is  permanganate  of  potash,  and  that  it 
was  a  well-known  and  ordinary  bleaching  agent  at  the  time  of  the  plaintiff's 
invention.  Therefore,  infringement  is  established.  It  is  contended  for  the 
defendant  that  the  claim  in  regard  to  bleaching  does  not  claim  a  patentable 
invention,  because  it  is  merely  the  use  to  bleach  xyloidine  of  what  had  before 
been  used  to  bleach  fibrous  material  not  converted  into  xyloidine.  The  true 
view  is  well  expressed  by  Professor  Seeley,  the  plaintiff's  expert.  The  de- 
fendant's expert,  Mr.  Edward  L.  Ren  wick,  had  cited  four  English  patents — 
those  to  Martin,  No.  7,  of  1864;  to  Reeves,  No.  2,797,  of  1860;  to  Gollyer, 
No.  550,  of  1859;  and  to  Reeves,  No.  3,293,  of  1866— as  describing  the  treat- 
ment of  vegetable  fiber  with  a  solution  of  chloride  of  lime  or  of  soda,  sub- 
stantially as  the  plaintiffs  patent  describes  xyloidine  as  being  treated  with  a 
solution  of  chloride  of  lime  or  of  soda.  Professor  Seeley  says:  •  The  patents 
referred  to  by  Mr.  Renwick  cover  inventions  relating  to  bleaching,  by  means 
of  ordinary  bleaching  agencies,  the  ordinary  fibrous  substances  which  are 
used  for  clothing,  paper  stock,  etc.  I  do  not  find  in  them  anything  which 
has  more  bearing  upon  the  novelty  of  Spill's  invention  than  what  might  be 
included  in  the  matter  which  Spill  regards  and  defines  as  old  and  well  known. 
Previous  to  Spill's  time,  the  ordinary  bleaching  materials  and  methods  were 
only  applied  to  a  peculiar  class  of  substances ;  namely,  those  substances  of 
fibrous  character  which  were  useful  mainly  by  reason  of  that  fibrous  charac- 
ter. Spill's  invention  brings  the  utility  of  bleaching  upon  a  new  kind  of 
material,  and  brings  it  where  it  was  very  desirable,  but  where  it  was  sup- 
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posed  to  be  impracticable.  It  is  true  that  pyroxyline  (xyloidine)  has  a  fibrous 
structure,  but  this  fibrous  structure  is  not  any  essential  or  useful  property  in 
it.  In  fact,  in  this  art  pyroxyline  does  not  become  useful  until  the  fibrous 
structure  is  destroyed.  Pyroxyline  is  not  useful  for  any  of  the  purposes  to 
which  the  materials  formerly  bleached  were  applied.  Pyroxyline  is  very  dif- 
ferent in  chemical  character  and  composition  from  the  old  bleachable  mate- 
rials. If  pyroxyline  bad  not  the  fibrous  structure,  probably  the  question  of 
invention  in  this  case  would  not  have  arisen,  for  then  it  would  have  appeared 
plainly  that  the  case  would  have  been  similar  to  that  of  (suppose)  bleaching 
charcoal  by  ordinary  bleaching  agents.  In  advance  of  experiments,  the 
bleaching  of  a  substance  like  pyroxyline  would  seem  impracticable,  almost  in- 
credible. The  theory  of  ordinary  bleaching  is  that  the  coloring  matter  of 
goods  to  be  bleached  is  of  a  complicated  and  unstable  character,  and  is  de- 
stroyed by  the  powerful  chemical  action  of  the  bleaching  agents,  chlorine, 
oxygen,  etc.  Inasmuch  as  pyroxyline,  in  Its  manufacture,  has  been  exposed 
to  the  action  of  some  of  the  most  powerful  chemical  agents  which  are  known, 
it  is  unreasonable  to  suppose  that  any  of  the  unstable  coloring  matter  could 
be  left  in  it.  The  bleaching  of  pyroxyline  has  often  been  proposed  and  at- 
tempted; it  was  especially  desirable  in  this  art;  but  it  is  my  opinion  that  a 
chemist  would  exhaust  all  other  theories  before  he  would  think  of  ordinary 
bleaching  agents  for  the  purpose.  The  subject  had  come  up  in  my  mind  sev- 
eral times  before  Spill's  invention,  and  I  was  unwilling  to  credit  the  efficacy 
of  his  plans  until  they  were  actually  demonstrated  to  me.  I  know  of  very 
few  inventions  where  so  novel  and  useful  results  have  been  obtained  by  such 
simple  and  unlooked-for  methods.'  There  is  no  evidence  to  counteract  this 
view."  i 

The  decision  in  Pennsylvania  R.  Co.  v.  Locomotive  Engine  Safety 
Truck  Co.  110  U.  8.  140,  S.  C.  4  Sup.  Ct.  Eep.  220,  makes  it  im- 
possible to  snstain  the  view  heretofore  announced  as  to  No.  101,175. 
The  ruling  in  that  case  is  that  "the  application  of  an  old  process  or 
machine  to  a  similar  or  analogous  subject,  with  no  change  in  the 
manner  of  application,  and  no  result  substantially  distinct  in  its  nat- 
ure, -will  not  sustain  a  patent,  even  if  the  new  form  of  result  has  not 
before  been  contemplated." 

In  the  Martin  patent— No.  7,  of  1864 — fabrics  composed  partly  of 
vegetable  and  partly  of  animal  material,  and  other  fabrics  and  ma- 
terials, designed  to  be  used  m  making  paper,  are  boiled  with  lime 
and  soda  or  potash  in  a  rotating  boiler  provided  with  heaters,  and 
the  cleaned  rags  are  then  bleached  in  the  boiler  by  an  "ordinary 
bleaching  liquid,  consisting  of  a  solution  of  chloride  of  lime  or  soda, 
with  a  preparation  of  sulphuric  acid." 

In  the  Keeyes  patent — No.  2,797,  of  1860 — jute  and  other  fibers 
of  a  similar  nature,  intended  to  be  made  into  pulp  for  paper,  are 
boiled  in  an  alkali,  then  treated  with  chloride  of  soda  or  lime  under 
heat,  then  immersed  in  a  bath  of  chloride  of  lime  of  moderate 
strength,  to  which  is  added  a  small  quantity  of  diluted  sulphuric  or 
hydrochloric  acid,  then  boiled  in  a  weak  caustic  alkaline  solution, 
whereby  a  large  quantity  of  coloring  matter  is  extracted,  then  washed, 
and  then  treated  in  a  solution  of  chloride  of  soda  or  lime,  or  both 
together,  so  that  a  perfect  white  will  be  the  result. 

In  the  Collyer  patent,  No.  550,  of  1859,  straw,  flax,  and  other  ma- 
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terials,  to  bo  used  in  making  paper,  are  toiled  in  caustic  alkali,  then 
washed,  and  then  bleached  in  a  chloride  of  lime  eolation. 

In  the  Reeves  and  Muschamp  patent — No.  3,293,  of  1866 — vegeta- 
ble fibers  or  oommon  rags,  to  be  made  into  paper  for  explosive  pur- 
poses, are  boiled  in  caustic  alkali  and  washed,  and  then  a  solution  of 
chloride  of  lime  is  employed  to  disintegrate  and  bleach  them,  a  small 
quantity  of  diluted  sulphuric  or  other  acid  being  added  to  the  chlo- 
ride of  lime. 

The  validity  of  No.  101,175  was  rested  by  the  plaintiff  at  the  orig- 
inal hearing,  and  is  now  rested,  on  this  alone,  as  a  claim  of  invention 
— that  he  discovered  that  xyloidine,  or  soluble  gun-cotton,  made  by 
the  use  of  substances  so  powerful  as  nitric  and  sulphuric  acids,  could 
be  bleached  by  ordinary  bleaching  materials.  The  view  urged  and 
admitted,  as  sustaining  the  patent,  was,  that  no  one  could  or  would 
have  believed,  in  advance,  that  it  Was  possible.  But,  the  old  process 
of  bleaching  by  ordinary  bleaching  agents  was  applied  to  vegetable 
fiber,  with  no  change  in  the  manner  of  application,  and  with  the 
same  distinct  result  of  bleaching.  The  only  difference  was  that  the 
product  was  bleached  vegetable  fiber  in  the  shape  of  converted  gun- 
cotton,  instead  of  bleached  vegetable  fiber  not  so  converted.  The  fact 
that  bleached  gun-cotton  had  not  before  been  known  or  contemplated 
did  not  make  the  bleaching  of  it  in  that  way  a  patentable  invention, 
in  view  of  the  state  of  the  art.  What  was  done  was  to  bleach  by  a 
process  which  acted  objectively  on  the  material  and  left  it  the  same 
thing  as  before  bleaching,  but  in  a  bleached  state.  The  bleaching 
agent  did  not  form  with  the  material  a  new  chemical  product.  No. 
101,175  says  that  the  bleaching  solution,  after  the  xyloidine  is 
whitened,  is  drained  off,  and  the  bleached  article  is  repeatedly  washed 
with  water  to  remove  any  excess  of  bleaching  agents,  or  any  residue 
from  such  agents.  It  also  states  that  the  material  to  be  used  to 
make  "soluble  gun-cotton  or  xyloidine"  is  "cotton  or  other  vegetable 
fibers  or  lignine,  either  in  their  normal  condition  or  after  they  have 
passed  through  any  manufacturing  process,  or  the  refuse  of  the  same, 
or  the  ordinary  rags  of  commerce,  either  in  a  white,  dyed,  or  colored 
)  condition." 

In  the  case  of  Pennsylvania  R.  Co.  v.  Locomotive  Engine  Safety 
Truck  Co.,  the  decision  of  the  circuit  court  was  reversed  on  the  ques- 
tion of  patentability,  and  the  rules  laid  down  show  that  under  it,  and 
the  cases  which  the  opinion  cites  and  approves,  the  decision  in  the 
present  case  as  to  No.  101,175  ought  to  have  been  that  olaim  2  set 
forth  no  patentable  invention. 

Within  the  principle  applied  in  Wootter  v.  Handy,  21  Fed.  Rep. 
51,  the  court  has  the  power  and  it  is  its  duty  to  dismiss,  with  costs, 
the  bill  in  this  case;  and  it  is  so  ordered. 
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Matthews  and  another,  Surviving.  Executors,  etc,  v.  Iron-Clad 

Manuf'g  Co. 

(Circuit  Court,  8. 1).  New  York.   August  21,  1884.) 

Patent  Law— 1  mprovemkrc  m  Soda-Water  Fount ainb. 

Alleged  infringement  of  patent  for  tin-lined  steel  soda  fountains.  After  in- 
vestigation of  the  inventions  of  plaintiffs  and  defendant,  and  a  comparison  of 
their  several  parts  each  with  each,  no  infringement  found. 

In  Equity. 

A.  v.  Brieten  and  H.  L.  Burnett,  for  plaintiffs. 

F.  H.  Betts  and  E.  C.  Webb,  for  defendant. 

BiiATCHFOBD,  Justice.  This  suit  is  brought  on  four  patents :  reissue 
No.  8,834,  granted  to  John  Matthews,  August  5,  1879,  for  an  "im- 
provement in  soda-water  fountains,"  on  an  application  for  reissue 
filed  June  26,  1879,  the  original  patent,  No.  128,411,  having  been 
granted  to  said  Matthews,  June  25, 1872,  for  17  years  from  June  13, 
1872;  reissue  No.  8,837,  granted  to  John  Matthews,  August  5,  1879, 
for  an  "improvement  in  soda-water  apparatus,"  on  an  application 
for  reissue  filed  June  26,  1879,  the  original  patent,  No.  137,702, 
having  been  granted  to  said  Matthews,  April  8,  1873;  letters  patent 
No.  159,433,  granted  to  John  Matthews,  February  2,  1875,  for  an 
"improvement  in  vessels  containing  gases  and  liquids  under  press- 
ure;" and  letters  patent  No.  179,583,  granted  to  John  Matthews, 
July  4, 1876,  for  an  "improvement  in  fountains  for  containing  aerated 
beverages."  , 

The  specification  of  reissue  No.  8,834,  referring  to  the  drawings 
which  accompany  it,  says : 

"Figure  1  is  an  exterior  longitudinal  view,  and  figure  2  a  central  longitur 
dinal  section  of  a  fountain  constructed  in  accordance  with  my  improvement. 
My  invention  consists  in  a  novel  construction  of  a  tin-lined  steel  fountain 
for  soda-water  and  other  aerated  or  gaseous  liquids,  such  fountain  combining 
lightness  with  strength,  and  being  of  cylindrical  form  and  uniform  dimen- 
sions, or  thereabout,  throughout  its  length,  thereby  adding  to  the  conven- 
ience of  packing  and  handling;  also,  being  exempt  from  expansion  or  perma- 
nent lateral  distention  by  the  interior  pressure  to  which  it  is  subjected,  thus 
preserving  its  form  and  contributing  to  its  durability.  Fountains  for  the 
like  purpose,  as  previously  made,  have  been  largely  expansive,  and  retained 
the  set  given  to  them  by  extension,  and  being  otherwise  objectionable.  In 
the  accompanying  drawings,  A  represents  a  block-tin  interior  body  of  cylin- 
drical form,  with  hemispherical  or  reduced  ends,  the  same  constituting  the 
tin  lining  of  the  fountain,  and  being  provided  at  one  of  its  ends  with  a  neck, 
6,  for  the  introduction  of  the  usual  or  any  suitable  connections  by  which  the 
fountain  is  charged  and  its  contents  drawn  off,  said  neck  receiving  or  having 
screwed  into  it  a  screw-coupling,  c,  secured  by  a  nut  and  washer,  d,  e,  on  the 
exterior  of  an  outer  end-cap,  B,  for  making  the  connection.  C  is  the  exte- 
rior shell  or  body  proper,,  made  of  galvanized  sheet  steel,  as  may  also  be  the 
end-caps.  B,  B  *,  which  are  soldered  to  or  over  the  extremities  of  the  same, 
and  constitute,  as  it  were,  parts  of  said  body,  C,  that  surrounds  or  fits  over 
the  tin  lining,  A.  The  end-caps,  B,  B »,  are  united  to  the  body,  C,  without 
v.2lF,no.lO — 41 
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flanges  or  projections,  by  tin  joints,  as/,/,  made  by  soldering  with  pore  tin, 
which,  being  a.ringing  metal,  unites  closely  with  the  steel  exterior  to  make 
a  firm  and  durable  joint,  as  other  solders  having  lead  in  them  will  not  do. 
Bands,  g,  gt  of  brown  paper  or  other  non-conducting  material  are  introduced 
between  the  tin  lining,  A,  and  steel  body,  C,  at  the  ends  of  the  latter,  to  pre- 
vent the  tin  of  the  lining  being  melted  by  the  heat  used  in  making  the  pure 
tin  joints,/,/.  The  fountain  is  also  filled  with  water  for  the  same  purpose 
prior  to  making  said  joints.  The  non-stretching  character  of  the  body,  C,  by 
reason  of  the  same  being  of  steel,  insures  the  fountain  preserving  its  shape, 
and  the  absence  of  end  flanges  provides  for  the  close  packing  of  a  series  of 
such  formations  when  transporting  or  storing  them.** 

The  claims  of  No.  8,834,  four  in  number,  are  as  follows : 
"(1)  The  combination  of  the  inner  continuous  tin  fountain,  A,  having 
neck,  6,  with  the  rigid  inclosing  shell,  made  in  sections,  substantially  as 
herein  shown  and  described.  (2)  The  tin  vessel,  A,  incased  by  a  cylinder,  C, 
and  ends,  B,  B  *,  in  the  manner  substantially  as  described,  as  a  new  and  im- 
proved article  of  manufacture,  for  the  purpose  specified.  (8)  The  combina- 
tion of  the  inner  vessel,  A,  with  the  exterior  covering,  made  in  sections, 
which  are  united  after  being  placed  around  the  vessel,  A,  substantially  as 
specified,  the  inner  vessel  being  entirely  continuous  within  the  covering.  (4) 
The  combination  of  the  inner  vessel,  A,  with  the  surrounding  covering  or 
shell,  and  with  intermediate  bands,  g,  g,  of  paper  or  non-conducting  material, 
substantially  as  specified." 

Claims  1,  2,  and  8  are  alleged  to  have  been  infringed.  The  text 
of  the  specification  of  No.  128,411  is  identical  with  that  of  No.  8,884, 
as  above  quoted,  except  that,  in  No.  128,411,  the  word  "closely"  is 
inserted  between  the  words  "body,  C,  that"  and  the  words  "surrounds 
or  fits."    No.  128,411  had  only  one  claim,  as  follows: 

"The  tin  vessel,  A,  incased  by  a  steel  cylinder,  C,  and  ends,  B,  B1,  soldered 
to  the  latter,  in  the  manner  substantially  as  described,  as  a  new  and  improved 
article  of  manufacture,  for  the  purpose  specified." 

It  is  contended  for  the  defendant  that  No.  8,834  is  void  as  to  the 
>first  three  claims,  because  it  was  applied  for  and  granted,  with  ex- 
panded and  generalized  claims,  after  a  delay  of  seven  years  in  apply- 
ing for  a  reissue.  The  descriptive  parts  of  the  two  specifications  are 
identical,  except  as  to  the  word  "closely."  The  omission  of  that 
word  is  not  a  restriction. 

The  novel  construction  of  a  tin-lined  steel  fountain,  in  which  the 
invention  is  stated,  by  the  original  specification,  to  consist,  is  shown, 
by  the  claim  of  the  original,  to  be  a  structure  having  these  features : 
(1)  A  tin  vessel  or  lining,  A;  (2)  incased  by  a  steel  body  or  cylinder, 
0;  (3)  the  outer  end-caps  or  ends,  B,  B\  soldered  to  the  steel  body 
or  cylinder,  C,  without  flanges  t>r  projections,  by  tin  joints  made  by 
soldering  with  pure  tin  instead  of  by  a  solder  having  lead  in  it.  The 
text  of  the  original  specification,  in  its  descriptive  part,  shows  that 
this  was  the  invention.  The  claim  was  adequate  to  secure  that  in- 
vention. There  was  nothing  ambiguous  or  obscure  or  deficient  in  the 
claim,  to  seoure  that  invention.  There  was  no  inadvertence,  accident, 
or  mistake,  and  there  is  no  attempt,  by  proof,  to  show  that  there  was. 
The  fact  that  the  descriptive  parts  of  the  two  specifications  are  alike, 
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shows  that  the  sole  object  was  to  change  the  claim ;  and,  as  the  new 
claims  are  not  restrictive,  they  are  for  a  different  and  enlarged  inven- 
tion, in  so  far  as  they  are  different  claims.  The  first  three  claims 
omit  all  limitation  to  the  method  of  soldering  the  end-caps  to  the 
cylinder  or  body  by  tin  joints,  which  is  an  indispensable  element  of 
the  invention  set  forth  as  the  invention  in  the  original  specification, 
and  such  omission  enlarged  the  invention  and  enlarges  the  scope  of 
the  claims.  The  new  claims  are  sought  to  be  used  to  cover  struc- 
tures which  oame  into  existence  after  the  original  patent  was  granted, 
bat  before  application  was  made  for  the  reissue,  and  that  application 
was  not  made  until  seven  years  after  the  original  patent  was  granted. 
During  that  interval,  the  defendant  engaged  in  making  the  structures 
alleged  to  infringe.  It  is  apparent  that  the  plaintiff  knew  this  and 
took  his  reissue  in  order  to  be  sure  and  have  claims  which  would 
cover  the  defendant's  structures.  They  did  not  infringe  the  claim  of 
the  original  patent.  The  sections  of  their  outer  shell  were  not  and 
are  not  united  by  tin  solder,  nor  were  nor  are  the  structures  without 
flanges  or  projections.  The  case  must  be  controlled  by  the  rulings 
in  Miller  v.  Brass  Co.  104  U.  S.  350;  James  v.  Campbell,  Id.  356; 
Mathews  v.  Machine  Co.  105  U.  S.  54;  Bantz  v.  Frante,  Id.  160; 
Johnson  v.  Railroad  Co.  Id.  539;  Gage  v.  Herring,  107  U.  8.  640; 
8.  C.  2  Sup.  Ct.  Rep.  819;  Clements  v.  Odorless  Excavating  Appa- 
ratus Co.  109  U.  S.  641;  S.  C.  3  Sup.  Ct.  Rep.  525;  McMurray  v. 
Mallory,  111  U.  S.  97;  S.  C.  4  Sup.  Ct.  Rep.  375;  Turner  &  Seymour 
Manvfg.  Co.  v.  Dover  Stamping  Co.  Id.  319;  S.  C.  4  Sup.  Ct.  Rep. 
401.    The  first  three  claims  of  No.  8,834  are  adjudged  to  be  invalid. 

The  specification  of  reissue  No.  8,837,  referring  to  the  drawing 
which  accompanies  it,  says : 

"The  drawing  represents  a  vertical  central  section  of  my  improved  soda- 
water  apparatus.  This  invention  relates,  first,  to  a  new  manner  of  forming 
a  tight  joint  between  the  body  and  the  cock  of  a  soda-water  fountain.  *  *  * 
The  invention  consists,  first,  in  forming  a  recess  in  the  flange  of  the  cock, 
opposite  the  projection  of  the  bung,  for  the  reception  of  a  soft  metallic  or 
other  packing.  I  have,  previous  to  this  invention,  used  an  annular  packing 
in  a  recess  in  the  fountain  top;  but  that  construction  renders  it  difficult  to 
insert  and  replace  the  packing.  It  is  much  easier  to  replace  it  on  the  flange 
of  the  cock.  I  also  find  that  this  improvement  affects  a  great  saving  of  gas, 
which  is  wasted  if  the  joint  is  imperfect.  *  *  *  In  the  accompanying 
drawing  the  letter  A  represents  a  stop-cock  having  a  flange,  a,  and  a  down- 
wardly projecting  extension  or  lower  part  below  said  flange.  O  is  the  bung, 
which  projects  from  the  fountain  body  through  an  aperture  in  the  shell  or 
body,  D,  of  the  fountain.  The  flange,  a,  of  the  cock  is  directly  above  raid 
bung,  and  is  recessed  at  its  under  side  to  receive  a  soft  metal  or  other  pack- 
ing, x.  The  projection,  z,  of  the  bung  of  the  fountain  fits  up  into  this  re- 
cess, and  impinges  on  the  packing  which  is  contained  in  the  recess  of  the 
flange,  a.  The  packing,  x,  is  prevented  from  spreading  by  the  sides  of  the 
recess,  and  thus  makes  a  perfect  joint.   *   *  *" 

There  are  five  claims  in  No.  8,887.  Claim  1,  the  only  claim  al- 
leged to  have  been  infringed,  is  as  follows : 
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"(1)  The  combination  of  the  cock,  A,  having  recessed  flange,  a,  and  pack- 
ing, x,  in  the  recess,  with  the  bung,  C,  and  shell  or  body,  D,  of  the  fountain, 
substantially  as  herein  shown  and  described." 

The  specification  of  the  original  patent  said : 

"AA  is  a  stop-cock  with  a  projection  of  pure  tin  into  the  fountain;  act  is 
the  flange  of  the  cock;  xx  is  a  packing  of  soft  metal  or  other  substance;  zz 
is  the  lip  of  the  bung  fountain.  *  *  *  The  improvement  relates,  first,  to 
a  new  method  of  closing  the  joint  between  the  fountain  and  the  stop-cock. 
*  *  *  The  first  improvement  is  this:  The  flange,  a,  of  the  cock,  which 
beds  down  on  the  bung  surrounding  the  fountain,  is  recessed  so  as  to  form  a 
matrix  to  receive  a  soft  metallic  or  other  packing,  xx.  The  lip,  zz,  of  the 
bung  of  the  fountain  lits  up  into  this  recess,  and  impinges  on  the  packing, 
which  is  prevented  from  spreading  by  the  sides  of  the  recess,  and  thus  makes 
a  perfect  joint.  I  have  for  some  years  used  an  annular  packing  in  a  recess 
in  the  fountain  top,  but  that  construction  necessitates  the  removal  of  the 
fountain  when  the  packing  has  to  be  replaced.  It  is  much  more  convenient 
to  have  the  packing  in  the  flange  of.  the  stop-cock,  as  it  is  more  portable  than 
the  fountain;  and,  if  alloys  are  used,  it  is  more  convenient  to  send  the  stop- 
cock, to  have  them  replaced,  than  the  large  fountain.  I  find  this  Improve- 
ment effects  a  great  saving  in  the  gas  usually  wasted,  if  the  joint  is  not  very- 
perfect.   •   *  *" 

The  claim  of  the  original  patent,  on  the  above  description,  was 


"(1)  The  combination  of  a  soft  metallic  or  other  packing,  xx,  in  a  recess 
in  the  flange  of  the  stop-cock,  working  against  the  lip,  zz,  on  the  bung  of  a 
80da-\vater  fountain,  as  herein  specified,  so  as  to  form  a  perfect  joint  between 
the  cock  and  the  fountain." 

The  description  in  the  original  patent  is  fully  carried  out  in  claim 
1  of  that  patent.  The  packing  in  the  recess  in  the  flange  worked 
against  the  lip,  z,  of  the  bung,  which  lip  fits  up  in  the  recess  so  as  to 
impinge  on  the  packing,  the  sides  of  the  recess  preventing  the  pack- 
ing from  spreading.  That  is  the  description  in  the  original.  The 
description  in  the  reissue  is  to  the  same  effect.  The  projection,  z,  of 
the  bung  fits  up  into  tbe  recess  and  impinges  on  the  packing,  the  sides 
of  the  recess  preventing  tbe  packing  from  spreading.  The  cock,  the 
flange,  the  recess,  the  packing,  the  bung,  and  the  body  of  the  fount- 
ain are  elements  alike  in  the  two  claims;  but  the  lip,  z,  on  the  bung, 
which  is  named  in  claim  1  of  the  original,  is  not  named  in  Claim  1 
of  tbe  reissue.  It  would  seem  to  have  been  designed  to  make  claim 
1  of  the  reissue  cover  a  structure  in  which  the  lip,  z,  does  not  fit  up^ 
into  the  recess ;  but  it  would  also  seem  that  the  combination  cannot 
be,  in  the  language  of  claim  1  of  tbe  reissue,  a  combination  of  the 
recess  and  its  packing  with  the  bung,  "substantially  as  herein  shown 
and  described, "  unless  the  bung  has  a  lip  fitting  into  the  recess,  and 
in  such  way  as  to  allow  the  sides  of  the  recess  to  prevent  the  packing 
from  spreading  as  the  lip  impinges  on  the  packing.  But  the  defense 
is  set  up  that  what  is  covered  by  claim  1  of  the  reissue  was  in  public 
use  and  on  sale  in  the  United  States  for  more  than  two  years  before 
the  patentee's  application  for  his  original  patent.    The  date  of  thai 
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application  was  March  21, 1873,.  This  defense  is  established  in  re- 
gard to  the  sale  of  two  fountains,  each  containing  a  cock  embracing 
the  arrangement  covered  by  claim  1,  by  William  Gee,  in  the  year 
1870,  to  one  Joslin;  and  in  regard  to  the  sale  of  two  others,  each 
containing  a  cock  with  the  like  arrangement,  by  Gee,  in  the  year 
1868,  to  one  Butler.  The  answer  sets  up'  this  defense  with  all  the 
particularity  necessary.  It  is  not  necessary  to  examine  any  of  the 
other  anticipations  alleged. 

The  specification  of  No.  159,433,  referring  to  the  drawings  accom- 
panying it,  says : 

"Figures  1  and  3  are  longitudinal  sections,  and  figures  2  and  4  cross-sec- 
tions, through  lines,  x,  at,  and  o,  v,  of  figures  1  and  8,  respectively.  The  ob- 
ject of  this  invention  is  to  make  strong  vessels  for  containing  liquified  gases, 
highly  condensed  or  dissolved  gases,  which  exert  great  pressure  on  the  vessel. 
Such  vessels,  as  heretofore  constructed,  are  made  of  a  single  wall  or  shell,  or 
of  one  or  more  single  walls  placed  one  within  the  other.  In  my  invention  I 
make  the  walls  of  the  vessels  lamellar,  or  of  multiple  shells  united,  so  that 
each  re-enforces  the  other.  In  the  arts  it  is  important  to  have  very  strong 
vessels,  as  the  bursting  of  them  occasions  very  serious  consequences — some- 
times the  loss  of  life.  In  my  invention  the  multiple  walls,  which  are  made 
of  tough  metal,  such  as  steel,  are  united  together  by  tin  or  other  soldering 
metal,  so  that  any  imperfections  in  one  plate  are  corrected  by  the  other  plate 
or  plates.  In  the  drawing  I  have  shown  different  modes  of  accomplishing 
this  object.  Thus,  in  figures  3  and  4  the  body  of  the  vessel  is  made  by  tak- 
ing a  plate  of  steel,  coating  it  with  tin,  and  then  coiling  it  in  a  volute,  and, 
after  that,  sweating  together  the  several  plies.  The  caps  or  ends  are  made  by 
placing  several  caps  one  within  the  other,  and  sweating  them  together.  I 
unite  the  caps  and  the  body,  as  in  my  patent  of  June  13,  1872,  No.  128,411, 
or  as  described  in  another  application  filed  of  even  date  with  this;  or,  instead 
of  coiling  tbe  body,  it  may  be  made  by  placing  one  shell  within  another  and 
sweating  them  together,  and  then  putting  on  the  caps,  as  above.  This  form 
is  shown  in  figures  1  and  2.  Around  the  bung  I  place  a  number  of  washers, 
as  shown  in  figures  1  and  3,  so  as  to  re-enforce  that  part.  *  *  *  By  giv- 
ing the  walls  a  lamellar  form,  a  greater  average  strength  is  obtained  for  a 
given  weight  of  metal,  since  the  strain  is  equally  distributed,  so  that  the 
principle  is  applicable  to  vessels  requiring  lightness  as  well  as  strength. 
The  following  description  will  enable  those  skilled  in  the  art  to  make  and  use 
my  invention:  In  the  drawing,  A,  is  the  body  of  the  vessel,  which  is  com- 
posed of  two,  three,  or  more  plies,  as  shown  at  a,  a,  a,  and  is  made  by  insert- 
ing one  closely-fitting  vessel  into  another,  as  shown  in  figures  1  and  2,  or  by 
coiling  to  form  a  volute,  as  shown  in  figures  3  and  4.  The  caps,  B,  B,  are 
made  of  deep  caps,  two,  three,  or  more  in  number,  as  shown  at  6,  6,  6.  C  is 
the  bung-piece,  with  a  broad  flange  on  the  inside.  Between  the  cap  and  this 
flange  are  interposed  a  number  of  washers,  d,  d,  d,  so  as  to  re-enforce  the 
wall  where  it  is  weakened  by  openings.  *  *  *  If  openings  are  required 
in  the  side  or  other  part  of  the  vessel  they  should  be  strengthened  by  wash- 
ers, such  as  shown  at  d,  d,  d.  Instead  of  a  single  coiled  plate,  the  body  may 
be  made  of  several  plates  spirally  coiled,  so  that  one  breaks  joint  with  the 
other.  The  plates  are  first  turned,  and  then  put  together,  and  afterwards 
sweated  together,  and  also  the  seams  and  spaces  between  the  plates,  so  as  to 
unite  all  in  one  solid  piece.  The  vessels  formed  in  this  manner  are  not  only 
very  strong,  but  resist  the  passage  of  gases  much  better  than  those  made  in 
the  ordinary  way.  *  *  *  The  method  of  forming  the  cup-shaped  caps, 
the  kinds  of  metal  to  be  used  for  the  plates,  and  the  process  of  preparing 
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them  for  use,  being  already  known,  and  forming  no  part  of  this  invention, 
need  not  be  described.  The  following  is  the  method  of  joining  the  seams 
which  I  use,  and  which  is  applicable  to  all  kinds  of  vessels  of  iron  and  steel: 
I  first  galvanize  or  coat  with  zinc  the  whole  of  the  sheet-steel  intended  for 
the  jacket  or  shell  or  shells,  and  then,  by  means  of  a  blow-pipe,  melt  tin  upon 
the  surface  intended  to  form  the  joints.  This  tin  alloys  itself  with  the  zinc, 
forming  a  very  fusible  alloy,  which  is  carefully  wiped  off  clean.  The  process 
is  then  repeated  until  little  or  no  zinc  is  left  upon  those  portions  intended  to 
form  the  joints.  These  parts  are  afterwards  united  by  means  of  tin  solder, 
and  a  very  firm  joint  is  formed.  This  process  constitutes  a  part  of  my  inven- 
tion." 

There  are  five  claims,  as  follows : 

"(1)  The  method  herein  described  for  forming  strong  vessels  to  contain 
gases  and  liquids  under  high  pressure,  consisting  in  coating  a  sheet  of  steel 
or  other  tough  metal  with  tin  or  other  soldering  metal,  coiling  into  a  volute 
or  spiral,  and  then  sweating  the  parts  together,  substantially  as  set  forth.  (2) 
The  method  of  forming  caps  or  ends  for  strong  vessels,  consisting  in  sweat- 
ing together  a  number  of  steel  or  other  tough  metal  caps  coated  with  a  solder- 
ing metal,  as  set  forth.  (8)  A  lamellar  vessel  for,  containing  liquids  and 
gases  under  great  pressure,  having  the  several  plies  united  by  tin  or  solder- 
ing metal,  as  described.  (4)  A  lamellar  cap  or  end  for  strong  vessels,  com- 
posed of  a  number  of  caps  united  by  soldering  metal,  as  set  forth.  (5)  The 
combination  of  the  re-enforcing  washers,  d,  with  the  end  or  body  of  the  ves- 
sel, so  as  to  re-enforce  the  parts  weakened  by  apertures,  as  set  forth." 

It  is  very  plain  that  the  defendant's  structure  does  not  infringe 
any  one  of  the  first  four  claims  of  this  patent.  It  is  not  a  lamellar 
vessel,  nor  has  it  a  lamellar  cap  or  end,  in  the  sense  of  this  patent. 
Its  cap  or  end  is  not  made  by  sweating  together  a  number  of  caps 
coated  with  a  soldering  metal.  It  has  re-enforcing  washers  at  the  end 
where  there  is  an  aperture,  but  if  claim  5  of  the  patent  is  not  to  be 
confined  to  re-enforcing  washers  applied  to  the  end  of  such  a  lamellar 
vessel  as  the  specification  describes,  the  state  of  the  art  is  shown  to 
have  been  such  that  there  was  no  invention  in  applying  a  re-enforc- 
ing washer  to  an  aperture  in  a  structure  such  as  the  defendant's,  at 
the  time  Matthews  made  his  invention.  Such  a  washer  as  the  de- 
fendant uses  existed,  substantially,  before  Matthews'  invention,  in 
the  Gee  structure,  of  1870,  and  in  analogous  metal  structures,  such 
as  generators,  for  holding  liquids  under  pressure.  Aside  from  this, 
the  patent  was  not  applied  for  till  August  .7, 1874,  and  the  extensive 
use  which  Matthews  made,  from  February,  1871,  to  February,  1872, 
in  his  regular  business,  of  fountains  with  the  aperture  head  re-en- 
forced by  washers,  the  washers  being  numbered  by  thousands,  can- 
not be  regarded  as  a  use  for  experiment.  The  experiment  might  as 
well  have  continued  till  now,  to  see  if  some  one  washer  would  not 
give  way. 

The  specification  of  No.  179,583,  referring  to  the  drawing  accom- 
panying it,  says : 

"Figure  1  shows  a  longitudinal  section  of  my  invention.  The  improve- 
ment consists  in  forming  the  bung  for  the  cock  or  plug  of  the  fountain  in 
such  a  manner  that  the  recess  for  the  soft  nietal  or  other  washer  is  obtained. 
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It  also  consists  in  protecting  the  inner  face  of  the  metal  bang.  In  the  draw- 
ing, a  is  the  metallic  bung;  F,  the  fountain-case,  or  shell;  b,  nut  to  hold  the 
bung  in  position;  c,  recess  for  washer;  e,  body  of  faucet;  d,  screw-thread 
stem  of  faucet;  and  g,  the  lining  of  the  fountain.  Recesses  in  the  top  of  the 
fountain  case  have  been  long  used,  but  may  be  more  easily  constructed  by 
placing  them  in  the  bung,  as  shown,  the  bung  being  made  of  a  separate  piece 
of  metal.  The  washers  may  also  be  more  readily  turned  or  tinned.  The  first 
part  of  the  invention,  therefore,  consists  in  forming  av  recess,  o,  in  the  top  of 
the  bung,  so  as  to  hold  a  washer  between  the  bung  and  the  screw  faucet  stem. 
The  second  part  of  the  invention  consists  in  carrying  the  lining  of  the  fount- 
ain over  the  flange  of  the  bung,  so  as  to  protect  the  inner  end  of  the  bung. 
It  is  usual  to  carry  the  lining  between  the  bung  and  the  fountain  case.  This 
leaves  the  bung,  which  is  usually  of  brass,  exposed  to  the  action  of  the  bev- 
erage, which  thereby  becomes  contaminated.  By  carrying  the  lining,  g,  over 
the  internal  face  of  the  bung,  and  soldering  it  thereon,  the  bung  is  protected 
against  all  action  from  the  aerated  water,  or  other  beverage,  and  these  are 
not  liable  to  become  contaminated.  This  invention  is  applicable  to  all  kinds 
of  fountains  or  reservoirs  in  which  a  metallic  bung  is  inserted  with  a  draught 
faucet." 

There  are  two  claims,  as  follows : 

"(1)  A  metallic  bung,  provided  with  a  recess,  c,  in  combination  with  fau- 
cet, c,  d,  substantially  as  described.  (2)  In  a  fountain,  a  lining  carried  over 
the  inner  face  of  a  metallic  bung,  and  soldered  thereto,  substantially  as  shown, 
so  as  to  protect  the  bung  against  corrosion,  as  set  forth." 

Two  experts  for  the  defendant  testify  that  the  defendant's  structure, 
E,  has  no  washer  in  the  bung  casting,  nor  any  recess  that  would  re- 
ceive and  support  such  a  washer,  and  does  not  contain  the  combina- 
tion covered  by  claim  I,  even  when  the  cock  or  faucet  is  screwed  into 
the  bung  of  E.  Nor  does  any  expert  for  the  plaintiffs  testify  that  the 
defendant  has  any  such  washer  in  a  recess,  or  any  such  recess  for  a 
washer.  Moreover,  a  washer  so  confined  in  a  recess  in  a  cock,  that 
it  operated,  when  squeezed,  to  pack  a  joint,  existed  before,  and  it 
hardly  amounted  to  a  patentable  invention  to  change  the  position  of 
the  recess  from  the  cock  to  the  bung,  there  being  no  other  result  than 
convenience. 

As  to  claim  2  of  No.  179,583,  the  specification  is  for  "improve- 
ments in  fountains  for  containing  aerated  beverages,"  and  states  that 
the  invention  covered  by  the  two  claims  is  "applicable  to  all  kinds  of 
fountains  or  reservoirs  in  which  a  metallic  bung  is  inserted  with  a 
draught  faucet."  Claim  2  is  for  a  lining  carried  over  the  inner  face 
of  a  metallic  bung,  and  soldered  to  it,  instead  of  being  carried  outside 
of  the  bung,  so  as  to  protect  such  inner  face  against  corrosion.  This 
claim  is  broadly  for  protecting  a  metallic  bung  by  a  lining  of  any  ma- 
terial, soldered  to  the  inner  face  of  such  bung,  so  as  to  prevent  access 
of  the  contents  of  the  vessel  to  such  inner  face.  In  view  of  the  state 
of  the  art,  as  proved,  there  was  nothing  new  or  patentable  in  such  a 
claim.  The  arrangement  was  an  old  one  in  generators,  to  protect  the 
bung  by  carrying  the  lead  lining  over  the  inner  face  of  the  bung,  to 
keep  the  acid  of  the  liquid  from  the  brass  of  the  bung.  Whether  the 
lining  was  soldered  to  the  bung  or  not,  there  was  no  invention  in  mak- 
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ing  it  permanent  by  soldering,  or  by  any  other  effective  mode  of  at- 
tachment, in  view  of  the  state  of  the  art  of  soldering. 

It  results,  from  these  considerations,  that,  as  to  all  the  patents,  the 
bill  must  be  dismissed,  with  costs. 


Adams  &  Westlakh  Manuf'g  Co.  v.  Wilson  Packing:  Co.  and  others. 


1.  Patents  tor  Inventions—  Soldering  Process— Novelty. 

Patent  191,405,  granted  to  George  M.  Clark  and  Arthur  Harris,  May  19, 1877, 
for  an  "  improvement  in  soldering  process,"  field  void  for  want  of  novelty. 

2.  Same— Infringement— Soldering  Tool.  \ 

Patent  No.  194,519,  granted  to  Clark  and  Harris,  as  Assignee  of  Arthur 
Harris,  August  27,  1877,  for  an  "  improvement  in  soldering  tools,"  held  in- 
fringed by  soldering  tool  used  by  defendant. 

In  Equity. 

Coburn  dc  Thacher,  for  complainant. 
Munday,  Evarts  &  Adcock,  for  defendants. 

Blodgett,  J.  This  suit  is  brought  to  restrain  the  infringement  of 
letters  patent  No.  191,405,  granted  to  George  M.  Clark  and  Arthur 
Harris,  May  19,  1877,  for  an  "improvement  in  soldering  processes," 
and  letters  patent  No.  194,519,  granted  to  said  Harris  and  to  said 
Clark,  as  assignee  of  said  Harris,  August  27,  1877,  for  an  "improve- 
ment in  soldering  tools,"  both  of  which  patents  are  assigned  to 
complainant,  and  no  question  is  raised  as  to  complainant's  title. 

I  do  not  understand  that  defendants  seriously  deny  that  they  have 
used  substantially  the  same  process  described  in  the  first-mentioned 
patent,  but  they  deny  the  infringement  of  patent  No.  194,519.  Pat- 
ent No.  191,405  purports,  as  I  understand  and  construe  it,  to  be  for 
a  process.    The  inventors  say  in  their  specifications : 

"Our  invention  relates  to  a  new  and  useful  process  or  soldering  tin  cans 
without  the  use  of  soldering  irons;  and  consists  in  heating  the  joint  to  be 
soldered  to  a  high  temperature,  as  high  as  the  tin  will  bear  without  burning 
or  becoming  discolored,  and  then,  after  applying  resin,  either  in  the  powdered 
or  liquid  form,  pouring  into  the  joint  molten  solder.  The  solder  flows  and 
fills  the  joint  on  account  of  its  being  heated  to  a  high  temperature.  The  nec- 
essary requisite  to  our  invention  is  to  have  the  parts  of  the  can  which  con- 
stitute or  form  the  joints  to  be  soldered,  heated,  so  that  the  solder,  which 
must  also  be  in  a  liquid  state,  will  flow  in  the  joint  and  fill  it.  *  *  *  "We 
are  aware  that  joints  have  been  heated  preparatory  to  soldering,  and  the  sol- 
der laid  on  cold;  but  the  purpose  was  to  heat  sufficiently  to  melt  the  solder 
when  applied.  This  requires  a  very  high  temperature,  which  is  very  liable  to 
scorch  the  tin,  and  there  is  great  inconvenience  in  applying  the  solder  cold, 
and  relying  upon  its  contact  with  the  tin  to  melt  it  and  heat  it  sufficiently, 
so  that  it  will  flow  readily.  We  melt  the  solder  separately,  and  only  heat  the 
joint  to*  a  sufficiently  high  temperature,  so  that  the  melted  solder,  when  poured 
upon  the  joint,  will  at  once  flow  and  fill  the  joint.   We  avoid  the  great  dan- 
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ger  of  scorching  the  tin,  and,  by  using  melted  solder,  are  enabled  to  solder 
tin  cans  with  great  facility." 

The  proof  in  this  ease  shows,  if  it  were  not  already  admitted  in 
the  specifications  themselves,  that  devices  for  soldering  had  been 
patented,  and  perhaps  otherwise  publicly  described,  in  which  a  wire, 
strip,  or  drop  of  cold  solder  had  been,  laid  npon  the  joint,  and  then 
the  joint  sufficiently  heated,  by  contact  with  a  hot  table  or  metallic 
plate,  to  melt  the  solder;  and  it  also  appears  that  other  devices  had 
been  patented — where  the  joint,  after  being  heated  sufficiently  to  se- 
cure the  adhesion  of  the  solder,  was  dipped  into  molten  solder,  or 
turned  in  a  groove  fitted  to  receive  the  flange-joint  of  the  can,  into 
which  the  melted  solder  had  been  poured — long  before  the  invention 
claimed  by  complainant's  patent.  In  the  patent  of  Robert  J.  Hol- 
lings worth, "dated  September  12,  1865,  he  describes  a  hollow  metal- 
lic plate,  G,  with  grooves  fitted  to  the  form  of  the  can  to  be  soldered, 
with  a  provision  for  heating  this  plate,  and  then  describes  his  pro- 
cess, as  follows : 

"When  the  plate  is  sufficiently  hot  for  use,  a  can  previously  supplied  with 
a  eoil  of  solder  wire  is  placed  on  it,  so  that  the  groove  of  one  of  its  joints,  B, 
will  fit  in  one  of  the  grooves,  G,  of  the  plate.  So  soon  as  the  solder  begins 
to  flow,  the  can  is  to  be  shifted  and  shook  a  little*,  so  as  to  distribute  it  more 
perfectly  around  the  joints.  It  is  then  taken  off.  Each  of  the  grooves,  G,  is 
to  receive  a  can  at  the  same  time;  and,  since  the  operation  takes  very  little 
time,  a  large  number  of  cans  can  be  soldered  in  a  given  time.  The  top  and 
bottom  joints  are  soldered  in  the  same  way.  This  mode  of  soldering  the  bot- 
tom and  top  joints  preserves  the  side  joint  or  seam,  which  is  soldered  on  the 
outside,  in  good  order,  without  impairing  it  at  the  joint,  B,  of  the  top  and 
bottom  of  the  can,  as  is  liable  to  be  done  in  the  common  mode  of  soldering 
the  joints,  B,  only  on  the  outside." 

In  the  specifications  of  the  patent  issued  June  6,  1871,  to  Isaac 
Kaylar,  it  is  said : 

"The  soldering  of  the  top  and  bottom  of  the  can  is  effected  by  placing  the 
can  on  the  heated  plate  or  soldering  bed,  G,  with  a  small  lump  of  drop  solder 
inserted  in  the  can,  as  represented  in  figure  8,  when  the  solder  will  adjust 
itself  and  be  caused  to  melt  immediately  over  the  lowest  point  of  the  grooved 
end  of  the  can,  so  that  by  turning  the  latter  once,  twice,  or  more  frequently 
if  necessary  around  the  plate,  G,  the  solder  will  flow  or  be  distributed  all 
around  the  joint  of  the  can,  and  the  same  thus  be  made  tight.  The  general 
heated  surface  of  the  plate,  G,  prepares  or  warms  the  ends  of  the  can  before 
or  as  its  edge  approaches  the  hottest  point  in  the  plate  over  which  the  solder 
lies,  thus  expediting  the  soldering  of  the  joint;  and,  to  further  expedite  the 
process,  the  cans  to  be  soldered  may  be  preliminarily  heated  by  arranging 
them  on  heated  shelves  connected  with  the  furnace." 

This  inventor  further  says  that  he  uses  drop  solder  in  place  of 
ring  solder  arranged  around  a  groove,  because  it  can  be  done  more 
rapidly,  and  save  labor  and  trouble.  In  the  patent  issued  to  Jacob 
Golden,  dated  July  16,  1872,  the  process  shown  is  that  of  heating  a 
metallic  table  having  a  recess  or  groove  fitted  to  receive  the  end  of 
the  can  into  which  melted  solder  is  poured,  the  end  of  the  can  being 
turned  thereon  to  take  up  the  solder  so  as  to  close  the  joint.    It  is 
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unnecessary  to  select  farther  illustrations  from  the  large  number  of 
prior  patents  introduced  in  evidence  to  show  that  heating  the  ends 
of  the  can  or  joints,  in  order  to  prepare  them  for  receiving  solder, 
was  not  new  with  this  inventor;  indeed,  the  testimony  in  this  case, 
as  to  the  art  of  soldering,  shows  that  tin,  to  make  it  unite  with  or 
take  solder,  must  be  heated  to  quite  a  high  degree  of  temperature; 
and  this,  in  the  old  way  of  doing  the  work,  was  accomplished  by  the 
soldering-iron,  which,  in  the  hands  of  a  skillful  workman,  was  made 
to  heat  the  joint  in  advance  of  laying  on  the  melted  solder  with  the 
point  of  the  iron. 

It  will  be  seen  that  the  patentees  in  this  case  provide  no  special 
method  for  heating  the  joints  or  ends  of  their  cans  to  be  soldered. 
They  do,  however,  as  a  mode  of  showing  how  their  process  can  be 
applied,  say  that  "they  place  the  cans  to  be  operated  upon,  upon  a 
hot  metal  plate,  so  that  the  joint  may  become  heated  uniformly,  and 
to  as  high  a  temperature  as  it  will  bear  without  scorching  or  discol- 
oring the  tin;"  that  they  then  put  some  resin  about  the  joint  in  the 
ordinary  manner  of  preparing  it  for  solder,  and  then,  with  a  ladle 
or  similar  article,  pour  the  melted  solder  into  the  groove,  and  it  im- 
mediately flows  around  and  fills  the  heated  joint,  soldering  the  same 
more  perfectly  than  it  can  be  done  with  the  soldering  iron.  It  ap- 
pearing sufficiently  from  the  proof  that  it  was  old  at  the  time 
these  inventors  entered  the  field  to  heat  the  joints  for  the  purpose  of 
making  them  receptive  of  the  solder,  the  only  element  left  in  the 
complainant's  patent,  wherein  it  differs  from  the  older  devices  for 
producing  the  same  result,  is  that,  instead  of  heating  the  joint  to 
such  an  extent  as  to  cause  it  to  melt  cold  solder  or  drop  solder, 
or  solder  wire  placed  in  or  around  the  joint,  and  instead  of  turning 
the  heated  joints  in  a  groove  filled  with  melted  solder,  these  patent- 
ees pour  hot  solder  around  the  heated  joint;  and  the  question  arises, 
is  this  a  patentable  difference  ?  My  conclusion  is  that  when  the  ad- 
vantage of  heating  the  joint  for  the  purpose  of  making  it  take  solder 
more  readily,  and  of  heating  upon  a  metallic  table,  or  in  a  gas  jet,  or 
by  any  of  the  other  methods  shown  in  the  proof  in  this  case,  was 
once  devised,  there  is  no  invention,  and  no  calling  into  action  of  the 
inventive  faculty  in  changing  the  process  from  that  of  turning  the 
heated  can  in  molten  solder  to  that  of  pouring  melted  solder  into  the 
joint  from  a  cup,  ladle,  or  other  article  capable  of  holding  it.  It 
therefore  seems  to  me  that  this  patent  must  be  held  void  for  want  of 
novelty. 

As  to  the  patent  No.  194,519,  for  an  "improvement  in  soldering 
tools,"  the  evidence  in  the  record  shows  very  little  use  by  the  defend- 
ant of  this  device ;  in  fact,  I  did  not  understand  that  the  infringe- 
ment of  this  patent  was  seriously  insisted  upon.  The  proof  does 
show  some  slight  use  by  the  defendant  of  the  device  of  a  soldering 
tool  covered  by  this  patent,  or  another  instrument  so  similar  in  con- 
struction and  operation  as  to  be  clearly  an  infringement  of  this. 
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I  conclude,  therefore,  there  mast  be  a  finding  under  the  proof  that 
the  defendants  have  infringed  No.  194,519 ;  and,  if  the  matter  is  of  . 
consequence  enough  for  counsel  to  demand  a  reference  on  the  ques- 
tion of  damages,  such  reference  will  be  ordered. 


NbdbbiiAndsoh  Amebicaansche  Stoomvabt  Maatsohapft  v.  The 
Lepanto  and  another. 


1.  Collision — Poo  Signals— Erroneous  Location  of  Whistle  not  a  Fault. 

An  error  of  five  points  in  locating  a  vessel's  position  by  the  sound  of  ber 
whistle  in  a  foe  is  not  necessarily  a  fault,  under  the  proved  aberrations  in  the 
course  of  sound. 

2.  Sake— Duty  of  Vessel. 

If  the  sound  comes  apparently  from  a  definite  direction,  a  steamer  is  justi- 
fied in  steering  away  from  it ;  but  if  it  seem  near,  she  is  also  bound,  at  her 
peril,  to  atop  and  reverse  at  once.  If  she  does  not  do  so,  she  must,  prima  facie, 
•  answer  according  to  the  event. 

8.  Same— Moderate  Speed.  , 

Where  a  steamer  is  properly  officered  and  manned,  and  her  officers  and  look- 
out are  attentive  and  alert,  and  locate  a  whistle  according  to  the  best  judgment 
attainable  at  the  time,  if  her  previous  speed  was  moderate,  and  on  first  hear- 
ing the  whistle  in  a  definite  direction,  apparently  near,  she  at  once  steers  away 
from  its  apparent  direction,  and  immediately  stops  and,  reverses  her  engines 
at  full  speed,  she  does  all  that  is  possible  on  her  part  to  avoid  collision,  and  is 
not  liable ;  and  if  both  vessels  do  the  same,  and  a  collision  ensue  on  account  of 
an  erroneous  location  of  the  whistle  by  one  or  the  other,  it  must  be  set  down 
to  inevitable  accident,  and  the  loss  remains  where  it  fell ;  but  if  either  fail  in 
these  duties,  and  a  collision  ensue  that  would  have  been  avoided  by  observing 
them,  the  fault  is  hers  that  neglected  these  obligations. 

1  Same— Case  Stated. 

The  steamer  E.  was*  going  E.  %  8.,  in  a  dense  fog,  near  George's  bank,  un- 
der reduced  speed  of  seven  to  seven  and  one- half  Knots;  the  steamer  L.  was 
going  west  under  half  speed,  four  and  one-hulf  knots;  they  heard  each  other's 
whistles  about  the  same  time,  and  about  four  minutes  before  collision;  the  E. 
located  the  L.'s  whistle  three  to  four  points  on  her  starboard  bow,  t.  e.,  about 
8.  E.,  and  at  once  starboarded,  to  go  to  the  northward,  and  (probably)  slowed, 
but  did  not  reverse ;  the  L.  located  the  E.  's  whistle  about  two  points  on  her 
port  bow,  t.  <?.,  about  W.  S.  W.,  and  at  once  ported,  to  go  to' the  northward, 
also,  and  at  the  same  time,  reversed  full  speed ;  when  the  E.  had  got  heading 
N.  E.,  and  the  L.,  W.  N.  W.,  the  L.  struck  the  E.  amidships,  and  the  E.  soon 
sunk.  Held,  on  conflicting  evidence,  that  both  were  in  error  as  to  the  bearing 
of  each  other's  whistles;  that  they  were  about  3,100  feet  apart  when  the 
whistles  were  first  heard ;  that  the  L.  was  in  fact  about  one  and  one-half  points 
on  the  E.'s  port  bow,  instead  of  three  to  four  points  on  her  starboard  bow,  and 
that  this  error  was  material ;  that  the  E.  was  about  two-thirds  of  a  point,  in- 
stead of  two  points,  on  the  L.'s  port  bow,  but  that  this  error  was  immaterial 
as  respects  the  L.'s  navigation,  field,  that  neither  was  in  fault  for  mere  error 
in  locating  the  other,  or  for  steering  to  the  northward;  but  that  the  E.  was 
in  fault,  both  for  excessive  speed  (seven  and  one-half  knots)  when  the  whistle 
was  first  heard,  and  also  for  not  reversing  at  once,  the  L.'s  whistle  seeming 
near.   Held,  also,  that  the  L.  was  nearly  stopped  at  the  collision,  and  would 
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have  been  fully  stopped  before  collision,  and  within  her  share  of  the  distance 
that  separated  the  two  steamers  when  the  whistles  were  first  heard,  had  the 
E.  observed  her  duty;  and  that  the  L.,  therefore,  was  not  to  blame;  that  her 
previous  speed  (four  and  one-half  knots)  was  "moderate;"  that  she  violated 
ho  rule  or  custom  of  navigation;  and  that  the  whole  fault  of  the  collision  was 
on  the  part  of  the  E.  in  not  reversing,  and  in  her  immoderate  speed. 

5.  Same — Reduction  op  Pressure. 

Some  reduction  of  steam  pressure  being  usual  and  apparently  necessary,  for 
mechanical  reasons,  when  going  at  reduced  speed,  held,  in  the  absence  of  proof, 
that  the  reduction  of  steam  pressure  on  the  L.  from  75  pounds  to  60  pounds  was 
not  excessive ;  that  no  fault  of  the  L.  in  this  respect  was  shown,  since  It  ap- 

S eared  affirmatively  that  the  L.  had  all  necessary  power  in  reserve  to  perform 
er  duty  by  coming  to  a  full  stop  within  less  than  her  share  of  the  distance 
from  the  E.  after  the  whistles  were  heard. 

6.  Same— Article  19,  New  Rules — Notice. 

Article  19  of  the  new  regulations,  (1880,)  providing  for  notice  by  one  or  two 
short  blasts  of  the  whistle  to  indicate  a  port  or  a  starboard  helm,  is  expressly 
made  optional.  Failure  to  indicate  or  to  reply  at  sea  being  no  breach  of  the 
rule,  or  of  any  proved  custom,  held,  not  a  fault. 

In  Admiralty. 

The  libel  in  this  case  was  filed  by  the  owners  of  the  Dutch  steam- 
ship Edam,  against  the  British  steam-ship  Lepanto,  in  rem,  and 
against  her  master,  in  personam,  to  recover  $450,000,  the  alleged 
value  of  the  Edam  and  her  cargo,  which  were  sunk  by  a  collision 
with  the  Lepanto  during  a  dense  fog  off  George's  bank,  at  about  10 
p.  m.  on  the  night  of  September  21,  1882. 

The  Edam  was  an  iron  steam-ship,  and  one  of  the  libelants'  line 
of  packets  engaged  in  the  transportation  of  freight  and  passengers 
between  New  York  and  Holland.  She  was  of  2,276  tons  register,  320 
feet  long,  39  feet  beam,  and  32  feet  deep.  She  left  New  York,  bound 
for  Rotterdam,  in  the  forenoon  of  September  20th,  with  a  full  cargo 
of  merchandise,  54  men,  oflicers  and  crew,  and  21  passengers.  The 
Lepanto  was  an  iron  steamer  carrying  freight  only.  She  was  of  1,800 
tons  register,  305  feet  long,  36  feet  wide,  and  26  feet  deep.  She 
sailed  from  Hull,  bound  for  New  York,  on  September  5th,  with  a 
.  medium  cargo,  and  34  men,  oflicers,  and  crew.  At  the  time  of  the 
collision  she  was  drawing  about  20  feet  of  water,  and  had  about  9 
feet  free-board. 

On  the  evening  of  the  21st  the  wind  was  light  from  the  S.  W.,  and 
the  sea  smooth,  with  a  moderate  roll.  Each  steamer  had  taken 
meridian  observations  at  the  previous  noon,  and  corrected  the  ship's 
clock  for  local  time  accordingly.  Their  difference  in  longitude  was 
then  about  14  minutes  of  time,  which  nearly  agrees  with  the  differ- 
ence of  their  clocks  as  to  the  time  of  the  collision.  Until  the  first 
whistle  of  the  Lepanto  was  heard,  a  few  minutes  preceding  the  collis- 
ion, the  Edam  had  been  sailing  E.  £  S.  by  compass;  the  Lepanto, 
due  W.  by  compass.  The  log  of  the  Edam,  which  was  put  in  evi- 
dence after  the  principal  argument  of  the  cause,  was  made  up  on  the 
24th,  on  the  arrival  of  the  Lepanto  in  New  York,  and  gives  the  fol- 
lowing narrative : 
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"From  8  o'clock,  light  breeze  from  the  west,  mostly  still,  with  Intermitting 
fog  showers;  clear  over  head;  eea,  calm.  Steered  £2.  &  8.,  (by  compass.)  At 
9  p.  m.)  thick  with  fog;  steamed  with  moderated  speed,  and  blew  the  steam- 
whistle  as  is  required.  At  9:50  answered  another  steam-whistle  bearing 
about  3  to  4  points  on  starboard  bow;  put  the  helm  immediately  hard  a-star- 
board,  and  blew  two  short  blasts  on  the  steam-whistle.  Shortly  thereafter 
we  heard  again  a  steam-whistle,  almost  abeam  on  starboard  side.  The  out- 
look reported  then  a  green  light  on  starboard  side.  Believing  that  all  was 
clear,  we  steadied  the  helm  and  were  then  heading  N.  E.  by  E.  per  compass. 
But  immediately  thereafter  we  saw  a  steam-ship  bear  right  down  on  us.  Put 
the  helm  immediately  again  hard  a-starboard,  and  blew  again  two  blasts  on 
the  steam-whistle.  The  vessel  was,  however,  so  near  by  that  collision  was 
unavoidable.  We  could  do  nothing  better  than  to  let  the  ship  run  on  in  the 
hope  that  she  should  pass  astern  of  us.  But  she  ran  into  us  abreast  of  the 
engine-room.  Ordered  immediately  the  engine  to  stop;  but  this  order  re- 
mained unanswered,  because  nobody  could  get  any  more  to  the  starting  gear, 
by  reason  of  the  damage  and  the  inpouring  water.  The  vessel  went  into  us 
through  the  starboard  side  deck-house  up  to  the  ventilator,  got  thereafter 
clear  again,  and  ran  a  second  time  into  us,  abreast  of  the  main  rigging,  went 
through  the  starboard  side,  demolished  bulwark  davit,  and  took  part  of  the 
main  rigging  away.  Hit  us  thereafter  another  time,  abreast  of  the  vestibule, 
whereby  one  of  the  boats  with  davits  and  bulwarks  was  demolished;  ran 
thereafter  astern  of  us.  Our  ship  was  heading  then  2sT.  E.,  (by  compass,) 
and  made  yet  some  headway.  Right  thereupon  the  engine  stopped,  and  the 
ship  began  to  sink  fast.  Noticed  that  the  engine-room  ran  full  of  water. 
Had  meanwhile  closed  the  tunnel  door.  We  put  out,  as  soon  as  possible, 
boats  If os.  1, 2,  and  4,  awaked  the  passengers,  and  let  them  go  with  the  crew, 
as  soon  as  possible,  into  the  boats.  By  this  time  there  was  already  water  in 
the  saloon.  *  *  *  Ono  of  the  boats  of  the  steam -ship,"which  later  proved 
to  be  the  Lepanto,  of  the  Hull  line,  came  along-side,  wherein  five  persons 
were  placed  yet.  Went  together  to  the  Lepanto,  wheie  we,  passengeis  and 
crew,  mustered  as  best  we  could,  with  the  doleful  result  that  the  third  engi- 
neer, Nicolas  Laijendecker,  and  assistant  engineer,  Jan  Van  Geijt,  were  lost. 
•  *  Signed  by  J.  H.  Taat  (captain)  and  J.  A.  Laackeoy,  (first  offi- 
cer.) 

The  testimony  showed  that  the  first  officer  was  on  the  bridge  in 
actual  charge  of  the  navigation  of  the  Edam.  The  third  officer  was 
also  on  the  bridge,  and  the  captain  a  part  of  the  time  on  the  bridge 
and  a  part  of  the  time  on  the  deck,  with  another  lookout  properly 
stationed,  and  dther  seamen  also  on  deck.  Their  testimony  in  gen- 
eral sustains  the  narrative  of  the  log,  though  with  some  important 
differences.  The  interval  between  the  first  whistle  and  the  collision 
is  estimated  by  the  officers  at  2£  to  3  minutes;  the  lookout  estimates 
it  at  6;  but  no  time  was  taken  by  the  clock.  Only  two  whistles  from 
the  Lepanto  were  heard,  estimated  to  be  about  two  minutes  apart. 
The  first  officer  estimated  the  time  during  which  the  helm  was  stead- 
ied to  be  about  half  a  minute;  and  the  time  from  the  second  order  to 
starboard  to  the  collision  about  the  same.  In  the  libel  and  in  the 
testimony  it  is  stated,  thongh  not  stated  in  the  log,  that  when  the 
first -whistle  was  heard  the  engines  were  ordered  to  "slow."  No  other 
order  to  the  engineer  was  given.  The  lookout  testified  that  the  green 
light  was  seen  and  reported  by  him  after  the  second  whistle  was 
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heard,  in  accordance  with  the  statement  of  the  log.  The  officers  tes- 
tify that  it  was  reported,  and  seen  by  them,  as  a  momentary  flash, 
some  five  or  six  seconds  after  the  first  whistle  was  heard,  and  just  after 
the  first  order  to  starboard  was  given.  The  green  light  was  not  re- 
ferred to  in  the  original  libel,  or  first  amended  libel,  but  is  mentioned 
only  in  the  second  amended  libel. 
The  log  of  the  Lepanto  is  as  follows : 

"Sept.  21,  1882,  8  p.  m.,  steering  west  by  pole  compass.  Calm,  fine,  clear 
weather;  smooth  water.  9  p.  m.,  light  S.  W.airs;  the  weather  became  foggy; 
warned  chief  engineer  that  if  fog  continued  should  go  slow,  and  to  ease  steam 
down  at  once;  also  began  to  blow  steam- whistle  at  intervals  of  two  minutes. 
9:30,  fog  lifted  a  little.  10  p.  m.,  thick  fog;  half  speed  the  engines.  10:10 
p.  m. ,  heard  a  whistle  close  to  our  port  bows;  stopped  engines,  helm  hard 
a-port,  and  full  speed  astern.  10:12  p.  m.,  heard  a  whistle  and  saw  a  mast- 
head light  very  close,  bearing  W.  S.  W. ,  and  at  same  time  made  it  to  be  a  ves- 
sel crossing  our  bows  from  south  to  north.  10:15  P.  H.,  came  into  collision 
with  a  steamer  (our  head  at  the  time  being  W.  ST.  W.)  which  never  stopped 
crossing,  but  dragged  right  across  our  bows,  at  the  same  time  swinging  to 
the  westward,  her  propeller  going  all  the  time.-  10:17  p.  m.,  after  getting 
clear  of  the  steamer  stopped  engines,  sounded  the  compartments,  soundings 
being  F.  4,  M.  5,  aft  3,  making  no  water.  Immediately  sent  away  a  boat  in 
charge  of  second  officer  to  her  assistance,  that  at  10:30;  got  out  three  other 
boats,  sending  away  two  more,  with  all  our  crew  and  officers,  to  render  assist- 
ance, (making  three  boats  in  all.)  10:35  p.  m.,  saw  the  steamer  again  on 
our  port  side,  abeam,  close  to;  slow  ahead  engines,  and  headed  our  ship  to  2S-. 
E.  and  stopped.  11:30  p.  m.,  the  boats  of  the  Edam  (three  in  all]  arrived 
along-aide  with  the  passengers  and  crew,  who  were  at  once  embarked.  11: 40 
p.  m.,  one  of  our  own  boats  returned,  bringing  the  chief  officer  of  the  Edam,  a 
quartermaster,  the  steward,  and  two  passengers.  11:45,  all  our  boats  re- 
turned.  *   *   *   On  examination  of  the  forward  compartment  next  the 

.  stem,  discovered  a  large  aperture,  the  stem  twisted  over  the  starboard  and 

.  broken,  also  bow-plates  stove  in.   *   *  *" 

This  account  is  confirmed  by  some  five  or  six  of  the  Lepanto's  wit- 
nesses. The  master,  Capt.  Rogers,  was  on  the  bridge,  in  charge  of  the 
navigation,  and  the  second  officer,  as  lookout,  was  on  the  top  of  the 
pilot-house,  with  another  lookout  forward.  The  chief  engineer,  with 
an  assistant,  was  on  duty  in  the  engine-room.  The  master  handled 
the  lanyard  of  the  whistle,  and  took  the  times  stated  from  a  clock 
near  by.  The  time  of  the  collision,  10 : 15,  however,  was  taken,  as 
he  testified,  not  at  the  moment  of  collision,  but  "from  half  a  minute 
to  a  minute  after  the  vessels  had  cleared."  Only  two  whistles  from 
the  Edam  were  heard,  both  long  blasts.  All  the  Lepanto's  witnesses 
testified  that  the  Edam's  first  whistle  bore  about  two  points  off  their 
port  bow;  several  of  them  say  that  the  second  whistle  was  about  two 
minutes  subsequent,  and  that  the  collision  was  about  two  minutes 
after  the  second  whistle.  The  master  and  others  testify  that  the 
Edam's  mast-head  light  was  not  seen  at  the  same  instant  that  the 
second  whistle  was  heard,  as  would  be  inferred  from  the  log,  but  from 
a  half  minute  to  a  minute  later.  The  engineer  and  his  assistant  tes- 
tified that  the  orders  to  stop,  and  to  reverse,  came  together  at  10 : 10. 
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and  were  immediately  obeyed;  that  it  took  about  one  minute  to  get  the 
engine  started  on  the  reverse;  that  the  reverse  movement  works  slow 
at  first,  gradually  increasing  for  about  a  minute  and  a  half,  when  the 
engine  gets  full  speed  astern;  and  that  he  estimated  two  minutes'  full 
speed  astern  to  be  sufficient  to  stop  all  forward  motion  of  the  ship 
when  going,  as  she  had  been,  at  the  rate  of  4£  knots.  He  farther 
testified  that  at  9  p.  m.,  under  the  captain's  orders,  the  steam  press- 
ure was  reduced  from  75  pounds  to  60,  bringing  down  her  previous  full 
speed  of  9  knots  to  8  knots  per  hour;  that  at  10  p.  m.  she  was  put  at 
half  speed,  making  from  4  to  4£  knots  per  hour. 

The  Edam's  full  speed  was  from  10 J-  to  11  knots.  At  9:80  her 
steam  pressure  was  ordered  to  be  eased,  her  revolutions  were  brought 
down  from  58  to  37  per  minute,  and  her  speed  reduced  to  7^  knots, 
according  to  the  chief  engineer,  or  7  knots,  according  to  the  master's 
estimate.  Both  sides  testified  that  the  fog  was  dense  and  wet  low 
down  towards  the  water,  while  the  stars  remained  visible  overhead; 
and  that  prior  to  9 :  30  the  fog  alternated  in  rarer  and  denser  drifts. 
Capt.  Rogers  testified  that  considerable  echo  accompanied  the  whistles. 

Philip  J.  Joachimson  and  F.  A.  Wilcox,  for  libelants. 

Foster  d  Thomson,  for  defendants. 

Brown,  J.  The  basis  of  actions  of  this  character  is  some  fault  in 
the  vessel  or  person  sued.  Fault  consists  in  the  violation  of  some 
statutory  rule  of  navigation,  or  in  the  failure  to  exercise  due  nautical 
skill  or  prudence.  The  burden  of  proof  is  upon  the  libelants.  To 
entitle  them  to  reoover  they  must  point  out  the  fault  complained  of, 
and  establish  it  by  a  fair  preponderance  of  evidence.  The  faults 
urged  against  the  Lepanto  in  this  case  are  (1)  immoderate  speed; 
(2)  that,  being  south  of  the  line  of  the  Edam's  course,  she  unjustifi- 
ably ported  her  helm  and  crossed  the  Edam's  bows;  (8)  delay  in  re- 
versing her  engines;  (4)  failure  to  give  notice  of  her  porting  by  one 
sharp  blast  of  the  whistle;  (5)  her  previous  reduction  of  steam  press- 
ure; (6)  too  long  intervals  between  her  whistles. 

The  evidence  on  both  sides  shows  that  the  whistles  were  given  and 
heard  at  intervals  not  exceeding  two  minutes.  This  is  all  that  is  re- 
quired, by  the  rules,  and  no  fault  in  that  regard  is  proved.  Article 
19  of  the  new  international  rules,  (4  Prob.  Div.  244,)  to  which  both 
these  vessels  were  subject,  providing  for  notice  by  short  blasts  of  the 
steam- whistle  to  indicate  the  porting  or  the  starboarding  of  the  helm, 
is  expressly  made  optional.  If  such  a  notice  from  one  steamer  is 
heard  by  another,  still  no  obligation  to  answer  it  is  imposed  by  the 
rule.  Nor  was  any  evidence  introduced  to  show  that  any  custom  to 
give  such  notices  has  become  established,  so  as  to  render  conformity 
to  such  a  custom  obligatory.  In  the  absence  of  such  an  established 
usage  it  is  impossible  for  the  court  to  hold  the  giving  of  such  notices 
obligatory,  because  that  would  contradict  the  clause  of  the  statute 
rule  that  makes  it  optional.  The  other  faults  charged  turn  mainly 
upon  the  question  of  the  relative  positions  of  the  two  steamers,  and 
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this  has  been  the  point  chiefly  controverted."  The  testimony,  aside 
from  what  relates  to  this  point,  does  not  present  any  serious  conflict. 
The  differences  are  comparatively  small,  not  greater  than  are  to 
be  expected  under  circumstances  so  unfavorable  to  exact  observa- 
tion and  accurate  recollection ; .  and  they  are  capable  of  easy  expla- 
nation. But,,  as  respects  the  relative  position  of  the  vessels,  the  tes- 
timony is  in  direct  contradiction.  There  is  no  question  that  the 
Edam  was  previously  sailing  E.  £  B. ;  the  Lepanto,  due  west.  Each 
contends  that  the  other  was  to  the  southward  of  its  own  course, — the 
Edam  insisting  that,  the  Lepanto  was  three  or  four  points  on  her 
starboard  bow,  i.  e.,  bearing  about  S.  W.,  and  the  Lepanto  insisting 
that  the  Edam  was  about  two  points  on  her  port  bow,  i.  c,  bearing 
about  W.  8.  W.  Each  accordingly,  when  the  other's  whistle  was 
first  heard,  at  once  put  its  helm  Ijard  over,  and  steered  to  the  north- 
ward, so  as  to  give  the  other  a  wider  berth.  By  bo  doing  they 
brought  about  the  collision  which  each  sought  to  avoid.  Had  either 
or  both  kept  her  original  course  the  collision  would  not  have  hap- 
pened. 

First.  From  the  testimony  I  find  no  reason  to  doubt  that  both  ves- 
sels were  officered  and  manned  by  competent  persons ;  that  the  offi- 
cers and  lookout  were  properly  stationed,  attentive,  and  alert;  and 
that  each  vessel  located  the  other  according  to  the  best  observation 
and  judgment  attainable  at  the  time.  Each  acted  upon  this  judg- 
ment in  the  way  most  prudent  and  natural,  by  steering  away  from 
the  apparent  source  of  danger,  in  order  to  give  the  other  as  wide  an 
offing  as  possible.  Nevertheless,  a  great  mistake  was  made  by  one 
or  both  of  the  vessels  in  locating  the  other;  and  this  mistake  was 
the  original  and  prime  oause  of  the  collision.  Erroneously  locating 
a  vessel  by  the  sound  of  her  whistle  in  a  fog  is  not,  however,  nec- 
essarily a  fault.  Sound,  like  light,  is  liable  to  be  deflected  from  its 
original  course  by  reflection,  refraction,  or  diffraction.  When  this 
happens,  though  the  hearer  locate  correctly  the  direction  of  the  sound 
as  it  comes  to  his  ear,  the  source  of  the  sound  will  be  in  a  differ- 
ent quarter.  Elaborate  experiments  on  fog  signals  in  this  coun- 
try and  in  England  have  established,  beyond  question,  apparent 
anomalies  and  contradictions  in  the  transmission  of  sound  through 
the  atmosphere,  and  a  consequent  liability  to  error  as  to  the  quarter 
in  which  the  sound  originates.  Although  opinions  differ  as  to  the 
comparative  importance  of  the  different  agencies  that  produce  these 
anomalies,  all  the  observers  agree  substantially  upon  the  fact  of  great 
aberrations  in  the  course  of  sound  and  in  the  audibility  of  fog  signals. 
It  is  now  well  settled  that  these  aberrations  are  not  due  to  fog,  snow, 
rain,  or  hail,  which  produce  little  if  any  sensible  effect  on  the  trans- 
mission of  sound.  So  far  as  known,  these  anomalies  arise  from  the 
effects  of  winds,  air  currents,  and  a  non-homogeneous  atmosphere. 
See  Appendix  to  Reports  of  American  Light-house  Board  for  1874, 
1875,  1877,  by  Prof.  Henry;  Appendix  to  Light-house  Report  of 
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1879,  by  Prof.  Morton;  Henry  on  Sound ;  Tyndall  on  8ound,  (3d  Ed.) 
pp.  9,  310,  351,  432;  Prof.  Taylor's  "Beoent  Researches  in  Sound," 
Amor.  J.  of  Sci.  &  Arts,  January  and  February,  1876 ;  Prof.  Reynolds 
"On  Refraction  of  Sound  by  the  Atmosphere,"  L.  E.  D.  Phil.  Mag. 
July,  1875;  Appleton's  Annual  Cyclop,  for  1883,  art.,  "8ound  Sig- 
nals," by  A.  B.  Johnson,  chief  clerk  of  the  Light-house  Board. 

While  the  experiments  above  referred  to  relate  chiefly  to  the  pene- 
tration of  Bounds  and  to  variations  in  audibility,  to  aerial  echoes,  and 
to  the  observed  alternate  areas  of  sound  and  silence,  they  also  em- 
brace the  deflection  of  sounds  by  reflection  or  refraction,  as  one  of 
the  modes  in  which  the  observed  aberrations  arise.  It  is  now  well 
established  that  areas  of  inaudibility  may  exist  distant  a  quarter  of 
a  mile  only  in  front  of  the  blasts  of  the  most  powerful  steam  siren; 
while  farther  off  in  the  same  direction  the  sound  may  again  become 
aodible  and  loud,  and  remain  so  for  miles  beyond.  Prof.  Henry,  in 
his  report  of  1877,  (page  71,)  shows  that  this  may  arise  from  an  op- 
posing wind,  which  refracts  the  sound  waves  upwards  over  the  head 
of  the  listener,  till  they  meet  a  different  current,  or  strata  of  less  veloc- 
ity, when  they  may  be  deflected  to  the  earth  again;  or  it  "may  be 
considered  as  due  to  a  sound  shadow  produced  by  refraction,  which 
is  gradually  closed  in  at  a  distance  by  the  lateral  spread  of  the  sound 
wave  near  the  earth;  or  by  the  probable  circumstance  of  the  lower 
sheet  of  sound  beams  being  actually  refracted  into  a  serpentine  or 
undulating  course.  Such  a  serpentine  course  would  result  from  suc- 
cessive layers  of  unequal  velocity  in  an  opposing  wind."  Appleton's 
Amer.  Cyclop.  1883,  p.  725.  These  phenomena,  he  adds,  are  observed 
especially  in  fog  when  the  wind  is  ahead,  (page  65.)  Such,  as  it 
will  subsequently  appear,  was  the  situation  of  the  Edam  in  respect 
to  the  Lepanto's  whistles.  As  the  steam-whistle  has  no  definite  axis, 
such  as  the  trumpet  of  the  siren  has,  its  lateral  sound  waves  would 
naturally  "close  in"  around  areas  of  silence  much  nearer  than  those 
of  the  siren  would  do;  and  its  aerial  echoes,  also,  would  come  from  a 
wider  arc  of  the  horizon.  "In  the  experiments  at  South  Foreland," 
says  Prof.  Tyndall,  (Sound,  318,)  "not  only  was  it  proved  that  the 
acoustic  clouds  stopped  the  (direct  transmission  of)  sound,  but  in  a 
proper  position  the  sounds  which  had  been  refused  transmission  were 
received  by  reflection."  Gen.  Duane  says  that  "a  difficulty  is  some- 
times experienced  in  determining  the  position  of  the  signal  by  the  di- 
rection from  which  the  sound  appears  to  proceed,  the  apparent  and 
true  direction  being  entirely  different."  Beport  of  1874,  p.  104.  He 
ascribes  this  result  "to  the  refraction  of  sound  passing  through  media 
of  different  density."  Prof.  Henry  and  Prof.  Taylor  find  a  more  ef- 
ficient cause  in  unequal  velocities  of  the  wind,  which  produce  a  de- 
flection in  the  sound  waves,  and  thereby  change  the  direction  of  their 
progress.  Mr.  Johnson  writes  that  "he  has  frequently  been  more 
than  five  points  out  of  the  way  when  trying  to  locate  the  direction  of 
the  sound  made  by  a  given  fog  signal."  "I  have  even  heard, "he  savs» 
v.21p,nb.l0 — 42 
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"apparently  the  sound  overhead,  when  it  was  from  five  to  seven  miles 
away.  It  has  been  my  habit  to  correct  the  observation  of  audition 
by  looking  at  the  compass,  and  to  utterly  distrust  the  ear  as  a  means 
of  determining  the  exact  or  even  general  direction  of.  sound  on  the 


When  the  sound  waves  reach  the  ear  by  any  indirect  course,  what- 
ever be  the  particular  cause  of  deflection,  the  mariner  in  a  fog  is 
necessarily  misled  as  to  the  true  direction  of  the  vessel  from  which 
they  proceed,  since  he  has  no  means  of  ascertaining  or  correcting 
the  deflection,  or  even  of  knowing  of  its  existence.  In  the  recent 
case  of  The  Zadok,  9  Prob.  Div.  114,  as  well  as  in  The  Elyeia,  4 
Marit.  Law  Gas.  540,  it  was  held  that  "failure  to  hear  a  fog-signal  at  a 
distance  it  might  be  expected  to  be  heard,  cannot  be  accepted  as 
proof  of  negligence  on  the  part  of  those  who  did  not  hear  it."  The 
Negaunee,  20  Fed.  Rep.  918.  Similarly,  it  must  be  held,  upon  facts 
so  abundantly  established  as  those  above  referred  to,  that  where,  as 
in  this  case,  the  officers  are  competent,  properly  stationed,  and  alert, 
and  have  apparently  formed  the  best  judgment  attainable  at  the 
time,  mere  error  in  locating  another  vessel's  actual  position  by  the 
apparent  direction  of  her  whistle,  though  the  error  be  as  much  as 
five  points,  is  not  proof  of  fault;  and,  accordingly,  I  hold  neither  of 
these  vessels  chargeable  with  fault  merely  for  its  error  in  locating 
the  other. 

This  liability  to  error  is,  however,  we,ll  known  to  manners.  It  was 
testified  to  on  the  trial.  But  while  this  fact  excuses  mere  error  in 
location,  if  the  observations  made  be  as  correct  as  possible,  it  widens 
the  obligations  of  prudence  and  caution.  Knowing  this  liability  to 
error,  the  mariner  is  bound  to  recognize  the  fact  that  there  is  still 
actual  danger  of  collision,  and  that,  though  steering  away  from  the 
apparent  direction  of  the  whistle  that  he  has  heard,  he  may,  like  one 
of  the  vessels  in  this  case,  be  steering  directly  towards  it.  Under 
rule  18,  therefore,  he  is  bound  to  "slacken  speed"  to  the  lowest  point 
compatible  with  the  proper  handling  of  his  vessel ;  and,  "if  neces- 
sary, stop  and  reverse,"  until  all  doubt  be  resolved  and  all  danger 
passed.  For  the  libelants  it  is  urged  that  by  reason  of  this  liability 
to  error  as  to  the  position  of  the  Edam,  the  Lepanto  was  in  fault  for 
changing  her  helm  at  all;  and  that,  though  she  stopped  and  reversed 
her  engines  at  once,  she  was  bound  to  keep  a  steady  helm  until  the 
x  course  and  position  of  the  Edam  were  known  with  certainty.  The 
Louisiana,  2  Ben.  371.  In  my  opinion  this  rule  can  be  justly  apr 
plied  only  where  the  sound  itself  is  so  diffused  as  to  be  indeterminate 
in  its  direction,  so  that  there  is  no  good  reason  for  going  one  way 
rather  than  the  other.  Where  the  sound  comes  apparently  from  a 
precise  direction,  to  steer  away  from  it  furnishes,  as  a  rule,  the  most 
probable  means  of  escape.  Great  mistake  by  the  deflection  of  the 
sound,  though  occasional,  is  comparatively  infrequent ;  and  steering 
away  from  the  sound  ordinarily  gives,  at  least,  the  longest  path,  and 
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the  most  time  in  which  to  stop  before  reaching  the  other  vessel.  It 
is,  therefore,  the  most  prudent  course;  and,  when  accompanied  by 
the  order  to. stop  and  reverse  at  full  speed,  it  onght  not  to  be  held  a 
fault.  If  this  charge  of  fault  were  well  founded,  it  would  come  with 
ill  grace  from  the  Edam,  which  changed  her  helm  without  reversing  ; 
but  the  concurrence  of  both  masters  in  the  same  maneuver  is  evi- 
dence rather  of  the  judgment  of  experienced  commanders  that  such 
was  the  most  proper  and  prudent  course  to  adopt. 

Just  at  what  point  a  steamer  in  a  fog,  on  hearing  another's  whis- 
tle, is  bound  to  stop  and  reverse;  or  how  the  master  is  to  know  when 
that  is  "necessary"  under  the  rule,  is,  to  some  extent,  doubtless,  a 
question  of  practical  judgment.  A  steamer  is  not  bound  to  stop  and 
reverse  at  once,  without  reference  to  how  distant  the  whistle  may  be, 
or  may  appear  to  be.  Where  the  whistle  is  certainly  distant,  and 
no  danger  can  be  incurred  by  delay,  immediate  stopping  is  certainly 
not  necessary;  but  if  it  be  near,  or  appear  to  be  near,  she  is  bound,  at 
her  peril,  to  do  so.  The  Frankland,  L.  R.  4  P.  C.  629, 684 ;  The  Kirby 
Hall,  8  Prob.  Div.  71 ;  if  uncertain,  she  must  slacken,  or  stop  and  re- 
verse. Tlie  George  D.  Fisher,  21  How.  1,  6 ;  Peek  v.  Sanderson,  17 
How.  178, 181.  For  her  conduot  in  this  respect,  a  vessel  must,  prima 
facie,  be  held  to  answer  according  to  the  event.  It  is  always  safe  to 
stop  and  reverse ;  at  least,  as  regards  the  charge  of  fault.  If  she  does 
not  stop  and  reverse,  when  it  is  shown  by  the  event  that  by  doing  so 
the  collision  might  have  been  avoided,  she  must  establish  a  clear  jus- 
tification for  her  course  or  be  condemned.  The  Khedive  and  The 
VoorwarU,  etc.,  5  App.  Cas.  876,  890,  908.  "The  rules  are  applic- 
able from  the  time  the  necessity  for  precaution  begins,  and  con- 
tinue so  long  as  the  means  and  opportunity  to  avoid  danger  re- 
main." New  York,  etc.,  v.  Rumball,  21  How.  372,  384.  The  whis- 
tles, or  horns  with  mechanical  appliances,  required  by  the  new  reg- 
ulations, (article  12,)  are  designed  to  make  it  certain  that  the  signals 
shall  be  heard  at  a  sufficient  distance  to  render  it  possible  in  all 
cases  for  steamers  to  be  stopped  before  ooming  in  collision,  if  both 
vessels  observe  the  rules,  and  have  been  previously  going  at  "mod- 
erate speed;"  and  no  steamer's  speed  can  be  held  "moderate"  that 
does  not  admit  of  her  ooming  to  a  full  stop  within  her  share  of  the 
distance  that  separates  her  from  another,  after  the  latter's  whistle  is 
audible.  But  if  a  steamer  is  previously  going  at  "moderate  speed, " 
and  if  she  sails  away  from  the  apparent  direction  of  the  whistle  as 
soon  as  it  could  be  heard,  and  at  the  same  time  reverses  at  full 
speed,  it  is  clear  that  she  does  all  in  her  power  to  avoid  collision,  and 
no  charge  of  fault  in  these  respects  can  be  sustained.  .Peck  v.  San- 
derson, 17  How.  178, 181;  The  Rhondda,  8  App.  Cas.  549,  556,  658; 
The  Sylph,  4  Blatchf.  24.  If  both  vessels  do  the  same,  in  my  judg- 
ment, no  collision  could  arise  under  the  existing  rules;  but  if  a  col- 
lision should  happen  under  such  circumstances,  all  the  rules  being 
observed,  it  must  be  deemed  to  have  arisen  from  unavoidable  natu- 
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ral  causes,  without  the  fault  of  either, — i.  e.,  by  inevitable  accident, 
— and  the  loss  remains  where  it  fell.    Stainbaok  v.  Bae,  14  How. 


Unless  the  Lepanto's  evidence  is  in  some  way  discredited,  it  must 
be  held  that  she  complied  with  all  these  requirements.  Capt.  Rogers 
on  cross-examination,  testified  that  the  first  whistle  heard  seemed 
near ;  and  in  answer  to  what  he  meant  by  "near,"  he  said:  "Well, 
less  than  a  mile."  In  fact,  the  vessels,  as  will  appear  hereafter, 
were  probably  about  3,100  feet  apart.  The  Lepanto's  log  says: 
"Heard  a  whistle  close  to  our  port  bows."  Capt.  Rogers  accordingly 
ported,  and  reversed  full  speed  at  once.  The  Edam  did  not  reverse 
at  all;  and  her  previous  speed  was  confessedly  about  seven  or  seven 
and  one-half  knots.  This  rate  of  speed  has  been  repeatedly  held  not 
"moderate"  for  suoh  steamers  under  similar  circumstances.  The 
Pennsylvania,  19  Wall.  125;  The  Colorado,  91  U.  S.  692;  and  see 
oitations  in  Clare  v.  Providence,  etc.,  20  Fed.  Rep.  586.  The  Edam, 
as  I  have  above  said,  was  also  bound,  at  her  own  peril,  to  reverse  at 
once ;  for,  by  her  own  testimony,  the  first  whistle  heard  seemed  Mar. 
Capt.  Taat  testifies  that  at  the  time  of  the  first  whistle  he  formed  the 
opinion  that  the  Lepanto  "was  very  close  by."  "I  knew  she  was  very 
olose  by,  and  I  had  to  give  way."  In  both  these  most  important 
points  the  Edam  was,  therefore,  in  evident  fault ;  so  that,  in  this  as- 
pect of  the  case,  if  four  and  one-half  knots  be  held  a  moderate  speed 
for  the  Lepanto,  without  determining  whether  she  was  right  or  was 
wrong  in  locating  the  Edam,  she  must  be  held  to  have  done  all  that 
was  possible  on  her  part  to  avoid  the  collision,  provided  her  evi- 
dence is  to  be  believed;  while  the  Edam  clearly  did  not  do  either 
what  she  might  have  done,  or  what  the  rules  of  navigation  required 
of  her.  In  effect,  the  .Edam,  while  violating  the  rules,  ran  upon  the 
Lepanto,  while  the  latter  was  strictly  observing  them. ' 

I  find  no  warrant  in  the  testimony  for  questioning  the  veracity  of 
the  Lepanto's  witnesses  as  to  what  was  done  on  board  that  vessel. 
Her  log  confirms  them  on  all  material  points.  The  temptations  to 
-distort  or  falsify  the  truth  in  this  class  of  cases  are  doubtless  such  as 
toodemand  careful  scrutiny  of  the  testimony;  but  where  the  testi- 
mony is  found,  as  here,  at  all  points  consistent  with  itself  and  with 
the  results ;  when  it  is  natural  and  probable  under  the  circumstances, 
and  accords  with  the  requirements  of  prudence  and  of  the  rules  of 
navigation,  and  is  neither  impeached  nor  directly  contradicted, — it 
must  be  accepted  as  the  truth.  See  The  Khedive  and  The  Rhondda,  ut 
supra.  The  only  substantial  contradiction  in  the  evidence  is  as  to 
the  relative  position  of  the  two  vessels.  But  this  difference  is  appar- 
ent rather  than  real ;  as  I  have  no  doubt  each  heard  the  sound  of  the 
other's  whistle  in  the  direction  assigned  to  it.  From  the  scientific 
point  of  view,  according  to  the  experiments  above  referred  to,  an  er- 
ror in  locating  sound  is  more  likely  to  arise  when  the  sound  is  moving 
against  the  wind;  i.  e.,  when  those  hearing  it  are  to  windward,  which 
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was  the  situation  of  the  Edam  here.  Bat  disregarding  this  theory, 
and  considering  the  error  of  one  or  the  other  vessel  as  having  arisen 
from  some  wholly  unknown  and  unavoidable  natural  cause,  the  error 
would  be  as  likely,  prima  facie,  to  have  arisen  on  the  one  side  as  on 
the  other;  so  that  if  there  were  no  means  of  determining  on  which 
side  the  error  arose,  the  Lepanto  would  be  held  without  fault,  on  the 
ground  that  in  her  navigation,  as  above  stated,  she  had,  in  any  event, 
done  all  that  was  incumbent  upon  her.  It  must  be  observed,  how- 
ever, that  if  the  Lepanto  were  actually  in  the  direction  assigned  her 
by  the  libelants,  her  log,  and  her  testimony  as  to  her  previous  speed 
of  only  4£  knots,  and  as  to  the  immediate  reversal  of  her  engines, 
and  her  slow  motion  at  the  time  of  the  collision,  must  all  be  deemed 
false  and  fabricated;  for  from  that  direction,  viz.,  S-  E.  of  the  Edam, 
at  whatever  distance  she  might  have  been,  she  could  not  possibly 
have  reached  the  point  of  collision  except  by  traversing  a  longer 
path  and  hence  by  going  at  a  higher  rate  of  speed,  than  that  of  the 
Edam;  and  the  latter  was  going  at  least  seven  knots,  and  did  not  re- 
verse at  all.  If,  however,  the  error  in  location  were  on  the  part  of 
the  Edam,  no  sueh  incongruity  in  the  testimony  as  regards  the  man- 
agement of  either  vessel,  or  in  other  respects,  save  as  to  the  green 
light,  (of  which  hereafter,)  would  arise,  but  the  testimony  of  both  as 
to  their  navigation  would  become  harmonious  and  consistent.  The 
error,  as  I  have  said,  being  as  likely  to  arise  on  one  side  as  the  other, 
if  scientific  hypotheses  be  disregarded,  the  ordinary  duty  of  the  court 
so  to  decide  as  to  harmonize  all  the  testimony,  if  possible,  would, 
therefore,  require  the  error  to  be  assigned  to  the  Edam  rather  than 
to  the  Lepanto,  if  it  could  not  otherwise  be  determined  with  certainty 
on  which  side  the  error  lay. 

Second.  Disregarding,  however,  the  direct  testimony  on  both  sides 
as  to  the  bearing,  or  the  apparent  bearing,  of  the  two  vessels  from 
each  other,  as  inferred  from  the  sound  of  their  whistles,  the  other 
evidence  does  afford  the  means  of  tracing  the  course  and  position  of 
each  vessel  backwards  from  the  point  of  collision  with  an  approxi- 
mation to  accuracy  sufficient  for  all  the  purposes  of  this  case.  These 
means  are :  The  previous  courses  of  each ;  their  rate  of  speed ;  the 
interval  between  the  first  whistles  and  the  collision;  their  headings 
when  they  struck;  and  the  rate  of  change  of  course  under  a  helm 
hard  over.  A  drawing  of  these  positions  and  courses,  such  as  I  have 
annexed,  prepared  according  to  all  that  is  most  credible  and  accurate 
in  the  testimony  on  both  sides,  will  answer  almost  all  the  questions 
which  arise  in  the  case.  It  reconciles  nearly  all  the  testimony,  and 
at  the  same  time  renders  it  certain  that  a  considerable  error  arose  on 
each  side.  The  larger  and  more  important  error,  however,  is  shown 
to  have  been  on  the  part  of  the  Edam,  the  Lepanto  being  at  the  time 
of  the  first  whistle  about  one  and  a  half  points  on  the  Edam's  port 
bow,  instead  of  three  and  a  half  points  on  her  starboard  bow ;  and 
the  Edam  being  about  t^o-thirds  of  a  point,  instead  of  two  points, 
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on  the  Lepanto's  port  bow.  The  error  on  the  part  of  the  Edam  waa, 
therefore,  a  very  material  one,  since  it  placed  the  Lepanto  on  the 
wrong  bow.  The  error  of  the  Lepanto  was  immaterial,  because  the 
Edam  was  rightly  located  on  the  port  bow,  and  the  error  in  amount 
could  not  have  made  any  diiference  in  the  Lepanto's  navigation  or  in 
her  duty. 

A  few  observations  on  the  several  data  upon  which  the  drawing  is 
made,  will  state  what  I  regard  as  directly  established  by  the  evi- 
dence; and  the  most  probable  estimates,  where  literal  exactness  is 
not  attainable. 

1.  Tlie  .previou*  courses.  As  to  these  there  iB  no  question.  The 
Edam  was  sailing  E.  £  S. ;  the  Lepanto,  due  west. 

2.  Heading  at  collision.  This  is  given  with  precision  by  the  officers 
of  each  vessel ;  the  Edam  headed  N.  E.,  the  Lepanto,  W.  N.  W.  Both, 
indeed,  say  the  blow  was  very  nearly  at  right  angles;  and  each,  to 
make  this  out,  states  the  other  vessel  to  have  been  heading  two  points 
more  to  the  northward.  But  it  is  evident  that  at  night,  and  in  a  dense 
fog,  neither  had  the  means  or  the  opportunity  for  taking  an  exact 
observation  of  the  angle  of  the  other's  course  with  its  own,  while  they 
did  have  the  means,  by  their  compasses,  of  taking  an  exact  observa- 
tion of  their  own  courses.  The  officers  have  testified  to  these  courses 
positively,  and  their  statements  of  the  headings  at  the  time  must, 
therefore,  be  accepted,  instead  of  mere  estimates  of  the  lateral  angle 
of  the  blow.  The  Edam  consequently  changed  4£  points  in  the  in- 
terval ;  the  Lepanto,  2  points.  Before  clearing,  the  Lepanto  doubtless 
swung  to  the  north-west  or  beyond.  At  the  time  of  collision  the  Edam 
was  under  considerable  headway ;  she  cleared  the  first  incision  by 
"dragging  past;"  and  as  the  Lepanto,  20  minutes  later,  was  head- 
ing N.  E., — a  change  of  10  points,  though  her  engines  were  at  rest 
nearly  all  of  that  time, — it  is  evident  that  the  collision  gave  the  Le- 
panto's bows  a  strong  swing  to  the  northward ;  and  it  is  probable  that 
she  was  heading  at  right  angles  with  the  Edam,  i.  e.,  N.  W.,  or  even 
northward  of  that,  before  she  cleared  the  first  contact.  This  would 
give  the  right  angle  that  both  sides  testify  to. 

3.  The  interval  between  the  first  whistles  heard  and  the  collision. 
This  was  substantially  the  same  on  each  vessel;  for  the  log  of  the 
Edam  shows  that  she  "answered"  the  Lepanto's  whistle.  This  means, 
necessarily,  the  proper  long  blast  required  by  the  rules;  not  the  two 
short  blasts  mentioned  afterwards,  as  a  signal  of  starboarding,  that 
were  not  heard.  The  Edam's  witnesses  made  no  observations  of  the 
clock.  The  officers  estimate  the  whole  interval  at  two  and  a  half  to 
three  minutes;  the  lookout  at  six  minutes.  The  first  officer  finally 
said :  "Two  and  one-half  and  two  and  one-quarter  minutes  is  all  guess- 
work; that  is  why  I  can't  give  yon  an  answer,  [as  to  the  interval.] 
I  didn't  use  any  watch."  Gapt.  Rogers,  of  the  Lepanto,  noted  by 
the  clock  the  times  of  the  first  and  second  whistles,  and  of  the  col- 
lision, as  stated  in  the  log;  viz.,  10:10,  10:12,  and  10:15,  respect- 
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ively.  In  his  testimony  he  frequently  speaks  Of  the  whole  interval 
as  five  minutes ;  but  he  finally  explains  that  he  did  not  take  the  time 
of  the  collision  until  "half  a  minute  or  a  minute  after  the  vessels  had 
cleared."  It  must  have  been  at  least  a  half  minute  after  the  Lepanto 
first  struck  before  she  cleared  and  got  past  the  Edam,  and  it  was 
probably  more;  and  an  additional  half  minute  after  she  cleared 
would  make  a  minute  after  tbe  first  blow.  It  is  scarcely  credible 
that  while  the  two  ships  were  afoul,  or  not  yet  out  of  danger,  the 
Edam  dragging  past,  and  the  Lepanto  twice  again  running  against 
her,  the  oaptain  should  turn  aside,  in  such  moments  of  extreme  peril, 
to  look  at  the  clock.  After  they  had  well  oleared,  it  is  credible  and 
probable  enough  that  he  should  do  so.  There  is  good  reason,  there- 
fore, for  accepting  his  testimony  on  this  point  in  explanation,  and  as 
a  slight  variation  from  the  log.  The  chief  engineer  gives  the  same 
account  of  his  taking  the  time  at  10:15,  "about  a  minute  after  the 
collision."  The  interval  between  the  first  whistles  and  the  collision 
must,  therefore,  be  taken  to  have  been  about  four  minutes. 

4.  The  speed.  The  Lepanto's  previous  speed  was  "from  four  to 
four  and  one-half  knots."  I  adopt  four  and  one-half.  The  Edam's 
previous  speed  was  seven  to  eight  knots,  according  to  the  engineer. 
I  adopt  seven  and  one-half.  I  cannot  consider  the  mere  estimate  of 
Capt.  Taat  from  the  deck,  upon  a  densely  foggy  night,  at  "seven  knots 
or  a  little  less,"  as  entitled  to  preference  over  the  engineer's  testi- 
mony. The  Lepanto's  engines  were  reversed  as  soon  as  practicable. 
It  took  one  minute  for  the  engine  to  commence  backing;  a  minute 
and  a  half  more  to  get  working  full  speed  astern ;  and  this  left  another 
minute  and  a  half  for  work  at  full  speed  astern.  All  her  witnesses, 
including  one,  a  cattle-man,  who  is  disinterested,  say  the  Lepanto's 
forward  motion  was  nearly  stopped ;  the  captain  says  the  propeller's 
backwater  was  abreast  of  him ;  the  chief  engineer  says  that  two  min- 
utes, after  the  engine  was  working  full  speed  astern,  would  stop  her; 
t.  e.,  an  additional  half  minute.  Counsel  for  the  libelants  argues 
that  in  five  minutes,  if  reversed,  she  would  have  been  going  astern. 
I  have  no  doubt  the  Lepanto  was  going  at  not  above  the  rate  of  one 
knot  at  the  time  of  the  collision ;  her  rate  was  probably  less ;  I  adopt 
one  knot  at  that  time.  This  was  sufficient  to  accomplish  the  injury. 
Her  average  speed  for  the  four  minutes  is,  therefore,  taken  at  two 
and  three-fourths  knots,  and  the  distance  run  would  be  1,100  feet. 

The  Edam's  officers  aU  say  the  order  to  "slow"  was  given  when 
the  first  whistle  was  heard.  The  engineer  in  charge  being  killed,  I 
assume  that  the  order,  if  given,  was  obeyed.  But  the  failure  of  the 
log  to  mention  so  important  a  circumstance  in  her  own  justification 
as  the  slowing  of  the  engine,  especially  when  the  log  shows  that  the 
officers'  attention  was  directed  to  that  subject  by  its  mention  just 
before  that  she  was  steaming  "with  moderated  speed,"  necessarily 
subjects  this  testimony  to  suspicion.  This  suspicion  is  increased  by 
the  subsequent  language  of  the  log  as  to  what  took  place  when  the 
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Lepanto  was  seen:  "We  could  do  nothing  better  than  td  let  the.  skip 
run  on,  in  the  hope  that  she  (the  Lepanto)  should  pass  astern  of  us;" 
and  also  by  the  testimony  of  the  officers  of  the  Lepanto,  that  the 
Edam's  propeller,  when  she  was  nearly  abreast  of  them,  was  heard 
working  very  fast.  Nevertheless,  I  am  so  indisposed  to  accept  the 
alternative  of  a  willful  fabrication  of  evidence,  that  I. adopt  the  testi- 
mony of  the  Edam's  officers,  that  the  order  to  slow  was  given,  and 
consequently  obeyed,  because  the  order  was  a  probable  and  natural 
one  in  itself;  there  is  nothing  positively  contradicting  it;  and  particu- 
larly, also,  because,  if  the  speed  had  not  been  slowed  below  seven  and 
one-half  knots,  the  Edam,  in  the  interval  of  four  minutes,  would  have 
run  3.Q00  feet,  and  would  have  changed  her  heading  more  than  four 
and  one-half  points,  as  will  appear  below.  The  engine  working  slow 
would  bring  the  Edam's  speed,  says  Gapt.  Taat,  from  zero  to  two  and 
one-half  or  three  knots.  She  had  an  excess  of  speed,  therefore,  over 
the  engine's  slow  rate  of  about  four  and  one-half  knots.  If  the  Le- 
panto, with  engines  working  astern  for  three  minutes,  and  for  half  of 
that  time  at  full  speed  astern,  would  reduce  her  speed  from  four  and 
one-half  knots  to  one  knot,  or  even  to  half  a  knot  only,  the  Edam, 
with  her  engine  going  at  slow  speed  ahead  and  no  reversal,  could  not 
have  reduced  her  speed  in  the  same  time  from  seven  and  one-half 
knots  to  less  than  four  and  one-half  knots.  On  slowing,  her  reduc- 
tion at  first  would  be  at  a  little  more  rapid  rate  than  later,  and  her 
average  speed  is  therefore  taken  at  five  and  three-fourths  knots  in- 
stead of  six,  the  mathematical  mean ;  and  the  distance  run  by  her  in 
the  interval  of  four  minutes  would  be  2,300  feet.  A  wholly  inde- 
pendent mode  of  computation  gives  nearly  the  same  result,  viz.,  by — 
6.  The  rate  of  change  of  course  under  a  helm  hard  over.  Capt.  Taat, 
though  testifying  with  reluctance  on  this  subject,  had  some  very  def- 
inite knowledge  concerning  it.  He  had  often  observed  such  vessels 
on  "trial  trips"  make  circles  with  the  helm  hard  over,  and  he  says 
the  time  was  from  10  to  12  minutes.  Page  244.  His  own  ship 
he  had  observed  sometimes  make  30  deg.  change  in  a  minute,  and 
sometimes,  at  the  same  rate,  (of  speed,)  40  deg.  per  minute.  Page 
224.  1  Hens  evidently  speaking  of  the  time  occupied  and  the  change 
when  going  at  full  speed,  which,  for  the  Edam,  was,  say,  10£  knots. 
When  the  speed  is  slow,  as  the  testimony  shows,  the  rate  of  curva- 
ture will  be  less ;  i.  e.,  the  circle  made  will  be  larger.  The  two  state- 
ments given  by  Capt.  Taat  well  agree :  30  deg.  in  one  minute  equals 
a  circle  in  twelve  minutes;  40  deg.  in  one  minute  ("at  same  speed") 
equals  a  circle  in  nine  minutes,  or  a  variation  from  nine  to  twelve 
minutes.  The  reason  of  the  difference  the  captain  does  not  explain ; 
possibly,  the  highest  rate  was  when  the  Edam  was  light  loaded.  A 
circle  in  10  minutes,  or  36  deg.  per  minute,  is  equal,  at  ordinary  full 
speed  of,  say,  10£  knots,  to  a  change  of  one  point  in  328  feet;  a  cir- 
cle in  nine  minutes,  or  40  deg.  per  minute,  equals  one  point  in  295 
feet;  a  circle  in  twelve  minutes,  or  30  deg.  per  minute,  equals  a  point 
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in  894  feet.  As  the  Edam,  on  ibis  trip,  was  "very  deeply  loaded," 
and,  after  the  first  whistle,  was  running  much  below  her  full  speed, 
her  rate  of  change,  under  her  starboard  helm,  oannot  be  taken  to 
have  been  greater  than  the  least  rate  stated;  i. «.,  a  point  in  394  feet. 
It  was  probably  even  a  little  less.  That  would  give  for  a  change  of 
four  and  one-half  points  (i.  from  E.  £  S.  to  N.  E.)  a  distance  of 
1,773  feet.  But  to  this  must  be  added  a  period  of  at  least  one-third 
of  a  minute  in  which  to  give,  receive,  and  execute  the  order  to  star- 
board, and  to  bring  the  vessel  under  its  effect,  during  which  time  she 
would  move  on  her  former  course  250  feet;  and  the  same  delay  would 
occur  under  each  subsequent  order  to  change  the  helm.  And  there 
must  also  be  added  a  half  minute's  forward  motion  of  the  ship  for 
the  time  during  which  the  helm  was  steadied.  This,  according  to  her 
rate  at  that  time,  would  give  some  250  feet  more.  These  distances 
together  amount  to  2,273  feet,  which  is  very  near  the  preceding  inde- 
pendent estimate. 

The  Lepanto,  at  the  same  rate  of  change,  viz.,  a  point  in  394  feet, 
would  change  two  points  in  788  feet;  to  which,  if  one-third  of  a  min- 
ute's direct  progress  be  added,  viz.,  150  feet,  before  the  order  could 
be  executed  and  the  helm  felt,  we  should  have  938  feet  altogether. 
This  is  162  feet  less  than  the  preceding  computation;  but  as  her 
average  rate  of  speed  was  very  low,  not  over  two  and  three- fourths 
knots,  and  the  action  of  the  propeller  was  reversed,  both  which  cir- 
cumstances would,  according  to  the  testimony,  enlarge  the  circle  of 
her  path,  some  such  difference  is  not  only  accounted  for,  but  must 
have  existed. . 

These  two  independent  modes  of  computation  agree  so  nearly  that 
they  confirm  each  other,  and  I  cannot  doubt  the  result  to  be  approxi- 
mately correct.  This  result  confirms,  also,  the  testimony  of  the 
Edam's  officers  that  her  engines  were  slowed;  for,  if  not  slowed,  her 
rate  of  speed  during  the  whole  interval  must  have  been  about  seven 
and  one-half  knots ;  and  this  speed  for  the  three  minutes  and  a  lit- 
tle over,  during  which  she  was  aotually  under  the  effect  of  a  hard  a- 
starboard  helm,  would  have-given  a  path  of  about  2,350  feet,  in  mak- 
ing which  she  would  have  varied,  at  the  rate  above  given,  about  six 
points,  and  gone  nearly  to  N.  N.  E.  instead  of  to  N.  E.  only.  It  con- 
firms also  the  Lepanto's  story  by  showing  its  consistency;  for  her 
heading  W.  N.  W.  at  the  collision,  or  a  change  of  but  two  points  under 
her  hard-a-port  helm,  could  only  have  been  effected  by  a  short  dis- 
tance traversed,  (or  else  by  great  delay  in  porting,  which  would  be 
improbable,  considering  that  the  Edam's  whistle  was  heard,  appar- 
ently, only  two  points  to  port,)  and  hence  by  a  low  rate  of  speed,  dur- 
ing the  interval  of  four  minutes ;  and  the  low  speed  sworn  to  agrees 
with  the  statement  of  her  heading  W.  N.  W.  The  same  considera- 
tions show,  also,  that  an  interval  of  only  two  and  a  half  minutes 
between  the  first  whistle  and  the  collision,  as  contended  for  by  the 
libelants'  counsel,  is  not  only  extremely  improbable,  but  altogether 
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inconsistent  with  the  libelants'  other  testimony;  for,  allowing  one- 
third  of  a  minute's  delay  before  the  Edam  would  feel  her  starboard 
helm,  and  one-third  of  a  minute  only  for  steadying  the  helm,  we 
should  have  but  one  and  five-sixths  minutes  in  which  to  change  four 
and  one-half  points.  Now,  the  highest  rate  of  change,  under  any  cir- 
cumstances known  to  Gapt.  Taat,  was  40  deg.  a  minute,  equal  (at  or- 
dinary full  speed)  to  one  point  in  295  feet;  and  that  rate  of  change 
would  require  a  distanoe  of  nearly  1,400  feet  for  a  change  of  four 
and  one-half  points;  and  to  traverse  this  distance  in  one  and  five- 
sixths  minutes  would  necessitate  a  continuous  speed  of  over  seven 
and  one-half  knots,  without  any  slowing  at  all;  and  the  whole  path 
traversed  by  the  Edam  in  the  interval,  on  that  hypothesis,  would  be 
about  1,900  feet.  If,  on  the  other  hand,  she  were  supposed  to  be 
slowing  from  a  previous  speed  of  seven  and  one-half  knots,  she 
would,  at  the  end  of  two  and  one-half  minutes,  have  traveled  about 
1,550  feet  only;  and  deducting  for  delay  in  getting  her  helm  to  star- 
board and  for  her  steadied  helm,  she  would  have  had  only  a  distance 
of  1,100  feet  in  which  to  change  four  and  one-half  points,  equal  to 
one  point  in  244  feet,  or  a  change  of  over  48  deg.  per  minute  at 
full  speed,  or  a  circle  in  seven  and  one-half  minutes, — a  rate  of 
change  far  above  anything  hinted  at  in  the  testimony  of  Gapt.  Taat. 
The  libelants  cannot  have  the  benefit  of  contradictory  conditions;  and 
any  interval  much  less  than  four  minutes  will  be  found  to  involve 
similar  inadmissible  conditions. 

In  the  diagram  annexed,  A,  E,  represents  2,300  feet,  the  path 
traversed  by  the  Edam,  after  hearing  the  first  whistle,  acoording  to 
the  data  above  adopted;  H,  F,  1,100  feet,  the  path  of  the  Lepanto. 
The  curves,  B,  G,  and  D,  E,  are  drawn  with  a  radius  of  2,005  feet, 
the  equivalent  of  a  circle  completed  in  12  minutes  when  going  at  a 
speed  of  10£  knots,  equal  to  a  change  of  one  point  in  894  feet.  The 
curve,  I,  F,  is  drawn  with  a  radius  of  2,400  feet,  instead  of  2,005  feet, 
to  allow  the  Lepanto  875  feet,  instead  of  788,  in  which  to  make  her 
change  of  two  points,  in  consequence  of  her  very  slow  speed  and  re- 
versed propeller.  The  curves  are  drawn  from  O  and  P  as  centers, 
which  are  at  right  angles  with  the  courses  of  the  vessels  at  the  time 
when  they  first  got  the  effect  of  the  hard  over  helm  at  B  and  at  I, 
respectively.  The  curve  D,  E,  is  drawn  with  the  same  radius  as  B, 
G,  from  the  point,  0\  as  a  center,  on  the  line,  O,  O1,  drawn  parallel 
with  and  equal  to  the  straight  line,  G,  D,  which  represents  the  straight 
course  of  the  Edam  for  a  half  minute  under  her  starboard  helm. 

An. inspection  of  this  diagram  shows  clearly: 

(1)  That  the  Lepanto  could  not  possibly  have  been  in  the  position 
assigned  her  by  the  Edam's  witnesses,  viz.,  three  and  one-half  points 
on  their  starboard  bow.  By  no  speed  possible  to  the  Lepanto,  and 
by  no  conceivable  course,  her  previous  course  being  west,  could  she 
have  reached  and  collided  with  the  Edam  at  F,  from  any  point  what- 
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soever,  on  the  line,  A,  Q,  three  and  one-half  points  on  the  Edam's 
starboard  bow. 

(2)  That  the  same  result  follows  as  to  any  less  bearing  on  the 
Edam's  starboard  bow,  down  to  the  limit  of  at  least  one  point;  and 
that  from  no  position  whatever  on  the  Edam's  starboard  bow  ooold 
the  Lepanto  from  a  previous  westerly  coarse  have  reached  the  point 
of  collision  at  the  same  time  with  the  Edam,  except  by  going  a  longer 
distance  and  at  greater  speed  than  the  Edam,  which  would  convict 
all  on  board  the  Lepanto,  that  have  testified,  of  a  willful  fabrication 
of  evidence.  Thus,  if  the  Lepanto  were  a  half  point,  or  a  point 
only  on  the  Edam's  starboard  bow,  say  at  (500  feet  E.  of)  X,  or  at  W, 


and  changed  a  point  under  her  port  helm  every  394  feet,  and  struck 
the  Edam  at  F,  or  F*,  she  would  have  been  obliged  to  run  four  min- 
utes, and  travel  2,500  feet;  and  this  would  have  required  a  previous 
speed  of  eight  knots,  diminishing  to  five  knots  only  under  a  slow  en- 
gine, and  she  would  then  have  changed  six  points,  and  headed  at 
the  collision  N.  N.  W.,  a  result  incompatible  in  every  feature  with 
either  truth  or  honesty  in  the  testimony  on  the  part  of  the  Lepanto's 
witnesses. 

(3)  That  no  green  light  of  the  Lepanto  was  seen  by  the  Edam's 
officers  three  and  one-half  points  off  their  starboard  bow  at  the  time 
of  the  first  whistle ;  because  the  Lepanto  could  not  have  been  there, 
nor  anywhere  approximating  that  direction;  that  the  entry  in  the 
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log,  and  the  lookout's  testimony  must  therefore  be  accepted  on  that 
point,  rather  than  the  officers'  testimony;  that  any  such  green  light 
was  seen  only  after  the  second  whistle;  if  seen  "immediately"  after, 
i.  e.y  within  half  a  minute,  it  was,  doubtless,  the  Lepanto's  white 
light,  as  a  white  light  in  fog  sometimes,  as  appears  in  proof,  shows 
green.  This  is  rendered  somewhat  probable  by  the  context  in  the 
log,  which  indicates  that  the  sight  of  the  green  light  was  the  reason 
for  steadying  the  helm;  viz.,  "believing  all  was  clear," — a  natural 
belief  when  that  light  apparently  became  visible. '  This  would  be  a 
minute  and  a  half  before  the  collision,  and  at  the  time  when  the 
Edam's  mast-head  light  was  seen  from  the  Lepanto.  Both  white 
lights  ought  to  have  been  seen  at  the  same  time,  and  probably  were 
so.  The  terms  "immediately"  and  "at  once"  are  used  so  indiscrim- 
inately by  the  Edam's  witnesses,  specially  by  the  quartermaster 
and  the  seamen,  as  to  everything  that  took  place  after  the  second 
whistle  was  heard,  as  to  be  nearly  unintelligible;  literally,  they 
would  leave  scarcely  time  for  anything  to  be  done  between  the  second 
whistle  and  the  collision ;  yet  we  know  that  much  was  done,.and  that 
the  interval  was  about  two  minutes.  The  lookout  was  in  a  position 
to  see  the  Lepanto's  real  green  light  some  10  or  15  seconds  be- 
fore the  collision ;  and  according  to  his  last  statement  that  may  have 
been  what  he  saw.  Gal  only  saw  her  red  light;  De  Grad  saw  her 
white  light  a  short  time  after  the  second  whistle. 

(4)  No  minor  differences  in  the  evidence  as  to  the  data  upon  which 
the  diagram  is  drawn,  such  as  the  rate  of  speed,  the  distance  run,  or 
the  interval  of  time,  would  make  any  material  difference  in  the  result. 
Nothing  short  of  such  great  differences  as  would  involve  perjury  in 
the  testimony  on  one  side  or  the  other  would  be  material. 

(5)  The  bearing  of  the  Edam's  white  light  when  first  seen,  viz., 
W.  8.  W.  from  the  Lepanto,  is  very  nearly  approximated  in  the 
drawing,  and  is  an  independent  circumstance  which  corroborates  the 
Lepanto's  story.  As  I  have  said  above,  it  was  doubtless  seen,  as  the 
Lepanto's  witnesses  state,  about  one  and  one-half  minutes  before  the 
collision,  and  probably  at  about  the  same  time  that  the  Lepanto's 
white  light,  showing  green,  perhaps,,  was  seen  on  the  Edam,  when 
the  Edam  was  at  G  and  the  Lepanto  at  K. 

(6)  Had  either  or  both  held  her  original  course,  no  collision  would 
have  happened.  - 

(7)  Had  the  Edam  reversed  at  full  speed,  as  the  Lepanto  did, 
though  previously  going  at  seven  and  one-half  knots,  or  even  had 
she  been  previously  going  at  a  moderate  speed — say  half  speed,  or 
five  and  one-quarter  knots — and  had  slowed  only,  in  either  case  the 
Edam  would  have  reached  the  Lepanto's  track  at  least  two  minutes 
later  than  she  did,  and  the  Lepanto  would  then  have  been  well  out 
of  the  way;  and  the  Edam,  in  passing  over  her  actual  path  of  9,300 
feet,  would,  had  she  reversed  her  engines,  probably  have  been 
stopped  before  reaching  the  Lepanto's  track  at  all,  as  she  certainly 
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would  have  been  stopped  had  she  been  previously  going  at  moderate 
speed  and  reversed  also. 

(8)  No  change  of  the  Lepanto's  helm  to  starboard  when  the  Edam's 
white  light  was  seen,  say  at  K,  250  feet  from  F,  and  one  and  one- 
half  minutes  before  the  collision,  could  possibly  have  affected  the  re- 


(9)  Four  and  one-half  knots  was  a  "moderate  speed"  for  the  Le- 
panto, under  the  circumstances  of  this  case;  not  only  because,  as 
Capt.  Taat  says,  that  was  not  much  more  than  fair  steerage- way, 
(Tlie  Zadok,  9  Prob.  Div.  114,)  but  also  because  it  was  such  re- 
duced speed  as  enabled  the  Lepanto  to  come  to  a  full  stop  long  be- 
fore sailing  over  her  share  of  the  distance  that  separated  the  two 
steamers  when  their  whistles  were  first  heard,  and  because  the  evi- 
dence shows  that  she  would  have  been  stopped  within  those  limits  be- 
fore collision  had  not  the  Edam  ran  within  the  Lepanto's  share  of 
that  distance  through  her  own  immoderate  speed.  The  Leland,  19 
Fed.  Rep.  771,  779. 

(10)  That  the  Lepanto's  reduction  of  steam  pressure  was  not  such 
as  to  constitute  a  fault;  because  this  reduction  did  not  cripple  her 
resources  for  sufficiently  rapid  handling  in  the  emergency,  nor  render 
her  unable  to  perform  her  whole  duty  by  coming  to  a  full  stop  within 
the  limits  required  of  her,  viz.,  her  share  of  the  distance  between  them 
after  the  Edam  was  discovered;  and  also  because  there  is  no  evidence 
that  the  reduction  of  pressure  was  beyond  what  was  usual,  or  what 
was  necessary  for  mechanical  reasons  and  for  the  safe  working  of  the 
machinery  under  slow  speed.  The  remarks  cited  by  counsel  from 
the  case  of  The  Hansa,  5  Ben.  501,  cannot  be  properly  applied  under 
such  circumstances.  There  is  no  arbitrary  requirement  that  a  steamer 
in  a  fog  shall  maintain  in  her  boilers  the  utmost  head  of  steam  press- 
ure that  her  certificate  of  inspection  allows.  The  Edam  also  re- 
duced her  pressure.  That,  I  infer,  is  the  usual  and  proper  course. 
If  the  reduction  of  pressure  by  the  Lepanto  was  excessive,  that  fact 
Bhould  have  been  proved  by  some  evidence.  There  was  no  direct 
evidence  on  the  subject.  The  clear  inference  from  the  other  proof  is 
that  the  reduction  was  not  excessive. 

The  counsel  for  the  libelants  insist  that  there  must  have  been  de- 
lay in  the  engineer's  obeying  the  Lepanto's  order  to  reverse,' because 
he  estimated  that  two  minutes  time  was  sufficient  for  stopping  the 
Lepanto  after  her  engines  got  full  speed  astern,  while  the  log  shows 
an  interval  of  five  minutes  between  the  order  and  the  collision.  I 
have  already  stated  why  I  think  the  interval  was  but  four  minutes. 
In  another  branch  of  the  argument  the  counsel  claims  that  the  whole 
interval  was  but  two  and  a  half  minutes.  Four  and  a  half  minutes 
were  sufficient  to  stop,  according  to  the  engineer's  estimate;  and  all 
the  claimant's  witnesses  insist  that  the  Lepanto  was  very  nearly 
stopped  when  she  struck.  Their  testimony  is  consistent  in  this  re- 
spect; and  though  it  be  uncertain  within  the  fraction  of  a  minute 
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just  how  long  the  interval  was,  there  is  no  reason  for  supposing  that 
the  engineer's  estimate  of  the  time  required  to  stop  is  any  more  ex- 
act. No  estimate  is  of  much  value  unless  based  on  observed  facts. 
A  wide  difference  between  the  engineer's  estimate  and  the  testimony 
would,  indeed,  arouse  suspicion  as  to  the  truth  of  the  testimony. 
But  here,  at  most,  the  difference  is  slight;  the  basis  of  the  engi- 
neer's estimate  does  not  appear ;  while  the  testimony  as  to  the  fact 
of  prompt  reversal  is  as  clear,  full,  and  explicit  as  possible ;  and  it 
is  an  essential  part  of  one  consistent  narrative.  There  is  not  a  single 
fact  proved  in  the  case  that  contradicts  it,  or  is  inconsistent  with  it; 
and  it  could  not  be  discredited  by  the  mere  estimate  of  the  engineer 
as  to  what  might  be  done,  even  if  his  estimate  were  not  exactly  in 
accord  with  the  time  proved ;  whereas,  in  fact,  it  agrees  with  it. 

This  approximate  determination  of  the  positions  and  courses  of 
the  two  vessels,  according  to  the  best  evidence  on  both  sides,  agrees 
with  the  general  considerations  first  above  stated,  in  absolving  the 
Lepanto  from  blame,  and  in  fixing  the  sole  responsibility  for  the  col- 
lision on  the  Edam.  The  weight  of  evidence  shows  that  the  Lepanto 
made  no  material  mistake  in  location;  that  she  violated  no  statute, 
no  custom,  no  requirement  of  prudence  or  of  nautical  skill;  that  the 
collision  was  brought  about,  primarily,  by  the  Edam's  erroneous  lo- 
cation of  the  Lepanto  upon  her  starboard  bow,  instead  of  on  her  port 
bow,  and  that  this  error  arose,  doubtless,  from  unavoidable  natural 
causes,  and  was  not  in  itself  a  fault;  but  that  the  collision  was 
caused,  secondarily,  by  the  Edam's  previous  non-observance  of  her 
duty  to  go  at  moderate  speed,  and  by  her  failure,  on  hearing  the  Le- 
panto's  first  whistle  near,  to  reverse  her  engines,  as  she  was  also 
bound  to  do.  Had  both  of  these  duties  been  observed  by  the  Edam, 
the  collision  would  certainly  have  been  avoided;  it  would  probably 
have  been  avoided  had  either  of  them  been  observed.  The  Lepanto, 
having  made  no  material  mistake  in  location,  and  having  observed 
all  the  rules  of  navigation,  and  done  all  she  could  do  to  avoid  the  collis- 
ion, cannot  be  justly  oharged  with  any  share  of  the  loss.  Great  as 
this  loss  was,  it  must  be  borne  by  the  Edam,  whose  faults  alone,  so 
'  far  as  there  was  fault,  produced  it. 
The  libel  is  dismissed,  with  costs. 
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Sonsmith  and  others  v.  The  J.  P.  Donaldson.1 
3lyfield  v.  Same.1 

{Circuit  Court,  E.  D.  Michigan.   September,  1884.) 

L  Towage— Negligence— General  Average— The  Donaldson,  19  Fed.  Rep. 

264. 

The  decision  of  the  district  court  in  this  case,  f  The  J.  P.  Donaldson,  19  Fed. 
Rep.  264,)  upon  thu  question  of  negligence,  affirmed ;  upon  the  question  of 
general  average,  reversed. 

2.  Admiralty— Pleading— Prayer  for  General  Relief. 

Under  a  prayer  for  general  relief,  it  is  competent  for  the  court  to  pass  such 
decree,  as  may  be  required  by  the  proof,  although  not  fully  and  precisely  stated 
in  the  libel. 

3.  General  Average  —  Upon  What  Founded,  and  When  Contribution  En- 

forced. 

The  principle  of  general  average  contribution  rests  upon  the  doctrine  that, 
whatever  is  sacrificed  for  the  common  oenefit  of  the  associated  interests,  shall 
be  made  good  by  all  the  interests  which-  were  exposed  to  the  common  peril, 
and  which  were  saved  from  the  common  danger  by  the  sacrifice.  It  will  be 
applied  when  (1)  the  ship  and  cargo  are  placed  in  a  common,  imminent 
peril ;  (2)  there  is  a  voluntary  sacrifice  of  property  to  avert  that  peril  ;  and  (8) 
by  that  sacrifice  the  safety  of  the  other  property  is  presently  and  successfully 
attained. 

4.  Same— Inevitable  Lobs  of  Property  Cast  Away. 

The  fact  thai  the  property  cast  away  would  inevitably  have  perished  even  if 
it  had  not  been  selected  to  suffer  in  place  of  the  whole,  dues  not  prevent  the 
application  of  the  doctrine  of  general  average,  unless  such  sacrifice  did  not 
contribute  to  the  safety  of  the  remainder. 
6.  Same — Intention  to  Destroy. 

It  is  not  necessary  that  there  should  have- been  any  intention  to  destroy  the 
property  cast  away,  as  no  such  intention  is  ever  supposed  to  exist. 

6.  Same— Right  Depends  on  Relation  of  Partdss. 

The  right  of  contribution  depends  upon  an  equity  arising  out  of  the  relation 
of  the  parties,  and  is  not  based  upon  the  contract  of  carriage. 

7.  Same — Strangers — Master  as  Agent. 

The  principle  is  not  applied  between  strangers,  but  only  between  those  asso- 
ciated together  in  a  common  adventure  and  placed  under  the  charge  of  a 
master  with  authority  to.  act  in  emergencies  as  the  agent  of  all  concerned. 

8.  Admiralty— General  Average— Towage. 

The  propeller  sought  to  be  compelled  to  make  general  average  contribution 
had  undertaken  to  tow  three  barges  from  Buffalo  to  Saginaw.  None  of  the 
barges  had  any  power  of  self- propulsion.  The  contract  of  towage  was  for  the 
voyage,  the  propeller  to  receive  for  its  services  a  proportion  of  the  freight 
earned  by  each  barge.  Each  barge  had  its  own  master  and  crew,  but  they  had 
no  voice  in  the  management  of  the  propeller,  nor  in  the  conduct  of  their  own 
craft,  except  in  obedience  to  signals  from  the  propeller.  The  master  of  the 
propeller  had  charge  of  the  navigation  of  the  whole  tow,  for  the  voyage,  and 
for  the  purposes  of  that  navigation  and  to  meet  its  exigencies  was  invested 
with  authority  to  act  for  all.  When  near  Erie.  Pennsylvania,  in  a  fierce 
storm,  having  been  driven  by  force  of  wind  ana  waves,  and  in  a  blinding 
snow,  they  were  drifting  near  the  rocks  on  shore  and  in  imminent  peril  of 
stranding.  The  propeller,  having  signaled  her  tow  to  that  effect,  cut  the  tow- 
ing line  and  cast  them  off.  The  propeller  was  thereby  saved.  The  barges 
were  driven  on  shore  and  wrecked.  The  propeller  at  once  put  into  the  harbor 
of  Erie  in  safety.  Held,  that  the  propeller  was  bound  to  contribute  upon  the 
principles  of  a  general  average. 

IBepcrted  by  J.  C.  Harpw,  Esq.,  of  the  Cincinnati  Ur. 
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In  Admiralty.    On  appeal  from  district  court. 
Moore  d  Ganfield,  for  libelants,  appellants. 
Maynard  dk  Swan,  for  claimant,  appellee. 

Matthews,  Justice.  These  two  libels  were  consolidated  in  the 
district  court,  and  dismissed  on  the  hearing.  A  decree  for  the  libel- 
ants was  prayed  for  on. two  grounds:  First,  for  a  loss  of  the  barges 
by  the  fault  of  the  propeller  in  towing  the  barges  on  a  voyage  from 
Buffalo  to  Saginaw.  Second,  in  case  no  fault  in  towing  was  proven, 
then  for  a  proportion  of  the  value  of  the  barges  lost,  upon  the  princi- 
ples of  a  general  average,  on  the  ground  that  they  had  been  volun- 
tarily east  off  and  lost  during  a  storm,  for  the  purpose  and  with  the 
effect  of  saving  the  propeller. 

As  to  the  first  ground,  the  evidence  justifies  and  requires  the  con- 
clusions of  the  district  court.  There  does  not  seem  to  be  sufficient 
ground  to  impute  to  the  propeller  any  negligence  or  failure  of  duty. 
If  any  error  was  committed,  it  was  a  mistake  of  judgment  in  the  ex- 
ercise of  a  discretion  necessarily  vested  in  the  master  of  the  propeller, 
and  which,  if  a  contrary  decision  can  be  supposed  to  have  resulted 
more  favorably,  constitutes  neither  want  of  skill  nor  want  of  care. 
The  loss  of  the  barges,  under  the  circumstances,  must  be  regarded  as 
resulting  from  the  perils  of  navigation,  and  for  which,  under  the  con- 
tract of  towage,  the  propeller  cannot  be  held  responsible.  It  is  not 
necessary  to  recapitulate  the  proofs  in  support  of  this  conclusion. 
They  are  fully  stated,  with  the  reasons  justifying  it,  in  the  opinion  of 
the  learned  judge  of  the  district  court,  as  reported  in  19  Fed.  Rep. 
264,  in  which,  upon  this  part  of  the  case,  I  fully  concur. 

There  remains,  however,  the  more  difficult  and  doubtful  question, 
whether  the  libelants  are  entitled  to  a  decree  for  a  contribution  from 
the  appellee,  upon  the  principles  of  general  average,  on  the  ground 
that  the  loss  of  the  barges  was  a  sacrifice  voluntarily  made  for  the 
safety  of  the  propeller.  The  facts  and  circumstances  material  in  the 
investigation  of  this,  as  a  question  of  law,  are  not  disputed,  and  are, 
in  substance,  as  follows :  The  J.  P.  Donaldson  was  a  steam-propeller, 
with  a  crew  of  16  officers  and  men,  built  for  the  carrying  trade, 
not  an  ordinary  tug,  having  no  cargo  on  board  on  the  voyage,  during 
which  the  loss  complained  of  occurred,  but  her  fuel,  amounting  to 
about  120  tons.  She  had  in  tow  three  barges,  the  Bay  City,  the 
George  W.  Wesley,  and  the  Eldorado,  in  the  order  named,  on  a  voy- 
age from  Buffalo  to  Saginaw  or  Bay  City.  The  Bay  City  was  partly 
laden  with  coal,  the  others  were  light.  The  George  W.  Wesley  was  a 
schooner  barge ;  the  Eldorado  was  an  old  propeller  bottom.  Neither 
of  them  had  any  power  of  self-propulsion.  The  contract  of  towage 
was  for  the  voyage,  the  propeller  to  receive  for  her  service  a  propor- 
tion of  the  freight  earned  by  each  barge.  When  near  Erie,  Pennsyl- 
vania, in  a  fierce  storm,  having  been  driven  by  force  of  wind  and 
waves,  and  in  a  blinding  snow,  they  were  drifting  near  the  rocks  on 
shore  and  in  imminent  peril  of  stranding.    The  propeller,  having 
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signaled  her  tow  to  that  effect,  cat  the  towing  line  and  cast  them  off. 
They  were  driven  on  shore  and  wrecked.  The  propeller  at  once  put 
into  the  harbor  of  Erie  in  safety.  It  is  a  reasonable  conclusion  that 
if  the  propeller  had  not  cut  loose  her  tow,  all  would  have  gone  ashore 
together. 

The  libels  in  the  present  cases  do  not  pray  specifically  for  an  ad- 
justment of  a  general  average  loss.  On  the  contrary,  they  pray  for  , 
a  decree  against  the  propeller  for  the  full  amount  of  the  loss,  on  the 
ground  that  it  resulted  from  the  breach  of  duty  on  the  part  of  the 
propeller  in  not  properly  performing  the  contract  of  towage.  But, 
under  the  prayer  for  general  relief,  it  is  competent  for  the  court  to 
pass  such  decree  as  may  be  required  by  the  proof  in  the  record,  al- 
though not  fully  and  precisely  stated  in  the  libel.  In  this  particular 
the  case  of  Dupont  v.  Vance,  19  How.  162,  is  quite  in  point.  And 
in  that  case;  speaking  of  jettison  of  cargo,  Mr.  Justice  Cuetis,  deliv- 
ering the  opinion  of  the  court,  said : 

"If  it  be  made  to  relieve  the  adventure  from  a  peril  which  has  fallen  on  all 
the  subjects  engaged  in  it,  the  risk  of  which  peril  was  not  assumed  by  the 
carrier,  the  charge  is  to  be  borne  proportionably  by  all  the  interests,  and 
there  is  a  lien  on  each  to  the  extent  of  its  just  contributory  obligation." 

In  the  case  of  Columbian  Ins.  Co.  v.  Ashby,  13  Pet.  331,  in  the  learned 
opinion  of  Mr.  Justice  Story,  it  is  shown  that  the  rule  as  to  general 
average,  derived  to  us  from  the  Bhodian  law  through  the  Boman 
jurisprudence,  was  not  confined  to  the  case  of  jettison  of  cargo,  al- 
though that  was  the  illustration  stated  in  the  digest:  "That  the  case 
of  jettison  was  here  understood  to  be  put  as  a  mere  illustration  of  a 
more  general  principle,  is  abundantly  clear  from  the  context  of  the 
Roman  law,  where  a  ransom  paid  to  pirates  to  redeem  the  ship  is 
declared  to  be  governed  by  the  same  rule."  And  the  doctrine,  as 
received  among  all  maritime  nations,  was  stated  to  be — "First,  that, 
the  ship  and  cargo  should  be  placed  in  a  common  imminent  peril; 
secondly,  that  there  should  be  a  voluntary  sacrifice  of  property  to 
avert  that  peril ;  and,  thirdly,  that  by  that  sacrifice  the  safety  of  the 
other  property  Bhould  be  presently  and  successfully  attained." 

It  was  generally  admitted  that  in  case  of  voluntary  stranding  of  the 
ship,  if  the  vessel  was  saved,  the  principle  of  general  average  ap- 
plied; but  it  was  contended  by  some  that  it  was  not  so  if  the  vessel 
was  lost;  and  such  was  the  opinion  of  Emerigon,  who  said:  "But 
it  will  be  a  general  average  if  the  stranding  has  been  made  for  thj 
common  safety,  provided,  always^  that  the  ship  be  again  set  afloat ; 
for  if  the  stranding  be  followed  by  shipwreck,  then  it  is,  save  who 
can."  1  Emer.  Ins.  c.  12,  §  13,  p.  614.  But,  in  opposition  to  this 
opinion,  it  was  decided  by  the  supreme  court  that  the  total  loss  of 
the  ship  did  not  prevent  the  application  of  the  principle,  saying, 
(page  340,)  "it  is  the  safety  of  the  property,  and  not  of  the  voyage, 
which  constitutes  the  true  foundation  of  general  average;"  and,  in 
another  place,  (page  343,)  "for  the  general  principle  certainly  is  that 
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whatever  is  sacrificed  voluntarily  for  the  common  good  is  to  be  rec- 
ompensed by  the  common  contribution  of  the  property  benefited 
thereby."    The  same  result  had  been  previously  reached  by  Mr.  Jus- 
tice Washington,  in  Caze  v.  Reilly,  3  Wash.  C.  C.  298. 
In  Barnard  v.  Adams,  10  How.  270,  it  was  said  that — 

"In  order  to  constitute  a  case  for  general  average  three  things  must  con- 
cur: (1)  A  common  danger, — a  danger  in  which  ship,  cargo,  and  crew  all 
participate,— a  danger  imminent  and  apparently  'inevitable,'  except  by  vol- 
untarily incurring  the  loss  of  a  portion  of  the  whole  to  save  the  remainder; 
(2)  there  must  be  a  voluntary  jettison,  jactus,  or  casting  away  of  some  por- 
tion of  the  joint  concern  for  the  purpose  of  avoiding  this  imminent  peril, 
perlcu/i  imminent  is  eoitandt  causa,  or,  in  other  words,  a  transfer  of  the  peril 
from  the  whole  to  a  particular  portion  of  the  whole;  (3)  this  attempt  to  avoid 
the  imminent  common  peril  must  be  successful." 

In  that  case  the  principal  question  arose  upon  the  proposition 
urged  in  argument,  "that  if  the  common  peril  was  of  such  a  nature 
that  the  jactus  or  thing  cast  away  (which  was  the  ship)  to  save  the 
rest  would  have  perished  anyhow,  or  perished  'inevitably,'  even  if  it 
it  had  pot  been  selected  to  suffer  in  place  of  the  whole,  there  can  be 
no  contribution."  But  this  was  negatived,  Mr,  Justice  Grier,  deliv- 
ering the  opinion  of  the  court,  saying  that— 

"It  is  a  denial  of  the  whole  doctrine  upon  which  the  claim  for  general  av- 
erage has  its  foundation.  *  *  *  The  jactus  is  said  to  be  sacrificed,  not 
because  its  chance  of  escape  was  separate,  but  because  of  its  selection  to  suf- 
fer, be  it  more  or  less,  instead  of  the  whole,  whose  chances  of  safety,  as  a 
whole,  had  become  desperate.  The  imminent  destruction  of  the  whole  has 
been  evaded  as  a  whole,  and  part  saved  by  transferring  the  whole  peril  to 
another  part." 

In  the  case  of  McAndrews  v.  Thatcher,  3  Wall.  347,  Mr  Justice 
Clifford,  delivering  the  opinion  of  the  court,  said : 

"Natural  justice  requires  that,  where  two  or  more  parties  are  in  a  com- 
mon sea  risk,  and  one  of  them  makes  a  sacrifice  or  incurs  extraordinary  ex- 
penses for  the  general  safety,  the  loss  or  expenses  so  incurred  shall  be  as- 
sessed upon  all  in  proportion  to  the  share  of  each  in  the  adventure;  or,  in 
other  words,  the  owners  of  the  other  shares  are  bound  to  make  contribution 
in  the  proportion  of  the  value  of  their  several  interests.  Courts  universally 
admit  that  the  Rhodian  law  was  the  parent  of  maritime  contribution,  although, 
in  terms,  it  made  no  provision  for  any  case  of  general  average,  except  for 
that  of  jettison  of  goods  as  the  means  of  lightening  the  vessel.  But  the  rule, 
as  there  laid  down,  has  never  been  understood  as  being  confined  to  that  par- 
ticular case,  but  has  always  been  regarded  as  a  general  regulation  applicable 
in  all  cases  falling  within  the  principle  on  which  it  is  founded." 

Therefore  it  has  been  extended,  as  in  that  case,  to  instances  of  in- 
voluntary stranding  of  the  ship,  when  extraordinary  expenses  are 
incurred  in  the  successful  relief  and  rescue  of  both  ship  and  cargo, 
menaced  by  a  common  destruction,  but  only  for  such  as  are  in- 
curred while  the  community  of  interest  continues.  If  the  cargo,  as  in 
that  case,  has  been  separately  saved,  and  has  been  severed  from  its 
connection  with  the  ship  and  its  peril,  subsequent  expenses  incurred 
for  the  benefit  of  the  ship  alone,  and  not  part  of  a  continuous  series 
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undertaken  originally  on  Lebalf  of  both  interests,  are  not  the  subject 
of  a  general  average  contribution. 

"Doubts  at  one  time  were  entertained,"  said  the  supreme  court  in 
the  case  of  The  Star  of  Hope,  9  Wall.  203-231,  "whether  a  loss  oc- 
casioned by  a  voluntary  stranding  of  the  vessel,  even  though  it  was 
made  for  the  general  safety  and  to  avoid  the  probable  consequences 
of  an  imminent  peril  to  the  whole  adventure,  was  the  proper  subject 
of  general  average  contribution;  but  those  doubts  have  long  since  been 
dissipated  in  most  jurisdictions,  and  they  have  no  place  whatever  in 
the  jurisprudence  of  the  United  States."  In  that  case  it  was  also 
said,  (page  228 :) 

"Authorities  may  be  found  which  attempt  to  qualify  this  rule,  and  assert 
that,  when  the  situation  of  the  ship  was  such  that  the  whole  adventure  would 
certainly  and  unavoidably  have  been  lost  if  the  sacrifice  in  question  had  not 
been  made,  the  party  making  it  cannot  claim  to  be  compensated  by  the  other 
interests,  because  it  is  said  that  a  thing  cannot  be  regarded  as  having  been 
sacrificed  which  had  already  ceased  to  have  any  value-,  but  the  correctness  of 
the  position  cannot  be  admitted,  unless  it  appears  that  the  thing  itself  for 
which  contribution  is  claimed,  was  so  situated  that  it  could  not  possibly  have 
been  saved,  and  that  its  saci'iflee  did  not  contribute  to  the  safety  of  the  orew, 
ship,  or  cargo.  Sacrifices,  when  there  is  no  peril,  present  no  claim  for  con- 
tribution ;  but  the  greater  and  more  imminent  the  peril,  the  more  meritorious 
the  claim  for  such  contribution,  if  the  sacrifice  was  voluntary,  and  contrib- 
uted to  save  the  associated  interests  from  the  impending  danger  to  which  the 
same  were  exposed.  Such  claims  have  their  foundation  in  equity,  and  rest 
upon  the  doctrine  that  whatever  is  sacrificed  for  the  common  benefit  of  the 
associated  interests  shall  he  ihade  good  by  all  the  interests  which  were  ex- 
posed to  the  common  peril,  and  which  were  saved  from  the  common  danger 
by  the  sacrifice  *  *  *  It  is  not  necessary  that  there  should  have  been  any 
intention  to  destroy  the  thing  or  things  cost  away,  as  no  such  intention  is 
ever  supposed  to  exist.  On  the  contrary,  it  is  sufficient  that  the  property 
was  selected  to  suffer  the  common  peril  in  the  place  of  the  whole  of  the  as- 
sociated interests,  that  the  remainder  might  be  saved." 

The  general  doctrine  was  again  stated  by  the  supreme  conrt  in  the 
case  of  Fowler  v.  Rathbones,  12  Wall.  102,  in  the  following  compre- 
hensive language : 

"Where  two  or  more  parties  are  engaged  in  the  same  sea  risk,  and  one  of 
them,  in  a  moment  of  imminent  peril,  makes  a  sacrifice  to  avoid  the  impend- 
ing danger,  or  incurs  extraordinary  expenses  to  promote  the  safety  of  all  the 
associated  interests,  common  justice  requires  that  the  sacrifice  so  made,  or  the 
extraordinary  expenses  so  incurred,  shall  be  assessed  upon  all  the  interests 
which  were  so  exposed  to  the  impending  peril,  and  which  were  saved  by  those 
means  from  the  threatened  danger,  in  proportion  to  the  share  of  each  in  the 
joint  adventure." 

The  interests  usually  associated  together,  in  reference  to  which 
questions  of  contribution  in  general  average  commonly  arise,  are  those 
of  ship,  cargo,  and  freight;  but  the  language  in  which  the  rule  is  de- 
fined, as  already  quoted,  does  not  restrict  it  to  that  association  of 
interests.  The  right  of  contribution  depends  upon  an  equity  arising 
out  of  the  relation  of  the  parties,  and  is  not  based  upon  the  contract 
of  carriage.    The  obligations  of  the  carrier,  indeed,  as  contained  in 
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the  usual  bill  of  lading,  do  not  embrace  the  case  of  a  part  of  the 
cargo  carried  on  deck  with  the  consent  of  the  shipper,  and  not  in 
pursuance  of  a  custom  of  the  particular  trade;  and  the  carrier  is 
therefore  in  such  a  case  not  liable,  as  such,  for  a  jettison  of  such 
cargo  necessary  for  the  common  safety.  The  loss  is  by  the  perils  of 
navigation,  and  excepted  from  the  liability  of  the  carrier.  Neither  is 
there  any  right  of  contribution,  as  between  the  deck-load  cast  over- 
board and  the  cargo  under  deck,  unless  the  deck-load  was  carried  in 
pursuance  of  a  general  custom  of  the  trade,  of  which  the  owners  of 
the  other  cargo  must  be  presumed  to  take  notice  and  to  assent  to. 
In  that  event,  the  right  of  contribution  in  case  of  loss  by  jettison 
would  arise  in  favor  of  the  cargo  so  carried  on  deck ;  and,  as  between 
it  and  the  ship,  it  would  apply,  without  reference  to  such  a  custom, 
upon  the  ground  that  the  ship-owners  had  consented  so  to  carry  it. 
2  Pars.  Mar.  Ins.  c.  5,  §  3,  p.  217  et  seq.  and  cases  cited.  Hence,  in 
the  case  of  Lawrence  v.  Minturn,  17  How.  100,  the  carrier  was  exon- 
erated from  liability  as  such  for  the  loss  of  the  deck-load  by  jettison, 
but  without  prejudice  to  the  right  of  the  shipper  to  claim  for  a  gen- 
eral average  contribution.  In  cases  of  jettison  of  cargo,  the  per- 
formance of  the  contract  of  affreightment  by  transportation  of  the 
merchandise  is  excused  by  a  peril  of  the  sea,  while  the  obligation  to 
contribute  in  general  average  on  the  part  of  the  ship  and  remaining 
oargo  arises  out  of  the  relation  of  the  parties,  as  brought  together 
into  a  common  and  associated  interest  united  in  a  single  adventure 
and  saved  from  a  common  peril,  as  appears  from  the  case  of  Dupont 
v.  Vance,  19  How.  162.  The  right  of  the  ship  to  contribution  is 
certainly  not  founded  on  the  bill  of  lading;  and  there  is  no  privity 
of  contract  between  the  various  and  distinct  shippers,  between  whom, 
nevertheless,  the  law  implies,  upon  the  facts,  the  obligation  to  make 
good  their  respective  shares  of  a  sacrifice  made  for  a  common  ben- 
efit. It  is  therefore  not  inconsistent  with  the  essential  nature  of  the 
principle,  that  the  right  of  contribution  should  be  implied  between 
other  parties  and  interests,  where  relations  are  established  by  con- 
tract other  than  between  shipper  and  ship-owner  for  the  transporta- 
tion of  merchandise.  Accordingly  the  opinion  was  expressed  by  Mr. 
Arnold,  (2  Mar.  Ins.  398,)  that  "if  a  number  of  ships  are  lashed 
together  and  one  takes  fire,  and  the  crews  of  the  others  unite  in 
scuttling  the  burning  ship  for  the  safety  of  the  rest,  the  loss  of  the 
ship  so  sunk  is  a  general  average  loss,  to  which  all  those  saved  thereby 
must  contribute."  This  opinion,  based  upon  continental  authorities 
alone,  Mr.  Parsons  (2  Mar.  Ins.  217,  in  note)  doubts;  and  it  must 
be  admitted  that  no  judicial  precedent  to  that  effect  has  been  found 
in  the  decisions  of  either  English  or  American  courts;  and  that  the 
case  as  put  lacks  the  necessary  element  of  a  common  interest,  united 
by  consent  of  several  owners,  delivered  by  the  authorized  act  of  a 
common  agent  from  an  imminent  peril,  threatening  the  whole,  by  the 
voluntary  sacrifice  of  a  part. 
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The  true  principle  was  stated  by  Mr.  Justice  Curtis  in  the  case  of 
The  John  Perkins,  reported  in  21  Law  Reporter,  87.  That  was  the 
case  of  a  libel  by  the  owner  of  a  fishing  schooner,  the  Wyvern,  against 
the  John  Perkins.  The  latter  was  drifting  helplessly,  inolosed  by  a 
field  of  ice,  along  the  shore  of  Massachusetts  bay,  and  to  avoid  an 
apprehended  collision  with  which,  the  master  of  the  Wyvern  cut  his 
cable,  which,  with  the  anchor,  was  lost.  The  claim  was  for  a  contri- 
bution in  general  average  for  this  loss.  Mr.  Justice  Curtis  treated 
the  subject  in  an  opinion,  from  which  the  following  lengthy  extract  is 
made : 

"Bat  the  question  here  is  whether  a  voluntary  sacrifice  made  by  one  ves- 
sel, to  avoid  or  escape  an  apprehended  collision  with  another  vessel,  makes  a 
case  for  contribution  in  general  average.  It  is  certainly  true  that  such  a 
claim,  when  viewed  theoretically,  has  an  equity  very  similar  to,  if  not  iden- 
tical with,  that  on  which  the  famous  Rhodian  law  was  founded,  and  out  of 
which  the  more  modern  doctrines  of  the  law  of  general  average  have  grown. 
*  Omnium  contributions  sarcitur  quod  pro  omnibus  datum  est.'  Poth.  Pand. 
14,  2,  1.  *  Equissimum  enim  est,  commune  detrimentum  fieri  eorum,  qui 
propter  amissas  res  aliorum  consecuti  sunt  est  merces  suos  salvos  habuerunt.' 
H.-14, 2, 6.  At  the  same  time  it  is  quite  clear  that  the  Roman  law  never  applied 
the  principle  between  mere  strangers.  The  Digest  (9,  2,  29,  3)  says:  'Labeo 
scribit,  si  cum  vi  ventorum  navis  impulsa  esset  in  fanes  anchorarum  alterius  et 
nautcefunes  praxidis  sunt,  si  nullo  alio  modo  nisi  pravisis  funibus  explv- 
care  se  potiunt  nullam  actionem  dandam.'  This  is  the  precise  case  under 
consideration,  except  that  the  cable  is  cut  by  the  mariners  of  the  other  vessel, 
which  can  scarcely  weaken  the  claim.  Emerigon  cites  this  as  good  law,  and 
refers  to  the  laws  of  Oleron  and  Wisby  as  containing  similar  rules  as  to  the 
removal  of  an  anchor.  1  Emer.  Ins.  416,  c.  12,  par.  14.  And  at  the  common 
law  there  are  cases  of  urgent  necessity  in  which  one  whose  property  is  de- 
stroyed has  no  action;  as  pulling  down  a  house  to  prevent  the  spread  of  a 
Are,  as  was  resolved  in  Case  of  Saltpetre,  12  Coke,  18,  16.  See,  also,  Vin. 
Abr.  "Necessity,"  PI.  8;  Governor  v.  Meredith,  4  Term  R.  797;  Respublica 
v.  Sparhawk,  1  Dull.  868;  Mayor  v.  Lord,  17  Wend,  290;  Russell  v.  New 
York,  2  Denio,  461. 

"But  whether  an  action  would  or  would  not  lie  when  the  mariners  of  one 
vessel  can  escape  only  by  cutting  the  cable  of  another  vessel,  and  do  so,  the 
question  here  is  whether  the  law  of  general  average  extends  to  a  case  where  the 
cable  of  a  vessel  is  cut  by  its  crew  to  prevent  an  apprehended  collision  with 
another  vessel.  I  am  not  aware  that  the  right  of  contribution  has  ever  been 
extended  beyond  those  who  voluntarily  embarked  in  a  common  adventure. 
Very  eminent  writers  upon  maritime  law  have  considered  that  the  right 
grows  out  of  and  depends  upon  a  contract  implied  by  law  from  the  relation 
created  by  the  contract  of  affreightment.  Such  is  the  opinion  of  Pothier,  Traite 
descontrat  de  lonages  Mar.  pt.  2;  Art.  of  Pardessus,  Droit  Com.  pt.  3,  tit. 
4,  c.  4,  par.  2.  Chief  Justice  Parsons  declares,  in  Whitteridge  v.  Norris,  6 
Mass.  131,  that  the  requisites  to  a  case  of  general  average  are  a  contract  by 
which  distinct  properties  of  several  persons  become  exposed  to  a  common 
peril,  and  a  relief  from  that  peril  at  the  expense  of  one  or  more  of  those  con- 
cerned, who  thereupon  are  entitled  to  a  contribution  from  the  rest.  And  in 
the  case  of  Dupont  v.  Vance,  19  How.  162,  as  well  as  in  Latcrence  v.  Minturn, 
17  How.  109,  it  will  be  found  that  the  supreme  court  considered  that  the  mas- 
ter, in  case  of  necessary  voluntary  sacrifice  to  escape  peril,  was  acting  as  the 
authorized  agent  of  all  concerned  in  the  common  adventure,  and  so  bound  all 
by  his  act, — a  principle  which  could  hardly  apply  between  mere  strangers.  I 
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have  on  a  former  occasion  declared  that  I  did  not  consider  the  right  to  recover  a 
general  average  contribution  arises  from  a  contract,  (SturgU  v.  Gary,  2  Curt. 
0.  C.  384,)  but  from  a  principle  of  natural  justice,  that  they  who  have  received 
a  common  benefit  from  a  sacrifice  voluntarily  made  by  one  engaged  in  a  com- 
mon adventure,  should  unite  to  make  good  the  loss  which  that  sacrifice  oc- 
casioned. But  I  have  never  entertained  a  doubt  that,  from  the  relation  erf 
the  parties  to  a  common  adventure,  the  law  would  imply  a  contract  for  the 
purpose  of  a  remedy.  Nor  did  I  then  suppose  that  it  would  be  implied  be- 
tween strangers,  who  were  not  united  in  a  common  adventure  by  one  or 
more  contracts  of  affreightment. 

"The  ancient  as  well  as  the  modern  code  of  sea  laws  proceeds  upon  the  as- 
sumption that  the  master,  representing  all  the  aggregate  interests  by  holding 
the  office,  has  the  rightful  power  to  judge  upon  the  sacrifice  of  one  of  the 
interests  which  he  thus  represented  for  the  benefit  of  the  others.  But  they 
afford  no  ground  for  the  position  that  he  may  judge  for  mere  strangers! 
whose  property  has  not  been  confided  to  his  care.  In  my  opinion  the  only 
subjects  bound  to  make  contribution  are  those  which  are  united  together 
in  a  common  adventure,  and  placed  under  the  charge  of  the  master  of  the 
vessel,  with  the  authority  to  act  in  emergencies  as  the  agent  of  all  concerned, 
and  which  are  relieved  from  a  common  peril  by  a  voluntary  sacrifice  made 
of  one  of  those  subjects.  Consequently,  I  must  reject  the  claim  for  general 
average." 

The  decree  of  the  district  court  was  therefore  reversed,  but  it  was 
further  stated  in  the  opinion  that  the  questions  were  so  novel,  and 
attended  with  so  much  difficulty,  and  the  equitable  considerations  in 
favor  of  some  of  the  claims  were  suoh,  that  it  was  not  thought  fit  to 
charge,  the  appellees  with  costs. 

But  the  elements  wanting  to  constitute  a  valid  -claim  for  a  contri- 
bution in  general  average  in  the  case  of  The  John  Perkins,  seem  to 
be  present  in  the  case  of  this  appeal.  Here  the  propeller  and  the 
barges  were  not  strangers.  They  were  bound  together  by  the  contract 
of  towage.  They  were  interested  together  in  a  common  adventure. 
They  were  engaged  to  and  with  each  other  for  the  entire  voyage,  and 
each  interested  in  its  successful  issue,  as  the  freight  earned  by  each 
barge  was  to  be  shared  between  it  and  the  propeller  as  a  compensa- 
tion for  its  service.  The  barges  were  dependent  altogether  upon  the 
propeller  for  motive  power,  neither  of  them  having  any  means  of  self- 
propulsion.  They  were  powerless  for  any  purposes  of  navigation, 
and  could  only  by  means  of  a  single  sail,  ground  tackle,  and  steering 
apparatus,  co-operate  with  the  propeller  in  its  control  over  them. 
Each  barge,  indeed,  had  its  own  master  and  crew,  but  they  had  no 
voice  in  the  management  of  the  propeller,  nor  in  the  conduct  of  their 
own  craft,  except  in  obedience  to  signals  from  the  propeller.  The 
master  of  the  propeller  had  charge  of  the  navigation  of  the  whole  tow 
for  the  voyage,  and  for  the  purposes  of  that  navigation  and  to  meet 
its  exigencies  was  invested  with  authority  to  act  for  all.  No  ingre- 
dient required  by  the  rule  to  constitute  a  case  for  contribution  in  gen- 
eral average  seems  to  be  lacking.  There  is  a  common  adventure,  in 
which  distinct  interests  are  associated  by  a  maritime  contract,  by 
which  the  whole  is  placed  in  charge  of  a  common  agent  authorized 
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to  act  for  all  in  its  prosecution ;  and,  by  his  authority,  a  sacrifice  is 
made  of  part,  in  the  presence  of  imminent  peril,  threatening  the  loss 
of  all,  which  results  in  the  safety  of  the  remainder. 

What  is  there  in  the  circumstances  and  nature  of  the  case  to  pre- 
vent the  application  of  the  law  of  general  average  ?  It  is  suggested 
that  the  obligation  to  make  contribution  in  such  a  case  is  inconsistent 
with  the  contract  of  towage,  which  alone  established  the  relation  be- 
tween the  parties,  and  must  regulate  their  relation,  rights,  and  duties. 
The  contract  of  towage  undoubtedly  does  not  embrace  any  stipulation 
which  requires  such  a  contribution.  The  towing  vessel  is  not  subject 
to  liabilities  as  extensive  as  those  of  a  common  carrier  of  goods.  It 
discharges  its  whole  duty  by  the  performance  of  the  stipulated  serv- 
ice with  ordinary  care  and  skill.  It  insures  nothing.  And  it  is  ex- 
cused from  the  further  performance  of  its  contract  when  that  becomes 
inconsistent  with  its  own  safety.  All  that  is  certainly  true.  It  was 
no  breach  of  its  contract,  as  has  already  been  admitted  in  this  cause, 
for  the  propeller,  under  the  circumstances  of  necessity  into  which, 
with  its  tow,  it  was  driven,  without  its  fault,  to  save  itself  at  the  ex- 
pense of  the  barges,  which  were  cut  loose  and  oast  away  upon  the 
rocks  and  beach.  But  the  case  is  precisely  the  same  when  jettison 
is  made  of  a  part  or  the  whole  of  the  cargo.  The  sacrifice  is  not  a 
breach  of  the  contract  of  the  common  carrier,  but  puts  an  end  to  it, 
and  is  justified  by  the  law,  notwithstanding  the  obligation  of  the  con- 
tract of  carriage.  But  the  contribution  is  not  the  less  on  that  ac- 
count exacted  upon  principles  of  equity.  In  neither  case  does  the 
duty  to  equalize  the  loss  grow  out  of  the  contract.  In  both,  it  grows 
out  of  the  relation  established  by  the  contract ;  and  that  relation,  so 
far  as  that  duty  is  concerned,  is  in  substance  the  same  in  both  cases. 

Whether  the  facts  necessary  in  law  to  bring  the  case  within  the 
rule,  as  stated,  would  exist  in  every  case  of  towage,  or  in  those 
cases  where  the  towage  is  of  the  more  usual  kind,  it  is  not  neces- 
sary to  consider  or  decide.  The  judicial  result  in  the  present  case 
is  predicated  as  flowing  from  the  relation  of  the  parties,  as  founded 
upon  their  actual  agreement,  and  the  particular  circumstances  which 
arose  in  the  course  of  its  execution.  The  relation  between  the  par- 
ties to  a  contract  of  towage  will  vary  according  to  the  terms  of  the 
contract,  and  the  liability  of  each  party  to  the  other,  as  well  as  to 
third  persons,  may  be  very  different  in  different  cases.  In  a  case 
of  collision  (Sturges  v.  Boyer,  24  How.  110,  122)  it  was  said  by  the 
supreme  court  that — 

"Whenever  the  tug,  under  the  charge  of  her  own  master  and  crew,  and  in 
the  usual  and  ordinary  course  of  such  an  employment,  undertakes  to  trans- 
port another  vessel,  which,  for  the  time  being,  has  neither  her  master  nor 
crew  on  board,  from  one  point  to  another,  over  waters  where  such  accessory 
motive  power  is  necessary,  or  usually  employed,  she  must  be  held  responsible 
for  the  proper  navigation  of  both  vessels;  and  third  persons  suffering  damage 
through  the  *ault  of  those  in  charge  of  the  vessels,  must,  under  such  cir- 
cumstances, look  to  the  tug,  her  master  or  owners,  for  the  recompense  which 
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they  are  entitled  to  claim  for  any  injuries  that  vessels  or  cargo  may  receive 
by  such  means.  Assuming  that  the  tug  is  a  suitable  vessel,  properly  manned 
and  equipped  for  the  undertaking,  so  that  no  degree  of  negligence  can  attach 
to  the  owners  of  the  tow  on  the  ground  that  the  motive  power  employed  by 
them  was  in  an  unseaworthy  condition,  and  the  tow,  under  the  circumstances 
supposed,  is  no  more  responsible  for  the  consequences  of  a  collision  than  so 
much  freight;  and  it  is  not  perceived  that  it  can  make  any  difference  in  that 
behalf  that  a  part  or  even  the  whole  of  the  officers  and  crew  of  the  tow  are  on 
board,  provided  it  clearly  appears  that  the  tug  was  a  seaworthy  vessel,  prop- 
erly manned  and  equipped  for  the  enterprise,  and,  from  the  nature  of  the  un- 
dertaking and  the  usual  course  of  conducting  it,  the  master  and  crew  of  the 
tow  were  not  expected  to  participate  in  the  navigation  of  the  vessel,  and  were 
not  guilty  of  any  negligence  or  omission  of  duty  by  refraining  from  such  par- 
ticipation." 

In  like  manner,  in  such  a  case,  the  master  of  the  towing  vessel  com- 
mands and  directs,  not  only  his  own  but  the  vessels  in  tow,  as  though 
all  together  constituted  but  one  ship;  the  tow  is  intrusted  to  his  care, 
bound  to  obey  his  commands  and  directions,  and  subject  to  his  power 
as  though  it  was  mere  freight.  I  am  unable  to  perceive  why,  in  such 
a  case,  of  which  the  present  is  an  instance,  the  law  of  general  aver- 
age should  not  and  does  not  apply.  The  novelty  of  its  application  in 
such  circumstances  is  the  strongest  ground  for  rejecting  it;  but,  where 
the  principle  plainly  includes  it,  that  argument  ought  not  to  prevail. 
The  history  of  the  development  of  the  maritime  and  admiralty  juris- 
diction in  this  country  is  not  without  the  occasional  surprise  of  new 
discoveries.  It  was  a  long  time,  indeed,  before  the  professional  mind 
of  the  country  accepted  the  idea  that  the  great  rivers  and  lakes,  how- 
ever navigated  in  fact,  were  legally  navigable  where  the  tide  did  not 
ebb  and  flow;  and  the  doctrine  of  Dupont  v.  Vance,  19  How.  162,  by 
which  a  maritime  lien  enforceable  in  admiralty  was  recognized  in 
favor  of  a  claim  for  general  average,  by  reason  of  jettison  of  cargo, 
was  thought  to  be  an  innovation  upon  the  English  rule,  which  con- 
fined the  remedy  to  an  action  of  assumpsit  in  the  courts  of  common 
law,  or  by  bill  in  equity  in  the  court  of  chancery. 

Contracts  of  towage,  like  that  in  the  present  case,  are  exceptional, 
and  of  comparatively  recent  origin,  peculiar,  perhaps,  to  lake  and 
river  navigation.  They  certainly  differ  very  essentially  from  the  or- 
dinary and  usual  towing  contracts  for  towing  vessels  into  and  out  of 
port,  or  for  short  distances  in  narrow  and  tortuous  channels.  It  was 
in  reference  to  one  of  such  that  Sir  Robert  Phillimore  spoke  in  The 
I.  C.  Potter,  L.  R.  3  Adm.  &  Ecc.  292,  where  the  service  to  be  ren- 
dered was  detined  and  limited  and  for  a  customary  fixed  price,  and 
where  it  was  held  that,  even  without  formally  abandoning  the  con- 
tract, the  towing  vessel — circumstances  of  serious  danger  having  su- 
pervened, not  in  contemplation  of  the  parties  to  the  contract — was 
entitled  to  salvage  reward  for  bringing  her  tow  safely  into  port,  on 
the  ground  that  she  would  have  been  justified  in  deserting  her.  The 
circumstances  of  the  present  case  preclude  the  application  of  any  such 
principle;  for,  in  regard  to  craft,  such  as  the  barges  which  constituted 
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the  tow,  it  cannot  be  supposed  that  it  was  contemplated  by  the  parties  * 
that  in  any  emergency  they  could  take  care  of  themselves.  The  con- 
tract in  the  present  oase  was  for  the  whole  voyage,  in  view  of  all  its 
perils  and  contingencies,  and  completely  identified  the  propeller  with 
her  tow  for  all  the  purposes  of  the  enterprise,  the.  success  of  which  the 
towing  vessel  itself,  as  well  as  the  tow,  had  mutually  agreed  to  share 
as  the  sole  price  to  each  for  their  respective  contributions  to  the  com- 
mon interest.  The  case  is  more  like  that  of  two  carriers  who  com- 
bine in  a  joint  service;  as,  where  on  land,  one  furnishes  motive  power 
and  an  artificial.highway,  as  a  railroad,  charging  toll  to  the  other  for 
the  vehicle  and  its  contents,  being  the  goods  to  be  carried ;  or,  as  in 
the  case  of  New  Jersey  Steam  Navigation  Co.  v.  Merchants1  Bank,  6 
How.  344,  where  a  steam-boat  carried  goods  for  an  expressman.  At 
any  rate,  without  undertaking  to  specify  in  what  manner  and  in  what 
degree  the  rights  and  liabilities  of  the  parties  are  extended  beyond 
those  growing  out  of  the  more  limited  and  ordinary  contract  for  a 
mere  towage  service  by  such  a  contract  as  that  now  under  consider- 
ation, it  is  sufficient  in  this  case  to  say  that  it  had  the  effect  to  es- 
tablish such  a  mutuality  of  interest  in  the  enterprise  as  to  constitute 
the  towing  vessel  and  her  barges  in  tow  a  unit  for  the  purposes  of 
the  voyage,  so  far  that  a  voluntary  sacrifice  by  the  master  in  author- 
ity over  all  of  a  part  for  the  benefit  of  the  remainder  thereby  saved 
from  destruction  by  a  peril  of  navigation  must  be  compensated  upon 
the  principle  of  general  average. 

The  decree  of  the  distriot  court  is  therefore  reversed,  and  a  decree 
will  be  rendered  in  favor  of  the  appellants,  respectively,  in  conformity 
with  this  opinion ;  the  amount  in  favor  of  each  to  be  ascertained  by 
an  intermediate  reference  to  a  master  to  state  and  adjust  the  propor- 
tionate contribution  to  be  recovered  against  the  propeller,  upon  the 
principles  of  a  general  average,  with  costs. 


Hawoood  and  others  v.  One  Thousand  Three  Hundred  and  Ten 

Tons  op  Coal. 


Demurrage— Lten — Bill  of  Lading. 

A  ship-owner  has  a  lien  upon  the  cargo  for  demurrage,  enforceable  in  the 
admiralty,  although  the  bill  of  lading  contains  no  demurrage  clause. 


In  Admiralty. 

Markham  d  Noyes,  for  libelants. 
Theodore  O.  Case,  for  claimant. 

Dybr,  J.  On  the  seventeenth  day  of  August,  1882,  R.  R.  Hefford, 
sb  agent  for  Pratt,  Parker  &  Co.,  shipped  on  board  the  following 
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named  vessels,  at  Buffalo,  certain  cargoes  of  coal,  all  consigned  to  A. 
Pugh  &  Co.,  care  of  Green  Bay,  Winona  &  St.  Paul  Railroad  Com- 
pany, at  Green  Bay,  Wisconsin,  namely :  On  board  the  steamer  Belle 
Cross, — which  was  a  steam-barge  engaged  in  towing  other  vessels  and 
carrying  cargoes  upon  the  lakes, — 317  net  tons  of  Blossburgh  coal ; 
on  board  the  sailing  barge  Chicago  Board  of  Trade,  698  gross  tons  of 
chestnut  coal ;  on  board  the  sailing  barge  George  H.  Wand,  638  gross 
tons  of  stove  coal ;  on  board  the  sailing  barge  Little  Jake,  654  net 
tons  of  stove  coal;  and  on  board  the  sailing  barge  S.  Clement,  788 
net  tons  of  stove  coal ;  of  all  which  vessels  the  libelants  were  the  own- 
ers. '  Freight  was  to  be  paid  at  the  rates  of  85  cents  per  ton  for  the 
cargo  of  chestnut  coal,  and  90  cents  per  ton  for  all  the  other  cargoes. 
The  bills  of  lading  provided  that  the  consignee  was  to  discharge  oar- 
goes  without  expense  to  the  masters  of  the  vessels,  who  were  to  col- 
lect the  freight,  but  they  contained  no  stipulation  as  to  the  time  within 
which  the  cargoes  were  to  be  unloaded  at  their  destination,  nor  as  to 
the  payment  of  demurrage  in  case  of  detentions  in  unloading.  The 
vessels,  sailing  as  a  fleet,  left  Buffalo  with  their  cargoes  about  August 
17th,  and  arrived  at  Green  Bay  on  the  twenty-eighth  of  that  month. 
They  were  there  detained,  in  part,  because  of  the  previous  arrival 
of  other  vessels  awaiting  discharge  of  cargoes,  but  principally  for 
want  of  facilities  for  unloading,  until  the  fifth  of  September,  when 
the  last  of  the  fleet  was  unloaded.-  The  entire  cargoes  were  placed 
upon  the  docks  of  the  railroad  company,  but  a  portion  of  the  coal 
was  unloaded  under  an  assertion  of  a  lien  for  demurrage,  and  a  spe- 
cial custodian  thereof  was  placed  in  charge  by  one  of  the  libelants, 
and  continued  in  charge  until  the  coal  was  seized  by  the  marshal 
upon  monition  issued  in  the  present  suit.  The  libelants'  right  to  re- 
cover is  contested  upon  every  ground  of  defense  set  up  in  the  answer, 
but  the  only  question  that  will  be  considered  in  this  opinion  is  that 
of  the  right  of  the  libelants  to  maintain  this  suit  in  rem  upon  their 
claim  for  demurrage.  The  contention  of  counsel  for  the  claimant  is 
that  in  the  absence  of  any  stipulation  in  the  bills  of  lading  limiting  the 
time  within  which  the  cargoes  should  be  unloaded,  or  providing  for 
the  payment  of  demurrage  in  case  of  unreasonable  detention,  the 
libelants  can  assert  no  lien  upon  the  cargo  for  loss  or  damage  occa- 
sioned by  such  detention;  and  therefore  that  in  Buch  case  a  suit  in 
rem  is  not  maintainable  in  admiralty,  but  that  the  remedy  of  the  own- 
ers of  the  vessels,  if  any,  is  one  exclusively  in  personam  against  the 
consignee  of  the  cargoes.  From  quite  an  early  period  there  has  been 
a  good  deal  of  controversy  in  the  common-law  courts,  and  later  in 
some  of  the  admiralty  courts,  upon  the  subject  of  the  rights  of  ship- 
owners and  other  carriers  with  reference  to  claims  for  demurrage. 
The  question  seems  to  have  most  frequently  come  up  in  suits  between 
ship-owner  and  consignee,  and  hence  direct  authority  is  not  abun- 
dant upon  the  precise  point  here  in  judgment. 

Two  English  cases  (Phillipt  v.  Rodie,  15  East,  547,  and  Birley  v. 
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Gladstone,  8  Maule  &  8.  205)  are  much  relied  oh  in  argument  by 
counsel  for  the  claimant,  who  insists  that  they  declare  to  this  day 
the  law  governing  a  case  like  the  present.  Both  were  common-law 
actions.  Phillips  v.  Rodie  was  a  suit  in  trover,  brought  by  the  as- 
signee in  bankruptcy  of  the  charterer  of  a  vessel  and  consignee  of 
the  cargo  for  179  bales  of  cotton  which  were  in  the  possession  of  the 
ship-owner,  and  held  by  him  on  a  claim  for  dead  freight  and  de- 
murrage. It  was  decided  that  where  the  freighter  of  a  ship  cove- 
nanted that  if  she  should  not  be  fully  laden  he  would  not  only  pay 
for  the  goods  on  board,  but  also  for  so  much  in  addition  as  the  ship 
would  have  carried  for  which  he  had  stipulated  to  pay  freight  ac- 
cording to  different  rates,  the  ship-owner  had  no  lien  upon  the  goods 
actually  on  board. for  the  amount  of  the  dead  freight;  in  other  words, 
for  the  compensation  in  damages  which  he  was  entitled  to  for  the 
freighter's  breach  of  contract  in  not  putting  a  full  loading  on  board. 
The  ground  on  which  the  judgment  of  the  court  proceeded  seems 
to  have  been  that  there  was  nothing  to  which  a  lien  could  attach. 
The  claim  was  for  freight  not  earned,  and  which  it  was  claimed  the 
ship-owner  ought  to  have  earned,  or  unliquidated  compensation  for 
the  loss  of  freight  recoverable  in  the  absence  and  place  of  freight. 
Nothing  was  said  about  demurrage,  apart  from  the  question  of  dead 
freight ;  but,  as  the  ship-owner's  claim  included  demurrage,  and  as 
it  was  held  that  the  plaintiff  could  maintain  his  action,  it  must  be 
implied  that  the  judgment  of  the  court  was  that  there  was  no  lien 
upon  the  goods,  either  for  dead  freight  or  demurrage.  Birley  v.  Glad- 
stone was  an  action  by  the  assignee  of  the  freighter  to  recover  money 
paid  by  him  to  the  ship-owners  under  protest,  which  money  was  de- 
manded by  the  ship-owners  in  respect  of  goods  which  were  put  on 
'  board  the  vessel  at  the  loading  port,  but  were  afterwards  relanded 
and  restored  to  the  agent  of  the  freighter,  under  process  of  law,  at 
the  loading  *port,  and  for  dead  freight  and  demurrage.  The  action 
was  assumpsit.  By  the  charter-party  the  ship-owner  covenanted  to 
receive  a  full  cargo,  and  the  freighter  to  load  the  same,  and  to  pay 
so  much  for  every  ton  of  freight  which  should  be  delivered  at  the 
King's  beams,  at  Liverpool,  and  so  much  per  diem  for  demurrage. 
The  parties  mutually  bound  themselves — the  ship-owners  the  ship, 
and  the  freighter  the  goods  to  be  laden  on  board — in  a  penal  sum 
for  the  performance  of  every  article  contained  in  the  charter-party; 
and  it  was  adjudged  that  the  ship-owners  had  no  lien  upon  the  goods 
actually  brought  home  to  Liverpool  for  the  sum  of  money  olaimed  to 
be  due  on  account  of  goods  which  were  put  on  board  at  the  loading 
port,  but  afterwards  relanded  and  restored  to  the  freighter's  agent, 
under  process  of  law,  at  such  port,  nor  for  the  sum  olaimed  for  dead 
freight  and  demurrage;  and  Phillips  v.  Rodie  was  cited  in  the  judg- 
ment as  decisive  authority  upon  the  points. 

It  would,  perhaps,  be  enough  to  say  of  these  cases  that  as  toey 
were  suits  at  common  law,  requiring  judgments  upon  the  common-law 
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rights  of  the  parties,  they  are  not  to  be  regarded  as  declaratory  of  the 
principles  of  law  which  now  govern  courts  of  admiralty  in  determin- 
ing questions  like  the  present.  In  this  connection  the  remarks  of 
Judge  Lowell  in  the  case  of  The  Hyperion's  Cargo,  2  Low.  94,  are 
very  pertinent.    He  says : 

"When  the  common  law  of  England  was  modified  by  the  Introduction  of 
many  rules  from  the  law -merchant,  the  former  law  had  no  process  for  enforc- 
ing this  reciprocal  privilege  of  the  ship  and  the  goods,  [that  is,  the  privilege 
which  has  its  origin  in  the  rule  that  the  ship  is  bound  to  the  merchandise  and 
the  merchandise  to  the  ship,]  and  had  succeeded  in  repressing  the  only  court 
that  had  the  requisite  modes  of  action,  and  was  therefore  obliged  to  say  that 
it  could  not  recognize  the  maxim  even  when  embodied  in  express  contract, 
as  it  usually  is  in  English  charter-parties.  Birley  v.  Gladstone,  8  Maule  & 
S.  205;  Gladstone  v.  Birley,  2  Mer.  401.  From  the  time  of  those  decisions 
to  that  of  Gray  v.  Carr,  L.  R.  6  Q.  B.  522,  the  history  of  this  question  in  the 
courts  of  common  law  in  England  has  been  that  of  a  struggle  between  the 
ship-owners  to  create  liens  by  stipulation,  especially  liens  for  demurrage,  and 
of  the  courts  to  narrow  the  stipulations  by  construction.  See  Phillips  v. 
Rodie,  15  East,  547;  Faith  v.  E.  I.  Co.  4  Barn.  &  Aid.  630;  How  v.  Kirch- 
ner,  11  Moore,  P.  C.  21;  Tindal  v.  Taylor,  4  El.  &  Bl.  219;  Bishop  v.  Ware, 
3  Camp.  3(30.  In  nearly  all  the  cases  the  obvious  intent  of  the  parties  has 
been  disregarded,  and  a  remedy  refused  for  a  violated  right.  In  this  country 
the  courts  of  admiralty  have  retniaed  their  proper  jurisdiction,  and  can  en- 
force the- privilege  by  whichever  party  this  action  may  be  invoked.  Bupont 
de  Nemours  v.  Vance,  19  How.  162;  The  Belfast,  7  Wall.  624;  The  Maggie 
Hammond,  9  Wall.  450." 

And  upon  the  point  whether  the  privilege  extends  to  demurrage, 
not  expressly  stipulated  for  in  the  bill  of  lading, — 
"The  cases  at  common  law  do  not  afford  much  aid,  because  they  recognize 
no  general  responsibility  of  the  goods  to  the  ship,  but  only  a  right  of  retainer, 
which  they  say  cannot  be  conveniently  exercised  in  support  of  a  demand  for 
unliquidated  damages, — a  point  of  no  consequence  in  the  admiralty." 

These  remarks  are  applicable  to  the  cases  of  Crommelin  v.  N.  Y.  d 
H.  R.  /?.  Co.  4  Keyes,  90,  and  C.  d  N.  W.  Ry.  Co.  v.  Jenkins,  103 
111.  588,  cited  on  the  argument.  It  was  once  held,  and  by  some 
courts  is  yet  held,  that,  in  the  absence  of  a  stipulation  in  the  bill  of 
lading  providing  for  the  payment  of  demurrage,  no  claim  for  damages 
can  be  made.  In  Jesson  v.  Solly,  4  Taunt.  52,  it  was  decided  that 
if  a  consignee  accept  goods  under  a  bill  of  lading,  at  the  bottom  of 
which  is  a  memorandum  that  the  ship  is  to  be  cleared  in  16  days, 
and  £8  per  day  demurrage  be  paid  after  that  time,  the  master,  npon 
delivery  of  the  goods,  may  recover  demurrage  against  the  consignee. 
In  Brouncker  v.  Scott,  4  Taunt.  1,  which  was  a  suit  in  assumpsit  by 
the  master  of  a  ship  upon  an  implied  promise  to  pay  demurrage, 
Mansfield,  C.  J.,  said : 

"This  form  of  action  for  demurrage,  without  a  special  contract  to  that  ef- 
fect, is  not  of  long  standing,  even  in  the  case  where  the  owners  of  the  ship 
are  the  plaintiffs;  and,  as  it  generates  a  question  whether  the  time  elapsed 
was  a  reasonable  time,  and  also  what  is  a  reasonable  compensation  for  the 
use  of  the  ship,  it  would  be  much  better  if  it  had  not  boon  encouraged,  and 
it. the 'owner  had  always  made  it  a  subject  of  special  contract." 
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Bee,  also,  Young  v.  Moeller,  6  El  &  BL  755,  and  KeU  v.  Anderson, 
10  Mees.  &  W.  498. 

And  in  Gage  v.  Morse,  12  Allen,  410,  which  was  a  suit  at  law  by 
the  owners  of  a  vessel  against  the  consignee  named  in  the  bill  of  lad- 
ing for  demurrage,  it  was  held  that  if  a  bill  of  lading  contains  no  pro- 
vision for  the  payment  of  demurrage  by  the  consignee,  he  is  not  lia- 
ble therefor,  even  upon  his  acceptance  of  the  cargo;  citing  Jesson  v. 
Solly  and  Young  v.  JfioelXer,  supra,  and  Chappelv.  Comfort,  10  C.  B« 
(N.  8.)  802,  and  Smith  v.  Sieveking,  5  El.  &  Bl.  589.  But  it  was 
held  otherwise  in  admiralty,  where  the  consignee  was  the  freighter, 
in  Sprague  v.  West,  1  Abb.  Adm.  548,  a  leading  case,  decided  by 
Judge  Betts,  in  which,  upon  a  review  of  the  authorities,  he  said : 

"Courts  of  admiralty  act  upon  the  rights  arising  out  of  maritime  transac- 
tions, without  regaid  to  modes  or  names  of  actions,  and  independent  of  all 
forms.  The  suggestion  that  demurrage  can  be  claimed  upon  the  footing  of 
express  contract  alone  is  undoubtedly  giving  too  narrow  an  effect  to  the 
term.  Every  improper  detention  of  a  vessel  may  be  considered  a  demurrage, 
and  compensation  in  that  name  be  obtained  for  it.  2  Hagg.  Adm  817;  The 
Apollon,  9  Wheat.  362." 

In  The  M.  S.  Bacon  v.  Transp.  Co.  3  Fed.  Rep.  844,  it  was  held  that 
an  express  stipulation  for  demurrage  in  a  contract  of  affreightment 
is  not  necessary  to  entitle  the  owner  of  a  vessel  to  compensation  for 
her  unnecessary  or  improper  detention  in  loading  or  unloading: 
"Reasonable  promptitude  in  delivering  a  cargo  at  its  point  of  ship- 
ment, and  in  receiving  it  at  its  destination,  is  a  duty  implied  in  such 
contracts ;  and  f6r  a  violation  of  it,  damages,  in  the  nature  of  demur- 
rage, are  recoverable.  This  is  too  well-settled,  both  in  England  and 
jn  this  country,  to  need  discussion  or  authority." 

The  observations  of  Judge  Blodoett  in  Fulton  v.  Blake,  5  Bias. 
375,  376,  are  also  in  point : 

"All  persons  engaged  in  dealing  with  ships,  whether  master,  crew,  or 
consignee,  are  bound  to  give  them  dispatch,  and  whoever  causes  any  unrea- 
sonable delay  is  answerable  in  damages.  A  consignee  to  whom  the  cargo  of 
a  vessel  is  consigned  should,  within  the  time  prescribed  by  the  usage  of  the 
port,  after  notice  of  the  arrival  of  a  vessel,  furnish  a  suitable  place  for  un- 
loading or  he  shall  pay  damages  for  detention,  whether  demurrage  be  noted 
on  the  bill  of  lading  or  not.  It  may  not  be  what  is  technically  called  demur- 
rage in  the  books,  but  it  is  damages  for  unreasonable  detention,  unless  the 
vessel  has  arrived  so  far  out  of  her  expected  time  as  to  make  such  prompt 
dispatch  unreasonable."   §>ee,  also,  Cross  v.  Beard,  26  N.  Y.  85.  ■ 

It  is  thus  apparent  that,  in  the  present  state  of  decision,  there  is 
no  ground  for  the  contention,  at  least  in  a  court  of  admiralty,  that 
the  right  to  maintain  a  claim  for  demurrage  or  damages  for  unrea- 
sonable detention  of  a  vessel  is  dependent  upon  the  existence  of  a 
demurrage  clause  in  the  bill  of  lading.  That  an  admiralty  action  in 
personam  will  lie,  in  such  case,  against  the  consignee  of  the  cargo,  if 
he  is  responsible  for  such  detention,  is  also  beyond  question,  whether 
the  bill  of  lading  contains  any  stipulation  on  the  subject  or  not. 
Why  has  not  the  ship-owner  also  a  lien  on  the  cargo  for  demurrage, 
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and  why  may  not  such  a  lien  be  enforced  in  the  admiralty?  Demur- 
rage is  merely  an  allowance  or  compensation  for  the  delay  or  deten- 
tion of  a  vessel.  The  Appollon,  9  Wheat.  862.  It  is  only  an  extended 
freight  or  reward  to  the  vessel  in  compensation  of  the  earnings  she 
is  improperly  caused  io  lose.  Sprague  v.  West,  supra;  Holt,  Rule 
Road,  pt.  3,  c.  1.  Wh;-  should  the  right  of  the  ship-owner  be  limited 
in  the  admiralty  to  a  common-law  lien,  when,  in  fact,  that  right  is 
dependent  on  the  law-merchant,  which  extends  the  lien  or  privilege 
to  all  charges,  damages,  and  expenses  growing  out  of  the  affreight- 
ment ?  By  the  general  maritime  law,  the  ship  is  bound  to  the  mer- 
chandise and  the  merchandise  to  the  ship.  It  is  the  doctrine  of  the 
law-merchant  that  the  master  or  ship-owner  contracts  rather  with 
the  merchandise  than  the  shipper;  and,  as  is  remarked  by  Judge 
Shepley  in  Donaldson  v.  McDowell,  1  Holmes,  290,  "it  necessarily 
follows  from  this  that  the  merchandise  is  liable  for  whatever  the 
shipper  is  liable."  It  is  unimportant  that  a  demurrage  claim  is  un- 
liquidated. Admiralty  takes  cognizance  of  many  claims  that  are  un- 
liquidated, such  as  salvage  claims,  demands  for  injury  to  goods,  and 
claims  on  account  of  non -delivery  of  cargo.  In  the  present  extended 
jurisdiction  of  the  admiralty,  and  liberal  recognition  of  the  rights  of 
parties  interested  in  lake  navigation  and  commerce,  no  sound  reason 
is  apparent  why  the  ship-owner's  privilege  or  lien  should  not  be  ex- 
tended to  demurrage.  The  relation  of  the  ship  to  the  cargo  and  of 
the  cargo  to  the  ship  is  reciprocal.  If  the  ship  is  bound  to  safely 
deliver  the  cargo  to  the  consignee,  without  exemption  from  liability, 
except  such  as  may  be  named  in  the  bill  of  lading,  the  cargo  ought 
to  be  answerable  for  the  neglect  of  the  consignee  to  duly  receive  it. 
The  cargo  may  be  libeled  for  freight.  Why  not  for  the  extended' 
freight  which  the  vessel  is  improperly  caused  to  lose,  where,  as  in  this 
case,  the  consignee  is  the  owner  of  the  cargo?  It  may  be  libeled 
for  general  average  and  numerous  other  demands.  "As  in  this  coun- 
try courts  of  admiralty  have  frequently  exercised  their  jurisdiction  to 
enforce  the  privilege  where  the  cargo  has  been  libeled  for  freight, 
general  average,  and  other  charges,  there  seems  to  be  no  just  ground 
for  making  an  exception  and  refusing  a  remedy  for  a  violation  of 
duty  and  right  in  the  caso  of  demurrage,  which,  under  circumstances 
like  those  in  the  present  case,  is  as  much  a  charge  or  damage  which 
the  master  may  lawfully  demand,  and  for  which  he  has  a  privilege 
against  the  cargo,  as  the  freight  itself,  of  which  demurrage  is  only  an 
extension."  Donaldson  v.  McDowell,  supra.  In  that  case,  and  in 
the  case  of  The  Hyperion's  Cargo,  supra,  it  was  adjudged  that  the 
ship  has  a  privilege  against  the  cargo  for  demurrage  or  damages,  in 
the  nature  of  demurrage,  enforceable  in  the  admiralty,  when  the  cargo 
has  not  been  received  within  a  reasonable  time,  through  fault  of  the 
consignee,  although  the  bill  of  lading  contains  no  demurrage  clause ; 
and  it  would,  undoubtedly,  have  been  sufficient  had  I  simply  referred 
to  those  cases,  and  to  the  reasoning  of  the  learned  judges  who  decided 
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them,  as  quite  conclusive  upon  the  question.  See,  also,  276  Tom  of 
Mineral  Phosphates,  9  Fed.  Rep.  209. 

Bat  the  course  of  argument  has  led  me  to  consider  the  question  and 
the  authorities  at  some  length,  and  I  am  constrained  to  say  that  if 
the  question  were  an  original  one  I  should  have  little  hesitation  in 
coming  to  the  conclusion  announced.  The  libelants  received  from 
the  consignee,  or  the  consignee's  representative,  the  freight  money 
doe  them,  but  it  was  received  under  protest  and  subject  to  the  de- 
murrage claim;  and,  upon  the  facts  shown,  I  am  of  the  opinion  that 
the  lien  for  demurrage  was  not  waived  or  lost  by  reason  of  anything 
that  transpired  in  relation  to  delivery  of  the  cargoes  or  receipt  of  the 
freight  moneys. 

Decree  for  libelants. 


MABrrniK  Lies  —  Phiority  —  Mortgage  —  Advance  to  Procure  Release  of 
Vessel — Subrogation  . 

The  steam-barge  Isaac  May,  while  lying  at  the  port  of  Chicago,  was  libeled 
by  P.  for  a  breach  of  a  charter-party  the  year  pievious,  and  seized  by  the  mar- 
shal, whereupon  her  owner  effected:  a  settlement  and  release  of  the  vessel  by 
paying  $1,500  to, P.,  which  was  advanced  to  him  by  libelant  under  the  express 
agreement  that  libelant  should  have  a  lien  on  the  vessel,— the  same  security 
that  P.  had.  Held,  that  libelant  had  a  lien  for  the  money  so  advanced  supe- 
rior to  the  lien  of  the  holder  of  an  overdue  mortgage,  who  had  permitted  the 
owner  to  compromise  the  suit  and  remain  in  possession  and  management  of  the 
barge,  no  fraud  or  collusion  between  the  owner  and  libelant  being  charged, 
and  it  not  appearing  that  the  owner  had  any  valid  defense  to  the  suit. 

Motion  to  Confirm  Report  of  Commissioner  in  Favor  of  Libelant. 
George  Wadsworth,  for  libelant. 
Willis  O.  Chapin,  for  respondent. 

Coxe,  J.  The  steam-barge  Isaac  May,  a  Canadian  vessel,  was 
heretofore  sold  and  the  proceeds  paid  into  the  registry  of  the  court. 
The  libelant,  Francis  B.  Leys,  as  holder  of  a  maritime  lien,  seeks  to 
recover  of  the  fund  in  court  $1,504  and  interest  thereon.  The  re- 
spondent, Robert  Moat,  as  mortgagee,  disputes  this  claim.  In  June, 
1883,  the  Isaac  May  was  lying  at  the  port  of  Chicago.  She  was  there 
libeled  by  Robert  H.  Pugh  and  seized  by  the  marshal  of  the  North- 
ern district  of  Illinois,  the  libel  alleging  a  breach  of  a  charter-party 
tbe  year  previous.  Her  owner,  Milton  S.  May,  was  with  her  at  Chi- 
cago and  effected  a  settlement  with  Pugh  for  $1,500.  Being  without 
funds  he  telegraphod  to  the  libelant,  who  is  a  banker  at  London, 
Canada,  to  advance  tbe  money.  This  was  done  upon  the  express 
agreement  that  libelant  should  have  a  lien  upon  the  vessel;  the  same 
security  that  Pugh  had.    The  money  was  received  and  paid,  and  the 
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vessel,  having  taken  a  large  cargo  of  grain,  proceeded  on  her  voyage. 

The  question  to  be  determined  is,  has  the  libelant  a  lien  superior 
to  the  respondent's  mortgage?  I  think  he  has.  That  the  Chicago 
libel  stated  a  cause  of  action  for  which  the  vessel  was  chargeable 
there  can  be  no  doubt.  In  compromising  this  suit,  in  the  manner 
indicated,  May  bound  himself  not  only,  but  also  the  respondent,  who, 
as  holder  of  an  overdue  mortgage,  permitted  him  to  remain  in  pos- 
session and  management  of  the  barge.  The  Canada,  7  Fed.  Rep. 
7 30.  Pugh  alleged  gross  negligence  on  the  part  of  the  vessel's  master 
as  a  reason  for  the  failure  to  perform  his  contract.  This  charge  was 
admitted  by  May.  He  interposed  no  defense.  He  bad  none  which 
he  thought  available.  The  lien  thus  became  absolute.  The  libelant 
made  the  advance,  understanding  that  he  was  to  be  subrogated  to 
Fugh's  rights.  He  would  not  have  parted  with  his  money  except 
upon  this  express  agreement.  May  could  never  have  defended  against 
his  claim.  No  one  who  was  bound  by  May's  action  can  defend.  The 
respondent  was  so  bound. 

But  it  is  insisted  that  the  evidence  discloses  a  defense  to  Pugh's 
libel  which  might  have  been  interposed.  That  the  evidence  shows 
this  is  disputed.  The  respondent  relies  for  confirmation  of  his  posi- 
tion upon  a  statement  made  by  May  to  libelant  a  month  after  the 
transaction  in  Chicago,  to  the  effect  that  they  could  not  perform  their 
contract  with  Pugh  on  account  of  "distress  in  weather."  In  other 
words  May  told  libelant  that  the  delay  was  the  fault  of  the  weather 
and  not  his  fault,  but  that  the  court  would  not  accept  such  excuse, 
"and  he  was  sure  to  be  beaten."  It  is  upon  this  statement  that 
the  respondent  bases  his  argument  that  Pugh  had  no  claim  against 
the  barge,  and,  therefore,  libelant  has  none.  The  answer  is  twofold : 
First,  May's  statements  to  libelant  do  not  prove  the  fact;  and,  sec- 
ond, if  they  did,  the  time  to  assert  the  defense  was  in  answer  to  Pugh's 
libel.  It  is  now  too  late.  A  mortgagee  can  hardly  maintain  the  po- 
sition that  one  who  has  advanced  money  actually  paid  for  necessary 
supplies  furnished  a  distressed  vessel  in  a  foreign  port  has  no  lien 
because  the  supplies  were  warranted,  and  were  found  to  be  of  infe- 
rior quality.  The  answer  that  the  master  received  the  supplies  with- 
out objection  and  paid  the  money  for  them,  is  conclusive.  The  best 
proof  of  the  justice  of  Pugh's  claim  is  its  payment.  The  libelant  is 
an  innocent  party  who  was  assured  of  the  existence  of  the  lien  and 
advanced  his  money  in  good  faith  to  aid  the  barge  when  she  was  in 
dire  necessity.  There  is  no  pretense  that  there  was  any  fraud  or 
collusion  between  bim  and  May,  or  that  he  knew,  or  could  have  known, 
of  any  defense  at  the  time  of  the  advance.  Justice  demands  that  the 
agreement  fairly  made  and  fairly  performed  by  the  libelant  should 
be  upheld. 

The  conclusion  reached  by  the  commissioner  is  correct,  and  his 
report  should  be  confirmed. 
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Mc Alpine  and  others  v.  Hedges  and  others, 
(Oireuit  Court,  D.  Indiana.   September  6, 1884.) 

L  Fraudulent  Conveyance  —  Statute  of  Lmitationb  —  Concealment  of 

Fraud. 

The  making  of  a  deed  to  defraud  creditors,  and  keeping  it  off  of  the  record 
by  all  of  the  persons  concerned  in  and  cognizant  of  the  transactions,  combined 
With  their  purposed  silence  upon  the  subject,  is  such  a  concealment  as  will 
prevent  the  statute  of  limitations  from  running  until  there  has  been  a  discov- 
ery of  the  fraud. 

2.  Same — Record  Title— Lien  of  Judgment  —  Claim  of  Title  through  Un- 
recorded Deeds— Purchaser's  Ignorance  of  Unrecorded  Deed.. 

One  who  takes  title  to  land  apparently  perfect  of  record,  and  which  seems 
of  record  to  be,  as  in  fact  at  law  it  is,  subject  to  the  lien  of  a  judgment,  cannot 
afterwards,  upon  learning  that  fraudulent  unrecorded  deeds  had  been  made, 
be  allowed  to  claim  title  through  them,  in  order  to  defeat  the  lien  of  the  judg- 
ment when  at  the  time  of  his  purchaso  he  had  no  knowledge  of  the  existence 
of  the  deeds,  and  supposed  that  he  was  getting  the  title  as  it  appeared  of  record. 

Chancery.  On  plea  and  demurrer  to  bill. 
McDonald,  Butler  &  Mason,  for  plaintiffs. 
Baker,  Hord  d  Hendricks,  for  respondents. 

Woods,  J.  The  bill  shows  the  recovery  by  the  complainants  of  a 
judgment  against  John  W.  Hedges,  and  that  shortly  before  the  date 
of  the  judgment  Hedges,  for  the  purpose  of  defrauding  the  complain- 
ants, secretly  conveyed  certain  real  estate  of  whioh  he  was  owner  to 
another,  who,  in  aid  of  the  fraudulent  design,  conveyed  the  same  to 
said  Hedges  and  his  wife,  in  whom  the  title  in  part  remains,  and  that 
for  the  same  fraudulent  purpose  the  parties  thereto  had  kept  these 
deeds  off  the  record  and  concealed  the  fact  of  their  execution.  To 
this  bill  the  respondents  Hedges  and  wife  have  interposed  a  plea  of 
the  statute  of  limitations,  wherein  it  is  alleged  simply  that  the  cause 
of  action  did  not  accrue  within  six  years  before  the  commencement  of 
the  suit.    Is  it  a  good  plea  ? 

If  the  action  were  at  law,  or  governed  by  the  Indiana  Code,  the 
averments  of  the  bill  in  respect  to  the  concealment  of  the  alleged 
fraud  should  probably  be  regarded  as  an  attempt  to  anticipate  the 
defense,  and  consequently  rejected  or  disregarded  as  immaterial  upon 
consideration  of  the  plea;  or,  if  this  be  not  so,  the  plea  should,' per- 
haps, be  construed  as  meaning  that  the  alleged  concealment  had  oc- 
curred and  ended  six  years  or  more  before  the  bringing  of  the  action. 
But,  the  case  being  in  equity,  the  allegations  of  the  bill  in  respect  to 
the  secret  nature  and  concealment  of  the  fraud  I  suppose  must  be 
regarded  as  relevant  and  proper,  and,  since  not  specifically  denied  by 
the  plea,  must  be  taken  as  confessed,  and  the  plea  construed  as 
meaning  that  the  fraud  in  its  origin  only — that  is,  the  making  of  the 
deeds — occurred  outside  the  etatutory  limit.  So  regarded,  the  plea, 
in  my  judgment,  is  not  good.  It  is  claimed  that  the  bill  shows  no 
affirmative  act  of  concealment  after  the  execution  of  the  deeds ;  and 
in  some  of  the  decided  cases  expressions  have  been  used  to  the  effect 
v.2lF,no.ll — 44 
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that  affirmative  subsequent  aots  of  concealment  are  necessary  to  stop 
the  running  of  the  statute;  but,  when  considered  with  reference  to 
the  facts  upon  which  these  decisions  were  made,  they  do  not  go  to  the 
full  extent  claimed  for  them.  When  a  fraud  is  of  a  secret  nature, 
and  in  the  particular  case  has  been  conceived  and  executed  upon 
such  a  plan  as  to  secure  continued  secrecy,  without  further  aots  of 
concealment  except  silence,  the  statute  ought  not  to  run  until  there 
has  been  a  discovery.  In  such  a  case  it  may  well  be  said  to  have 
been  a  continuous  concealment.  The  making  of  a  fraudulent  deed, 
and  the  keeping  of  it  off  the  record  by  all  the  persons  concerned  in 
and  cognizant  of  the  transaction,  combined  with  their  purposed  si- 
lence upon  the  subject,  it  certainly  will  not  do  to  say  is  not  a  con- 
cealment, for  which  relief  may  be  granted.  8ee  Header  v.  Norton, 
11  Wall.  442;  Carr  v.  Hilton,  1  Curt.  C.  C.  238;  Vane  v.  Vane,  L. 
R.  8  Ch.  383;  Rolfe  v.  Gregory,  4  De  G.,  J.  &  S.  576;  Hovenden  v. 
Annesley,  2  Schoales  &  L.  634;  Buckner  v.  CalcoU,  28  Miss.  568. 
Cited  to  the  contrary:  Wynne  v.  Cornelison,  52  Ind.  319;  Jackson  v. 
Buchanan,  6ft  Ind.  390;  Muesebnan  v.  Kent,  38  Ind.  458;  Pilcher  v. 
Flinn,  30  Ind.  202;  Boyd  v.  Boyd,  27  Ind.  429. 

In  respect  to  the  question  raised  by  the  defendants  Gerard-,  who 
have  demurred  to  the  bill,  the  proper  conclusion  may  be  less  clear. 
As  already  stated,  the  bill  shows  that,  as  against  the  Hedges  and 
their  grantee  in  the  alleged  fraudulent  deed,  the  judgment  recovered 
by  the  complainants  became,  under  the  Indiana  statutes  concerning 
fraudulent  conveyances,  a  valid  lien  upon  the  land  in  dispute.  See 
In  re  Lowe,  19  Fed.  Rep.  589.  The  charges  of  the  bill  against  the 
Gerards  are  to  the  effect  that  after  the  rendition  of  the  judgment,  and 
while  it  remained  of  record  an  actual  as  well  as  apparent  lien  upon  the 
land,  Hedges  and  wife  conveyed  a  described  part  of  the  real  estate  in 
question  to  one  Garrison,  "who  took  the  same  subject  to  the  lien  of 
complainant's  judgment,  •  *  *  having  no  knowledge  of  said  un- 
recorded deeds,  but  fully  believing  said  real  estate' to  be  the  property 
of  said  John  W.  Hedges,  as  in  fact  it  was,"  and  afterwards  conveyed 
the  same  part  to  the  Gerards,  "who  took  the  same  subject  to  said 
judgment,  they  having  no  knowledge  of  said  unrecorded  deeds,  and 
supposing  that  they  derived  title  only  through  John  W.  Hedges  as 
owner,  and  not  through  him  and  his  wife  as  tenants  by  entireties." 
Counsel  for  respondents  say : 

"We  insist  in  this  connection  on  the  two  following  propositions:  (1)  That 
judgment  liens  are  not  within  the  protecting  policy  of  our  recording  acts. 
(2)  That  the  question  of  the  ability  of  John  W.  Hedges  and  wife  to  convey 
lo  the  Garrisons  a  good  title,  depends,  not  on  the  knowledge  of  the  Garrisons 
of  the  existence  or  non-existence  of  all  or  any  of  the  deeds  in  Hedges'  chain 
of  title,  but  it  depended  on  the  simple  existence  of  those  deeds,  and  the  want 
of  notice  of  the  alleged  fraudulent  character  of  those  deeds. 

"The  recording  act  of  the  state  ttlev.  St.  1881,  §  2931)  provides  4  that  every 
conveyance,  mortgage,  etc.,  shall  oe  recorded  in  the  county  where  the  lands 
lie,*  and  if  not  so  recorded  within  the  time  prescribed  in  that  section,  'shall 
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be  fraudulent  and  void  as  against  any  subsequent  purchaser,  lessee,  or  mort- 
gagee, in  good  faith,  for  a  valuable  consideration.'  A  judicial  decision  was 
hardly  necessary  to  establish  the  proposition  that  a  judgment  creditor  is 
neither  a  purchaser,  lessee,  or  mortgagee;  but,  nevertheless,  the  supreme 
court  has  decided  that  proposition  to  the  fullest  extent.  Sparks  v.  State 
Bank,  7  Blackf.  469;  Doe  v.  Hard,  Id.  510;  Runyan  v.  McClellan,  24  Ind. 
165.  Even  a  previously  acquired  equitable  interest  in  lands  has  priority  over 
the  general  lien  resulting  from  a  judgment  against  the  holder  of  the  legal 
title.  Jones  v.  Rhoads,  74  Ind.  510;  Montiwllo,  etc.,  Co.  v.  Loughry,  72  Ind. 
562.  In  Wiseman  v.  Hutchinson,  20  Ind.  40,  upon  the  question  whether 
parties  who  claimed  through  an  unrecorded  deed  were  bound  by  recitals  in 
the  deed,  it  was  held  that  the  claimant  was  so  bound.  The  court  said:  '  The 
registry  law  has  no  application  to  the  case.  The  defendant  Bemlinger  was 
bound  to  notice  the  recitals  in  the  deed  from  Simpson  to  Wiseman,  not  be- 
cause the  deed  was  recorded,  but  because  she  claimed  through  it.  •  That  deed 
constitutes  a  part  of  her  chain  of  title,  and  she  was  bound  to  know  its  contents 
and  recitals  whether  it  was  recorded  or  otherwise.'  In  the  case  at  bar  *  *  * 
the  Garrisons  and  Gerards  would  have  been  bound  by  any  recitals  in  these 
(unrecorded)  deeds  whether  they  had  ever  learned  the  contents  of  the  deeds  or 
not.  *  *  *  If  this  is  true,  the  same  parties  must  be  entitled  to  the  bene- 
fits of  the  same  deeds,  just  as  if  they  had  been  recorded  in  time.'" 

It  may  be  remarked,  though  it  is  perhaps  not  material  to  the  dis- 
cussion, that  the  doctrine  tbat  the  general  lien  of  a  judgment  upon 
land  is  subject  to  any  and  all  adverse  equities  or  claims,  whether 
secret  and  unknown,  or  recorded  and  known,  doeB  not  prevail  in 
Indiana  against  an  assignee  of  a  judgment  who  pays  value  and  takes 
the  assignment  in  good  faith.  Flanders  v.  O'Brien,  46  Ind,  284; 
Huffman  v.  Copeland,  86  Ind.  224,  and  cases  cited.  The  complain- 
ants, however,  sne,  not  as  assignees,  but  as  judgment  plaintiffs,  and 
are  therefore  subject  to  the  general  doctrine,  so  far  as  it  is  pertinent 
to  the  question  presented;  but  in  my  judgment  it  has  little  or  no  ap» 
plication.  The  policy  of  the  recording  acts  is  not  involved  or  mate- 
rial to  be  considered,  except  incidentally,  because  the  deeds  in  con- 
troversy are  not  assailed  for  want  of  registration,  but  for  alleged  fraud 
in  their  execution.  The  attack  is  not  made  under  the  recording  act 
quoted  from  in  argument,  but  under  another  section,  (Rev.  St.  1881, 
§  4920,)  which  declares  that  all  conveyances  of  lands  made  with  in- 
tent to  defraud  creditors  "shall  be  void  as  to  the  persons  sought  to 
be  defrauded;"  and  only  as  it  may  affect  the  rights  of  parties  under 
this  act  can  it  be  material  to  consider  the  law  concerning  the  regis- 
tration of  deeds. 

The  question  presented,  therefore,  is  whether  or  not,  under  the 
facts  alleged  in  the  bill,  the  respondents  who  demur  can  claim  title 
under  unrecorded  deeds,  of  which  they  had  no  knowledge  when  they 
purchased,  to  the  injury  of  the  plaintiffs,  as  against  whom  the  deeds 
were  in  fact  fraudulent  and  void,  or  voidable.  As  against  a  prior 
mortgage  or  deed  honestly  made  to  a  good-faith  purchaser,  the  gen- 
eral lien  of  a  judgment  must  unquestionably  yield;  but  this  by  no 
means  supports  the  proposition  involved  in  the  facts  presented,  that 
one  may  take  a  title  apparently  perfect  of  record,  and  which  seems 
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of  record  to  be,  as  in  fact  by  law  it  is,  subject  to  the  lien  of  a  judg- 
ment, and  afterwards,  upon  learning  that  fraudulent  deeds  had  been 
made,  be  allowed  to  claim  title  through  them,  in  order  to  defeat  the 
lien  of  the  judgment,  though  at  the  time  of  bis  purchase  he  had  no 
knowledge  of  the  existence  of  the  deeds,  and  supposed  he  was  getting 
the  title  as  it  appeared  of  record.  It  is  true  that  the  owner  of  land, 
or  one  asserting  title,  is  bound  by  the  contents  and  recitals  of  all 
deeds  in  the  chain  of  title  which  he  claims.  But  it  is  not  true,  as  I 
suppose,  and  has  never  been  decided,  that  a  purchaser  is  bound  by 
the  contents  of  unrecorded  and  unknown  deeds  which  were  not  es- 
sential to*  the  chain  of  title  as  it  appeared  of  record,  or  as  .otherwise 
made  known  to  him.  It  often  happens,  as  may  well  be  supposed, 
honestly  as  well  as  for  fraudulent  purposes,  that  titles  after  various 
mesne  conveyances  return  to  some  prior  owner,  and  if  the  convey- 
ances which  constitute  such  a  loop  in  the  chain  of  title  should,  for 
any  reason,  have  been  left  off  the  record,  it  would  be  a  startling  prop- 
osition indeed  that  all  subsequent  grantees  must  take  notice  of  their 
oontents.  Under  such  a  doctrine,  if  not  positively  dangerous  the 
registry  laws  would  certainly  be  made  comparatively  useless. 

It  is  not  true,  therefore,  that  if  the  deeds  in  question  had  contained 
recitals  to  their  prejudice,  the  Garrisons  and  Gerards  would  have  been 
bound  thereby,  unless,  indeed,  when  they  learned  of  their  existence, 
they  had  chosen  to  claim  under  them.  If  not  inconsistent  with  the 
rights  of  others,  they  might,  doubtless,  have  had  such  an  election;  but 
upon  the  facts  stated  in  this  bill  it  would  be  unjust  to  permit  its  ex- 
ercise. As  against  the  plaintiffs  the  deeds  were  void,  and  their  judg- 
ment constituted,  under  the  Indiana  statutes,  an  actual  lien  upon  the 
premises,  (Rev.  St.  1881,  §§  608,  752;  In  re  Lowe,  supra;)  and  as 
that  lien  was  apparent  of  record  when  the  demurring  defendants  and 
their  immediate  grantors  purchased,  I  perceive  no  just  or  equitable 
ground  upon  which  they  can  be  permitted  to  contest  it.  They  may 
have  paid  full  price  for  the  land  in  actual  ignorance  of  the  judgment; 
the  bill  is  silent  in  respect  to  this  fact;  but  as  the  judgment  was 
of  record  in  the  county,  and,  as  the  title  stood,  was  apparently  as  well 
as  in  fact  a  lien,  they  were  bound  to  take  notice  of  it,  and  ought  not 
now  to  escape  the  conclusion  by  claiming  under  deeds,  upon  the  faith 
or  knowledge  of  which  they  had  never  acted,  and  which,  if  adverse 
to  them,  they  might  have  disavowed  and  rejected,  because  unrecorded 
and  unknown  to  them.  Tbey  say  that  they  are  innocent  purchasers 
under  these  deeds,  because  they  bought  in  ignorance  of  the  fraudu- 
lent purpose  for  which  they  were  made.  It  is  a  sufficient  answer 
that  in  fact  they  did  not  purchase  under  these  deeds,  are  not  bound 
by  them  unless  ttfey  choose  to  be,  and,  as  against  the  plaintiffs,  they 
Ought  not  to  exercise  this  choice.  If  there  are  equities  in  the  respective 
claims  of  the  parties,  to  say  the  least  they  are  equal ;  while  the  legal  po- 
sition of  the  complainants,  as  it  seems  to  me,  is  distinctly  the  stronger. 

The  plea  and  demurrer,  therefore,  are  each  overruled. 
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Wight  and  others  v.  Dubois  and  others. 


(Circuit  Court,  V.  Colorado.   October  8,  1884.) 


1.  Mineral  Lands— Title— Relation  op  Claimants. 

The  government,  as  a  land-owner,  offers  its  mineral  lands  for  sale  upon  cer- 
tain prescribed  conditions,  compliance  with  which  is  a  matter  of  settlement 
between  the  owner  and  purchaser  alone,  and  with  which  no  stranger  to  the 
title  can  interfere. 

2.  Same— Adverse  Claims—  Publication  of  Noticb. 

Publication  of  notice  is  process  bringing  all  adverse  claimants  into  court, 
and  if  no  adverse  claims  are  presented  it  is  conclusively  presumed  that  none 
exist,  and  that  no  third  parties  have  any  rights  or  equities  in  the  land. 

3.  Same— Protest—  Contest  befohe  Land-Office.  \ 

After  publication  of  notice,  the  only  right  or  privilege  remaining  to  any  third 
parties  is  that  of  protest  or  objection  filed  with  the  land  department,  and  cog- 
nizablsonly  there.  If  sustained  by  the  department,  the  proceedings  had  by  ap- 
plicant are  set  aside ;  If  overruled,  the  protestor  or  objector  is  without  further 
remedy. 

In  Equity.    Petition  for  rehearing. 

A.  W.  Rucker  and  H.  D.  Johnson,,  for  complainants. 

L.  G.  Rockwell  and  J.  B.  Bissell,  for  defendants. 

Brewer,  J.  This  case  comes  before  me  on  a  petition  for  rehear- 
ing on  an  order  of  Judge  Hallett,  denying  an  injunction.  The  de- 
fendants have  a  patent,  and  therefore  hold  the  legal  title.  It  is  be- 
yond question  that,  as  a  matter  of  fact,  they  discovered  mineral 
within  the  limits  of  their  location.  It  is  also  beyond  question  that 
they  complied  with  all  the  preliminary  steps  for  obtaining  a  patent, 
including  the  60  days'  publication  of  notice,  and  that  no  adverse  claim 
was  filed  by  the  complainants  or  their  grantors  during  the  pendency 
of  Buch  publication.  It  also  appears  that  after  the  publication  of 
notice  had  been  complete^  the  complainants  challenged  before  the 
local  land-office,  as  well  as  before  the  department  at  Washington, 
the  right  of  the  defendant  to  a  patent.  That  contest  was  protracted. 
Many  hearings  were  had  before  the  local  land-omce  as  well  as  at 
Washington,  and  as  the  result  thereof  the  title  of  the  defendants 
was  sustained  and  the  patent  issued.  Question  is  made  as  to  whether 
the  defendants  discovered  mineral  in  their  discovery  shaft,  and  also 
whether  complainants  had  discovered  mineral  prior  to  the  publica- 
tion of  the  notice. 

Now,  some  general  propositions  may  well  be  stated :  First,  the 
government,  as  the  original  owner,  offers  the  title  to  these  mineral 
lands  npon  certain  conditions  to  whomsoever  discovers  mineral.  The 
amount  of  land  it  will  convey  to  each  locator  is  limited,  and  certain 
forms  of  procedure  are  prescribed,  but  the  primal  fact  is  that  the 
lands  are  offered  to  those  who  discover  the  mineral.  In  this  matter 
the  government  resembles  a  private  land-owner  who  makes  an  offer 
to  sell  his  lands  upon  specified  conditions.  When  the  patent  issues 
the  title  passes  from  the  government,  and  no  one  can  question  that 
title  who  has  not  prior  thereto,  by  compliance  with  the  conditions 
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prescribed  by  the  government,  himself  acquired  an  interest  in  the 
land.  It  matters  not  what  wrong  the  patentee  may  have  perpetrated 
upon  the  government;  it,  and  it  alone,  can  complain.  In  other 
words,  when  grantor  and  grantee  are  satisfied,  a  stranger  has  nothing 
to  say.  'In  Smelting  Co.  v.  Kent,  104  U.  8.  647,  speaking  of  thia  ques- 
tion, the  court  says : 

"This  complainant  cannot  be  heard  unless  he  connect  himself  with  the 
original  source  of  title,  so  as  to  be  able  to  aver  that  his  rights  are  injuriously 
affected  by  the  existence  of  the  patent,  and  he  must  possess  such  equities  as 
will  control  the  legal  title  in  the  patentee's  hands.  Boggs  v.  Mining  Co.  14 
Cal.  279.  It  does  not  he  In  the  mouth  of  a  stranger  to  the  title  to  complain 
of  the  act  of  the  government  with  respect  to  it.  If  the  government  is  dis- 
satisfied, it  can,  on  its  own  account,  authorize  proceedings  to  vacate  the  pat- 
ent or  limit  its  operation. " 

So,  whether  or  not  it  is  essentia],  under  the  state  law,  that  there 
be  a  discovery  of  mineral  in  the  discovery  shaft,  no  one  can  raise 
that  question  after  the  issue  of  the  patent,  unless  he  have  prior  equi- 
ties in  the  land.  Indeed,  as  the  primal  fact  is  the  discovery  of  min- 
eral, I  do  not  see  how  the  government  can  avoid  its  patent  on  the 
ground  that  there  was  no  mineral  discovered  in  the  discovery  shaft, 
provided  it  was,  in  fact,  discovered  within  the  location ;  and  this,  not- 
withstanding it  may  be  conceded  that  the  state  law  is  operative,  and 
requires  a  discovery  in  the  discovery  shaft.  This,  like  the  time  of 
publication  of  notice,  the  filing  of  the  plat,  etc.,  is  mere  matter  of 
procedure,  and,  if  the  substantive  fact  of  the  discovery  of  mineral  ex- 
ists, I  do  not  see  how  the  government,  for  any  irregularities  or  defects 
of  procedure,  can  equitably  avoid  its  patent. 

Again,  it  is,  as  stated,  conceded  that  no. adverse  claim  was  filed 
by  the  complainants,  and  I  think  it  follows  therefrom  that  judgment 
has  gone  against  them  as  to  all  claims  which  they  may  have  had 
or  supposed  they  had.  The  language  of  the  statute  is  somewhat  pe- 
culiar, and  its  peculiarities  were  commented  upon  by  Judge  Hallett 
in  the  opinion  filed.    It  reads : 

"If  no  adverse  claim  shall  have  been  filed  with  the  register  and  the  receiver 
of  the  proper  land-office  at  the  expiration  of  the  sixty  days  of  publication,  it 
shall  be  assumed  that  the  applicant  is  entitled  to  a  patent  upon  the  payment 
to  the  proper  officer  of  85  per  acre,  and  that  no  adverse  claim  exists;  and 
thereafter  no  objection  from  third  parties  to  the  issuance  of  a  patent  shall  be 
heard,  except  it  be  shown  that  the  applicant  has  failed  to  comply  with  the 
terms  of  this  chapter."    Section  2325.  Rev.  St. 

"It  shall  be  assumed,  that  no  adverse  claim  exists."  By  whom 
assumed,  for  what  purpose,  and  to  what  extent?  By  the  govern- 
ment, the  owner  of  the  land,  the  party  offering  it  for  sale;  in  order 
that  the  claims  of  all  other  parties  to  the  land  and  the  benefit  of 
the  owner's  offer  be  presented  and  determined,  and  that  thereafter 
the  government  may  deal  with  the  applicant  alone,  inquiring  simply 
whether  he  has  performed  the  prescribed  conditions;  and  conclu- 
sively assumed.  The  proceedings  before  the  land  department  are  ju- 
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dicial,  or  quasi  judicial,  at  least.  The  publication  is  process.  It 
brings  all  adverse  claimants  into  court,  and,  failing  to  assert  their 
claims,  they  stand,  at  the  expiration  of  the  notice,  in  default.  True, 
no  adverse  claimant  or  supposed  claimant  may  be  named  in  the' 
notice;  no  process  may  be  served  personally  upon  him;  but  that 
does  not  avoid  the  notice,  or  weaken  its  sufficiency  to  bring  such 
party  into  court.  This  is  not  the  only  case  known  to  the  law  in 
which  parties  not  named  in  a  notice  are  by  it  brought  into  court 
and  their  rights  adjudicated.  Unknown  heirs  are  often  thus  brought 
in  by  a  published  notice.  Tax  proceedings,  condemnations  of  rights 
of  way,  admiralty  oases,  and  many  others  present  familiar  illustra- 
tions. The  sufficiency  of  the  notice  in  these  cases  is  unquestioned, 
even  though  the  adverse  claimant  be  not  named,  and  no  personal 
service  be  had.  And  if  the  parties  be  brought  in,  obviously  it  is  that 
their  claims  be  presented  and  determined.  The  succeeding  section 
provides  how  such  claims,  if  presented,  shall  be  determined.  Even 
without  such  section  the  purpose  would  be  apparent.  It  would  be 
grievous  wrong  to  leave  disputed  olaims  unsettled,  and  when  the 
owner  of  lands  making  such  general  offer  prescribes  time,  place, 
tribunal,  and  manner  of  settling  adverse  claims,  suoh  provisions  are 
a  part  and  condition  of  the  offer,  and  should  be  vigorously  insisted 
upon  by  the  courts. 

Conclusively  assumed,  any  other  rule  would  destroy  the  praotioal 
value  of  the  provisions.  If,  notwithstanding  his  failure  to  adverse, 
a  party  may  still  present  and  litigate  his  rights,  of  what  use  to  ad- 
verse? A  failure  to  do  so  might  give  his  adversary  the  advantage  of 
a  prima  facie  title,  but  the  real  question,  the  absolute  rights,  would 
remain  undetermined.  The  applicant  would  hesitate  to  improve  and 
develop  his  property  because  ignorant  of  what  contests  were  before 
him,  what  olaims  might  be  presented.  And  the  contestant  might 
wait  till  the  evidence  in  favor  of  the  applicant's  right  had  ceased 
to  exist,  or  passed  beyond  his  control,  and  then  unexpectedly  come 
forward  with  his  claims.  I  do  not  mean  that  cases  may  not  arise  in 
which  equity  will  interfere  thereafter,  if  there  be  equitable  grounds 
for  interference,  as  where,  by  the  acts  of  the  applicants,  those  who 
might  have  ad  versed  have  been  prevented,  deceived,  or  misled;  but 
unless  such  equitable  reasons  exist,  and  none  suoh  appear  in  this 
case,  he  who  fails  to  adverse  until  the  expiration  of  publication  is  ab- 
solutely cut  off,  and  cannot  be  heard  to  say  that  he  has  prior  rights. 

Judge  Hallett,  in  his  opinion,  finds  that  these  complainants  were 
in  a  position  to  adverse  at  the  time  of  this  publication.  Notwith- 
standing the  averments  of  the  last  bill  and  the  affidavit  of  Mr.  Wight, 
I  think  the  general  scope  of  the  testimony  sustains  that  finding.  But 
it  is  said  by  counsel  that,  under  the  last  clause  of  the  statute  quoted, 
any  person  may  object  that  the  applicant  has  failed  to  comply  with 
the  terras  of  the  chapter;  and. why  should  they  not  have  the  same 
privuege  as  strangers?    Have  they  forfeited  this  right  by  failing  to 
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adverse'/  it  becomes  necessary  to  see  what  rights  this  last  clause 
gives.  I  think  all  that  it  covers  is  the  right  to  anybody  to  come  in 
and  enter  his  protest  or  objection;  in  other  words,  to  say  to  the  offi- 
cers of  the  government  that  the  applicant  has  not  complied  with  the 
terms  of  the  statute,  and  to  insist  that  there  shall  be  an  examination 
by  such  officers  to  see  if  the  terms  have  in  fact  been  complied  with. 
He  does  not  appear  as  a  party  asserting  bis  own  rights;  bat  if  we 
may,  so  to  speak,  parallel  these  proceedings  with  those  in  a  court, 
such  an  objector  appears  as  an  amicus  curia, — a  friend  of  the  court, 
— to  suggest  that  there  has  been  error,  and  that  the  proceedings  be 
stayed  until  further  examination  can  be  had.  Such  a  protest  does 
not  bring  the  protestant  into  court  for  the  assertion  of  his  own  title 
or  rights ;  does  not  revivify  rights  lost  by  a  failure  to  adverse.  True, 
if  the  protest  or  objection  is  sustained,  the  proceedings  will  be  set 
aside,  new  ones  must  be  commenced,  and  then  the  objector  may  be 
in  a  position  to  assert  his  rights ;  but  if  the  protest  or  objection  be 
not  sustained,  the  objector,  like  an  amicus  curia,  has  nothing  more 
to  say  in  the  matter.  In  other  words,  the  right  to  protest  is  not  the 
right  to  contest.  The  latter  is  lost  by  the  failure  to  adverse.  The 
former  remains  open  to  every  one,  holders  of  adverse  claims  as  well 
as  others.  But  the  protest  is  only  to  the  officers  of  the  government, 
challenges  only  the  applicant's  claims,  and  in  no  manner  brings  up 
for  consideration  any  claims  of  the  protestant.  Such  a  protest  can 
be  made  only  before  the  land  department,  and,  if  there  rejected,  the 
protestant  has  no  further  standing  to  be  heard  anywhere.  The  pro- 
test cannot  be  made  the  basis  of  any  litigation  in  the  courts,  for  the 
courts  are  only  open  to  those  who  have  rights  to  assert ;  they  sit  for 
the  determination  of  controversies.  They  do  not,  at  the  instance  of 
strangers,  review  the  regularity  of  proceedings  between  parties  who 
are  competent  to  determine  such  regularity,  and  who  do  not  them- 
selves invite  any  judicial  determination. 

These  in  brief  are  my  views,  and,  without  pursuing  the  discussion 
further,  I  sum  up  these  propositions:  First,  the  government,  as  a 
land-owner,  offers  its  lands  for  sale  upon  certain  prescribed  condi- 
tions, compliance  with  which  is  a  matter  of  settlement  between  the 
owner  and  purchaser  alone,  and  with  which  no  stranger  to  the  title 
can  interfere ;  second,  publication  of  notice  is  process  bringing  all  ad- 
verse claimants  into  court,  md  if  no  adverse  claims  are  presented  it 
is  conclusively  presumed  that  none  exist,  and  that  no  third  parties 
have  any  rights  or  equities  in  the  land;  third,  thereafter  the  only 
right  or  privilege  remaining  to  any  third  parties  is  that  of  protest  or 
objection  filed  with  the  land  department,  and  cognizable  only  there; 
if  sustained  by  the  department,  the  proceedings  had  by  the  applicant 
are  set  aside ;  if  overruled,  the  protestant  or  objector  is  without  fur- 
ther right  or  remedy. 

Entertaining  these  views,  I  think  the  petition  for  rehearing  must 
be  denied 
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Atkins  v.  Volmer  and  others. 


[Circuit  Court,  D.  Minnesota.    October,  1884.) 


L  Mechanic's  Lien —  Mortgage  — Nkcebsaey  Pasties  to  a  Fobeolosube — 
Phiobitt  of  Liens. 

An  assignee  of  a  mechanic's  lien  is  a  necessary  party  to  a  suit  to  foreclose  a 
mortgage  given  after  the  lien  commenced,  although  the  mortgagee  had  no 
knowledge  of  the  existence  of  the  same  and  the  mortgage  was  Sled  of  record 
before  the  commencement  of  statutory  proceedings  to  enforce  said  lien. 

2.  Same— Ejectment. 

A  purchaser  at  the  sale  of  such  a  mortgage  by  advertisement  acquired  no 
right  to  eject  a  purchaser  at  a  sale  made  under  final  decree  in  proceedings  to 
enforce  the  mechanic'9  lien,  the  mortgagee  under  above  circumstances  being 
in  the  position  of  a  subsequent  incumbrancer  to  the  mechanic's  lien  holder. 

This  is  an  action  of  ejectment,  and,  a  jury  being  waived,  is  tried  by 
the  court.  The  facts  are  briefly  these :  John  Leavey,  owner  of  the 
land  in  controversy,  mortgaged  the  same  to  A.  A.  McLeod,  June  14, 
1877,  to  secure  the  payment  of  $400,  due  June  14, 1882.  The  mort- 
gagee assigned  the  mortgage  to  the  plaintiff,  which  was  recorded  Jan- 
uary 26,  1878.  On  December  28,  1877,  in  certain  proceedings  com- 
menced to  enforce  a  lien  under  the  mechanic's  lien  law  of  Minnesota, 
a  judgment  and  decree  was  ordered  by  the  court,  adjudging  the  amount 
due  for  materials,  etc.,  furnished  in  the  erection  of  structures  on  the 
land,  and  decreeing  the  same  a  specific  lien  thereon,  commencing 
August  22,  1876.  The  proceedings  to  enforce  the  lien  were  com- 
menced by  Hersey,  Bean  &  Brown,  making  Leavey,  the  owner  of  the 
land,  a  party.  The  mortgagee  and  his  assignee,  the  plaintiff,  knew 
nothing  of  the  mechanic's  claim  or  lien,  and  were  not  served  with 
notice  of  the  proceedings.  On  default  on  the  conditions  and  terms 
of  the  mortgage,  it  was  foreclosed  by  advertisement,  and  the  land 
described  therein  sold  June  18,  1879,  and  purchased  by  the  assignee 
and  owner  of  the  mortgage,  and  the  title  acquired  by  the  sale  perfected 
in  the  purchaser.  No  notice  was  served  upon  the  mechanic's  lien 
holder,  whose  judgment  was  entered  of  record  previous  to  the  first 
publication  of  the  notice  of  foreclosure.  A  final  decree  in  the  suit 
to  enforce  the  mechanic's  lien  was  entered,  confirming  the  purchaser's 
title  by  virtue  of  the  sale  to  enforce  the  lien 

S.  L.  Pierce,  for  plaintiff. 

Castle  <Jb  Castle  for  defendants. 

Nelson,  J.  The.  foreclosure  of  the  mortgage  by  advertisement  did 
not  effect  the  mechanic's  lien,  and  the  plaintiff's  title  acquired  at  the 
sale  was  subject  to  the  claim  of  Hersey,  Bean  &  Brown,  who  en- 
forced the  lien.  The  defendant  Volmer,  who  succeeded  to  their  title, 
took  possession  of  the  premises  soon  after  his  purchase,  and  is  at 
least  in  the  situation  of  a  mortgagee  in  possession  by  permission  of 
the  mortgagor.  Although  the  plaintiff's  mortgage  was  filed  of  record 
previous  to  the  commencement  of  the  proceedings  to  enforce  the  lien 
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of  defendant's  grantors,  it  did  not  thereby  take  precedence  as  a  prior 
lien.  The  mechanic's  lien  operated  as  such  from  the  time  of  furnish- 
ing the  materials,  which  commenced  August  22,  1876,  and  the  stat- 
utory steps  necessary  to  complete  and  perfect  it  being  pursued,  the 
plaintiffs  acquired,  by  foreclosure  of  the  mortgage  and  purchase  at 
the  sale,  no  right  to  eject  the  defendant  Volmer  from  the  premises. 
The  plaintiff  in  this  case,  standing  in  the  position  of  a  subsequent  in- 
cumbrancer to  the  lien  of  the  defendant  Volmer's  grantors,  which 
has  never  been  paid,  is  not  entitled  to  recover  in  this  proceeding. 
It  is  not  necessary  to  decide  at  this  time  whether  a  bill  to  redeem 
will  lie.  The  cases  oited  from  Indiana  and  Illinois  are  not  decisive 
of  an  interpretation  of  the  mechanic's  lien  law  of  Minnesota.  The 
objections  of  the  plaintiff  to  the  validity  of  the  proceedings,  etc., 
taken  at  the  trial,  are  overruled. 
Judgment  will  be  entered  in  favor  of  the  defendants. 


1.  Ikburance— Implied  Oohtkaot  of  Marriage. 

A.  and  B.  lived  together  as  husband  and  wife  and  recognized  each  other  as 
such  in  their  intercourse  with  friends,  for  10  years,  though  no  marriage  cere- 
mony had  been  performed.  A.  provided  for  both,  and  B.,  like  a  wife,  kept 
house  for  him ;  but  in  taking  out  a  policy  of  insurance  on  his  life  for  B.'a 
benefit,  A.  had  her  name  inserted  as  Mrs.  B.  instead  of  Mrs.  A.  In  an  action 
by  B.  on  the  policy,  held,  that  B.  was  A. 'a  wife,  and  had  an  insurable  interest 
in  his  life. 

2.  Same— Mi8hephebentation&—  Waiver. 

Where,  after  discovering  that  an  assured  has  made  misrepresentations  to  it 
in  his  application  for  a  policy,  an  insurance  company  continues  to  collect  as- 
sessments, it  thereby  waives  any  right  it  may  have  to  declare  the  policy  ob- 
tained by  such  misrepresentations  invalid. 

Action  on  Policy  of  Insurance. 
Hugo  Muench,  for  plaintiff. 
Davis  &  Davis,  for  defendant. 

Bbewer,  J.,  (orally.)  Two  defenses  are  interposed  in  this  case : 
First,  that  the  complainant  was  not  the  wife  of  the  insured,  and  had 
no  insurable  interest ;  and,  second,  that  in  the  application  for  the  pol- 
icy the  insured  represented  himself  as  a  steam-boat  man,  whereas,  as 
a  matter  of  fact,  he  was  a  gambler  by  profession. 

In  reference  to  the  first  question,  the  testimony  indisputably  shows 
that  for  10  years  prior  to  the  death  of  the  insured  he  and  the  com- 
plaiuant  lived  together  as  husband  and  wife.  There  was  no  ceremony 
at  the  institution  of  that  relation,  but  they  lived  together  as  husband 

>  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 


Watson  v.  Centennial  Mdt.  Life  Ass'n.1 


(Circuit  Court,  E.  D.  Missouri.    September  24,  1884.) 


SHELLEY  V.  ST.  CHARLES  COUNTY  OODBT. 


699 


and  wite  continuously  during  those  years  in  tbe  same  borne,  recognized 
as  such  by  each  other  and  by  all  in  whose  sooiety  they  lived,  he  provid- 
ing as  husband  for  her  and  she  taking  care  of  the  household  duties,  both 
visiting  her  friends  and  being  introduced,  when  with  them  or  travel- 
ing, as  husband  and  wife.  While  in  that  relation  he  took  out  an  in- 
surance in  her  name  as  Mrs.  Nellie  Brooks.  The  mere  name  cannot 
change  the  fact  of  the  mutual  relations  of  the  parties.  The  fact 
that  no  ceremony  took  place  at  the  time  the  relation  was  entered 
upon  does  not  prevent  them,  nnder  the  decisions  of  this  court,  as 
well  as  the  supreme  court  of  the  state,  from  being  adjudged  as  hus- 
band and  wife ;  and,  being  in  such  a  relation,  she  had  an  insurable 
interest,  and  can  maintain  this  action. 

As  far  as  the  other  defense  is  concerned,  that  he  was  a  gambler 
instead  of  a  steam-boat  man,  the  facts  are  that  he  had  been  a  steam- 
boat man,  bnt,  perhaps,  during  the  last  few  years  prior  to  his  death, 
had  ceased  to  go  np  and  down  the  river.  But  that  fact  was  known 
to  the  company  at  least  as  early  as  May  24, 1883.  After  that  it  sent 
its  notices  for  assessment,  which  were  directed  to  him  and  paid  by 
her,  and  thus  the  knowledge  of  the  fact,  even  if  a  material  fact,  and 
such  as  to  vitiate  the  policy,  having  been  brought  home  to  the  com- 
pany, any  objection  on  that  account  was  waived  by  it.  Indeed,  it  is 
questionable  whether,  under  the  statutes  of  the  state  of  Missouri,  re- 
ferred to  by  counsel  in  his  brief,  that  otherwise  would  constitute  any 
defense,  because  it  does  not  appear  that  it  was  material  to  the  risk, 
and  no  tender  of  moneys  received  on  account  of  the  policy  was  made 
by  answer  or  on  the  trial.  The  decree,  therefore,  will  go  for  the 
complainant  as  prayed. 


Shelley  v.  St.  Charles  County  Couet  and  another.1 


1.  MmnCTPAii  Bohdb — Bonds  mot  "  Orders." 

Bonds  issued  under  the  act  of  the  general  assembly  of  Missouri  concerning 
the  reclamation  of  swamp  lands,  approved  March  14, 1870,  are  not  "orders" 
or  warrants  within  the  meaning  of  section  8  of  the  act  of  March  3, 1869,  and 
are  payable  at  maturity,  regardless  of  the  order  of  their  presentation  for  pay- 
ment. 

2.  Sake — Promotion  of  Burrs  fob  Collection  of  Taxes — Equitabi^  Lien. 

The  fact  that  delinquent  taxes,  levied  for  the  payment  of  county  bonds  of  a 
certain  class,  have  been  collected  and  paid  into  the  county  treasury  through 
tbe  instrumentality  of  an  attorney,  acting  for  a  holder  of  bonds  of  that  class, 
does  not  entitle  such  bondholder  to  a  lien  upon  the  funds  so  collected. 

Mandamus.    Demurrer  to  return. 
1  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 


(Oirouit  Court,  B.  D.  Missouri.   Beptember  20. 1884.1 


700 


FEDERAL  REPORTER. 


This  is  a  proceeding  by  mandamus  against  the  judges  of  the  oonnty 
court  of  St.  Charles  county,  in  the  state  of  Missouri,  and  the  treasurer 
of  said  county,  to  enforce  the  satisfaction  of  a  judgment  rendered  in 
this  court  upon  certain  bonds  and  coupons  issued  by  St.  Charles 


certain  swamp  lands.  The  relator  alleges  that  said  treasurer  has 
$1,687.50  in  his  hands,  which  should  be  applied  towards  the  payment 
of  said  judgment,  and  that  the  payment  of  said  sum  upon  the  bonds 
merged  in  said  judgment  has  been  demanded  and  refused.  In  answer 
to  an  alternative  writ  of  mandamus,  directed  to  him  and  said  judges, 
said  treasurer  has  made  a  return  in  whioh  he  substantially  admits 
the  possession  of  $1,687.50  as  proceeds  of  a  tax  levied  to  pay  the 
bonds  in  judgment  merged;  but,  in  denial  of  relator's  rights  to  a  per- 
emptory writ,  said  treasurer  sets  up  that  the  taxes  levied  in  pursuance 
of  the  act  of  1870,  for  the  payment  of  bonds  and  coupons  issued  there- 
under, became  in  great  part  delinquent  for  the  years  1873  to  1877,  in- 
clusive; that  from  sales  made  under  execution  issued  on  judgments 
rendered  upon  suits  brought  by  the  collector  to  recover  the  same, 
certain  moneys  were  collected,  out  of  which  the  attorneys  for  the 
collector,  as  well  as  the  collector  himself,  retained  as  fees  certain  sums 
in  excess  of  the  legal  allowance,  which  sums  so  illegally  retained 
were  refunded  on  suit  brought  by  the  county  court,  and  paid  into  said 
treasurer's  hands,  and  constitute  the  fund  now  in  his  possession;  that 
the  suits  instituted  for  the  recovery  of  said  taxes  and  illegal  allow- 
ances were  promoted  by  one  Theodore  MoDearmon,  an  attorney  who 
represented  two  parties,  who  together  owned  $5,500  of  bonds  issued 
under  said  act,  and  which  matured  before  those  merged  in  the  rela- 
tor's judgment ;  that  payment  of  said  fund  upon  the  bonds  merged  in 
the  relator's  judgment  had  been  refused,  when  demanded,  because  of 
the  aforesaid  facts,  and  because  said  McDearmon  had  previously,  and 
before  said  fund  came  into  said  treasurer's  hands,  demanded  payment 
of  the  bonds  owned  by  his  clients,  and  the  demand,  though  refused,  had 
been  duly  noted  as  required  by  law.  In  conclusion  the  Respondent 
states  that  he  is  ready  and  willing  to  pay  over  said  sum  to  the  proper 
party,  but  does  not  know  whether  it  should  be  paid  to  the  relator  or 
McDearmon's  clients.  To  this  return  the  relator  demurs. 
E.  B.  Slierzer,  for  relator. 
Dyer,  Lee,  dt  Ellis,  for  respondent. 

Brewer,  J.,  (orally.)  In  the  mandamus  proceeding  against  St. 
Charles  county,  as  far  as  the  proceedings  are  now  concerned  against 
the  treasurer,  there  are  two  questions  presented  by  him :  First,  that 
under  the  law  of  1869,  which  provided  for  the  issue  of  warrants, 
they  were  to  be  paid  in  the  order  of  their  presentation  to  the  county 
treasurer,  and  the  provisions  of  that  law  are  invoked  on  behalf  of 
the  fund  now  in  the  hands  of  the  county  treasurer.  We  do  not 
think  that  law  applicable.  The  law  of  1870  provided  for  the  issue 
of  bonds  running  through  a  certain  series  of  years.    There  is  a  vast 
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difference  between  bonds  and  warrants.  Warrants  are  general  or- 
ders payable  when  fends  are  found,  and  there  is  propriety  in  the 
rale  providing  that^hey  shall  be  paid  in  the  order  of  presentation,  the 
time  of  presentation  to  be  indorsed  by  the  treasurer  on  the  warrants. 
Bat  bonds  are  obligations  payable  at  a  definite  time,  running  through 
a  series  of  years.  They  are  payable  when  the  time  of  their  maturity 
arrives,  independent  of  any  presentation.  So  we  think,  impliedly, 
the  law  of  1870  does  away  with  that  restriction  as  to  payment  in 
order  of  presentation.  The  other  question  is  that  there  is  a  sort  of 
equitable  lien  on  these  funds  in  favor  of  the  holders  of  some  other 
claims,  by  reason  of  the  fact  that  this  fund  was  brought  to  the  treas- 
ury through  the  instrumentality  of  the  attorney  of  such  claimants. 
We  fail  to  see  how  that  lien  can  exist.  There  was  a  legal  duty  to 
collect  this  fund,  and,  if  urged  by  and  at  the  instance  of  some  other 
party,  that  fund  was  oolleoted,  such  urgency,  or  interference  or  ef- 
fort on  his  part  does  not  give  to  him  an  equitable  lien  on  the  funds. 
So  we  think  the  mandamus  must  go  directing  the  county  treasurer  to 
pay  over  this  money. 


Case  of  the  Unused  Tag. 


In  re  Ah  Keb. 


{Circuit  Court,  D.  California.   September  22, 1884.) 

L  Chinese  Immigration—  Custom-House  Tao—  Certificate  —  Acts  of  1882 
and  1884. 

A  Chinese  laborer,  in  September,  1883,  went  back  to  China,  after  obtaining 
from  the  custom-house  officer  a  "tag"  entitling  him  to  the  certificate  required 
by  the  act  of  1882,  but  without  procuring  the  certificate  itself,  and  in  August, 
18*4,  returned  to  the  United  States  and  sought  to  land  by  virtue  of  his  u  tag." 
UeUl,  that  the  act  of  1884,  which  declares  that  the  certificate  issued  to  the  laborer 
should  be  the  only  evidence  permissible  to  establish  his  right  to  re-enter  the 
United  States,  was  as  applicable  to  the  certificate  issued  under  the  act  of  1882, 
as  to  a  certificate  issued  under  the  act  of  1884,  and  that  he  was  not  entitled  to 
re-enter. 

2.  Same  —  Removal  of  Chinaman  Unlawfully  Returned — Duty  of  Steam- 
Ship  Company. 

The  acts  of  congress,  both  original  and  amendatory,  contemplate  that  par- 
ties unlawfully  bringing  here  Chinese  laborers  prohibited  from  landing  shall 
take  them  back  to  the  country  from  which  they  are  brought,  or,  at  least,  be- 
yond the  jurisdiction  of  the  United  States;  and" a  steam-ship  company  cannot 
escape  from  this  duty  by  the  departure  of  the  vessel  on  which  they  are  brought, 
or  any  change  in  its  officers  or  management.  . 

Per  Field,  Justice. 

8.  Same — Habeas  Corpus — Release  of  Chinaman  on  Bail  —  Departure  of 
Vessel— Remanding  to  Master  on  Return  of  Vessel— Refusal  of  Mas- 
ter to  Receive  Him— Penalties. 

When,  on  proceedings  by  habeas  corpus  to  test  the  right  of  a  Chinese  laborer 
to  re-enter  the  United  States,  his  body  is  produced  in  court,  the  court  may 
order  that  he  continue  in  the  custody  of  the  party  detaining  him,  or  commit 
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him  to  the  custody  of  the  marshal,  or  release  him  on  hail  to  await  a  decision 

of  the  question,  and  when  he  has  beea  released  on  bail  he  is  still  deemed  in  the 
custody  of  the  law,  and  as  never  having  been  landed ;  and  if,  before  final  de- 
cision, the  vessel  on  which  he  was  brought  departs  on  its  regular  trip,  when 
she  returns  he  may  be  remanded  to  the  master,  whether  he  is  the  one  who  pro- 
duced him  or  another,  and  a  refusal  to  receive  him  when  so  remanded  would 
constitute  an  aiding  and  abetting  or  permitting  the  landing  of  a  person  unlaw- 
fully, within  the  provisions  of  sections  1  and  2  of  the  restriction  act,  and  both 
the  master  and  the  ship  under  his  command  would  incur  the  penalties  pro- 
nounced by  sections  10,  11,  and  12  of  the  act. 
Per  Sawyeb,  J. 

On  Habeas  Corpus. 

T.  D.  Riordan  and  L.  I.  Mowry,  for  petitioner. 

S.  O.  Hilborn  and  Carroll  Cook,  for  tbe  United  States. 

Field,  Justice.  The  petitioner  is  a  Chinese  laborer  and  a  subject 
of  the  emperor  of  China.  He  resided  in  the  United  States  on  the  sev- 
enteenth of  November,  1880,  and  until  September  3,  1883.  He  then 
went  back  to  China  without  the  certificate*required  under  the  restric- 
tion act  of  1882,  which  would  have  enabled  him  to  return  to  this 
country.  Previous  to  his  departure  he  applied  to  the  collector  of  cus- 
toms at  the  port  of  San  Francisco  for  such  certificate,  and,  as  he  al- 
leges, the  provisions  of  the  law  for  the  registration  of  a  description  of 
his  occupation,  residence,  and  age,  and  of  the  physical  marks  and 
peculiarities  necessary  to  his  identification  were  complied  with  by  the 
collector,  and  from  him  the  petitioner  received  a  white  tag,  which  en- 
titled him  to  the  desired  certificate.  The  act  of  congress  appears  to 
contemplate  the  presence  of  the  collector  in  person,  or  by  deputy,  on 
board  of  a  vessel  cleared  or  about  to  sail  to  a  foreign  port  with  Chi- 
nese laborers,  and  his  making  while  on  the  veesel  a  list  of  them,  with 
the  particulars  mentioned  of  each  one  for  bis  identification,  such  par- 
ticulars to  be  entered  in  proper  books  to  be  kept  for  that  purpose. 
To  carry  out  these  provisions  on  board  of  the  vessel  was  found  to  be 
impracticable.  Passengers  are  not  generally  expected  or  even  al- 
lowed to  be  on  board  of  a  vessel  many  hours  before  its  departure,  and 
the  time  consumed  in  the  examination  of  each  laborer,  if  such  exam- 
ination were  had  on  board,  would  necessarily  greatly  limit  the  num- 
ber to  whom  a  certificate  could  be  furnished, — a  small  portion  of 
those  who  would  desire  to  depart  by  each  vessel  of  the  line  of  steam- 
ers now  plying  between  this  port  and  China.  To  obviate  the  delays 
which  would  otherwise  arise,  the  officers  of  customs  at  San  Francisco 
have  prescribed  rules  requiring  Chinese  laborers  intending  to  leave 
and  yet  desirous  of  returning  to  the  United  States  to  attend  at  the 
custom-house  in  advance  of  the  departure  of  the  vessel,  and  undergo 
the  preparatory  examination.  That  being  satisfactory,  a  white  tag 
is  given  to  the  laborer,  in  exchange  for  which  a  certificate  is  issued 
to  him  on  board  of  tbe  steamer.  These  regulations  are  designed  to 
facilitate  tbe  departure  of  laborers  without  unnecessary  delay  on 
board  of  the  vessel,  and,  being  reasonable,  may  properly  be  insisted 
upon.  The  essent:al  requirement  of  the  law  is  the  registry  of  the  par- 
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ticnlars  respecting  each  laborer,  so  as  to  identify  him.  The  place 
where  the  examination  is  had  is  not  an  indispensable  part  of  the  re- 
quirement. 

The  petitioner  haying,  as  he  alleges,  secured  his  white  tag,  went 
aboard  of  the  steamer  City  of  Pekin,  at  San  Francisco,  when  about 
to  depart  for  China,  expecting  there  to  receive  in  exchange  for  it  a 
certificate  entitling  him  to  return,  and  was  informed  that  the  officer 
charged  to  deliver  such  certificate  had  already  been  aboard  of  the 
vessel  and  left.  The  petitioner  accordingly  went  among  his  country-  - 
men  on  the  vessel,'  without  further  inquiry  for  the  officer,  and  left 
without  his  certificate.  In  August,  18S4,  he  returned  to  the  port  of 
San  Francisco  in  the  steam-ship  City  of  New  York,  and  sought  to 
land  by  virtue  of  his  tag,  whioh'he  presented  to  the  collector.  Upon 
examination  of  the  records  in  the  collector's  office  it  appeared  that 
the  certificate  intended  for  him  had  been  presented  by  another  per- 
son, who  had  arrived  on  a  previous  steamer,  and  by  virtue  of  it  had 
been  allowed  to  land.  The  certificate  was,  upon  such  landing,  can- 
celed. The  petitioner  was  accordingly  not  allowed  by  the  collector 
to  land,  and  he  now  seeks  to  secure  a  right  to  land  from  the  court. 

It  is  by  no  means  clear  that  the  petitioner  would  not  have  found 
the  officer  having  his  certificate  had  proper  inquiry  been  made.  His 
willingness  to  depart  without  effort  for  that  purpose  tends  to  create 
a  suspicion  as  to  his  conduct.  Bnt  assuming  that  there  was  no  pur- 
pose to  facilitate  the  use  of  the  certificate  by  another,  whilst  he  re- 
tained the  tag,  no  relief  can  be  afforded  him  on  this  application. 

The  restriction  act  of  May  6,  1882,  suspended  after  90  days  from 
its  passage,  and  for  the  period  of  10  years  from  its  date,  the  right  of 
Chinese  laborers  to  oome  to  the  United  States,  or,  if  already  come, 
to  remain  unless  they  were  within  the  United  States  on  the  seven- 
teenth of  November,  1880,  or  should  come  before  the  expiration  of 
90  days  after  the  passage  of  the  act.  For  the  purpose  of  identifying 
the  laborers  in  the  Uoited  States  on  the  seventeenth  of  November, 
or  coming  within  the  90  days  mentioned,  and  in  order  to  furnish 
them  with  proper  evidence  to  depart  from  and  return  to  the  United 
8tates,  the  act  provided  that  a  certificate,  as  already  described,  after 
registration  of  the  particulars  mentioned,  should  be  issued  to  the  la- 
borer ;  and  the  amendatory  act  of  1884  declares  that  "said  certificate 
shall  be  the  only  evidence  permissible  to  establish  his  right  of  re-en- 
try." This  declaration  is  as  applicable  to  the  certificate  issued  under 
the  act  of  1882,  as  to  that  issued  under  the  act  of  1884.  In  the  face 
of  its  clear  and  emphatic  direction,  nothing  oan  be  taken  as  an  equiv- 
alent or  substitute  for  the  certificate.  It  matters  not  that  the  peti- 
tioner was  entitled  to  have  a  certificate  from  the  collector.  If  he  has 
not  got  it,  the  court  cannot  help  him.  That  is  the  "only  evidence 
permissible,"  says  the  statute,  and  the  court  has  no  power  to  dispense 
with  its  requirement  in  any  case,  however  great  its  hardship.  The 
court  is  itself  but  the  servant  of  the  law,  and  equally  bound  with 
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others  to  follow  and  obey  it.  If  the  collector  refuses  to  the  Chinese 
laborer  any  rights  to  which,  under  the  restriction  act,  he  is  entitled, 
he  should  apply  to  the  superior  of  the  collector  at  Washington,  the 
head  of  the  treasury  department,  for  proper  instructions  to  him.  The 
court  has  no  supervising  jurisdiction  over  the  manner  in  which  he 
discharges  his  duty. 

■  The  writ  must  therefore  be  discharged  and  the  petitioner  be  re- 
manded. If,  as  stated  by  counsel,  the  vessel  on  which  the  petitioner 
arrived  has  left  the  port  of  San  Francisco  since  his  arrival,  the  mar- 
shal can  place  him  on  any  other  vessel  of  the  steam-ship  company, 
when  it  is  about  to  depart  for  China,  to  be  deported,  and  for  the  ex- 
penses attending  the  charge  of  the  party  and  his  removal  the  com- 
pany will  be  liable.  Act  of  1884,  §  12.  The  acts  of  congress,  both 
original  and  amendatory,  contemplate  that  parties  unlawfully  bring- 
ing here  laborers  prohibited  from  landing,  shall  take  them  back  to 
the  country  from  which  they  are  brought,  or  at  least  beyond  the  ju- 
risdiction of  the  United  States;  and  the  steam-ship  company  cannot 
escape  from  this  duty  by  the  departure  of  the  vessel  on  which  they 
are  brought,  or  any  change  in  its  officers  or  management. 
Writ  dismissed  and  petitioner  remanded. 

Sawyer,  J.  On  the  argument  of  this  case  before  myself  and  the 
district  judge  we  were  both  satisfied  that  the  petitioner  was  not  en- 
titled to  land  on  the  presentation  to  the  deputy  collector  of  his  pre- 
liminary white  tag,  delivered  to  him  at  the  custom-house  as  evidence 
of  his  right  to  the  proper  certificate,  accompanied  by  the  explanation 
given  of  his  failure  to  produce  the  certificate  required  by  the  act,  and 
the  other  evidence,  satisfactory  if  admissible,  produced  of  his  resi- 
dence in  San  Francisco  at  the  date  of  the  treaty  of  November  17, 
1880;  and  we  were  prepared  to  decide  that  he  must  be  remanded  to 
the  custody  of  the  master  of  the  steam-ship  on  which  he  arrived,  to 
be  transported  to  China,  whence  he  came. 

We  held,  in  the  case  of  In  re  Leong  Yick  Dew,  19  Fed.  Rep.  490, 
that  under  the  act  of  1882,  in  force  at  the  date  of  his  departure,  the 
prescribed  certificate  is  the  only  evidence  upon  which  a  Chinese  la- 
borer, to  whom  the  provisions  of  section  4  are  applicable,  can  be  per- 
mitted to  land.  The  same  ruling  was  made  by  the  district  judge  in 
the  case  of  In  re  Shong  Toon,  21  Fed.  Rep.  386.  Under  the  amend- 
atory act  of  1884,  if  that  act  were  applicable,  the  certificate  pre- 
scribed in  section  4  of  the  act  is  in  express  terms  made  the  only  evi- 
dence upon  which  a  Chinese  laborer,  to  whom  the  provisions  of  that 
section  are  applicable,  is  authorized  to  be  landed.  The  language  is 
not  open  to  any  other  possible  construction.  Such  was  the  view, 
generally  expressed,  taken  by  us  in  the  case  of  In  re  Ah  Quan,  21 
Fed.  Rep.  182. 

The  petitioner  in  this  case  was,  undoubtedly,  entitled  to  his  cer- 
tificate, but  he  was  negligent  in  not  procuring  it.    It  was  his  own 
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fault  that  he  departed  without  it.  At  all  events*  whether  he  was 
negligent  or  not,  the  law  prescribes  this  certificate  as  the  only  evi» 
dence  of  his  right  to  re-enter  the  country,  and  we  are  not  authorized 
to  dispense  with  it  on  the  grounds  set  up,  or  any  other.  If  he  did 
not  obtain  his  certificate,  it  was  not  the  fault  of  the  law.  The  certif- 
icate is  made  by  the  statute  the  only  admissible  evidence  of  a  right 
to  re-enter  the  United  States.  If,  from  his  own  failure  to  pursue 
the  mode  prescribed  by  the  statute,  and  reasonable  regulations  made 
by  the  collector  for  the  purpose  of  facilitating  the  performance  of  the 
duties  imposed  upon  him  by  law  in  relation  to  departing  Chinese,  a 
party  fails  to  obtain  the  prescribed  certificate;  or  if,  for  any  reason, 
the  officers  appointed  to  execute  the  law  either  rightfully  or  wrong, 
fully  refuse  to  furnish  the  certificate,  this  affords  no  ground  for  the 
courts  to  dispense  with  it.  No  dispensing  power  has  been  conferred 
upon  the  courts.  The  fault  is  not  with  the  law,  in  such  cases,  but 
with  the  party  himself,  or  in  the  administration  of  the  law  by  the 
duly-appointed  officers,  and  the  remedy,  in  either  case,  is  not  to  be 
found  in  any  dispensing  power  in  the  courts.  The  courts  must  ad- 
minister the  law  as  they  find  it,  however  severe  in  its  requirements, 
and  they  are  not  authorized  to  amend  or  abrogate  it.  If  the  law 
works  hardship  in  particular  cases,  the  remedy  must  be  sought  else- 
where. While  this  was  our  view,  the  question  is  one  of  international 
importance,  and  there  being  no  appeal  to  the  supreme  court,  where 
such  questions  should  be  determined,  and  a  justice  of  that  court, 
having  jurisdiction  to  determine  the  question  in  the  circuit  court,  be- 
ing daily  expected,  we  deemed  it  but  just  and  proper  that  the  ques- 
tion should  be  reargued  and  resubmitted  for  our  joint  consideration 
and  decision .  Our  own  views,  it  was  thought,  might  possibly  be  modi- 
fied by  consultation  and  further  discussion,  or,  in  case  of  a  differ- 
ence of  opinion,  the  question  involved,  of  so  great  importance,  might 
then  be  brought  before  the  highest  tribunal  of  the  land  on  a  certifi- 
cate of  opposition  of  opinion,  and  thus  be  authoritatively  arid  finally 
determined.  Upon  such  further  argument  and  consideration  we  are 
fully  confirmed  in  the  correctness  of  the  conclusion  before  reached, 
and  we  therefore  concur  in  the  order  remanding  the  petitioner. 

It  has  been  suggested  that  the  steam-ship  has  departed,  and  the 
question  has  arisen  and  been  fully  argued  as  to  what  shall  be  done 
with  the  petitioner  in  that  case.  Section  9  of  the  act  requires  the 
collector  of  the  port,  or  his  deputy,  to  go  on  board  steam-ships  from 
foreign  ports  having  on  board  Chinese  passengers,  examine  such 
passengers,  and  compare  the  required  certificates  produced  with  his 
list  and  with  the  passengers.  And  it  then  provides  that  "no  passers 
ger  shall  be  allowed  to  land  in  the  United  States  from  such  vessel  in. 
violation  of  law."  They  are  to  remain  on  the  vessel,  to  be  carried 
away  from  the  country,  and  the  master  who  should  permit,  or  aid  and 
abet,  the  unlawful  landing  of  one  of  such  persons  would  be  guilty 
of  the  offense  created  by  the  statute.    In  obedience  to  the  determi- 
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nation  of  the  collector  in  this  case,  the  master  refused  to  permit  the 
petitioner  to  land,  and,  this  detention  being  claimed  to  be  unlawful, 
a  writ  of  habeas  corpus  was  sued  out  to  have  the  question  as  to 
whether  the  detention  is  lawful  or  unlawful  judicially  determined. 
This  is  a  right  which  the  law  of  the  land  gives  him.  The  number  of 
.this  class  of  oases  is  such  that  it  is  found  impossible,  in  practice,  to 
determine  all  the  cases  before  the  departure  of  the  steamer,  and  it 
becomes  necessary,  in  such  cases,  to  take  the  petitioner  into  the  cus- 
tody of  the  court,  otherwise  he  would  be  carried  beyond  its  jurisdiction 
pending  the  proceeding,  and  his  petition  be  thus  rendered  of  no  avail. 
When  the  body  is  produced  in  court  the  petitioner  is,  for  the  time 
being,  in  the  custody  of  the  law,  and  he  can  be  temporarily  committed 
to  the  custody  of  the  party  producing  him,  if  deemed  safe  to  do  so,  or 
committed  to  the  custody  of  the  marshal,  or  admitted  to  bail,  until 
the  lawfulness  of  the  detention  can  be  inquired  into  and  determined. 
In  such  case,  when  the  steamer  is  about  to  regularly  depart  on  its 
duly  appointed  voyage,  and  a  party  so  confined  is  produced  on  a  writ 
of  hibeas  corpus  and  admitted  to  bail,  or  committed  to  the  custody 
of  the  marshal  pending  the  investigation,  although  actually  on  shore 
he  is  only  provisionally  so,  and  he  has  not,  in  contemplation  of  law, 
been  landed,  but  only  held  in  the  custody  of  the  law  till  it  can  be 
determined  whether  or  not  he  is  entitled  to  land.  When  that  ques- 
tion has  been  determined  against  ■  the  petitioner,  I  have  no  doubt  of 
the  power  of  the  court  to  remand  him  on  board  the  ship  to  the  cus- 
tody of  the  master,  whether  it  be  the  same  master  or  another  who 
has  in  the  mean  time  taken  his  place ;  and,  if  the  ship  has  departed 
pending  the  proceeding,  that  the  petitioner  can  be  detained  by  the 
marshal,  by  the  order  of  court,  till  the  return  of  the  ship,  to  be 
then  placed  on  board  by  the  marshal  in  the  custody  of  the  master, 
and  that  it  is  the  duty  of  the  master  to  receive  him,  and  not  there- 
after to  permit  him  to  land.  In  such  case  the  party  has  only  been 
provisionally  taken  from  the  ship  out  of  the  custody  of  the  master, 
who  detains  him  in  his  character  as  master  controlling  the  ship,  and 
not  in  his  individual  personal  character.  He  is  taken  into  the  cus- 
tody of  the  law  solely  for  the  purpose  of  securing  his  discharge  in 
case  his  detention  proves  to  be  unlawful.  He  has  not,  in  contempla- 
tion of  law,  been  landed  at  all;  he  is  still  under  control. 

It  has  been  suggested  that  the  master  might  refuse  to  receive  him 
after  his  departure  and  subsequent  return  to  port.  So  he  might  re- 
fuse to  receive  him  before  his  departure.  But  in  either  event,  as 
the  petitioner  has  been  only  provisionally  in  the  custody  of  the  law, 
and  not  landed  in  contemplation  of  law,  such  refusal  would,  in  my 
judgment,  constitute  an  aiding  and  abetting  or  permitting  the  landing 
of  a  person  not  lawfully  entitled  to  enter  the  United  States,  within 
the  meaning  of  the  provisions  of  sections  1  and  2  of  the  restriction 
act,  and  both  the  master  so  aiding  and  abetting  or  permitting  the 
unlawful  landing,  and  the  ship  under  his  command,  would  incur  the 
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penalties  denounced  by  sections  10,  11,  and  12  of  said  act.  The 
vessel — the  instrument,  or  the  res — employed  in  unlawfully  bringing 
the  party  into  the  United  States,  as  well  as  its  master,  is  held  re- 
sponsible as  a  participant  in  the  unlawful  act.  In  case  it  is  made 
to  appear,  by  the  return  of  the  marshal,  that  the  vessel  has  departed, 
I  have  no  doubt  of  the  authority  of  the  court,  under  the  provisions 
of  section  12  of  the  act,  by  its  writ  or  order,  to  empower  the  marshal 
to  remove  the  petitioner  remanded  to  the  country  whence  he  came, 
by  any  other  vessel  conveniently  available  for  the  purpose,  at  the  ex- 
pense ot  the  United  States,  as  being  a  person  "found  to  be  one  not 
lawfully  entitled  to  be  or  remain  in  the  United  States."  The  direc- 
tion contained  in  the  statute,  "cause  to  be  removed,"  involves  the 
power  to  use  the  necessary  means  to  accomplish  the  required  object. 
We  so  substantially  held  in  In  re  Chon  Goo  Pooi.  And  the  district 
judge  also  so  held  in  the  case  of  In  re  Chin  Ah  Sooey,  21  Fed.  Rep. 
393.  .  This  power  existing  in  the  court,  I  can  perceive  no  good  reason 
why  the  order  remanding  the  petitioner  may  not,  in  the  first  instance, 
be  in  the  alternative,  commanding  the  marshal  to  return  him  to  the 
custody  of  the  master  of  the  vessel  on  which  he  came,  and,  in  case 
it  shall  be  found  by  the  marshal  that  the  vessel  is  gone,  that  he  place 
him  on  board  on  the  return  of  the  vessel ;  or,  on  the  direction  of  the 
court,  that  he  remove  him  to  the  country  whence  he  came,  upon  any 
other  vessel  conveniently  available  for  the  purpose,  at  the  expense  of 
the  United  States,  to  be  afterwards  recovered  from  the  parties  liable 
therefor  under  the  statute. 

In  my  judgment,  the  petitioner  must  be  remanded,  and  in  case  it 
shall  prove  to  be  impracticable  to  return  him  on  board  the  vessel  on 
which  he  came,  by  reason  of  the  departure  and  probable  non-return 
of  the  vessel  at  an  early  day,  that  the  marshal  be  directed  to  return 
him  to  China,  whence  he  came,  on  some  other  vessel  available  for 
the  purpose,  at  the  expense  of  the  United  States,  which  expense  may 
be  recovered,  under  section  12,  from  the  parties  responsible  for  bring- 
ing him  hither. 


Patents  for  Inventions — Composition  for  Artificial,  Ivory — Novbltt. 

Patent  No.  89,531,  granted  April  27, 1869,  to  William  M.  Welling,  for  an  im- 
proved composition  for  artificial  ivory,  is  void  for  want  of  novelty,  and  because 
it  does  not  disclose  an  advance  in  the  art 

On  Bill,  etc.    Suit  No.  3. 

Betti,  Atterbury  <£■  Betts,  for  complainant 

Rowland  Cox,  for  defendants. 


Welling  and  others  v.  Cbanb  and  others. 
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Nixon,  J.  This  suit  is  brought  to  recover  profits  and  damages  for 
the  infringement  of  letters  patent  numbered  89,531,  dated  April  27, 
1869,  and  granted  to  William  M.  Welling,  for  an  "improved  compo- 
sition for  artificial  ivory. " 

The  defendants  contend  that  the  patent  is  void  (1)  because  it  is 
wanting  in  novelty;  (2)  because  the  specification  is  fatally  defective; 
and  (3)  because  the  patent  does  not  disclose  an  advance  in  the  art. 
The  patent  is  for  a  composition.  The  patentee  claims  that  he  has 
invented  and  made  a  new  and  useful  compound  resembling  ivory. 
In  the  specifications  he  states  that  he  uses  of  kaolin,  in  fine  powder, 
about  ten  parts,  by  weight,  to  one  part,  by  weight,  of  shellac,  also 
finely  ground.  After  intimately  mixing  these  powders  together,  by 
sifting  or  otherwise,  and  adding,  if  desired,  a  small  portion  of  gum 
camphor,  he  passes  the  product  through  heated  rollers  that  melt  the 
shellac  and  produce  a  piastre  mass,  which  renders  the  union  of  the 
shellac  and  kaolin  so  intimate  that  the  mass  is  homogeneous,  and 
when  pressed  into  molds,  while  still  warm,  has  the  appearance  of 
ivory.  Different  colors  of  the  article  may  be  secured  by  adding  any 
desired  coloring  matter  with  the  kaolin  and  shellac. 

The  new  composition,  for  which  the  patent  was  granted,  consists 
of  a  mechanical  mixture  of  kaolin  and  shellac  in  certain  definite  pro- 
portions,— the  kaolin  to  give  it  body,  and  the  shellac  to  effect  an  ad- 
hesion of  the  parts.  The  testimony  shows  that  the  use  of  these  in- 
gredients, in  combination,  was  not  new.  A  number  of  patents  were 
exhibited  to  prove  this.  In  some  of  them,  kaolin  is  specifically  men- 
tioned as  a  desirable  body-giving  agent,  in  connection  with  shellac, 
to  impart  adhesiveness.  In  others,  "all  earths, dried  and  powdered," 
"finely  powdered  porcelain,  or  other  baked  earths,"  "argilaceous 
earths, "  and  like  descriptions  of  inert  materials,  are  designated,  and 
it  will  hardly  be  disputed  that  all  of  these  substances  are  equivalents 
of  kaolin.  It  was  no  more  invention  to  substitute  kaolin  for  any  of 
these,  than  to  make  door-knobs  of  clay  or  porcelain,  instead  of  iron, 
brass,  wood,  or  glass,  which  has  been  previously  used.  See  Hotch- 
kis8  v.  Greenwood,  11  How.  248;  Smith  v.  Goodyear  Co.  93  U.  S. 
486. 

The  only  questions  left  in  the  case  are,  whether  this  combination, 
in  the  proportions  stated  in  the  patent,  produced  any  new  and  use- 
ful result;  and,  if  so,  whether  the  defendants  have  infringed  by  using 
it  in  these  proportions.  I  think  that  both  of  these  questions  must 
be  answered  in  the  negative,  and  against  the  complainants.  The 
weight  of  the  evidence  does  not  give  support  to  the  alleged  value  of 
the  patented  composition,  oxcept  for  poker  checks  and  martingale 
rings.  It  is  not  strong  enough  to  be  useful  in  the  manufacture  of 
billiard  balls,  piano  keys,  knife  handles,  or  any  articles  which  are 
liable  to  be  cracked  or  broken  by  coming  in  contact  with  other  sub- 
stances. - 

It  is  also  quite  elear  that  the  proportions  mentioned  in  the  patent 
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do  not  yield  the  best  results,  and  that  the  patentee  himself  early 
abandoned  their  uee.  He  says  he  does  not  remember  when  he  quit 
using  two  parts  of  kaolin  to  one  of  shellac,  but  that  he  ascertained 
some  years  ago  that,  in  order  to  secure  a  more  ivory-like  appearance 
to  the  manufactured  articles  in  making  up  the  composition,  he  was 
obliged  to  reduce  the  quantity  of  kaolin,  and  to  substitute  therefor 
"a  lead,"  and  that  he  varied  the  proportions  so  muoh  that  in  some 
cases  he  used  equal  parts  of  kaolin  and  shellac,  and  in  others  one 
part  of  shellac  and  from  one  and  a  quarter  to  one  and  three-quarters 
of  kaolin,  and  one  part  of  "a  lead."  It  does  not  appear  that  the 
defendants  have  adhered  any  more  closely  to  the  proportions  of  the 
patent  than  the  patentee  himself.  After  full  consideration,  I  am  not 
able  to  give  any  construction  to  the  claim  of  the  patent  which  will 
constitute  them  infringers,  and  the  bill  of  complaint  must  be  dis- 
missed, with  costs. 


Patents  fob  Intentions — Couplings  for  Cultivators — Claim  1  or  Patent 
No.  190,816— Patentability — Anticipation— Infringement. 

The  first  claim  of  letters  patent  No.  190,816,  granted  to  William  P.  Brown, 
May  15,  1877,  for  an  improvement  in  couplings  for  cultivators,  construed,  and 
held,  that  Brown's  device  was  a  patentable  invention,  not  anticipated  by  Coon- 
rod's  patent  of  1867,  Stover's  patent  of  1870,  or  Haalup's  patent  of  1872,  and 
was  infringed  by  the  device  of  defendant. 

In  Equity. 

A.  W.  Train  and  George  H.  Christy,  for  complainant. 

West  <t  Bond  and  Coburn  &'  Thacher,  for  defendant. 

Blodgett,  J.  The  complainant  in  this  case  seeks  an  injunction 
and  accounting  against  the  defendant  for  the  alleged  infringement  of 
the  first  claim  of  patent  No.  190,816,  granted  to  William  P.  Brown, 
May  15, 1877,  for  an  improvement  in  couplings  for  cultivators.  The 
patentee  states : 

"My  invention  relates  to  an  improved  form  of  coupling  for  fastening  the 
forward  ends  of  the  beams  of  plows  or  gangs  to  the  axle  of  a  wheeled  culti- 
vator. The  improvement  consists  in  the  particular  construction  and  arrange- 
ment of  a  tube  or  pipe-box  turning  loosely  upon  the  horizontal  ends  of  the 
crank-axle,  and  connected  through  an  adjustable  stirrup  or  sleeve  and  bracket 
with  a  head  having  a  long  bearing  at  right  angles  to  the  pipe-box,  to  which 
head  the  forward  ends  of  the  plow-beams  are  bolted,  while  the  pipe-box  is 
provided  with  means  for  turning  it  against  the  gravity  of  the  attached  culti- 
vators in  the  rear,  whereby  the  said  cultivators  are  manipulated  with  greater 
ease,  as  hereinafter  more  fully  described. "   

The  distinctive  feature  of  this  device,  which  is  now  brought  to  the 
attention  of  the*oonrt  in  this  case,  is  the  auxiliary  power  applied  by 
means  of  the  pipe-box  and  an  arm  projecting  upward  therefrom  to 
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aid  in  lifting  and  manipulating  the  plows  by  means  of  a  spring  at- 
tached  to  the  lever  or  arm,  so  as  to  utilize  the  force  of  the  spring. 
It  is  obvious  from  an  inspection  of  the  device  as  exhibited  by  com- 
plainant's model  that  some  other  force  may  be  substituted  for  the 
spring.  The  patentee  suggests  that  this  may  be  done  by  weights,  or 
by  utilizing  the  draft  of  the  team  for  the  desired  purpose.  By  means 
of  the  pipe-box,  which  rorates  loosely  upon  the  horizontal  portion  of 
the  crank-axle  and  tue  stirrup  rigidly  attached  thereto,  with  a  ver- 
tical bolt  connecting  the  ends  of  the  plow-beams  to  this  stirrup,  and 
thereby  connecting  the  plow  to  the  axle,  a  vertical  motion  of  the  plow 
is  secured,  while  by  means  of  the  bolt  connecting  the  beams  to  the 
stirrup  a  horizontal  motion  is  given.  We  have  then  a  plow-beam 
carrying  one  or  more  cultivators  attached  to  the  axle  of  the  carriage 
with  a  free  lateral  or  horizontal  and  vertical  motion.  The  plows  thus 
geared  to  the  axle  would  naturally  drag  heavily  upon  the  ground,  and 
it  requires  the  exercise  of  considerable  strength  on  the  part  of  the  op- 
erator or  plowman  to  handle  them,  either  to  ihrow  them  out  of  the 
ground,  raise  them  up  when  you  wish  to  turn  a  corner,  or  travel 
from  point  to  point,  or  even  raise  them  slightly  for  the  purpose  of 
passing  over  an  obstruction.  The  device  in  this  case  is  intended  to 
facilitate  the  raising  of  the  plow  for  any  of  the  purposes  mentioned 
or  desired,  and  to  accomplish  this  result  the  arm,  M,  extends  upward 
from  the  inner  end  of  the  pipe-box  to  a  sufficient  height  to  form  a 
lever  designed  to  rock  or  roll  the  pipe-box  upon  the  axle,  and  the  plow, 
being  rigidly  attaohed  vertically  to  the  pipe-box  by  the  means  de- 
scribed, the  hind  end  is  either  wholly  or  partly  lifted  from  the  ground, 
thereby  relieving  the  plowman  of  a  material  part  of  his  labor. 

The  defendant  is  charged  with  infringing  the  first  claim  of  the 
patent,  which  is — 

"(1)  The  pipe-box  provided  with  a  projection  adapted  to  co-operate  with  a 
spring,  weight,  or  the  draught,  to  rock  the  said  pipe-box  against  or  with  the 
weight  of  the  rear  cultivators  or  plow,  substantially  as  and  for  the  purpose 
described." 

In  his  specifications  the  patentee,  as  already  suggested,  intimates 
that  the  draught  of  the  team  may  be  utilized  to  either  lift  the  plows  in 
the  same  manner  as  they  are  lifted  or  partly  lifted  by  the  spring,  or 
the  same  force  may  be  applied  to  hold  the  plows  down  and  cause 
them  to  run  deeper  into  the  ground,  and  this  result  he  proposes  to 
accomplish  by  providing  another  projection  upon  the  pipe-box  near 
the  hub  of  the  wheel,  extending  both  above  and  below  the  center  of 
the  axle,  which  projection  he  designates  as  M\  This  projection,  M', 
is  so  arranged  as  to  allow  of  applying  some  part  of  the  draught-power 
of  the  team  by  hooking  the  draught-rod  into  the  lower  projection  when 
it  is  wished  to  hold  the  plows  down,  and  into  the  upper  part  .of  the 
arm,  M',  when  it  is  desired  to  have  the  power  operate  against  the 
gravity  of  the  plow.  Much  discussion  was  had  upon  the  hearing  as 
to  the  construction  to  be  given  to  this  claim,  the  defendant's  counsel 
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and  experts  contending  with  much  ingenuity  and  acumen  that  the 
words  "against  or  with  the  weight  of  the  rear  cultivators  or  plows" 
should  be  read  "against  and  with  the  weight,"  etc.  To  my  mind 
there  is  no  ambiguity  or  uncertainty  in  this  claim.  This  inventor 
thought  at  least  that  both  the  methods  of  utilising  the  devices  for 
rocking  the  pipe-box  upon  the  axle  wore  new,  and  he  sought  in  this 
claim  to  cover,  as  it  seems  to  me,  both  the  arm,  M,  and  the  arm,  M', 
for  the  purposes  to  which  he  intended  to  apply  them.  It  is  mani- 
fest to  my  mind  that  the  projection  adapted  to  co-operate  with  a 
spring,  mentioned  in  the  first  and  second  lines  of  the  claim,  is  the 
arm,  M,  and  that  in  this  claim,  as  well  as  in  the  specifications  gen- 
erally, when  the  patentee  talks  of  a  projection  intended  to  co-operate 
with  a  spring  or  weight  he  has  reference  to  the  arm,  M,  which  he 
specially  designs  for  that  purpose.  He,  however,  wished  to  preserve 
the  benefit  of  the  projection,  M',  if  it  should  be  found  practically  use- 
ful, and  hence  made  his  claim  comprehensive  enough  to  cover  that 
part  of  his  invention.  It  is  obvious  that  the  arm,  M,  and  spring,  N, 
as  shown  in  the  drawings  and  model,  can  only  operate  to  rock  the 
pipe-box  against  the  weight  of  the  plow,  or,  in  other  words,  to 'help 
lift  the  plows  from  the  ground.  It  is  equally  obvious  that  by  revers- 
ing the  spring  and  attaching  it  to  the  rear  of  the  arm,  M,  it  would 
operate  with  the  gravity  of  the  plows  and  aid  in  holding  the  rear  of 
the  plows  upon  the  ground;  but  the  only  suggestion  made  in  the 
specifications  of  a  mode  for  rooking  the  pipe-shaft  backward,  so  as  to 
hold  the  plows  more  firmly  upon  the  ground,  is  by  means  of  the  arm, 
M',  and  there  is  nothing  in  the  proof  tending  to  show  that  this  spe- 
cial device  has  been  found  useful  or  adopted  in  practice.  It  seems 
to  me  that  whatever  allusion  there  may  be  in  this  first  claim  to  this 
arm  or  projection,  M\  may  be  considered  as  coming  within  the  well- 
known  maxim  in  pleading  "Utile  per  inutile  non  tritiatw," — that 
which  is  serviceable  is  not  rendered  invalid  by  that  which  is  useless. 
Whatever  part  of  this  claim  may  be  deemed  to  have  reference  to  the 
projection,  M',  it  seems  to  me  is  of  no  moment,  for  the  purposes  of  this 
case,  at  least,  for  it  is  not  claimed  that  defendants  use  this  part  of  this 
claim  or  anything  equivalent  to  it.  The  prominent  feature  of  this 
device  as  described  in  this  elaim  is  the  pipe-box,  arm,  M,  and  spring; 
to  aid  in  lifting  the  rear  of  the  plow,  and  the  claim  seems  to  me  to 
sufficiently  cover  and  clearly  describe  this  portion  of  the  device. 

The  defendant  further  insists  that  this  first  claim  is  void  because 
the  matter  thereof  is  old,  and  had  been  anticipated  in  prior  devices 
and  patents  upon  the  same  subject.  Without  analyzing  the  charac- 
teristics and  features  of  a  large  number  of  prior  patents  put  into  this 
ease,  several  of  which  show  some  elements  used  in  complainant's 
organization,  it  is  sufficient  to  say  that  the  Goonrod  cultivator  of  De- 
cember, 1867,  and  the  Stover  cultivator  of  November,  1870,  both 
show  pipe-boxes  so  working  on  an  axle  as  a  means  by  which  a  plow- 
beam  is  attached  to  the  axle  of  a  cultivator  carriage  so  as  to  secure 
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vertical  motion.  It  is  conceded  by  the  complainant  that  Brown  sub- 
stantially began  where  Stover  left  off , — that  is,  Stover  had  attached  the 
end  of  his  plow-beam  to  the  axle  through  the  instrumentality  of  a 
pipe-box,  which  rocked  or  worked  upon  the  axle,  thereby  allowing  a 
vertical  tilting  motion  to  the  plow-beam ;  but  I  do  not  find  in  any  of 
the  numerous  patents  cited  any  suggestion  of  the  peculiar  auxiliary 
means  of  assistance  for  raising  the  rear  of  the  plows  out  of  the  ground, 
such  as  is  shown  in  Brown's  device  in  this  patent.  It  is  also  true 
that  the  Haslup  patent  of  1872  shows  a  pipe-box  on  the  axle,  with  an 
arm  or  lever,  O,  extending  upward  from  the  pipe-box,  by  which  the 
driver  could  raise  the  plows  from  the,  ground ;  but  that  was  a  riding 
cultivator,  and  the  function  of  the  lever  was  different  from  that  of 
Brown's  projection.  So,  also,  it  appears  from  the  proofs  that  prior 
to  the  patent  now  under  consideration  one  or  more  devices  had  been 
patented  or  put  in  public  use  for  using  a  spring  or  other  equivalent 
force  to  aid  in  raising  the  rear  of  the  plows  out  of  the  ground;  but 
the  attachment  for  that  purpose  was  made  upon  the  beam  or  handle 
back  of  the  joint  where  the  plow  was  connected  with  the  axle,  and 
was  practically  of  but  little  use,  because,  as  the  plows  swayed  out  of 
the  line  of  draught  in  either  direction  for  the  purpose  of  following  a 
crooked  row  of  plants,  or  of  avoiding  plants  out  of  the  line,  or  for 
the  purpose  of  avoiding  an  obstruction,  the  spring  worked  against  the 
strength  of  the  plowman,  and  he  was  obliged,  in  order  to  change  the 
direction  of  his  plows,  frequently  to  overcome  the  force  of  the  spring, 
which  became  a  serious  objection  in  practical  tilling.  This  patentee, 
however,  applied  the  lifting  lever  by  which  the  plows  were  raised  out 
of  the  ground  praotically  to  the  end  of  the  plow-beam,  because  the 
projection,  M,  and  the  plow-beam  being  both  for  the  purpose  of  verti- 
cal motion  rigidly  attached  to  the  pipe-box,  the  rocking  of  the  pipe- 
box  by  the  projection  or  lever,  M,  tilted  or  lifted  the  rear  of  the  plows 
without  in  any  manner  interfering  with  the  side  or  horizontal  action 
of  the  plows. 

It  is  argued  that  the  attachment  of  the  lifting  force  to  the  end  of 
the  plow-beam  by  means  of  the  lever,  M,  has  in  it  nothing  new  or 
patentable,  when  we  consider  that  the  lifting  force  of  the  spring  or 
weight  had,  before  this  inventors'  present  patent,  been  applied  at  a 
point  behind  the  end  of  the  beam;  but  this,  it  strikes  me,  is  one  of 
the  cases  where  the  change  in  the  location  of  the  lever  makes  this 
device  a  success  where  prior  efforts  in  the  same  direction  had  been 
failures.  The  fact  that  not  only  the  defendant  in  this  case  but  other 
large  manufacturers  of  cultivators  have  at  once  adopted,  substantially, 
the  same  auxiliary  lifting  device  shown  in  the  complainant's  patent, 
is  evidence  of  the  popular  acceptance  of  this  as  the  practical  solution 
of  many  Of  the  difficulties  which  had  been  encountered  in  the  attempt 
to  use  the'  older  devices,  and  is  such  a  ohange  and  improvement  as 
required :  more  than  mere  mechanical  skill,  and  brings  this  device 
fairly  within  the  domain  of  the  patent  law. 
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I  do  not,  therefore,  find  in  the  older  devices  anything  which  seems 
to  me  to  have  anticipated  or  suggested  this  device.  The  Btover  de- 
vice became  known  in  1870,  and  yet  for  nearly  seven  years  after- 
wards no  such  step  was  made  as  is  shown  in  complainant's  patent. 
So,  too,  this  same  patentee,  Brown,  in  1872,  instructed  the  world 
how  to  apply  the  lifting  force  of  a  spring  or  weight  to  aid  in  raising 
the  rear  of  a  plow  by  means  of  an  attachment  upon  the  body  of  the 
plow  behind  the  coupling,  but  no  one  was  instructed  by  either  Stover 
or  the  Brown  device  of  1872  to  apply  the  lifting  force  at  the  end  of 
the  plow  by  means  of  a  lever  projecting  upward  from  the  end  of  the 
beam ;  and  the  fact  that  these  older  devices,  whioh  it  is  now  olaimed 
were  susceptible  of  being  modified  by  mere  mechanical  skill  into  a 
machine  in  its  operation  and  effect  like  that  shown  by  the  complain- 
ant's patent,  rested  without  any  such  modification  until  the  present 
patent  was  promulgated,  is  quite  conclusive  proof  to  me  that  it  re- 
quired something  more  than  mere  mechanical  skill  to  produce  what 
is  shown  in  this  patent.  By  the  patent  now  under  consideration  the 
patentee  made  an  improvement  in  advance  of  what  he  had  done  by 
his  patent  in  1872,  and  immediately  upon  the  advantages  of  this 
later  device  being  exhibited  to  the  public  the  defendant  and  other 
manufacturers  have  seized  upon  it  as  meeting  a  felt  want,  and  as- 
sumed to  appropriate  it  to  their  own  use. 

The  defendant  further  contends  that  it  does  not  infringe  this  pat- 
ent; but  I  find  in  its  device — First,  the  pipe-box  adjusted  to  rock  upon 
the  horizontal  portion  of  the  axle ;  second,  in  all  its  essential  elements 
of  function  and  operation  the  stirrup  by  which  the  pipe-box  is  fixed 
to  the  end  of  plow-beam;  and,  third,  the  arm  or  projection,  M,  ex- 
tending upward  from  the  pipe-box  so  as  to  form  a  lever  by  which  the 
pipe-box  may  be  rocked  upon  the  axle,  and  thereby  aid  in  lifting  the 
rear  of  the  plow  from  the  ground.  I  do  not  find  in  the  defendants' 
structure  the  auxiliary  or  incidental  projection,  M',  described  in  the 
complainant's  patent,  but,  as  I  have  already  said,  I  do  not  think  that 
the  failure  to  use  this  portion  of  the  complainant's  device  authorizes 
or  makes  it  allowable  to  use  what  I  deem  the  essential  element  of 
the  complainant's  patent, — the  pipe-box  mode  of  attaching  it  to  -the 
plow-beam  and  projection,  M,  or  its  equivalent. 

I  therefore  find  that  the  defendants  infringe  the  first  claim  of  the 
complainant's  patent,  and  that  the  complainant  is  entitled  to  dam- 
ages, and  accounting  therefor. 
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(Circuit  Court,  K  D.  Illinois.   August  4, 1884.) 


Patents  fob  Inventions— Patent  No.  190,816— Oman  1  and  2 — Intrins*- 

MENT.  1 

The  defendant's  cultivator  compared  with  patent  No.  190,816,  sustained  in 
Brown  Manufg  Co.  v.  Deere,  ante,  709,  and  Add,  that  the  first  and  second  claims 
thereof  are  infringed  by  defendant. 

In  Equity. 

A.  W.  Train  and  George  H.  Christy,  for  complainant. 

West  dc  Bond  and  Coburn  &  Thacher,  for  defendant. 

Blodgett,  J.  In  this  suit  the  defendant  was  charged  with  the  in- 
fringement of  letters  patent  No.  190,816,  dated  May  16, 1877,  issued 
to  William  P.  Brown,  for  an  improvement  in  couplings  for  cultiva- 
tors. I  have  already  discussed,  in  the  case  of  the  5a me  Complain- 
ant against  Deere  <k  Co.,  ante,  709,  all  the  questions  made  in  this 
case  except  that  of  infringement.  In  this  case  the  defendant  is 
charged  with  infringing  the  first  and  second  claims  of  this  patent, 
which  are  as  follows: 

"(1)  The  pipe-box  provided  with  a  projection  adapted  to  co-operate  with  a 
spring,  weight,  or  the  draught,  to  rock  the  said  pipe-box  against  or  with  the 
weight  of  the  rear  cultivators  or  plows,  substantially  as  and  for  the  purpose 
described.  (2)  The  combination,  with  the  crank-axle  and  the  gangs  or  plows, 
of  the  pipe-box,  having  arm,  M,  the  spring,  N,  attached  to  the  main  frame, 
the  head,  I,  and  the  stirrup,  G,  or  its  equivalent,  having  brackets,  H,  and 
pivot-bolt,  6,  and  fastened  to  the  pipe-box,  substantially  as  and  for  the  pur- 
pose described." 

I  find  in  the  defendant's  cultivator  a  pipe-box  substantially  the 
same  in  its  funotion  and  operation  as  that  provided  in  complainant's 
patent,  to  which  I  also  find  a  plow  attached  by  means  of  a  bracket 
cast  upon  and  as  a  part  of  the  pipe-box-;  and  this  bracket  seems  to 
me  in  every  particular  to  take  the  place  and  be  the  equivalent  of  the 
stirrup,  G,  shown  in  the  complainant's  patent.  It  performs  the  same 
function  in  the  mechanism;  and  does  in  every  particular  the  same 
work  as  the  complainant's  Btirrup.  The  plow  has,  by  means  of  the 
pipe-box,  and  the  bracket  or  stirrup  and  coupling-pin,  the  same  side 
and  vertical  motion  which  are  given  in  the  complainant's  patent,  and 
which  are  the  purpose  and  object  of  this  complainant's  device.  I 
also  find  a  projection,  not  cast  upon  and  made  an  integral  part  of 
the  pipe-box,  as  is  complainant's  projection,  M,  but  a  vertical  pro- 
jection which  is  rigidly  attached  to  the  end  of  the  pipe-box,  and  per- 
forms the  same  function,  and  operates  in  the  same  manner  and  for 
the  same  purpose,  in  connection  with  a  spring,  as  the  arm  or  pro- 
jection attached  to  the  complainant's  pipe-box.  The  mere  fact  that 
this  projection  is  constructed  separately  from  the  pipe-box  and  then 
rigidly  attached  thereto,  does  not,  it  seems  to  me,  in  any  degree  jus- 
tify the  defendant  in  the  use  of  this  device.   It  seems  to  me  a  clear 
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and  palpable  infringement  of  that  portion  of  the  complainant's  patent 
which  provides  for  an  auxiliary  force  with  which  to  aid  in  lifting  the 
rear  of  the  plows  oat  of  the  ground.  The  carved  lever  of  the  defend- 
ant is  in  all  its  essential  functions  but  the  projection,  M,  of  the  com- 
plainant's patent,  and  I  cannot  see  that  it  performs  any  other  or 
different  function  in  the  defendant's  organization  from  what  would 
be  performed  by  the  complainant's  arm,  M,  in  the  same  organization. 

There  will,  therefore,  be  a  finding  that  the  defendants  infringe  the 
first  and  second  claims  of  the  plaintiff's  patent,  and  a  decree  tor  an 
accounting  and  injunction. 


L  JLiRiTfME  Lien — Supplies — Charter— Part  Owneus  in  Different  States. 
Where  a  ship  is  run  by  charterers,  being  owners  pro  Jiae  nice,  their  residence 
only  is  regarded  in  determining  the  ship's  "home  port,"  and  the  presumptions 
of  personal  credit  in  regard  to  supplies  furnished. 

2.  Same — Supplies — W here  Furnished. 

If  there  are  several  equal  co-ownere,  general  or  special,  resident  in  different 
states,  no  lien  will  arise  for  supplies  furnished  in  the  state  of  the  known  resi- 
dence of  either.  ... 

3.  Same— Personal  Credit— Implied  Lien. 

A  known  owner  obtaining  supplies  on  his  personal  order  in  a  foreign  port, 
not  being  master,  deals  presumptively  on  his  personal  credit  only,  and  no  lien 
will  be  implied  unless  the  libelant  satisfies  the  court,  from  the  negotiations  or 
the  circumstances,  that  there  was  a  common  understanding  or  intention  to 
bind  the  ship.  .  .. . 

4.  Same— Presumption— Charge  on  Lihelantb'  Books. 

This  presumption  is  stronger  in  the  case  of  a  charterer  known  to  be  bound 
to  pay  for  the  supplies  in  person,  and  not  to  charge  the  ship ;  and  where  ma- 
terial-men, knowing  the  above  facts,  furnished  supplies  to  such  a  charterer  on 
his  own  application,  who  was  known  to  them  for  25  years  previous,  but  having 
no  definite  credit  with  them,  and  no  reference  was  made  to  the  ship  as  a  source 
of  credit,  and  the  master  gave  notice  that  the  ship  was  not  to  be  bound,  and 
the  ship  was  not  in  any  port  of  distress,  and  the  libelants  being  agents  to  col- 
lect the  freights,  and  ether  circumstances  negativing  a  reliance  on  the  ship, 
held,  that  supplies  to  a  small  amount,  for  the  vessel's  ordinary  trips,  at  the 
commencement  of  season's  business,  were  furnished  on  the  charterer's  credit 
only,  notwithstanding  a  charge  on  the  libelants'  books  to  the  vessel  and  own- 
ers, and  without  reference  to  the  question  of  the  poteer  of  a  charterer  to  bind 
the  ship  for  supplies,  contrary  to  the  stipulations  of  the  charter. 

B.  Same— Knowledge  of  Obligation  of  Charterers— Notice.        '  • 

The  libelants,  knowing  the  charterer's  obligation  to  the  general  owners  to 
obtain  ordinary  supplies  on  his  own  responsibility  only,  were  bound  in  good 
faith  to  make  known  their  dissent  when  he  applied  for  supplies,  if  they  meant 
to  hold  the  ship ;  not  having  dissented  then,  they  must  be  held  to  have  ac- 
quiesced in  his  application  in  conformity  with  his  obligation,  and  are  estopped 
from  afterwards  asserting  the  contrary.  .  - ,  , 

6.  Bame — Notice  to  Master— Subsequent  Supplies. 


Notice  by  the  master  is  one  of  the  terms  on  which  subsequent  supplies  must 
be  held  furnished. 


Stephenson  v.  The  Fbancis. 


{District  Court,  8.  2).  New  York.   September  16, 1881) 
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In  Admiralty. 

Libel  to  recover  an  unpaid  balance  of  $322.56,  for  ooal  supplied 
by  the  libelants  at  Washington  to  the  steamer  Francis;  this  part  of 
the  bill  being  furnished  from  July  15  to  July  18,  1879.  The  Provi- 
dence &  Stonington  Steam-boat  Company,  a  Rhode  Island  corpora- 
tion, were  the  general  owners  of  the  steamer,  and  appeared  and 
defended  as  claimants. 

On  June  30,  1879,  the  Francis  was  chartered  to  "Thomas  Collier, 
of  Brooklyn,  N.  Y.,  and  Jos.  L.  Savage,  of  Washington,  D.  C,"  for 
90  days,  for  service  between  New  York  and  Washington.  By  the 
terms  of  the  charter  the  possession  of  the  vessel  and  the  control  of 
her  navigation  were  in  the  charterers  exclusively;  and  it  was  thereby 
agreed  that  they  should  "pay  all  the  vessel's  running  expenses,  in- 
cluding *  *  *  fuel,  oil,  etc.,  and  all  other  expenses  connected 
with  the  navigation  of  the  steamer." 

Under  this  charter  various  trips  were  made  between  New,  York 
and  Washington  under  the  direction  of  the  charterers.  The  coal 
was  all  delivered  to  the  steamer  upon  the  personal  order  of  Mr. 
Savage,  one  of  the  charterers,  who  was  in  Washington,  and  had  been 
known  to  the  libelants  for  25  years.  One  of  the  libelants  testified 
that  Savage  informed  him  a  few  days  before  the  arrival  of  the  steamer 
that  he  would  want  coal  for  her  when  she  arrived ;  and  that  Savage 
either  then,  or  shortly  after  her  arrival  in  Washington,  told  him  that 
he  had  chartered  her.  Nothing  further  was  said  as  to  the  credit  for 
the  coal,  and  no  inquiry  was  made  as  to  the  terms  of  the  charter. 
None  of  the  coal  was  purchased  by  the  captain,  or  procured  by  his 
order,  or  through  his  agency.  The  captain  testified  that  on  July 
15th  he  notified  the  libelants  that  by  the  charter  the  charterers  were 
bound  to  pay  for  supplies,  and  that  the  vessel  would  not  be  liable; 
and  he  cautioned  them  to  look  out  lest  they  had  trouble  in  getting 
their  pay.  On  that  day  the  libelants  got  a  payment  of  $115.44  from 
Savage,  and  furnished  supplies  amounting  to  $149.  On  the  next  trip 
they  refused  to  supply  coal  unless  some  further  arrangements  as  to 
paying  them  were  made;  and  the  departure  of  the  steamer  was  in 
consequence  delayed  several  hours.  They  did,  however,  ultimately 
furnish  coal  for  that  trip  to  the  amount  of  $207.50,  which  is  included 
in  the  present  bill.  What,  if  any,  arrangement  was  made  to  pay 
them  does  not  appear.  But  at  some  time  they  were  made  agents  of 
the  steamer  for  the  collection  of  her  freights  in  Washington,  and  as 
such  agents  they  made  collections  which  they  did  apply.  On  the 
twenty-sixth  of  J uly  they  refused  to  furnish  any  more  coal  on  Savage's 
order,  and  the  captain  obtained  from  them  what  was  needed  for  that 
trip  to  New  York  by  a  personal  draft  on  the  claimants'  agent,  which 
was  honored.  The  coal  was  charged  against  "the  steamer  or  owners," 
and  one  of  the  libelants  testified  that  he  sold  the  coal  on  the  credit 
of  the  ship,  and  that  the  captain  did  not  notify  him  of  the  terms  of 
the  charter,  or  that  the  vessel  would  not  be  liable. 
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Beebe  <£  Wilcox,  for  libelants. 


Miller,  Peckham  &  Dixon,  for  claimants. 
Bbown,  J.  The  libelants  claim  a  maritime  lien  npon  the  steamer 
for  coal  furnished  in  Washington.  By  the  law  of  this  country  no 
maritime  lien  is  allowed  for  repairs  and  supplies  furnished  to  a  ves- 
sel in  her  home  port,  t.  within  the  state  of  her  owners'  residence. 
The  supplies  in  that  case  are  conclusively  presumed  to  have  been 
furnished  on  the  owners'  personal  credit,  and  not  on  the  credit  of  the 
ship.  Where  the  vessel  is  known  to  be  under  the  control  of  char- 
terers that  are  in  the  situation  of  owners  pro  hac  vice,  i.  are  run- 
ning the  vessel  upon  their  own  account,  their  residenoe  alone  is  looked 
to  in  determining  the  question  of  lien,  since  they  are  the  only  parties 
who  are  personally  bound  for  supplies,  and  the  only  persons  standing 
in  the  situation  of  owners,  to  whom  credit  can  be  presumed  to  be 
given.  Supplies  furnished  in  the  state  of  the  residenoe  of  such  spe- 
cial or  quasi  owners  are  therefore  presumed  to  be  furnished  upon 
their  personal  credit  only,  and  the  ship  will  not  be  bound.  The 
Golden  Gate,  1  Newb.  308;  The  Norman,  6  Fed.  Rep.  406. 

Where  there  are  several  part  owners,  general  or  special,  residing 
in  different  states,  I  doubt  whether  any  single  rule  can  be  adopted 
justly  applicable  to  all  cases.  As  the  reason  for  denying  a  lien  is 
the  personal  credit  presumed  to  be  given  to  the  owners  at  their  place 
of  residence,  the  reason  of  the  rule  would  seem  to  demand  its  appli- 
cation in  all  the  states  in  which  any  of  the  owners  reside  that  are 
known,  or  ought  to  be  known,  to  those  who  furnish  supplies.  Such 
is  the  view  expressed  by  Hammond,  J.,  in  the  case  of  The  Rapid 
Transit.,  11  Fed.  Rep.  322,  328-330. 

In  the  case  of  The  Indiana,  Grabbe,  479,  repairs  were  furnished  in 
Philadelphia  to  a  vessel  wholly  owned  and  registered  in  New  Jersey. 
One-sixth  of  the  vessel  was  sold  to  a  resident  of  Philadelphia,  who 
was  then  made  managing  owner,  and  a  new  registry  of  the  vessel 
was  taken  out  in  Philadelphia;  and  the  repairs  were  afterwards  con- 
tinued under  the  direction  of  the  resident  managing  part  owner.  It 
was  held,  and  it  seems  to  me  justly,  that  a  maritime  lien  accrued  for 
the  repairs  prior  to  the  sale  of  the  one-sixth,  but  not  for  the  repairs 
that  were  subsequent  thereto.  On  the  other  hand,  if  the  owners  of  a 
domestic  vessel  hold  her  out  as  a  foreign  ship,  supplies  furnished 
upon  the  faith  of  the  foreign  ownership  will  be  a  lien,  the  owners 
being  precluded  from  taking  advantage  of  their  own  misrepresenta- 
tions. St.  J  ago  de  Cuba,  9  Wheat.  416,  417;  The  Nestor,  1  Sumn. 
75;  The  Mary  Chilton,  4  Fed.  Rep.  847.  On  the  same  principle,  it 
seems  to  me,  the  mere  residence  within  the  state  of  a  part  owner 
that  is  unknown  to  the  material-man,  ought  not  to  debar  the  latter  of 
his  lien  when  the  vessel  is  registered  in  a  different  state,  and  the 
managing  owner  is  known  to  reside  there,  and  the  vessel,  by  the 
name  painted  on  her  stern,  apparently  belongs  there.  Such  cir- 
cumstances, taken  together,  in  the  absence  of  notice  t  j  the  material- 
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man  of  any  part  owner  within  the  state,  might  be  reasonably  held, 
in  favor  of  those  furnishing  supplies,  to  be  practically  a  representa- 
tion of  the  foreign  character  of  the  vessel,  and  of  the  foreign  resi- 
dence of  her  owners,  so  far  as  it  affects  a  lien  for  supplies  furnished 
on  the  faith  of  that  fact.  The  Jennie  B.  GUkey,  19  Fed.  Bep.  127.  - 
But  when  two  equal  part  owners,  general  or  special,  reside  in  differ- 
ent states,  and  the  residence  of  both  is  known  to  those  who  furnish 
supplies  in  either  state,  the  presumption  of  personal  credit  must  ap- 
ply within  one  state  as  much  as  within  the  other.  Hence  no  lien 
could  logically  arise  in  either  state,  unless  the  place  of  the  registra- 
tion of  the  vessel  were  to  control;  and  it  is  well  settled  that  the  place 
of  registry  is  immaterial,  where  the  actual  residence  of  the  owner  is 
known.  The  E.  A.  Barnard,  2  Fed.  Rep.  712,  716 ;  The  Mary  Chil- 
ton, 4  Fed.  Rep.  847 ;  The  Golden  Gate,  Newb.  308-310. 

In  the  present  case,  it  appears  that  Mr.  Savage  was  well  known  to 
the  libelants  in  Washington.  If  it  were  also  clear  that  his  residence 
was  there,  that  fact  would,  consequently,  require  the  dismissal  of  the 
libel.  But  both  the  pleadings  and  the  evidence  leave  this  fact  unde- 
termined. The  answer  alleges  a  charter  of  the  vessel  to  Collier  and 
Savage,  "of  the  city  of  New  York."  The  charter  party  introduced  in 
evidence  describes  Savage  as  "of  Washington,  D.  C."  The  libelant 
claims  the  right  to  rely  upon  the  inferenoe  from  the  answer  that  both 
charterers  resided  in  the  state  of  New  Tork.  The  oral  testimony 
shows  nothing  concerning  the  actual  residence  of  Savage,  although 
the  language  of  the  charter-party,  his  presence  in  Washington  dur- 
ing all  these  transactions,  his  being  known  to  the  libelants  there  for 
25  years,  and  his  personal  order  of  all  this  coal,  would  afford  a  nat- 
ural inference  that  his  residence  was  there.  But  where  the.  actual 
residence  of  a  party  is  an  essential  condition  of  recovery,  the  descrip- 
tion of  him  as  "o/  a  certain  state,"  etc.,  has  been  repeatedly  held  in- 
sufficient. Wood  v.  Wagnon,  2  Crane h,  9;  Brown  v.  Keene,  8  Pet. 
112;  Abercrombie  v.  Dupuis,  1  Granch,  843;  Robertson  v.  Cease,  97 
U.  S.  646;  Grace  v.  The  American,  etc.,  3  Sup.  Ct.  Rep.  207. 

Under  the  allegation  of  the  answer,  and  the  indenniteness  of  the 
evidence  as  to  Savage's  residence,  I  do  not  feel  warranted  in  deter- 
mining the  case  on  the  ground  of  the  supposed  residence  of  Savage 
in  Washington. 

The  other  defenses  are  that  the  supplies  were  furnished  upon  the 
personal  credit  of  the  charterers;  and  that  the  latter  had  no  power 
to  bind  the  ship.  There  is  a  direct  contradiction  between  the  libel- 
ants and  the  captain  as  to  his  alleged  notice  to  them  on  July  15th, 
that,  under  the  charter,  neither  the  vessel  nor  her  owners  were  to  bo 
responsible  for  coal ;  but  the  libelant's  subsequent  conduct  in  refus- 
ing to  supply  coal  until  some  further  arrangements  were  made  for  pay- 
ment, and  until  some  money  was  paid  them,  the  delay  of  the  vessel's 
departure  in  consequence,  and  the  subsequent  refusal  altogether  to 
furnish  coal  on  Savage's  order,  fall  in  so  naturally  with  the  captain  s 
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testimony  as  to  confirm  his  narrative.  The  credits  On  the  bill  are 
sufficient  to  pay  for  the  coal  furnished  before  July  15th,  when  the 
captain  testifies  that  his  notice  was  given. 

The  most  important  facts  bearing  on  this  branch  of  the  case  are 
the  following:  (1)  The  charterers  were  owners  pro  kac  vice,  and  had 
expressly  agreed  to  pay  for  each  supplies,  as  one  of  the  conditions  of 
the  charter;  (2)  the  libelants,  before  furnishing  that  part  of  the  bill 
now  in  suit,  not  only  knew  that  Savage  was  running  the  vessel  under 
a  charter,  but,  as  I  think,  were  cautioned  by  the  master  that  the 
ship  was  not  to  be  held  liable;  (3)  all  the  coal  was  furnished  upon 
the  personal  order  of  Savage,  one  of  the  charterers,  at  what  appears 
to  have  been  at  least  his  place  of  business,  or  one  of  his  places  of 
business;  (4)  in  ordering  and  in  supplying  the  coal,  there  was  no  in- 
timation by  either  party  to  the  other  that  the  ship  was  to  be  bound; 
(5)  the  captain  was  in  no  way  instrumental  in  procuring  the  coal, 
but,  as  I  must  hold,  gave  notice  that  the  ship  was  not  to  be  held ;  (6) 
the  ship  was  not  in  any  port  of  distress,  or  upon  a  voyage  partially 
accomplished;  the  supplies  were  furnished  at  one  of  her  ordinary  ports 
of  departure,  in  the  course  of  her  ordinary  business,  and  in  the  pres- 
ence of,  and  under  the  management  of,  one  of  her  special  owners. 

I  have  found  no  case  where,  upon  facts  like  these,  a  maritime  lien 
has  been  sustained.  There  seem  to  me  to  be  several  grounds  upon 
which  the  lien  here  claimed  must  be  denied :  First,  because  sup- 
plies furnished  to  an  owner  in  person,  not  being  master,  though  in  a 
foreign  port,  are  presumptively  furnished  upon  his  personal  respon- 
sibility only,  where,  as  here,  there  is  no  reference  made  in  the  nego- 
tiations between  the  parties  to  the  ship  as  a  source  of  credit,  and  no 
other  circumstances  clearly  indicate  such  a  common  intention;  sec- 
ondly, because  this  presumption  of  a  personal  credit  only  in  dealing 
with  the  owner  is  Stronger  where  the  material-man  deals  with  a 
known  charterer  or  special  owner  that  is  known  to  be  bound  to  pay 
for  the  supplies  himself,  and  is  known  to  be  bound  not  to  charge  the 
ship,  the  supplies  being  in  the  ordinary  course  of  the  ship's  business 
at  one  of  her  regular  ports  of  departure,  and  not  in  any  port  of  dis- 
tress, or  under  any  circumstances  that  render  it  necessary  for  the 
vessel  to  continue  her  trips  at  the  ship's  expense;  thirdly,  because,  in 
the  absence  of  any  necessity  for  the  ship  to  continue  her  regular  trips, 
good  faith  to  the  general  owner,  without  which  no  lien  will  be  up- 
held, does  not  permit  the  material-man  to  supply  materials  for  such 
trips  at  the  ship's  expense,  contrary  to  the  known  terms  of  the  char- 
tor;  and,  finally,  because  the  notice  from  the  captain  to  the  libelants 
that  the  ship  was  not  to  be  bound,  became  one  of  the  terms  of  sale 
that  could  not  be  disregarded  by  the  libelants,  upon  which  the  mate- 
rials subsequently  supplied  must  be  deemed  to  have  been  delivered. 

When  a  known  owner,-  not  being  master,  procures  necessary  re- 
pairs or  supplies  in  a  foreign  port,  the  question  whether  a  maritime 
Hen,  i.  e.,  an  implied  hypothecation  of  the  ship,  arises  therefor,  must 
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dependupon  the  intention  of  the  parties,  to  be  gathered  from  all  the 
oircumstances  of  the  transaction.  The  Rapid  Transit,  11  Fed.  Rep. 
329;  The  Jeanie  handles,  17  Fed.  Rep.  91.  This  is  also  true,  doubt- 
less, as  a  general  proposition  in  reference  to  supplies  procured  on  the 
order  of  the  master.  Bat  there  is  an  important  difference  in  the  two 
cases.  When  the  supplies  are  ordered  by  the  master,  in  the  absence 
of  the  owner,  there  is  presumptively  a  necessity  for  a  credit  of  the 
ship  to  obtain  them;  because  in  a  foreign  port,  and  in  the  owner's 
absence,  the  master  is  presumably  without  other  means ;  and  no  im- 
plied lien  is  ever  allowed  unless  there  be,  either  in  fact  or  by  presump- 
tion of  law,  not  only  a  necessity  for  the  supplies  themselves,  but  also 
a  necessity  for  the  credit  of  the  ship  to  obtain  them.  Pratt  v.  Reed, 
19  How.  359 ;  The  Grapeshot,  9  Wall.  141 ;  The  Lulu,  10  Wall.  192; 
Thomas  v.  Osbam,  19  How.  22;  The  Neversink,  5  Blatchf.  541.  But 
there  is  no  presumption  of  law  that  an  owner,  beoause  he  is  in  a  for- 
eign port,  including  in  that  designation  the  different  states  of  this 
country,  is  without  means,  reputation  or  credit,  and  has  no  other  re- 
source but  the  ship  to  obtain  needed  supplies.  The  reason  for  the 
prima  facie  presumption  in  the  case  of  supplies  ordered  by  the  mas- 
ter in  a  foreign  port  does  not  apply,  therefore,  where  the  owner  is 
present  and  orders  the  supplies  in  person;  and  hence  no  such  prima 
facie  presumption  in  the  latter  case  has  ever  been  recognized.  Mari- 
time liens  for  repairs  and  supplies,  being  secret  incumbrances,  are  not 
favored.  They  are  allowed  only  upon  grounds  of  commercial  con- 
venience and  necessity.  In  the  state  of  the  owner's  residence,  where 
he  is  presumptively  present,  or  within  easy  communication,  no  mere 
maritime  lien  for  repairs  and  supplies  there  furnished  is  by  our  law 
in  any  case  allowed.  In  that  case  the  presumption  of  law  is  conclu- 
sive that  the  owner  or  his  representative  is  within  reach;  that  he  is 
able  to  supply  his  ship  upon  his  ordinary  responsibility ;  and  that 
he  intends  to  do  so  without  burdening  her  with  secret  liens.  In  a 
foreign  port,  when  the  owner  is  present  and  procures  the  supplies  in 
person,  not  being  master,  in  the  absence  of  any  express  reference  to 
the  ship  as  a  source  of  credit,  the  same  presumption  as  to  the  owner's 
means  and  as  to  his  intention  exists  prima  facie;  but  this  presump- 
tion is  not  conclusive,  as  in  the  home  port,  and  may  be  repelled  by 
proof  drawn  either  from  the  express  language  of  the  parties,  or  from 
any  other  circumstances  satisfactorily  showing  .that  a  credit  of  the 
ship  Was  within  the  common  intention ;  and  when  this  intention  ap- 
pears, the  lien  will  be  sustained.  This  is  allowed  because  even  an 
owner  in  a  foreign  port  may  be  without  means,  reputation,  or  credit, 
and  hence  may  be  under  the  same  necessity  as  the  master  for  mak- 
ing use  of  the  credit  of  the  ship.  But,  as  I  have  said,  this  necessity 
in  the  case  of  an  owner  is  not  presumed.  It  must  appear  in  proof, 
either  from  the  circumstances  or  from  the-  terms  of  the  negotiation, 
Which  may  afford  conclusive' evidence  both  of  the  intent  and  of  the 
xfecessity.- -  It  is  only  when  the material  .map  deals  with,  the  master, 
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or  the  ship's  agent,  or  some  officer  of  the  ship  by  the  master's  sanc- 
tion or  acquiescence,  that  he  deals  presumptively  with  the  ship  her- 
self, and  sells  to  the  ship  upon  her  credit.  In  other  cases,  the  com- 
mon intent  to  charge  the  ship  must  be  shown. 

The  above  principles  have  been  repeatedly  affirmed  and  applied 
in  the  earlier  and  in  the  more  recent  decisions  of  the  supreme  court. 

In  The  St.  J  ago  de  Cuba,  9  Wheat.  409,  the  court  say : 

"The  vessel  upon  an  unfinished  voyage  must  get  on.  This  is  the  consid- 
eration that  controls  every  other;  and  not  only  the  vessel  but  even  the  cargo 
is  sub  modo  subjected  to  this  necessity.  For  these  purposes,  the  law  mari- 
time attaches  the  power  of  pledging  or  subjecting  the  vessel  to  material-men 
to  the  office  of  ship-master,  and  considers,  the  owner  as  vesting  him  with 
those  powers  by  the  mere  act  of  constituting  him  ship-master.  •  The  necessi- 
ties of  commerce  require  that,  when  remote  from  hia  owner,  he  should  be 
able  to  subject  his  owner's  property  to  that  liability,  without  which,  it  is 
reasonable  to  suppose,  he  will  not  be  able  to  pursue  his  owner's  interests. 
But,  when  the  ovmer  is  present,  the  reason  ceases,  and  the  contract  is  inferred 
to  be  with  the  ovmer  himself,  on  his  ordinary  responsibility,  without  a  view 
to  the  vessel  as  the  fund  from  which  compensation  is  to  be  derived." 

Judge  Conklino,  in  his  treatise  on  Admiralty,  (page  80,)  says:  . 
"To  guard  against  possible  misapprehension,  it  is  proper  to  state  that 
no  lien  is  ever  implied  from  contracts  made  by  the  owner  in  person;" 
quoting  the  language  of  the  case  above  cited. 

In  the  case  of  Thomas  v.  Osborn,  19  How.  22,  Tanet,  C.  J.,  in  a 
dissenting  opinion,  refers  arguendo  to  this  point  as  dearly  settled  in 
the  marine  law  of  this  country:  "If  Leach,"  [charterer  and  cap- 
tain,] he  says,  "is  to  be  regarded  as  owner  for  the  time  when  he  was 
sailing  the  Laura  under  the  agreement,  then,  by  the  maritime  law, 
the  repairs  and  supplies  furnished  at  his  request  are  presumed  to 
have  been  furnished  upon  his  personal  credit,  unless  the  contrary 
appears."  Page  38.  And  at  page  43  he  says  again:  "But  if  the 
owner  is  present,  and  they  [the  supplies]  are  furnished  to  him,  it  is 
equally  well  established  that  the  credit  is  presumed  to  have  been  given 
to  him  personally,  and  no  lien  on  the  vessel  is  implied."  On  one  part 
only  of  these  propositions  was  any  qualification  placed  by  the  judg- 
ment of  the  majority  of  the  court;  viz.,  that,  when  the  owner  is  also 
captain,  supplies  furnished  on  his  order  will  be  deemed  furnished  to 
him  in  his  character  as  captain,  rather  than  in  his  character  as 
owner.  Page  29.  But  this  very  distinction  clearly  sustains  the 
general  doctrine  above  stated,  else  there  would  have  been  no  reason 
for  distinguishing  between  the  character  of  Leach  as  captain  and  his 
character  as  owner.  In  that  case,  it  will  be  observed,  the  supplies 
were  furnished  not  only  in  a  foreign  port,  but  in  a  very  remote  one, 
viz.,  Chili;  and  yet  this  prima  facie  presumption  is  stated  as  the 
settled  law. 

In  all  the  reported  decisions  where  a  lien  has  been  sustained  for 
supplies  ordered  by  an  owner  in  person  in  a  foreign  port,  the  court 
has'fonnd  an  intent  by  both  parties  that  -the  Bhip  should  be  charged, 
v.2lF,no.ll — 46 
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and  has  placed  the  decision  expressly  upon  that  ground.  In  the 
cases  of  The  Kalorama  and  The  Custer,  10  Wall.  204,  the  court  up- 
held the  lien  because  there  was  an  "express  understanding  that  the 
repairs  were  made  and  furnished  on  the  credit  of  the  steamer."  Pages 
214,  217.  In  the  case  of  The  James  Guy,  1  Ben.  112,  Benedict,  J., 
finds  that  the  parties  bad  "an  agreement  based  upon  the  credit  of  the 
vessel,"  and  "that  the  responsibility  of  the  boat  for  the  bill  was  a  feat- 
ure in  the  transaction  recognized  by  both  parties  at  the  time  of  con- 
tracting the  debt."  Nelson,  J.,  in  affirming  the  judgment,  says: 
"After  a  full  examination  of  the  evidence  I  am  satisfied  that  it  was 
the  intention  of  both  parties  *  *  *  that  the  mechanic  or  work- 
man should  look  to  the  vessel  as  his  security."  So,  in  the  case  of 
The  Union  Express,  1  Brown,  Adm.  537,  the  court  finds  that  the  libel- 
ant made  the  advances  "upon  an  express  understanding  and  agree- 
ment for  a  lien;"  and  in  The  Sarah  Harris,  7  Ben.  177,  it  was  only 
"in  connection  with  all  the  evidence"  (page  180)  that  Blatchfobd, 
J.,  found  that  a  credit  to  the  vessel  was  made  out.  The  case  of  The 
Patapsco,  13  Wall.  329,  has  nothing  adverse,  and  is  not  in  point. 
The  charter  was  there  unknown  to  the  libelants.  The  charterers  were 
a  distant,  foreign,  and  insolvent  corporation,  and  the  coal  was  supplied 
upon  the  requisition  of  the  engineer  of  the  ship  and  the  order  of  the 
agent.  The  court  considered  the  case  a  difficult  one,  but  found,  on 
the  whole,  that  the  coal  should  be  deemed,  under  the  circumstances, 
to  have  been  furnished  on  the  credit  of  the  ship ;  observing  that  "the 
company  running  the  steamer  was  a  distant  corporation  of  no  estab- 
lished name,  and  without  personal  liability  in  case  their  enterprise 
should  prove  a  failure."  That  case,  however,  was  not  one  of  an 
owner  present,  and  ordering  the  supplies  in  person. 

If  such  is  the  rule  of  law  as  regards  the  general  owner  ordering 
supplies  in  person  in  a  foreign  port,  the  reasons  for  this  rule  are  still 
stronger  in  the  case  of  a  mere  owner  pro  hac  vice,  or  known  charterer, 
who  has  bound  himself  to  pay  for  all  such  supplies  personally,  and 
who  has  no  right,  as  against  the  general  owner,  at  least,  except  in 
case  of  actual  necessity,  to  navigate  the  ship  at  her  expense.  As 
the  purchase  in  this  case  was  by  the  special  owner  in  person,  the 
burden  of  proof  was,  by  all  the  above  authorities,  upon  the  libelants 
to  satisfy  the  court,  as  in  the  cases  above  cited,  that  it  was  the  inten- 
tion of  both  parties  that  the  ship  should  be  bound  for  the  coal  fur- 
nished. Nothing,  however,  appears  in  the  evidence  indicating  any 
such  common  intention.  A  mere  charge  to  the  ship  on  the  libelants' 
books  is  an  inconclusive  circumstance,  even  as  regards  the  libelants' 
own  intention.  Beinecke  v.  The  Secret,  3  Fed.  Bep.  667.  The  usual 
practice  of  merchants  to  make  such  charges  against  the  vessel  indif- 
ferently, whether  the  vessel  be  in  her  home  port  or  not,  shows  that 
such  a  charge  is  very  slight,  if  any,  evidence  of  an  actual  reliance  on 
the  ship.  In  practice  it  is  scarcely  more  than  a  habit  adopted  by 
merchants  in  order  that  their  books  may  not  tell  against  them,  if, 
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in  fact,  they  would  be  entitled  to  hold  the  ship.  But  when  nothing 
on  that  subject  is  spoken  of  between  the  parties,  a  mere  secret  in- 
tention of  the  material-man  to  charge  the  ship,  in  no  way  communi- 
cated to  the  owner  at  the  time,  can  have  no  weight  as  evidence  of 
the  common  intent.  The  question  is,  what  did  the  conversation  of 
the  parties  or  the  circumstances  of  the  transaction  authorize  the 
libelants  to  understand  as  the  basis  of  furnishing  the  supplies  ?  In 
some  cases  a  few  words  or  slight  circumstances  may  clearly  indicate 
the  common  intention.  If  an  owner  seeks  supplies  of  an  entire  stran- 
ger in  a  foreign  port,  something  will  almost  necessarily  occur  in  the 
ordinary  course  of  business  to  indicate  whether  the  intention  is  to  rely 
on  his  personal  credit  or  on  that  of  the  ship  also.  If  such  an  owner 
should  say,  "I  am  a  stranger  to  you,  but  you  can  trust  the  ship," 
or,  "You  have  the  security  of  the  ship,"  no  question  could  arise  that 
a  lien  would  be  implied.  If  such  an  owner,  on  the  contrary,  should 
give  references  as  to  his  responsibility,  and  opportunity  for  inquiry, 
and  inquiries  were  made  and  supplies  afterwards  furnished  without 
any  allusion  to  the  ship  as  security,  it  is  equally  clear  that  no  infer- 
ence of  a  common  intention  to  procure  supplies  on  the  oredit  of  the 
ship  could  be  sustained.  In  the  present  case,  Savage,  one  of  the 
special  owners,  was  not  a  stranger  to  the  libelants.  He  had  been 
known  to  them  for  25  years.  He  applied  to  them  several  days  before 
the  steamer  first  arrived,  and  told  them,  not  that  the  ship  would  need 
supplies,  but  that  he  should  want  coal  for  the  steamer.  No  allusion 
was  at  any  time  made  to  the  steamer  as  a  source  of  credit.  On  the 
contrary,  the  libelants  were  told  either  then,  or  when  the  steamer 
arrived,  that  she  was  run  under  charter.  The  libelants,  from  knowl- 
edge of  that  fact  alone,  could  not  have  failed  to  understand,  as  busi- 
ness men,  that  the  charterers,  and  not  the  owners,  were  bound  to 
pay  for  the  necessary  supplies  for  her  ordinary  trips  in  running  be- 
tween New  York  and  Washington.  The  urgent  means  resorted  to  by 
the  libelants  to  compel  payment  by  Savage  while  the  bill  was  still 
quite  small;  their  refusal  to  supply  coal  unless  payments  on  account 
were  made;  the  delay  of  the  vessel's  departure  in  consequence ;  their 
obtaining  the  agency  for  the  collection  of  freight;  and  their  final  re- 
fusal altogether  to  furnish  more  coal, — are  all  opposed  to  a  reliance 
on  the  credit  of  the  ship. 

Again,  this  case  was  not  one  of  any  actual  maritime  necessity,  such 
as  that  of  The  City  of  New  York,  3  Blatchf.  189,  where,  as  Nelson, 
J.,  finds,  the  vessel  was  in  a  port  of  distress,  on  an  unfinished  voy- 
age; and  where,  consequently,  the  interests  of  the  general  owners  re- 
quired that  the  ship  should  be  hypothecated,  if  necessary,  in  order  to 
complete  her  voyage,  and  thereby  cancel  her  own  obligations  and  the 
liens  of  freighters  to  a  much  greater  extent  than  the  mere  cost  of  the 
needed  supplies.  See,  also,  The  Monsoon,  1  Spr.  37.  Here  the  sup- 
plies were  in  the  usual  course  of  navigation,  from  one  of  the  specified 
ports  of  departure  named  in  the  charter;  they  were  supplies  that 
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were  plainly  within  the  express  contemplation  of  the  charter,  and  for 
which  it  was  specially  agreed  that  the  charterers  should  pay,  for  the 
very  purpose  of  preventing  the  ship  from  being  burdened  with  them. 
Not  only  were  the  libelants  put  upon  inquiry  so  as  to  be  chargeable 
with  knowledge  of  these  facts  through  their  information  at  the  outset 
that  the  vessel  was  run  under  charter, — a  fact  which  would,  itself, 
naturally  import  all  the  above  provisions, — but  they  were,  as  I  think, 
specially  cautioned  by  the  master  on  this  subject.  This  knowledge 
and  these  cautions  make  their  subsequent  conduct  natural  and  con- 
sistent. They  explain  the  urgent  means  to  which  the  libelants  re- 
sorted to  compel  Savage  to  pay  as  he  went  along,  though  the  bill  for 
coal  was  yet  small ;  their  refusal  to  supply  coal  except  on  partial  pay- 
ments; the  consequent  delay  of  the  steamer's  departure;  their  ap- 
pointment as  agent  to  collect  the  freights ;  and  their  final  refusal  to 
supply  coal  at  all  except  for  cash  on  delivery.  These  circumstances 
are  not  consistent  with  a  reliance  on  the  steamer  for  their  payment, 
or  with  any  belief  on  their,  part  that  they  had  a  right  to  look  to  her 
as  security  for  the  debt.  Moreover,  had  either  the  libelants  or  Sav- 
age, at  that  time,  had  any  idea  that  the  ship  was  to  stand  as  secu- 
rity for  such  supplies,  it  is  almost  incredible  that,  in  the  interviews 
with  him  during  the  troubles  and  delays  above  referred  to,  no  allu- 
sion to  that  security  should  have  been  mentioned ;  nor  would  the  libel- 
ants naturally  have  waited  nearly  15  months  before  libeling  the  ship 
for  payment.  The  libelants  testified  that  Savage  had  not  had  any 
credit  with  them. '  By  this  I  understand  credit  in  the  ordinary  sense 
of  merchants,  i.  e.,  for  any  definite  or  considerable  period.  There 
was  not  any  definite  credit.  They  could  sue  him  at  any  moment. 
They  expected  payment  to  be  made  by  Savage  speedily,  from  trip  to 
trip,  and  they  became  agents  of  the  freight  as  a  means  of  securing 
payment.  They  would  trust  Savage  and  his  new  enterprise  for  a  few 
days,  and  for  a  small  amount,  but  no  further ;  and  hence,  after  a  lit- 
tle, they  refused  any  further  trust,  and  demanded  payment  on  deliv- 
ery. The  circumstances,  altogether,  both  affirmatively  and  nega- 
tively considered,  show  clearly,  as  it  seems  to  me,  that  it  was  fully 
understood  and  recognized  by  both  parties  that  Savage,  in  ordering 
the  coal,  was  ordering  it  on  his  personal  account,  and  on  the  credit 
of  his  enterprise,  not  on  the  credit  of  the  ship.  The  express  terms 
of  the  charter  bound  him  to  do  so;  the  libelants  knew  it.  And,  when 
he  ordered  the  coal  in  person,  the  legal  presumption  is,  where  noth- 
ing to  the  contrary  appears,  that  he  ordered  it  in  conformity  with, 
and  not  in  violation  of,  his  known  obligations  to  the  general  owner. 
The  libelants,  knowing  these  facts,  and  furnishing  the  coal  with- 
out any  claim  at  the  time  of  the  security  of  the  ship,  must  be  held 
to  have  aoquiesced  in  supplying  it  according  to  the  known  obligation 
of  the  charterer,  and  according  to  his  evident  intention,  i.  e.,  on  his 
personal  credit  only.  Where  material-men  furnish  ordinary  supplies 
to  a  known  charterer  in  person,  who  is  running  a  vessel  upon  short 
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trips,  and  they  know,  or  are  chargeable  with  knowledge  of,  his  obli- 
gations to  the  general  owner  to  pay  for  the  supplies  himself  and  not 
to  charge  the  ship  therefor,  it  seems  to  me  bat  reasonable  to  require 
that  the  material-men,  if  they  do  not  mean  to  furnish  supplies  except 
on  the  credit  of  the  ship,  should,  at  least,  make  that  fact  known,  un- 
less other  circumstances  make  the  common  intent  so  clear  as  to  dis- 
pense with  the  need  of  any  express  mention  of  this  source  of  credit. 
No  such  circumstances  here  exist.  The  supplies  were  furnished  at 
the  beginning  of  a  season's  run.  The  material-men  contemplated  a 
season's  business  with  the  ship.  Knowing  that  she  was  run  by  a 
charterer,  they  could  not  reasonably  have  imagined  that  the  vessel 
was  to  be  run  through  the  season  at  the  ship's  expense ;  and  there 
was  no  reason  why  she  should  be  held  for  either  of  these  trips'  sup- 
plies any  more  than  for  the  whole  season's  supplies,  if  the  charterer 
did  not  pay.  for  them  as  he  went  along.  A  good  business  reason  ex- 
isted for  the  libelants'  not  mentioning  any  claim  pi  credit  to  the  ship, 
viz.,  because,  if  that  had  been  done,  Savage  would  doubtless  have 
gone  elsewhere  for  his  coal,  as  his  known  duty  to  his  general  owner 
would  have  required  him  to  do.  Not  having  made  any  claim  of 
oredit  to  the  ship  at  the  time,  when  good  faith  to  Savage  and  to  the 
general  owners  required  the  libelants  to  make  this  condition  known 
in  case  they  intended  any  such  credit  as  a  condition  of  furnishing  the 
coal,  they  should  be  held  estopped  from  asserting  this  claim  after- 
wards. \ 

Again,  the  ship  in  this  case  was  under  no  necessity  of  proceeding 
upon  her  new  trips,  for  which  this  coal  was  furnished.  Savage,  by 
his  charter,  had  no  right  to  pursue  her  ordinary  navigation  at  the 
ship's  expense.  If  he  could  not  fit  her  out  for  her  trips  without  re- 
sorting to  her  own  credit,  having  no  right  to  use  that  credit  for  ordi- 
nary supplies,  it  was  his  duty  to  surrender  her,  or,  at  least,  not  to 
run  her  until  he  could  arrange  to  do  so  without  a  violation  of  his 
agreement  with  the  owner.  There  was  no  commercial  necessity  that 
she  should  depart  upon  this  trip ;  and  the  general  owner  had  no  in- 
terest that  she  should  be  navigated  except  according  to  the  terms  of 
the  charter.  In  this  respect  the  case  is  wholly  different  from  that  of 
The  City  of  New  York,  3  Blatchf.  189,  where  the  vessel  was  in  a  port 
of  distress,  on  an  unfinished  voyage,  and  where  the  interest  of  the  ship 
and  of  her  general  owner  also  required  the  supplies.  Broadly  consid- 
ered, therefore,  the  first  requisite  for  a  lien,  viz.,  a  necessity  for  the  sup- 
plies, did  not  exist.  Had  Savage,  being  under  no  necessity  to  continue 
the  vessel's  trips,  and  not  being  in  any  port  of  distress,  expressly 
contracted  for  ordinary  supplies  on  the  ship's  credit,  this  would  have 
been  a  clear  wrong  to  the  general  owner,  and  a  violation  of  the 
terms  of  the  charter,  because  the  stipulation  of  the  charter  was  for 
the  very  purpose  of  preventing  this.  The  language  of  the  supreme 
court  in  the  case  of  Grade  v.  Palmer,  8  Wheat.  605,  639,  would  in 
that  case  seem  to  be  applicable.    "The  charterer,"  the  court  say, 
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"has  contracted  with  the  shipper  [here  the  material-man]  to  do  an 
act  which  he  conld  not  perform  without  violating  his  own  contract 
with  the  ship's  owner ;  and  he  mnst  therefore  be  considered  as  hay- 
ing entered  into  a  contract  subordinate  in  its  nature  to  that  previously 
existing  between  the  owner  and  charterer."  And  this  was  approved  in 
The  Freeman  v.  Buckingham,  18  How.  182.  In  the  case  last  cited 
Cubtis,  J.,  also  expressly  limits  the  effect  of  the  ordinary  maritime 
usages  to  "contracts  *  *  *  entered  into  with  a  person  who  has 
no  notice  of  any  restriction."  Page  490.  But,  in  the  present  case, 
Savage  clearly  had  no  intention  of  violating  the  charter,  or  of  obtain- 
ing supplies  on  the  ship's  credit,  and  the  question  of  his  power  does 
not,  therefore,  properly  arise  in  this  case.  The  notice,  moreover, 
given  by  the  captain  to  the  libelants,  was  of  itself  one  of  the  terms 
upon  which  the  coal  was  supplied.  The  captain  is  the  person  who 
in  a  foreign  port  specially  represents  the  ship  and  all  interests  com- 
bined. When  he  gives  notice  that  the  ship  is  not  to  be  bound  for 
supplies,  that  becomes  one  of  the  terms  on  which  any  supplies  sub- 
sequently delivered  must  be  deemed  furnished,  and  which  estop  the 
material-man  from  asserting  the  contrary.  Considering  the  knowl- 
edge of  the  charter  that  the  libelants  possessed,  as  well  as  this  notice 
from  the  captain,  and  the  fact  that  the  supplies  were  for  the  ship's 
ordinary  use,  and  not  under  the  stress  of  any  maritime  necessity,  or 
in  a  port  of  distress,  the  obligations  of  good  faith,  without  the  observ- 
ance of  which  no  lien  is  sustained,  estop  the  libelants  from  asserting 
any  credit  to  the  ship,  or  holding  her  answerable.  The  Lulu,  10 
Wall.  801 ;  Thomas  v.  Osborn,  19  How.  46;  The  Neversink,  5  Blatchf. 
541;  The  Grapeshot,  9  Wall.  141;  The  Woodland,  7  Ben.  120;  The 
Columbus,  5  Sawy.  487;  The  S.  M.  Whipple,  14  Fed.  Rbp.854;  The 
Wm.  Cook,  12  Fed.  Rep.  919. 

There  being  apparently  some  differences  in  the  views  expressed  in 
recent  cases  in  the  circuit  court  of  this  district,  as  regards  the  power 
of  a  charterer  to  charge  the  ship  for  supplies  contrary  to  his  stipula- 
tion in  the  charter,  (The  Secret,  15  Fed.  Rep.  480,  followed  in  Bein- 
ecke  v.  The  Secret,  and  Maxwell  v.  The  Same,  3  Fed.  Rbp.  666-667; 
'Die  India,  16  Fed.  Rep.  262,)  although  possibly  these  differences 
may  be  harmonized  by  the  distinction  between  supplies  furnished  in 
the  ordinary  course  of  navigation  and  those  furnished  under  circum- 
stances of  actual  necessity,  as  in  a  port  of  distress,  like  the  case  of 
The  City  of  New  York,  supra,  I  make  no  reference  to  the  mere  ques- 
tion of  the  charterer's  power,  but  place  my  decision  exclusively  upon 
the  grounds  above  mentioned,  viz.,  the  dealings  with  the  charterer 
in  person,  and  the  absence  of  any  understanding  or  agreement  for  a 
credit  of  the  ship ;  and  upon  those  grounds  the  libel  must  be  dis- 
missed ;  but  as  the  case  presents  features  of  uncertainty  on  the  plead- 
ings, as  well  as  on  some  of  the  facts,  the  dismissal  will  be  without  coats. 

See  The  Gen.  Meade,  20  Fed.  Rep.  923. 
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Briogs  v.  Day  and  others. 


Day  and  others  v.  Thb  H.  W.  Hills. 


(Diatrict  Court,  8.  D.  Nod  York.   July  28,  1884.) 


L  UoixnaoK— Tug  ahd  Tow— Obscuration  of  Lights. 

A  tog  is  bound  to  keep  her  colored  lights  in  such  a  position  that  her  tow 
will  not  obscure  them,  as  respects  vessels  at  a  distance  requiring  the  notice 
which  the  colored  lights  are  designed  to  afford. 

2.  Bans— Lookout — Mutual  Fault. 

Where  the  tug  T.  had  on  her  starboard  side  the  barge  M.  in  tow,  loaded 
wUh  railroad  cars,  partly  sheltered  by  a  narrow  fore  and  aft  roof  called  an  uoi- 
brella,  which  was  of  such  height  as  to  obscure  the  tug's  green  light  as  she  was 
going  up  the  North  river,  a  ad  the  steamer  H.,  crossing  the  river  to  the  north - 
ward  and  seeing  no  colored  light,  supposed  the  T.  was  going  down  river  in- 
stead of  up  river,  and  ported  so  as  to  go  astern  of  the  T.,  as  she  supposed,  but 
too  late  discovered  the  error  and  came  in  collision,  held,  that  the  collision 
was  caused  in  part  by  the  obscuration  of  the  green  light,  for  which  the  T.  was 
responsible.  Held,  that  the  H.  was  also  in  fault  for  want  of  any  proper  look- 
out, when  going  at  the  rate  of  13  miles  in  crossing  the  river,  as  such  a  lookout 
might  have  discovered  that  the  T.  was  going  up  river  in  time  for  the  H.  to 
avoid  her. 

3.  Same— Limitation  of  Liability. 

A  libel  to  limit  liability  is  not  defeated  by  a  recovery  by  a  claimant  of  less 
than  the  stipulated  valuer  of  the  vessel,  where  his  original  claim  was  greater 
than  its  value. 

4.  Samk— Pkbsonal  Injury — Damages— Contribution — Admiralty  Rule  59. 

A  deck  hand  on  the  H.  having  been  injured  by  the  collision  without  his 
own  fault,  field,  that  he  had  a  several  claim  for  his  whole  damages  against  the 
T. ;  and  the  T.  being  responsible,  and  having  a  right  to  indemnity  from  the 
H.  far  one- half  what  the  T.  must  pay  by  reason  of  the  common  fault  of  both 
vessels,  held,  that  the  usual  decree  might  go  against  both,  without  considering 
the  question  whether  the  deck  hand,  as  a  fellow  laborer,  could  have  main- 
tained a  separate  suit  against  the  H.  or  her  owners  alone. 

In  Admiralty. 

W.  C.  Peckkam,  for  Briggs. 

Owen  &  Gray,  for  Day. 

E.  D.  McCarthy,  for  Cheney. 

Brown,  J.  The  above  snitB  grow  out  of  a  collision  which  took 
place  at  about  7:15  p.  m.  on  September  22,  1882,  in  the  Hudson 
river,  a  little  above  Favonia  ferry,  near  the  Jersey  shore,  between  the 
steam-tug  H.  W.  Hills  and  the  scow  or  float  Mohawk,  which  was  in 
tow  of  the  steam-tug  Titan,  and  upon  her  starboard  side.  The  plain- 
tiff in  the  suit  first  above  named  was  a  deck  hand  upon  the  Hills,  and 
was  knocked  down,  stunned,  and  injured  by  the  collision.  He  brought 
suit  in  the  supreme  court  of  this  state  against  the  owners  and  the 
charterers  of  the  Hills  and  the  owners  of  the  steam-tug  Titan,  claim- 
ing $20,000  damages.  The  owners  of  the  Hills  thereupon  filed  their 
libel  in  this  court,  in  the  suit  second  above  mentioned,  to  limit  their 
liability  under  sections  4283  and  4286  of  the  United  States  Bevised 
Statutes,  at  the  same  time  contesting  their  liability.   A  stipulation 
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for  the  value  of  the  Hills  was  given  in  the  sum  of  $10,000,  pursuant  to 
the  rule  of  the  supreme  court,  and  a  monition  was  issued,  together 
with  an  injunction.  Briggs  thereupon  appeared  to  present  his  claim 
and  to  answer  the  libel ;  and  the  owners  of  the  Titan  have  also  ap- 
peared and  answered  the  libel,  and  filed  a  stipulation  in  behalf  of  the 
Titan  (Adm.  Rule  59);  so  that  the  whole  litigation  has,  in  effect, 
been  transferred  into  this  court. 

The  H.  W.  Hills  had  left  Twenty-third  street,  New  York,  bound  for 
the  Erie  dock,  Jersey  City.  She  had  no  incumbrance,  and  was  easily 
handled.  Her  course  was  down  the  river  and  somewhat  crossing  to 
the  westward.  She  had  no  lookout  except  the  pilot.  The  white  lights 
of  the  Titan  and  her  tow  were  seen  when  from  a  quarter  of  a  mile  to 
half  a  mile  off,  on  the  port  bow  of  the  Hills ;  and,  no  oolored  light 
being  seen,  it  was  supposed  by  the  pilot  of  the  Hills  that  the  tug  and 
tow  were  going  down  the  river.  The  Hills  was  then  pointing  towards 
the  Jersey  shore,  to  the  northward  of  the  line  of  those  lights.  The 
tide  was  ebb,  running  about  three  knots,  and  the  Hills  was  going  from 
10  to  12  knots  in  addition.  The  pilot  of  the  Hills,  finding  that  he 
was  rapidly  approaching  the  tow,  ported  his  wheel  in  order  to  go,  as 
he  supposed,  astern  of  it;  but  as  the  tug  and  tow  were,  in  fact,  going 
up  river,  his  calculations  were  thwarted,  and  he  did  not  perceive  his 
error  until  too  late  to  remedy  it.  He  therefore  kept  on  under  all  speed, 
but  did  not  clear  the  Mohawk,  the  port  bow  of  which  struck  the  Hills 
a  severe  blow  amidships,  on  her  port  side,  inflicting  considerable 
damage  to  the  boat,  and  the  injury  to  Briggs  for  which  this  suit  was 
brought. 

The  Titan  left  pier  19,  North  river,  bound  for  Hoboken.  The  Mo- 
hawk was  on  her  starboard  side,  projecting  some  20  feet  ahead  of  her, 
and  was  heavily  loaded  with  railroad  cars.  A  shed  roof,  called  an 
umbrella,  ran  fore  and  aft  along  the  center  of  the  Mohawk.  The 
ridge  or  peak  of  the  roof,  which  ran  above  the  line  of  the  keel,  was 
13  feet  above  the  deck.  The  roof  sloped  on  each  side  about  four  feet, 
the  eaves  being  about  six  inches  above  the  tops  of  the  railroad  cars, 
which  were  partly  beneath  them ;  and  the  pitch  of  the  roof  was  about 
10  inches.  The  outside  of  the  float  or  scow  was  16  feet  4  inches  be- 
yond the  line  of  the  eaves  of  the  roof.  The  colored  lights  of  the  Titan 
were  placed  u'pon  the  top  of  her  pilot-house,  so  as  to  be  at  that  time 
17  feet  above  the  water ;  but  they  have  since  been  raised  to  20  feet. 
As  the  Mohawk  lay  along-side,  the  green, light  was  eight  feet  from 
the  outer  edge  of  the  float.  On  the  morning  after  the  collision  the 
green  light  was  found  upon  measurement  to  be  about  18  inches  above 
the  top  of  the  cars.  As  the  ridge  of  the  roof,  or  umbrella,  of  the  Mo- 
hawk was  some  15  or  16  inches  above  the  top  of  the  cars,  the  light 
would  therefore  be  obscured  to  persons  in  the  range  of  the  umbrella 
and  the  light.  I  cannot  entertain  any  doubt,  therefore,  that  the  rea- 
son why  the  pilot  of  the  Hills  did  not  see  the  green  light  of  the  Titan 
was  because  it  was  in  fact  obscured  by  the  roof  of  the  tow ;  nor  can 
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I  doubt  that  such  an  obscuration  was  a  fault  on  the  part  of  the  Titan, 
and  that  it  contributed  to  this  collision. 

The  argument  of  counsel,  that  the  right  to  tow  vessels  along-side 
necessarily  involves  some  obscuration  of  colored  lights,  oannot  be  sus- 
tained to  the  extent  here  claimed.  Bole  5,  in  connection  with  rule 
3,  requires  the  colored  lights  to  be  of  such  a  character  as  to  show  a 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  ten  points 
of  the  compass ;  namely,  from  right  ahead  to  two  points  aft  of  abeam. 
The  rule  must  be  construed  in  reference  to  its  evident  and  expressed 
object,  to  mark  the  position  and  course  of  the  vessel  carrying  it,  for 
the  guidance  of  other  vessels.  The  other  lights  required  to  be  car" 
ried  by  steam-vessels,  when  towing  other  vessels,  are  in  addition  to 
their  side  lights,  and  in  no  way  supersede  all  the  requirements  in  re* 
speot  to  the  latter.  While  such  obscuration  of  colored  lights  as  would 
be  made  in  the  space  immediately  about  the  tug  by  a  tow  much  lower 
in  the  water  would  be  wholly  immaterial  as  respects  the  object  of  the 
rule,  namely,  to  give  notice  to  .other  vessels  at  a  reasonable  distance, 
yet  any  obscuration  that  operates  at  a  distance,  where  other  vessels 
need  the  notice  and  the  warning  that  the  colored  lights  are  -designed 
to  furnish,  must  be  held  to  be  unauthorized  and  in  violation  of  the 
rule. 

As  the  Titan,  prior  to  the  collision,  was  headed  somewhat  towards 
the  New  Jersey  shore,  and  as  the  Mohawk  projected  also  somewhat 
ahead  of  the  Titan,  and  the  pilot-house  of  the  Hills  was  lower  than 
that  of  the  Titan,  there  is  no  possible  doubt  that  the  roof  of  the  Mo- 
hawk was  between  the  Hills  and  the  Titan's  green  light  so  as  to  ob- 
struct it.  The  pilot  of  the  Hills  did  see  the  vertical  white  lights,  as 
well  as  the  single  light,  which  marked  the  tow,  though  he  did  not 
give  them  any  special  attention ;  and  he  naturally  and  properly  in. 
ferred  at  first  from  the  absence  of  the  green  light  that  the  tow  was 
moving  down  river,  and  he  had  a  right  to  govern  himself  accordingly; 
for  he  had  a  right  to  assume  that  the  green  light  would  be  visible  if 
the  tow  was  going  up  river.  Much  effort  was  made  by  counsel  to 
show  that  the  two  white  vertical  lights  qf  the  steamer  and  the  white 
light  of  the  tow  were  sufficient  to  indicate  whether  the  tow  was  go- 
ing up  or  down ;  but  the  evidence  shows  that  the  three  lights  in  such 
a  case  would  not  afford  the  means  of  determining  this  point,  unless 
they  were  seen  against  some  stationary  background,  like  the  shore  or 
some  other  object;  and  the  position  of  the  Hills  and  the  Titan  is  not 
shown  to  have  been  such  as  to  afford  such  background.  Had  the 
green  light  been  visible,  as  it  ought  to  have  been,  there  is  no  reason 
to  doubt  that  the  pilot  of  the  Hills,  who  was  looking  for  colored 
lights,  would  have  seen  it,  and  that  the  collision  would  have  been 
avoided ;  and  the  Titan  must  therefore  be  held  in  fault. 

The  Hills  had  no  lookout  except  the  pilot  in  the  pilot-house. 
There  were  two  deck  hands,  including  the  plaintiff  Briggs,  one  off 
whom  should  have  been  assigned  to  and  have  performed  the  duties 
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of  a  lookout  proper.  It  is  impossible  to  say  that  the  absence  of  a 
lookout  at  his  proper  post  was  in  this  ease  immaterial,  because  there 
was  a  space  between  the  umbrella  and  the  top  of  the  oars  through 
which,  in  some  positions,  the  light  might  possibly  have  been  seen  by 
a  person  on  deck,  and  seasonable  notice  have  been  thereby  conveyed 
to  the  pilot  of  the  true  course  of  the  tug.  But,  aside  from  this,  tho 
evidence  shows  that  the  Hills  was  going  down  and  across  the  river, 
and  crossing  the  courses  of  other  boats  at  the  high  rate  of  speed  of 
about  13  miles  an  hour.  If  this  does  not  in  itself  constitute  impru- 
dent and  negligent  navigation  in  the  night-time,  it  does  at  least  re- 
quire to  be  combined  with  it  the  utmost  closeness  of  watch  of  other 
vessels,  both  by  the  pilot  and  by  a  proper  lookout.  As  I  have  said, 
there  was  no  lookout  at  all ;  and  the  weight  of  evidence  shows  that, 
bad  a  careful  watch  been  kept  upon  the  Titan  and  her  tow,  even  though 
her  green  light  were  obscured,  it  would  have  been  observed  that  she 
was  going  up  river  and  not  down,  in  time  for  the  Hills  to  have 
avoided  her.  The  Hills  was  unincumbered,  and  easily  and  quickly 
handled.  I  am  satisfied  that  the  Hills  could  have  avoided  the  Titan 
at  the  distance  of  from  200  to  300  yards;  and  that  between  the  time 
when  the  Hills  arrived  within  that  distance  of  her,  and  the  time  when 
the  tug's  white  lights  were  first  actually  seen,  there  was  sufficient 
opportunity  to  perceive  that  the  tug  was  not  going  down  stream,  had 
a  proper  watch  been  kept.  For  this  reason  I  must  hold  the  Hills 
also  in  fault. 

It  is  unnecessary  to  consider  the  question  which  has  been  raised 
by  counsel,  whether  Briggs,  being  a  deck  hand  on  board  the  Hills,  is 
precluded  from  recovering  any  damages  of  her,  or  of  her  owners,  by 
reason  of  any  fault  in  her  navigation,  on  the  ground  that  he  was  a 
fellow-servant  of  the  pilot  in  charge.  The  Titan,  being  in  fault,  is 
answerable  for  the  whole  damage  caused  him,  and  the  liability  of  the 
Titan  is  not  a  mere  joint  liability  with  the  Hills,  though  both  are 
found  in  fault.  The  Titan,  for  its  tori,  is  severally  liable  for  the 
whole  damage.  The  Atlas,  93  U.  S.  302;  Cliartered  Mercantile 
Bank  v.  Netherlands,  etc.,  9.Q.  B.  Div.  118;  10  Q.  B.  Div.  521,  546. 
The  defense  that  Briggs  was  a  fellow-laborer  with  the  pilot  of  the 
Hills,  even  if  possible  to  the  Hills,  would  be  no  defense  to  the  sev- 
eral liability  of  the  Titan.  In  having  to  pay  Briggs  for  his  injuries, 
the  Titan  sustains  damages  by  the  collision  to  that  extent,  as  much 
as  if  the  injury  were  to  cargo  on  board  the  Titan  or  the  Hills,  for 
which  she  was  bound  to  pay;  and  as  this  injury  arose  from  the  fault 
of  both  vessels,  the  Hills  must  answer  over  for  half  of  what  the  Titan 
is  obliged  to  pay;  and  the  Titan,  being  answerable  for  the  whole  dam- 
age, has  a  right  to  require  the  Hills  to  pay  one-half  of  what  she  will 
be  obliged  to  pay  to  Briggs  on  account  of  the  common  fault  of  both. 
The  Eleanora,  17  Blatchf.  88-105;  The  Hudson,  15  Fan.  Bkp.  162, 
164;  The  Canima,  17  Fed.  Rep.  271,  272;  The  C.  H.  Foster,  1  Fed. 
Bkp.  733.   There  is  no  evidence  of  any  personal  negligence  on  the 
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part  of  Briggs.  He  was  not  assigned  to  duty  as  lookout,  so  far  as 
appears;  and  he  was  apparently  engaged  in  other  duties.  It  was 
not  his  business  to  leaye  the  duties  assigned  him  and  to  act  as  look- 
oat  without  orders. 

A  decree  for  the  plaintiff  must  therefore  be  entered  for  $3,000,  the 
stipulated  damages,  in  the  usual  form,  with  costs.  The  fact  that  less 
than  the  value  of  the  Hills  is  recovered,  does  not  oust  the  court  of 
jurisdiction  of  this  proceeding  to  limit  liability.  The  claim  made  was 
much  greater  than  her  value;  and  there  may,  also,  be  other  claims 
hereafter  presented. 


Maritime  Debts— First  Attachment  Gives  no  Preference. 

By  the  maritime  law  the  creditor  first  filing  a  libel  and  arresting  the  vessel 
does  not  thereby  acquire  the  right  to  have  his  debt  paid  in  full  to  the  exclusion 
of  other  creditors  whose  debts  are  of  the  same  rank  and  equal  merit,  and  who 
intervene  and  prove  their  debts  before  or  at  the  time  a  final  decree  in  the  suit 
first  brought  is  rendered. 

In  Admiralty. 

G.  W.  Shinn,  for  libelant. 

W.  L.  Husbands,  for  interveners. 

Caldwell,  J.  On  the  fourth  day  of  April,  1884,  Wish  on  Brothers 
filed  a  libel  in  rem  against  the  steam-boat  Lady  Boone,  for  materials 
and  supplies,  upon  which  a  warrant  of  arrest  was  issued,  and  the  ves- 
sel seized  by  the  marshal  and  the  usual  monition  given.  No  claimant 
appeared,  and  on  the  day  appointed  for  trial  the  default  of  all  persons 
was  entered.  At  the  same  time,  and  before  any  decree  was  rendered 
iji  the  cause,  Watson  and  others  appeared  and  filed  intervening  peti- 
tions, claiming  liens  for  materials  and  supplies.  Libelant  and  the 
intervening  petitioners  proved  up  their  claims,  and  a  decree  was  en- 
tered in  which  the  sums  due  the  libelant  and  the  several  interveners 
were  ascertained,  and  the  vessel  ordered  to  be  sold  and  the  proceeds 
paid  into  the  registry  for  distribution.  The  proceeds  of  the  sale  are 
not  sufficient  to  pay  in  full  the  several  sums  decreed  to  the  libelant 
and  interveners.  Wishon  Brothers  move  the  oourt  to  direct  the  pay- 
ment of  their  claim  in  full  out  of  the  proceeds  of  the  sale  of  the  ves- 
sel in  the  registry,  to  the  exolusion  of  the  claims  of  the  interveners, 
upon  the  ground  that  priority  in  bringing  suit  gives  them  priority  of 
right  to  payment ;  that  having  filed  the  libel  on  which  the  vessel  was 
seized  and  held  until  she  was  sold,  they  are  entitled  to  be  paid  in 
full  before  anything  is  paid  on  the  claims  of  those  who  subsequently 
intervened. 

The  claims  of  the  libelant  and  of  the  intervening  petitioners  are 


The  Lady  Boone. 
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for  materials  and  supplies  furnished  on  the  credit  of  the  vessel,  not 
in  her  home  port,  and  hold  the  same  rank  of  privilege,  and  constitute 
liens  on  the  vessel  by  tl^e  maritime  law.  There  is  some  conflict  of 
opinion  among  the  courts  as  to  the  proper  rule  of  distribution  on  the 
facts  of  this  case.  It  is  undoubtedly  true  that  at  law  the  first  lien 
acquired,  either  by  contract  or  by  operation  of  law,  has  precedence. 
Even  equality  in  judgment  liens  does  not  avail  against  the  maxim 
that  the  law  favors  the  diligent  creditor;  and  when  several  judgments 
are  rendered  at  the  same  time  which  are  equal  liens  on  the  judgment 
debtor's  property,  the  judgment  creditor  who  first  takes  the  property- 
in  execution  acquires  the  right  to  appropriate  it  to  the  satisfaction  of 
his  judgment,  to  the  exclusion  of  other  judgment  creditors.  Freem. 
Judgm.  §  ,374;  Freem.  Ex'ns,  §  203.  But  neither  the  legal  maxim 
that  the  law  favors  the  diligent,  nor  the  equity  maxim  that  equality 
is  equity,  furnishes  the  rule  by  which  courts  of  admiralty  determine 
the  priorities  of  creditors.  The  maritime  law  proceeds  on  principles 
of  its  own  to  determine  the  precedence  of  creditors.  By  that  law  all 
creditors  do  not  hold  the  same  rank  of  privilege.  Generally,  sea- 
man's wages  hold  the  first  rank,  a  bottomry  bond  next,  and  the  claims 
of  material-men  next.  Claims  in  each  rank  are  paid  in  full  in  the 
order  of  the  rank  to  which  they  belong,  to  the  exclusion  of  those  of  a 
lower  rank ;  and  if  the  fund  applicable  to  the  payment  of  claims  in 
any  rank  is  insufficient  to  pay  all  the  claims  in  that  rank,  they  will 
be  paid  pro  rata.  The  last  bottomry  bond  has  preference  over  all 
former  ones,  and  sometimes  the  oldest  claim  for  materials  and  sup- 
plies is  postponed  for  that  of  a  later  date.  But  in  the  case  at  bar 
the  materials  and  supplies  were  furnished  by  the  several  claimants 
about  the  same  time,  and  there  is  no  ground  for  giving  one  a  prefer- 
ence over  the  other,  unless  the  libelant  acquired  a  preference  by  com- 
mencing suit  first. 

The  great  weight  of  authority  supports  the  view  that  when  the 
proceeds  of  a  vessel  are  not  sufficient  to  pay  all  the.  debts  of  a  given 
rank,  the  creditor  first  filing  a  libel  and  arresting  the  vessel  does  not 
thereby  acquire  the  right  to  have  his  debt  paid  in  full,  to  the  exclusion 
of  other  creditors,  whose  debts  are  of  the  same  rank  and  equal  merit, 
and  who  intervene  and  prove  their  debts  before  or  at  the  time  a  final 
decree  in  the  suit  first  brought  is  rendered. 

In  2  Pars.  Shipp.  &  Adm.  it  is  said :  "If  the  different  demands 
are  of  -the  same  nature,  priority  in  beginning  the  suit  will  not  give 
priority  in  payment  if  the  other  demands  are  brought  to  the  atten- 
tion'of  the  court  before  a  decree  in  the  first  suit  brought  is  rendered." 
The  rule  that  a  creditor  who  institutes  the  first  suit  does  not  thereby 
acquire  priority  of  right  to  payment  over  other  creditors  of  the  same 
class  who  have  been  guilty  of  no  laches,  is  supported  by  the  follow- 
ing cases:  The  Paragon,  1  Ware,  330;  The  America,  16  Law  Rep. 
264;  The  Fanny,  2  Low.  508;  The  E.  A.  Barnard,  2  Fed.  Rep.  712; 
The  City  of  Tawas,  3  Fed.  Rep.  170;  The  J.  W.  Tucker,  20  Fed. 
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Bep.  129;  The  Superior,  1  Newb.  Adm.  186.  And  to  the  same  gen- 
eral effect:  The  jEolian,  1  Bond,  267,  270;  The  Fort  Wayne,  Id. 
476,490;  The  Kate  Hinchman,  6  Bias.  367;  The  Phebe,  1  Ware,  360. 

In  support  of  his  motion  the  libelant  relies  on  Ben.  Adm.  (2d.  Ed.) 
§  560,  where  it  is  said:  "In  claims  of  the  same  rank,  the  one  first 
commencing  his  proceedings  is  preferred  in  the  distribution.  The 
party  first  seizing  holds  the  property  against  all  other  claims  of  no 
higher  character."  And  we  are  referred  to  The  Globe,  2  Blatchf. 
427,  note;  The  Adele,  1  Ben.  309;  Woodworth  v.  Ins.  Co.  5  Wall. 
87.  The  last  case  cited  ,  stands  on  grounds  of  its  own,  and  has  no 
application  to  the  case  at  bar.  - 

By  the  maritime  law  the  creditors  of  the  same  rank  have  an  eqnal 
lien  or  privilege  on  the  vessel.  An  eager  and  grasping  creditor  ought 
not  to  have  it  in  his  power  to  destroy  this  equality  of  privilege,  and 
obtain  a  preference,  by  the  mere  act  of  instituting  the  first  suit  to  en- 
force the  lien.  Such  a  rule  would  be  unjust  to  the  other  creditors, 
prejudicial  to  the  owners  of  vessels,  and  injurious  to  the  interests  of 
commerce.  It  would  tend  to  hasten  and  foster  litigation,  and  would 
introduce  into  the  maritime  law  that  unseemly  struggle  between  cred- 
itors themselves  produced  by  the  rule  of  law  which  gives  the  prefer- 
ence to  the  creditor  first  attaching.  We  know  the  rule  at  law  giving 
the  preference  to  the  first  attachment,  in  its  practical  operation,  is 
often  oppressive  on  debtors  and  unjust  to  creditors.  For  these  rea- 
sons it  has  been  abolished  in  a  good  many  states,  and  the  first  at- 
tachment made  to  perform  the  office,  in  some  measure,  of  a  proceed- 
ing in  insolvency  or  bankruptcy,  for  the  equal  benefit  of  all  the 
creditors  proving  their  debts  within  a  limited  time. 

The  tendency  of  legislation  and  the  courts  is  towards  the  adoption 
of  rules  to  prevent  preferences.  But  the  injurious  consequences  of 
rewarding  the  most  exacting  creditor  with  a  preference  would,  for 
obvious  reasons,  be  much  greater  in  admiralty  than  they  are  at  law. 

Let  an  order  be  entered  directing  a  pro  rata  distribution  of  the 
fond. 


Gband  Tbunk  Ry.  Co.  of  Canada  v.  Griffin  and  others. 


Towaqe— Passage  through  Draw  in  B  ridg r— N egli  g ence  of  Draw-Tendbb 
•  —Negligence  of  Tug— Stranding  of  Vessel— Division  ov  Damages. 
The  schooner  C,  while  being  towed  by  the  stenm-tug  it.,  was  passing  with 
a  flood-tide  from  east  to  west,  and  with  the  wind  blowing  hard  from  the  north, 
through  a  draw  in  a  railway  bridge,  and  the  draw  not  being  wide  enough  for 
both  to  pass  at  once,  the  tug  fell  behind.  The  draw-  tender,  acting  in  accord- 
ance with  the  custom  of  himself  and  his  predecessors  for  many  years,  assisted 
in  making  fast  the  lines,  and  in  casting  them  off,  so  as  to  speed  the  passage  of 
the  schooner,  and  his  negligence  in  casting  oil  one  of  such  lines  put  the  schooner 
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adrift,  so  as  to  be  impelled  by  the  wind  and  tide  towards  the  southern  shore. 
After  she  had  drifted  once  or  twice  her  length,  the  tug,  following  her  as  quickly 
as  possible,  overtook  her,  and  made  fast  to  her  port  side,  prevented  her  from 
grounding  on  the  southern  shore,  swung  her  head  around  into  the  channel, 
which  was  quite  broad,  and  pushed  her  against  the  wind  across  the  channel 
towards  the  northern  shore,  but,  by  negligence  and  mismanagement,  pushed 
her  too  far  in  that  direction,  so  that  she  stranded  on  that  shore,  at  a  distance 
of  at  least  800  feet  from  the  place  where  she  was  cast  adrift,  or  from  fh*  ph«e 
where  the  tug  was  made  fast  to  her  again.  Held,  that  the  whole  damage 
caused  by  such  stranding  must  be  borne  by  the  tug. 

In  Admiralty. 

A.  A.  Strout,  for  appellant. 

B.  T.  Thompson,  for  appellees. 

Gray,  Justice.  This  case,  though  involving  but  a  small  amount, 
presents  interesting  questions  of  law. 

The  owners  of  the  steam-tug  Magnet  filed  a  libel  in  personam 
against  the  Grand  Trunk  Railway  Company  of  Canada,  to  recover 
damages  sustained  by  the  schooner  Cumberland  while  being  towed 
by  the  steam-tug.  The  libel  alleged  that  in  the  afternoon  of  Decem- 
ber 2,  1882,  while  the  schooner  and  tug  were  passing  with  a  flood- 
tide  from  east  to  west  through  a  draw  in  the  railway  company's  bridge 
across  Back  Bay,  a  part  of  Portland  harbor,  and  the  wind  blowing 
hard  from  the  north,  the  draw-tender  negligently  cast  off  one  of  the 
lines  by  which  the  schooner  was  attached  to  the  railway  company's 
pier  by  the  side  of  the  draw,  so  that  she  became  unmanageable  and 
began  to  drift  towards  the  south  shore,  and  the  tug  followed  and 
made  fast  to  her,  and  towed  her  back  into  the  channel,  and  the 
schooner  grounded  on  the  north  shore  of  the  channel,  and  was 
thereby  injured,  and  the  accident  was  caused  wholly  by  the  negli- 
gence of  the  defendant's  servant  in  casting  off  {he  line,  and  thus 
making  the  schooner  unmanageable.  The  answer  denied  that  it 
was  any  part  of  the  duty  of  the  railway  company  or  its  servants 
to  receive  and  make  fast,  or  to  loose  and  cast  off;  the  lines  of  ves- 
sels passing  through  the  draw;  and  alleged  that  the  schooner  was 
stranded  by  the  fault  and  negligence  of  those  in  charge  of  the  tug, 
and  not  by  any  negligence  on  the  part  of  the  railway  company. 
The  district  court  decided  that  the  stranding  of  the  schooner  was  oc- 
casioned by  the  fault  of  those  in  charge  of  the  tug,  as  well  as  by  the 
fault  of  the  servant  of  the  railway  company  in  charge  of  the  draw; 
ordered  the  damages  caused  by  the  stranding  to  be  divided  between 
the  two  parties;  and  decreed  in  favor  of  the  libelants  for  $154.44, 
being  a  moiety  of  those  damages,  and  for  costs.  From  that  decree 
the  railway  company  has  appealed  to  this  court.  The  libelants  have 
tab  en  no  appeal. 

The  evidence  clearly  establisoes  the  following  facts :  The  pier  of 
the  railroad  company  extended  from  the  railroad  bridge  153  feet  east- 
ward, and  163  feet  westward,  and  was  not  accessible  by  land,  except 
by  that  bridge.  The  schooner  was  129  feet  long,  and  the  tug  about 
65  feet  long.    The  tug  fell  behind  in  passing  through  the  draw,  which 
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was  not  wide  enough  for  both  at  once.  The  tide  was  on  the  flood, 
near  high  water,  and  favored  the  passage  through  the  draw.  The 
draw-tender,  acting  in  accordance  with  the  custom  of  himself  and  his 
predecessors  for  many  years,  assisted  in  making  fast  the  lines,  and 
in  casting  them  off,  so  as  to  speed  the  passage  of  the  schooner.  His 
negligence  in  casting  off  one  of  the  lines  was  the  cause,  and  the  only 
cause,  which  set  the  schooner  adrift,  so  as  to  be  impelled  by  the  wind 
and  tide  towards  the  southern  shore.  After  she  had  drifted  once  or 
twice  her  length,  the  tug,  following  her  as  quickly  as  possible,  over- 
took her,  and  made  fast  to  her  port  side1,  prevented  her  from  ground- 
ing on  the  southern  shore,  swung  her  head  round  into  the  channel, 
which  was  quite  broad,  and  pushed  her  against  the  wind  across  the 
channel  towards  the  northern  shore,  but  by  negligence  and  misman- 
agement pushed  her  too  far  in  that  direction,  so  that  she  stranded  on 
that  shore,  and  was  injured.  The  distance  of  the  place  of  stranding, 
in  the  most  direct  line,  either  from  the  place  where  she  was  oast 
adrift,  or  from  the  place  where  the  tug  was  made  fast  to  her  again, 
was  nearly  800  feet,  or  more  than  six  times  the  length  of  the  schooner. 

Considering  the  nature  of  the  draw-tender's  office,  the  position  of 
the  pier,  the  want  of  any  other  person  posted  thereon  to  assist  the 
passage  of  vessels  through  the  draw,  the  importance  to  the  passage 
of  trains  of  having  the  draw  closed  as  promptly  as  possible,  the  de- 
lay and  embarrassment  which  would  necessarily  result  if  the  whole 
duty  of  attaching  and  oasting  off  lines  were  left  to  those  in  charge  of 
vessels,  and  the  previous  custom  of  the  tender  of  this  draw  to  take 
part  in  that  duty,  there  can  be  no  doubt  that  his  negligence  in  this 
particular  was  the  negligence  of  his  master,  the  railroad  corporation, 
for  the  consequences  of  which  the  corporation  was  responsible. 

But  the  question  remains  whether  the  stranding  of  the  schooner 
was  a  consequence  of  that  negligence.  No  decision  directly  in  point 
has  been  cited  at  the  bar;  but  some  aid  may  be  derived  from  the 
rules  established  in  analogous  cases. 

In  admiralty,  when  an  injury  is  oaused  by  the  fault  of  both  par- 
ties, both  are  jointly  and  equally  responsible,  and  each  must  bear 
the  burden  of  half  the  damages.  Thus,  in  the  familiar  case  of  a  col- 
lision between  two  vessels,  caused  by  the  fault  of  both,  the  entire 
damage  is  divided  equally  between  the  two ;  if  only  one  suffers  dam- 
age, her  owners  recover  half  the  damage  against  the  other  vessel;  if 
both  suffer  damage,  half  the  difference  between  their  respective  losses 
is  awarded  in  favor  of  the  one  that  suffers  the  most.  The  Catharine, 
17  How.  170;  The  North  Star,  106  U.  8. 17;  [8.  C.  1  Sup.  Ct.  Rep. 
41 ;]  Hay  v.  Le  Neve,  2  Shaw,  App.  Cas.  395 ;  Stoomvaart  Maatschappt/ 
Nederland  v.  Peninsular  &  Oriental  Steam  Navigation  Co.  7  App.  Cas. 
795.  So,  if  a  vessel,  negligently  managed,  strikes  against  a  pier  un- 
lawfully erected  in  navigable  water,  her  owners  may  recover  half  the 
damage  by  libel  in  personam  against  the  owner  of  the  nier.  Atlee 
V.  Packet  Co.  21  Wall.  389. 
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When  s  oollision  between  two  vessels  is  caused  by  the  fanli  of  the 
one  only,  she  is  liable  for  the  immediate  damage  to  the  other  vessel, 
and  also  for  damages  resulting  from  reasonable  and  proper  efforts  of 
her  master  and  crew  to  save  her  from  the  condition  in  which  she  has 
been  left  by  the  act  of  the  wrong-doer,  as  well  as  for  any  other  con- 
sequential damages  fairly  attributable  to  that  act.  But  if  it  is  proved 
that  a  subsequent  stranding  of  the  injured  vessel  was  caused  by  the 
negligence  of  those  in  charge  of  her,  when  they  could  by  the  use  of 
ordinary  nautical  skill  have  avoided  it,  the  vessel  originally  in  fault 
is  responsible  for  the  immediate  effect  of  the  collision  only,  and  for 
no  part  of  the  damages  by  the  stranding.  The  Narragansett,  1 
Blatcbf.  311;  The  Baltimore,  8  Wall.  377;  The  Countess  of  Durham, 
9  Monthly  Law  Mag.  (Notes  of  Cases,)  279;  The  Pensher,  Swab. 
211;  The  Linda,  Id.  806;  The  Flying  Fish,  Brown.  &  L.  436;  S.  C. 
3  Moore,  P.  C.  (N.  8.)  77. 

Within  the  rules  thus  established,  if  in  the  case  at  bar  the  schooner 
had,  by  the  negligence  of  the  railroad  company's  servant  at  the  draw, 
been  dashed  against  the  pier  or  the  bridge,  and  been  thereby  dam- 
aged, and  had  afterwards  been  stranded  by  the  negligence  of  those  in 
charge  of  her,  the  railroad  company  would  have  been  responsible  for 
the  immediate  damages  of  the  collision,  but  for  no  part  of  the  addi- 
tional damages  of  the  stranding. 

The  only  difference  in  principle  between  the  case  supposed  and 
this  case  is  that  here  no  damage  was  done  at  the  draw,  and  the  whole 
damage  was  caused  by  the  stranding.  The  only  negligence  on  the 
part  of  the  defendant  was  at  the  draw,  setting  the  schooner  adrift 
towards  the  southern  shore.  It  was  the  negligence  of  the  master  of 
the  tug  alone,  after  the  tug  had  been  made  fast  again  to  the.  schooner, 
had  turned  her  away  from  the  southern  shore,  and  had  brought  her 
into  the  channel,  that  caused  her  to  run  aground  on  the  northern 
shore. 

With  great  reluctance  to  overrule  the  district  judge  upon  such  a 
question,  I  am  therefore  oonstrained  to  hold  that  the  stranding  was 
caused  exclusively  by  the  fault  on  the  part  of  the  libelants,  and  to 
order  the  decree  below  to  be  reversed  and  the  libel  dismissed. 
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Pbrry  and  others  v.  Corby  and  another.1 


(Circuit  Court,  E.  D.  Missouri.   October  1, 1884.) 


Qknbral  Assignment  by  Insolvent  Debtor— Rev.  St.  Missouri,  i  864,  Oow- 

8TBUKD. 

A  conveyance  which  is  not  in  terms  a  voluntary  assignment  for  the  benefit 
of  creditors,  but  is  in  fact  a  conveyance  of  the  entire  property  of  an  .insolvent 
debtor  to  one  creditor,  is,  whatever  its  form  may  be,  within  the  purview  of  sec- 
tion 354  of  the  Revised  Statutes  of  Missouri,  and  will  inure  to  the  benefit  of  all 
creditors. 

In  Equity.    Motion  to  set  aside  order  overruling  demurrer  to  bill. 

For  a  statement  of  facts,  and  the  opinion  upon  the  demurrer,  see 
21  Fed.  Rep.  15. 

Mills  <£  Flitcraft,  for  complainants. 

John  D.Johnson  and  Smith  P.  Gait,  for  defendants. 

Brewer,  J.,  (orally.)  In  the  case  of  Perry  against  Corby,  in  which 
the  demurrer  to  the  bill  was  overruled  by  me,  after  argument  last 
spring,  a  motion  was  made  to  set  aside  that  order,  and  the  question 
involved  was  heard  before  the  entire  bench.  That  question  is  whether 
a  conveyance  which  is  not  in  terms  and  according  to  the  old  technical 
definition  a  "voluntary  assignment  for  the  benefit  of  creditors,"  and 
yet  which  is  in  fact  a  conveyance  of  the  entire  property  of  the  in-  ' 
solvent  to  one  creditor,  is  within  the  purview  of  that  statute  of  Mis- 
souri which  provides  that  every  voluntary  assignment  for  the  benefit 
of  creditors  shall  inure  to  the  benefit  of  all  creditors.  My  own  views 
were  expressed  in  the  opinion  that  I  filed;  and  yet  in  the  decision 
I  followed  the  ruling  which  had  been  laid  down  by  my  predecessor  in 
office.  The  case  was  argued  before  Mr.  Justice  Miller  and  the  en- 
tire bench,  and  I  am  authorized  by  Mr.  Justice  Miller  to  say  that 
he  agrees  with  Judge  McCrary,  and  holds  that  such  a  transfer,  al- 
though there  is  technically  no  assignee,  so  long  as  it  is  made  of  the 
entire  property  of  the  insolvent,  and  is  not  a  mere  giving  of  security 
by  way  of  mortgage,  contemplating  payment  by  the  mortgagor  in  the 
future,  and  the  retention  of  possession  by  him,  comes  within  the 
scope  of  the  statute,  and  is  to  be  treated  as  an  assignment,  and  inures 
to  the  benefit  of  all  the  creditors. 

As  to  the  other  questions,  be  agrees  with  the  views  I  expressed. 
Therefore  the  motion  to  set  aside  the  order  overruling  the  demurrer 
will  be  denied. 

*  Reported  by  BenJ.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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Lafayette  Go.  and  others  v.  Neely  and  others. 

{Circuit  Court,  W.  D.  Tennessee.   October  6,  1884.) 

1.  Equity  Practice— Corporations— Ninety-Fourth  Equity  Rule— Tennes- 

see Code,  H  1492-1497. 

Where  a  Tennessee  corporation  has  been  dissolved  by  a  foreclosure  sale  of  • 
its  franchises,  but  its  existence  is  continued  by  statutory  provision  for  a  term 
of  five  years,  during  which  suit  may  be  brought  in  its  name  to  wind  up  its 
affairs,  a  bill  by  stockholders  is  well  filed  under  the  ninety-fourth  equity  rule, 
if  it  appear  that  the  suit  is  not  a  collusive  one,  and  that  the  plaintiffs  have  ap- 
plied to  such  of  the  late  directors  as  they  can  reach  to  bring  the  suit,  and  they 
have  refused. 

2.  Same  Subject — Statutory  Receiver  under  Tennessee  Act,  1862,  c  151— 

Tennessee  Code,  f  1101. 

But  where  the  corporation  was  a  railroad  company,  indebted  to  the  state  for 
aid  under  the  internal  improvement  acts  of  1852,  and  was,  at  the  time  of  the 
dissolution,  in  the  hands  of  a  receiver  appointed  by  the  governor,  the  receiver 
was,  under  those  acts,  by  operation  of  law,  the  manager  of  the  company,  and 
the  proper  person  to  bring  suits  in  the  name  of  the  dissolved  corporation,  as 
required  by  the  Tennessee  Code;  and  if  the  suit  be  against  the  receiver  himself 
to  call  him  to  account,  the  ninety-fourth  equity  rule  would  not  apply,  as  it 
would  be  unreasonable  to  ask  him  to  sue  himself.  The  stockholders,  there- 
fore, may  proceed  in  their  individual  right  without  compliance  with  the  ninety- 
fourth  rule  in  that  respect. 
8.  Equity— Trusts— Right  of  Beneficiary  to  an  Account— Accounting  with 
Executive  Department. 

It  is  quite  a  matter  of  course  that  a  trustee  shall,  in  a  court  of  equity,  pass 
his  accounts  whenever  demanded  by  the  beneficiary ;  and  he  cannot  escape  an 
account  by  showing  that  the  judgment  creditors  of  the  beneficiary  will  absorb 
the  fund,  or  that  be  is  a  statutory  receiver,  authorized  to  report  to  the  governor 
of  the  state,  to  whom  he  has  made  a  satisfactory  report.  An  act  of  the  legis- 
lature conferring  exclusive  power  over  such  account  on  the  executive  depart- 
ment would  probably  be  unconstitutional. 

4.  Same  Subject— Unsatisfactory  Account. 

But  where  it  appears  that  the  beneficiary  has  not  been  injured  by  the  too 
general  statement  of  the  account,  and  a  failure  to  file  vouchers  in  the  executive 
department,  and  there  is  no  showing  of  false  or  fraudulent  conduct,  a  court  of 
equity  will  not,  for  the  mere  satisfaction  of  the  plaintiff,  require  the  receiver 
to  account  more  in  detail,  and  file  his  vouchers,  when  the  plaintiffs  have  been 
foreclosed  of  their  interest  in  the  fund  by  a  mortgage  sale. 

5.  Equity  Pleadinos — General  Accusation  of  Fraud. 

Mere  epithetic  accusations  of  fraud  will  not  suffice  in  equity  pleading,  but 
the  facts  must  be  stated  which  show  the  conduct  complained  of  to  bo  fraud- 
ulent. 

6.  Mortgagor  and  Mortgagee  —  Account  for  Rents  and  Profits  —  Fore- 

closure Sale; — Right  of  Purchaser— Senior  and  Junior  Mortgages. 

Where  a  prior  mortgagee  is  in  possession,  and  pending  his  possession  there 
is  a  foreclosure  sale  under  a  subsequent  mortgage,  a  person  buying  the  prop- 
erty subject  to  the  prior  lien,  in  the  absence  of  any  agreement  or  other  circum- 
stance fixing  the  amount  of  the  incumbrance,  is  entitled  to  an  account  with 
the  senior  mortgagor  to  ascertain  the  amount  due  to  him  at  the  time  of  the 
sale  from  the  mortgagee,  and  his  bid,  presumably,  included  only  the  amount 
found  due  on  that  accounting. 

7.  Same  Subject — Credits  Allowed — Permanent  Improvements. 

On  such  accounting  the  senior  mortgagee  will  be  allowed  credits  for  all  per- 
manent improvements  and  necessary  expenditures  during  his  possession,  and 
all  incumbrances  paid  before  the  sale. 

8.  Same  Subject  —  Railroads  —  Tennessee  Internal  Improvement  Acts  of 

1*52— Tennessee  Code,  $  1101— State  Receiver. 

This  principle  applies  to  a  receiver  in  possession  of  a  railroad  under  the 
Tennessee  internal  improvement  acts  of  1852,  (Code,  $  1101,)  during  whose 
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possession  the  road  is  sold  at  the  salt  of  its  own  mortgage  bondholders,  and  the 
equity  of  the  purchasers  to  the  accumulated  earnings  in  his  hands  is  paramount 
to  that  of  the  stockholders  and  creditors,  and  the  bill  of  the  latter  for  an  ac- 
count will  be  dismissed. 
9.  Same  Subject— Tennessee  Railroad  Liquidation  Act  or  1869,  e.  38. 

This  principle  of  the  general  law  of  the  relation  of  the  parties  is  strengthened 
by  the  liquidation  act  of  1869.  e.  38,  under  which  the  purchasers,  by  consent  of 
plaintiffs,  liquidated  the  company's  debt  to  the  state  on  the  express  condition 
that  the  purchasers  should  be  substituted  to  the  lien  of  the  state  upon  the  earn- 
ings in  the  receiver's  hands.  The  plaintiffs  cannot  now  repudiate  that  agree- 
ment by  diverting  the  fund  to  the  payment  of  other  debts,  or  by  distribution 
of  it  among  the  stockholders. 

In  Equity. 

Harry  M.  Hill  and  Humes  dt  Poston,  for  plaintiffs. 
E.  C.  Walthall,  Wright  &  Folkes,  and  James  Fentress,  for  defend- 
ants. 

Hammond,  J.  The  objection  that  this  bill  does  not  show  conform- 
ity to  the  ninety-fourth  equity  rule  cannot,  I  think,  be  maintained. 
The  bill  was  filed  April  1,  1882,  and  if  we  date  the  alleged  dissolu- 
tion of  the  corporation  at  the  time  of  the  foreclosure  sale  on  August 
27,  1877,  which  is  the  very  earliest  date  at  which  it  can  be  said  to 
have  been  dissolved,  the  suit  was  oommenoed  within  the  five  years 
allowed  by  our  statutes  for  a  dissolved  corporation  to  bring  suits  in 
its  corporate  name,  notwithstanding  the  dissolution.  Tenn.  Code, 
1492-1497 ;  Rogersville  d  Jefferson  R.  R.  v.  Kyle,  9  Lea,  691 ;  Kelley  v. 
Mississippi  Cent.  R.  Co.  2  Flippin,  681 ;  S.  C.  10  Cent.  Law  J.  286; 
8.  C.  1  Fed.  Rep.  564.  Bat  if  a  later  date  be  fixed,  such  as  the  con- 
firmation of  the  sale  or  the  final  decree  in  the  foreclosure  suit,  which 
would  bring  the  date  of  the  suit  beyond  the  five  years  of  the  statute, 
it  is  clear  the  ninety-fourth  equity  rule  does  not  apply,  if  it  be  con- 
ceded that  it  applies  during  the  five  years  to  a  dissolved  corporation 
with  continuing  power  to  sue  under  the  peculiar  features  of  the  above- 
cited  Tennessee  statutes,  as  to  which  I  express  no  opinion.  The  rule 
does  not,  in  terms,  include  a  dissolved  corporation,  (Jones,  Rules, 
151,)  and  it  seems  settled  that  the  dissolution  of  a  corporation,  and 
its  inability  to  proceed  by  suit,  does  not  deprive  the  shareholders  of  a 
remedy  in  their  own  name  in  a  court  of  equity.  Rogersville,  etc.,  R.  R. 
v.  Kyle,  supra,  at  p.  698;  Shields  v.  Ohio,  95  U.  8.  819,  324;  Bacon 
v.  Robertson,  18  How.  480 ;  Lum  v.  Robertson,  6  Wall.  277.  Of  course, 
when  the  functions  of  the  directors,  managers,  and  shareholders  have 
closed  by  dissolution,  they  no  longer  occupy  that  relation,  and  it  is 
in  their  own  right  as  individuals  that  the  shareholders  must  seek 
redress.  It  cannot  be,  therefore,  that  in  such  a  case  the  ninety-fourth 
rule  was  intended  to  operate.  Greenwood  v.  Freight  Co.  105  U.  S.  13, 
16.  Conceding,  however,  that  the  rule  extends  to  a  Tennessee  cor- 
poration during  the  five  years  of  posthumous  existence  granted  to  it  by 
the  state  statutes,  the  amendment  shows  that  the  plaintiffs  have  done 
everything  that  they  could  reasonably  be  required  to  do,  under  the  ex- 
isting circumstances,  to  comply  with  the  rule.    Affidavit  is  made  that 
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plaintiffs  were  shareholders  at  the  time  of  the  transaction,  and  that 
the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the  United  States 
jurisdiction  of  a  case  of  which  otherwise  it  would  have  no  cognizance, 
which  manifestly,  without  the  affidavit,  it  is  not;  and,  after  all,  this 
is  the  main  requirement  of  the  rule,  if  not  its  chief  object,  and  the 
only  one  in  the  power  of  the  court  to  accomplish  by  a  rule  of  practice ; 
for,  it  cannot  be  assumed  that  the  court  intended  to  or  could,  under  a 
power  to  prescribe  rules  of  practice,  impose  limitations  on  the  juris- 
diction on  the  federal  courts  not  imposed  by  any  act  of  congress. 
"~  The  rule  should  not,  at  least,  be  so  construed  until  the  supreme  court 
itself  has  affirmed  the  power  to  do  this.  The  cases  upon  which  the 
rule  is  predicated  explain  its  meaning,  and  they  do  not  require  im- 
possibilities on  the  part  of  a  shareholder.  In  the  leading  case  of 
Hawes  v.  Oakland,  104  U.  S.  450,  461,  where  the  required  efforts  to  ' 
secure  corporate  action  are  described,  it  is  said  that  the  plaintiff  may 
''show  a  case,  if  this  be  not  done,  where  it  could  not  be  done,  or  it 
was  not  reasonable  to  require  it;"  and  the  "total  destruction  of  the 
corporate  existence  and  the  annihilation  of  all  corporate  powers"  con- 
stitute an  acknowledged  exception  to  the  rule.  Greenwood  v.  Freight 
Co.,  supra.  See,  also,  Detroit  v.  Dean,  106  U.  S.  537 ;  S.  C.  1  Sup. 
Ct.  Rep.  560;  Hay  den  v.  Manning,  Id.  586;  S.  C.  1  Sup.  Ct.  Rep. 
617;  and  Dimpfel  v.  Ohio  &  M.  Ry.  Co.  110  U.  S.  209,  S.  C.  3  Sup. 
Ct.  Rep.  573,  for  a  further  elucidation  of  the.  principles  upon  which 
the  rule  is  founded. 

Now,  by  the  Tennessee  Code,  "the  managers  of  the  business  of 
such  corporation  at  the  time  of  its  dissolution,  by  whatever  name 
known,  are  the  trustees  of  the  stockholders  and  creditors,"  authorized 
by  these  statutes  to  settle  its  affairs  and  "sue  for  and  recover  the 
debts  and  property  of  such  dissolved  corporation  in  its  corporate 
name."    Tenn.  Code,  §§  1494,  1495. 

The  principal  defendant,  Neely,  was  himself,  at  the  time  of  the 
dissolution  of  this  corporation,  the  statutory  receiver  appointed  by 
the  governor  under  the  act  of  February  11,  1852,  c.  151,  §  5,  p. 
207,  (Code,  §  1101,)  "to  take  possession  and  control  of  said  railroad 
and  all  the  assets  thereof,  and  manage  the  same,  etc,  and  to  con- 
tinue in  possession  of  said  road,  fixtures,  and  equipments,  and  run 
the  same,  and  manage  the  entire  road"  until  the  debt  to  the  state  was 
paid.  State  v.  E.  £  K.  R.  R.  6  Lea,  353,  355  ;  Erwin  v.  Davenport, 
9  Heisk.  44.  If  this  was  not  the  "annihilation  of  all  corporate  pow- 
ers," it  certainly  did,  in  fact,  as  appears  by  this  bill,  paralyze  those 
corporate  powers;  for  the  road  was  surrendered  by  him  to  the  pur- 
chasers under  the  foreclosure  sale,  he  accounted  only  to  the  gov- 
ernor or  these  purchasers,  and  the  directors  or  stockholders  have  not 
since  attempted  any  corporate  action  or  kept  up  any  corporate  or- 
ganization. Either  Neely  was  himself  the  person  to  whom,  under 
this  rule  and  these  state  statutes,  application  should  have  been  made 
to  bring  this  suit  in  the  corporate  name, — which  were  a  vain  thing  to 
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do,  and  it  is  unreasonable  to  ask  it, — or  no  such  application  could, 
under  the  terms  of  the  statute,  be  made  at  all.  The  directors  and 
stockholders  were,  by  the  statutes,  superseded  or  deprived  of  their 
power,  and  under  the  law  it  has  never  been  restored  to  them.  Er- 
win  v.  Davenport,  supra.  Furthermore,  the  amended  bill  alleges  that 
the  plaintiffs  have  applied  to  such  of  the  directors  as  they  could  find 
to  take  corporate  action  in  this  matter;  but  that  they  are'  scattered 
throughout  the  country,'  and  have  apparently  abandoned  all  their 
f auctions  and  refused  to  act.  Having  made  all  stockholders  who 
choose  to  come  in  parties,  it  would  eeem,  under  the  circumstances,  un- 
reasonable to  require  that  corporate  action  should  be  sought  through 
application  to  them.  The  bill  does  not  with  sufficient  precision  name 
the  directors  to  whom  application  was  made,  nor  show  in  detail  the 
efforts  to  comply  with  the  rule  in  that  regard,  as  it  should  have  done; 
but,  under  the  facts  disclosed,  I  am  of  opinion  that  the  plaintiffs  have 
done  the  best  they  could,  and  for  the  reasons  stated  overrule  that 
ground  of  demurrer. 

•The  plaintiffs  insist  that  at  all  events  the  corporation  was,  and 
now  they  are,  entitled  to  an  account  against  their  trustee,  this  stat- 
utory receiver  of  their  property.  Certainly  I  have  been  uuable  to 
find  any  case  where  the  trustee  can  refuse  to  account  because  the 
beneficiary  would  get  nothing  if  an  account  were  had,  by  reason  of 
his  inability  to  respond,  which  is  not  set  up  here,  however,  or  any 
other  reason,  such  as  that  there  are  judgments  against  the  beneficiary 
which  would  absorb  the  products  of  the  account,  as  has  been  stated 
is  the  case  here,  inasmuch  as  there  is  an  immense  amount  of  the 
mortgage  debt  unpaid,  for  which  there  is  a  judgment  of  this  court  still 
unsatisfied.  The  valueless  character  of  such  litigation  is  set  out  in 
Baylias  v.  Lafayette,  etc.,  By.  8  Bias.  193,  but  evidently  the  court  hesi- 
tated to  dismiss  the  application,  and  was  content  to  advise  the  par- 
ties that  if  the  litigation  should  be  fruitless,  there  was  no  practical 
value  in  it.  I  cannot  assent  to  the  doctrine  that  a  trustee  may  thus 
escape  an  account,  any  more  than  that  a  court  should  refuse  a  judg- 
ment because  it  appeared  that  the  execution  would  be  returned  nulla 
bona.  An  account  against  a  trustee  is  almost  always  a  matter  of 
course.  Pulliam  v.  PuUiam,  10  Fed.  Rep.  23,  26.  It  will,  however, 
only  be  granted  at  the  suit  of  one  having  a  right  to  the  fund  of  which 
an  account  is  asked.  Neither  can  the  fact  that  the  defendant  ac- 
counted with  the  governor,  and  received  his  commendation  for  the 
faithful  discharge  of  a  trust,  assuming  that  we  take  judicial  notice  of 
the  executive  action  in  this  regard,  avail  him  as  a  defense.  The  act 
of  1852,  under  which  he  held  his  trust,  does  not  make  the  executive 
department  the  exclusive  arbiter  of  this  trust,  nor  authorize  it  to  ac- 
quit the  trustee*  of  all  liability  by  approving  his  accounts.  There 
seems  to  be  no  intention  to  deprive  the  courts  of  their  powers  in  such 
matters,  and  the  remedy  on  the  bond  of  the  receiver  can  only  be  con- 
current with  that  of  compelling  a  settlement  through  the  medium  of 
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a  court  of  equity.  If  the  aet  undertook  to  invest  the  executive  de- 
partment with  exclusive  power  over  the  accounts  of  this  receiver,  it 
is,  on  well-settled  principles,  probable  that  the  courts  would  pro- 
nounce it  unconstitutional.  Jones  v.  Perry,  10  Yerg.  59;  Cooley, 
Const.  Lim.  87-114,  392. 

Other  objections  to  the  bill  have  been  taken  by  the  demurrer  and 
in  argument,  which,  for  the  present,  at  least,  we  will  pass,  and  come 
to  tbe  substantial  controversy  between  these  parties  upon  this  de- 
murrer; and  that  is,  the  contention  that  the  facts  disclosed  by  the 
bill  show  that  the  plaintiffs  have  really  no  interest  in  the  funds  for 
which  they  allege  the  defendants  are  liable.  Why  take  this  account, 
say  the  defendants,  when  it  appears  that,  as  between  the  plaintiffs 
and  the  foreclosure  purchasers,  tbe  funds  in  the  hands  of  the  receiver 
were  the  property  of  ihose  purchasers  ?  They  insist  that  it  is  not 
pretended  that  he  withholds  them,  or  has  appropriated  them  to  his 
own  use,  but  only  that  he  has  improperly  turned  them  over  to  those 
purchasers,  and  that,  even  if  he  still  retains  them,  they  do  not  be- 
long to  the  plaintiffs.  If  this  be  so,  undoubtedly  this  bill  should  Be 
dismissed.  But  there  is  some  difficulty  in  determining  it  upon  de- 
murrer, by  reason  of  the  somewhat  meager  and  indefinite  statements 
of  the  bill  as  to  the  precise  facts  of  the  case,  though  both  parties 
seem  desirous  of  having  the  question  determined,  and  have  endeav- 
ored, by  amendment,  to  make  the  bill  more  definite. 

Generally,  the  facts  are  that  this  railroad  having  been  constructed 
undor  the  internal  improvement  laws  of  Tennessee,  more  particularly 
considered  in  the  case  of  Stevens  v.  L.  A  N.  R.  R.  3  Fed.  Rep.  673; 
State  v.  E.  &  K.  R.  R.  6  Lea,  supra,  and  Rogersville  dt  J.  R.  R.  v.  Kyle, 
9  Lea,  supra,  the  state  held  a  statutory  lien  for  the  aid  extended  to  it, 
paramount  to  all  other  liens  whatever.  Being  in  default  for  the  in- 
terest and  sinking  fund  due,  under  those  laws,  upon  the  state  bonds 
it  had  received,  the  defendant  Neely  was,  by  the  governor,  appointed 
receiver  to  take  charge  of  the  road,  and  discharge  the  duties  required 
by  those  acts  of  the  legislature.  While  he  was  so  in  control  of  the 
road,  it  was  sold  by  a  decree  of  this  court,  under  a  foreclosure  suit, 
to  satisfy  a  very  large*  mortgage  debt,  subordinate  to  the  lien  of  the 
state  for  its  debt.  By  the  statutes  and  the  decree,  this  sale  was 
cum  onere,  and  the  purchasers  took  the  title  subject  to  the  debt  due  the 
state.  The  purchasers  organized  a  corporation,  which,  under  author- 
ity of  law,  by  subsequent  consolidation  and  changes  of  name,  became 
the  present  Illinois  Central  Railroad  Company,  a  defendant  to  this 
bill.  These  purchasers  liquidated  the  debt  due  the  state  by  paying 
it  off,  principal  and  interest ;  how,  does  not  precisely  appear  by  the 
bill,  except  that  it  was  done  by  buying  the  bonds  of  the  state  secured 
by  its  lien,  which  were  paid  in  and  canceled,  the  bonds  being  pur- 
chased at  a  heavy  discount.  But  it  is  seemingly  agreed  in  argument 
that  they  did  this  by  taking  advantage  of  the  act  of  February  25, 
I860,  c.  38,  p.  50,  which  permitted  any  railroad  company  to  pay  the 
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principal  of  the  debt  for  which  it  was  liable  to  the  state,  in  any  bonds 
of  the  state,  for  an  equal  amount,  and  authorized  it  to  issue  its  own 
bonds  to  raise  the  money,  which  were  to  be  secured  by  substituting 
these  new  bonds  to  the  lien  of  the  state  in  all  respects.  Also,  any 
other  person  or  corporation,  with  the  consent  of  the  railroad  com- 
pany itself,  was  authorized  to  pay  the  debt,  issue  its  substituted  bonds, 
and  likewise  be  subrogated  to  the  lien  of  the  state.  At  the  time  of 
this  liquidation  of  the  debt  due  the  state,  it  appears  by  the  bill,  as 
amended,  that  Neely  was  still  in  possession  as  receiver,,  and  did  not 
surrender  the  road  to  the  purchasers  until,  in  addition  to  the  princi- 
pal debt,  they  had  paid  to  the  state  the  sum  of  $94,234,  past-due  in- 
terest, accrued  and  not  paid  by  him  as  receiver.  This  payment,  and 
the  $1,119,000  of  principal  due,  constituted  the  sum  paid  by  the 
purchasers  to  the  state,  and  thereupon  the  receiver  surrendered  the 
road  and  all  the  assets  and  property  in  his  hands  to  the  purchasers. 
These  figures  may  not  be  exactly  accurate,  but  they  serve  to  indicate 
the  facts  involved  in  the  controversy.  They  are  taken  from  the  state- 
ments of  the  amended  bill,  which  also  refers  to  the  answer  of  Neely 
accompanying  his  demurrer,  and  adopts  certain  paragraphs  thereof, 
from  which  it  will  probably  appear  that,  after  deduoting  certain  taxes 
paid,  the  correct  amount  of  accrued  interest  paid  by  the  purchasers 
was  $85,811.27.  It  does  not  appear  what,  if  anything,  was  due  on 
account  of  the  sinking  fund.  Neely  made  his  report  to  the  comp- 
troller stating  the  amount  of  his  receipts  and  disbursements;  but 
complaint  is  made  by  the  bill  that  he  does  not  go  sufficiently  into 
detail,  and  that  he  files  no  vouchers  with  his  report.  This  report  is 
exhibited  with  the  bill,  which  avers  that  Neely  had  on  hand,  as  shown 
by  the  report,  about  $25,000  cash,  and  iron  rails  of  about  the  value 
of  $36,000,  which  he  turned  over  to  the  purchasers.  It  further  al- 
leges that,  well  knowing  that  the  oompany  was  insolvent,  and  that 
very  soon  the  road  would  be  sold,  Neely  used  the  funds  in  his  hands 
very  largely  for  making  "permanent  improvements  not  necessary  for 
the  operation  of  the  road,  and  not  coming  within  the  designation  of 
necessary  repairs, — among  other  things,  substituting  steel  for  iron 
rails, — and  that,  knowing  they  could  not  be  used,  he  invested  in  rails 
which  were  not  placed  on  the  track,  but  wrongfully  turned  over  to 
the  purchasers."  In  other  words,  the  bill  charges  generally  that 
Neely  collusively  improved  the  road  out  of  the  earnings  for  the  ben- 
efit of  anticipated  purchasers,  and  seeks  to  hold  him  liable  for  these 
unnecessary  improvements.  The  report  itself,  exhibited  with  the 
bill,  shows  that  Neely,  during  the  20  months  he  held  the  road,  re- 
ceived of  its  earnings  $802,241.52,  and  paid  out  in  "operating  ex- 
penses" $570,803.18,  and  in  "extraordinary  expenses,"  $66,663.03, 
and  to  the  state  on  acoount  of  interest  due,  $110,000.  This  left  in 
his  hands,  after  adding  the  value  of  fuel  and  supplies,  on  hand  to  the 
amount  of  $49,801.28,  a  sum  aggregating  $105,075.77.  Against 
this  he  states  that  there  was  due  from  him  on  his  pay-rolls  the  sum 
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of  $32,409.85,  for  balances  on  supply  bills,  $84,887.59,  and  for  bal- 
ances due  "on  new  rails  purchased  and  being  delivered,"  $34,000, 
leaving  "an  apparent  net  profit"  of  $3,778.88,  which,  he  says,  would 
be  overbalanced  by  elaims  set  up  for  damages  for  killing  stock,  etc. 
He  further  states  in  his  report  that  the  road  having  been  sold,  and 
the  purchasers  having  satisfactorily  liquidated  the  debt  due  the  state, 
he  transferred  the  property  to  them  on  November  28, 1877,  "together 
with  all  assets  in  my  hands,  they  assuming  all  my  indebtedness  as 
ascertained  and  adjusted,  which  they  are  paying  promptly."  He 
further  explains  that  when  he  got  the  road  in  March,  1876,  it  was  in 
a  very  dilapidated  condition,  and  that,  in  order  to  make  it  earn  the 
money  due  the  state,  he  found  it  necessary  to  make  "permanent  im- 
provements," and  that  he  had  put  it  in  "first-class  condition." 

It  is  not  averred  in  the  bill  (except  in  a  general  charge  "that  he 
has  received  and  has  never  accounted  for  many  thousands  of  dollars 
of  said  funds")  that  Neely  received  more  or  expended  less  than  he 
reports  to  have  done,  and  it  is  frankly  conceded  in  argument  that  he 
is  not  accused  of  falsely  stating  this  account.  But  it  is  insisted  that 
he  should  have  accounted,  and  should  now  be  required  to  account 
more  in  detail  and  to  file  his  vouchers.  Manifestly,  in  equity  plead- 
ings, general  accusations  of  fraud  and  collusion  are  ineffective.  1 
Daniell,  Ch.  Pr.  (5th  Ed.)  324,  and  notes;  Riley  v.  Lyons,  11  Heisk. 
251 ;  iVhitthorne  v.  St.  Louis  M.  I.  Co.  3  Tenn.  Ch.  147.  The  pleader 
should  state  the  facts,  and  not  formulate  mere  epithetio  "charges." 
And  it  has  been  recently  decided  that  the  same  rule  applies  at  law. 
Hazard  v.  Oriswold,  21  Fed.  Rep.  178.  If  the  faots  are  not  to  be 
ascertained  by  diligence,  because  of  some  obstruction,  or  if  the  evi- 
dence of  them  is  in  possession  of  the  other  side,  this  should  be  made 
to  appear,  with  technical  averments  showing  the  necessity  for  discov- 
ery, where  that  is  wanted ;  but  a  court  cannot  sustain  a  bill  upon 
mere  denunciatory  statements  of  the  plaintiff's  suspicions  or  belief. 
The  best  pleadings  are  those  which  state  the.  inculpatory  facts  that 
carry  with  them  their  own  conviction  of  the  fraud,  and  by  whioh  the 
wrong-doing  appears,  without  much  necessity  for  characterizing  it  as 
such.    Shepherd  v.  Shepherd,  12  Heisk.  276. 

This  report  evidently  is  subject  to  the  complaint  that  it  does  not 
state  the  accounts  properly  supported  by  vouchers;  and,  other  ques- 
tions aside,  it  would  not  satisfy  a  court  of  equity;  but  it  was  not  in- 
tended as  an  accounting  in  the  strict  sense,  but  only  as  a  report  of 
the  receiver  to  the  accounting  officer,  who  should  unquestionably,  if 
he  did  his  duty  as  such,  have  more  thoroughly  inspected  and  audited 
these  transactions  of  an  agent  of  the  state  in  whioh  others  than  the 
state  had  an  interest;  and  the  complaints  of  the  bill  against  the  ex- 
ecutive officers,  if  true,  are  well  founded,  and  show  neglect  of  the  plain- 
tiffs' rights  in  the  premises.  And  here  I  have  hesitated  whether  or 
not  a  court  of  equity  should  not,  for  the  mere  satisfaction  of  complain- 
ants, require  this  receiver  to  pass  his  accounts  in  such  a  way  that 
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they  could  see  jn  detail  what  he  had  done  while  in  charge  of  their 
property.  Bat  a  court  of  equity  most  be  able  to  see  that  there  has 
been  such  a  failure  of  the  trustee  in  his  duty  to  keep  and  exhibit  his 
accounts  that  the  plaintiffs  have  been  injured,  and  there  is  no  such 
showing  by  this  bill.  Non  constat  that  Neely  did  not  keep  accurate 
and  detailed  accounts  of  his  doings,  which  are  open  to  the  inspection 
of  plaintiffs  upon  their  demand,  nor  that  they  could  not  from  this 
source  obtain  all  the  information  they  need  to  determine  whether  he 
has  falsely  stated  them.  And  when  in  argument  it  is  conceded  that 
plaintiffs  have  no  information  that  he  has  falsely  stated  tljem,  it  would 
seem  unnecessary  to  take  an  account  merely  to  satisfy  them  that  the 
statements  in  this  report  were  true. 

We  come,  then,  to  the  consideration  of  the  questions  growing  out  of 
the  above-stated  facts,  which  involve  the  substantial  merits  of  this 
controversy.  For  the  plaintiffs  it  is  contended  with  earnestness  and 
force  that,  inasmuch  as  the  mortgage  for  the  bonded  debt  of  the 
company  which  was  foreclosed  did  not  include  the  earnings  of  the 
road,  those  accumulated  in  Neely's  hands  did  not  pass  to  the  mort- 
gagee or  the  purchaser,  and^when  the  sale  took  place,  subject  to  a 
prior  lien,  the  purchaser  so  regulated  his  bid  as  to  obtain  the  prop- 
erty at  a  price  which  would  enable  him.  to  discharge  the  prior  lien 
and  give  that  sum  for  it.  In  other  words,  that  in  buying  the  prop- 
erty subject  to  the  prior  lien  these  purchasers  assumed  that  debt, 
expected  to  pay  it,  and  put  their  price  accordingly,  and  now  have  no 
equity  to  demand  that,  as  between  them,  the  other  property  of  the 
mortgagor  shall  be  applied  to  ease  their  burden  by  paying  the  debt 
which  they  are  equitably  bound  to  pay  out  of  their  own  means.  For 
this  principle  the  main  oase  relied  on  is  that  of  Pickett  v.  Merchants' 
Bank,  32  Ark.  346,  which,  so  far  as  relates  to  this  question,  was  a 
suit  by  the  mortgagor  against  the  mortgagee  to  overhaul  a  bank  ac- 
count for  usury.  There  had  been  a  sale  of  the  mortgage  property, 
and  it  had  been  purchased  by  the  mortgagee  under  an  agreement  be- 
tween the  parties  as  to  the  application  of  the  proceeds  of  sale  to  cer- 
tain prior  incumbrances  and  then  to  the  mortgagee's  own  debt.  But 
there  was  an  incumbrance  for  delinquent  and  unpaid  taxes,  paid  by 
the  mortgagee  after  the  sale,  which  had  not  been  included  in  the 
agreement,  and  when  the  mortgagee  was  about  to  enforoe  his  lien 
upon  other  lands  for  the  balance  due,  the  controversy  arose  as  to  the 
true  amount  of  that  balance.  It  was  held  that  the  mortgagee  had 
purchased  cum  onere,  and  was  not  entitled  to  a  credit  for  the  taxes 
paid.  "When  the  warehouse  property  was  sold,"  says  the  court,  "it 
was  incumbered  with  unpaid  taxes,  and,  as  we  presume,  was  pur- 
chased for  less  on  that  acoount. "  Other  authorities  are  cited  for  this 
position,  but  it  is  not  necessary  to  cite  them  here,  as  the  court,  for  the 
purposes  of  this  decision,  fully  concedes  the  force  of  the  position. 

On  the  other  hand,  it  is  insisted  that  when  a  jnnior  mortgagee 
purchases  under  a  foreclosure  sale  the  mortgagor's  equity  of  redemp- 
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tion,  he  is  entitled,  as  against  a  senior  mortgagee  in  possession,  to 
the  same  account  of  rents  and  profits  that  the  mortgagor  could  have 
had.  This  seems,  also,  to  be  well  settled  by  authority.  There  is 
sometimes  much  difficulty  in  the  application  of  the  rule,  because  the 
peouliar  facts  of  the  case  leave  it  uncertain  where  the  rents  and  prof- 
its of  mortgaged  premises  belong,  notwithstanding  the  possession  of 
the  mortgagee ;  and  sometimes,  by  the  agreement  of  the  parties,  or 
other  like  intervening  circumstances,  the  rule  which  ordinarily  ob- 
tains is  displaced.  Indeed,  the  local  law  of  the  state  often  interferes 
to  regulate  the  incidents  of  the  mortgage,  and  affects  this  as  well  as 
other  rules  governing  the  relation  of  mortgagor  and  mortgagee.  Mr. 
Fomeroy  has  very  ably  shown  how  the  law  of  mortgages  has  been 
thus  changed  in  many  of  its  incidents  by  local  law.  Pom.  Eq.  §§ 
7a,  74, 162, 163,  1179-1191.  Making  allowances,  however,  for  such 
deviations,  the  rule  contended  for  by  the  defendants  is  well  estab- 
lished. Harrisons.  Wyse,  24  Conn.  1;  Kellogg  v.  Rockwell,  19  Conn. 
446;  Child*  v.  Child*,  10  Ohio  St.  339;  2  Jones,  Mortg.  1070-1085. 
I  do  not  find  any  Tennessee  case  in  which  the  point  has  been  con- 
sidered, but  generally  in  this  state  the  ordinary  law  governing  the 
relation  of  mortgagor  and  mortgagee  in  a  court  of  equity  prevails. 
Hemhaw  v.  WeUs,  9  Humph.  568;  Vance  v.  Johnson,  10  Humph. 
214;  Bidwell  v.  Paul,  5  Baxt.  693;  1  Meigs,  Dig.  (2d  Ed.)  §  527, 
snbsecs.  7,  9, 10;  3  Meigs,  Dig.  (2d  Ed.)  §§  1984,  1987;  1  Pom.  Eq. 
§  163 ;  3  Pom.  Eq.  §  1187,  p.  158.  In  an  account  between  the  mort- 
gagor and  mortgagee,  the  mortgagee  in  possession,  while  accounting 
for  rents,  is  credited  with  permanent  improvements,  necessary  ex- 
penditures, taxes,  insurance,  and  prior  incumbrances  paid  by  him. 
Leiper  v.  Ransom,  2  Cold.  511,  514;  Bradford  v.  Cherry,  1  Cold.  60; 
Kellogg  v.  Rockwell,  supra. 

But  these  two  propositions  of  the  plaintiffs  and  defendants,  respect- 
ively, are  not  antagonistic  to  each  other.  While  the  purchaser  bays 
the  property  cum  onere,  unless  there  is  something  in  the  agreement 
of  the  parties,  as  in  Bank  of  U.  S.  v.  Peter,  13  Pet.  128,  and  Belcher 
v.  Wicker sham,  9  Baxt.  Ill,  or  some  other  attending  circumstance  to 
control  it,  he  only  agrees  to  pay  what  is  due  to  the  prior  mortgagee 
on  a  proper  accounting  with  the  mortgagor  at  the  time  of  his  pur- 
chase. Presumably,  that  is  the  sum  he  takes  into  his  calculations 
when  he  makes  his  bid,  and  not  a  larger  sum  which  may  apparently 
be  due ;  unless,  as  before  stated,  the  amount  is  fixed  beforehand,  in 
which  event  that  is  the  sum  he  must  pay  at  all  hazards.  Assuming, 
then,  that  these  purchasers  bought  the  equity  of  redemption  at  the 
foreclosure  sale,  as  we  must  if  it  was  a  foreclosure  sale  strictly  con- 
sidered, and  that  our  statutory  redemption  has  been  by  the  decree 
barred,  or  has  lapsed  by  the  long  time  over  the  statutory  two  years 
allowed  for  redemption  which  have  passed  since  the  sale  in  August, 
1877,  it  is  the  purchasers  who  are  entitled  to  this  account  and  the 
proceeds  of  it,  and  not  the  original  mortgagor.    In-the  Arkansas  case 
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relied  on  by  the  plaintiffs  the  tax  incumbrance  had  been  overlooked 
by  the  purchaser,  and  on  the  principle  that  he  had  bought  cum  onere, 
be  bad  that  incumbrance  to  pay,  as  these  purchasers  did  the  debt  of 
plaintiffs'  company  to  the  state.  But  surely,  in  that  case,  if  there 
had  been  a  dispute  about  the  amount  of  the  taxes  due  on  the  ware- 
house, and  it  had  been  made  to  appear  that  by  payments  made  by 
the  mortgagor  the  amount  of  taxes  was  only,  say,  $1,000,  instead  of 
the  $2,473,  the  difference  would  have  inured  to  the  benefit  of  the 
purchaser,  and  not  to  the  mortgagor,  by  requiring  the  purchaser  to 
pay  to  him  the  balance  of  $1,473.  If,  indeed,  the  parties  had  agreed 
before  the  sale  that  the  larger  amount  of  taxes  was  due,  and  the  bid- 
ding had  been  predicated  on  that  understanding,  but  subsequently  it 
was  found  to  be  less  that  was  paid  to  the  tax  collector,  the  difference 
would  belong  to  the  mortgagor,  to  be  paid  to  him  or  credited  on  the 
mortgage  debt;  but  this  bill  has  no  feature  like  that,  and  such  a 
claim  could  not  be  set  up  here.  i 
It  is  not  neoessary,  if  this  be  a  correct  view  of  the  equities  of  the 
parties,  to  say  more  than  that  the  result  is  that  plaintiffs  show  no 
such  interest  in  the  fund  alleged  to  be  due  as  entitles  them  to  the 
account  they  seek,,  and  consequently  the  demurrer  should  be  sus- 
tained, and  the  bill  dismissed  for  want  of  equity  on  the  face  of  it. 
But,  if  we  look  at  the  equities  of  the  parties  in  a  broader  view,  the 
same  judgment  must  be  reached.  Evidently,  after  paying  out  of  the 
funds  in  his  hands  the  balances  due  by  him  for  expenditures  that 
will  not  be  disputed,  the  receiver  should  have  paid  the  remainder  of 
the  fund  to  the  state  on  its  claims  for  over-due  interest  and  sinking 
fund.  Instead  of  doing  this  he  used  the  money  to  improve  plaintiffs' 
property,  and  presumably  they  got  the  benefit  of  it  in  a  higher  price, 
and  consequent  greater  reduction  of  their  mortgage  debt.  How  can 
they  complain  at  this  ?  Again,  the  receiver  having  allowed  the  in- 
terest claim  of  the  state  to  remain  unpaid  to,  at  least,  $85,000,  and, 
perhaps,  oounting  the  sinking  fund,  largely  more,  these  purchasers 
have  paid  it  in  order  to  relieve  their  property  of  the  lien  for  it.  Now, 
upon  the  plainest  principles  of  subrogation,  as  between  the  mortgagor 
and  these  purchasers  and  this  receiver,  whatever  be  held  in  cash,  or 
was  liable  for  by  improper  management,  was  a  fund  primarily  liable 
(and  known  to  be  such  by  the  purchasers  when  they  made  their  bid) 
for  payment  of  the  accumulated  interest  and  sinking  fund,  and  they 
are  entitled  to  have  it  so  applied.  The  authorities  already  cited  es- 
tablish this.  The  mortgagor  would  be  only  entitled  to  the  surplus, 
and  it  is  plain  there  could  be  no  surplus  in  this  case  on  the  facts 
already  stated. 

Now,  this  fund  has  been  so  applied,  on  an  agreement  between  the 
state,  the  purchasers,  and  the  receiver,  by  his  turning  over  the  assets 
in  his  bands,  and  they  paying  the  interest ;  and  it  is  quite  manifest 
that  they  have  not  received  more  than  was  due  after  paying  the 
charges  on  the  fund.    That  the  receiver  expended  some  of  the  money 
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in  improvements  that  were  permanenf,  and  rails  that  were  delivered 
but  not  fully  paid  for,  cannot,  as  before  intimated,  be  a  cause  of  com- 
plaint, if  it  enhanced  the  value  of  the  property.  But  more  than  this, 
he  was,  by  the  general  law  and  the  statutes  under  which  he  acted, 
invested  with  plenary  powers  in  the  matter  of  managing  the  road; 
and,  as  it  appears,  this  117  miles  was  only  a  link  in  a  great  line  of 
transportation,  he  could  not  earn  sufficient  money  to  pay  the  interest 
unless  he  did  improve  it ;  and  it  is  certain  that  this  policy  was  the 
best  for  the  state,  whose  claims,  under  the  statute  he  was  executing, 
were  paramount  in  importance  to  any  interest  of  the  stockholders. 
He  may  have  known  that  the  company  was  hopelessly  bankrupt,  and 
that  the  road  must  pass  into  other  hands;  but  the  interests  of  the 
state  were  his  chief  concern,  and  this  consideration  should  have  had 
no  influence  with  him.  He  was  not  bound,  as  the  plaintiffs  seem  to 
think,  to  withhold  all  expenditures  for  improvements  which  would 
increase  his  earnings,  because  it  was  more  desirable  to  them  that  he 
should  reserve  the  money  for  the  other  uses  of  the  bankrupt  owners. 
They  have  received  the  full  benefit  of  the  earnings  in  their  payment 
of  the  interest  debt  to  the  state,  for  which  they  were  pledged.  They 
have  the  benefit  of  the  improvements  in  the  reduction  of  their  mort- 
gage debt,  and  this  is  all  that,  honestly,  they  can  ask.  They  might 
have  managed  differently.  They  could  have  used  the  earnings  for 
the  purposes  of  dividends,  allowed  the  road  to  run  down,  and  thereby 
left  a  larger  debt  due  from  an  insolvent  company,  both  to  the  state 
and  their  own  immediate  bondholders.  But  perhaps  it  was  a  fear  of 
this  kind  of  management  and  its  temptations  that  induced  the  gov- 
ernor to  appoint  a  receiver;  that  induced  the  legislature  to  make  pro- 
vision for  one ;  and  that  made  a  foreclosure  desirable.  At  all  events, 
it  does  not  lie  in  the  mouth  of  plaintiffs  to  complain  that  the  receiver 
did  not  thus  manage  in  their  selfish  interest.  The  interests  of  the 
creditors,  state  and  private,  demanded,  as  did  the  material  interests 
of  commerce,  which  prompted  the  public  aid  given  these  plaintiffs, 
that  the  receiver  should  manage  as  he  did. 

Finally,  this  case  has  been  heretofore  considered  under  the  general 
principles  of  equity  governing  the  relation  of  the  parties,  but  it  is  im- 
\  possible  to  read  the  acts  of  the  legislature  already  cited,  which  regu- 
late the  rights  of  these  parties,  and  not  feel  that  these  principles  are 
greatly  strengthened  and  enlarged  by  those  acts.  By  the  act  of  1869 
these  purchasers  were  permitted,  with  the  consent  of  the  company,  to 
liquidate  the  debt  due  the  state  and  be  substituted  to  the  state's  lien. 
They  did  liquidate  that  debt,  obtaining  presumably  the  plaintiffs'  con- 
sent through  their  corporate  representatives ;  and  to  allow  them  now 
to  divert  this  fund  from  the  payment  of  the  interest  due  the  state,  on 
the  theory  of  this  bill,  would  be  to  allow  them  to  repudiate  that  con- 
sent and  its  consequences.  This  act  substituted  the  purchasers  to 
whatever  right  the  state  had  to  the  funds  in  Neely's  hands,  and  there 
was  not  more  than  enough  to  pay  the  state,  on  the  facts  of  this  case. 
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The  state  had  a  lien  on  the  earnings,  certainly,  and  it  passed  to  the 
purchasers  under  this  act*  of  1869,  and  if  Neely  has  anything  for 
which  he  should  account,  it  belongs  to  them.  Act  1869,  c.  38,  p.  50. 
Ab  to  the  plaintiffs,  who  are  creditors,  they  can  occupy  no  higher 
ground  than  the  stockholders  in  the  matter  of  demanding  an  aocount. 
Indeed,  it  may  be  doubtful  if  judgment  creditors  are  ever  entitled  to 
an  account  against  a  prior  mortgagee  in  possession.  Worthington  v. 
Wilmot,  59  Miss.  608.  But  as  to  this  we  need  not  now  inquire,  the 
questions  decided  beiug  as  conclusive  against  the  creditors  as  the  stock- 
holders. 

There  are  other  grounds  of  demurrer,  some  relating  to  those  plain- 
tiffs who  are  creditors,  but  no  further  notice  will  be  taken  of  them, 
since,  on  the  ground  above  indicated,  the  demurrer  must  be  sustained, 
and  the  bill  dismissed  at  the  costs  of  the  plaintiffs. 

Decree  accordingly. 


Fraudulent  Conveyance — Mortgage  —  Composition  with  Creditors  —  Ab- 
sconding Debtor— Foreclosure  of  Mortgage. 

H.,  being  hopelessly  insolvent,  applied  to  V.,  one  of  hia  creditors,  for  a  loan 
of  $15,0tM),  to  compromise  his  debts  by  payment  of  25  cents  on  the  dollar.  V. 
loaned  him  the  money  with  full  knowledge  of  the  facts  of  the  case,  and  took  a 
mortgage,  executed  by  H.  and  wife,  on  his  homestead  farm  (which  was  all  of 
his  property  within  reach  of  his  creditors)  in  Vermont,  duly  recorded  it.  and 
thereafter  advanced  the  money,  taking  no  precautions  to  procure  its  payment 
to  the  creditors.  The  deed  of  composition  provided  that  H.  might  sell  or  dis- 
pose of  his  property  within  a  certain  time  in  furtherance  of  a  settlement  with 
his  creditors.  V.  and  some  other  creditors  signed  this  deed.  H.  failed  to  pay  the 
money  as  agreed,  and  fled  with  it  to  Canada.  V.  subsequently  filed  a  bill  to  fore- 
close the  mortgage,  making  attaching  creditors  defendants  with  H.  Held,  that 
as  to  all  the  property,  except  the  homestead  interest  in  the  land,  the  mortgage 
was  void  as  to  the  creditors;  that  V.  was  entitled  to  foreclose  as  to  the  home- 
stead interest  only  on  payment  to  the  attaching  creditors  who  were  parties  to 
the  deed  of  composition  the  25  cents  on  the  dollar,  as  agreed,  with  interest;  and 
that  as  to  the  residue  of  the  estate  the  bill  should  be  dismissed. 

In  Equity. 

Martin  dt  Eddy  and  J.  K.  Batchelder,  for  orator. 

A.  L.  Miner,  J.  C.  Baker,  and  H.  A.  Harman,  for  defendants. 

Whbeleb,  J.  This  suit  is  brought  to  foreclose  a  mortgage  of 
$15,000  on  tbe  homestead  farm  of  the  defendant  Beuben  T.  Hurd, 
situated  in  Arlington,  Vermont,  against  his  attaching  creditors  as  well 
as  against  him.  The  mortgage  was  executed  on  the  twenty-first  day 
of  July,  1880,  at  Arlington,  in  the  absence  of  the  orator,  and  was  re- 
corded in  the  land  records  of  Arlington,  as  required  by  the  laws  of  the 
state,  on  the  ninth  day  of  August  following.  The  consideration  was 
advancel,  $5,000  on  the  first  and  $10,000  on  the  eighth  days  of  Oc- 
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tober  following,  by  the  orator  to  a  brother  of  the  mortgagor,  at  Aurora, 
Illinois,  where  the  orator  resides.  The  mortgagor  makes  no  defense; 
the  creditors  defend  upon  the  ground  that  the  mortgage  is  fraudulent 
and  void  as  to  them. 

The  mortgagor  was,  at  the  time  of  the  execution  of  the  mortgage, 
hopelessly  and  desperately  insolvent,  and  this,  became  fully  known 
to  the  orator  when  he  became  informed  of  the  mortgage.  The  mort- 
gagor started  a  composition  with  his  creditors,  by  deed  dated  July 
27,  1880,  in  which  the  creditors,  signing  and  sealing,  agreed  to  "ac- 
cept, receive,  and  take  of  and  from  the  said  Reuben  T.  Hurd,  his 
executors  and  administrators,  for  each  and  every  dollar  of  our  re- 
spective claims  and  demands  against  said  Reuben  T.  Hurd,  the  sum 
of  twenty-five  cents,  in  full  satisfaction,  payment,  and  discharge  of 
all  and  every  our  debts,  claims,  and  demands;  such  composition  to 
be  paid  to  us  severally  and  respectively  within  four  months  from  the 
date  of  these  presents."  And  they  further  therein  agreed  that  he 
might,  "from  time  to  time,  and  at  all  times  hereafter,  within  the  said 
term  of  four  months  from  the  date  hereof,  assign,  sell,  or  dispose  of 
his  property,  stock,  and  effects,"  "for  and  towards  the  payment  and 
satisfaction  of  the  composition  of  the  debts,  claims,  or  demands  of  us 
and  every  of  us." 

There  was  no  provision  that  all  the  creditors  should  sign.  The 
orator  was  a  creditor  before  the  mortgage,  and  signed  and  became 
fully  aware  of  the  composition  deeds.  The  defendant  the  Batten- 
kill  National  Bank,  for  a  consideration  paid,  agreed  to  assign  its 
claim  to  the  brother  of  the  mortgagor  for  the  further  consideration  of 
25  cents  on  the  dollar  to  be  paid,  in  order  that  the  claim  might  be 
brought  within  the  terms  of  the  composition.  The  defendant  Hawley 
had  an  attachment  on  the  farm  prior  to  the  mortgage,  the  ad  damnum 
in  the  writ  and  amount  directed  by  the  writ  to  be  attached  being 
$1,500.  For  a  consideration  agreed  to  be  paid,  he  signed  the  com- 
position deed,  and  signed  a  writing  stating  that  he  released  and  dis- 
charged the  liens  by  the  attachment,  and  discontinued  the  suit  as  to 
Hurd,  and  delivered  it  to  him.  The  other  defendants  did  not  become 
parties  to  the  composition.  The  25  per  cent,  was  not  paid  to  the  Bat- 
tenkill  Bank  nor  to  Hawley.  The  mortgagor  gave  up  carrying  through 
the  composition,  and  with  the  money  received  from  the  orator  fled  to 
Canada  without  paying  his  creditors  any  considerable  part  of  it.  At 
the  time  when  the  money  was  advanced  by  the  orator  upon  this  mort- 
gage, it  covered  all  the  property  within  the  reach  of  the  mortgagor's 
creditors  at  that  time,  and  the  orator  was  fully  aware  of  this  fact. 
That  the  loan  was  negotiated  by  the  mortgagor  for  the  purpose  of 
obtaining  money  to  pay  the  25  per  cent,  on  the  composition,  well 
enough  appears,  and  this  purpose  was  understood  by  the  orator.  That 
the  mortgagor  intended,  when  he  received  the  money,  to  take  it  be- 
yond the  reach  of  his  creditors  if  the  composition  failed,  also  is  ap- 
parent.   There  is  no  evidence  that  the  orator  knew  of  this  purpose, 
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but  he  was  fully  aware  thai  placing  the  money  in  his  hands  without 
safeguard  would  enable  him  to  avoid  his  creditors  if  he  would. 

The  case  stands  differently  as  between  those  who  were  parties  to 
the  composition  agreement  and  those  who  were  not.  And  as  to  this 
the  Battenkill  Bank  was  in  reality,  although  not  nominally,  such 
a  party.  It  brought  itself  within  the  soope  and  effect  of  the  agree- 
ment. It  is  not  considered  that  it  would  be  necessary  that  all  the 
creditors  should  become  parties  to  the  composition  to  make  it  bind- 
ing. In  Cobleigh  v.  Pierce,  32  Vt.  789,  there  was  an  express  provis- 
ion that  all  should  sign  to  make  the  agreement  valid.  In  Chase  v. 
Barley,  49  Vt.  71,  the  provisions  were  such  for  dividing  the  property 
of  the  debtor  pro  rata  among  his  creditors  that  it  could  not  be  car- 
ried out  unless  all  should  sign.  Not  so  here;  the  agreement  of  each 
creditor  is  several.  The  consent  of  more  than  one  oreditor  might  be 
necessary  for  a  consideration  where  the  contract  is  simple  and  a  con- 
sideration required.  But  this  contract  is  under  seal,  which  imports 
a  consideration,  and  would  bind  Hawley,  who  sealed  it  with  his  seal; 
and  the  Battenkill  Bank  received  a  consideration  for  what  it  entered 
into,  and,  besides,  the  procuring  the  agreement  of  the  others  who 
did  sign,  would  probably  be  a  sufficient  consideration  of  itself  for  that 
undertaking. 

The  mortgage  was  fully  accomplished  within  the  four  months  by 
being  made,  accepted,  and  recorded,  and  the  money  advanced.  The 
mortgagor  had  the  right  to  dispose  of  his  property  for  the  payment  of 
the  25  per  cent,  on  the  debts  at  any  time  within  the  four  months. 
Any  party  to  the  compromise  had  the  full  right  to  purchase  the  prop- 
erty or  take  lien  upon  it  during  that  time  for  that  purpose,  but  im- 
pliedly, by  the  terms  of  the  agreement,  not  for  any  other  purpose. 
Had  the  mortgagor  paid  Hawley  the  25  per  cent.. on  his  claim,  and  the 
Battenkill  Bank  25  per  cent,  on  its  claim,  within  the  four  months, 
they  would  have  had  no  just  ground  to  complain  against  the  mort- 
gage. If  they  were  defrauded  by  it  at  all,  it  was  only  as  to  the  25 
per  cent.  The  orator  knew  that  by  the  effect  of  the  agreement  the 
mortgagor  .had  no  right  to  dispose  of  his  property,  by  mortgage  or 
otherwise,  except  "for  and  towards  the  payment  and  satisfaction  of 
the  composition."  He  had  no  right  as  to  them  to  loan  mqney  on  a 
mortgage  to  the  debtor  generally  during  that  time.  The  property 
was  expressly  charged  with  the  trust,  as  between  the  parties  to  the 
agreement,  of  paying  the  25  per  cent.  The  orator  violated  the  trust 
when  he  loaned  the  money  generally  on  the  mortgage  without  seeing 
to  it  that  the  25  per  oent.  was  paid.  He,  at  least,  took  the  risk  of 
seeing  that  the  money  went  for  that  purpose;  and,  as  it  went  from 
him  into  other  channels  without  the  consent  of  Hawley  or  the  bank, 
he  is  responsible,  and  not  entitled  to  a  deoree  of  foreclosure  as  against 
them,  without  providing  for  the  payment  of  the  25  per  cent,  of  their 
claims,  with  interest  from  November  27, 1880,  before  which  day  that 
amount  should  have  been  paid. 
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By  the  statutes  of  Vermont  the  orator,  in  a  hill  to  foreclose  a  mort- 
gage, may  join  as  a  defendant  any  subsequent  attaching  creditor  of 
the  premises  Bought  to  be  foreclosed.  Rev.  Laws  Vt.  §  762.  Credit- 
ors who  did  not  become  parties  to  the  composition,  and  have  attached 
the  premises  subsequently  to  the  mortgage,  are  made  defendants  un- 
der this  statute.    Their  rights  are  to  be  determined. 

The  mortgagor's  liabilities  were  from  $125,000  "to  $150,000,  and 
his  assets  were  only  about  $50,000.  The  mortgage  was  executed  at 
Arlington  while  the  orator  was  at  Aurora,  and  apparently  without 
his  knowledge.  The  effect  of  it  was  to  place  substantially  all  of  the 
attachable  property  of  the  mortgagor  in  Vermont  under  its  cover. 
From  the  course  and  proceedings  of  the  mortgagor,  the  obvious  pur- 
pose of  it  was  to  induce  or  compel  his  creditors  to  accept  of  the  com- 
position, and  to  provide  means  for  the  payment  of  the  percentage  if 
they  should  accept.  When  it  was  brought  to  the  knowledge  of  the 
orator,  he  was,  or  became,  fully  aware  of  its  effect.  He  must  have 
known  that  its  existence  on  the  record  would  be  a  great  embarrass- 
ment and  hindrance  to  creditors.  Still  he  placed  it  upon  the  record 
without  then  advancing  any  consideration,  and,  in  the  language  of 
27  Eliz.,  left  it  to  stand,  "colored,  nevertheless,  by  a  feigned  counte- 
nance and  show  of  words  and  sentences,  as  though  the  same  were 
made  bona  fide,  for  good  causes,  and  upon  just  and  lawful  considera- 
tions;" or,  in  the  language  of  the  statute  of  Vermont,  justified  the 
same  to  have  been  made  and  executed  in  good  faith,  and  upon  good 
consideration.  Afterwards  he  advanced  the  consideration,  but  not 
until  all  prior  liens  were,  as  he  supposed,  removed  out  of  its  way,  so 
that  when  the  mortgagor  got  the  money,  which  became  the  consider- 
ation* of  the  mortgage,  he  could  hold  it  in  defiance  of  all  his  credit- 
ors, with  the  mortgaged  premises  covered  by  the  mortgage  and  appar- 
ently out  of  their  reach. 

The  purpose  for  which  the  orator  testifies  he  understood  the  con- 
sideration was  to  be  used,  was  to  pay  the  25  per  cent,  on  the  com- 
position. It  docs  not  appear  how  far  the  composition  had  proceeded 
when  he  made  the  advance,  but  it  does  appear  that  many  creditors 
never  became  parties  to  it,  and  that  those  who  did  were  not  paid  the 
25  per  cent,  to  any  considerable  amount.  The  latest  information 
which  he  received,  according  to  his  own  account,  was  from  the  mort- 
gagor, that  he  was  "getting  along  very  well  with  compromise;  there 
are  a  few  who  stand  out  about  the  matter,  but  not  large  amounts. 
Hope  to  get  it  all  fixed  soon."  If  all  the  creditors  became  parties  to 
the  composition,  and  received  their  share  under  it,  none  would  be  de- 
frauded by  the  mortgage;  but  if  any  did  not,  and  the  purpose  which 
the  orator  understood  was  to  be  carried  out  to  pay  those  who  did, 
those  who  did  not  would  be  defrauded.  The  property  would  be  gone, 
and  they  be  left  without  pay,  with  the  mortgagor's  property  all  the 
while  out  of  the  reach  for  collecting  their  pay. 

In  the  language  of  the  resolutions  of  Twyne's  Case,  3  Coke,  80,  "it 
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would  prove  injurious  to  other  creditors  of  the  same  debtor  in  de- 
priving them  of  all  means  of  satisfying  themselves  by  the  stated 
methods  of  justice."  If  the  composition  was  carried  oat,  its  purposes 
were  laudable ;  if  not,  they  would  be  fatal  to  those  not  joining  in  it. 
The  orator  did  not  wait  to  see  whether  all  would  join  or  not.  He  had 
full  knowledge  of  the  situation,  and  made  the  advances  in  view  of  the 
effect  which  would  follow  a  failure.  He  purposely  aided  in  putting  all 
the  attachable  properly  of  the  mortgagor  under  the  cover  of  the  mort- 
gage beyond  the  reach  of  the  creditors  of  the  mortgagor,  if  the  mort- 
gage should  be  upheld.  Such  conveyances  as  place  substantially  all 
of  the  property  of  the  debtor  beyond  the  reach  of  creditors  have  al- 
ways been  held  fraudulent  and  void  in  Vermont,  by  whose  laws  this 
case  is  to  be  governed.  Edgell  v.  Lowell,  4  Vt.  405;  Root  v.  Reynolds, 
32  Vt.  139;  Church  v.  Chapin,  35  Vt.  223;  Prout  v.  Vaughn,  52  Vt. 
451.  This  mortgage  cannot  be  upheld  as  against  the  creditors  who 
are  not  affected  by  the  composition  proceedings  to  cover  property 
which  they  could  reach,  without  going  contrary  to  the  provisions  of 
the  statutes  13  &  27  Eliz.,  as  they  have  been  expounded  from  the 
earliest  times. 

In  the  report  of  Twyne's  Case,  which  is  one  of  the  earliest,  it  is 
said :  "And  because  fraud  and  deceit  abound  in  these  days  more  than 
in  former  times,  it  was  resolved  in  this  case  by  the  whole  court  that 
all  statutes  made  against  fraud  should  be  liberally  and  beneficially 
expounded  to  suppress  the  fraud."  3  Coke,  82a.  The  reasons  for 
this  resolution  have  not  ceased.  The  effect  of  this  mortgage,  with 
the  purpose  for  which  the  orator  says  it  was  made,  was  to  take  the 
property  from  within  the  reach  of  the  creditors  and  put  it  beyond 
their  reach,  unless  they  would  compound  their  debts. 

The  mortgaged  premises  were  the  homestead  of  the  mortgagor  and 
his  family.  His  wife  joined  in  the  mortgage,  pursuant  to  the  laws  of 
the  state,  so  as  to  bind  the  homestead  interest.  To  the  extent  of  the 
homestead  exemption  the  mortgage  was  not  fraudulent  as  to  creditors, 
who  could  in  no  event  reach  that.  The  defendant  Hawley's  attach- 
ment, made  before  the  mortgage,  has  been  pursued  to  judgment  for 
a  larger  amount  than  the  writ  required  to  be  attached,  and  followed 
by  a  levy  of  execution. 

The  attachment  of  the  Battenkill  National  Bank  was  made  April  25, 
1881;  that  of  Franklin  E.  Lawrence,  June  6,  1881;  that  of  Thomas 
Fleming,  August  27,  1881;  and  that  of  Jerome  B.  Bromley,  Febru- 
ary 18,  1882.  All  of  these  latter  are  still  pending.  Some  question 
has  been  made  about  the  validity  of  these  attachments  in  the  argu- 
ment. But  they  are  set  up  as  good  in  the  orator's  bill,  and  could  not 
well  be  attacked  by  him  in  the  suit  after  that ;  if  they  were  not,  no 
fatal  irregularity  is  apparent. 

The  ad  damnum  in  Hawley's  writ  was  raised  to  make  it  large 
enough  to  cover  the  judgment  rendered.  Some  question  is  made  as 
to  the  effect  of  this  proceeding  upon  the  attachment.    But  no  new 
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cause  of  action  could  have  been  brought  in  by  the  amendment,  for 
the  law  and  practice  of  the  state  courts  do  not  permit  the  introduc- 
tion of  a  new  cause  of  action  in  that  manner.  The  attachment  is 
founded  upon  the  authority  of  the  officer  conferred  by  the  command 
of  the  writ.  It  is  measured  by  that  command.  In  Putnam  v.  Hall, 
3  Pick.  445,  the  command  was  made,  by  a  slip  of  the  pen,  to  be  to 
attach,  etc.,  to  the  value  of  $6,  instead  of  $600.  An  amendment  by 
inserting  hundred  was  held  to  dissolve  the  attachment.  No  amend- 
ment in  the  case  of  Hawley  is  understood  to  have  been  made  in  this 
respect.  The  command  of  the  writ  was  to  attach  the  goods,  chattels, 
and  estate  of  the  defendant  to  the  value  of  $1,500.  The  service  of 
it  created  a  lien  upon  the  estate  to  the  amount  of  $1,500.  The  mort- 
gage was  made  subject  to  this  attachment,  with  others.  It  did  not 
affect  other  creditors  as  to  the  amount  covered  by  this  attachment, 
but  only  as  to  the  amount  which  would  remain  over.  The  mortgage 
is  valid,  therefore,  to  cover  this  amount,  in  addition  to  the  homestead 
right,  except  as  to  Hawley,  and  as  to  him  except  for  the  25  per  cent. 
When  the  Battenkill  Bank  made  its  attachment  it  came  next  to  Haw- 
ley's,  and  was  good  against  the  mortgagor  and  his  property  for  the 
amount  of  the  debt  and  costs  within  the  amount  commanded  to  be  at- 
tached. The  orator  could  meet  it  by  paying  the  25  per  cent,  of  the 
debt.  The  mortgage  was  not  fraudulent  as  to  subsequent  attaching 
creditors,  except  as  to  the  property  not  covered  by  this  attachment 
in  addition  to  Hawley's. 

It  follows  that  the  orator  is  entitled  to  a  decree  of  foreclosure  of 
s  the  mortgage  as  to  the  homestead  right  against  all  the  defendants; 
to  a  foreclosure  against  all  but  Hawley,  of  the  value  of  $1,500,  cov- 
ered by  his  attachment,  and  against  him  on  payment  of  25  per  cent, 
of  his  debt,  with  interest  from  November  27,  1880;  to  a  foreclosure 
against  all  but  the  Battenkill  National  Bank  of  the  amount  covered 
by  its  attachment,  and  against  that  on  payment  of  25  per  cent,  of  its 
debt,  with  interest  from  the  same  day ;  and  as  to  the  residue  of  the 
estate  he  is  not  entitled  to  a  decree  against  the  creditors  attaching 
subsequently  to  that  attachment.  This  construction  of  these  proceed- 
ings makes  the  mortgage,  in  the  language  of  those  statutes  of  Eliza- 
beth, as  adopted  in  Vermont,  void  only  as  against  the  party  whose 
right,  debt,  or  duty  is  attempted  to  be  avoided.  Bev.  Laws  Vt.  § 
4155.  Hawley  was  promised  $125  for  signing  the  composition.  It 
may  be  thought  that  this  should  be  provided  for.  But  this  was  out- 
side the  composition,  and  the  promise  void  even  as  to  the  party  mak- 
ing it.    Case  v.  Oerrish,  15  Pick.  50. 

Let  there  be  a  decree  of  foreclosure,  with  costs  of  a  foreclosure, 
without  contest  as  to  the  homestead  right,  to  the  value  of  $500, 
against  all  the  defendants;  as  to  the  attachment  lien  of  Hiram  Haw- 
ley to  the  amount  of  $1,500  against  all  but  him,  and  against  him  on 
payment  to  the  clerk  for  his  benefit  by  the  orator  of  25  per  cent,  of 
his  debt,  with  interest  from  November  27,  1880,  with  his  costs;  as  to 
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the  attachment  lien  of  the  Battenkill  National  Bank  against  all  bat 
that  bank,  and  against  that  on  payment  to  the  clerk  for  its  benefit  of 
25  per  cent,  of  its  debt,  with  interest  from  November  27,  1880,  with 
its  costs;  that  unless  such  payment  be  made  within  80  days,  the  bill 
be  dismissed  as  to  them,  respectively,  with  oosts ;  that  the  bill  be  dis- 
missed as  to  the  residue  of  the  estate,  and  the  defendants  Lawrence, 
Fleming,  and  Bromley,  respectively,  with  costs. 


L  Indian  Treatt — Chickasaw  Treaty  of  July  1, 1834 — Treaty  op  Pontotoc 
of  March  1, 1833— Effect  on  State  Laws— Constitutional  Law. 

Under  the  Chickasaw  Indian  treaty  of  July  1,  1834,  as  interpreted  by  the 
previous  treaty  of  Pontotoc  of  March  1, 1833,  to  which  it  was  a  supplement, 
state  legislation  that  interferes  with  the  national  rights  of  the  Chickasaw  In- 
dians, while  in  possession  of  lands  under  the  tribal  organizations,  is  extra- 
territorial, and,  so  far  as  conflicting  with  rights  secured  by  the  treaty,  uncon- 
stitutional;  and  rights  once  vested  under  the  treaty  are  beyond  the  power  of 
state  legislation,  even  after  the  removal  of  the  Indians. 
2.  Same— Real  Estate— Conveyance  of  Indian  Reservations 

It  was  competent  for  the  United  States  by  treaty,  notwithstanding  any  state 
law,  to  prescribe  the  conditions  to  the  conveyance  of  Indian  lands  which  should 
be  the  law  of  the  title.  But  on  the  extinguishment  of  the  original  Indian  title, 
and  the  removal  of  the  Indians  from  the  state,  the  laws  of  the  state  would 
come  into  operation,  except  so  far  as  modified  by  the  existing  treaties  and  laws 
of  the  United  States. 
8.  Same — Voluntary'  and  Involuntart  Conveyances. 

The  restrictive  clauses  of  the  foregoing  treaties  upon  the  alienation  of  Indian 
lands  provided  that  the  reservations  to  individuals  should  not  be  "  Bold,  leased , 
or  disposed  of"  except  in  the  particular  manner  pointed  out  by  the  treaty,  but 
the  terms  of  the  treaty  apply  only  to  voluntary  conveyance  by  the  Indians, 
such  as  were  effected  by  the  personal  will  of  the  possessor,  and  not  to  trans- 
missions of  title  by  operation  of  law,  except  where  provision  is  especially  made 
for  a  peculiar  descent  on  the  death  of  the  possessor. 
4.  Same — Attachment  Sale  of  Indian  Lands. 

Where,  therefore,  the  possessor  of  an  ludian  reservation  of  individual  lands 
left  his  land  and  rejoined  his  tribe  in  the  Indian  nation,  in  consequence  of 
which  absence  from  the  state  the  land  was  attached  at  the  suit-of  his  creditor 
and  sold  by  the  sheriff,  the  purchaser  at  the  sale  took  a  good  title,  which  must 
prevail  over  the  claim  of  title  by  his  heirs  at  law,  under  the  tribal  laws  of  de- 
scent or  the  ordinary  laws  of  the  state. 

In  Equity. 

Poston  dt  Poston  and  Lowry  W.  Humes,  for  plaintiff. 
Wright  d  Folkes,  R.  D.  Jordan,  W.  S.  Flippin,  and  George  Gantt, 
for  defendants. 

Matthews,  Justice.  As  originally  commenced  in  the  chancery 
court  of  Shelby  county,  Tennessee,  this  suit  was  a  bill  in  equity  to 
recover  possession  of  real  estate  lying  in  that  county,  to  which  the 
plaintiff  claimed  the  legal  title.    In  that  form  it  could  not  be  main- 
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tained  in  this  court,  the  remedy  of  the  plaintiff  being  at  law.  The 
ease  is  one  that  arises  under  a  treaty  of  the  United  States  with  the 
Chickasaw  tribe  of  Indians,  and  on  that  ground  was  removed  from 
the  state  court,  and  in  this  court,  by  stipulation  of  parties,  has  been 
converted  into  an  action  at  law  for  the  recovery  of  the  land  in  ques- 
tion, and  submitted  to  the  court,  without  the  intervention  of  a  jury, 
upon  an  agreed  statement  of  facts. 

The  treaty  under  which  the  case  arises  was  concluded  May  24, 
1834,  and  proclaimed  July  1,  1834,  between  the  United  States  and 
the  Chickasaw  Nation  of  Indians.  7  St.  450-457.  As  it  was  sup- 
plementary to  the  treaty  of  Pontotoc,  negotiated  between  the  same 
parties  in  October,  1832,  and  ratified  March  1,  1833,  it  is  necessary 
to  bring  into  view  the  principal  provisions  of  the  latter  to  under- 
stand rightly  the  meaning  of  the  former.    7  St.  881-391. 

By  the  treaty  of  Pontotoc  the  Chickasaw  Nation  ceded  to  the  United 
States  "all  the  land  which  they  own  on  the  east  side  of  the  Missis- 
sippi river,  including  all  the  country  where  they  at  present  live  and 
occupy."  This  land  the  United  States  agreed  to  survey  and  sell  as 
other  public  lands,  and  as  a  compensation  therefor  to  pay  to  the 
Chickasaw  Nation,  from  time  to  time  as  received,  all  the  net  proceeds 
of  such  sales.  This  cession  was  made  in  view  of  a  removal  of  the 
Indians  to  a  new  home  west  of  the  Mississippi  river;  but  they  were 
not  to  be  deprived  of  the  comforts  of  a  home  in  the  country  in  which 
they  were  then  living  until  they  were  provided  for  in  the  new  posses- 
sions. In  the  mean  time  it  was  agreed  that  out  of  the  surveys  made 
by  the  United  States  each  Chickasaw  family  should  select  and  hold  a 
comfortable  settlement  for  cultivation,  the  uninterrupted  use  and  pos- 
session of  which,  until  a  new  home  was  found,  was  guarantied  by 
the  United  States,  after  which  these  reserved  tracts  were  to  be  sold 
and  accounted  for  as  the  rest.  By  an  explanatory  article  of  this 
treaty  it  was  further  provided  "that  no  family  or  person  of  the  Chick- 
asaw Nation  who  shall  or  may  have  tracts  of  land  reserved  for  their 
residence,  while  here,  shall  ever  be  permitted  to  lease  any  of  said 
land  to  any  person  whatsoever,  nor  shall  they  be  permitted  to  rent 
any  of  said  land  to  any  person,  either  white,  red,  or  black,  or  mixed 
blood  of  either."  It  was  also  provided  "that  whenever  the  nation 
shall  determine  to  remove  from  their  present  country,  that  every  tract 
of  land  so  reserved  in  the  nation  shall  be  given  up  and  sold  for  the 
benefit  of  the  nation.  And  no  individual  or  family  shall  have  any 
right  to  retain  any  of  such  reserved  tracts  of  land  for  their  own  use 
any  longer  than  the  nation  may  remain  in  the  country  where  they 
now  are."  By  the  ninth  article  of  the  treaty  of  1832,  "the  Chicka- 
saw Nation  express  their  ignorance,  and  incapacity  to  live  and  be 
happy  under  state  laws ;  they  cannot  read  and  understand  them,  and 
therefore  they  will  always  need  a  friend  to  advise  and  direct  them." 
At  their  request,  therefore,  the  United  States  agreed  to  keep  an  agent 
with  them,  as  theretofore,  "so  long  as  they  live  within  the  jurisdiction 
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of  the  United  States  as  a  nation,  either  within  the  limits  of  ,the  states 
where  they  now  reside  or  at  any  other  place."  It  was  also  stipulated 
that  when  the  Chickasaw  Nation  should  determine  to  remove  to  new 
homes,  the  United  States  should  advance  the  necessary  means  for 
their  transportation,  and  for  one  year's  subsistence  after  they  reach 
their  new  homes,  payable  out  of  the  proceeds  of  the  sales  of  the  ceded 
lands;  and  provision  was  also  made  that  a  principal  sum  arising 
from  the  sales  should  be  permanently  invested  and  held  by  the 
United  States  for  the  benefit  of  the  Chickasaw  Nation,  the  interest  on 
which  might  be  applied  for  their  national  purposes. 

This  is  the  substance  of  the  most  material  provisions  of  the  treaty 
of  Pontotoc,  to  modify  whioh  the  treaty  of  1834  was  negotiated.  The 
latter  recites  that  "the  Chickasaws  are  about  to  abandon  their  homes, 
which  they  have  long  cherished  and  loved;  and,  though  hitherto  un- 
successful, they  still  hope  to  find  a  country  adequate  to  the  wants 
and  support  of  their  people  somewhere  west  of  the  Mississippi,  and 
within  the  territorial  limits  of  the  United  States."  Another  article 
(the  third)  declares  that  "the  Chickasaws  are  not  acquainted  with  the 
laws  of  the'  whites,  which  are  extended  over  them"  and  complains  of 
intrusions  into  their  country  and  upon  their  rights,  which  can  only 
be  restrained  by  the  military  force  of  the  country,  which  they  are  un- 
willing to  ask  for  or  see  resorted  to,  and  therefore  only  stipulate  that 
the  agent  of  the  United  States  residing  among  them  will  resort  to 
every  legal  civil  remedy  to  prevent  intrusions  upon  the  ceded  coun- 
try, and  remove  the  trespassers  from  selected  reservations;  and  that, 
if  property  be  taken  by  persons  of  the  United  States,  the  agent  shall 
pursue  all  lawful  civil  means,  whioh  the  laws  of  the  state  permit  in 
which  the  wrong  is  done,  to  regain  the  same,  or  to  obtain  a  just  re- 
muneration ;  and  in  default  thereof  the  United  States  will  make  pay- 
ment for  the  loss  sustained. 

Article  4  provides  as  follows : 

"The  Chickasaws  desire  to  have  within  their  own  direction  and  control  the 
means  of  taking  care  of  themselves.  Many  of  their  people  are  quite  compe- 
tent to  manage  their  affairs,  though  some  are  not  capable,  and  might  be  im- 
posed upon  by  designing  persons.  It  is  therefore  agreed  that  the  reserva- 
tions hereinafter  admitted  shall  not  be  permitted  to  be  sold,  leased,  or  disposed 
of,  unless  it  appear  by  the  certificate  of  at  least  two  of  the  following  persons, 
to-wit,  Ish-ta-ho-tarfa,  the  king:  Levi  Colbert,  George  Colbert,  Martin  Colbert, 
Isaac  Albereon,  Henry  Love,  and  Benj.  Love,  of  which  five  have  affixed  their 
names  to  this  treaty,  that  the  party  owning  or  claiming  the  same  is  capable 
to  manage  and  to  take  care  of  his  or  her  affairs;  which  fact,  to  the  best  of  his 
knowledge  and  information,  shall  be  certified  by  the  agent,  and,  furthermore, 
that  a  fair  consideration  has  been  paid ;  and  thereupon  the  deed  of  convey- 
ance shall  be  valid:  provided,  the  president  of  the  United  States,  or  such 
other  person  as  he  may  designate,  shall  approve  of  the  same,  and  indorse  it 
on  the  deed;  which  said  deed  and  approval  shall  be  registered  at  the  place 
and  within  the  time  required  by  the  laws  of  the  state  in  which  the  land  may 
be  situated ;  otherwise,  to  be  void.  And  when  such  certificate  is  not  obtained, 
npon  a  recommendation  of  a  majority  of  the  delegation  and  the  approval  of 
the  agent,  at  the  discretion  of  the  president  of  the  United  States,  the  same 
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may  be  sold;  but  the  consideration  thereof  shall  remain  a  part  of  the  general 
Chickasaw  fund  in  the  hands  of  the  government  until  such  time  as  the  chiefs, 
in  council,  shall  think  it  advisable  to  pay  it  to  the  claimant,  or  to  those  who 
may  rightfully  claim  under  said  claimant,  and  shall  so  recommend  it."  7  St 
451. 

By  the  fifth  article  of  this  treaty  the  fourth  article  of  the  treaty  of 
Pontotoc  was  changed  so  as  to  grant  reservations  in  fee  to  heads  of 
families  proportioned  in  the  number  of  sections  to  the  size  of  the 
f amilies,. respectively ;  and  by  the  sixth  article,  similar  reservations  of 
a  section  each  to  persons  not  heads  of  families,  a  list  of  which  was 
to  be  made  by  the  seven  persons  named  in  article  4.  It  was  farther 
provided  that  "in  these  and  in  all  other  reserves  where  the  party 
owning  or  entitled,  shall  die,  the  interest  in  the  same  shall  belong  to 
his  wife,  or  the  wife  and  children,  or  to  the  husband,  or  to  the  has- 
band  and  children,  if  there  be  any;  and  in  cases  of  death,  where 
there  is  neither  husband,  wife,  nor  children  left,  the  same  shall  be 
disposed  of  for  the  general  benefit,  and  the  proceeds  go  into  the  gen- 
eral Chickasaw  fund.  Bnt  where  the  estate,  as  is  prescribed  in  this 
article,  comes  to  the  children,  and,  having  so  come,  either  of  them 
die,  the  survivor  or  survivors  of  them  shall  be  entitled  to  the  same. 
Bnt  this  rule  shall  not  endure  longer  than  for  five  years,  nor  beyond 
the  period  when  the  Chiokasaws  may  leave  their  present  for  a  new 
home."    7  St.  452. 

On  November  16,  1 840,  a  patent  was  issued  by  the  United  States 
to  George  G.  Allen  in  fee-simple  for  two  and  a  half  sections  of  land, 
embracing  the  tract  in  controversy  in  this  suit,  which  recites  that  the 
'  grantee  was  entitled  to  it  under  the  fifth  article  of  the  treaty  of  1834. 
It  is  admitted  that  Allen  was  a  Chickasaw  Indian,  and  that  he  was  in 
possession  of  these  lands  until  he  removed  into  the  Indian  country  in 
1845  and  rejoined  the  tribe,  which  had  gone  there  in  1884.  He  died 
in  the  Indian  territory  many  years  ago,  but  in  what  year  does  not  ap- 
pear, leaving  Elsie,  his  daughter  and  only  child,  his  heir  at  law.  She 
married  the  plaintiff,  Henry  Love,  also  a  Chickasaw  Indian,  both  of 
whom  always  resided  in  the  Indian  territory  until  Elsie  died,  in  1877, 
leaving  no  will  and  no  issue.  The  plaintiff,  as  her  surviving  hus- 
band, claims  under- the  tribal  laws  to  be  her  heir  at  law,  and  as  such 
claims  the  land  in  controversy;  it  being  admitted  that  George  G. 
Allen,  in  his  life-time,  never  parted  with  his  title  by  any  voluntary 
conveyance  or  disposition  thereof. 

The  defendants  in  possession  claim  title  by  sundry  mesne  convey- 
ances from  Allen  and  Apperson,  who,  it  is  also  claimed,  acquired  the 
title  of  George  G.  Allen  by  a  deed  purporting  to  convey  the  same, 
made  to  them  by  the  sheriff  of  Shelby  county,  Tennessee,  within  which 
the  land  lies,  dated  April  12,  1849.  This  deed  was  made  in  pursu- 
ance of  a  sale  on  September  4,  1848,  under  an  execution  in  favor  of 
Allen  and  Apperson  against  George  G.  Allen  and  his  wife,  founded  on 
a  judgment  in  an  attachment  suit  in  the  circuit  oourt  of  Shelby  county, 
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rendered  May  8,  1848,  at  which  the  plaintiffs  in  the  execution  were 
purchasers.  George  G.  Allen,  it  is  admitted,  was  not  personally 
served  with  process  in  the  action,  and  did  not  voluntarily  appear,  but 
the  attachment  was  levied  on  the  lands  in  question,  and  the  defend- 
ants were  notified  by  publication.  It  is  not  questioned  but  that 
the  proceedings  in  the  attachment  suit  were  in  all  respects  regular, 
and  in  conformity  with  the  laws  of  Tennessee;  but  it  is  objected  that 
they  are  void  ab  initio,  and  cannot  be  the  legal  basis  of  a  title  to  the 
land  in  controversy,  for  the  reason  that,  by  the  terms  of  the  treaty 
with  the  Chickasaws  of  1834,  this  land,  in  common  with  all  similar 
reservations,  was  withdrawn  from  the  jurisdiction  and  process  of  the 
Btate  courts,  and  from  the  operation  of  all  state  laws  affecting  the  title 
to  it.  As  a  matter  of  fact,  by  direct  and  express  legislation  on  the 
part  of  Mississippi  and  Tennessee,  the  laws  of  those  states  respect- 
ively had  been  extended  over  the  territory  occupied  and  owned  by  the 
Chickasaw  Nation,  in  respect  to  all  persons  and  property  therein 
prior  to  the  removal  of  the  Indians  beyond  the  Mississippi  river; 
with  what  effect,  after  that  event,  is  the  very  question  for  determina- 
tion in  this  case. 

This  legislation,  it  must  be  admitted,  on  the  authority  of  the  decis- 
ion of  the  supreme  court  in  the  oase  of  Worcester  v.  State,  6  Pet. 
515,  so  far  as  it  interfered  with  the  national  rights  of  the  Chickasaw . 
Indians  while  in  possession  of  the  lands  under  their  tribal  organiza- 
tion, was  extraterritorial,  and,  so  far  as  it  conflicted  with  rights  se- 
cured by  any  treaty  or  law  of  the  United  States  in  pursuance  of  the 
constitution,  was  unconstitutional  and  void.  And  any  such  rights, 
once  vested,  beoame  fixed  and  irrevocable,  and  beyond  the  reach  of 
state  legislation,  even  when,  by  the  extinction  of  the  Indian  title  on 
the  removal  of  the  tribe  beyond  the  state  limits,  the  legislative  au- 
thority of  the  state  had  become  acknowledged  and  exclusive.  It  was 
competent,  therefore,  for  the  United  States,  by  the  treaty  of  1834,  to 
affix  conditions  to  the  conveyance  of  the  reservations  created  by  it, 
which  should  be  the  valid  law  of  the  title,  notwithstanding  any  con- 
flicting state  law.  Smith  v.  Stevens,  10  Wall.  321.  But  after  the 
extinguishment  of  the  original  Indian  title  and  the  disappearance 
from  the  state  limits  of  the  tribal  organization  by  the  removal  of  the 
body  of  Indians,  or  otherwise,  the  law  ofvthe  state  would  come  into 
full  operation  and  effect  over  persons  and  propertywithin  the  former 
limits  of  the  Indian  nation,  exoept  as  modified  by  vested  rights  under 
existing  treaties  and  laws  of  the  United  States.  It  follows,  there- 
fore, that  after  the  migration  of  the  Chickasaw  Nation  west  of  the 
Mississippi  river  in  1834,  the  laws  of  Tennessee  came  into  full  effect . 
over  persons  and  property  of  the  individual  remnants  found  there- 
after within  the  territorial  limits  of  the  state,  including,  consequently, 
the  lands  now  in  controversy,  subject,  however,  to  any  rights  secured 
by  treaty  with  the  United  States.  In  all  cases  not  provided  for  by 
the  latter,  the  law  of  the  state  will  apply  and  govern,  and  the  treaty 
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and  looal  law  must  be  construed  together,  so  that  both  shall  stand  as 
far  as  they  can  be  reconciled;  the  law  of  the  treaty  prevailing  in  case 
of  unavoidable  conflict. 

It  becomes  a  question,  therefore,  in  the  first  instance,  of  the  true 
meaning  of  the  treaty,  and,  looking  at  its  provisions  in  the  light  of 
the  circumstances,  and  of  the  natural  and  obvious  meaning  of  the 
i  language  in  which  they  are  expressed,  and  of  the  context,  it  appears 
to  be  clear  that  the  intention  of  the  instrument  limits  the  clauses  re- 
strictive  of  alienation,  as  to  the  lands  reserved  to  individuals,  to  oases 
of  voluntary  conveyances.  The  language  of  the  prohibition  is  that 
the  reservations  shall  not  be  "sold,  leased,  or  disposed  of;"  and,- al- 
though the  words  last  used,  "disposed  of,"  might  seem  to  embrace 
other  dispositions  than  those  of  sale  and  lease,  yet  they  cannot,  upon 
the  principle  noscitur  a  sociis,  be  extended  so  as  to  include  any  other 
than  those  of  a  charaoter  like  those  specially  named;  that  is,  of  a 
voluntary  nature,  effected  by  the  personal  will  of  the  possessor.  This 
seems  to  be  rendered  quite  certain  by  the  requisition  that  limits  the 
qualification  to  cases  of  deeds  of  conveyance  on  which  the  approval 
of  the  president  of  the  United  States  must  be  indorsed ;  and  that  deed, 
when  properly  executed  and  approved,  is  made  subject  to  the  registry 
laws  of  the  state  in  which  the  land  may  be  situated.  Besides  this 
reference,  there  are  others  in  the  treaty  which  seem  to  assume  and 
declare  the  prevailing  force  of  state  laws,  where  not  interrupted  by 
the  supreme  authority  of  the  United  States.  Article  3  deolares  the 
submission  of  the  Indians  to  that  condition  as  a  necessary  result  of 
their  situation ;  complaining,  it  is  true,  that  they  are  not  acquainted 
with  the  laws  of  the  whites,  which,  nevertheless,  are  extended  over 
them,  and  asking  the  interposition  of  the  United  States  not  to  dis- 
place those  laws  by  force,  but  only  such  redress  for  wrongs  done  them 
as  those  laws  permit,  and,  on  failure  of  justice  from  that  source,  com- 
pensation by  the  government  of  the  United  States.  And  the  special 
rules  for  the  transmission  of  the  reservations  by  descent  in  case  of 
death  is  limited  in  article  6  to  a  period  terminated  by  the  migration 
of  the  Indian  nation  to  new  settlements,  and  not  to  exceed  five  years 
in  any  event. 

It  was  certainly  contemplated,  as  part  of  the  scheme  provided  for 
by  the  treaty  of  1834,  that  the  owners  of  reservations,  at  least  such 
as  chose  to  remain  oh  them  after  the  migration  of  the  tribe,  should 
be  capable  of  transacting  business,  and  of  making  all  necessary  con- 
tracts to  that  end.  It  is  a  consequence  of  that  supposition  that  they 
might  render  themselves  liable  to  suit,  which  could  be,  of  course, 
only  according  to  the  laws  of  the  state  in  which  they  resided  and 
contracted.  And  this  involved  the  contingency  of  subjecting  their 
lands,  held  by  tbem,  as  in  the  present  case,  by  a  fee-simple  title,  to 
levy  and  sale  on  mesne  and  final  process,  as  in  case  of  other  lands 
of  like  nature  held  by  all  other  persons.  Such  a  disposition  of  the 
reservations  is  not  within  the  prohibition  of  the  treaty,  but,  on  the 
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contrary,  by  clear  implication,  is  permitted  by  it.  It  follows,  from 
these  views,  that  the  proceedings  and  sale  in  the  attachment  suit  of 
Allen  and  Apperson  divested  the  title  of  George  G.Allen,  the  patentee, 
and  are  valid  and  effectual  as  a  foundation  of  the  title  of  the  defend- 
ants. This  conclusion  is  supported  by  express  adjudications  in  the 
cases  of  Loiory  v.  Weaver,  4  McLean,  82,  decided  by  the  circuit  court 
of  the  United  States  for  Indiana,  and  of  Sajfarans  v.  Terry,  12  Smedes 
&  M.  690,  by  the  supreme  court  of  Mississippi.  And  these  are  not 
inconsistent  with  any  of  the  decisions  cited  and  relied  on  by  the  coun- 
sel for  complainant. 

This  conclusion  renders  unnecessary  the  consideration  of  any  other 
question  in  the  case.    The  bill  is  accordingly  dismissed. 

Hammond,  J.,  concurred. 


L  Contempt— Revised  Statutes,  $  725— Interrupting  Examination  of  Wit- 
ness— Insulting  the  Examiner. 

It  is  a  contempt  of  court  to  interrupt  and  violently  break  up  the  examination 
of  a  witness  before  an  examiner  by  persisting  in  the  claim  to  dictate,  prompt, 
and  control  the  answers  of  the  witness.  It  is  also  a  contempt  to  insult  lire  ex- 
aminer by  the  use  of  violent  and  abusive  language  to  him  after  he  has  left  the 
office  and  is  upon  the  street.  Nothing  in  the  Revised  Statutes,  $  725,  has  taken 
away  the  power  of  the  court  to  punish  such  contempts. 

2.  Same  Subject — Practice— Answer  op  Respondent. 

Technically,  the  practice  of  a  federal  court  of  equity,  In  matters  of  extra- 
ordinary contempts,  is  to  proceed,  on  motion  and  proof,  by  ordering  that  the 
offender  stand  committed,  or  be  fined,  unless  he  shall,  on  a  day  assigned,  show 
cause  to  the  contrary.  But  this  practice  has  been  superseded  by  converting  a 
preliminary  rule  to  show  cause  why  an  attachment  should  not  issue  into  a  pro- 
cedure for  trying  the  whole  matter  on  its  merits.  But  under  neither  practice 
is  the  answer  of  respondent  to  this  rule  or  to  interrogatories  conclusive,  as  at 
law,  in  his  behalf;  but,  on  the  contrary,  the  court  will,  for  itself  or  by  refer- 
ence to  a  master,  ascertain  the  facts  by  proof,  taken  in  any  way  to  suit  the  con- 
venience of  the  court. 

In  an  equity  cause  pending  in  this  court,  in  which  a  large  amount 
of  written  testimony  in  the  form  of  depositions  was  to  betaken  in  short- 
hand, a  decree  and  order  was  made  appointing  the  regular  examiner 
of  the  court  to  take  the  proof  of  witnesses  residing  here,  and  many 
depositions  had  been  taken  by  him ;  and  others  were  being  taken, 
when,  on  May  2,  1884,  the  examiner  made  a  report  to  the  court  of 
certain  alleged  misconduct  on  the  part  of  respondent,  who  was  attend- 
ing the  examination  of  witnesses  before  the  examiner  in  a  law  office 
in  this  city,  the  respondent  being  a  defendant  in  said  equity  cause, 
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the  guardian  ad  litem  of  certain  other  of  the  defendants  and  of  coun- 
sel for  the  defense.  The  court  thereupon,  of  its  own  motion,  upon 
the  presentation  and  filing  of  said  report,  directed  the  issuance  of  a 
rule  upon  the  respondent  requiring  him  to  appear  before  the  court  on 
a  day  named  therein  and  show  cause  in  writing  why  he  should  not  be 
punished  as  for  a  contempt  of  the  court  because  of  his  alleged  mis- 
conduct. By  the  same  order  the  district  attorney  was  directed  to 
appear  and  proseoute  on  behalf  of  the  United  States.  This  rule  was 
duly  served  by  the  marshal,  as  appears  by  his  return  under  oath.  On 
May  9,  18S4,  the  return-day  of  the  rule,  the  respondent  not  appear- 
ing or  showing  any  cause  in  writing  or  otherwise,  an  attachment  was 
ordered  and  issued  for  his  arrest;  and  on  the  same  day  permission 
was  given  the  district  attorney  to  file  affidavits  of  the  examiner,  of  th* 
facts  set  out  in  his  report.  These  affidavits  are  as  follows,  omitting 
the  mere  formal  commencement : 
That  the  respondent,  on — 

"The  first  day  of  May,  A.  D.  1884,  at  Memphis,  In  the  county  of  Shelby  and 
state  of  Tennessee,  and  in  the  Western  district  of  Tennessee,  was  guardian 
ad  litem  of  certain  defendants,  and  was  also  personally  a  defendant  in  said 
equity  cause  then  and  now  pending  in  said  court  at  said  Memphis,  and  was 
then  and  now  solicitor  and  counsel  for  the  defendants  therein,  and  that  affi- 
ant was  then  and  there  and  now  an  examiner  in  chancery  for  said  court  in 
said  cause;  that  then  and  there,  at  the  law  office  of  P.  &  P.,  in  said  Memphis, 
the  deposition  of  Mrs.  D.  was  being  taken  for  the  defendants  in  said  cause, 
she  being  a  defendant  and  the  mother  of  the  said  respondent,  before  affiant,  as 
such  examiner,  in  the  presence  of  respondent  and  F.,  of  counsel  for  defend- 
ants, and  of  E.,  of  counsel  for  complainants;  that  after  the  direct  examina- 
tion of  said  Mrs.  D.  in  her  said  deposition,  and  during  her  cross-examination 
therein,  the  said  respondent  (guardian  ad  litem,  defendant,  and  counsel  as 
aforesaid)  did  then  and  there  interfere  with  and  interrupt  the  said  cross-exam- 
ination by  questioning,  prompting,  and  conversing  with  the  witness  as  to 
her  testimony  in  the  said  deposition,  and  this  notwithstanding  the  objection- 
and  request  and  protest  of  affiant,  and  the  requests  of  said  witness  and  said 
E.  and  F.,on  account  of  which  conduct  and  misbehavior  of  the  said  respond- 
ent, and  because  he  persisted  therein  and  openly  declared  that  he  would  not 
desist  therefrom,  the  taking  of  the  said  deposition  was  interrupted  and 
stopped,  and  counsel  for  defendants,  the  said  F.,  because  of  said  misconduct, 
left  the  office,  declining  to  proceed  with  the  deposition,  after  which  said  E. 
also  retired,  after  requesting  affiant  to  report  the  matter  to  the  court;  that 
after  the  said  F.  and  E.  had  left  said  office,  as  stated,  the  respondent,  in  the 
presence  of  the  said  Mrs.  D.  and  affiant,  (then  and  there  examiner,  as  afore- 
said,) used  indecent  language  of  said  E.,  calling  him  'a  son  of  a  bitch'  and 
1  a  damned  son  of  a  bitch,'  when  affiant  left  the  office  to  avoid  listening  to 
such  foul  language  in  the  presence  of  Mrs.  D.  Soon  after,  at  the  request  of 
said  F.,  affiant,  returned  to  the  office,  when  said  respondent,  in  their  presence, 
repeatedly  swore  he  would  'kill  that  God-damned  son  of  a  bitch,'  (meaning 
Baid  E.,)  shaking  his  fist,  in  which  he  held  an  open  knife,  towards  said  E., 
who  was  then  walking  up  the  street  at  a  distance  from  respondent,  and  prob- 
ably not  within  hearing.  Thereupon  affiant  refused  to  proceed  with  the  tak- 
ing of  depositions  in  said  cause  under  such  circumstances,  when  said  respond- 
ent cursed  affiant  and  told  him  to  « go  to  hell,'  still  holding  in  his  hand  the 
open  knife.  The  interruption  in  the  taking  of  said  Mrs.  D.'s  deposition,  and 
the  reason  why  it  was  so  left  unfinished,  was  due  wholly  to  the  misbehavior 
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and  misconduct  of  said  respondent,  he  then  and  there  being,  as  aforesaid, 
counsel,  defendant,  and  guardian  ad  litem  in  said  cause." 

Under  the  process  of  attachment,  the  respondent  was  arrested  by 
the  marshal,  and  gave  bail  for  his  appearance,  as  in  an  ordinary 
criminal  prosecution  in  the  court;  the  amount  of  the  penalty  of  his 
bond  being  fixed  by  the  court  at  $500.  On  May  20,  1884,  the  re-  • 
spondent  filed,  under  oath,  his  response  or  answer  to  the  report  and 
affidavits  of  the  examiner,  which  is  as  follows : 

"For  answer  the  said  respondent  says  that  it  is  true  that  he  is  guardian  ad 
litem  for  certain  defendants  in  said  cause,  and  one  of  the  defendants  in  said 
cause,  and  also  one  of  the  solicitors  in  said  cause,  and  was  such  before  and 
at  the  time  of  filing  said  affidavit.  And  he  further  says  the  affiant  was  then 
examiner  in  chancery  for  said  court  in  said  cause;  that  the  deposition  of  Mrs. 
D.  was  being  taken  for  defendant  in  said  cause,  the  said  examiner  acting  as 
such  in  taking  the  same;  that  she  was  one  of  the  defendants  in  said  cause, 
and  the  mother  of  respondent:  that  F.  was  also  of  counsel  for  said  defend- 
ants in  said  cause,  and  £.  was  of  counsel  for  complainants  in  said  cause.  It 
is  true  that  the  examination  of  said  witness  in  chief  was  completed.  But  it 
is  not  true  that  after  the  direct  examination  of  said  Mrs.  D.,  in  her  said  dep- 
osition and  dui'ing  her  cross-examination  therein,  that  respondent  did  then 
and  there  interfere  with  and  interrupt  the  said  cross-examination  by  ques- 
tioning, prompting,  and  conversing  with  the  witness  as  to  her  testimony  in 
the  said  deposition,  and  this  notwithstanding  the  objection  and  request  and 
protest  of  affiant,  and  the  requests  of  said  witness  and  said  E.  and  F.,  and  on 
account  of  which  conduct  and  misbehavior,  and  because  respondent  per- 
sisted therein  and  openly  declared  that  he  would  not  desist  therefrom,  the 
taking  of  said  deposition  was  interrupted  and  stopped;  and  counsel  for  de- 
fendants, said  F.,  because  of  said  misconduct,  left  the  office,  declining  to 
proceed  with  the  deposition.  It  is  true  that  said  F.  did  retire  pending  said 
cross-examination.  It  is  true  that  afterwards  said  £.  did  retire,  and  that  be- 
fore retiring  he  requested  said  examiner  to  make  report  of  the  proceedings  to 
the  court.  But  it  is  not  true  that  respondent  was  guilty  of  any  act  or  con- 
duct contrary  to  the  form  of  the  statute  of  the  United  States  in  such  cases 
made  and  provided.  Respondent,  as  counsel  in  said  cause,  upon  said  cross- 
examination,  was  of  opinion  that  the  cross-examining  counsel  was  transcend- 
ing the  limits  of  legitimate  cross-examination,  and  was  seeking  to  entrap  and 
confuse  the  witness,  and  to  confound  what  she  knew  of  her  own  knowledge 
with  what  she  knew  from  hearsay;  and  he  made,  as  he  thought  he  had  a 
right  to  do,  objection  to  such  examination  as  the  objectionable  questions  were 
propounded,  and  sought,  as  he  believed  in  a  proper  mode,  to  have  them  cor- 
rected ;  and  he  and  his  associate  counsel  differed  as  to  whether  the  proper 
practice  was  to  have  such  matters  corrected  as  the  examination  proceeded,  or 
to  wait  until  the  cross-examination  had  been  concluded,  and  then  by  re-ex- 
amination to  undertake  to  have  the  necessary  explanations  and  corrections 
made. 

"Respondent  was  firm  and  decided,  but  not  offensive,  in  his  view,  to  the 
examiner,  to  said  £.  or  to  Baid  F.,  and  because  of  this  position  of  respondent, 
which  said  F.  believed  wrong  and  would  be  hurtful  to  the  case,  or,  at  least, 
productive  of  no  good,  said  F.  declared  if  respondent  did  not  yield  and  come 
over  to  his  view  that  he  would  retire  and  leave  respondent  alone  as  counsel 
for  defendants  to  continue  the  further  examination  of  the  witness ;  and  said 
F.  did  accordingly  leave,  for  the  causes  stated  by  respondent,  and  not  for  the 
causes  stated  in  the  affidavit  of  the  examiner.  After  he  retired  said  E.  also 
retired,  for  the  causes  stilted  by  respondent,  and  not  for  those  stated  by  the 
•examiner,  and  requested  the  examiner  to  report  the  matter  to  the  court.  Re- 
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spondent  denies  that  in  this  matter  he  showed  any  contempt  or  want  of  re- 
spect for  the  authority  of  the  examiner,  or  any  want  of  respect  or  contempt 
for  the  court,  under  whose  authority  the  examiner  was  acting.  He  denies 
all  purpose  whatever  of  contempt,  or  of  defying  the  authority  of  the  court  or 
its  examiner,  or  the  due  and  proper  execution  of  its  orders.  He  thought  that 
his  action  as  counsel  in  the  matter  was  proper  and  in  good  faith,  urged  it,  and 
in  so  doing  differed  with  his  associate  for  the  defense,  for  whom  he  then  en- 
tertained and  now  entertains  the  warmest  regard.  It  was  not  his  purpose  to 
wound  or  annoy  him  or  the  solicitor  for  complainants  or  the  examiner,  or  to 
act  in  a  spirit  of  disobedience  or  contempt  for  the  court  or  its  examiner,  or  its 
orders;  and  he  disclaims,  disavows,  and  positively  denies  that  he  entertained 
such  purpose,  or  was  guilty  of  any  word  or  act  which  makes  him  a  contemnor 
of  the  court  or  its  examiner  or  its  proceedings.  He  regrets  that  his  disagree- 
ment with  his  associate  counsel  led  te  the  suspension  of  the  deposition,  and  to 
a  total  misconception  of  his  motives  and  purposes.  For  further  answer  re- 
spondent says  that  after  said  F.  and  said  £.  had  left  the  office  of  P.  &  P.,  as 
stated,  and  after  it  was  announced  that  the  further  taking  of  .the  deposition 
was  suspended,  and  said  examiner  had  been  requested  to  report  to  the  court 
by  said  E.,  and  the  examiner  had  declared  he  would  do  so,  respondent  ad- 
mits that  he  called  said  E.  a  son  of  a  bitch,  but  not  a  damned  son  of  a  bitch; 
that  the  said  Mrs.  B.  was  then  present,  and  respondent  supposes  the  exam- 
iner was  also  present.  But  respondent  meant  no  disrespect  whatever  to  the 
examiner  or  to  the  court  by  the  use  of  such  expression.  It  may  be  that  he 
ought  not  to  have  used  it,  and  he  is  sorry  that  he  did  so  in  the  presence  and 
hearing  of  the  said  Mrs.  D.,  and  in  the  hearing  of  the  examiner. 

"Respondent  supposes  the  examiner  left  the  office  of  P.  &  P.  at  the  time 
he  states.  What  caused  him  to  leave,  respondent  does  not  know.  He  had  no 
further  business  there  to  detain  him,  and  respondent  supposes  he  was  on  the 
act  of  leaving  anyhow.  The  examiner,  after  a  time,  did  return  to  the  said 
office,  at  the  request  of  Col  F.,  who  had  returned  to  the  door  of  the  office,  and 
said  F.  and  respondent  were  conversing  on  the  subject  of  taking  the  deposi- 
tion of  another  witness.  Said  F.  and  respondent  desired  to  do  so,  and  at  the 
request  of  said  F.  the  examiner  returned,  as  already  stated.  He  was  politely 
requested  to  take  the  said  deposition  both  by  respondent  and  said  F.,  but  re- 
fused in  an  abrupt  and  angry  manner,  stating  that  he  would  not  do  so,  and 
respondent  felt  stung  and  angry  at  his  manner,  believing  that  he  meant  to 
snub  and  offend  respondent,  and  thereupon  respondent  grew  angry  and  did 
say  that  he  could  go  to  hell.  He  meant,  however,  no  disrespect  to  the  ex- 
aminer as  an  examiner  of  the  court;  but  to  the  man  who,  requested  politely  to 
take  a  deposition,  on  the  sidewalk  in  front  of  the  office  of  P.  &  P.  refused  in 
a  way  intended,  as  respondent  thought,  to  cut  and  wound  him,  he  did  make 
a  reply  which  but  for  his  anger  he  would  not  have  made,  and  which  he  re- 
grets. But  he  denies  that  in  such  answer  thus  made  there  was  any  contempt 
of  court,  or  violation  of  any  of  the  statutes  of  the  United  States.  It  was  a 
hasty  and  passionate  expression,  not  used  in  the  presence  of  the  court  or  of 
its  examiner  when  the  examiner  was  engaged  in  any  duty  imposed  on  him 
by  the  court.  It  is  true  that  respondent  was  excited,  and  that  he  may  have 
used  the  remark  attributed  to  him  in  reference  to  said  E.,  and  may  have  had 
his  knife  in  his  hand  at  the  time.  But  he  did  not  mean  to  do  what  he  said. 
He  spoke  from  passing  anger  and  passion,  and  said  E.  was  not  present  and 
did  not  hear  what  was  said.  This  did  not  occur  in  the  presence  of  the  court 
or  of  the  examiner  when  in  the  discharge  of  his  duties,  but  upon  the  sidewalk 
in  Memphis,  and  was  plainly  not  intended  as  contempt  of  court  or  a  violation 
of  any  statute  of  the  United  States.  Bespondent  solemnly  avers  that  he  had 
no  purpose  whatever  to  offer  disrespect  or  contempt  to  the  court  or  its  exam- 
iner as  the  officer  of  the  court  in  this  matter;  and  having  fully  auswered  he 
prays  to  be  dismissed,"  etc 
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John  B.  Clough,  Asst.  Dist.  Atty.,  for  the  United  States. 
George  Gantt,  for  defendant. 

Hammond,  J.  The  claim  of  respondent  that  his  answer  shall  be 
treated  as  conclusively  true  cannot  be  admitted.  Procedure  in  mat- 
ters of  contempt  differs  in  courts  of  law  and  equity ;  and  again  in  the 
latter  according  to  the  character  of  the  alleged  contempt.  There  are 
two  classes  of  contempts  in  a  court  of  equity,  known  as  ordinary  and 
extraordinary,  though  in  modern  times  they  have  been  called,  as  by 
Lord  Chancellor  Brougham  iu  Wellesley's  Case,  2  Buss.  &  M.  639, 
civil  and  criminal;  as  to  which  he  says:  "I  agree  that  there  may 
oftentimes  be  a  difficulty  in  finding — First,  authority  for  deciding  where 
the  line  is  to  be  drawn ;  and,  secondly,  instances  in  practice  for  draw- 
ing it."  He  then  shows  how  the  distinction  has  been  applied  iu 
courts  of  law,  from  which  indeed  he  takes  the  nomenclature,  while 
that  of  the  equity  courts  much  the  better  expresses  the  distinction  as 
it  there  prevails.  It  would  be  interesting,  if  profitable  in  this  case, 
to  trace  the  influence  of  this  distinction  between  civil  and  criminal 
contempts  (which  Mr.  Beames,  in  arguing  that  case,  denied)  in  breed- 
ing from  mere  implication  that  interminable  confusion  which  is  found 
in  the  law  of  contempts. 

In  a  court  of  law,  because  that  court  abhors  any  method  of  trial 
of  issues  of  fact  except  by  a  jury,  if  the  party  denied  his  contempt 
on  oath,  he  was  released,  and  the  parties  were  left  to  seek  redress 
through  indictment  or  action,  where  the  facts  could  be  tried  accord- 
ing to  the  course  of  the  common  law.  Blackstone  thinks  this  was  in 
favor  of  liberty,  as  it  was,  and  therefore  excuses  the  anomaly  of  try- 
ing a  man  on  his  own  oath.  4  Bl.  Comm.  287.  Except,  however,  in 
determining  whether  a  member  of  parliament  should  or  should  not 
be  imprisoned  for  his  contempt,  this  distinction  between  civil  and 
criminal  contempts,  or  ordinary  and  extraordinary  contempts,  was 
wholly  immaterial.  As  to  ordinary  mortals,  in  a  court  of  equity,  the 
distinction  was  one  wholly  of  procedure. 

In  ordinary  or  civil  contempts  there  was  only  a  controversy  be- 
tween the  parties,  not  involving  the  element  of  offense  to  the  court, 
or  rather  to  the  king,  in  the  fact  of  disobedience ;  though,  technically 
and  in  form,  that  element  was  the  gravamen  of  all  processes  of  con- 
tempt. In'  extraordinary  oontempts  the  existence  in  fact  of  disre- 
spect of  authority  was  punished  as  an  offense.  The  one  was  merely 
remedial,  the  other  punitive  or  disciplinary.  That  which  was  reme- 
dial was  less  summary  in  its  operation,  in  the  sense  that  it  took  longer 
to  accomplish  the  remedial  purpose,  and  the  matter  had  to  progress 
by  certain  stages;  as  attachment,  attachment  with  proclamations, 
commission  of  rebellion,  sergeant  at  arms,  sequestration,  habeas  cor- 
pus, and,  finally,  pro  confesso.  But  every  one  of  these  processes  for 
arrest  was  issued  without  notice  to  the  defaulting  defendant  upon 
whom  subpoena  had  been  served.  The  contempt  was  cleared,  not  by 
answer  to  interrogatories,  but  by  doing  the  thing  commanded,  and 
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until  that  was  done  the  contemnor  was  imprisoned  on  any  of  the  pro- 
cesses which  caught  him.  If,  after  decree,  the  proceeding  was  to 
compel  obedienoe,  he  had  a  new  notice  by  writ  of  "execution  of  de- 
cree," which  must  precede  the  other  steps  mentioned  above.  As  to 
these  oontempts  the  books  of  praotice  treat  with  great  fulness.  1 
Newland,  Ch.  Pr.  67-98,  233,  380,  384,  388;  1  Daniell,  Ch.  Pr.  (1st 
Ed.  vol.  3,  McKinley  &  Lescure's  Law  Library,)  572-700;  Id.  (5th 
Ed.)  488,  1045,  1063.  Where  a  defendant  in  custody  under  any  of 
these  processes  of  contempt  desired  to  contest  the  regularity  of  his 
imprisonment,  he  applied  by  motion  or  petition,  supported  by  affida- 
vits, to  discharge  him,  to  which  the  plaintiff  could  file  affidavits  in 
answer,  and  the  court  would  decide  the  matter  upon  these  affidavits, 
or,  if  in  doubt,  refer  it  to  a  master.  1  Daniell,  Ch.  Pr.  665,  (1st  Ed., 
supra.1) 

Having  called  attention  to  the  division  of  ordinary  contempts  into 
such  as  are  committed  by  non-obedience  to  the  subpoena  and  such  as 
are  committed  by  a  non-obedience  to  a  decree  or  order,  Mr.  Daniell, 
in  the  first  edition,  tells  us  that  "there  is  another  species  of  contempt 
in  which  the  dignity  of  the  court  is  chiefly  oonoerned,  and  which  can- 
not be  purged  by  mere  satisfaction  to  the  party,  but  may  be  the  sub- 
ject of  punishment  by  the  infliction  of  imprisonment  or  fine.  These 
are  called  extraordinary  oontempts,  and  are  the  subject  of  peculiar 
modes  of  proceeding  which  will  be  pointed  out  in  another  part  of  this 
treatise."  1  Daniell,  Ch.  Pr.  572.  Our  author  did  not  redeem  this 
promise,  for  I  cannot  find  that  he  returns  to  the  subject  to  inform  us 
about  these  peculiar  modes  of  proceeding.  But*  Mr.  Newland,  another 
author  of  repute,  displays  the  practice  with  sufficient  detail  to  deter- 
mine the  question  we  have  in  hand.  Having  told  us  that  to  beat 
the  person  serving  any  of  these  ordinary  processes  of  contempt,  or 
to  use  contumelious  expressions  against  the  court  or  its  process,  was  a 
contempt,  and  that  what  he  had  said  concerning  the  subpoena  in  that 
regard  applies  to  all  other  process,  orders,  and  decrees,  he  further 
observes  that  "the  usual  mode  of  proceeding  against  persons  guilty 
of  those  and  other  contempts,  not  falling  within  the  description  of  or- 
dinary oontempts,  is  by  applying  to  the  court  that  they  may  be  com- 
mitted upon  affidavit  and  notice  of  the  application.  However,  in 
some  cases  of  contempts,  as  when  they  consist  of  contumelious  words 
against  the  court  or  its  process,  and  are  proved  by  only  one  witness, 
the  practice  seems  to  be,  not  to  commit  the  party  in  the  first  instance, 
but  to  grant  an  attachment  against  him,  in  order  that  he  might  be 

1  Note.  This  edition  is  cited  because  it  is  nearest  to  the  time  when  our  federal 
equity  rules  were  promulgated,  and  therefore  the  most  reliable  exponent  of  that 
practice  to  which  we  are  bound  by  Equity  Rule  90 ;  Jones,  Rules,  149  ;  Badger  v. 
Badger,  1  Cliff.  243.  All  subsequent  editions,  including  the  first  American,  are 
oftentimes  misleading,  because  they  are  based  on  the  second  London  edition,  which 
was  almost  wholly  rewritten  in  1846,  afler  Mr.  Daniell' a  death,  by  Mr.  T.  E. 
Headlam,  to  conform  the  work  to  the  very  radical  changes  in  English  practice  made 
af>er  our  equity  rules  were  adopted. 
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brought  in  to  be  examined  touching  the  contempt.  In  these  oases, 
after  the  party  is  brought  in,  or  appeared  gratis,  the  prosecutor,  upon 
notice  thereof,  files  interrogatories  for  his  examination.  *  *  *  If 
the  party  prosecuted  for  contempt  denies  it  on  his  examination,  or 
it  does  not  clearly  appear  by  his  examination,  the  prosecutor  may,  if 
necessary,  take  out  a  commission  of  course  to  prove  the  contempt. 
The  party  prosecuted  may  cross-examine  witnesses,  and  with  leave 
of  the  court  examine  witnesses  of  his  own.  After  these  proceedings 
the  court  will  decide  whether  a  contempt  has  been  committed  or  not, 
or  will  sometimes  refer  it  to  a  master  to  certify  whether  the  contempt 
be  confessed  or  proved,  or  not."    1  Newl.  Oh.  Pr.  67,  392. 

It  is  not  always  easy,  however,  to  determine  in  practice  to  which 
of  these  classes  a  particular  case  may  fall,  and  hence  the  practice  is 
not  uniform.  Strictly,  a  court  of  equity,  in  a  proceeding  of  the  latter 
character,  to  which  any  misbehavior  of  the  parties,  attorneys,  wit- 
nesses, jurors,  or  officers  of  the  court,  calculated  to  obstruct  the  effi- 
cient and  orderly  administration  of  justice  in  the  given  case,  belongs, 
on  its  own  motion,  or  that  of  the  parties,  proceeds  to  investigate  ex 
parte  the  alleged  contempt,  and  being  satisfied  thereof  directs  that  the 
guilty  person  stand  committed,  unless  he  shall  on  a  day  assigned 
show  cause  to  the  contrary.  This  order  nisi  being  served,  if  no  an- 
swer be  made  the  rule  is  made  absolute,  and  the  accused  is  then  ar- 
rested and  imprisoned  according  to  its  terms.  If  the  accused  appears, 
he  is  heard  in  any  way  that  suits  the  convenience  of  the  court,  by  an 
examination  ore  tenus,  upon  affidavits,  or  by  propounding  interrogato- 
ries. If  he  deny  the  oontempt,  the  court,  either  for  itself  or  by  ref- 
erence to  a  master,  ascertains  the  facts  upon  the  proof,  either  party 
examining  witnesses  by  affidavit  or  otherwise.  But  there  was  never 
in  a  court  of  equity,  as  at  law,  any  rule  that  the  answer  of  the  re- 
spondent to  interrogatories  should  be  taken  as  true  and  he  discharged, 
if  he  denied  the  contempt.  1  Newl.  Gh.  Pr.,  supra ;  1  Daniell,  Oh. 
Pr.  supra;  Id.  (5th  Ed.)  1070,  1079,  1686;  5  Crim.  Law  Mag. 
p.  483,  §§  7-14,  p.  508,  §§  27-30,  p.  507,  §  26,  p.  513,  §§  32-37; 
4  Bl.  Comm.  288;  20  Amer.  Law  Reg.  147;  1  Bac.  Abr.  (Bouv.  Ed.) 
462;  2  Bac.  Abr.  (Bouv.  Ed.)  633;  King  v.  VaugJuin,  2  Doug.  516; 
Underwood's  Case,  2  Humph.  45;  Rutherford  v.  Metcalf,  5  Hayw. 
58;  McCrcdie  v.  Senior,  4  Paige,  378;  Jackson  v.  Smith,  5  Johns. 
115;  Magennis  v.  Parkhurst,  3  Green.  Ch.  (N.  J.)  433;  Thornton  v. 
Davis,  4  Cranch,  C.  C.  500;  Parkhurst  v.  Kinsman,  2  Blatchf.  76; 
Whipple  v.  Hutchinson,  4  Blatchf.  190;  Birdsell  v.  Manufg  Co.  1 
Hughes,  59;  Worcester  v.  Truman,  1  McLean,  483;  Gray  v.  Railroad, 
Woolw.  63;  Fanshawe  v.  Tracy,  4  Biss.  490;  Angerstein  v.  Hunt,  6 
Ves.  489 ;  Crook  v.  People,  16  HI.  534;  Buck  v.  Buck,  60  111.  105. 

But  this  method  of  procedure  has,  in  modern  practice,  and  since 
our  federal  equity  rules  were  promulgated,  fallen  somewhat  into 
desuetude,  and  has  been  superseded  by  substituting  for  an  order  of 
commitment  nisi  a  rule  to  show  cause  why  the  party  should  not  be 


Digitized  by 


768 


FEDERAL  REPORTER. 


committed.  This  role  to  show  cause  why  an  attachment  should  not 
issue,  or  an  order  of  commitment  be  made,  was  a  familiar  one  to 
both  courts  of  law  and  equity,  and  was  used  where  the  evidence  was 
not  before  the  court  as  a  mode  of  preliminary  inquiry  to  determine 
whether  any  proceedings  in  contempt  should  be  taken.  It  was,  how- 
ever, very  conveniently  converted  into  a  procedure  for  determining 
the  whole  matter  on  its  merits,  and  the  court  having  the  party,  before 
it  proceeded,  without  technical  practice,  to  try  the  entire  question  on 
this  preliminary  inquiry.  Hence  the  answer  of  the  respondent  to 
such  a  rule  in  a  court  of  law  came  to  have  the  same  effect  as  his  an- 
swer to  interrogatories  in  more  regular  practice.  But  no  more  in 
this  modern  practice  than  in  that  which  is  more  technical  can  the  re- 
spondent's answer  be  given  that  effect  in  a  court  of  equity.  5  Grim. 
Law  Mag.  p.  494,  §§  8-12,  26;  In  re  Chadwick,  1  Low.  439;  KoU 
Ungsworth  v.  Duane,  1  Wall.  C.  C.  77,  102;  U.  S.  v.  Wayne,  Id.  134; 
Voss  v.  Luke,  1  Cranch,  C.  C.  331;  U.  S.  v.  Green,  3  Mason,  482; 
Thornton  v.  Davis,  4  Cranch,  G.  C.  500;  U.  S.  v.  Bollman,  1  Cranch, 
G.  C.  373;  Pitt  v.  Davison,  37  N.  Y.  235;  1  Tidd,  Pr.  478-487. 
A  few  cases  may  be  found  so  holding,  but  they  are  aberrations  from 
the  general  line  of  authority  and  have  not  been  approved.  Mur~ 
doek's  Case,  1  Bland,  Ch.  486,  which  cites  Childrens  v.Saxby,  1  Vern. 
207,  a  case  directly  the  other  way;  Wells  v.  Com.  21  Grat.  500,  dis- 
approved in  State  v.  Harper's  Ferry  Co.  16  W.  Va.  873.  The  cases 
cited  by  the  respondent's  counsel  were  all  cases  at  law.  In  re  Ed- 
ward 8.  May,  1  Fed.  Kep.  737;  S.  C.  2  Flippm,  562;  Re  Pitman, 
1  Curt.  186;  U.  S.  v.  Dodge,  2  Gall.  313. 

The  next  contention  of  the  respondent  is  that  our  act  of  congress 
of  March  2,  1831,  c.  99,  (4  St.'at  Large,  487;  Rev.  St.  §  725,)  has 
deprived  the  court  of  the  power  to  punish  for  such  contempts  as  that 
alleged  against  him.  It  is  generally  understood  that  the  object  of  that 
statute,  which  has  been  substantially  enacted  in  Tennessee  (Code,  § 
4106)  and  other  states  was  to  enlarge  the  liberty  of  criticism  by  the 
press  and  others  by  curtailing  the  power  to  punish  adverse  comments 
upon  the  courts,  their  offioers,  and  proceedings,  as  contempts  which 
tend  to  impair  respect  for  the  tribunal,  and  thereby  obstruct  the  ad- 
ministration of  justice.  Ex  parte  Bradley,  7  Wall.  364;  Ex  parte 
Robinson,  19  Wall.  505;  Re  Chiles,  22  Wall.  157;  U.  8.  v.  Holmes, 
1  Wall.  Jr.  1;  State  v.  Galloway,  5  Cold.  326;  Harwell  v.  State,  10 
Lea,  544;  Poulson's  Case,  quoted  1  Kent,  Comm.  801;  6  Crim.  Law 
Mag.  p.  177,  §  25;  Stuart  v.  People,  4  111.  395;  Ex  parte  Hickey,  4 
Smedes  <fe  M.  750;  Gandy  v.  State,  13  Neb.  445;  S.  C.  14  N.  W. 
Rep.  155;  Ex  parte  Edwards,  11  Fla.  174;  Williamson's  Case,  26  Pa. 
St.  21;  State  v.  Dunham,  6  Iowa,  245;  People  v.  Wilson,  64  111.  195. 

I  do  not  find  it  necessary  to  go  into  the  distinctions  between  direct 
and  constructive  contempts,  which  are  so  unsatisfactory  to  all  who 
study  this  subject.  There  is  always  a  struggle  to  relegate  every  con- 
tempt to  the  odious  category  of  constructive  contempts,  in  order  to 
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take  shelter  under  these  restrictive  statutes.  But  I  may  say  that,  in 
my  judgment,  the  courts  will  find  that  the  legislature  has  not  taken 
away  any  valuable  power,  when  these  statutes  are  properly  under- 
stood.  Notwithstanding  the  seemingly  formidable  array  of  author- 
ity,  it  may  be  that,  after  all,  it  is  a  mistake  to  say  that  all  contempts 
not  committed  in  the  presence  of  the  court  are  constructive  only. 
The  mere  place  of  the  occurrence  may  not  be  an  absolute  test  of  that 
qnestion,  and  it  may  depend  on  the  character  of  the  particular  con- 
duct in  other  respects  besides  the  place  where  it  happens.  To  print 
hostile  comments  on  the  court,  its  officers,  or  proceedings,  as  in  cases 
where  the-  question  generally  arises,  or  to  ride  one's  horse  into  the 
tavern  where  the  judge  sleeps,  as  in  Com.  v.  Stuart,  2  Va.  Cas.  320, 
may  be  only  constructively  a  contempt,  as  it  very  indirectly  obstructs 
the  conrse  of  justice,  if  at  all;  but  where  it  takes  the  form  of  an  as- 
sault upon  an  officer,  as  when  he  was  beaten  and  made  to  eat  the 
process  and  its  seal,  in  Williams  v.  Johns,  2  Dick.  477,  S.  C.  1 
Mer.  302,  note  d,  the  impediment  to  the  efficient  administration  of 
justice  may  be  quite  as  direct  in  its  operation  to  that  end,  happen 
where  it  may,  as  if  the  party  had  ridden  his  horse  to  the  bar  of  the 
court  and  dragged  the  judge  from  the  bench  to  beat  him.  Com.  v. 
Dandridge,  2  Va.  Cas.  408;  People  v.  Wilson,  64  111.  195.  Be  this 
as  it  may,  wherever  the  conduct  complained  of  ceases  to  be  general 
in  its  effect,  and  invades  the  domain  of  the  court  to  become  specific 
in  its  injury,  by  intimidating,  or  attempting  to  intimidate,  with  threats 
or  otherwise,  the  court  or  its  officers,  the  parties  or  their  counsel, 
the  witnesses,  jurors,  and  the  like,  while  in  the  discharge  of  their  du- 
ties as  such,  if  it  be  constructive  because  of  the  place  where  it  hap- 
pens, because  of  the  direct  injury  it  does  in  obstructing  the  work- 
ings of  the  organization  for  the  administration  of  justice  in  that 
particular  case,  the  power  to  punish  it  has  not  yet  been  taken  away 
by  any  statute,  however  broad  its  terms  may  apparently  be. 

Lord  Eldon  was  asked  to  commit  a  solicitor's  clerk  for  breaking 
open  the  desk  of  another  clerk,  in  the  office  of  the  register  of  the  court. 
He  said:  "These  officers  are  a  part  of  the  court  itself;  and  if  the 
register  does  not  come  forward  the  clerk  has  a  right  to  protection  in 
his  own  behalf."  Ex  parte  Burrows,  8  Ves.  535.  A  messenger  in 
bankruptcy  was  protected  while  on  shipboard  in  charge  of  the  goods. 
Ex  parte  Dixon,  8  Ves.  104.  It  is  a  contempt  to  insult  a  suitor  and 
his  solicitor  while  attending  in  the  master's  office,  and  the  party  will 
be  attached  at  once  on  production  of  the  master's  certificate.  French 
v.  French,  1  Hogan,  188;  Ex  parte  Ledwick,  8  Ves.  598;  Ex  parte 
King,  7  Ves.  312.  A  party  was  committed  for  terrifying  a  witness 
about  to  be  examined  at  a  commission.  Partridge  v.  Partridge, Toth. 
40.  In  Pennsylvania  an  examiner  himself  has  power  to  punish  a 
witness  for  contempt  in  refusing  to  obey  his  order,  because  it  is  a 
contempt  of  the  process  and  not  of  the  officer,  (Com.  v.  Newton,  1 
Grant,  Cas.  453 ;)  and  in  New  York  the  refusal  of  a  witness  to  answer 
v.2lF,no.l2— 49 
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the  grand  jury  is  a  contempt  "in  the  presence  of  the  court."  People 
v.  Hackle y,  24  N.  Y.  74.  Any  contempt  against  commissioners  de- 
riving their  authority  from  the  great  seal  is  punishable  by  the  great 
seal.  Com.  v.  Hicks,  1  Dick.  61.  Commitment  without  rule  nisi  for 
an  assault  upon  the  messenger  of  the  great  seal  while  in  discharge  of 
his  duty  which  was  a  contempt.  This  shows  it  was  on  the  same  foot- 
ing as  a  contempt  in  the  face  of  the  court.  Elliot  v.  Halmarack,  1 
Mer.  301 ;  Ex  parte  Clarke,  1  Russ.  &  M.  563.  A  party  attending 
before  an  arbiter  substituted  for  the  master  is  entitled  to  protection. 
Moore  v.  Aylet,  2  Dick.  780.  A  peer,  ordinarily  privileged,  for  abduct- 
ing a  ward  of  the  court  was  committed  "for  obstruction  to  the  pro- 
cess of  the  king's  court  and  contempt  in  the  nature  of  obstruction  to 
the  king's  court."  Wellesley's  Case,  2  Rubs.  &  M.  639.  A  member  , 
of  parliament  was  committed  to  the  Fleet  for  sending  a  threatening 
letter  to  a  master  before  whom  he  had  a  case  pending,  in  which  he 
was  party,  and  counsel  and  the  house  of  commons  held  he  was  not 
privileged.    Charlton's  Case,  2  Mylne  &  C.  316. 

These  cases  show  that  such  contempts  are  as  aggravated  as  those 
directed  at  the  court  itself  in  open  court,  and,  if  there  be  two  witnesses 
to  the  contempt,  a  rule  nisi  is  unnecessary  under  the  old  practice. 
Anon.  3  Atk.  219.  The  contempt  occasioned  by  the  misbehavior 
of  an  officer  of  the  court — and  the  same  rule  applies  to  the  attor- 
neys, parties,  etc. — is  not  included  in  the  prohibitions  on  the  court 
of  the  act  of  congress  of  March  2,  1831.  Rev.  St.  §  725;  He  Pit- 
man, 1  Curt.  186.  It  is  a  contempt  to  make  a  riot  on  a  railroad, 
by  strikers,  while  the  road  is  in  the  hands  of  a  receiver  of  the  court. 
Secor  v.  Railroad  Co.  7  Biss.  513;  King  v.  Railroad  Co.  Id.  529. 
To  curse  a  witness  in  the  piazza  of  the  court-house  is  a  contempt 
"in  the  presence  of  the  court,"  (U.  S.  v.  Carter,  3  Granch,  C.  0. 
423;)  and  this  notwithstanding  the  act  of  1831.  U.  S.  v.  Emerson, 
4  Granch,  G.  G.  188.  Here  one  was  called  a  liar  in  the  hearing  of 
the  crier  and  other  officers  of  the  court.  It  is  a  contempt  for  per- 
sons to  leave  the  room  "contrary  to  the  express  command  of  the 
bailiff."  Offutt  v.  Parrott,  1  Granch,  C.  C.  154.  It  is  "an  obstruc- 
tion of  justice"  for  a  juror  to  form  and  express  an  opinion  after  serv- 
ice, in  order  to  disqualify  himself.  U.  S.  v.  Devaughan,  3  Granch, 
C.  C.  84.  A  witness  before  a  grand  jury  refused  to  answer,  and  "be- 
haved in  an  insolent  manner  and  threatened  some  of  the  jurors;" 
held  a  contempt.  U.  S.  v.  Caton,  1  Cranoh,  C.  C.  150.  A  contempt 
of  a  register  in  bankruptcy  is  a  contempt  of  the  court  itself.  Re 
Allen,  13  Blatchf.  271;  Re  Speyer,  6  N.  B.  R.  255.  And  so  it  is  a 
contempt  for  a  party  to  refuse  to  ob"y  a  referee's  order  to  allow  a 
witness  to  see  books  produced  upon  an  order  of  the  court;  and  a 
statute  authorizing  referees  to  punish  for  oontempt  does  not  deprive 
the,  court  of  its  concurrent  power  over  such  contempts.  Sudlow  v. 
Knox,  4  Abb.  App.  Dec.  326 ;  Re  SeeUy,  6  Abb.  Pr.  217;  5  Crim. 
Law  Mag.  p.  159,  §§  7,  27. 
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The  privilege  of  protection  to  all  engaged  in  and  abont  the  business 
of  the  court  from  all  manner  of  obstruction  to  that  business,  from 
violence,  insult,  threats,  and  disturbance  of  every  character,  is  a  very 
high  one,  and  extends  to  protect  the  persons  engaged  from  arrests  in 
civil  suits,  from  service  of  process,  etc.  It  "arises  out  of  the  author- 
ity and  dignity  of  the  court,"  and  may  be  enforced  by  a  writ  of  pro- 
tection, as  well  as  by  punishing  the  offender  for  contempt.  A  master, 
examiner,  referee,  or  commissioner  acts  onder  the  authority  of  the 
court  when  he  makes  a  lawful  order,  and  the  order  need  not  be  a 
written  one.  Bridges  v.  Sheldon,  7  Fed.  Rep.  17,  42, 45.  Attorneys 
are  officers  of  the  court,  and  are,  like  parties,  witnesses,  jurors,  and 
the  officials,  entitled  to  protection,  and  are  subject  especially  to  the 
power  of  the  court  to  compel  them  to  behave  themselves  with  propri- 
ety in  such  matters  as  pertain  to  the  business  of  the  court  in  all  its 
ramifications.  Ex  parte  Garland,  4  Wall.  378;  Ex  parte  Bradley,  7 
Wall.  374;  Ex  parte  Paschal,  10  Wall.  491;  Ex  parte  Wall,  107  U. 
S.  265;  S.  C.  2  Sup.  Ct.  Rep.  569;  Re  Woolley,  11  Bush,  95;  Ex 
parte  Cole,  1  McCrary,  405;  5  Crim.  Law  Mag.  p.  186,  §§  30,  31; 
Weeks,  Attys.  180-188;  Weeks.  Dep.  p.  143,  §  120. 

A  witness  cannot  refuse  to  answer  the  examiner  because  the  ques- 
tion is  irrelevant  or  improper,  his  remedy  being  by  a  demurrer  to  the 
interrogatory  to  take  the  opinion  of  the  court.  5  Grim.  Law  Mag.  p. 
185,  §  29,  and  notes;  1  Daniell,  Ch.  Pr.  (5th  Ed.)  942;  Re  Judson, 
3  Blatchf.  148.  But  the  contempt  may  be  excused  if  the  witness  hon- 
estly acts  under  the  advice  of  counsel.  Roberts  v.  WaUey,  14  Fed. 
Rep.  167.  But  it  is  contempt  for  counsel  to  advise  a  witness  not  to 
answer,  and  a  more  serious  contempt  to  prompt  a  witness  in  his  an- 
swers. Re  Eldridge,  82  N.  Y.  161;  Heerdt  v.  Wetmore,  2  Rob.  (N. 
Y.)  697;  Com.  v.  Feely,  2  Va.  Cas.  1. 

These  authorities  show  most  conclusively  that  whatever  may  be 
the  restrictions  imposed  by  our  statute,  they  certainly  have  no  ap- 
plication to  a  case  like  this,  involving  the  conduct  of  a  party  to  the 
suit,  who  is  at  the  same  time  an  attorney  in  the  case,  towards  an 
officer  of  the  court,  in  a  proceeding  before  him  had  in  the  case  itself. 
Indeed,  it  falls  within  the  permissive  language  of  the  statute.  If  the 
"misbehavior''  was  not  "in  the  presence"  of  the  court,  or  "so  near 
thereto  as  to  obstruct  the  administration  of  justice,"  it  was  "the  dis- 
obedience or  resistance"  by  "an  officer,"  and  "a  party"  to  "a  lawful 
order,  decree,  or  command"  of  the  court.  Rev.  St.  §  725.  The  or- 
der of  the  court  was  that  the  proof  should  be  taken  before  this  exam- 
iner, and  respondent's  conduct  was  well  calculated  to,  and  did,  in 
fact,  "obstruct  the  administration  of  justice"  by  impeding  the  exam- 
ination of  a  witness.  Nor  is  the  case  any  better  for  respondent  on 
his  own  showing,  ingeniously  contrived  as  the  answer  is  to  evade  the 
force  of  the  facts  as  they  are  admitted  to  be.  Neither  the  report  of 
the  examiner  and  the  affidavits,  nor  the  answer  of  the  defendant,  de- 
scribe with  sufficient  precision  the  acts  of  the  respondent ;  but  it  suf- 
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ficiently  appears  from  the  language  admitted  to  have  been  nsed,  and 
the  conduct  of  the  persons  engaged  about  the  business,  in  leaving  the 
disgraceful  scene,  to  have  been  of  that  violent  character  which  justi- 
fied the  examiner,  the  associate  and  opposing  counsel  in  their  pro- 
tests against  it.  It  was  impossible  to  proceed  with  the  business  un- 
less by  submission  to  respondent's  violent  and  imperious  will.  This 
is  wholly  inconsistent  with  the  avowed. error  of  judgment  and  absence 
of  intentional  disrespect  for  the  authority  of  the  courts  It  is  thor- 
oughly well  settled  that  the  avowal  of  such  respect  cannot  weigh 
against  the  plain  implications  of  the  conduct  itself.  Re  May,  supra; 
Wartman  v.  Wartman,  Tan.  Dec:  362,  370;  People  v.  Freer,  1  Caine, 
485,  518;  5  Crim.  Law  Mag.  p.  510,  §  29.  Counsel  and  parties 
have  ample  opportunity,  by  interrogatories  and  counter  interroga- 
tories, to  have  a  witness  explain  his  answers,  or  the  witness  may,  as 
we  have  seen,  seek  the  protection  of  the  court  by  demurrer;  but  all 
testimony  would  be  of  little  value  if  counsel  or  parties  be  permitted 
to  dictate,  prompt,  or  otherwise  control  the  answers;  and  it  is,  as  we 
have  seen,  a  contempt  to  do  this,  even  where  there  is  no  exhibition 
of  violence  and  contemptuous  conduct,  as  in  this  case. 

Again,  while  the  language  used  about  the  opposing  counsel  was 
not,  in  his  absence,  a  contempt,  although  the  attorneys  are  as, much 
under  the  protection  of  the  court  from  violence,  insults,  and  threats 
as  any  other  official,  the  conduct  of  the  respondent  towards  the  ex- 
aminer was  a  gross  contempt  of  this  court,  and  it  can  have  no  toler- 
ation for  the  distinction  assumed  by  counsel  between  the  man  and  the 
officer.  No  such  distinction  exists  in  the  law,  as  shown  by  perhaps 
the  ablest  case  on  the  law  of  contempts  to  be  found  in  the  books. 
Com.  v.  Dandridge,  2  Va.  Cas.  408;  Fitter  v.  Probasco,  2  Brown, 
(Pa.)  137.  Besides,  the  respondent  does  not  aver  any  other  cause 
of  complaint  against  this  officer  than  such  as  he  had  growing  out  of 
their  official  relations  to  the  transactions  of  this  case.  If  respond- 
ent had  shown  facts  aliunde  that  relation  to  provoke,  however  un- 
necessarily, his  violent  language,  there  could  have  been  no  contempt 
of  this  court,  of  course.  But  in  their  official  relations  to  the  case 
both  are  under  the  protection  and  privilege  of  the  court,  while  en- 
gaged, as  they  then  were,  about  the  business  of  the  court,  from  all 
contumely,  insult,  and  violence  towards  each  other.  Altogether,  the 
proof  shows,  on  the  part  of  the  respondent,  a  reckless  disregard  of 
the  ordinary  proprieties  of  the  occasion,  and  of  the  authority  of  the 
court,  too  serious  to  be  overlooked  by  the  most  indulgent  court. 

In  all  cases  of  the  kind  tbe  courts  are  troubled  about  the  penalty 
to  be  imposed  for  the  contempt.  Ordinarily,  courts  of  equity  meet 
such  defiance  of  their  authority  by  imprisonment,  which  the  conduct 
of  respondent  richly  merits.  But  the  court  has  observed  in  the  prog- 
ress of  this  case  that  the  respondent  is  not  a  man  of  cool  head  or 
cool  temper.  Unfortunately,  he  has  undertaken  the  always  doubt- 
ful task  of  representing  himself  as  counsel  in  an  acrimonious  litiga- 
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tion,  in  which,  in  every  possible  sense,  he  is  deeply  interested  as 
party,  witness,  guardian,  etc.  Naturally,  his  feelings  are  intensely 
involved,  and  in  all  litigation  of  this  kind,  certainly  in  this,  much  oc- 
curs calculated  to  exasperate  the  feelings  of  a  man  of  the  tempera- 
merit  described.  That  any  such  cause  existed  on  this  occasion  does 
not  appear;  but,  yielding  to  this  consideration  of  the  infirmities  of 
human  nature,  the  court  has  determined  to  impose  only  a  fine.  The 
judgment  of  the  court,  therefore,  is  that  the  defendant  be  adjudged 
guilty  of  contempt,  and  that  he  pay  a  fine  of  $50  and  the  costs  of  this 
proceeding,  and  that  he  stand  committed  until  the  fine  and  costs  are 
paid. 

Decree  accordingly. 


Vickrkt  v.  State  Savings  Ass'h.1 
(Oirouit  Court,  B.  D.  Miuouri.   October  13,  1884.) 

Negotiable  Instruments— Banking  Deposits  for  Collection. 

Where  a  negotiable  instrument,  indorsed  and  delivered  in* blank  to  a  bank, 
though  in  fact  only  for  collection,  is  sent  by  it  to  another  bank  for"  collection 
and  credit"  before  maturity,  and  the  latter  receives  it  without  notice  that  it 
does  not  belong  to  the  former,  it  may  lawfully  retain  the  proceeds  of  the  col- 
lection to  satisfy  a  claim  for  a  general  balance  against  the  other  bank,  if  that 
balance  has  been  allowed  to  arise  and  remain  on  the  faith  of  receiving  pay- 
ments from  such  collections  pursuant  to  a- usage  between  the  two  banks. 

This  is  a  suit  for  the  proceeds  of  a  promissory  note  deposited  by 
the  plaintiff,  indorsed  in  blank,  with  the  Indianapolis  Banking  Com- 
pany at  Indianapolis  for  collection,  and  transmitted  by  that  company 
to  the  defendant  at  St.  Louis,  where  it  was  payable,  with  the  direction 
to  "collect  and  credit"  it  to  the  Indianapolis  Banking  Company.  It 
was  collected  and  credited  accordingly,  without  knowledge  on  the 
defendant's  part  that,  at  the  time  the  note  was  received,  the  plaintiff 
had  any  interest  in  it.  The  balance  against  the  Indianapolis  Bank- 
ing Company  was  then  and  still  remains  greater  than  the  amount  of 
the  note. 

Finkelnburg  d  Rassieur,  for  plaintiff. 
H.  D.  Wood,  for  defendant. 

Brewer,  J.  I  think  the  defendant  is  entitled  to  judgment.  The 
facts  bring  the  case  within  the  rules  laid  down'  in  Dank  Metropolis  v. 
N.  E.  Bank,  1  How.  234;  S.  C.  6  How.  212;  Sweeny  v.  Easter,  1 
Wall.  166. 

The  Indiana  bank  was  the  apparent  owner  of  the  paper,  made  so 
by  the  unrestricted  indorsement  of  the  plaintiff.  It  forwarded  the 
paper  to  the  defendant  for  collection  and  credit.    The  defendant  had 

1  Reported  by  Benj.,F.  Rex,  Esq.,  of  tho  8t.  Loufa  bar. 
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no  notice  of  plaintiff's  title/  or  reason  to  suppose  that  the  Indiana 
bank  was  not  the  owner.  For  more  than  a  score  of  years  the  two 
banks  had  had  mutual  dealings  in  paper,  large  amounts  passing  be- 
tween them  for  collection.  Out  of  these  dealings  sprang  balances, 
sometimes  in  favor  of  one  bank  and  sometimes  in  favor  of  the  other. 
Collections  were  not  remitted,  but  simply  passed  to  the  credit  of  the 
transmitting  bank,  and  to  be  settled  by  the  proceeds  of  other  collec- 
tions sent  to  such  bank.  Statements  of  account  and  balances  were 
periodically  exchanged.  Under  these  circumstances,  it  is  fair  to  hold 
that  the  balances  were  by  each  bank  permitted  to  remain  upon  the 
credit  of  remittances  made  or  contemplated  in  the  usual  course  of 
dealing  between  them.  The  testimony  of  the  assistant  cashier  of  de- 
fendant, that  it  believed  the  Indiana  bank  solvent  and  trusted  it  ac- 
cordingly, does  not  conflict  with  this;  it  simply  indicates  what  might 
be  expected,  that  the  defendants  would  not  hold  as  a  correspondent 
a  bank  in  whose  solvency  it  had  no  faith. 

So  far  as  any  hardship  on  the  plaintiff  is  concerned,  he  has  no  one 
but  himself  to  blame.  By  a  restricted  indorsement  he  could  have 
given  notice  to  every  one  of  his  title.  He  chose  to  give  an  unre- 
stricted indorsement,  and  thus  permitted  it  to  pass  into  the  channels 
of  trade  as  apparently  the  property  of  the  Indiana  bank.  He  trusted 
that  bank,  and  must  abide  the  consequences  of  his  confidence.  That 
the  indorsement  to  the  defendant  was  for  collection  is  immaterial. 
The  question  in  these  cases  is  not  whether  title  is  apparently  trans- 
ferred to  the  collecting  bank,  but  whether  it  has  a  right  to  treat  the 
transmitting  bank  as  the  owner.  It  had  such  right  in  this  case,  and 
therefore  judgment  will  be  entered  in  favor  of  defendant. 


Db  Fbanoa  and  others  v.  Howard.1 
(Circuit  Court,  B.  D.  MistouH.   September  27,  1884.) 

1.  DK SCENT  AND  DISTRIBUTION — ALIENAGE— CHAPTER  110,  H  2  AND  4,  GEN.  St. 

Mo.  1866,  Construed. 

Under  the  provisions  of  chapter  110  of  the  General  Statutes  of  Missouri  of 
1866,  where  there  is  an  intervening  estate  less  than  the  fee  limited  by  will  to  a 
devisee,  aliens,  who,  but  for  their  alienage,  would  inherit  the  remainder,  have 
power  to  dispose  of  the  interest  which  they  would  inherit  if  they  were  citizens, 
to  parties  capable  of  taking,  at  any  time  prior  to  the  expiration  of  three  years 
after  the  expiration  of  the  intervening  estate. 

2.  Consideration-— Implied  Warranty  of  Title. 

Semblf,  that  in  such  cases  a  contract  by  aliens  to  convey  their  interest  In  an 
estate  which  they  are  supposed  to  have,  but  have  not  in  fact  the  right  to  dis- 
pose of,  is  sufficient  consideration  for  a  contract  to  pay  for  the  conveyance,  and 
the  supposed  possessors  of  the  power  are  not  bound,  in  the  absence  of  fraud,  to 
make  good  their  right  in  order  to  recover  the  amount  agreed  to  be  paid. 

At  Law. 

1  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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This  is  a  suit  upon  a  contract  between  plaintiffs  and  the  defendant, 
whereby  the  former  agreed  to  convey  to  the  latter  their  interest  in 
certain  lands,  situated  in  Missouri,  in  consideration  of  the  sum  of 
$5,250 ;  $250  cash,  balance  to  be  paid  upon  delivery  of  a  deed.  The 
tender  of  a  deed  is  alleged,  and  judgment  for  the  unpaid  balance  of 
the  purchase  money  asked. 

W.  H.  Clopton,  for  plaintiff. 

Henry  M.  <&  Freeman  A.  Post,  for  defendant. 

Miller,  Justice,  (orally.)  The  case  of  De  Franca  and  others 
against  Howard,  which  was  heard  upon  Wednesday,  will  be  disposed 
of  this  morning.  I  do  not  think  it  necessary  to  say  much  about  it. 
De  Franca  died,  the  owner  of  oertain  property,  which  the  plaintiff 
sold  to  the  defendant.  By  a  written  contract  the  defendant  agrees  to 
pay  $5,000  for  it,  in  addition  to  $250  earnest  money,  which  he  had 
already  paid.  His  contract  was  in  writing,  executed  by  both  parties, 
and  not  denied  by  either  of  them.  It  is  now  argued  by  the  defend- 
ant, in  the  first  place,  that  the  plaintiffs  were  not  the  heirs  of  De 
Franca  as  to  this  property,  and  therefore  that  the  defendant  got 
nothing  by  his  contract.  It  is  probably  a  sufficient  answer  to  that 
to  say  that  the  plaintiff  did  not  covenant  to  convey  a  title.  They 
covenanted  to  convey  their  interest  as  the  heirs  of  De  Franoa.  I 
think,  probably,  that  is  not  a  covenant  that  they  were  the  heirs  of 
De  Franca.  At  all  events  they  bear  such  relation  to  him  that  they 
had  something  of  value  to  sell,  if  they  were  not  the  legal  heirs.  It 
is  perhaps  proper  to  say  that  the  objection — the  main  objection — is 
that  they  are  aliens. 

I  shall  not  go  into  the  testimony,  because  I  think  it  is  perfectly 
plain  that  these  plaintiffs,  if  they  had  not  been  aliens,  if  they  are  not 
barred  by  the  law  of  Missouri  on  the  subject  of  alienage,  have  estab- 
lished the  fact  that  they  are  the  only  living  next  of  kin  of  De  Franca. 
As  a  fact,  we  both  find  that  without  any  hesitation.  That  being  es- 
tablished, it  is  also  a  fact  that  they  are  aliens,  and  were  at  the  time  of 
De  Franca's  death. 

De  Franca  made  a  will  and  left  a  wife.  Apart  from  that  will  and 
that  wife,  these  plaintiffs  are  the  persons  who,  if  they  were  not  aliens, 
would  inherit  the  real  estate  which  they  sold  to  Howard.  The  will 
of  De  Franca  very  distinctly  gives  to  his  wife^a  life-estate  in  this 
property,  and  places  the  title  of  that  life-estate  in  Mr.  Price  for  the 
use  and  benefit  of  that  wife.  The  wife  was  insane,  and  is  insane  now. 
My  opinion  is  that  the  result  of  that  will  was,  as  a  matter  of  law, 
that — unless  she  or  some  one  for  her  had  asserted  her  right  to  a 
larger  estate,  which  is  not  in  controversy  here,  nobody  saying  any- 
thing about  it  whatever— my  opinion  is  that  the  effect  of  that  will  is 
to  limit  her  interest  in  the  property  to  a  life-estate,  and  that  when  she 
dies  nobody  can  inherit  that  life-estate  or  can  take  anything  through 
her  title  to  that  estate;  that  that  is  the  interest  and  the  only  in- 
terest she  has  in  it,  or  had  On  his  death,  unless  she  had  resisted  the 
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will.  That  leaves,  then,  the  remainder  of  that  estate  after  her  death 
as  the  subject  of  consideration  as  to  what  became  of  it. 

I  understand  the  law  of  Missouri  to  be  that  an  alien  who  cannot 
inherit  or  cannot  hold  property  has  a  right  within  three  years  from 
certain  events  to  convey  the  title,  or  such  title  as  he 'could  have  taken 
if  he  had  not  been  an  alien.  He  must  do  that,  however,  within  three 
years  from  certain  events.  Counsel  for  defendant  introduced  evi- 
dence to  show  that  the  administration  of  the  estate  of  De  Franca  was 
closed  in  1869,  and  he  insists  that  from  that  date  the  three  years  of 
limitation  within  which  these  alien  descendants  or  collaterals  of  De 
Franca  must  have  made  the  deed  began,  and  that  as  they  did  not 
deed  it  within  three  years  they  had  no  power,  and  their  deed  con- 
veyed nothing,  and  that  there  was  an  absolute  want  of  consideration 
for  the  contract  now  sued  on.  As  regards  the  particular  date  from 
which  the  three  years  must  commence  running,  that  contention  is 
correct  if  there  is  no  other  estate  intervening;  but  the  statute  fixes 
other  times  and  other  incidents  indicating  the  date  from  which  the 
three  years  commence  running.  One  of  them,  in  the  clearest  possible 
language,  is  the  existence  of  "some  other  estate  less  than  the  fee-sim- 
ple estate  in  another  party  than  an  alien,"  which,  when  it  is  termi- 
nated, the  three  years  begin  to  run.  Very  well.  As  a  matter  of  law, 
then,  we  hold  that  until  the  life-estate  of  the  wife  of  De  Franca  ter- 
minates by  her  death,  no  bar,  no  three  years,  nor  any  other  hin- 
drance arises  to  prevent  these  alien  heirs  (I  do  not  use  the  word 
"heirs"  correctly,  because  they  are  not  heirs,  but  next  of  kin)  of  De 
Franca  from  conveying  the  interest  that  will  result  to  them  when  that 
death  comes. 

.  The  statute  itself  and  its  policy  is  a  very  clear  one.  It  means  that 
so  long  as  the  estate,  the  title,  is  in  any  body  who  is  not  an  alien,  and 
who  by  law  can  inherit  or  receive  by  devise  title  to  land  in  the  state 
of  Missouri, — so  long  as  that  title  is  in  anybody,  no  bar  begins  to  run; 
but  when  that  title  has  ended  and  the  next  person  to  take  is  an  alien, 
that  that  person  cannot  take  a  fee-simple  to  himself,  nor  can  he  hold 
it  when  devolves  on  him  any  right  or  title  to  it,  or  whatever  you  may 
call  it,  longer  than  three  years ;  but  that  within  that  three  years,  and 
any  time  before  the  expiration  of  three  years,  the  law  vests  in  him  a 
power  of  appointment  by  which  he  can  sell  and  convey  the  title  which 
would  come  to  him  if  he  were  not  an  alien,  to  any  other  person  who 
is  capable  of  taking  and  is  not  an  alien,  and  who,  under  the  laws  of 
Missouri,  can  take  and  hold  title.  The  result  of  this  is  that  these  par- 
ties had  until  three  years  after  the  death  of  Mrs.  De  Franca  to  make 
that  appointment  to  convey  that  title  to  any  person  capable  of  taking 
it.  They  have  done  this  in, the  case  of  Mr.  Howard.  They  con- 
tracted to  do  it,  and  that  contract  was  valid.  They  have  proved  that 
contract,  and  they  are  entitled  to  the  money. 


Judgment,  therefore,  will  be  given  for  the  plaintiff,  with  the  interest, 
for  $5,000..  • 


DE  FBAHOA  V.  HOWARD. 


m 


Mr.  H.  Af .  Pottf,  (of  counsel  for  plaintiff.)  As  a  matter  of  form  we 
desire  to  enter  onr  exceptions  to  the  finding  of  the  court.  ■ 

The  Court,  (by  Mr.  Justice  Miller.)  Let  me  do  the  best  thing  I  can 
for  you,  Mr.  Post.  Exceptions  to  such  a  judgment  as  that  do  no  good. 
These  findings,  of  law  that  you  have  asked  me  to  find  are  not  good.  I 
cannot  find  and  cannot  sign  a  finding  of  facts  that  merely  recites  all 
that  has  been  proved  in  this  case ;  but  the  law  says  that  the  court 
may  find  the  material  facts  on  which  the  judgment  rests,  and  if  they 
do  not  justify  the  judgment  you  can  take  your  writ  of  error  on  that 
and  have  it  reviewed.  In  addition  to  that,  you  are  entitled  to  show 
in  your  bill  of  exceptions  that  you  excepted  on  the  trial  to  the  intro- 
duction of  testimony.  If  you  can  make  up  a  finding  of  facts  suit- 
able, on  which  you  can  agree  among  yourselves,  I  will  be  here  until 
next  Tuesday  and  sign  it,  as  I  want  to  give  you  a  chance  to  take  it 
up  if  you  can.  The  main  facts  to  be  found  are,  simply,  that  De 
Franca  died  possessed  of  this  property,  having  a  title ;  that  he  made 
a  will;  that  no  other  heirs  have  been  found  but  these  aliens;  that 
they  are  the  heirs,  and  that  was  for  the  court  to  find.  I  hold  on  both' 
propositions  the  plaintiff  is  entitled  to  recover;  that  these  plaintiffs 
had  an  interest  such  as  they  could  sell,  and  which  they  did  sell.  I 
mean  by  that  that  they  had  the  power,  and  that  their  conveyance 
conveyed  the  remainder  after  Mrs.  De  Franca's  death.  I  hold,  as  a 
matter  of  law,  whether  they  did  or  not,  whether  they  were  entitled 
to  that  thing  or  not,  that  the  negotiations,  the  condition  of  the  es- 
tate, the  probability  that  Mr.  Howard  himself  hunted,  up  and  found" 
out  that  these  were  the  real  heirs,  all  that  constitutes  a  matter  of 
contract  in  which  the  heirs  were  not  bound  to  make  good  their  title, 
and  which  Mr.  Howard  took  at  his  own  risk.  On  both  propositions 
of  law  I  find  for  the  plaintiffs.  I  never  have  volunteered  much  ad- 
vice against  my  own  judgments,  but  this  is  such  a  perfectly  clear 
matter,  both  to  Judge  Treat  and  myself,  that  I  think  Mr.  Howard 
would  be  fooling  away  his  money  to  prosecute  the  case  further. 

Treat,  J.  The  effect  of  this  judgment,  Mr.  Post,  is  this :  Of  course 
Mr.  Howard  has  a  perfect  title,  subject  to  that  life-estate.  It  seems 
that  he  was  advised  differently  by  others,  but  this  court  has  reached 
a  different  conclusion.  He  can  take  his  deed,  pay  his  money,  and 
he  has  the  title. 
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((Xreuit  (hurt,  B.  D.  Missouri.    September  26,  1884.) 


1.  Ikbupanck  —  Insurable  Interest  of  Stockholder  is  Corporate  Pbop- 

BRTJ. 

An  owner  of  stock  in  a  corporation  has  an  Insurable  interest  in  the  corpo- 
rate property  in  proportion  to  the  amount  of  his  stock. 
9.  Same—  Where  There  is  a  Sham  Sale. 

This  interest,  though  extinguished  by  a  bona  fide  sale  of  the  property,  la  not 


3.  Same— Evidence. 

The  bill  of  sale  and  the  enrollment  of  a  steam-boat  are  prima  fade  evidence 
of  a  bona  fide  sale. 

4.  Same — Implied  Contract  as  to  Seaworthiness. 

There  is  an  implied  contract  on  the  part  of  the  insured  ot  an  interest  in  a 
vessel  for  a  particular  voyage,  that  she  shall  be  seaworthy  when  she  leaves  the 
port  of  departure,  and  that  if  she  becomes  unseaworthy  while  on  her  voyage 
the  master  shall  use  a  reasonable  discretion  and  have  the  defect  remedied  at 
the  nearest  convenient  port. 


The  necessity  for  haste  in  making  repairs,  in  case  the  vessel  becomes  unsea- 
worthy during  her  voyage,  depends  upon  the  character  of  the  defect:  the 
more  serious  it  is  the  greater  the  necessity  for  prompt  attention. 
6.  Same— Practice. 

The  question  of  whether  or  not  reasonable  diligence  has  been  used  in  a  given 
case  is  for  the  jury  to  decide. 


The  fact  that  a  vessel  was  unseaworthy  when  it  left  the  port  of  departure, 
or  became  so  afterwards,  and  due  diligence  was  not  used  in  having  her  re- 
paired, will  not  prevent  a  recovery  by  an  insurer  in  case  of  loss,  unless  the  loss 
lias  been  contributed  to  or  caused  by  the  defect. 

8.  Same— Perils  op  Navigation. 

Perils  in  making  landings  are  perils  of  navigation. 

9.  Same  —  Amount  of  Stockholder's  Insurable  Interest  nr  Corporate 

Property. 

Where  a  party  who  owned  three-sixteenths  of  the  capital  stock  of  a  corpo- 
ration insured  his  interest  in  the  corporate  property,  fwld,  that  in  case  of  loss 
he  was  entitled  to  recover  the  amount  of  his  policy,  up  to  three-sixteenths  of 
the  value  of  such  property  at  the  time  of  the  loss. 

Suit  upon  a  policy  of  insurance  upon  a  steam-boat  owned,  as  al- 
leged, by  the  0.  V.  Kountz  Transportation  Company.  The  insured 
vessel,  while  making  the  trip  specified  in  the  policy,  accidentally 
struck  the  river  bank,  in  attempting  to  make  a  landing,  and  was  so 
injured  that  she  sank  and  became  a  total  loss.  The  other  material 
facts  and  the  points  made  in  the  defense  sufficiently  appear  from 
the  charge. 

Madill  dk  Ralston,  for  plaintiff. 

Given  Campbell,  for  defendant. 

Brewer,  J.,  (charging  the  jury  orally.)  This  plaintiff  elaims  to  be 
the  owner  of  74.  shares  of  stock  or  three-sixteenths  of  the  stock  of 
this  company,  and  that,  by  reason  of  that  ownership,  he  has  or  had 

*  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 


S.  Same. 


7.  Same. 
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an  insurable  interest  in  this  boat  to  that  extent.  His  interest  arises 
or  arose  by  virtue  of  the  fact  that  he  owned  the  stock  in  the  corpora- 
tion,—  the  Eountz  Transportation  Company,  —  which  corporation 
owned  the  boat.  As  the  owner  of  the  stock  he  had  a  right  to  insure 
his  proportionate  interest  in  the  boat;  that  is,  if  he  owned  three-six- 
teenths of  the  stock  he  could  insure  three-sixteenths  of  the  boat,  and 
if  the  boat,  at  the  time  of  the  loss,  belonged  to  the  transportation 
company,  he  had  an  interest  to  be  protected  by  this  policy.  It  is 
claimed  that  there  was  a  sale  of  that  boat  by  the  company  prior  to 
the  loss.  In  support  of  that  a  bill  of  sale  is  produced.  The  enroll- 
ment  is  produced.  Prima  facie  that  bill  .of  sale  and  that  enrollment 
show  that  there  was  a  sale;  and  when  I  say  prima  facie,  I  mean  that 
if  there  were  no  other  testimony  in  the  case  you  would  be  bound  to 
find  that  the  boat  had  been  sold  by  the  transportation  company,  and 
that  this  plaintiff  had  no  interest  in  the  boat.  But  the  plaintiff  says, 
and  the  burden  of  proof  is  on  him  to  establish  what  he  says,  that 
there  was  in  fact  no  sale,  no  honest  bona  fide  sale,  by  the  transporta- 
tion company.  As  a  stockholder  he  would  be  bound  by  an  honest 
Bale,  whether  he  liked  it  or  not,  and  he  must  take,  if  such  a  sale  was 
made,  simply  his  interest  in  what  was  received ;  for  you  can  very  easily 
see,  in  that  respect,  that,  if  the  company  had  sold  the  boat  and  gotten 
so  much  money,  it  would  be  unjust  for  him  to  have  an  interest  in  that 
money  and  still  have  an  insurable  interest  in  the  boat  which  did  not 
belong  to  the  company  and  which  did  belong  to  a  third  party.  So  the 
question  is  whether  this  transaction,  whioh  took  place  in  New  Orleans, 
was  by  the  company  a  bona  fide  sale.  If  it  was  a  mere  sham,  a  mere 
putting  up  of  papers,  a  mere  going  through  the  form  of  a  sale  in 
order  to  place  the  apparent  title  in  some  third  party  to  prevent  seiz- 
ure, or  for  any  other  reason,  then  that  kind  of  a  sale  does  not  conclude 
him.  Whatever  might  be  true  of  the. corporation,  as  a  stockholder, 
he  might  say,  I  never  authorized  the  president,  or  any  other  officers, 
to  go  through  the  form  and  trick  of  a  pretended  sale;  that  property 
still  belongs  to  the  corporation, — at  least,  so  far  as  the  protection  of 
my  interests  are  concerned. 

I  shall  not  review  the  testimony  in  detail  as  to  what  took  place 
at  New  Orleans,  nor  endeavor  to  criticise  or  comment  upon  it.  It  is 
very  full,  and  I  think  you  will  have  no  difficulty  in  arriving  at  a  con- 
clusion as  to  whether  that  was  a  sham  sale,  —  a  mere  putting  of 
the  title  in  the  name  of  an  alleged  purchaser,  Charles  B.  Jones,  for 
the  sake  of  avoiding  liabilities  there, — or  a  bona  fide  sale  of  the  prop- 
erty, vesting  the  title  and  ownership  of  the  boat  in  C.  B.  Jones.  In 
reference  to  such  a  transaction,  generally,  I  may  say  that  a  sale  can- 
not be  consummated  without  the  assent  of  the  seller  and  the  pur- 
chaser ;  I  cannot  force  upon  either  one  of  you  the  title  to  property 
whioh  I  own,  no  matter  what  papers  I  may  execute.  Ton  have  a 
right  to  be  consulted  in  the  determination  of  the  question  whether 
you  will  take  the  title.    But  if  there  was  at  the  time,  with  the  assent 
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of  the  corporation  through  its  president,  who  had  authority  to  make 
a  bona  fide  sale,  and  the  assent  of  the  purchaser  to  whom  this  sale  it 
is  claimed  was  made,  an  honest  bona  fide  sale  of  the  property,  the 
rights  of  the  plaintiff  in  the  boat  ceased,  and  your  verdict  must  be  for 
the  defendant.  If,  on  the  other  hand,  it  was  a  mere  trick,  a  mere 
pretense,  a  mere  going  through  with  the  form  of  a  conveyance,  with- 
out any  intention  that  the  property  should  be  the  property  of  the 
purchaser,  an  intention  entered  into*  and  assented  to  by  both  seller 
and  the  purchaser,  then  it  is  no  sale  so  far  as  this  is  concerned.  As 
I  said,  or  intended  to  say,  and  I  repeat  it  in  order  that  there  may  be 
no  mistake  about  it,  the  enrollment  and  the  bill  of  sale  are  prima 
facie  evidence  of  the  transfer  of  the  title,  and  unless  the  testimony 
satisfies  you  that  there  was  no  bona  fide  sale,  the  verdict  must  be  for 
the  defendant. 

The  other  question  runs  as  to  the  accident  itself.  It  is  claimed  by 
the  defendant  that  this  boat  was  not  seaworthy  when  she  left  the 
port  of  departure,  and  not  seaworthy  at  the  time  of  the  accident,  and 
the  question  is,  what  is  seaworthiness  ?  because,  as  a  matter  of  law, 
whether  expressed  or  not  in  the  policy,  there  is  an  obligation  on  the 
part  of  the  boat — the  owners  of  the  boat — to  see  that  when  she  leaves 
the  port  of  departure  she  is  seaworthy,  and  this  plaintiff,  although 
he  may  not  have  been  an  officer  or  present  here  to  examine,  yet  is 
bound  by  that  obligation.  It  is  a  part  of  the  contract  of  insurance 
that  the  boat  shall  be  seaworthy  when  it  leaves  the  port  of  departure, 
which  in  this  case  was  St.  Louis.  And  that  is  fair  when  you  Btop  to 
think  of  it  a  moment.  The  insurer  has  no  possession  of  the  property; 
in  this  case  it,  is  a  corporation  residing  elsewhere,  and  it  could  not  be 
present  and  examine  the  condition  of  every  boat  it  insured.  It  is  the 
duty  of  the  owners  to  themselves  see  that  it  is  seaworthy  when  it 
leaves  the  port  of  departure. 

Now,  what  is  seaworthiness?  In  order  that  a  boat  should  be 
seaworthy  it  is  not  necessary  that  it  should  be  provided  with  every- 
thing that  would  be  convenient  and  pleasant  to  have  on  the  boat  in 
its  voyage,  but  it  is  necessary  that  it  should  be  provided  with  every- 
thing which  will  tend  to  make  it  reasonably  safe  for  the  voyage 
which  it  is  intended  to  make.  It  will  not  do  to  say  that  because 
the  thing  can  be  done, — a  voyage  can  be  made  without  this  or  that, 
— that  therefore  a  boat  is  seaworthy.  Take  an  illustration  outside 
of  the  river:  A  vessel  crossing  the  ocean  should  be  provided  with 
its  masts  and  rigging, — all  the  masts  and  rigging  which  that  vessel 
ordinarily  carries,  which  are  reasonably  necessary  for  the  movement 
of  that  vessel ;  and  while  you  and  I  may  know,  as  a  matter  of  fact, 
that  many  a  vessel  has  been  carried  across  the  ocean  safely  with  two- 
thirds  of  its  masts  and  the  bulk  of  its  rigging  gone,  yet  you  cannot 
say  of  such  a  vessel,  that  it  was  seaworthy :  it  had  not  been  put  in 
that  condition  which  prudent  and  reasonable  seafaring  men  woul<? 
require  in  order  to  encounter  the  perils  and  dangers  which  might  be 
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expected.  So,  when  this  boat  left  the  port  of  St.  Louis,  it  should 
have  been  put  in  that  reasonably  safe  and  prudent  condition  which, 
having  in  view  all  the  perils  which  might  reasonably  be  expected  it 
would  encounter  in  the  voyage,  was  sufficient  to  guard  against  those 
perils. 

The  particular  complaint  of  the  condition  of  the  boat  is  the  lack 
of  the  starboard  wing  rudder,  and  much  testimony  has  been  given 
before  you  as  to  the  necessity  of  such  a  rudder,  and  its  value  in  con- 
trolling the  motions  of  the  boat ;  testimony  has  also  been  offered  to 
the  effect  that  boats  are  built  and  managed  without  any  wing  rud- 
ders. Now,  the  question  in  that  respect  is,  not  whether  a  boat  could 
be  managed  without  any  wing  rudders,  or  with  only  one  wing  rudder, 
or  whether  other  boats  are  constructed  with  only  balance  rudders, 
because,  as  you  will  remember,  the  testimony  developed  before  you 
that  there  was  some  difference  in  the  shape  of  the  sterns  of  these 
different  boats, — some  with  skaggs  and  some  without.  The  question 
is  whether,  as  to  this  boat,  considering  the  size,  the  manner  in  which 
it  was  constructed,  the  size  of  the  balance  rudders,  the  amount  of 
load  which  it  might  reasonably  be  expected  to  carry,  the  condition 
of  the  river,  and  the  perils  of  the  voyage  it  was  to  make,  it  ought  rea- 
sonably and  fairly  to  have  had  the  four  rudders  at  the  time  it  left  the 
port  of  departure,  or  anywhere  along  down  the  river.  If  you  say, 
from  the  testimony,  that  the  want  of  this  starboard  rudder  did  not 
materially  affect  the  steerage  power  of  the  vessel,  or  prevent  the  pilot 
from  maintaining  good  control  over  its  motion,  why,  then,  the  omis- 
sion of  the  rudder  at  the  port  of  departure,  or  anywhere  along  the 
line,  cannot  be  said  to  be  a  lack  of  seaworthiness ;  but,  if  that  was 
a  material  factor,  reasonably  necessary,  not  merely  when  going  down 
stream,  or  backing,  but  in  the  various  contingencies  which  will  arise 
in  the  course  of  a  voyage, — if  such  fourth  rudder  was  reasonably  nec- 
essary in  order  to  give  the  proper  control  of  the  boat  to  the  pilot, 
— then  the  lack  of  such  fourth  rudder  rendered  the  boat  unseaworthy. 

If  you  find  that  there  was  no  need  of  that  fourth  rudder,  that 
closes  the  question,  you  need  not  go  any  further;  but  if  you  find  that 
that  rudder  was  necessary  to  make  it  seaworthy,  then  the  question 
comes  as  to  the  duty  incumbent  upon  a  boat,  and  its  officers  and 
owners,  in  respect  to  the  voyage.  The  duty  is  absolute  at  the  port 
of  departure  to  see  that  it  is  seaworthy.  If,  after  leaving  the  port  of 
departure,  the  injury  happens,  then  the  master  of  the  boat  is  vested 
with  reasonable  discretion.  He  is  not  bound,  because  some  little 
defect  happens,  to  stop  his  boat.  If  it  was  a  sea  voyage,  he  could 
not  do  it,  perhaps;  he  is  not  always  bound  to  turn  to  the  nearest 
port;  that  will  depend  on  the  nature  of  the  injury, — the  extent  which 
it  affects  the  ability  of  the  boat  to  make  a  successful  voyage.  He  is 
bound  to  use  a  reasonable  discretion,  and,  at  the  nearest  convenient 
port,  to  remedy  any  defect  which  makes  the  boat  unseaworthy.  And 
what  is  the  nearest  convenient  port  depends  upon  the  facts  of  the  case ; 
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what  i6  the  imperativeness  of  the  necessity  depends  upon  the  extent  of 
the  injury.  If  it  is  a  little  matter,  that  affects  but  slightly  the  voyage 
or  control  of  the  boat,  then  the  necessity  for  stopping  is  not  so  impera- 
tive as  if  the  injury  is  such  as  wholly  destroys  the  power  of  control; 
and  it  is  for  the  jury  in  that  respect  to  say  whether  the  conduct  of 
the  master  was  reasonably  prudent,  if,  after  leaving  the  port  of  de- 
parture, and  the  accident  happening  after  leaving  the  port  of  depart- 
ure, he  is  informed  of  the  injury. 

You  must  not  understand  that  it  is  his  imperative  duty  to  stop  the 
moment  he  finds  it  out,  nor  is  he  at  liberty  to  go  on  indefinitely 
without  seeing  it  repaired.  He  must  consider  all  the  circumstances 
under  which  he  is  placed,  the  ability  to  repair  the  loss,  the  place 
where  the  loss  can  be  repaired,  the  condition  in  which  the  boat  is  on 
account  of  the  stage  of  water,  the  amount  of  load  it  possesses,  the 
ability  of  the  pilot  to  oontrol  the  motion,  —  and  the  question  is 
whether,  taking  all  these  things  into  consideration,  he  acted  with 
reasonable  discretion  in  the  matter? 

But  then,  suppose  you  find  that  the  boat  was  not  seaworthy  at 
the  port  of  departure,  or  that,  becoming  unseaworthy  after  it  left 
the  port  of  departure,  the  master  did  not  exercise  reasonable  pru- 
dence in  repairing  the  defect,  the  further  question  comes,  whether 
the  loss  was  owing  to  that  defect.  If  the  loss  was  in  no  manner 
owing  to  the  defect,  then  it  will  be  disregarded.  Take  this  illus- 
tration :  Supposing  a  boat  starts  off  without  sufficient  rudders,  but 
the  loss  comes  from  an  explosion  of  the  boiler,  something  in  no  man- 
ner connected  with  that  defect,  then  the  existence  of  the  defect  does 
not  vitiate  that  polioy.  It  is  only  where,  there  being  a  defect  which 
makes  the  boat  unseaworthy,  that  defect,  either  in  whole  or  in  part, 
causes  the  injury.  So  you  go  down  to  the  time  of  the  loss,  and  in- 
quire from  the  testimony  what  caused  it ;  was  it  mismanagement  on 
the  part  of  the  pilot,  or  a  failure  of  the  engineer  to  obey  the  di- 
rection of  the  pilot, — a  failing  to  back  when  he  should  have  backed, 
and  sending  the  boat  forward  ?  Was  it  because  of  the  defect  in  the  ar- 
rangement of  the  freight  on  the  boat,  so  that  it  was  not  under  the  con- 
trol of  the  pilot  ?  Was  it  on  account  of  the  state  of  water  ?  If  it  was 
solely  caused  by  other  matters  than  this  alleged  defect  in  the  matter 
of  the  steering  capacity,  or  want  of  a  rudder,  then  the  policy  is  holden, 
or  the  insurer  is  holden  on  the  policy.  It  is  only  when  the  defect 
exists,  and  when  it  is  one  which,  either  in  whole  or  in  part,  contrib- 
utes to  the  loss,  that  the  policy  is  void;  and  these  are  all  questions 
of  fact  for  you  to  determine. 

In  reference  to  them,  summing  them  up  briefly,  let  me  say  that  the 
papers — the  bill  of  sale  and  the  enrollment — prima  facie  show  a 
transfer  of  title.  The  plaintiff  must  show  that  the  sale  was  fictitious 
and  a  sham.  If  he  has  done  this,  the  whole  thing  may  be  disregarded, 
and  his  right  to  recover  is  not  affected  by  that  sale.  Second,  the  ques- 
tion of  seaworthiness  is  whether  the  boat  was  placed  or  continued  in  a 
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reasonably  safe  and  proper  condition  for  making  the  voyage  which  it 
was  intending  to  make.  Third,  the  master  (if  the  defect  rendering 
the  boat  nnseaworthy  you  find  occurred  after  leaving  the  port  of  de-  i 
partore)  had  a  reasonable  discretion,  considering  all  the  circum- 
stances of  this  case,  to  repair  that  defect  in  as  speedy  a  manner  as 
he  could.  And,  fourth,  if  the  defect  did  not,  either  in  whole  or  in 
part,  contribute  to  this  loss,  it  may  be  disregarded.  The  injury,  as 
stated  by  counsel,  and  very  properly,  must  be  one  of  the  perils  of 
navigation;  that  is,  it  mast  have  been  caused  in  the  navigation  of 
the  boat,  and  flowing  from  the  ordinary  perils  which  come  from  nav- 
igating the  river.  Included  in  that  is  the  manner  of  approaching 
the  landing,  as  well  as  moving  down  the  stream. 

If  you  find  for  the  defendant,  the  form  of  your  verdict  will  be,  sim- 
ply, "We,  the  jury,  find  for  the  defendant;"  if,  on  the  other  hand, 
yon  find  for  the  plaintiff,  the  form  of  your  verdict  will  be,  "We,  the 
jury,  find  for  the  plaintiff,  and  assess  his  damages  at"  such  sum  as 
yon  name.  In  reference  to  the  question  of  damages,  if  yon  find  for 
the  plaintiff,  yon  will  take  the  value  of  the  boat  at  the  time  of  the 
loss.  You  have  heard  several  witnesses  on  both  sides  give  to  you 
their  opinion  as  to  the  value,  and  the  reasons  for  that  opinion,  and 
from  that  you  will  determine  what  the  value  of  the  boat  was,  and 
award  the  plaintiff  three-sixteenths  of  that  value  as  your  verdict,  to- 
gether with  interest  from  August  10,  1881,  at  G  per  cent.;  that  is, 
yon  will  take  three-sixteenths  of  the  value  of  the  boat  at  the  time  of 
the  injury,  and  compute  the  interest  on  that  at  6  per  cent,  from  Au- 
gust 10, 1881,  to  the  present  time,  and  that,  if  you  find  for  the  plain- 
tiff, will  be  the  amount  of  his  damages ;  and  the  form  of  your  verdict 
will  be,  "  We,  the  jury,  find  for  the  plaintiff,  and  assess  his  damages  at" 
that  sum. 


The  jury  returned  a  verdict  for  the  plaintiff. 
A  motion  for  a  new  trial  was  thereupon  made  by  the  defendant, 
and  the  following  opinion  was  rendered  thereon,  viz. : 

Brewer,  J.  In  this  case,  which  was  tried  before  me  the  other  day, 
a  verdict  was  rendered  for  the  plaintiff,  and  a  motion  made  for  a  new 
trial.  The  question  involved  is  this,  whether  a  stockholder  in  a 
corporation  has  an  insurable  interest  in  the  property  of  the  corpora- 
tion. Upon  that  question  counsel  for  defendant  says  there  are  but  two 
authorities  prior  to  this  case, — one  a  case  from  Ohio, — 20  Ohio,  174. 
An  examination  of  that  case  shows  that  the  question  involved  was 
this:  Certain  stockholders  in  a  corporation  insured  their  property, 
and  in  an  application  represented  that  the  fee-simple  title  was  in 
themselves,  but  it  turned  out  that  the  fee-simple  title  was  in  the  cor- 
poration, and  the  decision  was  that  there  was  a  breach  of  the  war- 
ranty,— a  misrepresentation  which  avoided  the  policy.  At  the  olosa  of 
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the  camion  there  is  a  dictum,  and  it  is  only  a  dictum,  that  a  stock- 
holder in  a  corporation  has  no  insurable  interest  in  the  property  of 
the  corporation.  The  other  case  is  in  31  Iowa,  464.  There  the  su- 
preme court,  where  the  question  was  distinctly  presented,  affirmed 
that  a  stockholder  did  have  an  insurable  interest.  In  the  present 
case,  the  question  was  raised  before  my  predecessor,  upon  demurrer 
to  the  petition,  and  he  decided  that  the  stockholder  had  an  insura- 
ble interest  in  the  property  of  the  corporation.  Whether  that  con- 
cludes me  or  not,  I  agree  with  him :  I  think  that  a  stockholder  in  a 
corporation  does  have  an  insurable  interest.  It  is  not  necessary,  in 
order  to  create  an  insurable  interest,  that  the  fee-simple  title  be  vested 
in  the  insured.  It  is  enough  that  he  has  a  direct  pecuniary  interest 
which  may  be  destroyed,  and  is  entitled  to  protection. 

Now,  if  the  corporation  owns  but  a  single  piece  of  tangible  prop- 
erty, the  destruction  of  that  property  by  fire  or  other  loss,  certainly, 
destroys  the  value  of  his  stock,  or  at  least  diminishes  it.  He  has  an 
interest  in  the  protection  of  that  property.  In  this  case  it  appeared 
that  the  corporation  owned  a  steam-boat;  that  was  substantially  all 
its  assets.  Now,  the  destruction  of  that  property  certainly  dimin- 
ishes the  value  of  the  stock  held  by  this  plaintiff.  He  had  an  in- 
terest in  the  preservation  of  that  property,  and  he  had  an  insurable 
interest.  If  the  property  was  the  entire  property  of  the  corporation, 
the  destruction  of  the  property  praotically  wiped  out  the  value  of  his 
stock.  So  that  I  think  it  is  fair  to  say  that  a  stockholder  in  a  corpo- 
ration has  an  insurable  interest  in  the  personal,  tangible  property  of 
the  corporation.  The  policy  was  taken  by  the  defendant  upon  his 
interest.  The  destruction  of  the  property  destroyed  that  interest,  and 
he  is  entitled  to  recover. 

I  do  not  mean  to  say  that  questions  may  not  arise  in  which  the 
value  of  the  property  destroyed  may  not  be  the  measure  of  his  dam- 
ages.- In  the  case  put  by  the  supreme  court  of  Iowa,  supposing  the 
entire  property  was  a  grain  elevator,  which,  by  reason  of  its  prox- 
imity to  a  railroad,  had  a  large  value,  a  value  in  excess  of  the  cost 
of  the  elevator,  they  intimate  that  the  destruction  of  that  elevator 
might  cause  a  loss  to  the  stockholder  in  excess  of  his  proportionate 
share  of  the  cost  of  the  property  itself;  so,  on  the  other  hand,  if  it 
appeared  that  a  corporation  was  in  debt  largely  in  excess  of  the  value 
of  its  corporate  property,  and  that  there  was  no  personal  liability 
upon  the  stockholder, — it  might  be  that  the  destruction  of  the  prop- 
erty would  work  no  loss  to  him,  because  the  property  would  not  pay 
the  debts,  and  he,  having  no  personal  liability,  would  lose  nothing, 
whether  the  property  was  destroyed  or  not.  So,  in  another  case, 
supposing  tbe  property  was  fully  insured  by  the  corporation,  and  the 
loss  was  paid  to  the  corporation,  it  might  be  that  be  would  have  no 
separate  interest  as  a  stockholder  protected  by  insurance,  but  would 
onty  have  recourse  upon  the  assets  of  the  corporation,  represented 
by. the  amount  paid  by  the  insurance  company  to  the  corporation. 
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But  these  questions  simply  affect  the  measure  of  damages ;  and  the 
general  proposition  which  is  affirmed  by  the  decision  of  my  predeces- 
sor, and  by  the  decision  of  the  supreme  court  of  Iowa,  and  in  which 
I  concur,  is  that  a  stockholder  has  an  insurable  interest  in  the  per- 
sonal, tangible  property  of  the  corporation.  In  this  case,  from  the 
testimony,  I  instructed  the  jury  that  the  measure  of  damages  was  the 
proportionate  interest  of  the  stockholder  in  the  corporation  in  the 
value  of  the  boat.  Under  the  testimony,  I  see  no  reason  to  doubt  the 
propriety  of  the  instruction,  and  the  motion  for  a  new  trial  will  be 
overruled. 


L  Chinese  Immigration — Right  of  Wife  of  Chinbbk  Laborer  to  Enter. 
The  wife  of  a  Chinese  laborer  is  not  entitled  to  enter  the  United  States  on 
her  husband's  certificate  since  the  passage  of  the  act  of  1884,  but  must  furnish 
the  certificate  required  by  section  6  of  the  act.   Per  Field,  J. 
2>  Same — Status  of  Wife — Right  to  Enter  United  States. 

Upon  the  marriage  of  a  Chinese  woman,  who  was  not  before  a  laborer,  to  a 
Chinese  laborer,  she  takes  upon  herself  the  atatua  of  the  husband  as  one  of  the 
class  who  are  not  now  permitted  to  ente«-  the  United  States,  without  reference 
to  her  former  ttatua.   Per  Sawyer,  J.4 

On  Habeas  Corpus. 

T.  D.  jftiordan  and  L.  I.  Mowry,  for  petitioner.  • 
S.  O.  Hilborn  and  Carroll  Cook,  for  the  United  States. 
Before  Field,  Justice,  and  Sawyer,  Hoffman,  and  Sabin,  J  J. 
Field,  Justice.    Too  Cheong  is  a  Chinese  laborer,  and  resided  in 
the  United  States,  November  17,  1880,  and  until  September,  1883, 
when  he  made  a  visit  to  China.    While  there  he  married  a  Chinese 
woman,  who,  from  her  appearance  in  court,  must  be  a  mere  child. 
He  returned  in  September  of  the  present  year,  bringing  his  wife  with 
him.  Before  his  departure  he  obtained  from  the  collector  of  the  port 
the  necessary  certificate  to  enable  him  to  return  to  the  United  States. 
It,  however,  gave  him  no  authority  to  bring  another  person  with  him. 
The  fiction  of  the  law  as  to  the  unity  of  the  two  spouses  does  not 
apply  under  the  restriction  act.    As  a  distinct  person  she  must  be 
regarded,  and  therefore  must  furnish  the  certificate  required,  either 
by  section  4  or  by  section  6  of  the  act  of  1884. 

It  is  contended  by  the  district  attorney  that  the  statue  of  the  peti- 
tioner is  that  of  her  husband,  and  therefore  she  must  be  regarded 
as  a  laborer,  and,  as  such,  required  to  furnish  a  laborer's  certificate 
to  establish  her  right  to  enter  the  United  States.    This  position 
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might,  in  some  instances,  be  tenable ;  but  there  are  many  callings  of 
a  man  which  the  wife  would  not,  from  her  relationship  to  him,  be 
deemed  to  follow ;  such  as  that  of  a  lawyer  or  physician,  or  of  a 
merchant,  or  manufacturer.  We  think  the  case  of  a  wife  falls  under 
the  sixth  section  of  the  aot.  She  is  to  be  regarded  as  a  person  other 
than  a  laborer,  and,  as  such,  required  to  present  the  certificate  from 
her  government  there  designated.  The  language  of  the  section,  it  is 
true,  is  involved  and  somewhat  contradictory,  but  its  meaning  plainly 
is  that  every  Chinese  person,  other  than  a  laborer,  entitled  to  enter 
the  United  States  under  the  treaty,  shall  obtain  from  the  Chinese 
government,  or  the  government  of  which  he  is  a  subject,  its  permis- 
sion to  come  within  the  United  States,  authenticated  by  its  certificate, 
containing  various  particulars  of  himself  and  family,  so  as  to  clearly 
identify  him ;  and,  while  such  certificate  is  only  prima  facie  evidence 
against  our  government,  it  is  made  the  only  evidence  permissible  on 
the  part  of  the  person  seeking  to  enter  the  United  States.  It  is  only 
by  this  construction  of  the  sixth  section  that  consistency  can  be  given 
to  its  somewhat  confused  language,  and  the  manifest  purpose  of  the 
aot  be  carried  out.  It  disposes  of  the  application  of  the  petitioner. 
She  cannot  land  without  the  certificate  there  designated.  The  form 
prescribed  by  the  section  shows  that  the  certificate  is  to  be  obtained 
by  women  as  well  as  by  men. 

We  are  not  insensible  to  the  earnest  remarks  of  counsel  as  to  the 
hardship  of  separating  man  and  wife.  With  our  notions  of  the  sa- 
credness  of  that  relation,  they  appeal  with  striking  force.  But  here 
the  relation  was  voluntarily  assumed  in  the  face  of  the  law  forbid- 
ding her  coming  to  the  United  States  without  the  required  certificate. 
And  they  need  not  now  be  separated.  He  can  return  with  and  pro- 
tect his  child-wife  in  the  celestial  empire. 

Writ  discharged,  and  petitioner  remanded. 

Sawyer,  J.  In  my  judgment,  this  case  presents  one  of  the  most 
important  questions  that  can  arise  under  the  Chinese  restriction  act. 
It  is,  whether  a  Chinese  laborer,  who  was  residing  in  the  United 
States  on  November  17,  1880,  or  who  subsequently  came  to  the 
country  before  August  4,  1882,  and  who  has  since  returned  to  China 
under  such  conditions  as  entitle  him  to  re-enter  the  United  States,  is 
entitled  to  bring  into  the  United  States  with  him,  on  his  return,  his 
wife,  who  has  never  before  been  in  the  country,  and  who,  therefore, 
has  no  other  right  to  enter  than  that  derived  from  her  status  as  wife 
of  a  Chinese  laborer  entitled  to  enter;  that  is  to  say,  a  right  to  enter 
by  virtue  of  a  right  pertaining  to  the  husband  alone,  and  not  as  an 
independent,  individual,  personal  right  of  her  own.  If  such  Chinese 
laborer  has  a  right  to  bring  into  the  country  with  him  a  wife  who  has 
never  been  here  before,  he  must,  upon  similar  grounds,  be  entitled  to 
bring  with  him  all  his  minor  children ;  and,  under  this  right,  the  num- 
ber of  Chinese  laborers  who  are  entitled  to  come  to  the  United  States 
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will  be  greatly  extended  beyond  the  number  who  can  enter  by  virtue 
of  their  own  individual  rights.  The  question  is  also  presented  whether 
the  wife  of  a  Chinese  laborer,  who  was  not  herself  a  Chinese  laborer  in 
fact  before  and  down  to  the  time  of  her  marriage,  by  the  act  of  marriage 
takes  the  statu*  of  the  husband,  and  becomes,  in  contemplation  of  law, 
one  of  the  class  intended  to  be  excluded,  and  as  such  is  excluded,  un- 
less she  can  enter  by  virtue  of  the  right  pertaining  to  her  husband. 
The  construction  of  the  statute  upon  the  points  stated  is  more  doubt- 
ful, to  my  mind,  than  that  of  any  other  point  raised  under  the  act  upon 
which  I  have  been  oalled  to  pass.  As  there  is  no  appeal  from  the 
decision  of  this  court,  and  as  the  question  is  one  of  the  greatest  im- 
portance, both  to  the  Chinese  laborers  entitled  to  be  in  the  United 
States  and  to  the  people  of  this  country,  the  case  was  also  reserved 
and  ordered  to  be  reargued  before  the  circuit  justice.  Upon  the  first 
argument,  the  conclusion  I  reached,  after  considerable  reflection,  was 
that  the  husband  is  not  entitled  to  bring  his  wife  into  the  country, 
she  being  in  fact  a  Chinese  laborer,  and  never  having  been  here  be- 
fore; and  that,  upon  the  marriage  of  the  petitioner  in  this  case  with 
a  Chinese  laborer,  she  took  upon  herself  the  status  of  the  husband 
as  one  of  the  class  who  are  not  now  permitted  to  enter  the  United 
States,  without  reference  to  her  former  status.  Upon  further  argu- 
ment and  consideration,  the  view  before  taken  is  confirmed. 

Article  2  of  the  amended  treaty  provides  that  "Chinese  subjects, 
whether  proceeding  to  the  Umted  States  as  teachers,  students,  mer- 
chants, or  from  curiosity,  together  with  their  body  and  household 
servants,  and  Chinese  laborers  who  are  now  in  the  United  States,  shall 
be  allowed  to  go  and  come  of  their  own  free  will  and  accord,  and  shall 
be  accorded  all  the  rights,  privileges,  immunities,  and  exemptions  which 
are  accorded  to  the  citizens  and  subjects  of  the  most  favored  nations." 

The  argument  in  favor  of  petitioner's  husband's  right  to  land  his 
wife  is  that  the  restriction  aot  purports  to  be  "An  act  to  execute  cer- 
tain treaty  stipulations  relating  to  Chinese" — not  to  abrogate  them ; 
that  all  the  provisions  of  the  act  scrupulously  avoid  everything  that 
expressly  conflicts  with  the  treaty ;  that  the  treaty  expressly  provides 
that  "all  Chinese  laborers  who  are  now  in  the  United  States  shall 
be  allowed  to  go  and  come  of  their  own  free  will  and  accord,  and  shall 
be  accorded  all  the  rights,  privileges,  immunities,  and  exemptions 
which  are  accorded  to  the  citizens  and  subjects  of  the  most  favored 
nations;"  that  among  the  "rights  and  privileges"  accorded  to  citizens 
of  all  other  nations,  are,  to  come  of  their  own  free  will  and  accord, 
and  to  bring  their  wives  and  children  with  them;  that  the  treaty, 
therefore,  in  clear,  express,  and  unmistakable  terms,  secures  these 
same  rights  and  privileges  to  returning  Chinese  laborers  Of  bringing 
their  wives  and  children  with  them,  as  rights  belonging  and  per- 
taining to  the  husband  and  father;  that  congress  has  not  excluded 
their  wives  and  children  by  name  or  in  express  terms ;  and  that  it  is 
not  to  be  presumed,  from  any  general  language  used  in  the  act,  that 
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congress  intended  to  override  and  abrogate  the  rights  thus  specific- 
ally and  expressly  secured  by  the  treaty,  thereby  to  that  extent  re- 
pealing or  abrogating  the  treaty.  The  policy  of  the  act  manifestly 
is  to  exclude  the  entire  class  of  Chinese  laborers  as  a  class.  The  wife 
of  a  Chinese  laborer  is,  it  seems  to  me,  one  of  the  class, — that  her 
status  partakes  of  and  must  follow  the  status  of  the  husband  as  one 
of  his  class, — whether  she,  in  fact,  labors  or  not;  and,  as  one  of  the 
class,  I  think  the  petitioner  is  excluded  by  the  act,  so  far  as  any  in- 
dividual personal  right  of  her  own  is  concerned. 

Must  the  right  of  the  husband  to  bring  his  wife  with  him  be  re- 
garded as  one  of  the  rights  accorded  to  the  citisens  of  the  most  fa- 
vored nations,  within  the  meaning  of  the  treaty  cited  ?  And,  if  so, 
must  the  language  of  the  restriction  act  be  construed  in  view  of  and 
in  subordination  to  that  of  the  treaty;  and,  being  so  construed,  can 
it  reasonably  be  so  limited  in  construction  as  not  to  make  it  conflict 
with  the  treaty  ?  The  language  of  the  act  is  very  broad.  It  is  pro- 
vided that  "the  coming  of  Chinese  laborers  to  the  United  States  be, 
and  the  same  is  hereby,  suspended;  and  during  such  suspension  it 
shall  not  be  lawful  for  any  Chinese  laborer  to  come,"  etc.  Section  1. 
"The  master  of  any  vessel  who  shall  knowingly  bring  within  the 
United  States,  on  such  vessel,  and  land,  or  permit  to  be  landed,  any 
Chinese  laborer,  from  any  foreign  port  or  place,  shall  be  guilty,"  etc. 
Section  2.  "Any  Chinese  laborer,"  must  mean  all  and  every  individ- 
ual of  the  entire  class.  It  certainly  embraces  the  wife,  who  is  her- 
self, in  fact,  a  laborer,  irrespective  of  her  status  as  the  wife  of  a  Chi- 
nese laborer.  It  is  impossible  not'  to  apply  the  language  to  such  a 
a  laborer,  though  a  wife.  And  if  I  am  right  in  the  view  I  have  taken, 
that  the  wife  must  be  regarded  as  taking  the  status  of  the  husband 
as  one  of  the  class  excluded,  then  it  must  be  equally  applicable  to 
the  wife  of  any  Chinese  laborer,  without  regard  to  her  status  or  act- 
ual occupation  before  marriage.  So,  also,  the  provision  for  the  cer- 
tificate to  be  produced  on  the  return  as  the  only  evidence  of  their 
right  to  re-enter  the  United  Stated,  can  only  be  given  to  those  who 
have  been  in  the  country  before,  and  it  must  be  given  at  the  time  of 
their  departure.  There  is  no  exception  in  terms,  in  any  of  the  lan- 
guage used  in  the  act,  of  the  wives  or  minor  children  of  Chinese  la- 
borers, and  none  can  be  fairly  inferred  from  any  language  found  in 
the  act.  We  are  not  authorized  to  interpolate  the  exception  into  the 
act.  If  a  Chinese  man  of  the  laboring  class  can  .bring  his  wife  into 
the  country  as  a  right  attaching  and  pertaining  to  himself,  secured 
by  the  treaty,  the  converse  of  this  rule  must  be  true,  and  a  Chinese 
woman  residing  in  this  country,  of  the  laboring  class,  or  a  laborer,  in 
fact,  upon  loss  of  her  husband,  or  having  no  husband,  may  return  to 
China  with  her  laborer's  certificate,  marry,  and  return  with  her  hus- 
band, who  has  never  been  in  the  country  before.  Upon  the  whole, 
after  careful  consideration,  I  am  of  the  opinion  that,  even  conced- 
ing the  right  to  the  Chinese  laborer  entitled  to  return  to  bring  his 
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family  with  him,  to  be  fairly  covered  by  the  language  of  the  treaty, 
yet  the  provisions  of  the  restriction  act  are  inconsistent  and  in  con- 
flict with  the  provision  of  the  treaty,  so  construed,  and  the  statute,  be- 
ing later  than  the  treaty,  annuls  or  repeals  it.  The  result  is,  the  pe- 
tioner  must  be  remanded.  But  if  a  wife,  in  the  situation  of  the 
petitioner,  does  not  take  the  status  of  her  husband,  and  if  the  re- 
striction act,  as  amended  in  1854,  is  applicable  to  her  case,  then  she 
hag  an  individual,  personal  right  to  enter  the  United  States,  as  not 
being  a  Chinese  laborer,  without  regard  to  her  husband;  but,  in  that 
case,  the  certificate  prescribed  by  section  6  is  the  only  evidence  upon 
which  she  can  enter.  The  certificate  she  has  not  got,  and  the  result 
is  the  same.    I  think  the  former  the  proper  view. 

It  is  greatly  to  be  regretted  that  every  question  fairly  arising  upon 
the  rights  of  the  Chinese  under  the  treaties  with  China  and  the  re- 
striction acts  cannot  be  taken  to  the  supreme  court  for  an  authorita- 
tive determination.  These  questions  are  of  the  highest  international 
importance,  and  ought  not  to  be  finally  adjudged  by  the  local  courts 
of  original  jurisdiction.  It  is  earnestly  hoped  by  us  that  congress 
will  provide  for  writs  of  error  or  appeals  in  this  class  of  cases. 


Chinese  Immigration—  Custom- House  "Tag "  — Ckrtific ate— Chinese  La- 
borer. 

The  only  evidence  of  the  right  of  a  Chinese  laborer  who  left  the  United 
States  after  the  passage  of  the  act  of  1882  to  re-enter  this  country  is  the  certifi- 
cate provided  in  the  act ;  and  the  fact  that  he  had  a  "  tag  "  entitling  him  to  such 
a  certificate,  but  that  the  collector  took  up  such  "  tag  "  and  failed  to  give  him 
a  certificate  therefor,  will  not  entitle  him  to  re-enter. 

On  Habeas  Corpus. 

T.  D.  Ridrdan  and  L.  I.  Mowry,  for  petitioner. 

S.  G.  Hilborn  and  Carroll  Cook,  for  the  United  States. 

Before  Field,  Justice,  and  Sawyer,  Hoffman,  and  Sabin,  JJ. 

Field,  Justice.  The  petitioner  in  this  case  is  also  a  Chinese  la- 
borer, who  was  a  resident  of  the  United  States  on  the  seventeenth  of 
November,  1880,  and  until  the  twenty-first  of  June,  1883,  when  he 
departed  for  China.  Previous  to  his  departure  he  applied  to  the  col- 
lector of  the  port  of  San  Francisco  for  a  certificate  under  the  restric- 
tion act,  to  enable  him  to  return  to  the  United  States,  stating  that  he 
wished  to  leave  on  the  City  of  Tokio.  After  the  usual  examination 
and  registry,  he  received  from  the  collector  the  white  tag  generally 
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(Circuit  Court,  D.  California.    September  22, 1884.) 
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given  in  such  cases,  entitling  him  to  a  certificate  stating  that  he  was 
to  leave  on  the  steamer  named,  which  sailed  the  thirty-first  of  May, 
1883.  Subsequently,  but  prior  to  the  leaving  of  the  steamer,  he  con- 
cluded to  delay  his  departure  until  the  next  steamer,  which  left  on 
the  fifteenth  of  June.  On  that  day  he  went  on  board  this  last  steamer, 
and  demanded  of  the  collector  present  a  certificate  in  exchange  for 
his  tag.  The  collector  refused  the  certificate,  as  the  tag  called  for 
one  stating  that  he  was  to  leave  on  the  City  of  Tokio,  and  not  on  the 
one  then  about  to  depart.  He  also  took  from  the  petitioner  the  tag 
given  to  him.  The  petitioner  accordingly  left  on  the  steamer  City  of 
New  York  without  any  certificate,  and  now  claims  a  right  to  re-enter 
the  United  States  by  virtue  of  his  old  tag,  and  the  certificate  to  which 
that  entitled  him,  and  invokes  the  order  of  the  court  for  his  relief. 

The  court  cannot  help  the  petitioner.  As  the  tag  received  only 
called  for  a  certificate  stating  that  he  was  to  leave  on  the  steamer 
City  of  Tokio,  he  could  not,  by  virtue  of  it,  claim  a  certificate  stating 
that  he  was  to  leave  by  another  steamer.  He  should  have  returned 
the  tag  to  the  collector,  and  asked  for  one  giving  him  a  right  to  a  new 
certificate,  stating  his  intention  to  leave  by  a  different  steamer.  Not 
having  done  so,  and  having  left  without  any  certificate,  he  is  in  the 
same  position  he  would  have  been  had  he  departed  without  any  at- 
tempt to  obtain  one. 

The  law  of  1884  makes  the  certificate  to  the  Chinese  laborer-  "the 
only  evidence  permissible  to  establish  his  right  of  re-entry,"  and  the 
court  cannot,  therefore,  listen  to  any  tale  of  his  supposed  grievances. 
As  stated  in  the  Case  of  the  Unused  Tag,  ante,  701,  the  remedy,  if  he 
have  any,  must  come  from  the  officers  in  Washington  who  have  con- 
trol over  the  collector.  The  court  has  no  jurisdiction  to  supervise 
his  action  towards  the  petitioner,  and  direct  the  specific  performance 
of  any  neglected  duty  to  him. 

Writ  discharged,  and  petitioner  remanded. 

Sawyer,  J.  In  this  case,  in  my  judgment,  the  rights  of  the  peti- 
tioner must  be  determined  by  the  restriction  act  of  1882,  which  was 
in  force  at  the  time  of  his  departure.  But  whether  governed  by  the 
original  act,  or  the  act  as  amended  in  1884,  the  result  is  the  same; 
for,  under  either,  the  certificate  provided  for  in  the  act  is  the  only 
evidence  permissible  to  establish  his  right  of  re-entry,  and  he  had 
neither  certificate.  There  is  no  dispensing  power  conferred  upon  the 
courts.  See  my  views  on  this  point  expressed  in  the  Case  of  AhKee, 
ante,  701,  just  decided,  and  also  the  views  of  Mr.  Justice  Field  upon 
the  point  in  the  same  case. 

I  concur  in  the  order  remanding  him. 
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In  re  Chekn  Heono,  on  Habeas  Corpus. 

(Circuit  Court,  D.  California.   September  29, 1884.) 

Chinese  Imhigration—  Acts  of  1882  and  1884— Chinese  Laborers— Cbbtot- 
catb — Former  Residence  in  United  States. 

A  Chinese  laborer  resided  in  the  United  States  from  November  17,  1880,  un- 
til Jane,  1881,  when  he  departed  for  Honolulu,  in  the  Hawaiian  kingdom, 
where  he  remained  until  September.  1884,  wben  he  sought  to  re-enter  the 
United  States.  Sold,  that  the  acts  of  1882  and  1884  did  not  except  him  from 
the  necessity  of  presenting  the  certificate  required  by  those  acts,  and  that 
without  it  he  could  not  be  allowed  to  re-enter. 

Sawyer,  Sabin,  and  Hoffman,  J  J. ,  dissenting. 

On  Habeas  Corpus. 

T.  D.  Riordan  and  L.  I.  Mowry,  for  petitioner. 

S.  G.  Hilborn  and  Carroll  Cook,  for  the  United  States. 

Before  Field,  Justice,  Sawyer,  Sabin,  and  Hoffman,  JJ. 

Field,  Justice.  The  facts  of  this  case  differ  from  those  in  the 
Case  of  the  Chinese  Laborer  with  an  Unused  Tag,  ante,  701,  recently 
decided,  in  this  particular:  that  the  laborer  there  left  the  United 
States,  after  the  passage  of  the  act  of  1882,  without  a  certificate  en- 
abling him  to  return,  relying  upon  a  tag  entitling  him  to  such  a  cer- 
tificate, but  which  he  had  not  obtained,  while  the  laborer  here  left 
before  the  passage  of  the  restriction  act,  and  of  course  before  any 
certificate  was  required.  It  appears,  from  the  agreed  statement  of 
facts,  that  the  petitioner  is  a  laborer  of  the  Chinese  race,  and  a  sub- 
ject  of  the  emperor  of  China;  that  he  resided  within  the  United 
States  on  the  seventeenth  of  November,  1880,  and  oontinued  his  res- 
idence until  June,  1881,  when  he  departed  for  Honolulu,  in  the  Ha- 
waiian Kingdom,  where  he  remained  until  September  of  the  present 
year,  (1884,)  and  then  returned  to  the  port  of  San  Franoisoo,  and, 
of  course,  without  any  certificate  under  the  act  of  1882,  or  that  of 
1884,  as  none  could  be  issued  to  him  while  out  of  the  country ;  and 
he  now  seeks  to  land  by  virtue  of  his  residence  here  on  the  seven- 
teenth of  November,  1880,  contending  that  the  acts  of  1882  and  1884 
except  Chinese  laborers  in  like  situation  from  the  necessity  of  pre- 
senting any  certificate,  inasmuch  as  it  would  be  impossible  to  obtain 
one. 

My  associate,  the  circuit  judge,  sustains  the  contention  of  the  pe- 
titioner, and  in  a  written  opinion  has  presented  his  construction  of 
the  act  with  his  usual  elaboration  and  learning.  The  district  judge 
of  this  district  and  the  district  judge  of  the  district  of  Nevada  con- 
cur with  him.  It  is,  therefore,  with  much  diffidence  that  I  vent- 
ure to  express  my  dissent  from  their  conclusions.  The  restriction 
act  of  1882  in  its  first  section  declares  that,  after  90  days  from  its 
passage,  and  for  the  period  of  10  years  from  its  date,  the  coming 
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of  Chinese  laborers  to  the  United  States  is  suspended,  and  that  it 
shall  be  unlawful  for  any  suoh  laborer  to  come,  or,  having  come 
after  the  90  days,  to  remain  within  the  United  States.  The  second 
section  .makes  it  a  misdemeanor  punishable  by  fine,  to  which  im- 
prisonment may  be  added,  for  the  master  of  any  vessel  knowingly 
to  bring  within  the  United  States  from  a  foreign  port  and  land  any 
such. Chinese  laborer.  The  third  section  then  provides  that  the  two 
sections  mentioned  shall  not  apply  to  Chinese  laborers  who  were 
in  the  United  States  on  the  seventeenth  of  November,  1880,  or  who 
came  within  90  days  after  the  passage  of  the  act,  "who  shall  produce 
to  such  master  before  going  on  board  such  vessel,  and  shall  produce 
to  the  collector  of  the  port  in  the  United  States  at  whioh  such  vessel 
shall  arrive,  the  evidence  hereinafter  in  this  act  required  of  his  being 
one  of  the  laborers  in  this  section  mentioned;"  nor  shall  they  apply  to 
the  case  of  a  master  of  a  vessel  coming  within  the  jurisdiction  of  the 
United  States  by  reason  of  stress  of  weather,  or  touching  at  any  port 
of  the  United  States'  on  its  voyage  to  a  foreign  port, — the  laborers 
brought  to  depart  with  the  vessel. 

What,  then,  is  the  evidence  which  must  thus  be  produced  to  the 
master  in  the  foreign  port,  and  to  the  collector  at  the  port  of  the 
United  States,  by  the  laborers  thus  within  the  exception  mentioned  ? 
The  fourth  section  answers  this.  It  declares  that,  for  the  purpose  of 
identifying  those  laborers, — that  is,  those  who  were  here  on  the  seven- 
teenth of  November,  1880,  or  came  within  the  90  days  mentioned, — 
and  to  furnish  them  with  "the  proper  evidence"  of  their  right  to  go 
from  and  come  to  the  United  States,  the  "collector  of  customs  of  the 
district  from  which  any  such  Chinese  laborer  shall  depart  from  the 
United  States,  shall,  in  person  or  by  deputy,  go  on  board  suoh  ves- 
sel having  on  board  any  such  Chinese  laborer,  and  oleared  or  about 
to  sail  from  his  district  for  a  foreign  port,  and  on  such  vessel  make 
a  list  of  all  such  Chinese  laborers,  to  be  entered  in  registry  books  to 
be  kept  for  that  purpose,  with  a  statement  of  the  age,  occupation, 
last  place  of  residence,  and  of  physical  marks  or  peculiarities  of  each 
one  necessary  to  his  identification ;  and  each  laborer  thus  departing 
shall  be  entitled  from  the  collector,  or  his  deputy,  to  a  certificate  con- 
taining such  particulars  corresponding  with  the  registry  as  may  serve 
to  identify  him.  "The  certificate  herein  provided  for,"  says  the  sec- 
tion, "shall  entitle  the  Chinese  laborer,  to  whom  the  same  is  issued, 
to  return  and  to  re-enter  the  United  States  upon  producing  and  de- 
livering the  same  to  the  collector  of  customs  of  the  district  at  which 
such  Chinese  laborer  shall  seek  to  re-enter." 

Now,  what  is  the  meaning  of  these  provisions  ?  It  is  not,  as  I  read 
them,  that  the  Chinese  laborer  in  the  United  States  on  the  seven- 
teenth of  November,  1880, — the  date  of  the  supplementary  treaty, 
— or  who  came  within  90  days  after  the  passage  of  the  act, — that  is, 
before  it  took  effect, — shall  be  subsequently  permitted — that  is,  after 
the  act  had  taken  effect — to  come  without  any  certificate,  for  the  act 
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makes  no  exceptions  of  persons  by  whom  it  mast  be  obtained.  It* 
means,  in  my  judgment,  that  those  laborers,  if  still  in  the  United 
States  when  the  act  takes  effect,  and  desirous  to  leave  and  yet  return 
again,  shall  be  permitted  to  do  so  npon  obtaining  the  prescribed  cer- 
tificate. The  production  of  that  certificate  is  the  only  protection  of 
the  master  of  the  vessel  against  criminal  prosecution,  for  bringing 
and  landing  those  ^laborers  after  the  expiration  of  90  days  from  the 
passage  of  the  aot ;  it  is  the  only  evidence  which  the  act  requires  to 
be  furnished  by  them,  and  its  production  is  the  essential  condition 
prescribed  for  their  landing.  The  act,  interpreted  according  to  its 
direct  language,  necessarily  excludes  in  its  operation  those  who  left 
the  oountry  before  the  act  took  effect.  If  this  construction  works 
any  hardship,  it  is  for  congress  to  change  the  act.  The  court  has 
no  dispensing  power  over  its  provisions.  Its  duty  is  to  construe  and 
declare  the  law,  not  to  evade  or  make  it.  Oftentimes,  indeed,  there 
is  a  sense  of  impatience  in  the  public  mind  with  judicial  officers  for 
not  announcing  the  law  to  be  what  the  community  at  the  time  wishes 
it  should  be.  And  nowhere  has  this  feeling  been  more  manifested 
than  in  California,  and  on  no  subject  with  more  intensity  than  that 
which  touches  the  immigration  of  Chinese  laborers;  but  it  often  does 
great  injustice  to  officers  anxious  to  perform  their  whole  duty.  While 
I  differ  from  my  associates  in  the  construction  of  the  restriction  act, 
I  can  bear  testimony  to  the  great  solicitude  manifested  by  them  to 
reach  a  right  conclusion;  If,  as  already  stated,  the  law  works  any 
hardship,  it  is  for  congress  to  change  it.  With  that  body  it  rests, 
under  the  constitution,  to  determine  what  foreigners  shall  be  per- 
mitted to  come  to  the  United  StateB  and  on  what  conditions  to  re- 
main. 

The  provisions  of  the  amendatory  act  of  1884  seem  to  me  to  re- 
move any  doubt  as  to  the  necessity  of  the  certificate,  if  any  existed 
under  the  act  of  1882,  for  .the  admission  of  any  Chinese  laborers, 
who  may  have  left  the  country  before  the  passage  of  the  original 
act.  Under  the  construction  adopted  in  this  circuit,  parol  evidence 
had  been  allowed  in  a  multitude  of  cases  where  previous  residence 
was  alleged;  and  the  district  and  circuit  courts  were  blocked  op  by 
them,  to  the  great  delay  of  their  general  business  and  the  incon- 
venience of  suitors.  This  circumstance,  and  the  suspicious  char- 
acter, in  many  instances,  of  the  testimony  produced,  from  the  loose 
notions  entertained  by  the  witnesses  as  to  the  obligation  of  an  oath, 
created  a  general  expression  of  a  desire  for  further  legislation  placing 
some  restriction  upon  the  evidence  which  should  be  received.  This 
desire  led  to  the  passage  of  the  amendatory  act;  and  by  that  it  is 
declared  that  the  certificate  which  the  laborer  must  obtain  "shall  be 
the  only  evidence  permissible  to  establish  his  right  of  re-entry"  into 
the  United  States.  This  declaration  applies  to  the  certificate  issued 
under  either  act.  By  it  the  door  is  effectually  closed  to  all  parol  ..evi- 
dence.   Nothing  can  take  the  place  of  the  certificate  or  dispense,  with 
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it.  As  was  said  in  the  Case  of  the  Unused  Tag,  "if  the  collector  re- 
fuses to  the  Chinese  laborer  any  rights  to  which,  under  the  restriction 
act,  he  is  entitled,  he  should  apply  to  the  superior  of  the  collector  at 
Washington,  the  head  of  the  treasury  department,  for  proper  instruc- 
tions to  him.  The  court  has  no  supervising  jurisdiction  over  the 
manner  in  which  he  discharges  his  duty." 
Writ  discharged,  and  petitioner  remanded. 

Sawyer,  J.,  dissenting.1  The  petitioner,  a  Chinese  laborer,  who 
was  residing  in  the  United  States  on  the  seventeenth  day  of  Novem- 
ber, 1880,  left  San  Francisco  for  Honolulu,  in  the  Hawaiian  Islands, 
on  June  18,  1881,  before  the  passage  of  the  Chinese  restriction  act 
of  May  6,  1882,  and,  consequently,  without  the  certificate  prescribed 
by  section  4  of  that  act.  He  remained  at  Honolulu  till  September 
15,  1884,  when  he  embarked  for  San  Francisco,  in  the  state  of  Cali- 
fornia, at  which  port  he  arrived  September  22,  1884.  He  now  claims 
the  right  to  re-enter  the  United  States,  and  to  land  from  the  steam- 
ship on  which  he  came,  upon  other  satisfactory  evidence  of  his  former 
residence  and  departure,  without  producing  the  certificate  prescribed 
by  section  4  of  the  act,  either  as  it  originally  stood  or  as  amended  by 
the  act  of  July  5,  1884.  The  question  is  whether,  under  the  restric- 
tion act  and  the  treaty  with  China,  he  is  entitled  to  land,  upon  other 
satisfactory  proof  of  his  former  residence,  without  producing  the  cer- 
tificate prescribed — no  such  certificate  being  required  at  the  time  he 
left  the  United  States,  and  it  not  being  possible,  under  the  acts  of 
congress  since  passed,  to  obtain  one.  In  other  words,  are  the  pro- 
visions of  section  4  of  said  Chinese  restriction  act,  as  amended  on 
July  5, 1884,  applicable  to  Chinese  laborers  who  resided  in  the  United 
States  on  November  17,  1880,  who  afterwards  departed  from  the 
United  States  before  the  passage  of  said  act  of  May  6,  1882,  and 
who  did  not  return  till  September  22,  1884,  after  the  passage  of  the 
amendatory  act  of  July  5, 1884?  or  are  the  provisions  of  said  section 
4  only  applicable  to  such  Chinese  laborers  as  departed  after  its  pas- 
sage, and  who  had  an  opportunity  to  procure  the  certificate  required 
by  it? 

I  have  no  doubt  that  the  act  and  the  amendatory  act  took  effect 
as  laws  of  the  United  States  from  the  date  of  their  passage,  and,  no 
doubt,  that  the  certificate  prescribed  by  section  4  is  the  only  evidence 
of  a  right  to  re-enter  the  country,  as  to  all  Chinese  laborers  to  whom 
it  is  applicable,  or  who  are  within  the  purview  of  its  provisions.  On 
these  points  I  have  no  doubt ;  but  construing  the  act  upon  a  consid- 
eration o{  all  its  provisions,  and  in  view  of  and  in  subordination  to 
the  provisions  of  the  treaty,  it  is  very  clear  to  my  mind  that  oongress 
did  not  intend  to  make  the  provisions  of  section  4  applicable,  and 
that  tbey  do  not  apply,  to  those  Chinese  laborers  who  were  in  the 

1  Hoffman  and  Babik,  JJ.,  who  sat  as  consulting  judges,  concurred  in  the  dis- 
senting opinion  of  the  circuit  judge. 
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country  on  JSovemDer  17, 1880,  and  who  subsequently  left  the  United 
States  before  the  passage  of  the  original  act,  and  who  could  not  pos- 
sibly have  obtained  the  prescribed  certificate,  and  as  to  whom  the 
collector  oonld  not  perform  the  prescribed  conditions  imposed  upon 
him.  The  act  purports  to  be  an  act  "to  execute  oertain  treaty  stipu- 
lations with  China," — not  to  abrogate  them. 

It  is  scrupulously  framed  so  as  not,  in  express  terms,  to  conflict 
with  the  provisions  of  the  treaty.  If  it  be  held  to  take  away  any 
rights  secured  by  the  treaty,  it  must  be  done  by  construction,  and  by 
far-fetched  and  overstrained  implications, — not  because  of  any  direct, 
express  provision  to  that  effect.  The  treaty  and  the  act  must,  if  pos- 
sible, be  so  construed  that  they  can  stand  together.  The  treaty  with 
China  authorized  the  government  of  the  United  States  to  "regulate, 
limit,  or  suspend"  the  coming  of  "Chinese  laborers"  to,  or  residence 
in,  the  United  States.  But  it  provided  that  "the  limitation  or  sus- 
pension shall  be  reasonable,  and  shall  apply  only  to  Chinese  who  may 
go  to  the  United  States  as  laborers,  other  classes  not  being  included  in 
the  limitation."  And  it  was  further  expressly  provided  that  "legis- 
lation taken  in  regard  to  Chinese  laborers  will  be  of  such  character  only 
as  is  necessary  to  enforce  the  regulation,  limitation,  or  suspension  of  im- 
migration." It  is  still  further  provided  that  "Chinese  laborers  who 
are  now  in  the  United  States  (at  the  date  of  the  treaty,  November 
17, 1880)  shall  be  allowed  to  go  and  come  of  their  own  free  will  and  ac- 
cord, and  shaU  be  accorded  all  tfie  rights,  privileges,  immunities,  and 
exemptions  which  are  accorded  to  the  citizens  and  subjects  of  the 
most  favored  nation."  The  restriction  act  must  be  construed  with 
reference  to  the  provisions  of  the  treaty.  Section  1  of  the  act,  as 
amended  in  1884,  suspends  the  coming  of  Chinese  laborers  for  10 
years,  and  provides  that  during  said  suspension  "it  shall  not  be  law- 
ful for  any  Chinese  laborer  to  come  from  any  foreign  port  or  place, 
or,  having  so  come,  to  remain  in  the  United  States."  Section  2 
makes  it  an  offense  for  the  master  of  any  vessel  to  land,  attempt  to 
land,  or  permit  to  be  landed,  any  Chinese  laborer  from  any  foreign 
port  or  plaoe.  But  section  3  provides  that  "the  two  foregoing  sec- 
tions shaU  not  apply  to  Chinese  laborers  who  were  in  the  United  States 
on  the  seventeenth  day  of  November,  1880,  or  who  shall  have  come  into 
the  same  before  the  expiration  of  ninety  days  next  after  the  passage 
of  the  act,  *  *  *  nor  shaU  said  section  apply  to  Chinese  laborers 
who  shall  produce  to  such  master  before  going  on  board  such  vessel,  and 
shall  produce  to  the  collector  of  the  port  in  the  United  States,  at 
which  such  vessel  shall  arrive,  the  evidence  hereinafter  in  this  act 
required  of  his  being  one  of  the  laborers  in  the  section  mentioned." 
Two  classes  are  here  plainly  indicated,,  to  which  the  prohibitory  pro- 
visions "shall  not  apply;"  or  rather  one  whole  class,  and  a  subdivis- 
sion  of  the  class.  The  first  is  general,  embracing  all  "Chinese  labor- 
ers" "who  were  in  the  United  States  on  the  seventeenth  day  of  No- 
vember, 1880 ;"  and,  secondly,  "nor  shall  said  sections  apply  to  Chinese 
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laborers  who  shall  produce  *  •  *  the  evidence  hereinafter  in 
this  act  required  of  his  being  one  of  the  laborers  in  this  section  men- 
tioned." They  shall  neither  apply  to  the  one  class,  containing  all, 
"nor"  to  the  sub-class,  who  shall  procure  and  produce  the  prescribed 
certificate.  Who  constitute  the  sub-class  referred  to,  who  are  re- 
quired to  produce  the  evidenoe  hereinafter  required?  Plainly,  those 
who  depart  after  the  passage  of  the  act,  and  who  procure,  or  who  can 
procure,  under  the  law,  the  certificate  required  in  section  4,  which 
can  only  be  obtained  by  those  subsequently  departing.  In  the  origi- 
nal act  the  language  was,  "shall  not  apply  to  Chinese  laborers  who 
were  in  the  United  States  on  the  seventeenth  day  of  November,  1880, 
*  *  *  and  who  shall  produce"  the  evidence  prescribed.  The 
significant  change  was  made  by  dropping  the  "and,"  and  adopting 
in  its  place,  "nor  shall  said  sections  apply  to  Chinese  laborers  who 
produce,"  etc  This  is,  clearly,  distinguishing  betweeen  the  two 
classes,  or  the  two  divisions  of  the  one  class, — those  laborers  to 
whom  the  preceding  sections  do  not  apply,  who  had  already  departed; 
and  those  who  should  thereafter  depart,  and  who,  upon  departing, 
must  procure  the  certificate  provided  for  in  section  4.  Before  the 
amendment  there  was  some  little  plausibility  in  claiming  that  none 
were  exempt  from  securing  the  certificate,  but  there  appears  to  me 
to  be  none  since  the  amendment.  Under  the  act  as  it  originally 
stood,  we  held  in  Leong  Yick  Dew,  19  Fed.  Rep.  490,  that  the  pro- 
visions of  section  4,  relating  to  the  certificate,  did  not  apply  to  those 
who  had  departed  before  the  passage  of  the  act,  and  who  could  not 
possibly  procure  the  certificate;  and  with  that  decision  I  am  still  en- 
tirely satisfied.  A  fortiori,  under  the  act  as  amended  these  provis- 
ions are  inapplicable. 

But  the  provisions  of  section  4,  ex  vi  termini,  apply,  and  they  can 
only  apply,  to  those  Chinese  laborers  who  depart  after  the  passage 
of  the  amendatory  act;  they  cannot  possibly  be  applied  to  those  who 
have  already  departed.  They  relate  to  and  provide  for  future  action 
in  obtaining  and  producing  certificates;  they  have  no  relation  to  the 
past.  Some  entitled  to  return  have  already  gone,  and  some  may  go 
hereafter;  and  it  is  provided  that  the  latter  shall  procure  the  certifi- 
cates, the  provision  necessarily  having  reference  to  the  latter.  It  is 
provided,  in  section  4,  "that  for  the  purpose  of  properly  identifying 
Chinese  laborers  who  were  in  the  United  States  on  the  seventeenth 
day  of  November,  1880,  *  *  *  and  in  order  to  furnish  them  with 
the  proper  evidence  of  their  right  to  go  from  and  come  to  the  United 
States,  as  provided  in  said  act  and  treaty,  *  *  *  the  collector 
of  customs  of  the  district  from  which  any  such  Chinese  laborer  shall 
depart  from  the  United  States  shall  *  *  *  go  on  board  each  ves- 
sel having  on  board  any  such  Chinese  laborer,  and  cleared  or  about  to 
tail  from  his  district  for  a  foreign  port,  and  on  such  vessel  make  a 
list  of  all  such  Chinese  laborers,  which  shall  be  entered  on  registry 
books,    *    *    *    in  which  shall  be  stated  'the  names,  description, 
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physical  marks,  etc.,  and  every  Chinese  laborer  so  departing  from  the 
United  State3  shall  be  entitled  to  and  shall  receive,  *  *  *  from 
the  collector,  *  *  *  at  the  time  such  list  is  taken,  a  certificate.' 
•  *  *  The  certificate  herein  provided  for  shall  entitle  the  Chinese 
laborer  to  whom  the  same  is  issued  to  return  and  re-enter  the  United 
States  upon  producing  and  delivering  the  same  to  the  collector  of 
customs,  *  *  *  and  said  certificate  shall  be  the  only  evidence 
permissible  to  establish  his  right  of  re-entry."  Ex  vi  termini,  all 
those  provisions  apply,  and  can  only  apply,  to  those  of  the  class  who 
depart  after  the  passage  of  the  aot.  The  future  tense  is  used  through- 
out the  section,  and  the  acts  to  be  performed  can  only  be  performed 
in  the  future;  and  "said  certificate,"  which  shall  be  the  only  evi- 
dence permissible  to  establish  a  right  of  re-entry,  is  the  certificate 
provided  for  in  the  first  part  of  the  same  section,  to  be  issued  to  fut- 
ure departing  laborers.  And  those  who  receive  it,  and  only  those 
who  can  receive  it,  are  the  ones  to  produce  it,  as  the  only  permissi- 
ble evidence  of  their  right  to  return.  No  certificate  is  provided  for 
those  already  gone  before  the  passage  of  the  act,  and  there  is  no  re- 
quirement that  they  shall  produce  one.  Nothing  is  said  as  to  wliat 
the  evidence  of  a  right  to  re-enter  skill  be  for  those  not  provided  for  in 
this  section.  No  practical  form  of  evidence  other  than  that  recog- 
nized by  the  ordinary  law  of  evidence  could  be  provided  for  them, 
and  norie  was  attempted  to  be  provided.  As  to  those  who  had  a  right  to 
return, — under  the  provisions  of  the  treaty,  and  under  the  express  pro- 
visions of  the  first  clause  of  section  3  of  this  amended  act,  in  language 
similar  to  that  of  the  treaty,  in  regard  to  whom  no  specific  evidence  is 
provided, — -the  ordinary  rules  of  evidence  as  to  competency  must  apply, 
for  no  others  are  prescribed.  That  congress  could  not  have  intended 
to  require  the  collector  to  go  on  board  vessels  already  departed,  and 
before  their  departure  issue  certificates  to  Chinese  laborers  who  were 
already  gone  and  safely  landed  in  China,  must  be  manifest. 

,In  Leong  Yick  Dew,  19  Fed.  Rep.  493-496,  three  judges  sitting  and 
concurring  in  the  decision,  we  said : 

"Congress  could  not  possibly  have  intended  to  require  that  class  of  Chinese 
laborers  to  procure  the  required  certificate  where  it  was  a  physical  impossi- 
bility for  them- to  obtain  it;  and  it  is  impossible  for  me  to  believe,  under  the 
circumstances,  that  congress  intended  to  arbitrarily  exclude  that  class  in  di- 
rect violation  of  the  express  terms  of  the  treaty  protecting  them.  Congress 
had  declined  to  enact  any  such  legislation  as  is  contained  in  the  restriction 
act  while  the  Burlingame  treaty  was  in  force,  for  the  reason  that  it  would 
be  an  act  of  bad  faith  on  the  part  of  the  United  States  towards  China,  and  a 
direct  violation  of  the  solemn  stipulations  of  the  treaty  between  the  two  gov- 
ernments. The  United  States  went  to  the  trouble  and  expense,  and  incurred 
the  delay,  of  sending  a  special  mission,  composed  of  three  distinguished  gen- 
tlemen, to  China,  for  the  express  purpose  of  procuring  a  modification  of  the 
Burlingame  treaty,  in  order  to  enable  the  United  States  to  adopt  the  legisla- 
tion now  in  question,  without  committing  an  act  of  bad  faith  towards  China, 
and  without  violating  the  treaty  stipulations  between  the  two  nations.  A 
treaty  was  made  with  the  modification  sought  by  us,  which  was  ratified  by, 
and  apparently  satisfactory  to,  both  nations.   And  the  modified  treaty,  in 
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express  and  the  most  explicit  terms,  protected  the  class  in  question  in  their 
right  to  remain  in  the  United  States,  or  ■  to  go  and  come  of  their  own  free 
will  and  accord,'  and  also  provided  that  they  'shall  be  accorded  all  the  rights, 
privileges,  immunities,  and  exemptions  which  are  accorded  to  the  citizens 
and  subjects  of  the  most  favored  nations.' 

"It  is  expressly  stipulated  in  the  supplementary  treaty  *  that  the  legisla- 
tion in  regard  to  Chinese  laborers  will  bo  of  such  character  only  as  is  neces- 
sary to  enforce  the  regulation,  limitation  or  suspension  of  emigration,'  and 
that  *  the  limitation,  or  suspension  shall  be  reasonable.'  Conceding  the  leg- 
islation requiring  Chinese  laborers  departing  from  the  United  States  after 
the  passage  of  the  act  in  question,  and  having  an  opportunity  to  do  so,  to 
procure  and  produce  the  required  certificate  to  be  1  necessary'  and  « reason- 
able,' still  such  a  requirement,  as  to  those  who  departed  after  the  date  of  the 
treaty,  and  before  the  passage  of  the  act,  or  before  it  was  practicable  or  pos- 
sible to  obtain  the  certificate,  could  neither  be  necessary  nor  reasonable.  If 
congress  then  intended  by  this  act  to  make  this  provision,  requiring  the  pre- 
scribed certificates,  applicable  to  those  Chinese  laborers  who  were  in  the 
United  States  at  the  date  of  the  treaty,  and  who  left  before  the  passage  of  the 
act  of  May  6,  1882, — before  it  was  possible  to  obtain  the  certificate, — or  in- 
tended to  altogether  exclude  those  already  departed,  then  it  was  the  deliber- 
ate intention  of  congress  to  act  in  had  faith  towards  the  government  of  China, 
and  to  violate  the  solemn  obligations  of  the  very  treaty  it  had  taken  so  much 
pains  to  obtain,  in  order  to  enable  it  to  honorably  legislate  at  all  upon  the 
subject.  Why  take  all  this  trouble  to  negotiate  a  treaty,  if  it  was  intended, 
at  last,  to  flatly  disregard  it,  and  legislate  in  direct  violation  of  its  most  solemn 
and  vital  stipulations?  Congress  might,  with  just  as  much  propriety,  have 
ignored  and  disregarded  the  Uurlingame  as  the  supplemental  treaty.  There 
would  be  just  as  much  propriety  in  wholly  repudiating  the  treaty,  as  to  repu- 
diate it  in  this  vital  part,  which  the  Chinese  government  took  care  to  have 
inserted.  It  would  be  to  the  last  degree  absurd,  under  the  circumstances,  to 
suppose  for  a  moment  that  congress  intended  to  make  the  provisions  of  sec- 
tions tS  and  4,  relating  to  certificates,  applicable  to  the  class  of  Chinese  labor- 
ers referred  to.  We  cannot  attribute  to  congress  a  deliberate  intention  to 
commit  any  such  act  of  bad  faith,  without  provisions  manifesting  such  a  pur- 
pose, far  more  explicit  than  any  found  in  the  act.  It  would  be  disrespectful 
to  that  body,  if  not  abs61utely  indecent,  to  attribute  to  it  such  an  act  of  bad 
faith. 

"Again,  the  same  section  which  requires  the  certificate  gives  to  the  de- 
parting Chinese  laborer  an  absolute,  iudefeasible  right,  without  cost  or  ex- 
pense, to  have  the  certificate,  in  order  that  he  may  be  able  to  produce  it  as 
evidence  of  his  right  to  re-enter  the  United  States.  The  necessity  to  produce 
it,  and  the  right  to  have  it,  in  order  that  he  may  produce  it,  are  correlative 
conditions.  The  one  provision  is  the  complement  of  the  other:  they  are  re- 
ciprocal and  must  go  together.  The  obligation  to  produce  the  certificate  pre- 
supposes the  practicability,  or  at  least  the  possibility,  of  procuring  it  in  order 
that  it  may  be  produced.  The  two  provisions  go  together  and  form  but  one 
legal  conception.  The  obligation  to  produce,  and  the  right  and  ability  to  ob- 
tain it,  are  dependent,  and  not  independent,  conditions.  One  is  the  counter- 
part of  the  other,  and  it  is  not  to  be  supposed  that  congress  would  have 
adopted  one  branch  of  the  proposition  without  the  other,  otherwise  it  would 
have  distinctly  done  so  in  terms.  If,  then,  it  is  impossible  to  comply  with 
the  condition,  the  impossible  condition  must  be  regarded  as  not  intended  as 
to  this  class  of  laborers;  or,  if  intended,  it  must  be  void.  The  law  requires 
nothing  impossible, — lex  non  eoyit  impossibilia  ;  Bouv.  Law  Diet.  'Max- 
ims;' Broom,  Max.  242;  and  lex  non  intendit  aliquid  impossibile,  (Bouv. 
Law  Diet.,) — the  law  intends  not  anything  impossible, — are  among  the  most 
venerable  maxims  of  the  law.   In  a  statute,  « no  text  imposing  obligations 
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Is  understood  to  demand  impossible  things.'  Sedg.  St  Law,  191.  « Provis- 
ions in  acts  of  parliament  are  to  be  expounded  according  to  the  ordinary  sense 
of  the  words,  unless  such  construction  would  lead  to  some  unreasonable  re- 
sult, or  be  inconsistent  with  or  contrary  to  the  declared  or  implied  intention 
of  the  framer  of  the  law,  in  which  case  the  grammatical  sense  of  the  words 
may  bp  modified,  restricted,  or  extended  to  meet  the  plain  policy  and  provis- 
ion of  the  act.'  Dwar.  St.  582.  The  rule  is  to  construe  Xhe  words  '  in  their 
ordinary  sense,  unless  it  would  lead  to  obscurity  or  manifest  injustice,  and  if 
it  should  so  vary  them  as  to  avoid  that  which  certainly  could  not  have  been 
the  intention  of  the  legislature,  we  must  put  a  reasonable  construction  upon 
the  words.'  Id.  587.  See  Donaldson  v.  Wood,  22  Wend.  899;  Lake  Shore  Ry. 
Co.  v.  Roach,  80  N.  Y.  389. 

"'All  laws  should  receive  a  sensible  construction.  General  terms  should 
be  so  limited  in  their  application  as  not  to  lead  to  injustice,  oppression,  or  an 
absurd  consequence.  It  will  always,  therefore,  be  presumed  that  the  legis- 
lature intended  exceptions  to  its  language  which  would  avoid  results  of  this 
character.  The  reason  of  the  law  in  sueh  cases  should  prevail  over  the  letter.  * 
V.  8.  v.  Kirby,  7  Wall .  486.  '  In  whatever  language  a  statute  may  be  framed, 
its  purpose  must  be  determined  by  its  natural  and  reasonable  effect.  *  •  * 
To  require  a  heavy  and  almost  impossible  condition  to  the  exercise  of  this  right, 
with  the  alternative  of  payment  of  a  small  sum.  of  money,  is,  in  effect,  to  de- 
mand payment  of  that  sum.'  Henderson  v.  Mayor  of  New  York,  92  U.  8. 268. 
See,  also,  Brewer  v.  Blougher,  14  Pet.  198 ;  U.  S.  v.  Freeman,  8  How.  564.  So 
in  the  case  of  the  class  of  Chinese  laborers  now  under  consideration.  To  re- 
quire them  to  produce  a  certificate  as  the  only  evidence  of  their  right  to  land, 
when  it  was  impossible  or  impracticable  to  procure  it,  would  be,  in  effect,  to 
absolutely  and  unconditionally  exclude  them.  Yet  it  is  manifestly  the  policy, 
intent,  and  reason  of  the  law  to  carry  out  in  good  faith  the  stipulations  of  the 
treaty,  that  they  'shall  be  allowed  to  go  and  come  of  their  own  free  will  and 
accord; '  and  'be  accorded  all  the  rights,  privileges,  immunities,  and  exemp- 
tions which  are  accorded  to  the  citizens  and  subjects  of  the  most  favored  nation.11 
We  are,  therefore,  fully  satisfied  that  those  Chinese  laborers  who  were  in  the 
United  States  on  November  17,  1880,  and  left  before  the  passage  of  the  re- 
striction act,  and  those,  also,  who  came  into  the  United  States  and  departed 
therefrom  between  that  date  and  May  6,  1882,  are  entitled  to  re-enter  tho 
United  States  upon  satisfactory  evidence  other  than  the  certificates  provided 
for  in  said  section  4." 

The  foregoing  was  said  with  reference  to  the  act  of  1882  before 
its  amendment,  but  it  applies  with  even  greater  force  to  the  act  as 
amended  in  1884. 

In  Ah  Quan's  Case,  arising  under  this  act,  as  amended  in  1884, 
after  a  further  discussion  of  this  point,  as  applicable  to  the  act  as 
amended,  we  stated  our  conclusion  as  follows,  (21  Fed.  Rep.  184:) 

"To  hold  that  congress  intended  to  require  the  performance  of  the  depend- 
ent obligation,  on  the  part  of  the  Chinese  laborer,  until  the  government  has 
discharged  its  correlative  and  precedent  duty  and  obligation,  upon  which  his 
obligation  rests,  imposed  by  the  act,  by  furnishing  the  certificate,  and  thereby 
rendering  it  possible  for  him  to  produce  it,  would  be  to  attribute  to  congress 
a  deliberate  intent  to  enact  a  palpable  and  glaring  absurdity,  thereby  violat- 
ing one  of  the  most  venerable  canons  of  statutory  construction,  that  a  statute 
must  not  be  so  construed  as  to  lead  to  an  absurd  conclusion.  We  must  con- 
clude, therefore,  in  the  absence  of  any  express  declaration  to  that  effect,  and 
of  any  reference  whatever  to  those  who  had  already  departed,  with  a  right,  at 
*he  time  of  their  departure,  secured  by  express  terms  of  the  treaty,  to  return, 
that  it  was  not  intended  to  require  the  production  of  the  certificate  by  those 
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who  departed  from  the  country  before  it  was  possible  to  obtain  it.  And,  in 
the  absence  of  any  provision  so  declaring,  that  congress  did  not,  in  fact,  in- 
tend to  exclude  sucli  Chinese  laborers  as  were  in  the  country  at  the  time  men- 
tioned, is  clearly  manifest,  because  it  has  said  so  in  express  terms  in  the  pro- 
vision of  section  3,  4  that  the  two  foregoing  sections  [excluding  Chinese  la- 
borers] shall  not  apply  to  Chinese  laborers  who  were  in  the  United  States  on 
the  seventeenth  day  of  November,  1880,'  etc.  It  is  clear,  from  the  necessities 
of  the  case,  that  this  section  is  only  applicable  to  those  who  departed  after  the 
passage  of  the  act,  and  who  had  the  opportunity  to  procure  the  certificate.  To 
hold  otherwise  would  be  to  render  this  clause,  making  the  impossible  certif- 
icate the  only  evidence  as  to  those  who  had  departed  before  the  passage  of 
the  act,  absolutely  inconsistent  with  the  clause  of  section  3  referred  to,  that 
the  preceding  sections  *  shall  not  apply  to  Chinese  laborers  who  were  in  the 
United  States '  at  the  designated  period,  and  render  that  provision  wholly 
nugatory,  as  well  as  to  violate  the  treaty  which  the  act  proposes  to  execute  and 
not  to  abrogate.  The  different  provisions  of  the  statute  must  be  so  construed, 
if  possible,  that  they  can  stand  together,  and  not  so  as  to  nullify  each  other. 
The  clause  of  the  amendment  making  the  certificate  the  only  evidence,  as  to 
those  to  whom  it  is  applicable,  of  a  right  to  re-enter  the  United  States,  only 
declares  in  express  and  explicit  terms  what  we  held  the  original  act  to  mean, 
and  in  no  way  changes  its  effect  in  this  particular  as  we  had  construed  it. 

"Our  construction  of  the  original  act  in  Leong  Tick  Dew,  19  Fed.  Rep. 
491,  was  before  congress  at  the  time  of  the  passage  of  the  amendatory  act. 
If  it  had  been  intended  to  make  the  amendment  as  to  the  prescribed  certifi- 
cate being  the  only  evidence  of  a  right  to  return  applicable  to  those  Chinese 
laborers  who  were  in  the  country  at  the  date  of  the  treaty,  and  who  departed 
after  that  date,  and  before  it  was  possible  to  obtain  the  certificate  required,  aa 
to  whom  we  had  before  distinctly  held  it  to  be  inapplicable,  congress  would 
certainly  have  amended  the  first  clause  of  section  3  so  as  to  read  in  substance 
as  follows:  •  The  two  preceding  sections  shall  not  apply  to  Chinese  laborers 
who  were  in  the  United  States  on  the  seventeenth  day  of  November,  1880, 
etc.,  except  as  to  those  who  departed  from  the  United  States  after  said  seven- 
teenth day  of  November,  1880,  and  before  the  passage  of  the  act,  or  before  it 
was  possible  to  obtain  such  certificate.'  This  is,  in  effect,  the  way  those  who 
insist  upon  the  production  of  such  certificate  by  that  class  as  the  only  evi- 
dence of  their  right  to  re-enter  the  United  States  must  read  it,  in  order  to 
sustain  their  view,  or  the  view  that  it  was  intended  absolutely  to  exclude 
that  class  in  violation  of  the  treaty  stipulations.  Congress  has  not  introduced 
any  such  exception,  and  we  are  not  authorized  to  interpolate  it  into  the  act. 
To  do  so  would  be  to  legislate,  not  to  construe.  The  action  of  congress  in 
not  introducing  any  exception  of  the  kind  indicated,  but,  on  the  contrary,  so 
amending  the  act  as  to  make  the  propriety  of  our  construction  more  clearly 
manifest,  in  view  of  our  well-known  previous  construction  of  the  original  act 
on  this  very  point,  is,  in  effect,  an  emphatic  approval  of  that  construction. M 

See,  also,  the  case  of  Shong  Toon,  21  Fed.  Rep.  386,  where  this 
question  is  well  discussed  by  Hoffman,  district  judge. 

Another  shade  of  the  opposing  views  maintained  by  the  United 
States  attorney,  but  essentially  the  same,  has  been  suggested,  which 
necessarily  assumes  that  section  4  does  not  apply  to  those  who  de- 
parted prior  to  the  passage  of  the  act  of  1882.  It  is  that  oongress 
did  not  intend  that  any  of  these  Chinese  laborers  who  were  in  the 
country  on  November  17, 1880,  who  had  departed  before  the  passage 
of  the  act  of  1882,  or,  in  other  words,  who  were  not  still  in  the  coun- 
try at  that  date,  should  return  at  all,  and  consequently  thai  there  wva 
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no  need  of  requiring  as  to  them  the  certificate  prescribed  by  section 
4  or  any  other.  There  is  not  one  word  in  the  aot  that  directly  de- 
clares or  hints  at  such  a  purpose,  and  not  one  section,  clauee^or 
word  from  which  an  inference  of  such  intent  necessarily  or  naturally 
arises ;  nor  does  it  necessarily  or  naturally  arise  upon  the  whole  aot 
taken  together.  On  the  contrary,  the  opposite  intent,  as  we  have 
seen,  is  expressed  in  precise  and  unmistakable  language,  that  cannot 
be  misunderstood,  in  that  clause  of  section  8,  whioh  provides  "that 
the  two  foregoing  sections  shall  not  apply  to  Chinese  laborers  who 
were  in  the  United  States  on  the  seventeenth  day  of  November,  1880, 
or  who  shall  come  into  the  same  before  ninety  days  next  after  the 
passage  of  the  aot  to  whioh  this  is  amendatory."  This  language  em- 
braces every  individual  member  of  the  class  to  which  it  refers,  no 
matter  whether  he  was  in  the  country  at  the  time  of  the  passage  of 
the  aot  or  not,  and  its  force  and  effect  cannot  be  limited  except  upon 
some  vague,  imaginary  inference  of  a  purpose  not  justified  by  any- 
thing found  elsewhere  in  the  aot.  The  only  supposed  ground  for  the 
inference  suggested,  not  already  noticed,  arises  out  of  sections  5 
and  12. 

Section  5  provides  "that  any  Chinese  laborer  mentioned  in  section 
4  of  this  aot,  being  in  the  United  States,  and  desiring  to  depart  from 
the  United  States  by  land,"  shall  be  entitled  to  demand  and  receive  a 
certificate  similar  to  those  given  to  those  departing  by  water,  etc. 
The  limitation  is  expressly  restricted  to  the  class  provided  for  in  sec- 
tion 4;  that  is,  those,  necessarily,  who  depart  after  the  passage  of  the 
act.  It  is  suggested  that  this  clause,  "being  in  the  United  States," 
indicates  that  it  was  only  intended  that  those  allowed  to  return  are 
only,  such  of  those  who  were  in  the  United  States  on  November  17, 
1880,  as  were  still  remaining  in  the  United  States  at  the  date  of  the 
passage  of  the  act,  and  that  the  first  clause  of  section  3  should  read : 
"That  the  two  foregoing  sections  shall  not  apply  to  Chinese  laborers 
who  were  in  the  United  States  on  the  seventeenth  day  of  November, 
1880,  and  who  are  still  in  the  United  States  at  the  date  of  passage  of 
this  act,"  I  do  not  draw  any  suoh  inference  from  that  clause  of  sec- 
tion 5,  either  taken  alone  or  in  connection  with  any  other  provisions 
of  the  act.  Congress  has  not  inserted  in  section  3  any  such  clause 
as  "wko  are  still  in  the  United  States  at  the  date  of  the  passage  of  this 
act"  or  any  equivalent  language.  To  insert  suoh  language  would  be 
to  change  the  entire  scope  of  the  provision.  As  congress  has  not  seen 
fit  to  insert  words  so  largely  limiting  the  number  embraced  in  the 
language  of  section  3  as  actually  used,  we  certainly  are  not  authorized 
to  legislate  and  insert  it.  The  inference  I  draw,  on  the  contrary,  is 
that  in  this  section  it  appears  by  the  express  terms  of  the  provision 
that  it  was  only  intended  to  require  those  who  were  in  the  country 
at  the  date  of  the  passage  of  the  act,  and  who  could  comply  with  the 
act,  to  procure  the  certificates  and  produce  them  on  their  return ;  or, 
in  other  words,  it  expressly  sanctions  what  I  have  endeavored  to  main- 
v.21p,no.l2— 51 
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tain  the  true  construction  of  section  4  to  be ;  that  its  provisions  were 
only  Intended  to  be  applicable  to  those  who  still  remained  in  the 
country  at  the  date  of  the  passage  of  the  act,  and  no  provision  at  all 
is  made  as  to  what  evidence  those  who  departed  before  the  postage  of  the 
act  shall  produce,  and  they  are  left  to  the  usual  evidence  recognized  as 
competent  by  the  general  laws  of  the  land.  This  clause,  as  I  think, 
confirms  instead  of  opposes  the  view  which  I  have  adopted  and  en- 
deavored to  maintain.  Neither  the  provisions  of  section  4  nor  5  ap- 
ply to  those  who  departed  before  the  passage  of  the  act,  but  are  lim- 
ited to  those  who  were  in  the  country  at  the  date  of  its  passage,  and 
were,  in  fact,  able  to  comply  with  its  terms,  and  no  other  view  can 
be  sustained  without  incorporating  into  sections  3  and  4  language  not 
used  or  authorized  by  congress, — without  further  amending  the  act. 

From  the  fact  that  section  4  prescribed  a  certain  certificate  to  be 
procured  and  produced  on  return  by  those  Chinese  laborers  who  were 
in  the  country  at  the  date  of  the  treaty  and  departed  after  the  pas- 
sage of  the  aot,  and  who  could  procure  and  produce  it;  and  from  the 
fact  that  such  parties  are  required  to  procure  and  produce  said  cer- 
tificate— the  certificate  issued  td  that  class  of  Chinese  laborers — as 
the  only  permissible  evidence  of  their  right  to  return ;  and  from  the 
further  fact  that  nothing  is  said  as  to  what  kind  of  evidence  shall  be 
produced  by  all  those  Chinese  laborers  who  were  residing  in  the  coun- 
try on  November  17,  1880,  and  who  left  before  May  6,  1882,  and 
who,  under  the  treaty,  and  under  the  express  provision  of  the  first 
clause  of  section  3  of  the  act  itself,  are  entitled  to  return, — it  is  sought 
to  draw  the  inference  that  congress  intended  that  those  very  Chinese 
laborers  mentioned  in  the  treaty,  and  the  first  clause  of  said  section 
3,  as  being  entitled  to  return,  who  had  departed  before  May  6, 1S82, 
should  not  be  permitted  to  return  at  all.  I  do  not,  myself,  perceive 
how  such  an  inference  or  conclusion  can  be  drawn  from  such  prem- 
ises. There  is  nothing  in  the  least  respect  inconsistent  in  the  two 
ideas:  (1)  That  those  who  had  departed  before  the  passage  of  the 
act  of  1882,  to  whom  it  would  be  impracticable  to  apply  any  other 
rule  as  to  the  competency  of  evidence,  or  to  require  any  other  kinds 
of  evidence  than  those  recognized  by  the  general  law  of  the  land, 
should  not  be  required  to  produce. any  other  kind  of  evidence;  and 
(2)  the  idea  that  those  who  departed  after  the  passage  of  the  aot,  and 
who  could  procure  the  more  certain  prescribed  certificate,  should  be 
required  to  procure  and  produce  such  certificate.  The  conditions  of 
the  two  classes  are  radically  different,  and  different  conditions  re- 
quire, or  at  least  admit  of,  different  treatment  and  different  roles. 
The  rules  applicable  to  these  two  conditions  in  no  way  interfere  with 
each  other.  They  oan  stand,  and,  consistently,  operate  together;  and 
the  fact  that  congress  has  prescribed  a  certain  certificate  for  parties 
entitled  to  re-enter  the  country,  to  whom  they  are,  practically,  appli- 
cable, under  certain  conditions  in  which  they  are  found,  affords  no 
inference  that  congress,  by  so  providing  for  such  conditions  and  such 
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parties,  and  saying  nothing  about  another  class,  surrounded  by  dif- 
ferent conditions,  equally  entitled  to  re-enter  under  the  express  pro- 
visions of  the  same  act  and  treaty,  to  which  class  a  requirement  to 
produce  a  similar  certificate  cannot  possibly  be  made  practically  ap- 
plicable, were  intended  by  congress  to  be  excluded  altogether.  Es- 
pecially is  no  such  inference  afforded  where  the  general  rules  of  evi- 
dence applicable  are  practicable  and  effective  as  to  such  latter  class. 
I  am  not  aware  that  any  statutory  provision  was  ever  held  to  be  re- 
pealed, abrogated,  nullified,  or  in  any  way  rendered  ineffectual  by 
some  other  provision  in  the  same  act,  saying  nothing  at  all  about  it, 
in  no  way  inconsistent  with  it,  and  practically  or  possibly  applicable, 
only,  to  other  parties  and  other  conditions.  I  am  not  aware  of  any 
rule  of  statutory  construction,  justifying  such  an  inference,  not  natu- 
rally arising  out  of  the  conditions,  or  suoh  an  implied  abrogation  of 
another  express  provision  of  an  act.  Section  3  expressly  provides 
that  "the  two  foregoing  sections  shall  not  apply  to  Chinese  laborers 
who  were  in  the  United  States  on  the  seventeenth  day  of  November, 
1880.  *  *  *  Nor  shall  said  sections  apply  to  Chinese  laborers 
who  shall  produce"  the  certificate  provided  by  section  4,  for  those  to 
whom  its  provisions  can  be  made  applicable  shall  apply  neither  to  one 
"nor"  the  other.  What  is  the  purpose  or  use  of  the  first  branch  of 
this  provision,  if,  because,  congress  provided  no  kind  of  evidence 
other  than  .that  recognized  by  general  provisions  of  law,  and  said 
nothing  about  the  evidence  as  to  them,  it  is  to  be  inferred  from  the 
provisions  for  certain  evidence  for  the  second  class  that  it  was  in- 
tended that  all  of  the  first  class  who  departed  before  the  passage  of 
the  act,  and  who  were,  therefore,  not  included  in  the  second  class, 
were  to  be  altogether  excluded,  and  those  of  the  second  class  were, 
after  all,  the  only  ones  intended  to  be  permitted  to  re-enter  the  United 
States  at  all?  Some  effect  must,  certainly,  be  given  to  the  first  as 
well  as  to  the  second  class  of  section  3.  It  is  as  clear  and  specific 
as  the  second,  and  cannot  be  misunderstood.  It  must  stand,  or  be 
overruled  and  abrogated  by  an  inference  not  nocessarily  or  even  nat- 
urally arising  out  of  the  conditions.  But  none  can  be  given  it,  if  it 
is  to  be  inferred,  from  the  provision  of  a  specific  class  of  evidence  for 
the  second  class,  that  the  first  are  to  be  altogether  excluded.  I  con- 
fidently maintain  that  no  such  inference  can  be  justified  by  any  es- 
tablished rule  of  statutory  construction,  or  without  ignoring  and  ut- 
terly disregarding  the  unmistakable  meaning  of  language, — without 
amending  instead  of  construing  it.  It  is  the  first  time  in  my  expe- 
rience that  an  express,  clear,  and  explicit  provision  of  a  statute  has 
been  claimed  to  have  been  annulled  by  a  subsequent  provision  relating 
to  another  class  of  subjects,  in  no  way  referring  to  the  clause  claimed 
to  be  abrogated,  and  not  in  the  slightest  degree  inconsistent  with  it. 

Some  support  to  the  inference  sought  to  be  drawn  from  section  5 
is  also  attempted  to  be  drawn  from  the  first  clause  of  section  12, 
providing  "that  no  Chinese  person  shall  be  permitted  to  enter  the 
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United  States  by  land  without  produoing  to  the  proper  officer  of  cus- 
toms the  certificate  in  this  act  required  of  Chinese  persons  seeking 
to  land  from  a  vessel. "  This  is  only  the  complement  or  counterpart 
of  section  5  out  of  place.  Although  broad  in  its  terms,  it  is  evidently 
intended  to  refer  only  to  the  certificate  provided  for  in  section  5  to  be 
issued  to  those  departing  by  land  after  the  passage  of  the  act,  like  the 
provisions  of  section  4,  applicable  to  those  provided  for  in  that  sec- 
tion. The  two  provisions  of  sections  5  and  12  must  be  read  together. 
It  would  seem  to  have  been  forgotten  in  draughting  section  5,  and  aft- 
erwards inserted  out  of  place  with  other  provisions  not  properly  ger- 
mane to  it.  Besides,  by  its  express  terms,  it  only  applies  to  passen- 
gers who  enter  "by  land"  and  cannot  be  extended  beyond  its  terms. 
It  can  do  little  to  support  an  inference  that  has  no  other  basis  what- 
ever upon  which  to  rest,  and  it  certainly  does  not  authorize  us  to 
interpolate  a  clause  into  section  3  greatly  limiting  its  scope,  and 
which  congress  itself  did  not  enact. 

The  question  directly  presented  in  this  case  is  whether  a  Chinese 
laborer  who  was  in  the  United  States  at  the  date  of  the  treaty,  but 
departed  therefrom  before  the  passage  of  any  law  requiring  him  to 
procure  a  return  certificate,  must  now,  under  the  provisions  of  section 
4  of  the  amended  act  of  1884,  be  denied  the  right  to  land,  for  failure 
to  procure  the  certificate  required  by  that  section,  or  whether  he  can 
be  permitted  to  land  at  all.  But  the  construction  of  the  amended  act 
contended  for  by  the  United  States  attorney,  and  which  seems  to  be 
adopted  by  the  circuit  justice,  will  not  merely  affect  the  rights  of 
those  alone  who  departed  from  the  United  States  prior  to  the  passage 
of  the  act  of  May  6, 1882.  The  language  of  the  fourth  section  of  the 
act  is  deemed,  by  the  circuit  justice,  so  peremptory  that  it  absolutely 
prohibits  the  landing  of  all  laborers  who  shall  fail  to  produce  the  cer- 
tificate therein  required,  although  such  prohibition  may  be  in  clear 
violation  of  rights  solemnly  guarantied  by  the  treaty  of  November 
17,  1880.  But,  if  such  be  the  true  construction  to  be  given  to  the 
section  in  question,  it  will  exclude  from  the  United  States  those  Chi- 
nese laborers  who  have  departed  after  obtaining  the  certificate  re- 
quired by  the  act  of  1882,  for  they,  like  those  who  departed  before 
the  passage  of  any  law  on  the  subject,  will  be  unable  to  produce  the 
certificate  required  by  the  amendatory  act  of  1884.  The  custom-house 
authorities  have  hitherto,  and  since  the  passage  of  the  act  of  1884, 
allowed  Chinese  passengers  to  land  who  produced  certificates  issued 
in  conformity  with  the  provisions  of  the  act  of  1882,  on  the  ground 
that  the  faith  of  the  nation  was  pledged  to  allow  the  return  of  those 
Chinese  laborers  who  left  the  United  States  while  the  act  of  1882  was 
in  force,  and  who  oomplied  with  its  requirements. 

But  if  the  ruling  of  the  presiding  justice  is  to  prevail,  the  certificate 
issued  under  the  act  of  1882  will,  in  my  judgment,  upon  that  con- 
struction, no  longer  be  available,  and  all  those  Chinese  who  departed 
from  the  country  during  the  two  years  or  more  from  June  6, 1882,  to 


CASK  OF  FOBMBB  RESIDENCE  BY  A  CHINESE  LABOBBB.  805 


July  5,  1884,  relying  upon  the  certificates  issued  by  the  collectors 
authorizing  their  return,  who  have  not  already  returned,  must  be  ex- 
cluded. It  may  be  said  that  these  certificates  are  similar  in  substance 
to  those  required  by  the  act  of  1884.  This  is,  to  a  certain  extent, 
true.  But  they  are*nof  identical.  They  differ  in  some  essential  par- 
ticulars. The  latter  certificates,  unlike  those  provided  for  by  the  act 
of  1882,  are  required  to  contain  the  statement  of  "the  individual  family 
and  tribal  name"  (of  the  laborer)  in  full,  and  "his  occupation  when  and 
where  followed."  The  certificate  is  to  be  "issued  in  the  name  of  the 
collector,  and  attested  by  his  seal  of  office,  *  *  *  and  said  cer- 
tificate shall  be  the  only  evidence  permissible  to  establish  his  (the  la- 
borer's) right  of  re-entry."  It  will  be  seen  that  this  certificate  dif- 
fers essentially  from  that  provided  for  by  the  act  of  1882,  embrac- 
ing other  particulars  not  required  under  the  original  act;  and,  if  the 
last  clause  I  have  quoted  is  to  be  held  to  be  applicable  to  all  returning 
laborers  who  left  the  United  States  before  the  passage  of  any  law  on 
the  subject  of  certificates,  it  must  also  be  held  to  apply  to  all  labor- 
ers who  fail  to  produce  the  "said  certificate"  in  that  section  described 
and  required.  I  know  not  by  what  authority  we  can  hold  the  law 
applicable  to  all  returning  laborers,  and  at  the  same  time  admit  labor- 
ers who  produoe,  not  the  certificate  required  by  the  existing  law,  but 
a  certificate  containing  less,  and  which  is  essentially  different,  issued 
in  conformity  with  a  repealed  and  superseded  law.  If  congress  is  to 
to  be  deemed  to  have  violated  or  disregarded  the  stipulations  of  the 
treaty  with  China,  it  must  also  be  deemed  to  have  violated  the  implied 
pledge  given  in  the  law  of  1882,  that  those  who  should  leave  the  United 
States  after  fully  complying  with  its  provisions  should  be  allowed  to 
return.  Those  who  received  the  certificates  issued  during  a  period  of 
two  years,  under  the  act  of  1882,  and  departed  upon  the  faith  of  the 
law  and  the  treaty,  who  have  not  yet  returned,  are  no  more  excepted 
under  the  law,  as  amended  in  1884,  than  are  those  who  departed  be- 
tween the  dates  November  17, 1880,  and  May  6, 1882,  relying  on  the 
assurances  of  a  right  to  return  contained  in  the  then  existing  treaty 
and  laws;  and  they  must  also  be  excluded.  If  congress  is  capable  of 
such  acts  of  bad  faith  as  are  shown  in  the  passage  of  the  original  and 
amendatory  acts,  upon  the  construction  given  them  by  the  presiding 
justice,  then  it  must  be  capable  of  repeating  these  acts  of  bad  faith  at 
each  recurring  session,  and  thereby  annually  cutting  off  a  consider- 
able portion  of  those  who  left  with  a  right  to  return  guarantied  to 
them  by  both  the  treaty  and  the  law  in  force,  and  there  is  nothing 
in  the  treaty,  the  law,  or  the  good  faith  and  honor  of  the  nation,  upon 
which  these  people  can  rest  in  security.  If  it  had  been  the  intention 
to  violate  the  specific  terms  of  the  treaty  which  secured  the  right  to 
those  Chinese  laborers  who  were  in  the  United  States  at  the  date  of 
the  treaty  Mto  go  and  come  of  their  own  free  will  and  accord,"  by 
excluding  from  returning  all  those  who  departed  for  temporary  pur- 
poses upon  the  faith  of  the  treaty  prior  to  the  passage  of  the  act  of 
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1882,  congress  would  oertainly  have  acted  in  a  manly  way,  and  ex- 
pressed that  intention  boldly,  openly,  and  by  plain  and  direct  lan- 
guage which  could  not  be  misunderstood. 

In  the  language  of  the  district  judge  in  Shong  Toon's  Case,  supra: 
"Can  it  be  contended  that  any  court  should  so  construe  this  act — if 
such  construction  could  by  possibility  be  avoided — as  to  impute  to 
congress,  when  legislating  1  to  execute  certain  treaty  stipulations  with 
China,'  and  while  affecting  to  acknowledge  rights  secured  by  the  plain 
language  of  the  treaty,  the  intention  to  attach,  by  retrospective  and 
essentially  ex  post  facto  legislation,  conditions  precedent  to  the  exer- 
cise of  that  right  which  it  was  impossible  to  perform,  and  to  enaot 
that  the  non-performance  of  those  conditions  should  forfeit  the  right? 
And  this  construction  we  are  asked  to  give  to  a  law  which  discloses 
a  most  scrupulous  solicitude  on  the  part  of  congress  to  avoid  even 
the  appearance  of  retrospective  legislation ;  for  it  provides  that  the 
sections  prohibiting  the  coming  to  the  United  States  of  Chinese  labor- 
ers, not  only  shall  not  apply  to  Chinese  laborers  in  the  United  States 
at  the  date  of  the  treaty,  but  also  to  those  who  might  come  into  the 
United  States,  before  the  expiration  of  ninety  days  next  after  the  date 
of  the  passage  of  the  law,  thus  protecting  from  its  operation  not  merely 
Chinese  laborers  in  transitu,  but  laborers  who  might  leave  China  be- 
fore the  expiration  of  a  period  of  time  reasonably  sufficient  for  notice 
of  the  law  to  reach  that  country.  It  appears  to  us  very  plain  that,  by 
adopting  the  construction  contended  for,  we  should,  in  effect,  accuse 
congress  of  gross  disingenuousness,  or  of  utter  disregard  of  a  treaty  stip- 
ulation, to  the  observance  of  which  the  national  honor  was  pledged." 
In  legislation  respecting  rights  expressly  secured  by  solemn  stipula- 
tion in  a  treaty  sought  and  obtained  by  ourselves,  affecting  the  good 
faith  and  honor  of  the  United  States,  I  cannot  impute  to  Congress  a 
purpose  to — 

"Palter  in  a  double  sense, 
That  keeps  the  word  of  promise  to  the  ear, 
And  breaks  it  to  the  hope." 

It  is  insisted,  also,  that  it  must  be  presumed  that  all  who  departed 
before  May  6,  1882,  have  returned,  and,  at  all  events,  they  have  now 
had  a  sufficient  time  to  return,  and  ought  not  any  longer  to  be  per- 
mitted to  return.  If  this  were  so,  it  could  not  affect  the  construction 
of  the  act.  The  act  was  as  broad  in  its  terms  on  the  day  of  its  pas- 
sage as  it  is  now;  and  it  affected  those  who  departed  the  day  before 
its  passage,  as  well  as  those  who  left  a  year  before.  The  act  has 
made  no  distinction  and  no  exception  on  the  ground  of  lapse  of  time. 
It  might  as  well  be  insisted  that  one  who  goes  away  with  the  proper 
certificate  shall  not  return  after  the  lapse  of  a  year  or  two  years, 
where  the  law  prescribes  no  such  limitation.  Neither  the  treaty  nor 
the  law, prescribed  any  limitation  as  to  the  time  when  those  who  de- 
parted before  May  6,  1882,  should  return.  It  would  doubtless  be 
proper  for  congress  to  provide  that  both  of  those  who  departed 
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withoat  certificates  before  the  passage  of  the  act,  and  those  who 
depart  after  its  passage  with  certificates,  shall  exercise  their  right 
to  return  within  some  specified  time,  upon  giving  them  a  reason- 
able time  to  return  after  the  passage  of  the  act  before  it  should  be 
enforced  against  those  already  gone  under  the  prior  existing  laws. 
Such  a  provision  would  doubtless  be  reasonable  within  the  provisions 
of  the  treaty,  and  not  in  conflict  with  its  provisions.  But  no  such 
provision  has  been  made,  and  the  courts  are  not  authorized  to  intro- 
duce one  into  the  act.  Nor,  in  the  absence  of  such  a  provision,  can 
lapse  of  time  since  the  departure  with  the  vested  rights  under  the 
treaty  and  laws,  as  they  existed  at  the  time  of  leaving,  afford  any  aid  ' 
in  the  construction  of  the  act,  as  it  was  actually  passed. 

For  the  reasons  stated  I  am  satisfied  that  the  provisions  respect- 
ing certificates  in  section  4  of  the  amended  act  have  no  application 
whatever  to  these  Chinese  laborers  who  were  residing  in  the  United 
States  on  November  17,  1880,  and  who  afterwards  departed  prior  to 
May  6,  1882 ;  that  they  were  not  intended  by  the  act  in  question  to 
be  exoluded  from  the  country  for  want  of  such  certificate,  or  on  any 
other  grounds ;  and  that  such  Chinese  laborers  are  entitled  to  re-enter 
the  United  States  upon  their  return,  upon  other  satisfactory  evidence, 
without  producing  the  certificate  prescribed  by  said  section. 

There  is  no  possible  difficulty  or  inconsistency  in  applying  the  or- 
dinary rules  of  evidence  to, those  who  departed  prior  to  May  6,  1882, 
as  to  whom  no  specifio  evidence  has  been  prescribed,  and  in  insist- 
ing upon  the  certificate  prescribed  for  those  who  departed  after  the 
restriction  act,  and  to  whom  this  restriction  is  practically  applicable, 
without  abrogating  the  right  secured  to  them  both  by  the  treaty  and 
section  3  of  the  law.  And  I  have  no  doubt  that  it  was  the  intention 
of  congress  to  limit  the  certificate  prescribed  by  section  4  to  the  latter 
class,  and  leave  the  former  to  be  governed  by  the  ordinary  rules  of  evi- 
dence. The  construction  I  have  given  to  this  law  not  only  reconciles 
the  legislation  with  the  observance  of  the  plighted  faith  of  the  nation, 
but  it  carries  out  and  effectuates  the  object  of  the  treaty  and  the  law. 
The  evil  to  be  remedied  was  the  oontinued,  unrestricted  immigration 
of  Chinese  laborers.  It  was  recognized  that  rights  of  those  who  were 
already  here  were  secured  by  the  Burlingame  treaty  and  interna- 
tional law.  No  proposition  for  the  expulsion,  directly  or  indirectly, 
would  have  been  made  by  the  United  States,  or  entertained  by  the 
Chinese  government;  nor,  if  made  and  admitted,  would  it  have  re- 
ceived the  sanction  of  congress.  Both  the  treaty  and  the  law  recog- 
nized these  rights,  and  the  legislation  was  directed  solely  against  auy 
farther  addition  to  the  numbers  of  the  Chinese  then  here,  or  who 
should  come  within  90  days  after  the  passage  of  the  act.  This  ob- 
ject, the  law  in  its  practical  operation,  has  been  attained.  Not  only 
has  there  been  no  accession  to  the  number  of  the  Chinese  in  this 
country,  but  the  statistics  of  the  custom-house  show  that,  during  the 
28  months  which  have  elapsed  since  the  passage,  the  number  of  de- 
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partures  exceed  the  number  of  arrivals  by  12,000.  Not  only,  there- 
fore, has  the  number  of  the  Chinese  on  this  coast  not  increased,  but 
it  has  been  diminishing  (after  making  due  allowanoe  for  those  who  , 
may  have  clandestinely  crossed  the  northern  boundary  of  the  United 
States)  at  the  rate  which  ought  to  saiisfy  the  sturdiest  opponent  of 
this  class  of  laborers, — a  rate  which  could  not  be  largely  increased 
without  serious  disturbance  to  the  industries  of  this  coast.  But,  even 
if  this  were  not  so,  there  is  a  price  too  high  to  be  paid,  without  abso- 
lute necessity,  in  any  case,  for  the  exclusion  of  Chinese  laborers,  and 
-  that  price  is  the  national  honor.  And  especially,  when,  as  I  have 
•  shown,  the  plighted  faith  of  the  nation  may  be  kept  without  impair- 
ing the  effectiveness  and  satisfactory  operation  of  the  law.  By  the 
construction  here  adopted,  also,  the  treaty  and  the  law  are  in  har- 
mony; and  the  various  provisions  of  the  act  are  consistent  and  in 
accord  with  each  other. .  But,  on  the  construction  insisted  upon  by 
the  United  States  attorney  and  sanctioned  by  the  presiding  justice, 
the  treaty  and  the  law  conflict,  and  various  provisions  of  the  restric- 
tion act  itself  are  inharmonious  and  inconsistent  with  each  other. 

I  therefore  dissent  from  the  decision  of  the  presiding  justice,  and 
from  the  order  remanding  petitioner. 


Chinese  Immigration — Bailing  Remanded  Prisoner. 

When  a  Chinese  person,  after  final  hearing  on  habeas  corput,  has  been  re- 
manded to  the  marshal  to  be  deported  from  the  United  States  upon  the  vessel 
by  which  she  was  brought  to  this  country,  and  such  vessel  has  departed,  she 
cannot  be  admitted  to  bail  upon  a  recognizance  that  she  will  appear  when  a 
vessel  is  ready  to  depart.  Per  Field,  Justice ;  Sawteb,  Hoffman,  and  Sabin, 
J  J.,  dissenting. 

Application  to  Allow  Prisoner  Remanded  to  Give  Bail. 

T.  D.  Riordan  and  L.  J.  Mowry,  for  petitioner. 

S.  G.  Hilborn,  U.  8.  Atty.,  and  Carroll  Cook,  Asst.  U.  S.  Atty.,  for 
the  United  States. 

Before  Field,  Justice,  and  Sawyer,  Hoffman,  and  Sabin,  JJ. 

Field,  Justice.  In  this  case  Ah  Moy  was  remanded  to  the  custody 
of  the  marshal,  to  be  deported  from  the  United  States  upon  the  vessel 
by  which  she  was  brought  to  the  port  of  San  Francisco,  or  some 
other  vessel  of  the  steam-ship  company.  It  appears  from  the  state- 
ment of  her  counsel  that  the  vessel  in  which  she  was  brought  has  de- 
parted, and  that  no  other  vessel  of  the  oompany  will  leave  this  port 
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under  two  weeks.  He  therefore  asks  that,  in  the  mean  time,  she  may 
be  admitted  to  bail,  upon  a  recognizance  that  she  will  appear  when 
the  vessel  is  ready  to  depart.  The  application  cannot  be  granted. 
According  to  onr  decision,  the  petitioner  was,  under  the,  law,  pro- 
hibited from  landing.  We  have  no  authority  to  allow  this  law  to  be 
evaded  upon  any  conditions.  We  cannot  say  she  shall  be  allowed  to 
land  for  15  days,  upon  giving  bail  for  her  appearance  at  the  end  of 
that  time,  without  a  violation  of  its  provisions.    Application  denied. 

Sawyer,  J.,  dissenting.1  Ah  Moy,  the  wife  of  a  Chinese  laborer, 
came  from  China  on  the  steam-ship  City  of  Tokio,  with  her  husband, 
who  was  entitled  to  re-enter  the  United  States  and  was  permitted  to 
land.  The  wife,  who  had  never  been  in  the  country  before,  was  not 
permitted  to  land,  and  was,  consequently,  detained  on  the  ship  by  the 
master.  A  writ  of  habeas  corpus  having  been  obtained,  she  was  pro- 
duced in  court  upon  the  return  of  the  writ,  and  by  the  court  admitted 
to  bail  pending  the  proceeding  to  determine  whether  or  not  she  was 
entitled  to  land.  Upon  the  final  hearing  the  question  arising  under 
the  restriction  act  was  determined  against  her,  and  she  was  remanded 
to  be  retransported  to  China,  and  ordered  into  the  custody  of  the  mar- 
shal for  the  purpose  of  returning  her  to  the  custody  whence  she  had 
been  temporarily  taken  under  the  writ  for  the  purposes  of  the  inquiry 
as  to  her  rights.  Upon  attempting  to  execute  the  order  to  remand 
petitioner  it  was  found  that  the  ship  on  which  she  came  had  departed 
on  her  regular  voyage,  and  would  not  return  for  several  weeks,  and 
that  no  other  steamer  belonging  to  the  same  company  would  depart 
for  15  days.  The  agents  of  the  ship  refused  to  receive  her  till  a  ship 
shoald  be  ready  to  leave  for  China.  There  was  no  other  ship  of  any 
line  that  would  depart  for  several  days.  The  marshal,  upon  this  state 
of  facts,  confined  the  petitioner  in  the  county  jail  for  safe-keeping  until 
he  could  execute  the  order,  and  thereupon  she  makes  this  application 
to  be  admitted  to  bail  pending  the  delay  thus  necessarily  and  un- 
avoidably occurring.  A  final  order  remanding  the  petitioner  having 
been  made,  and  she  being  in  custody  for  the  purpose  Of  executing  the 
order,  and  there  being  no  appeal,  the  circuit  justice  is  of  the  opinion 
that  the  court  has  no  further  jurisdiction  or  power  to  admit  her  to 
bail,  and  that  she  must  continue  in  the  custody  of  the  marshal  till 
the  order  remanding  her  can  be  fully  executed.  From  this  ruling  I 
am  compelled  to  dissent. 

When  the  body  of  a  petitioner  is  produced  in  court,  on  the  return 
to  a  writiOf  habeas  corpus,  the  petitioner  is  in  the  control  of  the  court. 
Pending  the  proceeding  to  determine  her  rights  the  court  can  tem- 
porarily and  provisionally  commit  the  petitioner  to  the  party  detain- 
ing her,  if  deemed  safe  and  proper  to  do  so,  or  may  oommit  her  to 
the  custody  of  the  marshal,  or  may  admit  her  to  bail.    In  either 

'Hoffman  and  Babin,  J  J. ,  who  sat  as  consulting  judges,  concurred  in  the  dis- 
senting opinion  of  the  circuit  judge. 
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case  she  is  in  the  custody  of  the  law.  When  an  order  to  remand  has 
been  made,  and  the  petitioner  plaeed  in  the  custody  of  the  marshal 
for  the  purpose  of  executing  the  order  to  remand,  she  is  still  in  the 
custody  of  the  law,  and  under  the  control  of  the  court  till  the  order  to 
remand  has  been  finally  executed.  The  marshal  is  but  the  executive 
arm  of  the  court,  and  while  the  petitioner  is  still  in  his  custody,  by  rea- 
son of  the  order  to  remand  not  having  been  fully  carried  out,  both  she 
and  the  marshal  are  under  the  oontrol  of  the  court;  and  the  court, 
in  my  judgment,  has  jurisdiction  and  authority  to  admit  to  bail  dur- 
ing any  further  necessary  detention  or  any  unavoidable  delay  which 
prevents  an  immediate  execution  of  the  order  to  remand.  In  my 
judgment,  the  admission  to  bail  under  such  circumstances  and  for 
such  purposes  would  not,  in  contemplation  of  law,  be  a  landing  of  the 
petitioner  contrary  to  the  provisions  of  the  Chinese  restriction  act. 
As  was  said  in  the  Case  of  Ah  Kee,  ante,  701,  recently  decided,  while 
provisionally  taken  into  the  custody  of  the  court,  and  temporarily 
removed  from  the  ship  in  order  that  she  may  not  be  carried  away 
pending  the  proceedings  to  determine  the  legality  of  her  detention,  in 
contemplation  of  law  she  has  not  been  landed.  This  being  so,  she 
cannot  be  deemed  to  have  been  landed  till  the  court  has  divested  itself 
of  its  custody  and  control  of  her  person  by  either  discharging  her  al- 
together or  fully  executing  the  order  to  remand  her.  She  is  still  in 
the  custody  and  oontrol  of  the  law  while  lawfully  on  bail.  I  there- 
fore dissent  from  the  order  denying  bail. 

Conceding  the  power  of  the  court  to  admit  the  applicant  to  bail 
under  the  circumstances  stated,  I  think  it  would  be  a  great  hardship, 
not  to  say  a  gross  violation  of  her  personal  rights,  to  refuse  it  upon 
security  satisfactory  to  the  court.  I  think  she  should  be  admitted  to 
bail.  But  the  statute  expressly  provides,  in  case  of  an  opposition  of 
opinion  between  the  judges,  that  a  judgment  or  order  shall  be  made 
in  accordance  with  the  views  of  the  presiding  judge.  The  opinion 
of  the  presiding  justice  must  therefore  prevail,  till  the  question  shall 
be  finally  decided  by  the  supreme  court  on  the  certificate  of  opposition 
of  opinion  certified  to  it  by  the  disagreeing  judges  for  that  purpose. 
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JGawther  v.  Hamilton  and  another. 


•Circuit  Court,  E.  D.  Wtaconrin.   June -2,  1884.) 


Patents  for  Inventions— Lawther  Process  for  Treating  Oleaginous  Seeds. 
Patent  No.  168,164,  granted  to  Alfred  B.  Lawther,  Beptember  28,  1875,  for 
an  improvement  in  processes  of  treatment  of  oleaginous  seeds,  compared  with 
other  methods  in  use  previous  to  the  granting  of  such  patent,  and  held,  that 
the  Lawther  patent  cannot  be  sustained  as  a  patent  for  a  process. 

In  Equity. 

Munday,  Evarts  &  Adcock,  for  complainant. 

Davis,  Iiiess  <t  Shepcwd  and  Fred.  C.  Winkler,  for  defendants. 

Dyer,  J.  This  is  a  suit  to  restrain  the  alleged  infringement  by 
the  defendants  of  a  patent  granted  to  complainant,  September  28, 
1875,  No.  168,164,  for  an  improvement  in  processes  of  treating 
oleaginous  seeds.  In  the  specifications  of  the  patent,  the  patentee 
states  that  the  object  of  bis  invention  is  "to  improve  the  process  of 
working  flaxseed,  linseed,  and  other  oil-seeds  in  such  a  manner  that 
a  greater  yield  of  oil  is  obtained  at  a  considerable  saving  of  time  and 
power  in  the  running  of  the  crushing,  mixing,  and  pressing  machines, 
while" also  a  cake  of  superior  texture  is  produced."  The  specifications 
proceed  as  follows : 

"Hitherto,  it  has  been  the  practice  to  crush  the  oil-seeds  between  revolving 
rollers,  and  completing  the  imperfect  crushing  by  passing  them  under  heavy 
stones  known  as  edge  runners  or  mutters,  under  addition  of  a  quantity  of 
water,  the  crushed  and  moistened  seed  being  then  taken  from  the  muller 
stones  and  stirred  in  a  heated  steam  jacketed  reservoir  preparatory  to  being 
placed  in  the  presses  for  extracting  the  oil.  This  process  hns  been  found  im- 
perfect in  regard  to  many  points,  but  mainly  on  account  of  the  oyergrinding 
of  portions  of  the  seed  and  the  husks  or  bran  when  the  seeds  were  exposed 
for  too  long  a  time  to  the  action  of  the  muller  stones,  so  as  to  form  a  pasty 
mass  and  produce  an  absorption  of  oil  by  the  fine  particles  of  bran;  while,  on 
the  other  hand,  the  under-grinding,  by  too  short  an  action  of  the  stones,  ren- 
dered the  presses  incapable  of  extracting  the  full  amount  of  oil  from  the  seed. 
*         *         *         *  ***** 

"My  process  is  intended  to  remedy  the  defects  of  the  one  at  present  in  use, 
and  consists  mainly  in  conveying  the  oil-seeds  through  a  vertical  supply  tube 
and  the  feeding  roller  at  such  degree  of  pressure  to  powerful  revolving  roll- 
ers that  each  seed  is  individually  acted  upon  and  the  oil-cells  fully  crushed 
and  disintegrated.  They  are  then  passed  directly,  without  the  use  of  muller 
stones,  to  the  mixing  machine,  to  be  stirred,  moistened,  and  heated  by  the  ad- 
mission of  small  jets  of  water  or  steam  to  the  mass,  and  then  transferred 
to  the  presses.  The  oil-seeds  are,  by  my  new  process,  first  conveyed  to  a 
hopper  and  fluted  seed-roller  at  the  top  of  an  upright  feed-tube  of  the  crush- 
ing machine,  by  which  the  seeds  are  fed*,  under  suitable  pressure,  to  revolving 
rollers  of  sufficient  power,  which  run  at  a  surface  speed  of  about  one  hundred 
and  fifty  to  two  hundred  feet  per  minute.  The  pressure  on  the  seeds  in  the 
feed-tube  is  necessary,  as  the  oil-seeds  would  otherwise  not  feed  readily  into 
the  rollers  revolving  under  great  pressure.  The  oil-seeds  are  thereby  com- 
pelled to  pass  evenly  and  steadily  through  the  rollers,  which  have,  therefore, 
a  chance  to  act  on  all  of  them,  and  break  the  oil-cells  uniformly  without  re- 
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ducing  any  portion  to  a  pasty  condition.  The  bran  is  also  left  comparatively 
coarse,  so  that  it  shows  the  nature  of  the  seed  after  pressing.  The  muller 
atones,  and  their  over  or  under  grinding  of  any  portion  of  the  seeds,  are  en- 
tirely done  away  with  by  this  mode,  which  makes  not  only  the  machinery 
less  expensive,  but  produces  also  a  saving  of  power  required  in  running  the 
same.  The  crushed  seeds  are  next  placed  in  a  steam  jacketed  reservoir  of  the 
mixing  machine,  where  they  are  stirred,  moistened,  and  heated  by  perforated 
revolving  stirrer-arms,  which  throw  jets  of  water  or  steam  into  the  mass,  so 
as  to  thoroughly  permeate  and  mix  the  same.  The  crushed  and  moistened 
mass  is  then  transferred  to  the  presses  for  the  extraction  of  the  oil,  which 
operation  requires  less  power,  on  account  of  the  uniformity  of  the  mass,  pro- 
duces a  greater  yield  of  oil,  and  furnishes  an  improved  quality  of  oil-cake  or 
residue  of  open-grained,  flaky  nature,  capable  of  being  split  in  regular  pieces, 
at  right  angles  to  t'he  direction  of  pressure." 

Having  thus  described  his  invention,  the  patentee  states  his  claim 
to  be  "the  process  of  crushing  oleaginous  seeds,  and  extracting  the 
oil  therefrom,  consisting  of  the  following  successive  steps,  viz. :  The 
crushing  of  the  seeds  under  pressure,  the  moistening  of  the  seeds  by 
direct  subjection  to  steam,  and  finally  the  expression  of  the  oil  from 
the  seed  by  suitable  pressure,  as  and  for  the  purpose  set  forth." 

Various  grounds  of  defense  to  the  bill  are  interposed,  only  one  of 
which  it  seems  necessary  to  consider,  namely,  that  which  disputes 
the  validity  of  the  patent  as  a  patent  for  a  process.  The  proofs 
show,  and  in  fact  it  is  undisputed,  that  formerly,  in  the  process  of 
extracting  oil  from  flaxseed,  the  seed  was  subjected  to  the  crushing 
and  disintegrating  action  of  the  muller  stones,  which  consisted  of  two 
large  and  very  heavy  stone  wheels  mounted  on  a  short  horizontal 
axis,  and  attached  to  a  vertical  shaft.  By  the  rotation  of  this  shaft 
the  stones  were  caused  to  move  on  their  edges  shortly  around  in  a 
ciroular  path  upon  a  stone  bed-plate,  with  a  peculiar  rolling  and 
grinding  ,  action,  upon  a  layer  of  flaxseed  placed  on  the  bed-plate. 
This  was  the  usual  mechanical  appliance  in  connection  with  the 
operating  movement  of  the  muller  stones.  By  this  means,  such  por- 
tions of  the  seeds  as  came  in  contact  with  the  muller  stones  were  re- 
duced to  a  complete  state  of  pulverization.  To  facilitate  the  disin- 
tegrating action  of  the  muller  stones,  the  seed  was  generally  first 
more  or  less  crushed  by  passing  it  through  one  or  more  pairs  of  roll- 
ers, thus  better  preparing  it  for  the  rubbing  and  grinding  action  of 
the  muller  stones.  The  further  treatment  of  the  seed  required  the 
application  of  heat  and  moisture,  and  this  was  accomplished  in  various 
ways.  Sometimes  the  heat  and  moisture  were  applied  by  a  steam- 
ing device  before  the  seed  was  crushed  by  the  muller  stones.  Some- 
times the  seed  was  moistened,  when  it  was  under  the  action  of  the 
muller  stones,  by  sprinkling  water  upon  the  layer  of  seed  beneath  the 
stones,  the  heat  being  applied  afterwards  by  a  separate  operation. 
At  other  times,  both  heat  and  moisture  were  applied  after  the  seed 
had  been  run  through  the  mullers,  and  was  in  the  form  of  meal  in 
the  heater.  A.s  the  last  step  in  the  process,  the  seed  thus  crushed 
and  disintegrated,  and  in  moist  and  warm  condition,  was  usually 
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placed  in  hair-cloth  mats  or  bags,  and  subjected  to  hydraulic  pressure, 
by  which  means  the  oil  was  extracted.  This  was  the  state  of  the  art, 
and  this  the  usual  process,  when  the  complainant  obtained  his  patent. 
Stating  his  improvement  in  the  mode  of  treating  the  seed  most  favor- 
ably for  the  claim  he  makes  under  his  patent,  it  consists  in  first  crash, 
'ing  the  seeds  by  the  pressure  of  revolving  rollers,  but  without  the 
grinding  or  triturating  action  of  the  muller  stones,  so  that,  as  it  is 
claimed,  each  seed  and  each  oil-cell  is  crushed  without  pulverization, 
and  without  destruction  of  the  hulls  beyond  the  bursting  and  flattening 
of  the  same.  Then  the  seed  thus  crushed  is  subjected  to  heat  and 
moisture,  the  moisture  being  applied  in  the  form  of  finely  separated 
jets  of  water  or  steam.  And,  as  a  last  step,  the  material  thus  pre- 
pared is  placed  in  pervious  mats  or  moulds,  and  subjected  to  pressure 
in  a  suitable  hydraulic  press.  By  this  process,  it  is  claimed  that 
greater  certainty  is  attained  in  suitably  crushing  the  entire  mass  of 
seed,  and  also  that,  from  a  given  quantity  of  seed,  a  larger  flow  of  oil 
is  produced  than  from  an  equal  quantity  subjected  to  the  action  of 
muller  stones;  and  it  must  be  admitted  that  the  proofs  tend  to  sus- 
tain this  claim. 

The  main  improvement  alleged  is  that  the  invention  dispenses  with 
the  use  of  muller  stones.  While  this  is  claimed  as  a  process,  there 
is  no  description  given  in  the  specifications  of  the  vertical  supply 
tube,  the  feeding  roller,  the  revolving  rollers,  the  mixing  machine,  the 
steam  jacketed  reservoir,  or  the  muller  stones;  and  we  think  there 
may  be  a  question  whether  there  is  a  sufficient  description  of  the 
means  used  to  effect  the  process  which  is  claimed  as  the  complain- 
ant's invention.  Then  the  claim  is  the  process  of  crushing  oleagi- 
nous seeds  and  extracting  the  oil  therefrom  by  three  steps  successively : 
the  crushing  of  the  seeds  under  pressure,  the  moistening  of  the  seeds 
by  direct  subjection  to  steam,  and  finally  expressing  the  oil  from  the 
seeds  by  suitable  pressure,  as  and  for  the  purpose  set  forth.  This 
would  seem  broad  enough  to  embrace  every  method  of  extracting  oil 
from  flaxseed  known  in  the  prior  state  of  the  art,  and  it  is  perhaps 
doubtful  whether  a  claim  so  general  and  indefinite  is  valid.  But 
without  deciding  these  points,  having  seen  what  was  the  state  of  the 
art  before  the  complainant  obtained  his  patent,  and,  conceding  every- 
thing contained  in  the  patent  itself,  what  new  patentable  process  can 
it  be  said  the  patentee  discovered  or  invented  ?  The  alleged  inven- 
tion seems  to  us  only  to  consist  in  the  omission  of  the  muller  stones 
as  one  of  the  means  of  applying  the  necessary  pressure  or  crushing 
force  to  the  seeds,  and  the  use  of  the  mullers  was  previously  but  part 
of  one  of  the  steps  that  always  had  to  be  taken  in  preparing  the  seed 
for  the  extraction  of  oil  therefrom.  It  may  be  true  that,  by  the  omis- 
sion of  the  muller  stones,  certain  injurious  effects  upon  the  seed  pro- 
duced by  the  alleged  grinding  or  tearing  action  of  the  stones  are 
avoided.  But  this  would  seem  to  be  due  rather  to  a  change  in  me- 
chanical appliances,  than  to  the  discovery  of  a  new  and  original  pro- 
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cess,  in  the  sense  in  which  that  term  mnst  be  here  considered  and 
understood.  The  crashing  of  oleaginous  seed,  so  that  ultimately  it 
may  be  in  condition  for  the  application  of  hydraulic  pressure,  was  al- 
ways a  step,  and  necessarily  the  first  step,  in  the  process  of  extract- 
ing the  oil  therefrom.  As  we  have  seen,  that  step  was  formerly  ac- 
complished by  means  of  rollers  and  muller  stones.  The  complainant 
ascertained  by  practice  that  in  crushing  the  seed,  the  tearing,  pulver- 
izing action  of  the  muller  stones  was  injurious,  and  so  he  dispensed 
with  that  mechanical  operation  in  the  crushing  step  of  the  process, 
and  employed  the  rollers  alone.  He  thereby  simply  omitted  one  of 
the  instrumentalities  previously  used  in  the  first  stage  of  treatment 
of  the  seed.  This  was  undoubtedly  a  useful  improvement,  but  it  was 
not  the  invention  or  discovery  of  a  new  process.  Each  step  in  the 
process  existed  and  was  known  before;  namely,  crushing  the  seed, 
heating  and  moistening  it,  and  finally  the  application  of  hydraulic 
pressure. 

What  the  complainant  accomplished  was  a  change  in  mechanical 
appliances  and  operation,  by  which  an  existing  process  and  each 
step  thereof  were  made  more  effective  in  its  results.  For  this  he 
may  have  been  entitled  to  a  mechanical  patent.  It  is  claimed  that 
the  new  thing  discovered  by  Lawther  was  that  the  hulls  or  shells  of 
the  flaxseed  could  be  utilized  to  form  channels  by  whioh  to  convey 
the  oil  out  from  the  mass  of  prepared  seed;  which  result,  it  is  said, 
was  attained  by  omitting  the  muller  stones  and  using  the  rollers  in 
the  first  step  of  crushing  the  seed.  But  if  such  a  result  was  produced 
by  dispensing  with  the  muller  stones,  it  does  not  follow,  we  think, 
that  this  was  the  invention  of  a  new  process.  The  oil  finally  ex- 
tracted from  the  seed  was  the.  product  of  an  old  process,  the  better 
results  being  attributable  to  a  change  in  the  mechanical  appliances 
employed  in  the  first  step  of  the  process;  namely,  the  crushing  of  the 
seed.  No  new  step  was  discovered  by  the  patentee.  According  to 
the  specifications  in  his  patent,  first,  revolving  rollers  werd  employed, 
then  muller  stones,  in  the  first  essential  step  of  crushing  the  seed. 
He  discovered  that  more  advantageous  results  were  attainable  by  dis- 
pensing with  the  use  of  muller  stones ;  and  that  these  results  were 
also  promoted  by  the  improved  construction  of  the  rollers  and  other 
mechanical  appliances  for  heating  and  moistening  the  seed,  is  quite 
apparent.  The  discovery  or  invention  was  not  of  a  new  series  of 
acts  or  steps  constituting  a  process,  but  only  of  certain  mechanical 
changes  in  carrying  into  efFeot  the  well-known  old  steps  of  the  pro- 
cess. 

For  these  reasons  we  are  of  the  opinion,  notwithstanding  the  very 
able  briefs  submitted  by  counsel  for  the  complainant,  that  the  patent 
in  question  cannot  be  sustained  as  a  patent  for  a  process. 

Bill  dismissed. 

Dbummond,  J.,  concurred. 
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(Ditirict  Court,  8.  D.  Georgia.   January,  1884.) 


Collibiow— Fault. 

Where  a  collision  is  brought  about  by  a  lack  of  watchfulness  and  care  on  the 
part  of  those  on  board  a  steam- vessel  colliding  with  a  schooner  nearly  at 
rest,  although  a  whistle  from  a  tug  having  the  schooner  in  tow  might  have 
called  their  attention  to  their  duty,  the  steam-vessel  is,  nevertheless,  liable. 

In  Admiralty. 

S.  A.  Darnell,  U.  8.  Atty.,  for  libelant. 
Lester  d  Ravenel,  for  claimants. 

Locks,  J.  This  is  a  libel  in  admiralty  in  behalf  of  the  United 
States,  owners  of  the  dredge-boat  Henry  Burton,  for  damage  alleged 
to  have  been  done  her  in  collision  with  tbe  schooner  Pierson  while 
in  tow  of  the  steam-tag  Lynn.  On  the  ninth  of  March,  1880,  the 
Henry  Burton  was  at  work  in  the  river  opposite  tbe  wharves  at  Sa- 
vannah, when  the  steam-tag  Lynn,  with  the  schooner  Pierson  in  tow, 
passed  down  the  stream.  After  they  had  passed  on  some  1,200  feet, 
the  Barton,  having  completed  her  load  of  sand,  followed  in  their  wake. 
Tbe  Lynn  was  intending  to  dock  her  tow  at  a  wharf  on  the  right  bank, 
down  some  half-mile,  so  kept  along  that  side  of  the  river,  and,  having 
got  down  as  far  as  necessary,  pat  her  helm  to  starboard,  stopped, 
and,  as  the  schooner  oame  by,  slued  her  around  across  the  river  ohan-  I 
nel  and  over  to  the  left  bank.  The  Burton,  ooming  down  astern, 
put  her  helm  to  starboard,  when  she  saw  the  Lynn  had  turned  around, 
and  attempted  to  pass  to  the  port  of  the  Pierson,  or  rather  across  her 
bows,  as  she  was  swinging;  but,  finding  she  was  getting  into  shoal 
water  on  the  north  bank  of  the  river  and  could  not  go  clear  of  the 
schooner,  stopped  just  in  time  for  her  jib-boom  to  sweep  across  the 
after-part  of  the  steamer  and  carry  away  guys,  booms,  and  rigging, 
and  rip  up  some  of  the  deck  and  bulwark  plank,  doing  about  $100 
damage. 

It  is  claimed  by  the  libelants  that  the  Burton  was  pursuing  her 
legitimate  business  in  dredging  the  channel,  and  was  therefore  enti- 
tled to  particular  consideration ;  and  also  that  the  stopping  and  turn- 
ing of  the  tug  and  tow  were  without  any  notice  by  whistle  or  other- 
wise. Had  she  been  following  immediately  behind  them,  this  view 
of  the  case  would  be  reasonable ;  bat  the  evidence  shows  that  there 
was  not  far  from  1,200  feet  between  the  vessels  when  the  Lynn 
stopped  and  swung  around  to  the  port.  There  was  no  obstacle  to 
obstruct  the  view,  but  the  vessels  were  in  plain  sight,  and  the  ma- 
neuver could  have  been  neither  mistaken  nor  misunderstood,  if  seen. 
The  steamers,  after  the  Lynn  had  turned,  were  heading  towards  eaoh 
other,  and  eaah  bound  to  keep  to  the  starboard,  or  give  reasonable 
notice  of  a  different  intention.  Constant  vigilance  is  especially  res- 
quired  and  demanded  of  all  who  undertake  to  navigate  the  waters  of 
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harbors ;  and  in  this  case  the  fact  that  the  tag  was  not  seen  when 
she  first  stopped  and  commenced  the  maneuver  of  turning,  was  the 
cause  of  the  collision.  Had  her  movements  been  observed,  there 
would  have  been  ample  time  to  have  stopped,  reversed,  and  so  far 
checked  the  headway  of  the  Burton  as  to  have  prevented  the  catas- 
trophe ;  or  to  have  put  her  helm  to  the  port,  and  taken  the  starboard 
or  southern  side  of  the  channel,  where  there  was  room  enough  for 
her  to  pass. 

The  channel  here  is  shown  to  be  about  300  feet  wide,  the  schooner 
was  about  120  feet  keel,  and  her  bow  was  so  far  over  on  the  north 
bank  as  she  came  round  that  the  Burton,  as  is  claimed,  could  not 
keep  far  enough  off,  on  account  of  the  shoal  water,  to  pass  her. 
There  must  have  been,  then,  some  150  feet  astern  of  her  on  the  south 
bank.  But,  had  there  been  any  difficulty  in  that,  the  1,200  feet 
should  have  been  space  enough  in  which  to  have  checked  her  head- 
way entirely  until  the  schooner  had  swung  around,  and  left  either 
side  clear.  The  tug,  after  turning,  and  at  the  time  of  the  collision, 
was  in  the  stream,  about  the  middle  of  the  channel,  heading  up 
stream,  but  not  sufficiently  under  way  to  give  the  schooner  any  head- 
way more  than  that  she  had  by  swinging;  and  it  was  actually  the 
Burton  that  brought  about  the  collision  by  her  -motion.  It  may  be 
that  the  attention  of  those  on  the  Burton  would  have  been  particu- 
larly attracted  had  the  Lynn  blown  several  short  whistles,  but  it 
would  only  have  called  their  attention  to  their  duty,  as  it  certainly 
was  for  them  to  be  on  the  lookout  as  to  what  was  going  on  directly 
in  their  course.  Not  only  does  the  testimony  of  the  witnesses  satisfy 
me  that  the  Burton  was  sufficiently  far  astern  of  the  tug  and  tow, 
when  they  commenced  to  turn,  to  have  either  stopped  or  gone  to  the 
starboard,  but  this  is  more  fully  established  by  the  fact  that  the  tug 
had  stopped,  checked  the  headway  of  the  schooner,  turned  about, 
and  headed  up  stream;  the  schooner  had  stopped  her  headway, 
swung  around,  and  shot  ahead  nearly  or  quite  across  the  channel  be- 
fore the  collision  occurred.  Had  the  Burton  been  following  in  the 
immediate  vicinity  of  the  other  vessels  she  would,  without  doubt,  have 
passed  safely  on  the  port  side;  but,  in  attempting  this  so  late  as  he 
did,  the  master  took  the  chances  of  success  or  disaster,  which  proved 
to  be  against  him. 

The  libel  is  dismissed,  but  without  costs. 
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Moobh,  Adm'r,  etc.,  v.  Chicago,  St.  P.,  M.  &  0.  Bi.  Co. 
Mahoney  v.  Chicago,  M.  &  St.  P.  By.  Co. 

(Circuit  Court,  D.  Minnesota.    October  2A,  1884.) 

L  Removal  of  Cause—  Citicaoo,  8t.  Paul,  Minneapolis  &  Omaha  Railway 
Company— St.  Laws  Minn.  1881,  Ch.  219. 

Chapter  219,  Bp.  Laws  Minn.  1881,  entitled  "An  act  to  authorize  the  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  Railway  Company  to  acquire,  construct, 
maintain,  and  operate  railroads  in  the  state  of  Minnesota,"  not  purporting  to 
create  a  new  corporation,  but  declaring  that  for  certain  purposes  the  foreign 
shall  be  deemed  to  be  a  domestic  corporation,  must  be  regarded  as  simply  an 
enabling  act,  and  tbe  railway  company,  which  was  a  Wisconsin  corporation,  is 
still  one,  and  as  such  has  the  right  to  remove  a  case  for  trial  from  the  state 
court  to  the  federal  court. 

2.  Bake — Pnovrso  Pbevknting  Removal  Void. 

As  the  only  scope  and  effect  of  the  provision  In  the  act,  that  the  railway  com- 
pany shall  be  deemed  to  be  a  domestic  corporation  "  in  all  suits  and  proceed- 
ings upon  causes  of  action  arising  in  this  state  in  which  it  shall  be  a  parly,"  Is 
to  deter  it  from  the  right  to  submit  certain  controversies  to  the  judgment  of 
the  federal  court,  this  proviso  must  be  held  void ;  following  Insurance  Co.  v. 
Morse,  20  Wall.  445,  and  distinguishing  Stout  v.  Railroad  (Jo.  8  Fed.  Rep.  794. 

On  Motion  to  Bemand. 
Lovely  dt  Morgan,  for  plaintiff. 
John  D.  Howe,  for  defendant. 

Brewer,  J.  The  question  in  this  case  is  whether  the  defendant  is 
a  Minnesota  or  Wisconsin  corporation,  and  this  turns  mainly  on  the 
scope  and  effect  of  chapter  219,  Sp.  Laws  Minn.  1881.  The  argu- 
ment of  counsel  for  plaintiff  is  {>rief  and  clear.  They  say  that  the 
question  is  one  solely  of  legislative  intent,  and  that  the  intent  is  man-  ■ 
ifest,  because  the  act  not  only  confers  all  the  powers,  privileges,  and 
functions  of  a  domestic  corporation,  but  also,  in  express  terms,  pro- 
vides "that  in 'all  suits  and  proceedings  upon  causes  of  action  aris- 
ing in  this  state,  in  which  the  said  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Bailway  Company  shall  be  a  party,  it  shall  be  deemed  to  be, 
for  all  purposes,  a  domestic  corporation,  and  not-  otherwise."  The 
argument  on  the  other  side  oannot  be  stated  briefly, — is  not  so  clear 
and  easy  of  comprehension, — and  yet  I  think  it  determines  the  true 
solution  of  the  question. 

1.  There  is  nothing  in  the  title  of  the  act  to  indicate  an  intent  to 
create  a  corporation.  It  reads :  "An  act  to  authorize  the  Chicago, 
.St.  Paul,  Minneapolis  &  Omaha  Bailway  Company  to  acquire,  con- 
struct, maintain,  and  operate  railroads  in  the  state  of  Minnesota." 
This  discloses  simply  an  intent  to  grant  certain  rights — included  in 
which  is  not  the  right  to  incorporate — to  an  existing  company.  The 
constitution,  art.  4,  §  27,  provides  that  "no  law  shall  embrace  more 
than  one  subject,  which  shall  be  expressed  in  its  title. "  Did  the  leg- 
islature intend  more  than  was  named  in  this  title,  and,  if  it  did,  is 
the  added  matter  valid?  State  v.  Kimelia,  14  Minn.  524,  (Gil.  395.) 
v.21p,no.l3— 52 
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2.  The  constitution,  art.  10,  §  2,  reads :  "No  corporation  shall  be 
formed  under  special  acts  except  for  municipal  purposes.''  Neither 
constitution  nor  statutes  have  extraterritorial  operation.  There  was 
no  Minnesota  corporation  answering  to  the  description  in  existence  be- 
fore this  act.  This  is  a  special  act.  Did  the  legislature  intend,  and, 
if  so  intended,  had  it  the  power,  to  evade  the  restrictions  of  the  con- 
stitution and  create  a  new  railroad  corporation  by  a  special  act  ?  I 
am  aware  of  the  decisions  of  the  supreme  court  of  the  state  sustain- 
ing special  acts  granting  additional  powers  to  existing  corporations 
as  not  within  the  constitutional  prohibition  of  the  formation  of  cor- 
porations ;  and  counsel  speak  of  this  act  as  the  adoption  of  a  corpo- 
ration chartered  in  another  state.  But  the  existing  was  a  foreign  cor- 
poration, and  if  this  act  did  not  create  a  second  and  new  corporation, 
but  only  granted  powers  and  privileges  to  the  one  existing,  the  right 
of  removal  to  the  federal  court  exists.  Doubtless,  the  methods  of  cre- 
ating corporations  are  within  legislative  discretion,  and  were  it  not 
for  this  constitutional  provision  the  existence  of  a  general  law  would 
not  inhibit  the  granting  of  a  special  charter.  But  with  that  the  birth 
of  a  new  corporation  must  be  traced  to  the  powers  and  grants  of  some 
general  statute.  A  statute  must  be  supported  rather  than  over- 
thrown, and  the  intent  of  the  legislature  must  be  made  to  harmonize 
with  rather  than  antagonize  its  powers  and  the  constitutional  limita- 
tions. 

3.  The  act  names  "The  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company,  a  corporation  created  and  existing  under  the  laws 
of  the  state  of  Wisconsin, "  and  all  its  various  grants  of  powers  and 
privileges  are  to  the  "said  company. "  Significant  among  these  grants 
is  that  of  "all  the  rights,  powers,  franchises,  privileges,  and  immu- 
nities, including  the  power  of  eminent  domain,  conferred  by  the  laws 
of  the  state  of  Minnesota  upon  railway  companies  organized  there- 
under." In  other  words,  it  grants  to  this  foreign  corporation  all  the 
rights,  powers,  etc.,  given  by  Minnesota  laws  to  home  corporations. 
Clearly  this  discloses  a  mere  enabling  act,  and  were  it  not  for  the 
provisos  at  the  close  of  the  section  I  do  not  think  there  would  be  any 
doubt.    Those  provisos  read  as  follows : 

"And  provided,  further,  that  the  said  Chicago,  St.  Paul,  Minneapolis  ft 
Omaha  Railway  Company,  its  successors  and  assigns,  shall,  in  exercising  the 
power  of  eminent  domain  by  this  act  conferred,  and  in  all  proceedings  and 
appeals  therein,  be  taken  and  held  in  all  courts  and  places  to  be  a  domestic 
corporation;  and  provided,  further,  that  in  all  suits  and  proceedings  upon 
causes  of  action  arising  in  this  state  in  which  the  said  Chicago,  St.  Paul,  Min- 
neapolis &  Omaha  Railway  Company  shall  be  a  party,  shall  be  deemed  to  be 
for  all  purposes  a  domestic  corporation,  and  not  otherwise." 

Now,  at  first  reading,  these  seem  to  sustain  the  views  of  counsel  for 
plaintiff;  but  notice  these  matters.  They  do  not  provide  that  the 
foreign  corporation  accepting  the  privileges  granted  shall  become  a 
domestic  corporation,  but  only  that  for  certain  purposes  it  shall  be 
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deemed  to  be  such.  In  other  words,  taking  the  act  as  a  whole,  it 
grants  to  a  foreign  corporation  vast  privileges  upon  condition  that,  as 
to  certain  matters,  it  shall  accept  the  responsibilities  of  and  be  treated 
as  a  home  corporation.  But  this  is  mere  license.  It  grants  to  a  cit- 
izen of  Wisconsin  certain  privileges,  provided  it  will  consent  for  cer- 
tain purposes  to  be  considered  a  citizen  of  Minnesota.  But,  if  a  citi- 
zen of  Minnesota,  what  need  of  such  provisos  ?  And  can  one  be  a 
citizen  for  certain  purposes  and  for  them  only?  Let  an  aotion  be 
brought  by  a  citizen  of  Minnesota  against  this  defendant  for  injuries 
done  in  the  state  of  Nebraska,  and  can  it  plead  that  it  is  a  domestic 
corporation  and  not  subject  to  the  jurisdiction  of  the  federal  courts? 
Where  in  the  statutes  will  such  a  plea  find  support  ?  Obviously,  the 
true  reading,  the  intent  of  this  act  as  a  whole,  was  to  give  certain 
privileges  to  a  foreign  corporation  on  condition  that  for  certain  pur- 
poses it  should  consent  to  be  treated  as  a  domestic  corporation,  and 
not  to  create  a  domestic  corporation,  or  to  give  to  a  foreign  the  right 
to  become  a  domestic  corporation.  Regarded  in  that  light  it  is  a 
mere  enabling  act. 

And  again,  were  tnis  the  creation  of  a  new  corporation,  who  are  the 
stockholders  ?  Who  responds  to  the  liability  imposed  by  section  8, 
art.  10,  of  the  constitution  ?  Has  a  railroad  corporation  of  Wiscon- 
sin the  power  to  bind  its  stockholders  to  the  obligations  of  that  sec- 
tion, or  indeed  to  bind  itself?  State  v.  Sherman,  22  Ohio  St.  411. 
I  do  not  enter  into  this  inquiry,  because,  as  I  read  this  act,  it  stops  a 
little  this  side  of  that  query.  It  does  not  purport  to  create  a  domestic 
corporation ;  it  simply  declares  that  for  certain  purposes  it  shall  be 
deemed  to  be  such.  And  what  are  those  purposes?  First,  for  the 
exercise  of  the  right  of  eminent  domain;  and,  second,  for  suits  for 
causes  of  aotion  arising  in  Minnesota.  When  it  is  borne  in  mind 
that  the  power  of  eminent  domain  had  already  been  expressly  con- 
ferred upon  this  corporation  by  the  previous  words  of  the  section,  it 
is  obvious  that  the  whole  scope  of  these  provisos  is  that  for  certain 
limited  litigations  this  foreign  corporation  shall  be  deemed  domestic. 
And  a  little  reflection  will  indicate  that,  outside  of  mere  matters  of 
procedure,  such  as  liability  to  attachment,  security  for  costs,  etc.,  the 
only  scope  and  effect  of  this  proviso  is  to  debar  this  corporation  from 
the  right  to  submit  certain  controversies  to  the  judgment  of  the  fed- 
eral courts.  It  has  been  held  by  the  supreme  court  that  a  condition 
imposed  upon  a  foreign  corporation  of  doing  business  within  a  state 
that  it  will  not  remove  its  controversies  to  the  federal  courts,  is  void. 
Insurance  Co.  v.  Morse,  20  Wall.  445.  Can  this  proviso  be  regarded 
in  any  other  light  than  as  an  indirect  way  of  attempting  to  secure 
the  same  result?  I  think  not.  This  is  very  different  legislation 
from  that  considered  by  this  court  in  Stout  v.  Railroad  Co.  8  Feu. 
Rep.  794.  There  was  a  general  statute  in  all  respects  providing  that 
a  foreign  corporation  complying  with  its  terms  should  become  a  legal 
corporation  of  the  state,  with  all  the  rights,  privileges,  and  franchises 
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of  each.  That,  obviously,  only  prescribed  one  method  of  acquiring 
corporate  existence,  and  did  not  purport  to  determine  the  conditions 
under  which  a  foreign  corporation  should  exercise  privileges  and  ac- 
quire rights  in  the  state. 

Another  matter  tends  to  confirm  the  view  I  have  taken.  On  the 
same  day  with  the  act  under  consideration  two  other  acts  affecting 
the  same  company  were  passed.  In  each  of  these,  the  status  of  the 
company  as  a  foreign  corporation  was  expressly  recognized,  with,  in 
one,  a  proviso,  as  here,  that  for  purposes  of  exercising  the  power  of 
eminent  domain  the  company  should  be  treated  as  a  domestic  corpo- 
ration. But,  without  pursuing  this  inquiry  further,  I  hold  that  this 
legislation,  not  purporting  to  create  a  new  corporation,  but  declaring 
that  for  certain  purposes  the  foreign  shall  be  deemed  to  be  a  domestic 
corporation,  must  be  regarded  as  simply  an  enabling  act;  that  the 
corporation,  which  was  a  Wisconsin  corporation,  is  still  one,  and  as 
such  has  the  right  to  remove  this  case  for  trial  to  the  federal  courts. 

The  motion  to  remand  must  be  overruled. 

The  case  of  Mahoney  v.  Chicago,  M.  d  St.  P.  Ry.  Co.  involves  sub- 
stantially the  same  question  as  above,  and  the  same  order  will  be 
made  in  that  case. 


Recording  A  era— Constructive  Notice— Possession. 

When  the  vendee  of  land  does  such  acts  thereon  that  reasonable  Inquiry 
would  reveal  his  possession,  a  subsequent  purchaser  is  affected  with  notice  of 
his  title  though  his  deed  is  not  recorded. 

A  suit  is  brought  by  the  executors  and  trustees  of  Harwood  W. 
Banner,  deceased,  aliens,  and  citizens  of  England,  to  set  aside  and 
oanoel  a  certificate  issued  by  the  sheriff  of  Martin  county,  Minnesota, 
to  the  defendants,  on  a  sale  of  rea^estate  under  a  judgment  obtained 
by  them  against  H.  P.  Shearman.  Shearman  is  the  common  source 
of  title,  and  the  land  in  controversy  is  situated  about  13  or  14  miles 
from  the  town  of  Fairmont,  where  the  defendants  reside.  The  will 
df  Banner  is  admitted  to  probate  in  Martin  county,  and  the  com- 
plainants are  recognized  as  trustees  and  executors.  Deeds  of  the 
land  from  Shearman  to  the  deceased  were  executed  respectively 
March  6  and  23,  1874.  The  defendants'  judgment  was  docketed 
January  3,  1878. 

W.  D.  Cornish,  for  complainants. 

Warner  dc  Stevens,  for  defendants. 

Nelson,  J.  The  complainants  insist  the  relief  prayed  for  should 
be  granted,  and  the  title  decreed  to  be  in  them  by  virtue  of  the  deeds 
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executed  to  their  devisor  and  admitted  to  record  four  years  previous 
to  entry  of  judgment  against  Shearman.  Shearman  is  the  common 
source  of  title,  and  unless  the  deeds  are  notice  of  title  in  his  grantee 
by  virtue  of  the  record,  or  his  possession  is  so  notorious  as  to  indi- 
cate claim  of  title  when  the  judgment  wasdooketed,  the  complainants 
are  not  entitled  to  a  decree.  Two  deeds  were  drawn  and  executed  in 
England,  conveying,  in  the  first  one,  the  S.  E.  £  of  section  13,  town  101, 
range  29,  and  in  the  second,  the  W.  £  of  the  same  section.  It  is 
claimed  these  deeds  were  not  properly  acknowledged,  and,  although 
admitted  to  record,  were  not  constructive  notice  of  title.  The  com- 
plainants' right  to  relief  does  not  necessarily  depend  upon  the  regis- 
try of  the  deeds,  and  this  question  will  not  be  discussed.  They  trans- 
ferred the  title;  but  the  defendants  urged  that,  by  virtue  of  the  law 
of  the  state,  the  deeds  are  void  as  to  them.  The  defendants  obtained 
judgment  against  Shearman.  January  3,  1878,  and  execution  issued 
May  17,  1879,  and  the  sheriff  levied  upon  and  sold  the  land  July  5, 
1879,  giving  the  defendants  a  certificate  as  purchasers,  which  was 
duly  recorded. 

It  may  be  conceded  that  the  defendants  can  invoke  for  their  pro- 
tection chapter  58,  Minn.  St.  1858,  which  enacts,  in  substance,  that 
"a conveyance  not  recorded  shall  be  void  against  judgment  creditors" 
unless  the  facts  proved  in  regard  to  possession  are  sufficient  to  warn 
all  persons  asserting  liens  or  suggest  inquiry  into  the  condition  of  the 
title  at  that  time.  Banner,  after  his  purchase,  sent  one  Sutherland 
as  his  agent  from  England  to  make  improvements  and  manage  the 
property;  and  the  evidence  is  clear  that  he  took  all  the  neoessary 
steps  to  hold  the  S.  E.  \  of  section  13,  town  101,  range  29,  and  his 
possession  as  Banner's  agent  was  notice  of  the  latter's  rights.  Morri- 
son v.  March,  4  Minn.  422,  (Gil.  325.)  The  defendants  have  no  better 
standing  in  court  than  a  bona  fide  purchaser  without  actual  knowledge 
of  Banner's  possession;  and  the  failure  to  make  inquiry  to  obtain 
knowledge  of  the  facts  about  the  land  is  willful  neglect,  and  equivalent 
to  actual  notice  of  possession  to  the  extent  of  this  quarter  section, 
which  was  embraced  in  the  deed  of  March  6,  1874.  The  W.  £  of  this 
section  is  prairie  land,  uninclosed,  and  was  conveyed  to  Banner  by 
deed  executed  March  23,  1874.  Sutherland,  as  agent,  has  asserted 
ownership  for  the  grantee  over  this  land  since  1874;  he  authorized 
grass  to  be  cut,  planted  slips  or  cuttings  of  the  cottonwood  tree  at  the 
corners  as  early  as  1875,  and  after  a  house  and  barn  were  built  in 
1877,  upon  the  S.  E.  £  of  the  section,  leased  the  W.  in  connection 
with  the  first  tract,  to  tenants  for  pasturage  and  cutting  hay.  Rork, 
Arnold,  and  Shepardson  were  successively  tenants;  and  the  latter  two 
cut  grass  and  pastured  sheep  upon  the  W.  £  of  the  section.  It  was 
recognized  in  the  sparsely-settled  neighborhood  as  "Sutherland's  land" 
and  has  been  occupied  in  this  manner  from  1874  to  1882.  These 
facts  show  possession  sufficiently  notorious  and  exclusive,  when  the 
condition  and  character  of  the  land  is  taken  into  consideration,  to 
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compel  inquiry  in  regard  to  the  title;  ordinary  prudence  would  sug- 
gest it. 

The  judgment  creditors  never  saw  the  land.  It  was  located  many 
miles  from  their  residence,  in  a  sparsely-settled  part  of  the  country, 
and  the  nearest  cultivated  tract,  except  the  adjoining  S.  B.  £  of  the 
section,  was  three  or  four  miles  distant;  so  that  the  least  inquiry  of 
the  farmers  and  laborers  in  the  vicinity  would  have  put  any  one,  who 
desired  to  ascertain  the  ownership,  in  the  way  of  obtaining  the  infor- 
mation. It  should  have  been  made;  and  if  the  defendants  had  exer- 
cised ordinary  care,  this  litigation  would  have  been  avoided. 

The  cases  cited  by  defendants'  counsel  are  not  in  point.  In  Dvt- 
ton  v.  McReynolds,  16  N.  W.  Rep.  468,  the  land  was  conveyed  to 
three  persons  ad  tenants  in  common ;  one  went  into  possession  and 
subsequently  purchased  the  interest  of  his  co-tenants,  but  failed  to 
record  the  deed  executed  and  delivered  to  him,  before  a  judgment 
was  docketed  against  one  of  his  grantors,  and  the  court  held  that  the 
continued  possession  of  the  grantee  was  not  notice  of  his  claim -of  title 
or  possession  under  the  unrecorded  deed  from  one  of  his  co-tenants. 

It  is  my  opinion  that  the  defendants  gained  nothing  by  the  sale 
under  the  judgment,  and  the  complainants  are  entitled  to  a  decree, 
which  is  granted. 


1.  Sewer  Assessments— According  to  Area. 

Assessments  for  sewer  purposes,  levied  according  to  area  and  regardless  of 
improvements,  is  a  valid  mode  of  assessment  under  the  Colorado  constitution. 

2.  Same — Notice — When  Assessment  ib  Determined  by  a  Mere  Mathematical 

Computation  Notice  is  Unnecessary— Due  Process  of  Law. 

Act  of  the  legislature,  Colorado,  of  February  19,  1879,  amending  the  charter 
of  the  city  of  Denver,  provides'for  the  construction  of  sewers  and  the  levy  of 
assessments  therefor  according  to  area  and  regardless  of  improvements,  on  the 
petition  of  a  majority  of  the  property  holders  resident  in  any  sewer  district,  or 
upon  the  recommendation  of  the  board  of  health.  The  act  also  provides  that, 
during  the  progress  of  the  work,  all  persons  interested  shall  have  an  opportu- 
nity to  object  to  the  materials  used,  the  manner  in  which  the  work  is  done,  or 
any  supposed  violation  of  the  contract.  Held,  that  the  levy  of  the  assessment 
being  a  mere  mathematical  compulation,  and  as  to  all  prior  proceedings  full 
notice  is  provided  for,  it  is  unnecessary  that  the  act  should  provide  an  oppor- 
tunity for  lot-owners  to  be  heard  on  the  assessments  after  they  are  levied,  and 
that  making  such  assessments  a  fixed  charge  against  the  lots,  without  notice  or 
an  opportunity  to  be  heard,  is  not  depriving  the  lot-owners  of  their  property 
without  "due  process  of  law." 

3.  Same  — Equity  will  not  Enjoin  Collection  of  Tax  on  the  Ground  of 

Irregularity  or  Illegality. 

In  an  action  brought  to  restrain  sale  of  land  to  pay  delinquent  tax  or  assess- 
ment, equity  will  not  grant  an  injunction,  restraining  collection  of  tax  oi 
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assessment  on  the  ground  of  irregularities  in  the  levy  or  illegality  of  the  tax  or 
assessment. 

4.  Jobisdiotioh  or  Federal  Coubt— Due  Pboobss  of  Law. 

Jurisdiction  of  federal  court  cannot  be  invoked  on  the  ground  that  the  act 
under  which  the  proceedings  are  had  violates  the  constitution  of  the  state,  un- 
less it  also  violates  some  provision  of  the  federal  constitution. 

Petition  for  Injunction.   The  facts  are  stated  in  the  opinion. 
John  Q.  Charles,  James  H.  Brown,  and  John  W.  Webster,  for  com- 
plainants. 

Frank  Tilford,  Henry  T.  Rogers,  and  Lucius  M.  Cuthbtrt,  for  de- 
fendents. 

Brewer,  J.,  (orally.)  In  the  case  No.  1,217,  GiUette  v.  City  of 
Denver,  a  bill  has  been  filed  to  enjoin  the  collection  of  certain  side- 
walk and  sewerage  taxes.  So  far  as  the  sidewalk  taxes  are  con- 
cerned, the  question  as  to  them  has  been  settled  by  the  supreme 
court  of  the  state,  and  is  not  now  pressed  for  consideration.  The 
special  demurrer  runs  only  to  the  sewerage  tax.  It  is  claimed  by  the 
complainants  that  this  tax  is  void,  because  the  act  of  the  legisla- 
ture under  which  the  proceedings  are  had  is  unconstitutional  in  two 
respects :  First,  it  provides  for  an  assessment  of  the  tax  upon  the 
property  within  the  district  according  to  the  area,  ignoring  all  im- 
provements placed  upon  it,  and  not  according  to  the  value  of  the  prop- 
erty ;  and  the  question  involved  is  whether  it  is  within  the  power  of 
the  legislature,  under  your  constitution,  to  assess  these  special  taxes 
upon  property  according  to  the  area.  In  the  case  which  went  to  the 
supreme  court  of  your  state,  involving  the  sidewalk  tax,  where  the 
act  provides  for  collecting  the  tax  according  to  the  frontage,  the  aot 
was  sustained.  I  am  unable  to  see  any  distinction  in  principle  be- 
tween the  two.  If  you  can  oolleot  a  sidewalk  tax  by  a  levy  upon  the 
adjacent  lots  according  to  their  frontage,  which,  of  course,  ignores  all 
question  of  value  or  improvements,  I  can  see  no  reason  why  you  can 
not  collect  a  sewerage  tax  upon  property  according  to  the  area.  In 
both  cases  all  matter  of  improvements,  all  question  of  value,  is 
ignored;  and  so,  without  discussing  the  question,  it  seems  to  me, 
under  the  decision  of  your  supreme  court,  that  that  objection  must 
be  overruled.  The  second  objection  is  that  under  the  act  there  is 
no  such  notice  provided  for  as  will  create  "due  process  of  law;" 
and  in  reference  to  the  sidewalk  ordinance  and  the  proceedings 
thereunder,  the  supreme  court  have  held  that  there  was  not  "due  pro- 
cess of  law,"  and  have  set  aside  those  taxes.  A  distinction  is  sought 
to  be  made  between  sidewalk  proceedings  and  those  in  reference  to 
sewerage.  What  is  "due  process  of  law,"  is  one  of  those  question^ 
whioh  it  is  more  easy  to  ask  than  it  is  to  answer.  The  supreme  court 
of  the  United  States  have  very  carefully  said  that  there  is  as  yet  no 
full  and  definite  answer  to  the  question.  In  the  case  of  Davidson  v. 
New  Orleans,  96  U.  S.  97,  the  court,  by  Mr.  Justice  Miller,  uses  this 
language : 
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"Bat  apart  from  the  imminent  risk  of  a  failure  to  give  any  definition  which 
would  be  at  once  perspicuous,  comprehensive,  and  satisfactory,  there  is  wis- 
dom, we  think,  in  the' ascertaining  of  the  intent  and  application  of  such  an 
important  phrase  in  the  federal  constitution,  by  the  gradual  process  of  judi- 
cial inclusion  and  exclusion,  as  the  cases  presented  for  decision  shall  require, 
with  the  reasoning  on  which  such  decisions  may  be  founded.  *  *  *  As 
contributing,  to  some  extent,  to  this  mode  of  determining  what  class  of  cases 
do  not  fall  within  its  provision,  we  lay  down  the  following  proposition  as 
applicable  to  the  case  before  us:  That  whenever,  by  the  laws  of  a  state  or  by 
state  authority,  a  tax,  assessment,  servitude,  or  other  burden  is  imposed  upon 
property  for  the  public  use,  whether  it  be  for  the  whole  state  or  of  some  more 
limited  portion  of  the  community,  and  those  laws  provide  for  a  mode  of  con- 
firming or  contesting  the  charge  thus  imposed  in  the  ordinary  courts  of  jus- 
tice, with  such  notice  to  the  person,  or  such  proceeding  in  regard  to  the 
property,  as  is  appropriate  to  the  nature  of  the  case,  the  judgment  in  such 
proceedings  cannot  be  said  to  deprive  the  owner  of  his  property  without  due 
process  of  law." 

And  in  a  subsequent  case,  (Hagar  v.  Reclamation  Dist.  Ill  U.  S. 
708 ;  S.  C.  4  Sup.  Ct.  Rep.  663,)  the  court,  by  Mr.  Justice  Field,  uses 
this  language,  after  discussing  more  generally  what  "due  process  of 
law"  may  be : 

"But  where  the  taking  of  property  Is  in  the  enforcement  of  a  tax,  the  pro- 
ceeding is  necessarily  less  formal,  and  whether  notice  to  him  is  at  all  neces- 
sary may  depend  upon  the  character  of  the  tax,  and  the  manner  in  which  its 
amount  is  determinable.  The  necessity  of  revenue  for  the  support  of  the 
government  does  not  admit  of  the  delay  attendant  upon  proceedings  in  a 
court  of  justice,  and  they  are  not  required  for  the  enforcement  of  taxes  or  as- 
sessments.M 

As  stated  by  Mr.  Justice  Bradley  in  hie  concurring  opinion  in  Da- 
vidson  v.  New'  Orleans : 

"In  judging  what  is  '  due  process  of  law,'  respect  must  be  had  to  the  cause 
and  object  of  the  taking, — whether  under  the  taxing  power,  the  power  of  emi- 
nent domain,  or  the  power  of  assessment  for  local  improvements,  or  some  of 
these;  and  if  found  to  be  suitable  or  admissible  in  the  special  case,  it  will  be 
adjudged  to  be  •  due  process  of  law;'  but  if  found  to  be  arbitrary,  oppressive, 
and  unjust,  it  may  be  declared  to  be  not  *  due  process  of  law.'  '* 

And  again : 

"Of  the  different  kinds  of  taxes  which  the  state  may  impose,  there  Is  a  vast 
number  of  which,  from  their  nature,  no  notice  can  be  given  to  the  tax-payer, 
nor  would  notice  be  of  any  possible  advantage  to  him,  such  as  poll-taxes, 
license  taxes,  (not  dependent  upon  the  extent  of  his  business,)  and  generally 
specific  taxes  on  things  or  persons  or  occupations.  In  such  cases  the  legis- 
lature, in  authorizing  the  tax,  fixes  its  amount,  and  that  is  the  end  of  the 
matter." 

And  then  goes  on  to  speak  of  where  a  tax  is  levied  on  property,  not 
specifically,  but  according  to  its  value,  to  be  ascertained  by  assessors 
appointed  for  that  purpose,  upon  such  evidence  as  they  may  obtain, 
and  holds  that  a  different  principle  comes  in.  Now,  in  this  case,  the  tax 
is  levied  by  the  area ;  no  question  of  value,  no  matter  of  judgment, — 
a  mere  mathematical  calculation;  and  of  what  earthly  profit  could  it 
be  to  a  tax-payer  to  have  notice  of  that  calculation  ?  He  can  make  it 
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himself.  He  cannot  correct  by  testimony  the  judgment  of  anybody; 
it  is  as  exact  and  settled  as  anything  can  be.  In  the  proceedings  to 
assess  this  tax  and  to  do  the  work,  there  are  three  steps :  First,  there 
is  the  making  of  the  contract  for  the  building  of  the  sewer;  second, 
there  is  the  building  of  the  sewer,  the  performing  of  the  work ;  and, 
third,  the  mere  mathematical  calculation, — the  apportionment  of  the 
cost.  As  to  the  latter,  no  notice  can  be  required,  because  notice 
would  be  of  no  avail;  as  to  the  first,  the  statute  provides  that  the 
city  council  may  not  act  except  upon  the  petition  of  a  majority  of  the 
property  holders,  or  a  recommendation  of  the  board  of  health ;  it  acts 
only  by  ordinance;  the  contract  can  be  let  only  on  advertisement. 
Every  citizen  is  bound  to  take  notice  of  the  ordinances  of  the  city; 
so  that  anterior  to  the  making  of  the  contract  he  has  all  the  notice 
which  can  be  required;  and  the  statute  also  provides,  in  reference  to 
the  doing  of  the  work,  that  while  the  work  is  proceeding,  on  the  com- 
plaint of  any  citizen  or  tax-payer  that  any  public  work  is  being  done 
contrary  to  contract,  or  the  work  or  material  used  is  imperfect  or  dif- 
ferent from  what  was  stipulated  to  be  furnished  or  done,  the  council 
shall  examine  into  the  complaint,  may  appoint  three  commissioners, 
etc. ;  so  that  in  reference  to  the  making  of  the  contract  the  perform- 
ing of  the  contract,  there  is  provision  for  notice ;  and  as  to  the  mere 
apportionment  of  the  tax,  it  is  one  of  those  things  as  to  which  in  the 
nature  of  things  no  notice  can  be  required,  because  no  notice  would 
be  of  value.  So  that,  within  the  definitions  laid  down  in  these  cases 
in  the  supreme  court  of  the  United  States,  it  seems  to  me  that  it 
must  be  held  that  there  was  no  violation  in  that  statute  of  that  pro- 
vision of  the  federal  constitution  forbidding  the  taking  of  property 
without  "due  process  of  law." 

But  that  only  advances  us  one  step.  It  is  charged  in  the  bill  and 
on  demurrer,  it  must  be  taken  to  be  true,  that  there  were  irregulari- 
ties in  the  exercise  of  this  power ;  that  tax-warrants  have  been  issued 
for  a  sum  largely  in  excess  of  the  cost  of  the  sewer ;  and  this  statute 
provides  that  the  cost  of  the  sewer  shall  be  charged  upon  the  lots  in 
dispute;  and  the  question  now  arises :  What  is  the  duty  of  the  court, 
in  this  equitable  case,  where  work  is  irregularly  done,  defects  appear 
in  the  proceedings  of  the  council,  and  an  excess  in  the  amount  of  the 
warrants  ?  In  reference  to  that,  this  is  the  rule  laid  down,  in  a  very 
carefully  considered  case,  by  the  supreme  court  on  these  general  ques- 
tion, in  the  State  Railroad  Tax  Cages,  that  went  up  from  Illinois. 
92  U.  S.  575.  (This,  it  must  be  borne  in  mind,  is  an  equitable  ac- 
tion to  restrain  the  collection  of  the  entire  tax  levied  upon  these  lots.) 
In  the  syllabus  it  is  stated : 

"While  this  court  does  not  lay  down  any  absolute  rule  limiting  the  course 
of  a  court  of  equity  in  restraining  the  collection  of  taxes,  it  declares  that  it 
is  essential  that  every  case  be  brought  within  some  of  the  recognized  rules  of 
equity  jurisdiction,  and  that  neither  illegality  nor  irregularity  in  the  proceed- 
ings, nor  error  or  excess  in  the  valuation,  nor  the  hardship  or  injustice  of  the 
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law,  provided  it  be  constitutional,  nor  any  grievance  which  can  be  remedied 
by  a  suit  at  law  either  before  or  after  the  payment  of  the  tax,  will  authorize 
an  injunction  against  its  collection." 

And  in  the  fourth  proposition : 

"No  injunction,  preliminary  or  final,  can  be  granted  to  stay  collection  of 
taxes  until  it  is  shown  that  all  the  taxes  conceded  to  be  due,  or  which  the  court 
can  see  ought  to  be  paid,  or  which  can  be  shown  to  be  due  by  affidavits,  have 
been  paid  or  tendered  withbut  demanding  a  receipt  in  full." 

And  in  order  that  it  may  be  seen  that  that  is  not  the  language  of 
the  reporter,  and  an  improper  deduction  from,  the  opinion,  I  turn  to 
the  language  of  the  opinion  itself,  where,  on  page  613,  Judge  Mir, lee 
says: 

"It  has  been  repeatedly  decided  that  neither  the  mere  illegality  of  the  tax 
complained  of,  nor  its  injustice  nor  irregularity,  of  themselves,  give  the  right 
to  an  injunction  in  a  court  of  equity."  [Quoting  half  a  dozen  cases.  And 
then  further:]  "But  there  is  another  principle  of  equitable  jurisprudence 
which  forbids  in  these  cases  the  interference  of  a  court  of  chancery  in  favor 
of  complainants.  It  is  that  universal  rule  which  requires  that  he  who  seeks 
equity  at  the  hands  of  the  court  must  first  do  equity."  "It  is  a  profitable 
tiling  for  corporations  or  individuals,  whose  taxes  are  very  large,  to  obtain  a 
preliminary  injunction  as  to  all  their  taxes,  contest  the  case  through  several 
years'  litigation,  and  when,  in  the  end,  it  is  found  that  but  a  small  part  of  the 
tax  should  be  permanently  enjoined,  submit  to  pay  the  balance.  This  is  not 
equity.  It  is  in  direct  violation  of  the  first  principles  of  equity  jurisdiction. 
It  is  not  sufficient  to  say  in  the  bill  that  they  are  ready  and  willing  to  pay 
whatever  may  be  found  due.  They  must  first  pay  what  is  conceded  to  be  due, 
or  what  can  be  seen  to  be  due  on  the  face  of  the  bill,  or  be  shown  by  affida- 
vits, whether  conceded  or  not,  before  the  preliminary  injunction  should  be 
granted.  The  state  is  not  to  be  thus  tied  up  as  to  that  of  which  there  is  no 
contest  by  lumping  it  with  that  which  is  really  contested.  If  the  proper  offi- 
cer refuses  to  receive  a  part  of  the  tax,  it  must  be  tendered,  and  tendered 
without  the  condition  annexed  of  a  receipt  in  full  for  all  the  taxes  assessed." 
"We  are  satisfied  that  an  observance  of  this  principle  would  prevent  the  larger 
part  of  suits  for  restraining  collection  of  taxes  which  now  come  into  the 
courts.  We  lay  it  down  with  unanimity  as  a  rule  to  govern  the  courts  of  the 
United  States  in  their  action  in  such  cases." 

Applying  that  rule  here,  it  is  alleged  in  the  bill  that  these  sewers 
had  been  constructed,  that  their  cost  was  a  certain  sum,  that  the 
area  within  the  district  is  also  of  a  certain  extent.  Now,  conceding 
(and  it  must  be  under  the  allegations  of  the  bill)  that  there  were 
irregularities  in  the  proceedings  sufficient  in  an  action  at  law  to 
defeat  the  title  transferred  by  a  conveyance,  yet  the  complainants 
stand  in  the  attitude  of  saying  to  this  city:  "You  shall  not  collect  a 
dollar  of  the  cost  of  this  sewer,  because  you  have  tried  to  collect  more 
than  you  were  entitled  to,  because  of  some  irregularity  in  the  pro- 
ceedings to  collect  that  tax;  while  we  admit  that  the  sewer  has  been 
built,  that  it  really  cost  so  much,  and  that,  as  must  be  conceded, 
nnder  the  provisions  of  statute  and  the  ordinance  our  property  has 
been  benefited  to  that  extent."  It  seems  to  me  that  equity  will  not 
interfere  in  such  a  case.  There  is  no  allegation  in  the  bill  of  pay- 
ment or  tender.    I  think  the  bill  in  respect  to  that  matter  is  there- 
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fore  defective,  and  demurrer-  to  that  portion  of  the  bill  which  seeks 
to  restrain  the  collection  of  the  sewerage  taxes  will  be  sustained. 

In  the  case  of  Brown  v.  City  of  Denver,  3  Colo.  169,  whioh  presents 
the  same  questions  substantially,  with  this  additional  fact :  The  plain- 
tiff is  a  citizen  of  Colorado,  and  comes  into  this  court  invoking  the  ju- 
risdiction of  the  federal  courts,  on  the  ground  that  his  property  is  be- 
ing taken  without  "due  process  of  law,"  in  violation  of  the  provision  of 
the  fourteenth  amendment.  I  do  not  think  it  is  necessary  to  say  any 
more  than  I  have  said.  It  does  not  seem  to  me  that  under  the  alle- 
gations of  the  bill  it  can  be  held  that  there  was  a  lack  of  due  pro- 
cess of  law,  and  I  do  not  think  that  a  citizen  of  the  state  can  come 
into  the  federal  courts  and  litigate  with  a  citizen  of  the  etate  any 
other  than  a  federal  question.  So  I  have  not  considered  several 
questions  made  by  counsel  as  to  supposed  infractions  of  other  por- 
tions of  the  constitution. 

The  special  plea  to  the  jurisdiction  will  be  sustained. 


1.  Vendor  and  Vendee— Inadequacy  of  Consideration. 

Mere  inadequacy  of  price  is  not  sufficient  to  avoid  the  sale  of  real  property ; 
but  when  such  inadequacy  is  gross,  and  the  vendor  was  needy  and  of  weak  mind, 
and  acted  upon  the  impression  that  he  was  indebted  to  the  vendee,  when  he 
was  not,  equity  will  give  relief  by  treating  the  vendee  as  the  trustee  of  the 

Sroperty  for  the  bene  tit  of  the  vendor  or  his  representatives.   Four  hundred 
ollars  held  to  be  a  grossly  inadequate  price  for  property  worth  not  less  than 
$1,600. 

2.  Insanity — Opinion  of  Non- Professional  Witness. 

Upon  the  trial  of  an  issue  involving  the  sanity  of  a  person,  the  opinion  of  a 
non-professional  witness,  based  upon  his  own  observations,  is  competent  evi- 
dence, and  is  entitled  to  weight  according  to  the  intelligence  of  the  witness, 
his  means  of  information,  and  the  character  of  the  derangement. 

3.  Vendor  and  Vendee— Notice  of  Prior  Equity. 

A  purchaser  of  real  property  for  a  valuable  consideration  is  not  affected  by 
notice  of  a  prior  adverse  equity  received  from  a'stranger  or  person  not  inter- 
ested in  the  property ;  nor  will  mere  rumors  or  hearsay  concerning  such  equity, 
and  communicated  by  such  person,  be  sufficient  to  put  him  on  inquiry,  and 
charge  him  with  knowledge  of  the  facts  that  he  might  have  thereby  learned. 

Suit  to  Set  Aside  a  Conveyance. 

Rufus  Mallory  and  William  M.  Ramsey,  for  plaintiffs. 

W.  II.  Holmes,  for  defendant  Hosford. 

E.  J.  Dawns,  for  defendant  Schindler. 

Dbady,  J.  The  plaintiff  C.  T.  Parkhurst  and  15  others,  citizens  of 
Kansas,  Illinois,  Massachusetts,  Indiana,  New  York,  and  California, 
respectively,  bring  this  suit  against  E.  F.  Hosford  and  John  Schindler, 
citizens  of  the  state  of  Oregon,  for  relief  against  a  conveyance  made 
by  Lewis  Parkhurst  in  his  life-time  to  the  defendant  Hosford,  of  a  tract 
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of  land  situate  in  Polk  county,  and  containing  318  acres;  and  also  a 
subsequent  conveyance  made  by  said  Hosford  of  a  portion  of  the  same 
premises  to  the  defendant  Schindler,  upon  the  ground  of  the  insanity  or 
imbecility  of  Parkhurst  at  the  date  of  the  conveyance  to  Hosford,  and 
the  inadequacy  of  the  consideration  therefor.  The  case  was  heard 
on  the  bill,  answer,  and  replication  thereto,  and  the  evidence.  The 
defendants  answered  separately,  but  not  under  oath.  The  answer  of 
Schindler  contains  the  defense  that  he  was  a  purchaser  in  good  faith 
and  for  a  valuable  consideration,  and  also  the  statute  of  limitations. 
The  answers,  not  being  under  oath,  are  not  evidence  for  the  defend- 
ants, and  the  rule  invoked  by  counsel  for  Hosford,  that  his  answer 
must  be  taken  for  true,  unless  overcome  by  the  testimony  of  two  wit- 
nesses, or  that  of  one  witness  and  circumstances  equivalent  to  another, 
does  not  apply.  The  answer  of  Hosford  admits  the  conveyance  from 
Parkhurst  to  him,  and  from  him  to  Schindler,  but  denies  the  insanity 
of  the  former,  and  the  inadequacy  of  the  consideration,  and  the  alleged 
value  of  the  premises  now  and  at  the  time  of  such  conveyances.  The 
evidence  is  voluminous  and  quite  contradictory  on  the  disputed  points. 
The  plaintiffs  examined  32  witnesses,  whose  testimony  covers  305 
legal  cap  pages,  while  the  defendants  examined  37,  whose  testimony 
covers  416  such  pages. 

The  following  facts  are  admitted  or  satisfactorily  proven : 

Lewis  Parkhurst  was  a  native  of  Dana.  Massachusetts,  from  whence  he 
emigrated  to  Wisconsin  in  1843,  and  thence  to  Oregon  in  1848.  Soon  after, 
he  occupied  the  premises  in  question,  and  some  time  in  1850  became  a  settler 
thereon,  under  the  donation  act  of  September  27th  of  that  year.  Having  subse- 
quently complied  with  the  provisions  of  said  act,  the  land  was  set  off  to  him  by 
the  proper  authority  as  claim  No.  70,  and  on  February  9, 1866,  a  patent  was  is- 
sued to  him  therefor.  This  donation  includes  parts  of  sections  8, 9,  and  10,  in 
township  7  S.,  of  range  3  W.t  and  is  situate  in  Polk  county,  on  the  west  bank  of 
the  Wallamet  river,  about  three  miles  below  Salem.  About  one-third  of  it  is 
prairie,  and  the  rest  of  it  is  covered  with  scattered  timber  and  brush,  and  the 
greatest  portion  of  it  is  bottom  land,  consisting  of  a  dark  sandy  loam,  and  in 
extreme  high  water  is  subject  to  overflow.  Parkhurst  was  born  in  1817,  and 
was  never  married.  He  lived  alone  in  a  cabin  on  his  donation,  and  main- 
tained himself  principally  by  days'  work  in  the  neighborhood.  The  defend- 
ant Hosford  and  his  brothers  C.  6.  Hosford,  settled  on  the  public  land  adjoin- 
ing Parkhurst's  donation  about  1849,  and  for  some  years  thereafter  the  latter 
worked  more  or  less  as  a  sawyer  in  the  defendants'  saw-mill.  Parkhurst  was 
a  Methodist,  and  so  are  the  Hosfords, — C.  O.  Hosford  being  a  preacher  in  that 
denomination, — and  on  this  account,  as  well  as  their  nearness  of  residence. 
Parkhurst  appears  to  have  been  more  intimate  with  them  than  any  one  else, 
and  had  great  confidence  in  the  defendant.  In  time  he  seems  to  have  been 
possessed  with  the  idea  that  he  was  Jesus  Christ,  the  lion  of  Judah,  and  claimed 
the  right  to  have  carnal  communication  with  women  at  his  pleasure. 

In  1860  he  was  arrested  on  a  charge  of  an  indecent  assault  upon  a  woman 
of  the  neighborhood,  a  connection  of  C.  O.  Hosford's,  and  was  discharged  on 
giving  bond  in  the  sum  of  $250  for  his  good  behaviour.  The  evidence  on 
this  point  is  indefinite,  but  nothing  more  was  done  in  the  matter,  and  it  is 
probable  that  the  charge  was  not  well  founded,  and  was  predicated  as  much 
on  his  foolish  talk  about  women  as  anything  else.  But,  however  this  may 
be,  Parkhurst  was  by  some  means  impressed  with  the  idea  that  he  was  in 
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danger  of  being  mobbed  on  that  account,  and  left  the  county  and  went  to  0. 
0.  Hosford's,  who  had  about  the  same  time  removed  to  Multnomah  county, 
and  settled  a  short  distance  east  of  Mt.  Tabor,  for  whom  he  worked  on  the 
farm  about  three  months.  Then  he  probably  went  to  the  east  of  the  Cascade 
mountains,  in  the  direction  of  the  gold  mines  that  were  discovered  there  about 
this  time.  In  the  wintor  of  1861-62,  0. 0.  Hosford  says  he  roomed  awhile  in 
Portland,  and  that  he  worked  for  him  again  six  weeks  during  the  summer  of 
1862,  and  in  the  fall  of  that  year  he  returned  to  his  donation  and  assisted  the 
defendant  Hosford  in  building  a  house  on  the  latter's  place.  In  the  spring 
of  1863  he  left  the  county  again  and  went  to  Washington  territory,  and  "took 
up"  a  homestead  on  Mill  plain,  about  two  miles  back  of  the  Columbia  river 
and  eight  miles  above  Vancouver,  and  about  six  miles  east  of  C.  O.  Hosford's 
place.  In  January,  1864,  he  sent  a  letter  from  there  to  C.  O.  Hosford  for 
the  defendant,  in  which  he  proposed  to  sell  the  latter  his  donation  for  the 
gum  of  $400,  stating,  at  the  same  time,  it  was  "  worth  $5,000  in  gold  and 
silver,"  but  that  he  was  willing  to  sell  it  for  "a  little  price,"  so  as  to  pay  the 
defendant  Hosford  what  he  owed  him,  which  he  said  was  "abdnt  two  hun- 
dred and  fifty  dollars,"  and  to  "get  a  little  money"  for  his  present  needs.  On 
the  receipt  of  this  letter  the  defendant  Hosford  went  to  his  brother's  place, 
from  which  they  both  went  to  Mill  plain,  where  they  found  Parkhurst  alone 
in  a  hut  in  the  timber,  and  very  anxious  for  $150,  wherewith  to  purchase  an 
outfit  to  enable  him  to  be  employed  in  driving  cattle  to  the  mines  east  of  the 
Cascade  mountains.  On  the  same  day — February  12th — the  terras  of  the  sale 
were  agreed  on,  and  they  all  then  went  to  Vancouver,  where  Parkhurst  exe- 
cuted a  conveyance  of  the  premises  to  the  defendant  Hosford,  which  the  latter 
had  prepared  beforehand  and  brought  with  him,  in  the  presence  of  C.  O.  Hos- 
ford and  H.  K.  Hines,  a  Methodist  preacher  of  that  place,  in  consideration  of 
the  sum  of  $400,  paid  as  follows:  $200  in  currency  as  the  equivalent  of  $150 
in  coin,  though  it  was  not  then  worth  more  than  65  cents  on  the  dollar,  and 
the  discharge  of  the  said  indebtedness  of  $250,  without  interest,  although  the 
defendant  wanted  to  charge  interest  thereon  for  four  or  five  years  at  the  rate 
of  2  per  centum  per  month. 

Within  a  year  after  this  transaction  Parkhurst  returned  to  the  neighbor- 
hood of  the  defendant,  without  any  means,  and  took  up  his  abode  in  the  old 
cabin  on  his  donation,  saying,  with  much  emphasis,  that  he  had  come  to  stay 
there.  Thenceforth  he  led  an  aimless,  doless  life,  living  mainly  on  raw  vege- 
tables, going  dirty  and  ragged,  and  often  sleeping  in  the  fence  corners,  saying 
that  the  devils  would  not  let  him  sleep  in  the  cabin,  until  August  18, 1866, 
when,  on  the  petition  of  sundry  of  the  neighbors,  he  was  brought  before  the 
county  judge  of  Polk  county  and  duly  committed  to  the  insane  asylum,  under 
the  act  of  September  27, 1862,  (Or.  Laws,  620,)  as  an  indigent,  insane  person, 
where  he  remained  until  his  death,  on  November  80, 1879,  leaving  the  plain- 
tiffs, his  brothers  and  sisters,  or  their  children,  his  sole  heirs.  When  first 
committed  to  the  asylum,  Parkhurst  was  classed  among  the  "doubtful"  pa- 
tients, but  after  two  years  he  was  placed  among  the  "incurables,"  where  he 
remained  until  his  death.  To  the  last  he  was  impressed  with  the  idea  that 
some  persons  in  Polk  county  wanted  to  kill  him ;  and  he  also  fancied  some 
one  was  trying  to  chloroform  him. 

The  evidence  as  to  the  value  of  the  donation  is  very  contradictory  ; 
but  I  am  satisfied  that,  at  the  date  of  the  conveyance  to  the  defend- 
ant, it  was  not  worth  less  than  five  dollars  an  acre,  and  probably 
more.  Mr.  B.  F.  McClench,  a  disinterested  and  oompetent  witness, 
who  has  lived  within  four  miles  of  the  land  since  1852,  swears  that 
in  1864  it  was  worth  from  six  to  eight  dollars  an  acre,  and  from  twelve 
to  fifteen  dollars  at  the  commencement  of  this  suit.    But  the  sale  by 
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the  defendant  Hosford  of  two-thirds  of  the  land  to  the  defendant 
Schindler  in  1881,  for  $8.50  an  acre,  is  a  material  circumstance  upon 
this  question  of  value.  It  has  been  suggested  in  the  argument  that 
Hosford  made  this  sale  for  less  than  the  land  was  really  worth,  under 
the  apprehension  that  the  heirs  were  about  to  claim  it.  But  there  is 
no  direot  proof  to  that  effect,  and  nothing  in  the  circumstances  gives 
any  countenance  to  the  suggestion.  The  grantor  appears  to  be  a 
shrewd  man,  in  good  circumstances,  and  no  immediate  want  of  money. 
Neither  did  the  sale  exonerate  him  from  liability  in  the  premises,  as 
his  deed  to  Schindler  contained  a  covenant  of  general  warranty,  for 
any  breach  of  which  he  is  well  able  to  respond  in  damages. 

But  the  consideration  named  in  the  deed — $400 — is  less  than  one- 
third  of  the  real  value  of  the  property  at  the  time  of  the  sale,  and 
upon  any  view  of  the  matter  this  must  be  regarded  as  a  grossly  inad- 
equate price  therefor.  Seymour  v.  Delancey,  6  Johns.  Gh.  222;  3 
Pom.  Eq.  Jur.  §  927,  note  8.  But,  as  Parkhurst  had  a  right  to  sell 
his  land  to  Hosford  for  any  price  he  chose,  or  even  give  it  to  him, 
the  mere  fact  of  gross  inadequacy  of  price  is  not  of  itself  sufficient  to 
avoid  the  sale.  1  Story,  Eq.  Jur.  §  245 ;  Seymour  v.  Delancey,  6 
Johns.  Ch.  232;  2  Pom.  Eq.  Jur.  §  926.  But  the  disproportion  be- 
tween the  price  and  the  value  of  the  subject  is  so  great  in  this  ease 
as  to  cast  the  burden  of  explanation  on  the  vendee,  and  require  him 
to  show  that  the  vendor,  with  a  true  knowledge  of  all  the  circum- 
stances, deliberately  fixed  on  this  price.  But  where  the  transaction 
purports  to  be  a  sale,  and  there  is  nothing  in  the  circumstances  of 
the  case  or  the  relations  of  the  parties  to  suggest  that  the  vendor  in- 
tended or  might  have  made  the  vendoe  the  recipient  of  his  bounty, 
under  the  guise  of  a  sale,  for  a  very  inadequate  or  merely  nominal  con- 
sideration, such  gross  inadequacy  of  prioe  may  furnish  satisfactory 
evidence  of  some  serious  overreaching  or  advantage  on  the  part  of 
the  vendee  as. would  justify  the  interference  of  a  court  of  equity. 
Story,  Eq.  Jur.  §  246;  2  Pom.  Eq.  Jur.  §  928,  note. 

Now,  there  is  nothing  in  the  circumstances  of  this  case  to  indicate 
that  Parkhurst  might  knowingly  and  deliberately  dispose  of  his  prop- 
erty to  Hosford  for  anything  less  than  its  real  value.  His  only  ap- 
parent motive  for  making  the  sale  to  Hosford  was  to  pay  him  what 
he  seemed  to  think  he  owed  him,  and  to  obtain  a  little  money  to  meet 
his  present  and  urgent  necessities.  Add  to  this  what  I  think  was 
always  present  in  his  mind,  the  apprehension  of  danger  from  parties 
in  Polk  oounty,  which  made  him  more  or  less  afraid  to  live  there. 
He  declared  at  the  time  of  the  disposition  of  the  property  that  it  was 
worth  "five  thousand  dollars  in  gold  and  silver, "  and  although  there 
was  an  attempt  made,  both  in  the  evidence  and  the  argument,  to 
show  that  he  meant  $500,  it  came  to  nothing.  Parkhurst  was  evi- 
dently a  man  of  limited  education,  and  the  letter  in  which  he  pro- 
posed to  dispose  of  his  donation  is  somewhat  difficult  in  places  to  de- 
cipher, more  on  account  of  the  chirography  than  the  orthography, 
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though  that  ia  peculiar;  bat  the  words  "five  thousand  dollars"  are  as 
plain  as  any  in  it,  and  oould  not  well  be  mistaken  for  "five  hundred." 
A.nd,Jirtt,  was  Parkhurst  mistaken  about  the  indebtedness  to  Hos- 
ford ;  and  was  he  induced  to  part  with  his  land  upon  a  false  impres- 
sion in  that  respect?  There  is  no  doubt  but  Parkhurst  thought  he 
owed  Hosford  $250,  and  I  think  the  discharge  of  this  obligation  was 
a  controlling  circumstance  in  the  disposition  of  his  property  to  the 
latter.  Upon  the  evidence,  minus  Parkhurst's  admission,  however, 
I  am  of  the  opinion  that  the  indebtedness  is  not  proven ;  and  that 
the  attempt  to  do  so  is  very  unsatisfactory,  and  calculated  to  cast 
suspicion  upon  the  whole  transaction. 

In  the  spring  of  1883  the  plaintiff  C.  T.  Parkhurst  came  to  Oregon 
to  look  after  this  matter  for  himself  and  co-plaintiffs.  They  had  lost 
sight  of  the  deceased,  and  do  not  appear  to  have  known  anything  of 
his  death  or  the  disposition  of  his  property  until  1881.  Parkhurst 
visited  the  defendant  Hosford  at  his  house  twice  in  the  month  of 
April,  1883,  with  a  view  of  a  settlement.  According  to  Parkhurst's 
testimony,  Hosford  first  told  him  that  the  deceased  owed  him  $800, 
and  that  he  bought  the  property  for  $600,  having  done  so  to  get  what 
he  owed  him,  but  on  looking  at  the  deed  admitted  he  only  paid  $400. 
Hosford  also  produced  the  letter  from  the  deceased,  and  read  it  to 
the  witness  as  if  the  latter  had  said  the  place  was  worth  only  $500 
instead  of  $5,000,  and  his  wife,  who  was  present,  read  it  the  same 
way.  Hosford  said  this  $800  was  for  money  loaned  to  the  deceased 
to  live  on,  and  $250  he  had  to  pay  as  security  on  a  bond  to  get  the 
deceased  out  of  jail,  and  money  he  had  to  pay  the  sheriff  for  expenses. 
At  the  second  interview,  Hugh  V.  Matthews  was  present  with  Park- 
hurst, and  he  testifies  that  on  that  occasion  the  latter  taxed  Hosford 
with  having  read  the  letter  to  him  on  the  former  interview  wrongly 
in  respect  to  the  phrase  "five  thousand  dollars,"  and  Hosford  did  not 
deny  it.  Both  testify  that  he  admitted  that  the  deceased  was  a  weak- 
minded  man  and  sometimes  insane  on  the  subject  of  religion,  but 
claimed  that  he  was  all  right  at  the  time  of  the  sale  and  conveyance 
of  the  land.  In  his  testimony  Hosford  denies  having  read  the  letter 
wrongly  in  respect  to  the  value  of  the  land,  or  that  he  told  the  plain- 
tiff he  went  security  for  the  deceased,  and  had  to  pay  $250  on  that 
aeeount  or  to  get  him  out  of  jail,  but  stated  that  he  waB  indebted  to 
him  in  the  sum  of  $250  for  small  amounts  of  money  loaned  to  him 
at  one  time  and  another,  he  oould  not  say  when,  and  for  $172  or  $72 
advanced  to  Mr.  Holman,  sheriff  of  the  county,  when  deceased  was 
under  arrest,  to  enable  him  to  go  east  of  the  mountains,  and  that  he 
never  kept  any  memorandum  of  these  transactions,  or  took  any  ob- 
ligation or  acknowledgment  from  the  deceased  on  account  of  them. 
In  his  answer  Hosford  states  that  this  sum  of  $172  or  $72  was  ad- 
vanced by  him  to  some  one,  presumably  the  sheriff,  at  the  request  of 
Parkhurst,  as  he  understood,  to  procure  his  discharge  from  imprison- 
ment.   But  it  does  not  appear  that  he  had  any  personal  oommuuica- 


882 


FBDERAL  REPOBTBB. 


tion  with  Parkfaurst  from  sometime  before  the  latter's  arrest  until  the 
fall  of  1862,  bat  rather  the  contrary. 

There  is  no  evidence  that  there  ever  was  any  breaoh  of  the  bond 
given  by  Parkhurst  to  keep  the  peace,  and  the  contrary  is  the  rea- 
sonable inference  from  all  the  facts ;  and  therefore  it  is  quite  certain 
that  Hosford  never  was  called  upon  to  pay  the  penalty  of  it.  And 
if  he  ever  deposited  any  money  in  lieu  of  such  bond,  as  was  suggested 
on  the  argument  that  he  might  have  done,  it  was  not  forfeited  either, 
for  the  same  reason,  and,  in  the  due  course  of  proceedings,  must 
have  been  returned  to  him  within  six  months, — the  limit  for  which 
a  security  to  keep  the  peace  could  then  have  been  required.  Or. 
Code,  1854-55,  p.  242.  True,  the  magistrate  who  took  this  security 
might  also  have  required  Parkhurst  to  pay  the  costs  of  the  examina- 
tion, and,  in  default  thereof,  have  committed  him,  (Or.  Code,  1854—55, 
p.  243 ;)  and  the  defendant  Hosford  might  have  furnished  the  money 
for  that  purpose  and  thereby  procured  his  discharge  from  imprison- 
ment,  as  he  alleges  in  his  answer  he  did.  But  there  is  no  evidence 
of  anything  of  this  kind,  nor  is  there  any  claim  or  suggestion  to  that 
effect  in  the  argument  or  brief  of  counsel.  Besides,  Hosford  has  de- 
liberately testified  that  he  gave  the  money  to  the  sheriff  at  the  re- 
quest of  Parkhurst,  as  he  understood,  not  to  procure  the  discharge  of 
the  latter  from  imprisonment,  but  to  enable  him  to  go  to  the  mines. 
Neither  does  it  appear  reasonable  that  Hosford  wo  aid  advance  money 
to  a  third  person  for  Parkhurst  without  any  written  request  or  com- 
munication from  the  latter,  for  such  an  indefinite  purpose  as  either 
to  get  him  out  of  jail  or  to  enable  him  to  go  to  the  mines,  without 
taking  a  receipt  or  some  written  evidence  of  the  fact;  and  it  is  also 
improbable  that  he  would  furnish  money  for  such  a  purpose  under 
such  circumstances  and  make  no  memorandum  of  it,  nor  be  able  to 
now  Btate  the  amounts  any  more  definitely  than  that  it  was  either 
$172  or  $72. 

The  prayer  of  the  bill  is  that  the  conveyance  to  Hosford  be  declared 
null  and  void  and  of  no  effect,  or  that  he  and  his  grantee,  Sohindler, 
be  required  to  convey  the  premises  to  the  plaintiffs.  If  Parkhurst, 
at  the  date  of  the  conveyance  to  Hosford,  was  a  lunatic,  a  person  gen- 
erally insane, — incapable  of  understanding  and  acting  intelligently  in 
the  ordinary  affairs  of  life, — his  deed  is  not  only  voidable,  but  void. 
This  point  is  now  settled  for  this  court  by  the  decision  of  the  su- 
preme court  in  Dexter  v.  Hall,  15  Wall.  9.  A  number  of  witnesses 
have  testified  pro  and  con  on  the  question  of  Parkburst's  insanity, 
but  none  of  them  are  medical  experts,  and  the  evidence  is  objected  to 
by  the  defendants  on  that  ground.  The  witnesses  knew  Parkhurst  in 
his  life-time,  more  or  less  intimately,  and,  having  stated  their  rela- 
tions with  him  and  means  of  knowledge,  expressed  their  opinion  as 
to  his  sanity.  The  Oregon  Code  of  Civil  Procedure  (section  696,  sub. 
10)  permits  an  intimate  acquaintance  to  testify  as  to  the  sanity  of  a 
person,  the  reason  of  the  opinion  being  given.    But  the  admisaibil- 
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ity  of  evidence  in  the  national  courts  in  equity  and  admiralty  oases 
is  not  governed  by  the  law  of  the  state,  but  by  the  general  rules  of 
evidence  as  established  by  the  decisions  of  the  courts  and  denned  by 
approved  authors  and  commentators.  Neither  section  858  of  the 
Revised  Statutes,  regulating  the  competency  of  witnesses  in  the  na- 
tional courts,  nor  section  914,  prescribing  the  law  of  procedure  and 
practice  in  civil  actions  at  common  law  therein,  touch  the  question. 

The  question  of  the  admissibility  of  the  opinion  of  a  non-profes- 
sional witness  upon  an  issue  of  insanity  came  before  the  supreme . 
court  lately  in  the  case  of  Connecticut  Mut.  L.  Ins.  Co.  v.  Latkrop, 
111  U.  S.  612,  S.  C.  4  Sup.  Ct.  Rep.  533,  when  it  was  held  admissi- 
ble. In  delivering  the  opinion  of  the  court  Mr.  Justice  Hablan  said: 
"Whether  an  individual  is  insane  is  not  always  best  solved  by  ab- 
struse metaphysical  speculations,  expressed  in  the  technical  language 
of  medical  science.  The  common  sense,  and,  we  may  add,  the  nat- 
ural instincts  of  mankind,  reject  the  supposition  that  only  experts 
can  approximate  certainty  upon  such  a  subject."  And  the  "judg- 
ment" of  a  non-prof essional  witness,  he  adds,  "based  upon  personal 
knowledge  of  the  circumstances  involved  in  such  an  inquiry,  certainly , 
is  of  value,  because  the  natural  and  ordinary  operations  of  the  hu- 
man intellect,  and  the  appearance  and  conduct  of  insane  persons,  as 
contrasted  with  the  appearance  and  conduot  of  persons  of  sound 
mind,  are  more  or  less  understood  and  recognized  by  every  one  of  or- 
dinary intelligence  who  comes  in  contact  with  his  species."  It  is 
not  suggested  in  the  opinion  that  any  particular  degree  of  intimacy 
should  have  existed  between  the  witness  and  the  person  whose  san- 
ity is  the  subject  of  inquiry,  but  that  the  weight  to  be  given  to  the 
witness'. opinion  must  depend  upon  the  intelligence  manifested  by  him 
on  his  examination,  "and  upon  his  opportunities  to  ascertain  all  the 
circumstances  that  should  properly  affect  any  conclusion  reached,"  , 
as  well  as  the  degree  and  character  of  the  insanity. 

Upon  the  issue  of  insanity,  the  burden  of  proof  is  on  the  plaintiffs* 
The  law  presumes  that  Parkhurst  was  sane,  and  capable  of  disposing 
of  his  property  in  any  way  he  chose.  Hall  v.  Unger,  4  Sawy.  680. 
His  commitment  to  the  insane  asylum  by  the  county  judge  of  Polk 
county  in  August,  1864,  as  an  "indigent  insane"  person,  is  prima 
facie  evidence  of  his  general  insanity  at  that  time,  and  so  long  there- 
after as  he  was  confined  in  the  asylum  in  pursuance  of  the  same. 
But  how  far,,  if  at  all,  the  result  of  this  inquiry  affects  the  question 
of  Parkhurst 's  insanity  in  February,  1864,  depends  on  circumstances. 
So  far  as  it  indicates  an  habitual  and  chronic  lunacy,  which,  in  its  nat- 
ure was  likely  to  have  existed  for  some  considerable  time  prior  thereto,; 
it  tends  to  show  unsoundness  of  mind  in  1864.  Dr.  J.  11.  Sites,  the* 
physician  who  examined  the  deceased  on  the  inquiry  before  the  county 
judge,  and  on  whose  certificate  he  was  committed  to  the  asylum,  states 
therein  that  "the  supposed  cause"  of  his  insanity  was  "religious  en-, 
thusiasm  and  self-abuse."    But  the  evidence  is  not  satisfactory  to 
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my  mind  that  Parkhurst  was  generally  insane — non-  compos  mentis — 
in  February,  1864,  or  prior  thereto,  so  that  he  was  incapable  of  mak- 
ing a  contract.  At  the  same  time,  it  is  manifest  that  he  was  drift- 
ing that  way,  or  sinking  in  the  scale  of  sanity  from  the  time  of  his 
arrest  in  I860,  and  it  is  probable  that  that  fact,  with  the  attendant 
circamstamces,  did  much  to  impair  his  mental  equilibrium.  Two  de- 
lusions or  manias  followed  this  event,  and  were  largely  consequences 
of  it:  one,  that  a  mob  in  Polk  county  purposed  to  do  him  bodily 
harm,  and  another,  that  Hosford  had  in  some  way  incurred  an  ex- 
pense or  charge  of  $ 250  in  getting  him  out  of  the  clutches  of  the  law. 
It  is  not  proved  that  Hosford  intentionally  caused,  or  directly  pro- 
moted or  encouraged,  these  delusions,  although  there  are  some  cir- 
cumstances in  the  case  calculated  to  excite  suspicion  that  he  did. 
For  instance,  at  the  time  of  the  purchase  of  the  premises,  he  under- 
took to  make  Parkhurst  believe  that  he  owed  him  interest  on  the  $250 
at  the  rate  of  2  per  centum  per  month  for  about  five  years,  which 
would  have  amounted  to  $800,  and  swallowed  up,  twice  over,  the  small 
sum  in  money  which  Parkhurst  was  expecting  to  receive  for  his  pres- 
ent necessities ;  and  this,  too,  in  the  face  of  the  fact  that  by  his  own 
admission  there  was  no  contract  to  pay  interest,  and  when  he  must 
have  known  that  by  the  act  of  October  16,  1862,  (Or.  Laws,  623,) 
then  in  force,  that  only  10  per  centum  per  annum  could  be  recovered 
in  any  case  where  there  was  no  contract  to  pay  more,  and  then  only 
for  12  per  centum  per  annum,  and  that  prior  to  that  time  there  was 
no  law  regulating  interest  in  .  the  state,  and  that  none  was  recover- 
able, except  where  there  was  a  special  contract  to  that  effect.  And 
poor  old  Parkhurst  does  not  seem  to  have  known  enough  to  dispute 
directly  this  unconscionable  claim,  but,  prompted  by  his  necessities, 
he  pushed  it  one  side,  insisting  that,  however  that  might  be,  his  prop- 
osition was  that  he  would  take  $150  over  and  above  what  he  owed 
Hosford,  be  that  more  or  less,  which  sum  was  finally  paid  him  in 
greenbacks  at  $20  more  than  their  market  value. 

But  while  it  is  not  proven  that  Hosford  is  responsible  for  the  de- 
lusions under  which  Parkhurst  labored,  it  does  satisfactorily  appear 
that  he  took  advantage  of  them  to  purchase  the  premises  for  a  grossly 
inadequate  price  from  a  man  who  had  long  confided  in  him,  and 
whom  he  knew  to  be  much  in  want  and  generally  weak  in  mind. 
This  being  the  case,  the  sale  and  conveyance  to  Hosford  was  inequi- 
table, fraudulent,  and  unjust,  (Scovill  v.  Barney,  4  Or.  291;  Holmes 
v.  Holmes,  1  Sawy.  103;  2  Pom.  Eq.  Jur.  §  928 ;)  and,  so  far  as  he  is 
concerned,  he  must  be  treated  as  trustee  for  the  heirs.  The  defend- 
ant Schindler  is  a  bona  fide  purchaser  for  a  valuable  consideration, 
unless  it  appears  that  he  had  notice  of  the  plaintiff's  equity  at  the 
time  he  made  the  purchase,  or  information  thereof  sufficient  to  put 
him  on  inquiry  whereby  he  might  have  ascertained  the  fact.  The 
only  evidence  upon  this  point  is  the  testimony  of  M.  Groisan,  a  Ger- 
man, who  appears  to  have  lived  in  the  neighborhood  from  about  1876. 
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lie  testifies  that  about  the  time  Scbindler  was  negotiating  for  the 
purchase  of  this  land  he  told  him,  substantially,  that  there  would  be 
trouble  about  it  some  day;  that  the  general  talk  was  that  Hosford 
had  gotten  the  land  unjustly  from  a  crazy  man.  This  is  denied  by 
Scbindler  in  a  general  way,  to  the  effect  that  he  had  never  heard  any- 
thing against  Hosford's  title;  and  from  the  fact  that  he  is  a  German 
and  does  not  speak  English,  and  appears  to  have  been  poorly  inter- 
preted, his  testimony  is  general,  vague,  and  indefinite.  But,  admit- 
ting that  Croisan  told  him  what  be  said  he  did,  it  is  not  sufficient  to 
charge  him  whith  either  "notice"  or  "knowledge"  of  the  plaintiff's 
equity,  or  the  invalidity  of  Hosford's  title.  It  did  not  constitute  "no- 
tice," because  Croisan  was  a  mere  stranger  to  the  property  and  the 
parties,  and  in  no  way  interested  in  the  transaction.  2  Pom.  Eq. 
Jur.  602;  Hardy  v.  Harbin,  1  Sawy.  203.  It  did  not  impart  "knowl- 
edge" of  the  plaintiffs'  equity  to  Scbindler,  because  Croisan  knew 
nothing  about  the  matter,  and  did  not  profess  to.  He  only  repeated 
what  he  said  was  rumored  in  the  neighborhood, — that  Hosford  had 
obtained  the  property  of  a  crazy  man,  unjustly,  some  16  or  more 
years  before.  Neither  was  it  sufficient  "information"  to  put  Schindler 
on  inquiry.  It  furnishes  him  no  clue  or  guide  to  an  investigation  of 
the  matter,  and  pointed  to  no  person  or  place  where  information  could 
be  obtained. 

If  a  person  about  to  purchase  an  interest  in  real  property  obtains 
or  receives  information  tending  to  show  the  existence  of  a  prior  ad- 
verse right  to  such  interest,  which  information,  considering  its  char- 
acter and  source,  is  sufficient  to  put  a  prudent  man  on  inquiry,  which 
inquiry,  if  prosecuted  with  reasonable  diligence,  would  lead  to  a  dis- 
covery of  such  prior  adverse  interest,  then  the  reasonable  inference 
is  that  he  acquired  such  knowledge  and  had  actual  notice  thereof. 
And  if  such  person  negligently,  or  for  the  purpose  of  keeping  himself 
in  ignorance,  fail  to  make  such  inquiry,  he  is  nevertheless  chargeable 
with  "notice"  of  the  facts  he  might  thereby  have  ascertained.  But 
such  person  is  not  affected  by  mere  rumors,  hearsay  statements,  vague 
suggestions,  surmises,  and  the  like,  concerning  the  existence  of  such 
prior  adverse  interest.  The  information  must  be  credible  in  its  char- 
acter and  source,  and  sufficiently  circumstantial  to  furnish  him  with 
a  palpable  clue  or  guide  by  means  of  which  he  may  investigate  the 
matter  and  ascertain  the  truth.  1  Story,  Eq.  Jur.  §  400a,-  2  Pom. 
Eq.  Jur.  §  597.  In  1881  Schindler  had  no  means  of  ascertaining 
whether  Parkhurst  was  insane  or  not  in  1864.  The  information 
which  Croisan  says  he  gave  him  on  the  subject  amounted  to  nothing. 
Even  after  this  thorough  investigation  of  the  subject  with  the  aid 
of  the  process  of  this  court,  and  the  diligence  and  astuteness  of  learned 
and  industrious  counsel,  this  court  is  unable  to  say  that  Parkhurst 
was  generally  insane  at  the  date  of  his  conveyance  to  Hosford,  and 
that,  therefore,  the  same  is  ipso  facto  void  and  of  none  effect. 

I  find  that  the  defendant  Schindler  is  a  purchaser  in  good  faith 
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and  for  a  valuable  consideration,  without  notice  or  information  of 
the  prior  equity  of  the  plaintiffs,  and  therefore  the  bill  as  to  him  must 
be  dismissed,  with  costs.  As  to  the  defendant  Hosford,  a  decree  will 
be  entered  that  within  30  days  he  convey  to  the  plaintiffs  by  a  good 
and  sufficient  deed,  with  a  warranty  against  his  own  acts,  that  por- 
tion of  the  Parkhurst  donation  not  heretofore  conveyed  by  him  to  the 
defendant  Schindler,  and  that  he  also  pay  to  the  plaintiff  a  sum  of 
money  equal  to  the  price  received  by  him  from  said  Schindler  for  the 
remainder  of  said  donation,  to-wit,  the  sum  of  $1,804.85,  together 
with  $457.22,  the  legal  interest  thereon,  from  the  date  of  the  sale  to 
Schindler,  to-wit,  August  29, 1881,  in  all  the  sum  of  $2,262.07,  and 
that  in  default  of  said  payment  within  30  days  the  plaintiffs  have 
execution  therefor.  The  bill  also  prays  for  an  account  of  the  rents 
and  profits;  but  the  matter  was  not  pressed  on  the  argument,  and  I 
have  concluded  on  the  evidence  that  the  amount  paid  Parkhurst,  with 
that  expended  in  taxes,  repairs,  and  improvements,  is  sufficient  to 
offset  the  claim  for  rents  and  profits. 


1.  Chattel  Mortgage  —  Validity  of,  when  Unrecorded,  as  against  General 

Creditors  of  an  Estate. 

A  mortgage  which  is  good  against  the  deceased  is  also  good  against  his  ad- 
ministrator and  the  creditors.  The  rule  as  laid  down  in  the  case  of  Stewart  v. 
Piatt,  101  U.  8.  731,  governs. 

2.  Bame  —  Effect  of  Written  Guaranty  of  One  Mortgagee  to  Another. 

Where  two  mortgagees  stand  on  equal  foo'ing,  nnd  are  to  be  paid  out  of  the 
same  fund,  the  promise  in  writing  of  one  mortgagee  that  he  will  see  the  other 
paid,  postpones  the  mortgage  of  the  former  and  gives  priority  to  the  latter. 
8.  Statute  of  Frauds  —  Consideration  need  not  be  Expressed — Forbear- 
ance a  Consideration.  / 

Under  the  statute  of  frauds,  where  a  promise  in  writing  is  made  to  pay  what- 
ever one  party  owes  another,  it  Is  binding,  though  no  consideration  be  expressed. 
Forbearance  to  enforce  a  debt  is  sufficient  consideration  moving  to  such  a 
promise. 


In  Equity. 

Welh,  Smith  dt  Macon,  for  complainant. 
H.  C.  Dillon,  for  defendants. 
Before  Brewer  and  Hallett,  J  J. 

Hallett,  J.,  (orally.)  A  bill  has  been  filed  by  Minnie  Sanders 
against  James  H.  Barlow  and  others,  to  enforce  a  lien  on  a  certain 
fund  in  the  hands  of  the  surviving  partner  and  administrator  of 
•Samuel  M.  Sanders,  deceased,  arising  from  a  chattel  mortgage  given 
by  Sanders,  in  his  life-time,  to  one  F.  H.  Mather,  and  by  said  Mather 
assigned  to  the  plaintiff.   The  plaintiff  was  the  wife  of  said  S.  M.  San- 


Sanders  v.  Barlow  and  others. 
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ders.  This  mortgage  was  executed  to  M.  Mather  on  the  twenty-sixth 
day  of  April,  1880,  to  secure  a  loan,  as  it  is  said,  of  the  wife's  money 
to  her  husband.    Mr.  Sanders  was  in  partnership  with  Mr.  Aux  in 
keeping  a  livery-stable,  and  the  mortgage  was  given  npon  his  inter- 
est in  that  business.    Pour  days  later,  on  the  first  of  May,  Mr.  San- 
ders gave  another  mortgage  to  William  S.  Jackson  on  the  same  prop- 
erty, to  secure  a  loan  previously  made  by  Jackson  to  him.  The 
plaintiff's  mortgage  was  not  recorded  until  after  Mr.  Sanders'  death. 
Mr.  Jackson's  mortgage  was  never  recorded.    The  bill  is  against 
Barlow,  Sanders'  administrator;  Aux,  the  surviving  partner;  Minnie 
Bell  and  Bessie  Elizabeth  Sanders,  children  of  Mr.  Sanders;  and 
Jackson,  the  other  mortgagee.    Some  question  was  made-  upon  the 
original  bill,  by  demurrer  thereto,  before  Mr.  Jackson  was  made  a 
party  to  the  suit,  as  to  the  effect  of  this  mortgage;  whether  it  could 
be  asserted  against  the  rights  of  the  general  creditors  of  the  estate, 
not  having  been  put  on  record  during  the  life-time  of  Mr.  Sanders, 
nor  until  after  the  debt  from  him  to  the  plaintiff  had  become  due. 
It  should  be  remarked,  also,  while  the  plaintiff's  debt  was  overdue 
a  month  or  more  at  the  time  of  Mr.  Sanders'  death,  and  before  the 
mortgage  was  recorded,  some  part  of  Mr.  Jackson's  debt  had  also 
become  due  prior  to  that  time,  but  not  the  whole  of  it,  I  believe. 
Upon  that  question,  as  to  the  validity  of  the  mortgage  against  the 
general  creditors  of  the  estate  upon  demurrer  to  the  original  bill,  it 
was  thought  that  the  case  of  Stewart  v.  Piatt,  101  U.  S.  731,  would 
control;  and  according  to  the  doctrine  of  that  case,  the  mortgage,  be- 
ing good  against  the  deceased,  was  good  also  against  his  adminis- 
trator and  the  creditors.    This  point  was  raised  again  here  in  argu- 
ment on  the  final  hearing,  but  it  is  not  considered  necessary  to  go 
over  the  authorities  again  on  this  subject.    Undoubtedly  a  different 
rule  is  laid  down  in  some  oases  in  the  supreme  court,  and  certainly 
it  is  in  some  of  the  courts  of  the  states.    But  this  is  the  latest  case, 
and  we  are  to  follow  the  last  one,  whatever  it  may  be. 

Upon  this  hearing  another  question  has  arisen  between  these  mort- 
gagees. Assuming  the  general  rule  that  the  first  in  time  shall  be 
the  first  in  right,  and  that  these  mortgages  stand  upon  an  equal  foot- 
ing otherwise,  the  question  has  arisen  as  to  whether  a  certain  paper, 
executed  by  Mrs.  Sanders  during  her  husband's  last  illness,  shall  be 
sufficient  to  give  priority  to  Mr.  Jackson's  mortgage.  This  letter 
bears  date  September  29, 1880,  and  is  addressed  to  William  S.  Jack- 
son, and  is  as  follows : 

"Dear  Sir:  Mr.  Sanders  is  too  sick  to  attend  to  business,  and  I  wish  to  say 
that  I  will  be  responsible  for  whatever  he  owes  you  or  the  El  Paso  County 
Bank,  and  see  that  the  same  is  paid. 


As  to  the  circumstances  under  which  this  paper  was  given,  it  seems  , 
from  the  testimony  of  Mr.  Barlow  and  Mr.  Jackson,  who  are  the  only 
ones  who  speak  of  it,  that  Mrs.  Sanders  came  to  the  bank,  in  which 


[Signed] 


"Mrs.  8.  M.  Sanders. 
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Mr.  Jackson  is  interested,  and  expressed  a  desire  to  see  Mr.  Jackson 
with  reference  to  the  indebtedness  of  Mr.  Sanders  to  the  bank.  Mr. 
Jackson  was  informed  of  this  soon  afterwards,  within  an  hoar  or  so 
perhaps,  when  he  came  to  the  bank,  bat  he  was  not  in  just  at  the 
moment  she  called.  Upon  receiving  this  information  from  Mr.  Bar- 
low, Mr.  Jackson  said  that  he  would  be  satisfied  if  Mrs.  Sanders  would 
give  her  written  obligation  to  become  responsible  for  the  money  due 
to  him.  Mr.  Barlow  proceeded  to  his  own  house,  where  he  soon  after 
met  Mrs.  Sanders.  It  seems  there  was  some  understanding  between 
them  that  they  should  meet  there,  and  she  was  informed  of  Mr.  Jack- 
son's wishes  in  the  premises  when  she  wrote  this  note.  Whether  it 
was  in  consequence  of  any  step  taken  by  Mr.  Jackson  towards  fore- 
closing the  mortgage,  or  taking  possession  of  the  property  with  the 
view  to  secure  his  claim  and  collect  his  debt,  does  not  appear,  except 
that  Mr.  Jackson  states  that  he  was  about  to  proceed  in  that  way. 
And  Mr.  Barlow  also  says  that  Mr.  Jackson  was  moving  in  the  mat- 
ter. So  far  as  Mrs.  Sanders'  action  in  the  premises  is  concerned,  it 
would  seem  that  she  was  acting  by  her  husband's  request;  that  he 
had  become  anxious  in  the  matter.    This  is  Mr.  Barlow's  testimony : 

"I  know  that  Mrs.  Sanders  sent  word  to  the  bank  to  see  Mr.  Jackson  and 
myself  in  regard  to  the  amount  that  Mr.  Sanders  owed  Mr.  Jackson,  and 
would  like  to  see  one  of  us,  and  I  went  to  see  Mrs.  Sanders,  who  was  then  at 
my  house,  and  she  stated  to  me  that  Mr.  Sanders  was  very  nervous  over  his 
indebtedness  to  Mr.  Jackson,  and  that  every  one  coming  in  he  would  inquire 
if  that  was  Mr.  Jackson.  She  stated  to  me  that  she  would  see  this  indebted- 
ness paid;  that  she  had  ample  means  to  make  it  good.  She  then  asked  me  to 
see  Mr.  Jackson,  and  see  what  would  be  satisfactory.  Air.  Jackson's  mort- 
gage was  then  due,  and  he  was  moving  to  take  possession  of  the  property, 
or  get  a  new  mortgage  to  secure  it,  and  Mrs.  Sanders  said  her  husband  was 
too  sick  to  attend  to  business.  1  then  saw  Mr.  Jackson,  and  he  said  that  if 
Mrs.  Sanders  would  write  him  to  that  effect,  in  writing,  that  he  would  be 
content.  I  told  Mrs.  Sanders  what  Mr.  Jackson  said,  and  she  said  that  that 
was  what  she  wanted  to  do,  and  did  write  a  letter  to  that  effect,  saying  she 
would  see  the  claim  paid." 

Mr.  Jackson  said : 

"After  she  had  first  sent  me  word  that  I  could  not  see  Mr. Sanders  because 
he  was  too  sick,  but  that  she  would  see  me  paid,  I  then  asked  Mr.  Barlow  to 
have  her  put  it  in  writing,  which  she  did.  She  was  the  first  one  who  sug- 
gested that  she  would  see  me  paid ;  otherwise,  I  should  proceed  to  take  posses- 
sion of  the  property  under  my  chattel  mortgage." 

The  plaintiff  was  not  examined  upon  this  question  as  to  the  cir- 
cumstances under  which  this  paper  was  given,  and  so  there  is  noth- 
ing in  the  record  on  the  subject  except  the  statement  of  these  two 
witnesses.  Now,  if  this  is  to  be  regarded  as  a  valid  agreement,  made 
upon  sufficient  consideration, — a  forbearance  by  Jackson  to  sue,  or  to 
press  his  claim  against  the  personal  property, — it  seems  to  me  that 
the  effect  of  it  would  be  to  postpone  the  plaintiff's  mortgage  to  that 
of  the  defendant  Jackson;  because,  if  two  persons  have  a  claim  upon 
the  same  fund  in  respect  to  demands  of  equal  dignity,  and  one  of 
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them  is  liable  to  the  other  for  the  payment  of  the  same  demand,  I 
should  say  that  he  who  is  liable  for  the  ultimate  payment  of  the 
money  would  be  postponed  to  the  other.  At  the  argument  I  sug- 
gested that  there  would  be  some  difficulty  about  this  writing,  and 
counsel  said  that  if  so  it  must  be  as  an  estoppel  on  the  part  of  this 
woman  to  assert  any  claim  under  her  mortgage;  and  it  seemed  to 
me  so  then.  But  upon  looking  at  the  matter  more  closely,  consider- 
ing the  fact  that  she  does  not  seek  to  avoid  her  promise  in  any  way, 
that  there  is  nothing  to  show  that  she  then  knew  of  the  Jackson 
mortgage,  or  had  any  knowledge  of  it,  and  consequently  she  could 
not  know  that  she  was  postponing  this  demand  upon  that  property, 
I  should  say  that  it  lacks  the  essential  elements  of  an  estoppel.  In 
so  far  as  Jackson  may  have  been  misled  to  his  prejudice  by  her 
promise  to  pay,  there  may  be  one  element  of  estoppel,  but  the  others 
seem  to  be  wanting.  Aside  from  any  question  of  estoppel,  assuming 
that  there  is  nothing  in  the  nature  of  deceit  in  any  of  these  transac- 
tions, if  there  be  a  valid  promise  from  the  plaintiff  to  the  defendant 
Jackson  to  pay  his  debt,  it  must  be  that  he  has  a  prior  right  to  re- 
cover from  this  fund.  It  is  said  that  the  fund  is  hardly  sufficient  to 
pay  one  of  these  parties,  not  both.  If  that  be  true,  there  cannot  be 
much  propriety  in  allowing  her  to  take  the  fund  in  the  first  instance, 
to  be  subject  to  another  action  upon  this  agreement,  on  the  part  of 
Jackson,  to  recover  it.  But  in  that  respect  the  agreement  is  not  well 
pleaded  in  the  answer.  First,  it  occurred  to  me  that  it  might,  per- 
haps, be  necessary  for  Mr.  Jackson  to  file  a  cross-bill  to  assert  his 
claim  to  the  fund.  But  of  that  I  have  some  doubt.  It  would  seem 
to  be  sufficient  for  him  and  the  others  to  rely  upon  any  valid  claim 
that  they  may  have  to  the  fund,  without  seeking  to  assert  here  such 
a  right  to  it  as  can  be  given  by  decree ;  and  as  to  his  ability  to  assert 
such  a  demand  in  this  court  against  the  surviving  partner  and  the 
administrator,  who  are  citizens  of  this  state,  as  well  as  against  the 
plaintiff,  who  is  a  citizen  of  another  state,  there  may  be  some  doubt. 
I  do  not  see  before  me  the  joint  answer  of  the  defendants  which  was 
filed  to  the  amended  bill,  but  in  that  answer  there  is  some  mention 
of  this  paper, — a  very  slight  one ;  but  it  is  not  sufficiently  pleaded  to 
establish  it  as  a  valid  agreement  between  the  parties.  Of  course,  to 
make  it  such,  it  must  be  shown  to  have  been  given  upon  good  consid- 
eration, and  as  a  guaranty  of  the  debt  of  another,  and  the  facts  in 
relation  to  it  must  be  set  up.  There  may  be  also  some  question  as 
to  whether  the  agreement  is  sufficient  under  the  statute  of  frauds,  as 
not  expressing  a  consideration.  But  to  that  I  have  not  given  much 
attention,  except  to  notice  that  in  this  clause  of  the  statute  of  frauds 
there  is  nothing  said  as  to  the  consideration,  while  in  other  clauses 
of  the  same  statute  it  is  provided  that  the  consideration  shall  be  ex- 
pressed in  the  agreement;  and  I  observe  that  in  two  cases  in  the  su- 
preme court  of  the  United  States  such  agreements  were  upheld,  al- 
though the  consideration  was  not  expressed  in  them.    But  upon  the 
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construction  given  to  the  statutes  of  frauds  in  the  states  trora  which 
they  were  removed, — that  is,  from  Virginia  and  New  York, — they  are 
early  cases;  one  in  6  Granch,  I  believe,  and  the  other  in  1  Pet.  It 
seems  the  supreme  court  of  the  United  States  follows  the  construc- 
tion given  in  the  courts  of  the  state,  and  I  am  not  aware  that  this 
question  has  been  ruled  on  in  the  supreme  court  of  this  state.  But 
I  have  arrived  at  the  conclusion  that  to  establish  the  ultimate  rights 
of  these  parties,  and  prevent  further  controversy  in  respect  to  the 
matters  involved,  the  defendant  should  be  allowed  to  set  up  this 
agreement  in  their  answer  in  a  manner  to  establish  it,  if  that  can  be 
done;  and  upon  that  the  plaintiff  may,  if  she  sees  proper,  have  an 
opportunity  to  give  her  testimony  in  respect  to  it;  and  the  other  par- 
ties can  give  further  testimony  upon  that  issue  if  they  see  proper. 
That  I  regard  as  now  the  only  question  in  the  case.  If  that  should 
be  determined  for  the  plaintiff,  she  would  be  entitled  to  a  decree;  if 
against  her,  of  course  the  bill  must  be  dismissed. 

Brewer,  J.  In  the  case  of  Sanders  v.  Barlow  the  facts  are  these : 
Mr.  Sanders,  in  his  life- time,  executed  two  chattel  mortgages — one  to 
the  father  of  his  wife,  and  one,  a  few  days  later,  to  Mr.  Jackson; 
that  to  the  father  of  his  wife  being  transferred  by  him  to  Mrs.  San- 
ders. Neither  mortgage  was  placed  on  record  or  on  file  prior  to  the 
death  of  Mr.  Sanders,  yet,  for  the  purposes  of  this  case,  both  must 
be  taken  to  have  been  given  for  value,  and  to  have  been  valid  as 
against  the  mortgagor  and  those  claiming  under  him.  Pending  the 
last  sickness  of  Mr.  Sanders,  and  after  the  Jackson  mortgage  became 
due,  Mrs.  Sanders  executed  this  paper.  It  it  addressed  to  Mr.  Jaok- 
son,  and  reads  as  follows:  "Dear  Sir:  Mr.  Sanders  is  too  sick  to 
attend  to  business,  and  I  wish  to  say  that  I  will  be  responsible  for 
whatever  he  owes  you  and  the  El  Paso  Co.  Bank,  and  will  see  that 
the  same  is  paid."  And  this  is  signed  by  her.  The  case  was  sub- 
mitted on  the  testimony  then  taken  to  my  brother  Hallett,  at  the  last 
term,  I  believe,  who,  finding  both  mortgages  to  be  valid  as  against 
the  mortgagor  and  those  claiming  under  him,  said  that  in  reference 
to  this  paper  the  testimony  and  pleadings  were  not  sufficiently  full 
to  determine  whether  the  effect  of  this  instrument  was  to  subordinate 
the  claims  of  Mrs.  Sanders  to  this  of  Mr.  Jackson, — that  is,  to  post- 
pone her  mortgage  to  his, — and  therefore  directed  some  additional 
pleadings  to  be  filed,  and  gave  the  parties  leave  to  take  additional 
testimony  to  explain  the  circumstances  which  attended  the  making 
of  this  letter,  and  such  pleadings  were  filed  and  testimony  taken. 
Mrs.  Sanders  denies  ever  giving  the  letter;  but,  comparing  her  signa- 
ture to  the  deposition  with  the  signature  to  the  letter,  there  is  very 
little  reason  to  doubt  but  what  she  did  sign  the  letter.  Further  than 
that,  other  testimony  is  to  the  effect  that  she  did  execute  it,  and  it 
must  be  held  that  she  did  sign  -and  send  it.  But,  denying  this,  she 
gives  no  explanation  of  the  circumstances  under  which  it  was  writ- 
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ten.  From  the  testimony  of  Mr.  Jackson  and  Mr.  Barlow  it  appears— 
and  in  some  measure  the  testimony  of  Mr.  Jackson  is  corroborated 
by  that  of  Mr.  Aux — that  Mr.  Jackson,  after  the  maturity  of  the  note 
secured  by  his  mortgage,  while  taking  no  legal  measures,  having 
commenced  no  suit,  yet  went  to  the  place  where  the  stock  mortgaged 
was,  and  took  an  inventory,  and  was  preparing  to  institute  proceed- 
ings. At  this  time  Mr.  Sanders  was  sick  with  what  proved  to  be  his 
final  sickness,  and  Mrs.  Sanders  went  to  the  bank  to  see  Mr.  Jack- 
son, but  not  finding  him  in,  told  Mr.  Barlow  that  Mr.  Sanders  was 
very  much  worried  about  his  indebtedness  to  Mr.  Jackson;  that  he 
was  very  nervous,  and  if  any  one  called  at  the  house  he  at  once  asked 
if  it  was  Mr.  Jackson;  that  he  was  too  sick  to  attend  to  business,  and 
she  wanted  to  do  something  about  it.  He  told  her  be  would  see  Mr. 
Jackson  and  let  him  know.  In  this  interview  she  said  she  was  pos- 
sessed of  some  means,  and  that  whatever  Mr.  Sanders  owed  to  Mr. 
Jackson  she  would  pay.  Mr.  Barlow  told  Mr.  Jackson  of  the  inter- 
view, and  he  said  it  was  all  right  if  she  would  sign  a  paper  or  letter 
to  that  effect.  He  went  to  her  and  told  her,  and  she  was  satisfied 
and  executed  this  paper,  and  Mr.  Jackson  desisted  from  all  further 
proceedings  or  effort  to  enforee  his  claim.  * 

Now,  the  question  is,  whether  the  effect  of  this  agreement  post- 
pones her  claim  to  his.  The  validity  of  such  an  instrument  under 
the  statute  of  frauds  has  been  carefully  argued  by  counsel.  It  has 
been  said  that  it  is  not  valid  under  such  statute  for  three  reasons : 
First,  the  parties  did  not  specify  the  amount  of  the  promise,  but  it  is 
a  promise  to  pay  whatever  he  owes  you,  and  it  is  said  that  it  is  not 
valid,  because  it  leaves  open  to  parol  testimony  the  amount  which 
the  party  promised  to  pay;  and,  secondly,  that  no  consideration  is 
expressed  in  the  letter;  and,  third,  that  there  was  no  consideration. 

Reversing  the  order  of  these  questions,  we  think  there  was  a  con- 
sideration. Forbearance  to  enforce  a  debt  is  a  consideration  for  a 
promise.  That  Mr.  Jackson  might  have  taken  legal  means  to  enforce 
bis  right  is  unquestionable;  but  he  forbore,  and  the  act  of  forbear- 
ance is  consideration  for  a  promise. 

Secondly,  it  is  not  necessary  in  a  promise  of  this  kind  that  the  con- 
sideration should  be  named.  The  language  of  this  section  of  the 
statute  is,  "any  promise  must  be  in  writing;"  not. any  agreement, 
as  in  some  other  portions,  and  as  to  which  there  have  been  wide  dif- 
ferences of  opinion  in  the  decisions  of  courts  for  many  years.  So 
far  as  the  first  question  is  concerned,  i.  e.,  as  to  the  failure  to  state 
the  sum  which  she  promised  to  pay,  my  own  judgment  is  that  even 
as  an  obligation  under  the  statute  of  frauds  the  contract  would  be 
good, — "whatever  can  be  made  certain  is  certain;"  that  whenever  a 
party  promises  to  pay  whatever  is  owed  by  one  to  another,  it  is  suffi- 
cient, although  no  sum  is  named.  Just  as  a  promise  by  one  party 
to  convey  all  the  real  estate  he  owns  in  a  county  is  good  as  a  con- 
tract, although  it  takes  testimony  to  prove  what  that  real  estate  is. 
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But  it  is  not  necessary  to  go  so  far  as  this  in  this  instance,  but  it  is 
only  necessary  to  say  that  this  is  an  agreement  which,  whether  good 
or  not  under  the  statute  of  frauds,  is  binding  so  far  as  to  postpone 
her  rights  to  his,  and  it  is  plain  to  me  that  her  claim  should  be  post- 
poned. 

This  is  an  equitable  action,  and  I  think  it  is  enough  to  hold  that, 
equitably,  she  is  bound  by  that  agreement.  Generally,  it  is  equitable 
that  a  party  perform  his  promises;  and  it  is  inequitable  that  he  be 
released  from  its  obligations  by  reason  of  any  mere  technicality. 
So,  it  is  equitable  that  she,  having  written  this  letter  and  made  these 
promises,  with  knowledge  of  what  it  imported,  cannot  now  be  per- 
mitted to  repudiate  it.  It  is  always  a  presumption  that  one  making 
a  promise  like  this  to  pay  an  indebtedness  knows  all  that  is  included 
in  that  promise.  But,  further,  we  have  the  testimony  of  Mr.  Bar- 
low that  she  did  know  of  the  debt  and  mortgage;  hence  no  question 
of  misunderstanding  or  mistake  arises,  and  equitably  she  is  bound  by 
this  promise. 

My  conclusion,  therefore,  is  that,  equitably,  she  is  bound  by  this  let- 
ter^and  that  thereby  she  postponed  her  rights  in  the  property  to  Mr. 
Jackson;  and  that,  in  accordance  with  the  conclusion  reached  by 
Judge  Hallett  in  a  prior  opinion,  the  bill  must  be  dismissed. 


1.  Municd?al  Bonds— Railroad  Subschdttion— Tennessee  Code,  ff  1142-1165 

— Acts  op  Tennessee,  1871,  e.  50— Code  §  491a— Act  1872,  c  20 — Constitu- 
tion of  Tennessee,  Art.  2,  $  29. 

There  is  nothing  in  the  constitution  of  Tennessee,  art.  2,  {  29,  or  the  act  of 
1871,  c  50,  Code,  i  491a,  to  enforce  it,  nor  in  the  Code,  f  f  1142-1165,  nor  in  the 
act  of  1872,  c.  20,  to  authorize  municipalities  in  Tennessee  to  issue  bonds  in 
aid  of  a  railroad  enterprise,  cither  directly  or  in  payment  of  subscriptions  to 
its  capital  stock. 

2.  Same  Subject— Implied  Powers. 

Neither  can  the  power  to  issue  such  bonds  be  implied  from  any  power  con- 
ferred by  these  acts,  nor  from  the  general  law  governing  municipalities.  It 
can  only  exist  by  some  special  law  applicable  to  the  particular  municipality,  or 
some  general  law  granting  it.  The  doctrine  of  the  case  of  Qreen  v.  Town  of 
Byeraburg,  2  Flippin,  477,  on  this  subject,  reasserted. 

3.  Same  Subject— Case  in  Judgment. 

Where  a  town,  by  a  vote  of  the  people, subscribed  $12,000  in  aid  of  a  railroad 
enterprise  in  considerat  ion  that  the  road  should  pass  through  said  town,  issued 
its  bonds  for  that  sum,  and  received  a  like  sum  in  the  stock  of  the  railroad 
company,  field,  that  the  bonds  were  void  for  want  of  legislative  authority 
to  issue  them. 
L  Same  Subject— Recitals— Estoppel. 

And  where  the  bonds  recited  on  their  face  that  they  were  isssued  "in  pur- 
suance of  law,"  and  one  of  the  statutes  relied  on  provided  that  towns  having 
more  than  1,000  inhabitants  might  issue  bonds  in  rjayment  of  their  matured 
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liabilities,  the  recital  does  not  estop  the  town  from  showing  that  in  fact  it 
did  not  have  the  requisite  population  ;  because  neither  by  the  statutes  nor  by 
any  other  law  was  the  duty  devolved  on  the  officials  Issuing  the  bonds,  or  the 
town  itself,  to  ascertain  the  population.  It  was  a  matter  in  pais,  as  much 
open  to  the  payee  and  holders  of  the  bonds  to  ascertain  as  to  the  town  itself. 

5.  Save  Subject — Res  Adjodioata— Consent  Decree — Ratification. 

Nor  is  the  town  estopped  from  making  the  defense  of  a  want  of  legislative 
power  by  reason  of  the  fact  that  certain  tax-payers  and  the  board  of  mayor 
and  aldermen  filed  a  bill  in  chancery  setting  up  the  want  of  power  and  en- 
joining the  original  holder  from  negotiating  the  bonds;  in  wbich  suit,  the 
railroad  company  having  demurred,  there  was  a  compromise  agreement  be- 
tween the  parties  that  the  town  should  take  the  stock  and  issue  the  bonds, 
that  the  court  should  declare  them  valid,  overrule  the  demurrer  and  dismiss 
the  bill ;  and  that  in  pursuance  of  tho  agreement  a  decree  was,  by  consent  of 
parties,  entered  on  the  minutes  of  the  court  reciting  the  agreement  and  de- 
creeing according  to  its  terms.  Such  decrees,  when  pleaded  as  ret  adjudicate, 
are  not  binding,  and  a  town  cannot  by  such  a  process  either  ratify  its  void 
bonds  or  preclude  itself  from  making  the  defense  when  sued  upon  the  cou- 
pons by  a  subsequent  holder  for  value.  Conflicting  authorities  on  this  subject 
reviewed,  and  the  rule  stated  with  its  limitations  and  restrictions. 

6.  Practice—  Waiving  Jury— Rev.  St.  f  649. 

The  population  to  submit  a  case  to  the  court  without  a  jury  must  distinctly 
waive  a  jury  according  to  the  terms  of  the  statute. 

This  suit  was  brought  to  recover  of  the  defendant  an  indebtedness 
evidenced  by  144  coupons  of  $35  each,  cut  from  its  certain  12  bonds, 
together  with  7  per  ceut.  interest  thereon.  The  defendant  filed  a 
plea  of  non  est  factum  under  oath,  and  a  plea  that  plaintiffs  were  not 
bona  fide  holders,  without  notice,  etc.  The  plaintiffs  joined  issue,  and, 
under  the  Tennessee  practice,  by  leave  of  the  court,  further  filed  a 
replication,  to  which  the  defendant  rejoined,  and  plaintiffs  demurred 
to  the  rejoinder.  The  replication,  rejoinder,  and  demurrer  are  as 
follows : 

REPLICATION. 

And  the  said  plaintiff  comes,  and  for  replication  to  the  defendant's  plea 
above,  says  that  heretofore,  in  the  chancery  court  for  the  county  of  Gibson, 
in  Tennessee,  at  Humboldt,  and  before  one  of  the  chancellors  of  said  state, 
the  defendant  instituted  suit  against  the  payee  of  said  bonds,  and  certain 
other  persons,  holders  thereof,  by  filing  its  bill  in  said  chancery  court  against 
said  Mississippi  Central  Railroad  Company,  H.  S.  McComb,  and  others,  alleg- 
ing that  said  bonds  were  invalid,  and  praying  to  have  same  so  adjudged,  and 
to  be  surrendered  to  the  defendant  herein  and  cancelled;  and  thereafter,  tc- 
wit,  on  the  day  of  January,  1875,  in  said  chancery  court,  a  court  of  com- 
petent jurisdiction,  said  parties,  complainants  and  defendant,  being  before 
the  court,  a  decree  final  was  rendered,  adjudging  and  decreeing  that  said 
bonds  and  coupons  were  legal,  and  valid  and  binding  obligations  against  said 
complainant  therein,  the  town  of  Milan,  who  is  the  same  defendant  herein, 
a  full  and  true  copy  of  which  decree  is  herewith  filed  as  a  part  and  parcel  of 
this  replication,  as  though  herein  set  forth  in  so  many  words.  Wherefore  the 
plaintiff  says  that  said  matters  are  res  adjudicata,  and  this  the  plaintiffs  re- 
ply to  defendants'  said  plea  above,  and  are  ready  to  verify,  etc. 

Holmes  Cummins,  Attorney  for  Plaintiff. 

REJOINDER. 

(1)  And  now  comes  the  defendant,  and,  for  rejoinder  to  the  plaintiff's 
replication  setting  up  the  defense  of  res  adjudicata,  says  that  the  said  decree 
relied  upon  for  said  defense,  while  rendered  in  the  cause  mentioned  in  said 
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replication,  is  not  conclusive  on  it  and  ought  not  to  affect  its  right,  and  be- 
cause it  avers,  sets  forth,  and  pleads  that  said  decree  was  brought  about  and 
procured  by  imposition,  combination,  and  fraud  between  the  said  A.  M.  West, 
as  vice-president  of  the  New  Orleans,  St.  Louis  &  Chicago  Railroad  Company, 
and  the  agents  and  attorneys  of  this  defendant,  by  which  a  decision  and  sen- 
tence in  said  cause  of  the  court  upon  the  matters  involved  for  trial  were  pre- 
vented, and  that  said  decree  was  designed  as  no  honest  exposition  of  the 
merits  of  the  case,  but  was  brought  about,  allowed,  and  consented  to  for  the 
purpose  of  giving  the  same  effect  as  res  adjudicate,  upon  points  in  litigation 
not  ltonestly  contested.  (2)  And  for  further  rejoinder  to  said  plea  of  res  ad- 
judicate, this  defendant  says  it  ought  not  to  be  concluded  or  estopped  by  said 
decree,  because  it  was  not  the  result  of  honest  litigation  or  the  judgment  of 
the  court  upon  the  issues  involved  in  said  cause,  but  was  brought  about  and 
founded  upon  the  unauthorized  consent  of  certain  agents  and  attorneys  of 
defendant,  who  had  no  power  to  give  such  consent  or  bind  defendant  in  the 
premises.  (3)  And  for  further  rejoinder  to  said  plea  of  res  adjudicata  the 
defendant  says  that  it  ought  not  to  be  concluded  by  said  decree,  for  the  reason 
that  the  same  was  not  rendered  upon  the  issues  involved  in  the  cause  in  which 
it  was  pronounced,  and  the  court  rendering  the  same  was  without  power  to 
bind  or  conclude  .this  defendant  thereby.  (4)  And  for  further  rejoinder  the 
defendant  says  it  is  not  concluded  by  said  decree,  because  it  was  not  rendered 
in  favor  of  a  party  to  the  record,  but  in  the  interest  and  behalf  of  a  stranger 
thereto,  who  colluded  with  the  agents  and  attorneys  of  this  defendant,  and 
thereby  prevented  and  defeated  the  honest  and  earnest  litigation  which  said 
cause  was  instituted  for  the  purpose  of  having  tried  and  determined.  (5) 
And  for  further  rejoinder,  the  defendant  says  it  ought  not  to  be  concluded  by 
said  decree,  because  the  suit  in  which  it  was  pronounced  was  begun  by  de- 
fendant for  the  purpose  of  honestly  and  earnestly  contesting  and  having  de- 
clared void  certain  so-called  bonds  executed  in  the  name  of  the  defendant, 
but  without  authority  or  power  to  bind  defendant  by  the  same,  and  thereafter 
certain  persons  combined  with  the  agents  and  attorneys  of  this  defendant  to 
defeat  the  purposes  of  said  litigation  and  to  procure  a  decree  without  trial 
and  sentence  of  the  court,  but  by  the  unauthorized  consent  of  the  agents  and 
attorneys  of  defendant,  and,  without  the  point  being,  in  fact,  litigated,  to 
have  said  bonds  declared  valid  and  binding  obligations  of  this  defendant,  in 
the  manner  so  stated  in  said  decree,  all  of  which  was  the  result  of  fraud  and 
collusion,  therefore  without  force  and  effect  as  res  adjudicate.;  the  said  bonds 
so  pretended  to  be  declared  valid  by  said  fictitious  litigation  being  the  same 
bonds  on  which  the  coupons  sued  on  in  this  action  were  attacked. 


In  this  cause  said  plaintiffs  demur  to  the  several  rejoinders  filed  herein  by 
the  defendant  to  the  replication  of  the  plaintiff  herein,  and  for  causes  of  de- 
murrer say:  First.  Neither  of  said  rejoinders,  nor  the  matters  therein  set 
up  and  pleaded,  constitute  any  defense  in  law,  and  are  not  sufficient  in  law 
for  answer  or  defense  to  plaintiffs'  said  replication  of  res  adjudicata  or  es- 
toppel by  judicial  decree.  Second.  That  defendant,  having  been  a  party  to 
said  cause  and  decree,  set  up  and  pleaded  in  plaintiffs'  said  replication,  cannot 
be  heard  in  this  collateral  proceeding  to  aver  or  plead  that  said  decree  final, 
etc.;  was  procured  by  fraud  or  collusion  or  imposition.  Said  defendant  being 
a  party  to  that  cause  and  that  decree,  can  only  avail  itself  of  such  matter 
against  it  by  a  direct  proceeding  to  annul  the  said  decree  for  such  fraud,  etc. 
Third.  That  defendant  in  this  collateral  proceeding  cannot  avail  itself  of  the 
matter  that  the  actiou  of  its  agents,  in  consenting  to  said  decree  set  up  by 


Sp'l  Hill,  and 
Gantt  &  Patterson, 
-  Attorneys. 
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plaintiffs  in  their  said  replication,  was  unauthorized,  etc.,  because  defendant 
can  only  act  through  its  mayor,  its  chief  executive,  and  to  impeach  said  de- 
cree for  that  account  must  so  do  in  a  direct  proceeding  for  that  end,  defend- 
ant having  been  a  party  thereto.  Fourth.  That  said  chancery  court  being  a 
court  of  general  jurisdiction,  and  in  said  cause  that  jurisdiction  having  been 
invoked  by  defendant  as  complainant  therein,  it  is  concluded  by  said  final  de- 
cree as  to  all  questions  involved  in  the  subject-matter  therein,  and  said  decree 
adjudges  the  same  issue  against  defendant  that  it  now  sets  up  anew.  Fifth. 
And  that  defendant,  being  a  party  to  said  cause  and  said  decree,  is  bound 
thereby  until  same  has  been  set  aside  in  a  direct  proceeding  for  that  end,  and 
cannot  in  this  collateral  proceeding  plead  that  either  a  stranger  or  a  party 
thereto  colluded  with  defendants'  agents  to  prevent  and  defeat  honest  and 
earnest  litigation  therein. 
Wherefore,  etc  Holmes  Cummins, 

Attorneys  for  Plaintiffs. 

The  following  stipulation  of  the  parties  was  thereupon  entefed  into 
and  filed  as  a  part  of  the  record  in  the  suit : 

STIPULATION. 

In  this  cause  it  is  agreed  between  the  parties  that  the  statements  herein 
are  true,  and  the  same  may  be  used  and  relied  on  by  either  or  both  parties,  as 
evidence  on  any  hearing  or  trial  of  this  cause,  or  on  any  motion  for  a  new 
trial,  same  being  the  facts  connected  with  matters  in  controversy,  viz.: 

First.  That  the  coupons  sued  on  were  issued  with  and  represent  interest 
upon  bonds  issued  by  defendant  in  payment  of  a  stock  subscription  made  by 

defendant  on  the  day  of  ,  187 — ,  to  the  Mississippi  Central 

Railroad  Comp  my.  Said  subscription  was  for  the  sum  of  $12,000,  and  in 
payment  thereof  (12)  twelve  bonds,  each  for  the  sum  of  81,000.  were  issued, 

bearing  date  the  day  of  ,  187— ,  and  payable  20  years  thereafter, 

with  said  coupons  and  others  of  like  amounts  thereto  attached,  representing 
the  interest  on  said  bonds. 

Second.  That  at  the  time  of  making  such  subscription  said  railroad  com- 
pany was  about  to  extend  its  line  from  Jackson,  Tennessee,  to  Cairo,  Illinois, 
and  said  subscription  was  to  aid  in  making  such  extension,  and  to  secure  its 
location  through  defendant's  town. 

Third.  That  said  railroad  extension  was  completed  on  the  day  of 

 ,  1873,  the  same  running  through  defendant's  town  limits  as  it  stipu- 
lated for;  and  the  same  has  been  operated  ever  since  that  date. 

Fourth.  The  following  is  a  copy  of  one  of  said  bonds,  the  others  being  the 
same  except  as  to  numbers: 

"No.  1.  $1,000. 
"State  of  Tennessee,  Town  of  Milan: 

"Be  it  known,  that  the  town  of  Milan,  by  its  mayor  and  aldermen,  in  con- 
sideration of  the  location  of  the  Mississippi  Central  Railroad  by  said  town, 
the  citizens  thereof,  in  pursuance  of  the  laws  of  Tennessee  authorizing  the 
same,  have  agreed  to  issue  bonds  payable  on  twenty  years'  time,  to  the  amount 
of  twelve  thousand  dollars,  with  annual  interest  at  seven  per  cent.,  with 
coupons  attached,  in  bonds  of  one  thousand  dollars  each. 

"And  whereas,  the  people  of  Milan  voted  the  same  by  a  majority,  and  in 
the  form  required  by  law,  the  vote  being  in  pursuance  of  due  notice,  and  in 
.all  respects  according  to  the  laws  of  Tennessee,  said  bonds  to  be  payable  to 
the  Mississippi  Central  Railroad,  under  lease  and  control  of  the  Southern 
Railroad  Association. 

"Now,  be  it  known,  that  the  town  of  Milan,  by  its  mayor  and  aldermen, 
in  pursuance  of  the  authority  given  by  the  people  thereof,  and  in  obedience 
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to  the  duty  required  of  them,  issues,  and  delivers  this  bond,  being  one  of 
twelve,  and  said  town  of  Milan  hereby  acknowledges  iteelf  to  owe  and  be  in- 
debted to  or  bearer  in  the  sum  of  one  thousand  dollars,  which  sum  said 

town  of  Milan  binds  itself  to  pay  in  lawful  money  of  the  United  States  to 
the  Mississippi  Central  Railroad  Company,  or  to  the  order  of  the  Southern 
Railroad  Association  or  bearer,  in  the  city  of  New  York,  on  or  before  the  first 
day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
three,  with  interest  at  the  rate  of  seven  per  cent,  per  annum,  payable  annu- 
ally on  the  first  day  of  July  of  each  year,  on  presentation  of  the  proper  coupons 
hereto  annexed.  And  the  town  of  Milan,  by  its  mayor  and  alderman,  hereby 
pledges  the  legal  responsibility  and  the  faith  of  said  town  for  the  payment  of 
said  coupons  and  bond  according  to  the  terms  and  effect  hereof. 

"In  testimony  whereof,  the  mayor  and  aldermen  of  the  town  of  Milan  have 
caused  the  signature  of  the  mayor  to  be  hereto  set,  and  the  seal  of  the  corpo- 
ration to  be  affixed,  this  first  day  of  July,  1878,  A.  D. 

"A.  Jordan, 

[l.  s.]  "Mayor  of  the  Town  of  Milan." 

Fifth.  That  on  or  about  the  tenth  of  July,  1874,  said  A.Jordan  and  others, 
residents  and  tax  payers  of  said  town  of  Milan,  instituted  proceedings  in  one 
of  the  courts  of  chancery  of  said  state,  to- wit,  in  the  chancery  court  at  Hum- 
boldt, in  Gibson  county,  for  the  purpose  of  avoiding  the  liability  of  said  town 
upon  said  bonds,  the  said  railroad  company  and  others  being  made  defendants 
thereto. 

The  following  is  a  full  and  true  copy  of  said  proceedings  and  of  the  decree, 
the  same  being  final,  rendered  by  said  chancery  court  thereon.  Said  decree 
was  not  appealed  from  and  still  remains  in  full  force,  viz. : 

"the  bill. 

"To  the  Hon.  John  Somen,  Chancellor,  holding  the  Chancery  Court  at 
Humboldt,  Gibson  County,  Term. :  Complainants  A.  Jordan,  W.  J.  House, 
J.  G.  Boyd,  M.  L.  Baird,  Wilson  G.  Williamson,  S.  F.  Rankin,  and  J.  H. 
Dickinson  show  to  your  honor  that  they  are  citizens  and  residents  of  the 
town  of  Milan,  in  the  Thirteenth  civil  district  of  said  county;  that  said  town 
of  Milan  is  by  law  an  incorporated  town  or  city,  and  complainants  reside 
within  the  corporate  limits,  and  are  tax-payers  within  said  corporation;  and 
the  said  Jordan  is  the  legally  elected  and  qualified  and  acting  mayor  of  said 
town,  and  the  other  complainants  are  the  aldermen  of  said  town,  duly  elected 
and  qualified,  and  together  constitute  the  board  of  mayor  and  aldermen  in 
and  for  said  town  or  city. 

"Complainants  further  show  that  they  were  duly  qualified,  and  entered 
upon  the  discharge  of  their  duties  as  mayor  and  alderman  of  said  town,  on  the 
twelfth  of  January,  1874,  and  their  term  of  office  continuing  for  one  year 
from  the  date  of  qualification. 

"Complainants  further  show  that  upon  an  inspection  and  examination  of 
the  minutes  and  record  of  the  proceeding  of  their  predecessors  in  office,  they 
find  the  fdllowing  entry,  of  date  May  11,  1872:  'The  board  was  convened 
by  order  of  the  mayor.  Present — A.  Jordan,  mayor;  W.  M.  McCall,  M.  B. 
Harris,  J.  H.  Dickinson,  J.  M.  Douglass,  W.  E.  Reeves,  W.  H.  Algea,  alder- 
men. On  motion,  it  was  ordered  that  12  bonds,  of  $1,000  each,  with  coupons 
attached,  payable  20  years  after  issuance,  bearing  interest  at  7  per  cent,  per 
annum,  be  issued  by  the  corporation  of  the  town  of  Milan,  Tennessee,  to  the 
Mississippi  Central  Railroad  Company,  upon  the  following  conditions,  namely:. 
That  the  Mississippi  Central  Railroad  Company  be  extended  from  Jackson, 
Tennessee,  to  the  town  of  Milan,  and  intersect  or  cross  the  Memphis  &  Lou- 
isville Railroad  at  the  point  agreed  upon  by  Col.  Read,  chief  engineer  of  the 
Mississippi  Central  Railroad,  and  the  committee  on  behalf  of  the  corporate 
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authorities  of  the  town  of  Milan,  near  S.  F.  Clark's  residence;  the  Interest  on 
said  bonds  to  be  paid  annually;  and  that  the  town  marshal  open  and  hold  an 
election  on  the  twelfth  day  of  June,  1872,  within  the  corporate  limits  of  said 
town,  for  a  ratification  or  rejection  of  said  proposition;'  and  on  the  seven- 
teenth day  of  June,  1872,  said  board  again  met,  when  the  following  proceed- 
ings were  had,  as  appears  from  the  said  minutes:  '  The  board  met  pursuant 
to  adjournment.  Present — A.  Jordan,  mayor;  W.  M.  McCall,  M.  B.  Harris, 
J.  M.  Douglass,  W.  H.  Algea,  and  W.  £.  Reeves,  aldermen.  The  minutes 
of  the  former  meetiug  were  then  read  and  adopted.  The  election  was  held 
on  the  twelfth  day  of  J une,  1872,  for  the  ratification  or  rejection  of  the  ac- 
tion of  the  board  of  mayor  and  aldermen  of  the  town  of  Milan,  in  regard  to 
the  issuance  of  the  #12,000  in  bonds  to  the  Mississippi  Central  Railroad  Com- 
pany, upon  certain  conditions.  The  returns  of  said  elections  show  a  vote  of 
117  for  subscription,  and  two  no  subscription ; '  and  at  the  same  meeting  ap- 
pears the  following  entry:  •  W.  M.  McCall  and  W.  II.  Algea  were  appointed 
a  committee  to  correspond  with  Judge  Milton  Brown,  of  Jackson,  Tennes- 
see, in  regard  to  the  proposition  of  Milan  corporation  in  regard  to  issuing  the 
812,000  in  bonds  to  the  Mississippi  Central  Railroad  Company.'  Complain- 
ants show  that  the  foregoing  entries,  all  of  which  appear  upon  the  minutes 
of  said  board  of  mayor  and  aldermen,  constitute  all  the  proceedings  in  regard 
to  the  subscription  of  said  812,000  in  bonds,  and  in  regard  to  the  election 
held  for  ratification  or  rejection  of  their  action  in  directing  the  issuance  of 
said  bonds.  Complainants  charge  that  there  is  nothing  to  show  the  manner 
in  which  said  election  was  held,  or  by  whom  the  returns  thereof  were  made, 
nor  is  there  anything  to  show  that  the  required  number  of  votes  were  polled 
in  favor  of  said  proposition,  as  required  by  law. 

"Complainants  further  cnarge  that  the  order  or  ordinance  of  said  board 
directing  the  issuance  of  said  bonds  was  wholly  without  authority,  illegal, 
and  void:  First,  because,  as  they  charge,  that  said  ordinance  was  adopted 
and  said  election  ordered  without  any  previous,  contemporaneous,  or  subse- 
quent application,  in  writing  or  otherwise,  to  said  board  for  said  purpose  by 
commissioners  appointed  to  open  subscription  books,  for  stock  to  said  board, 
or  by  the  board  of  directors  themselves,  or  by  any  one  else  authorized  so  to 
do,  as  required  by  section  1144  of  the  Code  of  Tennessee;  and,  secondly,  be- 
cause said  election  was  ordered  to  be  held  and  was  held  by  the  town  mar- 
shal or  constable,  and  not  by  the  sheriff  of  the  county  of  Gibson,  as  required 
by  section  1143  of  the  Code  of  Tennessee  in  such  cases;  and,  thirdly,  be- 
cause, as  they  charge,  the  said  marshal,  after  the  polls  were  opened  at  said 
pretended  election,  and  before  they  were  declared  closed,  either  by  himself 
or  some  pretended  deputy,  removed  and  suffered  to  be  removed  from  the 
place  in  said  town  fixed  for  holding  elections  and  receiving  ballots,  the  bal- 
lot-box, or  box  in  which  the  votes  were  deposited,  to  various  other  places  in 
said  town,  and  did  at  these  various  places  receive  and  put  into  the  ballot-box 
the  votes  of  certain  persons  offered  for  said  purpose  at  these  various  places 
not  fixed  by  law  as  a  plate  of  voting  at  said  election,  and  this,  too,  without 
any  authority  whatever;  and,  fourthly,  because,  as  they  charge,  there  was  not 
only  no  application  made  to  said  board,  as  required  by  section  1144  of  the 
Code,  but  that  none  could  have  been  properly  made  at  said  time,  because,  as 
they  expressly  charge,  the  entire  line  of  the  contemplated  road  in  which  the 
stock  was  to  be  taken  had  not  been  surveyed  by  a  competent  engineer,  and 
substantially  located  by  designating  the  termini  and  approximating  the  gen- 
eral direction  of  the  road,  and  no  estimate  of  the  grading,  embankiuent,  and 
masonry  had  been  made  by  the  engineer  of  said  road,  or  any  one  else  author- 
ized to  do  so  under  oath  or  otherwise;  and  no  such  estimate  as  required  by 
section  1145  of  the  Code  of  Tennessee  has  ever  been  filed  with  the  board  of 
mayor  and  aldermen  of  said  town  by  any  one.  And,  lastly,  complainants 
charge,  on' information  and  belief,  that  at  the  time  of  ordering  said  election, 
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'and  at  the  time  It  was  pretended  to  be  held,  the  population  of  the  town  of 
:  Milan  was  lesa  than  one  thousand  inhabitants,  and  therefore  not  authorized 
by  law  to  take  stock  in  railroads,  issue  bonds,  or  levy  a  tax  for  their  payment. 
Notwithstanding  all  these  facts,  the  said  board  of  mayor  and  aldermen  did  on 
the  twenty-third  day  of  June,  1873,  make  the  following  order,  to-wit:  « On 
motion  of  W.  M.  McCall  the  mayor  was  instructed  to  issue  twelve  bonds  to 
•the  said  Mississippi  Central  Railroad  Company  of  the  denomination  of  91.000 
each,  with  interest  from  date  of  issuance  at  the  rate  of  7  per  cent,  per  an- 
num,' and  thereupon  said  mayor  did  prepare  12  bonds,  designated  as  the 
•  Bonds  of  the  Town  of  Milan,'  of  81,000  each,  payable  to  the  Mississippi  Cen- 
tral Railroad  Company,  or  bearer,  20  years  from  date  of  issuance,  and  dated 
July  1,  1878,  bearing  7  per  cent,  interest  per  annum,  to  which  bonds  then 
Were  attached  coupons  for  the  payment  of  said  interest  on  the  first  day  of  July 
of  each  year  said  bonds  have  to  run.  Each  one  of  said  bonds,  and  the  cou- 
pons thereto  attached,  were  signed  by  A.  Jordan,  mayor  and  recorder,  and 
were  issued  on  that  date.  And  on  the  fourth  day  of  August,  1878,  said  bonds, 
with  the  coupons  attached,  were  delivered  to  said  Mississippi  Central  Rail- 
road Company  through  James  Hall,  the  treasurer  and  cashier  of  said  road,  who 
executed  the  following  receipt: 

■  ■  Milan,  August  4,  1873. 
"  'Received  from  A.  Jordon,  mayor  of  Milan,  Tennessee,  twelve  thousand 
dollars  in  bonds  of  the  town  of  Milan,  Tennessee,  12  bonds  of  $1,000  each, 
payable  first  July,  1893,  interest  at  the  rate  of  7  per  cent,  per  anuum,  payable 
annually  on  the  first  July  in  each  year. 

" «  James  Hall,  Cashier  Southern  R.  Association.' 

"Said  bonds  and  interest  were  made  payable,  as  believe,  in  the  city  of 

New  York,  N.  Y. 

" Complainants  further  charge  that  said  bonds,  with  the  coupons,  one  year's 
interest  on  which  was  due  July  1, 1874,  are  still,  in  the  possession  of  said 
Hall,  or  some  other  officer  or  agent  of  said  Mississippi  Central  Railroad  Com- 
pany, or  under  their  control  and  management;  and  complainants  are  advised 
that  they  are  attempting  to  collect  the  interest  due  on  said  bonds.  Complain- 
ants are  advised  that  they  are  not  bound,  as  a  corporation  or  otherwise,  to 
pay  said  bonds;  that  their  issuance  was  contrary  to  law;  but  they  are  advised 
that  should  said  company  sell  said  bonds  to  innocent  purchasers,  they  would 
be  bound  in  law  to  pay  the  same;  and  they  are  advised  and  believe,  and  so 
charge,  that  the  officers  of  said  road  will  sell  and  assign  said  bonds  with  the 
view  of  making  said  corporation  of  Milan  liable,  if  they  have  not  already  done 
so  in  part. 

"Complainants  further  charge  that  said  Mississippi  Central  Railroad  Com- 
pany, by  its  officers  and  agents,  as  they  are  advised  and  believe,  and  so  charge, 
are  attempting  to  negotiate  said  bonds,  and  will  do  so  unless  restrained  by 
the  timely  interposition  of  your  honor's  writ  of  injunction.  The  premises 
considered,  complainants  pray  that  they  be  allowed  to  file  this  bill  in  their 
official  capacity,  and  as  individual  tax-payers  of  the  town  of  Milan,  for  them- 
selves, and  on  behalf  of  all  the  tax -payers  of  said  town,  against  the  said  Mis- 
sissippi Central  Railroad  Company,  under  lease  and  control  of  the  Southern 
Railroad  Association,  which  said  railroad  is  located  and  operated  through  the 
Thirteenth  civil  district  in  Gibson  county,  Tennessee,  with  an  office  and  place 
of  business  in  the  town  of  Milan,  in  said  Thirteenth  civil  district,  and  a  local 
agent  or  agents  there,  and  against  James  Hall,  treasurer,  and  a  citizen  of 
Madison  county,  Tennessee;  and  against  H.  S.  McComb,  who  is  the  presi- 
dent of  said  Mississippi  Central  Railroad  Company,  under  lease  of  the  South- 
ern Railroad  Association,  and  is  a  citizen  and  resident  of  New  York  city,  in 
the  state  of  New  York ;  that  spa's  and  copy  issue  to  sheriff  of  Gibson  county, 
Tennessee,  commanding  the  said  Mississippi  Central  Railroad  Company  to 
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answer  this  bill;  that  spa's  and  copy  issue  to  Madison  county,  Tennessee,  re- 
quiring said  James  Hall  to  answer  this  bill  on  oath,  and  state  in  whose  pos- 
session and  under  whose  control  said  bonds  are,  and  if  assigned,  sold,  hypoth- 
ecated, or  otherwise  disposed  of,  let  him  state  when,  where,  to  whom,  and 
for  what  consideration ;  that  publication  be  made  as  to  said  H.  8.  McComb, 
requiring  him  also  to  answer  under  oath  to  the  interrogatories  put  to  James 
Hall,  and  that  in  the  mean  time  let  an  injunction  issue,  restraining  said  Mis- 
sissippi Central  Railroad  Company,  as  well  as  the  said  James  Hall,  and  H.  S. 
McComb,  and  all  the  officers,  agents,  and  attorneys  of  said  company,  or  of  the 
said  Hall  and  McComb,  from  selling,  transferring,  assigning,  pledging,  or  in 
any  other  manner  disposing  of  said  bonds  or  coupons  thereto,  or  from  collect- 
ing the  same;  and  on  final  hearing,  they,  for  themselves  and  other  tax-pay- 
ers, pray  that  said  bonds  and  coupons  be  delivered  up  and  canceled;  that  said 
injunction  be  made  perpetual;  and  if  it  should  appear  in  the  progress  of  the 
cause  that  any  of  said  bonds  have  been  disposed  of  to  third  persons,  theylask 
to  ihave  them  made  defendants,  if  necessary,  for  the  protection  of  the  rights 
of  their  .  And  they  pray  for  general  relief.  This  is  the  first  applica- 
tion for  writs  of  injunction  in  this  cause. 

"John  L.  Williamson,  Sol. 

"State  of  Tennessee,  County  of  Haywood :  Personally  appeared  before  me, 
Alexander  Duckworth,  C.  and  M.  chancery  court,  at  Brownsville,  Haywood 
county,  Tennessee,  Arch  Jordan,  one  of  the  complainants  in  the  foregoing 
bill,  and  made  oath  in  due  form  of  law  that  the  facts  set  forth  in  the  forego- 
ing bill  as  of  his  own  knowledge  are  true,  and  those  on  information  he  be- 
lieves to  be  true.    *  "Arch  Jordan. 

"Subscribed  and  sworn  to  before  me,  this  July  10,  1874. 
"Alex.  Duckworth,  C.  and  M. 

" State  of  Tennessee,  Haytoood  County :  The  clerk  and  master  of  the  chan- 
cery court  at  Humboldt,  Tennessee,  will  issue  the  writ  of  injunction  as  prayed 
for  in  the  foregoing  bill,  upon  complainant's  giving  bond  with  security  in  the 
sum  of  one  thousand  dollars,  conditioned  and  payable  as  required  by  law  in 
such  cases.  H.  J.  Livingstone, 

"July  10,  1874.        Chancellor  Tenth  Chancery  Division  of  Tennessee. 

"the  demurrer. 

"In  the  Chancery  Court  at  Humboldt,  Tennessee.  ( 

"A.  Jordan  and  G.  Boyd,  M.  L.  Baird,  W.  G.  Williamson,  S.  F.  Bankin, 
J.  H.  Dickinson  vs.  Miss.  Cent.  Railroad,  H.  S.  MoCombs, 
and  James  Hall. 

"The  defendants  demur  to  complainant's  .bill,  and  for  cause  of  demurrer 
say:  First,  because  there  is  no  equity  in  the  bill  of  complainants  to  entitle 
them  to  a  decree;  second,  because  the  bonds  having  been  determined  by  order 
of  the  board  of  mayor  and  aldermen,  as  alleged  in  the  bill  of  complainants, 
they  cannot  set  up  irregularities  or  departure  from  duty  on  part  of  themselves 
to  evade  responsibility  on  the  bonds;  third,  because  complainants  do  not  al- 
lege or  pretend  that  the  railroad  company  has  failed  to  keep  its  contract; 
fourth,  because  the  allegation  on  which  the  decree  is  asked  to  relieve  the 
town  of  Milan  from  payment  of  its  bonds  rest  on  the  misconduct  and  irregu- 
larities of  its  corporate  authorities,  and  the  corporation  cannot  take  advantage 
of  its  own  wrong. 

"Defendants,  therefore,  pray- judgment  whether  they  should  any  other  or 
further  answer  make  to  complainants'  bill. 

M.  Brown,  Solicitor  for  Defendant. 

v.2lF,no.l3— 54 
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"And  the  following  is  the  final  decree  thereon: 

**A.  Jordan,  W.  I.  House,  J.  Q.  Boyd,  M.  L.  Baird,  W.  T.  WUHamwn,  B. 
F.  Rankin  et  als.,  Mayor  and  Aldermen  of  the  town  of  Milan, 
vs.  The  Mississippi  Central  Railroad  Company, 
H.  8.  McComb,  and  James  Hall. 

"Be  it  remembered  that  this  cause,  this  ninth  of  January,  1875,  came  onto 
be  heard  and  was  heard  before  Hon.  John  Soraers,  chancellor,  etc.,  and  it  ap- 
pearing that  this  suit  had  been  settled  by  the  following  agreement,  to-wit: 

"  Whereas,  the  board  of  mayor  and  aldermen  of  the  town  of  Milan,  in  Gibson 
county,  Tennessee,  liave  filed  a  bill  in  the  chancery  court  at  Humboldt,  against 
the  Mississippi  Central  Railroad  Company,  to  enjoin  the  collection  of  certain 
bonds  issued  by  the  town  of  Milan  to  aid  in  the  construction  of  said  road,  to- 
wit,  twelve  bonds  of  $1,000  each,  with  coupons  attached,  and  said  suit  is  now 
pending  in  said  court;  and  whereas,  it  is  agreed  by  and  between  said  corpora- 
tion of  the  town  of  Milan  and  the  New  Orleans,  St.  Louis  &  Chicago  Railroad 
Company,  into  which  said  Mississippi  Central  Railroad  Company  has  been 
merged  by  contract  of  consolidation  between  said  last-named  company  and 
the  New  Orleans,  Jackson  &  Great  Northern  Railroad  Company,  that  said  suit 
be  compromised  as  follows,  to-wit:  The  said  New  Orleans,  St.  Louis  &  Chi- 
cago Railroad  Company  is  to  issue  to  the  town  of  Milan  certificates  of  stock  in 
the  sum  of  $500  each,  dollar  for  dollar  for  the  said  bonds,  and  the  said  town 
of  Milan  on  their  part  agrees,  on  receipt  of  said  stock,  to  let  a  decree  be  entered 
in  said  cause  in  favor  of  the  validity  of  said  bonds,  which  are  to  be  redelivered 
with  the  seal  of  the  town  affixed,  and  the  cost  of  said  suit  to  be  paid  by  said 
New  Orleans',  St.  Louis  &  Chicago  Railroad  Company. 

"In  testimony  whereof,  we  herewith  sign  our  names  and  affix  our  official 
seal,  this  December  18,  1874.  A.  Jordan,  Mayor. 

"A.  M.  West, 
"Second  Vice-President  N.  O..  St.  Louis  &  C.  R.  Co. 

"In  pursuance  of  this  agreement,  and  by  consent  of  the  parties*  it  is  or- 
dered, adjudged,  and  decreed  that  the  New  Orleans,  St.  Louis  and  Chicago 
R.  R.  Co.  shall  issue  to  the  town  of  Milan  certificates  of  stock  in  said  com- 
pany in  sums  of  $500  each,  dollar  for  dollar,  for  said  twelve  bonds  of  81,000 
each,  referred  to  in  the  bill;  and  it  is  further  ordered,  adjudged,  and  decreed 
that,  on  the  presentation  of  these  certificates  of  stock,  the  town  of  Milan  shall 
have  the  corporate  seal  of  said  town  affixed  to  each  of  said  twelve  bonds,  and 
delivered  to  H.  S.  McComb,  to  whom  they  rightfully  belong,  or  his  author- 
ized agent,  and  said  bonds  and  coupons  attached  are  declared  to  be  valid  and 
binding  on  said  town  and  its  authorities.  It  is,  by  consent,  further  ordered, 
adjudged,  and  decreed  that  the  injunction  be  dissolved;  the  demurrer  herein 
filed  be  and  the  same  is  hereby  overruled;  and  this  decree  is  declared  a  final 
settlement  of  the  right  of  the  parties.  The  New  Orleans,  St.  l^ouis  and  Chi- 
cago Railroad  Company  to  pay  the  costs,  and  this  case  only  retained  on  the 
docket  so  far  as  is  necessary  to  enforce  the  final  execution  of  this  decree." 

Sixth.  It  is  further  agreed  that  the  plaintiffs  may  file  and  read  the  affidavit 
of  S.  F.  Rankin,  R.  F.  Harris,  or  other  residents  of  said  town,  and  that  the  de- 
fendant may  file  and  read  the  affidavits  of  E.  A.  Collins,  S.  H.  Hale,  and  David 
Taylor;  such  affidavits  to  relate  to  the  question  of  the  population  of  said  town 
in  1873,  and  to  be  considered  as  evidence  herein. 

It  is  further  agreed  that,  upon  the  consideration  of  this  motion  for  a  new 
trial,  the  defendant  shall  not  be  prejudiced  by  the  default  herein  taken,  but 
the  court  will  consider  the  case  as  now  on  trial  on  its  merits,  and  render 
judgment  accordingly;  and,  on  any  appeal  taken,  this  shall  be  the  bill  of  ex- 
ceptions, with  other  parts  of  the  record.  That  the  records  of  said  town  were 
destroyed  by  fire  in  1879,  and  no  census,  authorized  by  law,  of  the  town  was 
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taken  before  1880,  when  the  population  was  ascertained  to  be  1,600.  That 
in  another  suit  by  other  parties  against  said  defendant,  not  affecting  the  issue 
herein,  it  was  proven  by  A.  Jordan,  the  then  mayor  of  said  town,  as  follows: 
Question.  "State  if,  at  the  election  on  said  proposition,  three-fourths  of  the 
qualified  voters  of  said  town  voted  in  favor  of  subscribing  the  bonds,  as  com- 
pared with  the  gubernatorial  olection  next  preceding  the  same;  and  if  you 
know  how  many  votes  were  so  polled  in  favor  of  said  proposition,  and  how 
many  against,  please  state  it."  Answer.  "I  don't  know;  my  recollection  is 
that  there  were  60  for  it,  and  three  votes  against  it.  The  voting  population 
was  about  250.**  This  was  in  reference  to  another  proposed  subscription  by 
said  town  to  the  Tennessee  Central  Railroad  Company,  which  has  been  de- 
clared invalid  by  the  Tennessee  supreme  court. 

It  is  further  agreed  that  said  railroad  was  not  completed  to  said  town  until 
after  July,  1878. 

Seventh.  That  after  said  final  decree  in  said  chancery  court  the  plaintiffs 
became  the  owners  of  said  bonds,  with  the  coupons  attached,  purchasing  some 
for  value  and  before  due.  Said  copy  of  bill  in  Humboldt  chancery,  affidavits, 
and  briefs  of  counsel  will  be  filed  with  Hon.  E.  S.  Hammond,  judge,  etc.,  on 
or  before  fifteenth  of  December,  1883,  and  the  cause  be  then  submitted  upon 
this  record.  That  in  the  proposition  submitted  to  the  voters  in  defendant 
town  the  question  of  subscribing  612,000  to  the  stock  of  said  railroad  com- 
pany, payable  in  said  bonds,  was  also  submitted  in  one  question,  and  at  one 
and  the  same  time,  and  was  so  approved  by  the  requisite  majority. 

It  is  agreed  that  the  original  agreement  under  which  said  chancery  decree 
was  rendered  is  not  on  the  file  and  has  been  lost. 

Holmes  Cummins,  Attorney  for  Plaintiffs. 
Sp'l  Hill,  Attorneys  for  Defendants. 

The  statutes  of  Tennessee  relied  upon  to  support  the  bonds  are  the 
following : 

CODE  OF  TENNESSEE. 

1142.  Any  county,  incorporated  town,  or  city  may  subscribe  for  stock  to 
an  amount  not  exceeding  in  the  aggregate  one-fifteenth  (amended  to  one- 
tenth)  of  its  taxable  property,  nor  more  than  one  million  dollars,  in  railroads 
running  to,  or  contiguous  thereto,  upon  the  following  terms  and  conditions: 

1143.  The  approbation  of  the  legal  voters  of  the  county,  town,  or  city,  to 
the  proposed  subscription,  must  first  be  obtained  by  election  held  by  the  sher- 
iff in  the  usual  way  in  which  popular  elections  are  held. 

1144.  The  election  may  be  ordered  by  the  county  court  or  corporate  au- 
thorities of  the  town  or  city,  upon  the  application  in  writing  of  the  commis- 
sioners appointed  to  open  the  subscription  books  for  the  stock  of  such  road, 
or  of  the  board  of  directors,  if  the  company  is  organized. 

1145.  Before  such  application  can  be  made,  the  entire  line  of  the  road,  in 
which  the  stock  is  proposed  to  be  taken,  shall  be  surveyed  by  a  competent 
engineer,  and  substantially  located  by  designating  the  termini,  and  approxi- 
mating the  general  direction  of  the  road,  and  an  estimate  of  the  grading,  em- 
bankment, and  masonry  made  by  the  engineer,  under  oath,  and  filed  with 
the  application. 

1146.  The  election  shall  be  advertised  at  least  30  days  beforehand,  by  no- 
tices posted  up  at  the  different  places  of  voting,  specifying  the  time  when  it 
is  to  be  held,  for  what  road,  the  amount  of  stoek  proposed  to  be  taken,  and 
when  payable. 

1147.  At  the  election  thus  held,  those  voters  who  are  in  favor  of  the  sub- 
scription will  put  on  their  tickets  the  words  "for  subscription;"  those  op- 
posed, "no  subscription." 

1148.  If  a  majority  of  the  legal  voters  of  the  county,  town,  or  city,  as  the 
case  may  be,  estimating  the  vote  by  the  last  preceding  governor's  election, 


Digitized  by 


852 


FBDBBAL  BEPOBTEB. 


should  be  in  favor  of  the  subscription,  the  judge  or  chairman  of  the  county 
court,  or  the  mayor  of  the  corporation,  shall  subscribe  the  amount  of  stock  so 
voted  for,  in  the  name  of  the  county  or  corporation. 

1148a.  That  section  1148  of  the  Code  be  so  amended  as  to  read  as  follows, 
to- wit:  If  the  majority  of  the  votes  cast  of  a  county,  town,  or  city,  as  the 
case  may  be,  should  be  in  favor  of  the  subscription,  the  judge  or  chairman  of 
the  county  court,  or  president  of  the  board  of  county  commissioners,  or  the 
mayor  of  the  corporation,  shall  subscribe  the  amount  of  stock  so  voted  for  in 
the  name  of  the  county  or  corporation. 

11486.  Should  any  county,  town,  or  city  fail  to  vote  the  subscription  to 
any  railroad  company  at  any  election  held  for  the  purpose,  said  county,  town, 
or  city  may,  at  any  time  after  thirty  days,  order  another  election,  if  desired 
by  the  railroad  company;  such  election  to  be  held  by  the  commissioners  of 
registration,  as  now  provided  by  law. 

1149.  The  money  raised  ujider  the  provisions  of  this  article  shall  be  ex- 
pended within  the  county  in  which  such  stock  is  taken,  or  as  near  thereto  as 
practicable. 

1150.  As  soon  as  the  stock  is  subscribed,  it  is  the  duty  of  the  county 
court,  or  corporate  authorities,  to  levy  a  tax  upon  the  taxable  property,  priv- 
ileges, and  persons,  liable  by  law  to  taxation  within  the  county  or  corpora- 
tion limits,  sufficient  to  meet  the  installments  of  subscription  as  made,  and 
the  cost  and  expenses  of  collection,  which  tax  shall  be  levied  and  collected 
like  other  taxes. 

1151.  The  revenue  collector,  or  any  other  person,  may  be  appointed  by 
the  county  or  other  corporate  authorities  to  collect  the  railroad  tax,  who  shall 
first  give  bond  with  good  security,  in  double  the  amount  of  the  installment 
proposed  to  be  raised,  payable  to  the  state,  and  conditioned  to  discharge  the 
duties  of  the  office,  and  faithfully  to  collect,  and  pay  over  to  the  railroad  com- 
pany such  railroad  tax,  upon  which  bond  the  parties  are  liable  as  in  other  of- 
ficial bonds. 

1151a.  The  different  railroad  tax  collectors  shall  have  the  power  and  au- 
thority to  appoint  deputies,  not  exceeding  two,  said  deputies  to  have  the  same 
powers  to  collect  the  railroad  tax  as  the  collector  himself. 

11516.  The  provisions  of  this  act  are  intended  to  embrace  railroad  tax 
collectors  who  have  gone  out  of  office  as  well  as  those  now  in  office. 

1152.  The  clerk  of  the  county  court,  or  the  proper  officer  of  the  corpora- 
tion, shall  make  out  duplicate  lists  of  the  railroad  tax,  showing  the  amount 
of  tax  each  individual  is  to  pay,  estimated  in  conformity  to  the  last  valuation 
of  the  taxables,  and  in  the  proper  proportion,  one  of  which  lists  shall  be  de- 
livered to  the  railroad  tax  collector,  and  the  other  retained  by  him  and  re- 
corded in  his  office.  He  shall  also  make  out  and  deliver  to  the  railroad  com- 
pany au  aggregate  statement  of  such  taxes. 

1153.  He  will  ascertain  the  tax  on  privileges,  when  necessary,  by  sum- 
moning before  him  the  persons  exercising  the  privileges,  at  the  end  of  twelve 
months  from  the  levy  of  the  tax,  and  taking  their  statements  on  oath. 

1154.  Not  more  than  thirty-three  and  one-third  per  cent,  of  the  stock  sub- 
scribed as  above  can  be  collected  in  any  one  year. 

1155.  The  tax  collector,  as  fast  as  he  makes  collections,  shall  pay  the 
amounts  over  to  the  company. 

1156.  He  shall  also,  as  he  receives  the  tax,  give  to  each  tax-payer  a  cer- 
tificate in  such  form  as  the  railroad  company  may  prescribe,  showing  the 
amount  of  such  tax  paid  by  him,  of  which  he  shall  retain  a  duplicate,  to  be 
delivered  to  the  president  of  the  railroad  company,  and  such  certificate  is  ne- 
gotiable by  delivery  or  assignment,  and,  with  a  deduction  of  its  proportion 
of  the  cost  of  collection,  is  receivable  in  payment  of  either  freight  or  passage 
on  the  railroad  in  which  the  subscription  is  taken,  after  the  expiration  of  one 
year  from  the  completion  of  such  road. 
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1157.  The  holder  of  such  certificates  to  the  amount  of  one  share  or  more  of 
the  stock  of  such  railroad  company  is  entitled  to  demand  and  receive  from 
the  company,  in  lieu  thereof,  a  certificate  of  stock  in  the  capital  stock  of  such 
company,  which  will  give  him  all  the  privileges  of  any  other  stockholder. 

1158.  The  trustee  of  the  county  or  recorder  of  the  corporation  subscribing 
stock  shall  settle  annually  with  the  railroad  tax  collector. 

1159.  On  any  default  of  the,  collector  to  settle  or  pay  over  railroad  tax,  as 
required,  he  shall  be  liable  to  the  same  proceedings  provided  for  failures  to 
pay  over  state  or  county  revenue  at  the  suit  of  the  company. 

1160.  For  the  purpose  of  meeting  unexpected  contingencies,  the  county  or 
corporation  authorities  may  anticipate  the  collection  of  the  railroad  tax  by  the 
issuance  of  warrants,  bearing  six  per  cent,  interest,  and  payable  at  such  times 
as  may  be  desired  by  the  railroad  company,  the  warrants  to  be  received  as 
payment  of  so  much  stock.  .  ' 

1161.  In  such  a  case  a  sufficiency  of  the  railroad  tax  shall  be  paid  into  the 
county  treasury  to  meet  the  warrants  as  they  fall  due. 

1162.  The  county  or  corporation  may  appoint  a  proxy,  from  time  to  time, 
to  represent  the  stock  so  subscribed  in  all  meetings  of  the  stockholders. 

1163.  The  circuit  court  is  authorized  to  issue  a  writ  of  mandamus  to 
compel  the  county  court,  or  the  corporate  authorities  of  a  town  or  city,  to 
carry  into  effect  the  provisions  of  this  article,  by  ordering  an  election,  sub- 
scribing stock  or  levying  a  tax,  or  other  act,  as  the  case  may  be. 

1164.  The  county  court  or  corporate  authorities  will  fix  the  fees  of  the  col- 
lector of  the  railroad  tax  and  of  the  trustee,  and  allow  the  clerk  or  recorder 
such  fees  as  are  allowed  them  for  similar  services  in  regard  to  county  and 
corporation  taxes. 

1164a.  That  collectors  of  railroad  taxes  be  allowed  the  same  fees  that  are 
now  allowed  to  collectors  of  the  state  and  county  taxes  for  similar  services. 
This  act,  to  have  effect  from  and  after  its  passage. 

1165.  The  county  court  of  any  county  having  stock  in  any  railroad  may 
sell  the  same,  by  the  consent  of  the  people  of  the  county,  signified  in  the  man- 
ner prescribed  for  authorizing  county  subscriptions. 

Chapter  50,  Acts  1870-71. 
An  act  to  enforce  article  2,  section  29,  of  the  constitution,  to  authorize  the 
several  counties  and  incorporated  towns  in  this  state  to  impose  taxes  for 
county  and  incorporation  purposes. 

Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state  of  Tennessee, 
that  the  several  counties  and  incorporated  towns  in  this  state  may,  and  are 
hereby  authorized  to,  impose  taxes  for  county  and  corporation  purposes,  respect- 
ively, in  the  following  manner  and  upon  the  following  conditions:  (1)  That 
all  taxable  property  shall  be  taxed  according  to  its  value,  upon  the  principles 
established  in  regard  to  state  taxation.  (2)  The  credit  of  no  county,  city,  or 
town  shall  be  given  or  loaned  to  or  in  aid  of  any  person,  company,  associa- 
tion, or  corporation,  except,  first,  upon  the  consent  of  a  majority  of  the  jus- 
tices of  the  peace  of  the  county,  at  a  quarterly  term  of  the  county  court  of 
such  county,  or  a  majority  of  the  board  of  mayor  and  aldermen,  as  the  case 
may  be,  of  such  city  or  town,  and  upon  an  election  afterwards  held  by  the 
qualified  voters  of  said  county,  city,  or  town,  and  the  assent  of  three-fourths 
of  the  votes  cast  at  said  election.  The  said  county  court  or  board  of  mayor 
and  aldermen,  as  the  case  may  be,  shall  spread  upon  their  records  the  propo- 
sition and  the  amount  to  be  voted  upon  by  the  people,  and  shall  have  full 
power  to  hold  and  conduct  such  elections  according  to  the  laws  regulating 
elections  in  this  state;  and  if  the  assent  of  three-fourths  of  the  voters  of  such 
county,  city,  or  town  is  had,  then  the  county  court  or  board  of  mayor  and 
aldermen,  as  the  case  may  be,  shall  have  full  power  to  make  and  execute  all 
necessary  orders,  bonds,  and  .payments,  in.  o/der.to  car.ry.out  au^h  loan  or 
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credit  voted  for  as  prescribed  in  this  act;  nor  shall  any  county,  city,  or  town 
become  a  stockholder  with  others  in  any  company,  association,  or  corpora- 
tion, except  upon  a  like  election,  and  the  assent  of  a  like  majority,  as  pre- 
scribed in  this"  act. 

Passed  January  23,  1871. 


An  act  to  authorize  the  mayor  and  city  council,  or  mayor  and  board  of  alder- 
men, of  any  incorporated  city  or  town  in  the  state  of  Tennessee,  having  a 
population  of  from  one  thousand  and  upwards  to  twenty  thousand  inhab- 
itants, to  issue  bonds  of  said  city  or  town  to  the  amount  of  $15,000. 
Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state  of  Tennessee, 
that  the  mayor  and  city  council,  or  the  board  of  mayor  and  aldermen,  of  any 
incorporated  city  or  town  in  the  state  of  Tennessee,  having  a  population  of 
from  one  thousand  to  twenty  thousand,  are  hereby  authorized  in  their  cor- 
porate capacity  to  issue  the  bonds  of  the  said  city  or  town,  signed  by  the 
mayor,  and  countersigned  by  the  recorder  of  said  city  or  town,  with  coupons  for 
interest  attached,  to  an  amount  not  exceeding  fifteen  thousand  dollars.  The 
bonds  herein  provided  for  may  be  executed  of  denominations  from  twenty-five 
to  Ave  hundred  dollars,  at  direction  of  said  mayor  and  city  council,  or  mayor 
and  aldermen,  and  to  mature  at  such  times  as  may  be  fixed  by  said  mayor  and 
city  council,  or  mayor  and  aldermen,  from  one  to  twenty  years  after  date,  and 
bearing  interest  at  the  rate  of  eight  per  cent,  per  annum,  payable  semi-annu- 
ally, the  past-due  coupons  on  which  bonds  shall  be  receivable  for  taxes,  and  all 
other  dues  to  the  corporation  issuing  the  same:  Provided,  that  the  bonds  is- 
sued under  the  provisions  of  this  act  shall  be  alone  for  the  purpose  of  paying 
outstanding  liabilities  against  the  city  or  corporation  issuing  them;  and  shall 
not  in  any  case  exceed  the  unsettled  and  matured  liabilities  or  debts  of  such 
city  or  corporation  at  the  time  of  issuance  thereof;  but  in  no  event  shall  the 
bonds  be  issued  without  the  consent  of  three-fourths  of  the  qualified  voters 
voting  at  an  election  to  be  held  for  that  purpose  under  the  supervision  of  said 
mayor  and  city  council  or  board  of  aldermen. 

Sec.  2.  Be  it  further  enacted,  that  the  said  mayor  and  city  council,  or  mayor 
and  aldermen ,  of  said  city  or  town  are  hereby  authorized  to  issue  at  par  such 
coupon  bonds  as  are  provided  for  in  this  act,  to  the  holders  of  bona  fide  claims 
against  said  city  or  town,  in  liquidation  and  discharge  of  such  claims  and  in- 
terest thereon,  and  to  such  others  as  are  willing  to  take  them  at  par,  not  to 
exceed  in  amount  said  sum  of  fifteen  thousand  dollars,  provided  that  such 
bonds  shall  not  be  sold  for  less  than  par,  and  that  the  interest  rate  shall  be 
stated  in  the  submission  to  the  popular  vote:  Provided,  that  in  no  case  shall 
said  mayor  and  city  council,  or  mayor  and  aldermen,  of  said  city  or  town, 
as  the  agent  for  Unit  purpose,  sell  under  the  par  value  any  of  these  bonds,  the 
issuance  of  which  is  authorized  by  this  act:  Provided,  further,  that  the  pro- 
posed rate  of  interest  the  bonds  are  to  bear  shall  be  specified,  and  submitted 
to  the  vote  of  the  inhabitants  of  such  corporations,  at  the  time  the  election  is 
held  in  regard  to  the  issuance  of  the  bonds. 
Passed  March  18,  1872. 

Holme*  Cummins,  for  plaintiffs. 

Sp'l  Hill  and  Oantt  &  Patterson,  for  defendant. 

Before  Matthews,  Justice,  and  Hammond,  J. 

Hammond,  J.  When  this  case  was  first  heard  there  had  been  a  judg- 
ment by  default  against  the  defendant,  and  on  motion  to  set  it  aside 
the  parties  stipulated  that,  on  the  agreed  state  of  facts,  the  court 
should  determine  the  whole  controversy,  and  render  judgment  accord- 
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iug  to  tbe  facts  and  law  of  the  case.  There  were  no  pleadings  whatever 
except  the  declaration,  and  this  anomalous  condition  of  the  record  ren- 
dered it  quite  impossible  to  do  what  the  parties  wished,  since  there  were 
no  issues  to  which  to  apply  the  facts ;  and  the  rights  of  the  parties  might 
largely  depend  on  the  issues  to  be  made  by  pleadings.  Hence  the 
default  was  set  aside  and  the  parties  directed  to  plead.  This  having 
been  done,  the  case  is  again  heard  upon  a  stipulation  as  to  the  facts 
and  by  the  court  without  a  jury.  But  this  stipulation,  as  it  appears 
in  the  record,  may  not  be  broad  enough  to  meet  the  requirements  of 
the  statute,  for  nowhere  does  it  in  terms  say  that  a  jury  is  waived. 
Rev.  St.  §  649.  The  parties  are  directed,  therefore,  before  judgment 
is  entered,  to  amend  the  stipulation  or  to  file  an  additional  one  waiv- 
ing a  jury  as  required  by  this  section. 

This  court  had  occasion,  in  the  case  of  Green  v.  Dyersburg,  2  Flip- 
pin,  477,  to  consider  very  carefully  the  power  of  municipalties  in 
Tennessee  to  issue  bonds  like  these,  under  the  general  statutes  re- 
lied on  here,  or  any  power  to  be  implied  from  them  or  from  the  gen- 
eral municipal  authority  of  corporations,  and  concluded  such  power 
does  not  exist.  We  think  that  decision  is  fully  sustained  by  the 
supreme  court  of  the  United  States  and  of  the  state  of  Tennessee. 
Claiborne  Co.  v.  Brooks,  111  U.  S.  400;  S.  C.  4  Sup.  Ct.  Rep.  489; 
Wells  v.  Supervisors,  102  U.  S.  625;  Pulaslci  v.  Gilniore,  MS.  (Nash- 
ville, 1880.)  It  is  true  that  in  this  last  case  the  court  reserved  any 
decision  as  to  what  the  legislature  intended  by  reference  to  the  "ex- 
ecution of  all  necessary  orders,  bonds,  and  payments,  in  order  to 
carry  out  a  loan  or  credit,"  in  the  aot  of  January  28,  1871,  c.  50, 
(Tenn.  Code,  §  491a  ;)  but  it  is  none  the  less  true  that  it  did  dis-  . 
tinctly  decide  that  "there  is  nothing  in  this  act  that  can  possibly 
be  construed,  on  any  fair  principle  of  construction,  to  authorize  the 
issuance  of  these  bonds  in  payment  of  a  subscription  of  stock  in  a 
railroad  company,"  as  authorized  by  the  act  of  January  22,  1852,  c. 
117,  (Tenn.  Code,  §§  1142-1165.)  And  it  seems  to  us  clear  enough 
that  the  purpose  of  the  act  of  1871  was  to  conform  the  laws  of 
Tennessee,  general  and  special,  to  the  new  constitution  of  1870,  by 
authorizing  all  municipalities  already  in  possession  of  a  legislative 
authority  to  give  or  lend  its  credit  in  aid  of  any  person,  company, 
association,  or  corporation,  or  which  might  thereafter  become  pos- 
sessed of  such  legislative  grant,  to  take  the  consent  of  the  corporate 
authorities  and  of  the  qualified  voters,  as  required  by  the  consti- 
tution, and  thereafter  "to  make  and  execute  all  necessary  orders, 
bonds,  and  payments,  in  order  to  carry  out  such  loan  or  credit  voted 
for  as  prescribed  by  this  act,"  but  authorized  and  prescribed  by  some 
other  act  passed  for  that  purpose.  It  was  not  an  act  to  authorize 
all  counties,  cities,  or  towns  to  give  or  lend  their  credit,  and  "execute 
all  necessary  orders,  bonds,  and  payments  in  order  to  carry  out  such 
loan  or  credit,"  but  simply  one  directing  all  counties,  cities,  or  towns 
invested  with  that  authority  to  take  a  vote  of  the  people  and  comply 
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with  the  constitution.  It  was  an  act  of  regulation,  and  not  one  for 
the  creation,  of  municipal  powers.  Without  the  aid  of  the  well-es- 
tablished rule  of  striot  construction  of  all  acts  granting  this  munici- 
pal power  to  issue  bonds  in  aid  of  auxiliary  enterprises,  the  act  of 
1871  presents  no  difficulty,  except  in  the  somewhat  too  general  indi- 
cation of  its  purpose ;  with  that  aid  all  difficulties  vanish. 

It  affords  no  argument  against  this  construction  of  our  legislation 
if  the  fact  be  true,  as  suggested  by  counsel,  which  we  do  not  concede, 
however,  that  it  has  never  been  the  habit  of  the  Tennessee  legislature 
to  authorize  a  gift  or  loan  of  credit  by  corporations  in  any  other 
manner  than  by  becoming  stockholders  in  the  enterprise.  This  act 
of  1871  was  a  general  law  to  enforce  a  constitutional  provision,  and 
in  its  nature  was  rather  prospective  than  retrospective,  and  non  con- 
statthat  some  act  may  not  be  passed  which  would  authorize  such  a 
method  of  aiding  corporate  enterprises.  Under  some  circumstances 
the  act  of  1871  might  apply  to  such  an  authority  already  given  by 
the  legislature,  if  any  such  there  be;  but  under  all  circumstances  it 
does  apply  to  all  future  grants  of  power  of  that  kind,  and  we  are  not 
aided  in  the  construction  of  the  act  by  any  inquiry  whether  such  a 
grant  has  ever  been  made  or  will  be  hereafter  made  by  the  legisla- 
ture. 

On  the  other  hand,  as  is  well  known  to  those  informed  as  to  our 
Tennessee  legislation,  although  we  have  long  had  a  system  of  munic- 
ipal aid  to  railroads  by  stock  subscriptions,  the  payment  of  which  is 
particularly  regulated  by  statute  (Tenn.  Code,  §§  1142^-1165)  in  a 
manner  which  in  no  sense  contemplates  the  issue  of  bonds,  the  par- 
ties interested  have  been  allowed  in  numerous  instances,  like  that  of 
Tipton  Co.  v.  Locomotive  Works,  103  U.  S.  523,  to  anticipate  the 
benefits  of  those  subscriptions  by  issuing  bonds  in  payment  thereof. 
But  this  has  always  been  done  by  special  laws  that,  providing  for 
the  particular  scheme  adopted,  regulate  in  detail  the  character  of  the 
bonds  to  be  issued,  which  is  on  plain  business  principles  necessary 
for  the  protection  and  benefit  of  all  concerned.  The  absence  of  such 
special  legislation  is,  under  the  circumstances,  an  indication  of  the 
legislative  will  that  a  given  municipality  shall  be  governed  by  the 
general  law  of  the  Code  regulating  its  subscriptions. 

Since  the  constitution  of  1870  no  such  special  law  is  allowable, 
and  the  authority  can  be  given  only  by  general  statute.  Const.  1870, 
art.  11,  §  8;  art.  2,  §  29.  But  for  like  prudential  considerations 
based  on  correct  business  principles,  as  well  as  a  sound  public  pol- 
icy for  the  protection  of  the  general  welfare,  it  is  presumable  that  if 
the  legislature  intended  by  any  general  law  to  authorize  stock  sub- 
scriptions to  be  anticipated  by  the  issue  of  bonds,  thereby  changing 
the  established  system  provided  for  in  the  Code,  (sections  1142-1165.) 
it  would  in  that  general  law  carefully  prescribe,  as  it  has  always 
done  in  the  special  laws,  having  that  purpose  in  view,  the  character 
of  bonds  to  be  issued,  regulate  the  whole  scheme  with  regard  to  its 
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details,  and  not  leave  the  people  who  are  to  pay  the  money  by  taxa- 
tion to  the  prey  of  speculators  and  corruptionists,  who  may,  and  too 
often  do,  feed  upon  such  enterprises,  guard  them  as  carefully  as  we 
may.  Particularly  would  this  be  expected  of  a  legislature  meeting 
under  a  constitution  which  had  curtailed  its  powers  for  this  very  rea- 
son of  improvident  legislation,  as  was  done  by  the  constitution  of 
1870.  Yet  all  prudential  features  of  this  kind  are  omitted  from  the 
act  of  1871,  whioh  we  are  asked  to  construe  as  giving  to  the  munici- 
pal corporations  of  Tennessee  the  most  unbridled  power  to  issue  bondfl 
in  payment  of  their  stock  subscriptions  that  are  otherwise  so  care- 
fully guarded  by  the  Code.    We  cannot  do  it. 

Again,  the  constitution  of  Tennessee,  in  the  very  phraseology  of 
article  2,  §  29,  recognizes  the  distinction  referred  to  by  counsel  here 
between  a  credit  "given  or  loaned  to  or  in  aid  of  any  person,"  etc., 
and  becoming  "a  stockholder  with  others  in  any  company,"  etc.,  by 
taking  pains  to  impose  the  same  restrictions  on  each  in  separate 
clauses.  They  are  in  no  way  treated  as  the  same  thing;  are  not  con- 
fused with  each  other  nor  joined  together  in  any  way;  certainly  not 
in  the  way  the  argument  here  would  connect  them,  by  relegating  a 
stock  subscription,  with  bonds  to  pay  the  subscription  money,  to  the 
category  of  "giving  or  lending  credit."  And  the  act  of  1871,  c.  50r 
follows  the  same  treatment  found  in  the  constitution  by  keeping  these 
two  things  entirely  distinct.  The  first  clause  of  the  second  subdivis- 
ion of  the  act  relates  wholly  to  the  "giving  or  lending  of  credit;"  and 
in  this  clause  alone  do  we  find  the  words  so  much  relied  on  here  as 
giving  "full  power  to  make  and  execute  all  necessary  orders,  bonds, 
payments, "  etc.  It  is  in  the  second  and  last  clause  of  that  subdivision 
that  we  find  the  provision  independently  made  for  becoming  a  stock- 
holder with  others  "upon  a  like  election  and  assent  of  a  like  majority, 
as  prescribed  by  this  act,"  and  in  that  clause  there  is  no  provision 
for  making  and  executing  "all  necessary  orders,  bonds,  payments," 
etc.,  though  it  can  hardly  be  doubted  that  such  "power  would  exist 
where  the  corporation  had  authority  under  some  legislative  grant  to 
issue  bonds  or  make  orders  or  payments  for  its  stock  subscriptions. 
This  shows  that  it  is  an  act  of  supplemental  regulation  directing  an 
election  in  cases  where  before,  and  but  for  the  constitution  and.  this 
act,  such  an  eleotion  was  not  required.  We  do  not  say  that  a  power 
to  issue  bonds  in  payment  of  a  stock  subscription  might  not .  fall  or 
be  made  to  fall  within  a  power  "to  give  or  lend  oredit  to  or  in  aid  of 
any  person,  company,"  etc.,  but  we  do  say  that  the  constitution  and 
this  act  of  the  legislature  treat  the  giving  or  lending  of  credit  as  one 
thing  and  a  stock  subscription  as  another  thing,  and  that  naturally 
in  such  a  division,  if  kept  up  as  it  seems  here  to  have  been  done,. the 
issuing  of  bonds  to  pay  a  stock-subscription  would  fall  within  the 
latter  subject,  and  should  receive  no  aid  by  implication  or  construc- 
tion from  provisions  of  the  statute  relating  to  the  former.  It  is 
agreed  everywhere  that  the  canons  of  strict  construction  in  such  ease? 
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forbid  such  liberal  implications.  It  is  only  necessary  implications 
that  are  ever  indulged  in  any  case;  necessary  in  the  sense  of  being 
the  consequential  effect  of  the  use  of  the  language  employed,  and  with- 
out which  implication  the  manifest  purpose  of  the  statute  would  fail. 
This  kind  of  necessity  is  too  often  confounded  with  the  necessitous 
circumstances  of  the  private  interests  of  the  parties  involved,  which 
can  in  no  sense  influence  a  court  in  the  interpretation  of  the  legisla- 
tive will.  Dill.  Mun.  Corp.  §§  55,  81-90,  106.  Police  Jury  v.  Brit- 
ten, 15  Wall.  566;  Well*  v.  Supervisors,  102  U.  S.  625;  Claiborne 
Co.  v.  Brooks,  111  U.  S.  400;  S.  C.  4  Sup.  Ct.  Rep.  489;.  Milan  v. 
Railroad,  11  Lea,  329,  334. 

Legislative  authority  to  support  these  bonds  is  sought  to  be  derived 
from  the  act  of  March  18, 1872,  c.  20,  p.  44,  "to  authorize  the  mayor 
and  board  of  aldermen  of  any  incorporated  city  or  town  in  the  state 
of  Tennessee,  having  a  population  of  from  one  thousand  and  upwards 
to  twenty  thousand  inhabitants,  to  issue  bonds  of  said  city  or  town 
to  the  amount  of  $15,000."  The  bonds  here  sued  on  are  in  denom- 
inations of  $1,000,  and  bear  7  per  cent,  interest,  payable  annually; 
while  those  authorized  by  the  act  were  to  be  "of  denominations  from 
twenty-five  to  five  hundred  dollars,"  and  were  to  bear  8  per  cent,  in- 
terest, payable  semi-annually.  It  was  held  in  Milan  v.  Railroad,  1 1 
Lea,  329,  that  this  variation  of  denomination  was  not  admissible,  and 
that  the  interest  could  not  be  increased.  A  similar  ruling  was  made 
in  Green  v.  Dyersburg,  2  Flippin,  477 ;  Whether  the  mere  change 
of  denomination  and  a  diminution  of  the  interest  would  fall  within 
the  principle  of  these  cases,  or  be  held  to  be  "a  beneficial  modifica- 
tion of  the  requirements  of  the  statute," — the  fact  of  this  non-com- 
pliance with  the  statute  in  the  issue  of  these  bonds  affords  an  in- 
ference that  they  were  not  in  fact  issued  under  this  statute,  and  that 
the  resort  to  it  is  an  after  thought. 

The  act,  as  a  whole  and  in  its  special  features,  seems  to  have  con- 
templated a  means  of  paying  the  ordinary  corporate  debts  of  the  cities 
and  towns  designated,  and  not  such  extraordinary  liabilities  as  arise 
from  aiding  the  construction  of  railroads.  The  bonds  issued  were  to 
be  "alone  for  the  purpose  of  paying  outstanding  liabilities,"  and  were 
not  in  any  case  "to  exceed  the  unsettled  and  matured  liabilities  or 
debts  of  such  city  or  corporation  at  the  time  of  issuing  thereof." 
There  is  nothing  in  this  reoord  to  show  that  at  the  date  of  these 
bonds  there  was  outstanding  against  the  town  of  Milan  the  sum  of 
$12,000  of  "unsettled  and  matured"  liability  for  stock  subscriptions 
to  the  railroad  company.  The  recitals  of  the  bonds  state  the  con- 
sideration to  be  "the  location  of  the  Mississippi  Central  Railroad  by 
said  town,"  and  they  nowhere  refer  to  any  stock  subscription  what- 
ever, or  that  they  are  in  payment  of  the  stock.  On  their  face  the}' 
indicate  a  direct  vote  of  the  bonds  to  the  company  without  any  ecu 
sideration  other  than  the  location  of  the  road.  In  the  bill  filed  in 
the  state  chancery  court,  wherein  the  minutes  of  the  town  proceedings 
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are  set  out,  there  is  no  indication  of  a  prior  stock  subscription,  and  , 
complaint  is  made  that  there  was  none ;  and  the  first  step  seems  to 
hare  been  a  vote  by  the  board  to  issue  the  bonds,  and  to  direct  an 
election  at  the  polls  "for  a  ratification  or  rejection  of  said  proposi- 
tion, "  and-at  the  next  meeting  the  entry  is : 

"The  election  was  held  on  the  twelfth  day  of  June,  1872,  for  the  ratifica- 
tion or  rejection  of  the  action  of  the  board  of  mayor  and  aldermen  of  the  town 
of  Milan  in  regard  to  the  issuance  of  the  $12,000  in  bonds  to  the  Mississippi 
Central  Railroad  Company  upon  certain  conditions.  The  returns  of  said  elec- 
tion show  a  vote  of  117  for  subscription,  and  2,  no  subscription." 

Now,  there  do  not  here  appear  to  have  been  any  proceedings  for  a 
subscription  of  stock  and  an  issue  of  bonds  to  pay  it,  but  only  a  "sub- 
scription" of  the  bonds  themselves.  This  would  seem  to  indicate 
that  the  town  was  proceeding  to  give  its  credit  or  sell  its  bonds  for 
the  sole  consideration  of  the  location  of  the  road,  and  this  under  the 
first  scheme  mentioned  in  the  constitution  and  act  of  1871,  and  Dot 
the  second,  the  difference  between  which  has  been  heretofore  adverted 
to;  and,  so  far  as  the  records  of  the  town  are  said  to  show,  this  is  all 
that  was  ever  done,  though  wben  we  come  to  the  compromise  decree 
in  the  state  court,  the  railroad  agrees  to  issue  its  stock  in  payment 
of  the  bonds,  this  being  the  first  time  we  hear  of  any  stock  being  in- 
volved in  the  negotiations  between  the  parties.  Nevertheless,  the 
parties,  by  their  stipulation  in  this  case,  have  agreed  tuat  the  "bonds 
were  issued  by  defendant  in  payment  of  a  stock  subscription  made  by 

defendant  on  the   day  of   ,  187 — ,  to  the  Mississippi 

Central  Bailroad  Company."  This  is  very  indefinite,  indeed,  and 
there  is  nothing  to  show  the  date  or  other  particulars  of  the  subscrip- 
tion, nor  whether  it  refers  tp  the  subscription  made  in  the  consent 
decree  of  the  state  court,  or  one  made  prior  to  the  original  action  of 
the  board  as  above  set  forth. 

If  we  turn,  however,  to  the  Code  of  Tennessee,  (sections  1142- 
1165,)  under  which  alone  the  town  could  make  a  stock  subscription, 
we  find  that  the  requirements  of  law,  as  therein  declared,  show  that, 
if  ,the  record  of  the  town  correctly  state  all  that  was  done,  there  could 
never  be  a  more  reckless  disregard  of  those  provisions.  And  the  in- 
ference is  almost  irresistible  that  the  town  was  not  proceeding  under 
the  provisions  of  the  Code  at  all.  It  would  seem,  therefore,  quite 
impossible  that  the  very  indefinite  stipulation  of  the  parties  in  this 
case  could  refer  to  such  a  subscription,  and  that  it  rather  refers 
to  the  subscription  made  by  the  consent  decree  in  the  state  court, 
from  which  it  will  be  seen  that  the  bonds  were,  by  agreement,  "re- 
sealed"  and  "redelivered"  at  that  date,  viz.,  December  18, 1874.  This 
would  be,  then,  the  date  which  should  be  filled  in  the  blanks  of  the 
stipulation  of  the  parties,  as  filed  in  this  court.  When  so  filled  up, 
it  is  apparent  that  the  town  was  not  acting  under  the  above-cited 
provisions  of  the  Code,  and  that  the  plaintiffs  can  receive  no  aid 
from  those  provisions,  but  must  stand  by  the  contract  as  they  made 
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it  on  December  18,  1874.  The  inevitable  result  would  be  that  the 
town,  in  making  that  contraet  for  stock  subscription,  was  acting  with- 
out legislative  authority,  and  the  debt  for  it  was  void.  Wherefore, 
it  could  not,  even  under  the  powers  granted  by  the  act  of  1872,  law- 
fully issue  bonds  to  pay  it;  since  the  act  in  terms,  by  section  2,  re- 
strained the  issuance  to  holders  of  bona  fide  claims  against  the  town, 
to  say  nothing  of  any  other  restriction  of  law  on  the  subjeot. 

But  if  it  be  conceded  that  the  stipulation  refers  to  some  other  stock 
subscription  than  that  of  December  18,  1874,  as  above  mentioned, 
and  one  made  prior  and  as  preliminary  to  the  original  delivery  of  the 
bonds  on  July  1,  1873, — as,  perhaps,  the  seventh  section  in  its  last 
clause  intends  to  agree  was  the  case, — that  the  town  proceeded  strictly 
under  the  Code  in  making  that  subscription,  and  under  the  act  of  1872 
in  issuing  the  bonds,  still  it  appears  conclusively  by  section  1154  of 
the  Code  that  "not  more  than  thirty-three  and  one-third  per  cent,  of 
the  stock  subscribed  as  above  can  be  collected  in  any  one  year,"  and 
at  most  only  one-third  of  the  $12,000  subscription  could  have  been 
at  the  date  of  the  bonds  an  "unsettled  and  matured  liability  or  debt." 
What  is  to  be  held  to  be  the  effect  of  this  overissue  we  will  not  now 
inquire,  for  beyond  all  this  there  is  a  more  fatal  objection  to  the  claim 
of  power  under  the  act  of  1872,  and  we  have  taken  the  pains  to  point 
out  these  irregularities  and  glaring  departures  from  the  Code  and  the 
act  of  1872  more  to  show  how  regardless  this  transaction  was  of  the 
very  statutes  now  relied  on  to  support  it,  than  to  predicate  our  judg- 
ment upon  them.  And  here  we  may  remark,  in  reply  to  the  argu- 
ment that  the  town  has  received  the  consideration  in  its  railroad 
facilities,  that  if  its  stock  subscription  be  valid  under  the  Code  the 
remedy  of  the  plaintiffs  would  be  to  proceed  under  the  Code,  to  com- 
pel the  collection  of  the  tax  to  pay  for  the  stock,  and  not  to  enforce 
bonds  issued  without  legislative  authority.  No  matter  what  the  bene- 
fits received,  all  parties  dealing  with  the  town  knew  that  it  could  not 
bind  itself  without  legislative  authority,  and  only  in  the  manner  so 
allowed. 

The  agreed  statement  of  facts  in  this  case  leaves  only  one  question 
of  fact  open  for  our  determination,  and  that  is  whether  the  town  of 
Milan  had,  at  the  time  of  the  issue,  the  requisite  "one  thousand  or 
more  inhabitants"  to  bring  it  within  this  act  of  1872.  The  learned 
counsel  for  plaintiffs  frankly  admits  in  his  brief  "that  if  we  are  to 
look  to  the  proof  in  the  record  on  that  point,  defendant's  population 
is  proven  to  have  been  under  that  limit,"  and  we  find  the  fact  to  be 
so.  This  would  end  all  claim  for  power  to  issue  these  bonds  under* 
that  statute,  but  it  is  insisted  that  defendant  is  estopped  by  the  re- 
citals in  the  bonds  from  denying  that  its  population  was  sufficient 
to  authorize  the  town  to  issue  them.  The  bonds  do  not  recite  that 
the  town  had  any  given  number  of  inhabitants,  but  only  that  they 
are  issued  "in  pursuance  of  the  laws  of  Tennessee;"  that  the  people 
"voted  the  same  by  a  majority,  and  in  the  form  required  by  law,  the 
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vote  being  in  pursuance  of  due  notice,  and  in  all  respects  in  accord- 
ance with  the  laws  of  Tennessee;"  and  that  the  board  acted  "in  pur- 
suance of  the  authority  given  by  the  people  thereof,  and  in  obedience 
to  the  duty  required  of  them." 

Under  the  well-established  rules  of  decision  on  this  subject  these 
recitals  are  all  sufficient  to  estop  the  town,  as  against  a  bona  fide 
holder  for  value,  from  denying  the  fact  of  the  sufficiency  of  popula- 
tion, and  would  be  a  plenary  municipal  decision  of  that  faot  if  the 
town  authorities  were  vested  with  power  to  decide  the  question.  Wil- 
son v.  Salamanca,  99  U.  S.  499;  Goloma  v.  Eaves,  92  U.  S.  484; 
Marcy.  v.  Oswego,  Id.  637;  Buchanan  v.  Litchfield,  102  U.  S.  278. 
There  are  many  other  cases  to  which  these  will  be  a  guide.  But  the 
cases  are  carefully  reviewed  in  the  recent  one  of  Northern  Nat.  Bank 
v.  Trustees  Porter  Tp.  110  U.  8. 608,  (S.  0.  4  Sup.  Ct.  Rep.  254,)  and 
the  rule  is  there  laid  down  that  this  estoppel  only  operates  when  the 
duty  of  ascertaining  the  fact  has  been  devolved  by  law  upon  the  mu- 
nicipal or  other  authority  which  undertakes  to  determine  it.  by  the 
recital.  The  authority  may  be  conferred  by  special  legislation  in  the 
act  authorizing  the  bonds,  or  elsewhere,  or  may  grow  out  of  the  or- 
dinary duties  imposed  by  law  upon  the  particular  officers  or  agents. 
Now,  there  is  not  one  word  in  this  act  of  1872  imposing  the  duty  of 
ascertaining  the  population  on  the  board  of  mayor  and  aldermen  of 
the  towns  and  cities  referred  to  in  the  act,  nor  any  provisions  from 
which  such  a  duty  on  their  part  may  be  fairly  inferred.  The  "consent 
of  three-fourths  of  the  qualified  voters  voting  at  an  election  to  be 
held  for  that  purpose,  under  the  supervision  of  said  mayor  and  al- 
dermen," is  provided  for,  but  this  does  not  by  any  fair  implication 
confer  the  power  to  take  a  census  of  the  inhabitants.  There  is  no 
general  or  special  act  of  the  legislature  requiring  these  or  any  officers 
of  our  municipalities  or  of  the  state  to  take  a  census,  or  keep  a  rec- 
ord of  any  enumeration  of  their  respective  inhabitants.  Generally, 
when  our  acts  refer  to  population,  and  direct  its  ascertainment,  they 
refer  in  terms  to  the  federal  census  as  the  guide,  and  we  have  no  law 
or  practice  of  having  municipalities  discharge  this  duty.  To  do  this 
is  not  a  necessary  duty  growing  out  of  general  municipal  power. 
Each  municipality  may  act  as  it  pleases  in  this  regard.  There  was, 
then,  no  duty  devolved  on  this  board  to  ascertain  or  determine  the 
fact  of  population,  and  their  determination  of  it  cannot  be  implied 
from  the  recitals  in  the  bonds.  It  was  a  matter  in  pais,  as  much 
open  to  the  payee  of  the  bonds  at  the  time  of  the  contract,  and  since 
to  the  holders  of  them,  as  to  others  to  decide  for  themselves.  There 
is  no  pretense  of  any  authority  in  the  charter  of  the  town  or  of  the 
railroad  company,  or  in  any  other  act  than  those  already  considered, 
to  support  these  bonds,  and  they  were  and  are  utterly  void  for  want 
of  legislative  power.  Ottawa  v.  Carey,  108  U.  S.  110;  8.  C.  2  Sup. 
Ct.  Rep.  361;  Lewis  v.  Shreveport,  Id.  282;  S.  C.  2  Sup.  Ct.  Rep. 
634. 
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The  next  question  which  demands  our  attention  is  that  arising  ont 
of  the  proceeding  in  the  state  chancery  court  which  is  pleaded  as  res 
adjudicata.  If  this  be  a  good  plea,  we  have  the  anomaly  of  a  munici- 
pal corporation  issuing  bonds  without  legislative  authority  making 
those  bonds  valid,  by  an  equally  void  agreement  of  its  agents  that 
they  shall  be  so.  We  held  in  this  court,  the  same  judges  siting  as 
in  this  case,  in  Norton  v.  Shelby  Co.,  (not  reported,)  that  bonds  is- 
sued by  usurping  corporate  officials  which  were  void  could  not,  for 
want  of  compliance  with  the  constitutional  and  statutory  prerequisite 
of  an  election  by  the  people,  be  ratified  by  the  corporate  action  of  the 
rightful  officials  after  their  restoration,  a  ruling  which  was  supported 
by  decisions  of  the  supreme  court  before  and  since.  Marsh  v.  Ful- 
ton Co.  10  Wall.  677;  Lewis  v.  Shreveport,  108  U.  S.  282;  S.  C.  2 
Sup.  Ct.  Rep.  634;  Ottawa  v.  Cary,  Id.  110;  S.  C.  2  Sup.  Ct.  Rep. 
361.  It  was  said  by  the  supreme  court,  in  Northern  Nat.  Bank  v. 
Trustees  Porter  Tp.  110  U.  S.  60S,  6.  C.  4  Sup.  Ct.  Rep.  254,  speak- 
ing of  an  estoppel  by  recitals,  that  it  did  not  go  to  the  extent  of  pre- 
cluding an  inquiry  into  legislative  authority  to  issue  the  bonds ;  and 
it  certainly  must  be  said  of  any  contract  of  ratification,  that,  when 
pleaded  as  an  estoppel  qua  contract,  it  cannot  prevent  an  inquiry  into 
legislative  authority  to  issue  the  bonds.  Does  it  receive  any  addi- 
tional force  when  the  contract  of  ratification  has  been  made  the  basis 
of  a  judicial  decree  which  in  terms  declares  the  bonds  to  be  valid 
only  because  the  parties  have  agreed  that  they,  shall  be  valid,}  It  must 
be  admitted  that  when  in  a  court  of  competent  jurisdiction,  and  with- 
out collusion  or  fraud,  there  has  been  a  decree  in  invitum  pronounc- 
ing, directly  or  by  implication  from  the  adjudication,  that  there  was 
legislative  authority  to  issue  the  bonds,  that  decree  estops  the  parties 
from  thereafter  denying  the  authority.  And  we  may  go  further  and, 
for  the  argument,  admit  that  if  that  decree  be  pronounced  upon  an 
agreed  statement  of  facts,  like  that  upon  which  we  are  now  deciding 
this  case,  for  example,  the  estoppel  is  equally  as  effective  as  if  the 
facts  were  determined  by  the  formal  verdict  of  a  jury  or  the  judg- 
ment of  a  court  upon  the  proof  heard  at  the  trial. 

Judgments  could  not  be  so  rendered  at  common  law,  where  the  ad- 
mission must  be  strictly  one  of  record,  as  by  demurrer,  default,  con- 
fession, retraxit,  or  the  like.  Hence  the  necessity  of  such  statutes 
as  we  have  in  Tennessee,  permitting  the  parties  to  submit  an  agreed 
case  to  the  decision  of  a  court.  Tenn.  Code,  §§  3450,  3454,  4229, 
4497.  And,  in  the  absence  of  a  statute,  such  practice  has  been  es- 
tablished by  general  usage.  Derby  v.  Jaques,  1  Cliff.  425.  From  a 
judgment  of  this  kind  it  was  at  first  thought  there  could  be  no  writ 
of  error,  but  it  was  later  decided  otherwise.  Id. ;  Stimpson  v.  Rail- 
road, 10  How  329.  Similarly,  in  a  court  of  equity,  it  was  always  the 
rule  that  parties  by  themselves,  or  counsel,  might  agree  upon  a  de- 
cree, and  it  was  irreversible,  and  could  not  be  appealed.  2  Daniell, 
Ch.  Pr.  (1st  Ed.)  616-619,  668;  Id.  (5th  Ed.)  973, 1453,  and  notea; 


Digitized  by 


KELLY  r.  TOWN  OF  MILAN* 


863 


Bradish  v.  Gee,  1  Amb.  229;  French  v.  SliotweU,  5  Johns.  Ch.  555; 
Ketchum  v.  Farmer's  Trtist  Co.  4  McLean,  2 ;  Musgrove  v.  Lush,  2 
Tenn.  Ch.  576;  Williams  v.  Neil,  4  Heisk.  27D;  Ragsdale  v.  Gossett, 
2  Lea,  729;  Jones  v.  McKenna,  4  Lea,  630. 

Bnt,  obviously,  it  does  not  follow  from  this  binding  force  of  the  de- 
cree that  it  can  be  always  pleaded  as  res  adjudicata.  That  depends 
upon  other  circumstances  than  its  mere  binding  effect  as  a  decree  in 
the  court  where  it  is  rendered.  For  example,  a  judgment  of  nonsuit, 
or  a  bill  dismissed  by  plaintiff,  or  for  want  of  jurisdiction,  cannot  be 
pleaded  as  ret  adjudicata,  because  not  a  decision  on  the  merits,  while 
a  judgment  on  demurrer,  which  is  a  decision  of  the  court  on  facts 
admitted,  or  a  bill  dismissed  for  want  of  equity,  or  upon  determina- 
tion of  the  court  in  favor  of  defendant,  can  be  so  pleaded.  Homer 
v.  Brown,  16  How.  354;  Manhattan  L.  Ins.  Co.  v.  Broughton,  109  U. 
S.  121;  S.  C.  3  Sup.  Ct.  Rep.  99;  Gould  v.  EvansvUle,  91  U.  8.  526; 
Durant  v.  Essex  Co.  7  Wall.  107;  Badger  v.  Badger,  1  Cliff.  237;  Ma- 
bry  v.  Churchioell,  1  Lea,  416;  Bankhead  v.  Alloway,  1  Tenn.  Ch.  207. 

So,  in  a  case  like  the  one  we  are  now  trying,  again  using  it  as  an 
example,  it  is  plain  that  the  parties  have  used  the  agreed  statement 
of  facts  as  a  convenient  mode  of  placing  the  court  in  possession  of 
the  facts,  without  producing  the  evidence  on  which  they  would  be 
otherwise  ascertained;  bat  they  have  left  the  decision  of  the  rights 
of  the  parties  growing  out  of  those  facts  to  the  court,  and  have  not 
by  consent  of  parties  determined,  by  themselves  and  for  themselves, 
what  those  rights  are.  That  which  they  have  done  is  very  like  what 
they  do  when  by  a  demurrer  they  admit  the  facts  and  the  court  de- 
cides the  case,  or  when  by  a  retraxit  they  confess  the  facts  and  the 
court  directs  a  judgment.  What  they  have  not  done  is  more  like 
that  which  they  do  when  they  take  a  nonsuit  or  voluntarily  dismiss 
their  bill. 

In  the  languago  of  the  case  of  the  Manliattan  L.  Ins.  Co.  v.  Brough- 
ton,  109  U.  8.  125,  8.  C.  3  Sup.  Ct.  Rep.  99,  Ma  trial  upon  which 
nothing  was  determined  cannot  support  a  plea  of  res  adjudicata  or 
have  any  weight  as  evidence  at  another  trial"  and,  as  decided  in 
Russell  v.  Place,  94  U.  8.  606,  if  it  appear  by  the  record  or  aliunde 
that  the  matter  was  not  litigated  and  decided,  there  could  be  no  es- 
toppel. Now,  does  it -not  appear,  by  what  the  parties  actually  did 
in  the  state  chancery  court,  that  this  matter  was  not  litigated  and 
not  decided?  And  here  lies  a  distinction  that  must  not  be  over- 
looked in  oases  like  this  between  a  consent  to  submit  a  oase  to  the 
court  for  its  decision  and  a  consent  as  to  what  the  decision  shall  be. 
Again,  there  is  a  distinction  between  that  estoppel  which  the  parties 
put  upon  themselves  by  their  agreement  which  may  be  pleaded  and 
bind  them  as  an  estoppel  in  pais,  and  that  which  arises  out  of  the 
adjudication  as  an  estoppel  of  record.  The  agreement  is  none  the 
less  an  estoppel  because  it  takes  the  form  of  a  judicial  decree,  but  not 
necessarily  does  it  operate  as  an  estoppel  of  record.    The  pleas  re- 
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spectively  setting  them  up  would  be  essentially  different.  2  Daniel], 
Ch.  Pr.  (1st  Ed.)  175,  187;  Id.  (5th  Ed.)  659,  666.  In  both,  the 
record  would  be  used  as  evidence;  in  one  case  conclusive  in  its  effect 
to  support  the  plea  of  res  adjudicata;  in  the  other  it  would  not  be 
conclusive,  might  be  averred  against,  and  would  be  overoome  by  coun- 
tervailing proof  of  sufficient  foroe. 

The  text  writers  agree  that  in  England  a  consent  decree  cannot  be 
pleaded  as  res  adjudicata,  and  is  effective  when  pleaded  only  so  far  as 
the  estoppel  arises  out  of  the  agreement  itself.  Bigelow,  Estop.  17 ; 
Freem.  Judgm.  §  331;  Whart.  Ev.  §  783.  They  say,  however,  that 
the  decisions  of  the  American  states,  generally,  are  against  this  doc- 
trine Id. ;  Wells,  Res .  Ad  j .  §  §  440-460.  We  have  examined  very  care- 
fully a  great  many  of  the  oases  cited  in  support  of  this  supposed  dis- 
tinction between  the  American  and  English  courts,  and  find  that  if 
critical  attention  is  given  to  the  distinctions  to  which  we  have  already 
adverted  between  a  case  decided  by  the  court  upon  an  admitted  state 
of  facts,  and  one  decided  by  the  parties  themselves  solely  by  their  own 
consent,  which  the  court  admits  of  record  by  registering  the  agree- 
ment, and  between  the  estoppel  ot  the  agreement  and  that  of  the 
judgment,  and  to  distinctions  arising  out  of  local  statutes  regulating 
the  subject  of  judgments  by  confession  and  agreed  cases,  it  may  be 
doubtful  if  there  be  so  much  divergence  between  those  courts  on  this 
subject. 

To  illustrate :  In  Merritt  v.  Campbell,  47  Cal.  543,  a  dismissal  by 
consent  under  the  local  statute  was  held  equivalent  to  a  judgment 
upon  retraxit  at  common  law,  and  was  a  decision  on  the  merits  under 
the  act,  because,  like  a  retraxit,  it  was  "an  open  and  voluntary  renun- 
ciation of  the  suit  in  court."  In  Ellis  v.  Mills,  28  Tex.  584,  it 
does  not  appear  whether  it  was  the  compromise  agreement  which  was 
a  bar  as  a  matter  of  evidence,  or  the  judgment  as  a  matter  of  record. 
In  Fletcher  v.  Holmes,  25  Ind.  458,  there  was  an  agreement  for  a 
judgment  not  otherwise  supported  by  the  complaint,  but  it  was  not  a 
plea  of  res  adjudicata  at  all.  Gates  v.  Preston,  41  N.  Y.  113,  is  more 
in  point,  but  there  was  a  divided  court.  In  Bank  v.  Hopkins,  2  Dana, 
395,  there  was  in  effect  a  decision  on  an  agreed  statement  of  facts. 
And.  so  we  might  go  through  the  cases  and  distinguish  them ;  but  it 
is  not  necessary,  for  we  have  not  found  one  where  a  municipal  cor- 
poration has  been  held  to  have  validated  its  bonds,  otherwise  void, 
by  a  consent  decreee  declaring  the  bonds  valid,  and  showing  on  its 
face  that  it  was  so  decreed  solely  because  the  parties  had  agreed  to  it. 

Individuals  suijwris  may  agree  to  almost  anything  and  bind  them- 
selves, but  corporations  must  act  within  their  delegated  powers.  It 
is  undoubtedly  within  their  power  to  compromise  litigation,  and  they 
may,  when  sued,  consent  to  orders  and  decrees,  and  if  the  subject- 
matter  of  the  suit  be  within  their  authority  this  consent  will  bind  as 
it  will  individuals.  As  in  Board  Liquidation  v.  Louisville  dt  N.  R. 
Co.  109  U.  S.  221,  S.  C.  3  Sup.  Ct.  Rep.  144,  it  was  held  that  the 
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city  authorities  had  "under  the  statutes  of  the  state"  the  power  to 
compromise  a  suit  relating  to  certain  property  belonging  to  the  city, 
and  in  Hillsborough  v.  Nichols,  46  N.  H.  379,  the  suit  compromised 
was  one  for  injuries  by  a  defective  highway  which  the  authorities  had 
a  right  to  compromise-,  the  subject-matter  being  within  corporate  ju- 
risdiction. In  this  last  suit,  so  much  relied  on  here,  and  cited  by  the 
text  writers  above  named,  it  is  to  be  noted  that  there  was  no  plea  of 
res  adjudicata  at  all,  but  it  was  an  action  by  the  town  to  recover 
money  paid  to  the  plaintiff  under  the  compromise  judgment.  We 
cannot  say  that  if  the  plaintiff  in  that  suit  had  brought  another  ac- 
tion for  the  injuries,  the  former  judgment  by  consent  would  have  been 
held  to  sustain  a  plea  of  res  adjudicata.  These  compromise  judg- 
ments may  be  binding  in  other  respects,  but  not  necessarily  for  that 
reason  pleadable  as  res  adjudicata.  Whether  they  are  binding  in 
other  respects  depends  on  the  circumstances  of  the  case ;  but  whether 
they  are  binding  on  a  plea  of  res' adjudicata  depends  on  whether  the 
judgment  or  decree  conforms  to  the  rules  of  law  which  give  it  that 
effect.  In  Lamb  v.  Qatlin,  2  Dev.  &  B.  Eq.  37;  an  exception  to  the 
report  of  a  master  equivalent  to  the  plea  of  res  adjudicata, failed,  be- 
cause the  former  decree  "was  not  in  truth  a  decree  rendered  in  in- 
vitum,  and  by  judgment  of  the  court  to  which  defendant  was  com- 
pelled to  submit,  and  which  therefore  not  only  binds  him,  but  those 
for  whose  benefit  he  held  the  estate,  unless  it  can  be  impeached  for 
fraud,  but  it  was  a  voluntary  settlement,  etc.  A  decree  thus  ren- 
dered has  no  force,  except  so  far  as  seen  to  be  just." 

In  Allen  v.  Richardson,  9  Rich.  Eq.  53,  it  is  said :  "A  consent  de- 
cree is  the  mere  agreement  of  the  parties,  under  the  sanction  of  the 
court,  and  is  to  be  interpreted  as  an  agreement."  In  Rosse  v.  Rust, 
4  Johns.  Ch.  300,  where  a  bill  had  been  dismissed  on  a  formor  hear- 
ing because  no  one  appeared  for  the  plaintiff,  the  decree  was  pleaded 
as  res  adjudicata,  and  Chancellor  Kent  said  that  to  be  a  bar  the  mer- 
its must  be  decided,  and  where  the  merits  were  never  discussed  and 
no  opinion  of  the  court  ever  expressed  upon  them,  the  case  does  not 
come  within  the  rule.  He  was  overruled  in  Ogsbury  v.  La  Farge,  2  N. 
Y.  113,  not  upon  the  principle  thus  enunciated,  but  in  his  application 
of  it,  and  it  was  held  that  a  bill  so  dismissed  after  publication  of 
proof  was  the  same  as  a  decision  on  the  merits,  and  not  like  a  vol- 
untary dismissal  or  a  nonsuit  at  law.  But  it  must  be  admitted  that 
in  French  v.  Shotwell,  5  Johns.  Ch.  555 ;  S.  C.  6  Johns.  Ch.  235 ;  S. 
C.  20  Johns.  668,  that  learned  chancellor  does  decide  that  a  decree 
by  consent  dismissing  the  bill  may  be  pleaded  in  bar  to  another  bill 
for  the  same  relief,  though,  in  that  case,  the  agreement  itself  was 
likewise  pleaded  as  an  estoppel,  and,  without  tho  decree,  would  have 
been  just  as  effectual  as  with  it;  for,  if  the  plaintiff  had  not  dismissed 
the  bill  according  to  the  agreement,  the  defendant,  by  proper  plead- 
ing, even  in  that  suit,  might  have  called  upon  the  court  to  dismiss  it. 
In  fact,  the  agreement  settled  the  merits  of  the  controversy,  the  par- 
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ties  being  competent  to  agree ;  and  the  plaintiff,  having  waived  the 
fraud  and  expunged  the  usury,  there  was  nothing  to  do  but  dismiss 
the  bill,  and  all  other  bills  setting  up  that  fraud  and  usury.  All  the 
authorities  agree  that  if  the  plaintiff  had  voluntarily  dismissed  his 
bill  he  might  have  brought  another  suit.  He  did  voluntarily  dismiss 
it,  but  upon  a  valid  agreement  to  do  so;  and  from  this  it  would  seem 
that  it  was  the  agreement,  at  last,  that  worked  the  estoppel.  But 
the  chancellor  did  not  put  his  judgment  on  this  ground,  and  the  case 
is  a  very  strong  one  for  the  plaintiffs  here,  unless  there  be  a  distinc- 
tion to  be  taken  on  the  want  of  power  in  the  corporate  authorities  of 
Milan  to  make  the  agreement.  The  case  seems  to  have  been  affirmed  ; 
but,  it  is  said  in  Shufclt  v.  Shufelt,  9  Paige,  137,  not  on  that  point, 
though  the  chancellor  there  followed  it  as  to  a  confessed  judgment. 
The  cases  cited  by  Chancellor  Kent  are  not  all  of  them  cases  of  pleas 
of  res  adjudicata,  those  at  page  565  being  applications  for  relief  on 
sci.fa.,  or  direct  applications  to  vacate  the  judgments,  while  Loyd  v. 
MeweU,  2  P.  Wms.  73,  and  WishaU  v.  Short,  2  Eng.  Cas.  Abr.  177, 
were  original  bills  to  impeach  the  judgments  for  fraud,  and  it  was 
held  that  the  judgments  might,  in  that  kind  of  suit,  be  pleaded  in  de- 
fense, if  accompanied  by  an  answer  denying  the  fraud.  In  Baird  v. 
Berdwell,  60  Miss.  164,  the  case  establishes  that  where  it  is  shown 
by  the  decree  that  it  was  not  heard  upon  its  merits,  there  is  no  bar 
to  another  suit.  It  was  a  bill  dismissed  on  motion  of  defendant  for 
want  of  prosecution  after  the  case  had  been  set  down  for  final  near- 
ing.  In  Pelton  v.  Mott,  11  Vt.  148,  there  was  an  agreement  to  dis- 
miss on  the  merits,  which  being  done  it  was  held. to  be  a  bar;  and  Hicks 
v.  Aylsworth,  13  R.  I.  562,  was  a  similar  case.  The  parties,  by  their 
agreement  in  those  oases,  intended  to  provide  against  the  distinction 
between  a  voluntary  dismissal,  or  a  dismissal  for  want  of  prosecu- 
tion, and  an  adjudication  on  the  merits.  In  Rollins  v.  Henry,  84  N. 
C.  569,  578,  the  action  of  the  court  was  more  like  that  in  this  case 
than  any  we  have  found,  except  that  in  that  case  the  decree  followed 
the  technical  result  of  the  agreement  which  settled  the  rights  of  the 
parties  and  formally  dismissed  the  bill,  while  in  this  the  bill  was 
not  technically  dismissed,  but  was  retained  only  so  far  as  necessary 
to  enforce  the  final  execution  of  the  decree.  Substantially,  the  bill 
was  dismissed,  as  in  the  North  Carolina  case,  in  which  it  was  held 
that  the  decree  could  not  be  relied  on  as  res  adjudicata  because  "it 
does  not  appear  that  the  merits  of  the  dismissed  proceeding  were  con- 
sidered and  passed  on ;  and  the  mere  dismissal  of  the  case  is  not,  in 
our  opinion,  followed  by  the  consequences  supposed."  The  case 
cited  by  the  court  calls  attention  to  the  fact  that  in  equity  courts  to 
"dismiss  the  bill"  is  the  entry,  whether  the  case  is  heard  on  the  mer- 
its and  decided  for  defendants,  or  otherwise  dismissed;  while  in 
courts  of  law  the  form  of  the  entry  shows  for  itself  whether  it  was 
a  mere  discontinuance  or  a  judgment  on  the  merits.  Jenkins  v. 
Johnson,  4  Jones,  Eq.  149.    Hence,  in  courts  of  equity,  we  must  have 
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a  care  to  find  whether  the  decree  was  indeed  an  adjudication  in  invi- 
tum  or  only  the  agreement  of  the  parties  to  act  voluntarily. 

In  Massachusetts  the  rule  seems  to  be  that  where  issue  is  joined  a 
decree  by  consent  on  that  issue  is  a  bar;  but  where  no  issue  is  joined, 
as  where  a  plea  in  abatement  has  been  sustained,  after  which  there 
was  a  consent  judgment,  it  is  no  bar.  Powers  v.  Chelsea  Bank,  129 
Mass.  44;  Jordan  v.  Siefert,  126  Mass.  25.  Now,  in  the  case  we  have 
in  hand  there  was  never  any  issue  joined.  Aftor  the  demurrer  was 
overruled  the  plaintiffs  had  a  right  to  an  answer  from  the  defendants, 
and,  failing  in  this,  to  a  decree  pro  confesso,  and  ultimately  a  decree 
in  their  favor.  Technically,  overruling  the  demurrer  was  .a  decision  in 
favor  of  the  bill  and  an  adjudication  that  the  bonds  were  void;  but  by 
agreement  of  the  parties  this  result  was  defeated  by  declaring  the 
bonds  valid,  dissolving  the  injunction,  and  substantially  dismissing 
the  bill.  There  could  be  no  decision  on  the  merits,  for  there  was  no 
issue  on  the  merits.  The  demurrer  may  have  made  an  issue,  but 
that  was  overruled,  and  this  was  a  decision  against  the  plaintiffs,  and 
not  in  their  favor.  This  is  an  anomaly  in  this  class  of  cases,  but  it 
would  be  stretching  the  doctrine  of  this  estoppel  very  far  to  allow  the 
plaintiffs,  in  the  face  of  an  overruled  demurrer,  to  have  the  benefit 
of  a  decree  as  if  their  demurrer  had  been  sustained  upon  the  issues 
made  by  it  and  thereby  deciding  the  merits.  Gilman  v.  Rives,  10 
Pet.  298,  301;  Aurora  v.  West,  7  Wall.  82,  99;  Gould  v.  Evansville 
Railroad,  91  U.  8.  526. 

The  best  that  can  be  said  for  the  plaintiffs,  after  this  demurrer  was 
overruled,  is  that  upon  a  naked  bill,  without  any  issues  of  any  kind 
or  any  pleading  by  defendant,  the  parties  agreed  to  dismiss  it,  (though 
the  decree  does  not  in  fact  dismiss  it,)  upon  a  stipulation  that  the 
facts  and  law  were  with  the  defendants.  The  declaration  by  the 
court  that  the  bonds  were  valid  adds  no  force  to  the  decree,  which 
should  have  been  simply  that  the  bill  be  dismissed,  if  the  court  so 
decided.  AU  the  authorities,  as  we  have  shown,  agree  that  such  a 
decree  is  not  a  bar  unless  it  be  a  decision  on  the  merits,  and  the  in- 
quiry is  always  to  see  whether  it  is  such  a  dismissal  or  one  otherwise 
procured.  Here  the  bill  was  dismissed  after  a  decision  of  the  only 
issue  in  the  case  made  by  the  demurrer,  in  favor  of  the  plaintiff,  that 
the  bonds  were  void.  Technically,  then,  it  seems  the  decree  cannot  be 
a  bar  except  upon  the  theory  of  a  purely  consent  arrangement  to  dis- 
miss a  bill,  before  answer  filed,  by  an  adjudication  without  issues, 
shown  upon  the  face  of  it  to  be  not  the  judgment  of  the  court,  but 
the  judgment  of  the  parties  as  to  their  own  rights. 

In  Jenkins  v.  Robertson,  H.  L.  1  Sc.  117,  there  was  a  suit  by  a 
town  for  a  right  of  way  for  foot  passengers.  The  town  had  a  verdict, 
but  afterwards  abandoned  it  and  agreed  to  a  judgment  absolving  the 
defendants,  and  to  pay  the  costs  and  expenses,  and  the  court  so  de- 
clared. That  was  a  case  precisely  like  this,  except  that  the  subject- 
matter  was  clearly  within  the  power  of  the  municipality  to  arrange 
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Nevertheless,  the  house  of  lords  held  that  a  decree  so  procured  by 
consent  was  not  a  bar  to  a  new  action  by  the  town,  and  reversed  a 
decree  below  to  the  contrary.  It  was  announced  in  the  most  em- 
phatic terms  that  the  law  of  England  and  Scotland  was  that  a  decree 
so  pronounced  could  not  be  res  adjitdicata  except  so  far  as  an  estoppel 
could  grow  out  of  the  agreement.  And  in  the  Earl  of  Bandon  v. 
Becher,  8  Clark  &  F.  479,  509,  the  same  court  approved  the  state- 
ment of  the  doctrine,  as  made  by  the  solicitor  general  in  the  Duchess 
of  Kingston's  Case,  20  How.  St.  Tr.  478,  that  such  decrees  may  be 
attacked  when  so  pleaded  for  collusion  or  fraud,  because  there  is  no 
real  prosecution,  no  real  defense,  and  no  real  decision. 

In  a  case  like  that  we  are  considering,  an  agreement  that  would 
impose,  without  legislative  authority,  a  tax  upon  the  citizens  of  the 
municipality  to  pay  bonds  that  were  void,  is  itself  a  fraud,  no  matter 
how  well  intentioned,  or  how  much  the  parties  believed  in  their  power 
to  make  it.  After  the  agreement  was  made.it  was  a  collusive  suit  and 
a  collusive  decree  to  all  intents  and  purposes,  and  it  is  a  mistake  to 
suppose  that  there  should  have  been  a  corrupt  bargain,  by  which  the 
persons  acting  for  the  town  profited  themselves  to  invoke  this  prin- 
ciple of  fraud  and  collusion.  Its  effects  are  the  same,  and  it  was 
none  the  less  fraudulent  in  contemplation  of  law  because  the  parties 
got  nothing  for  the  wrong,  or  thought  they  were  doing  right.  Ens- 
minger  v.  Powers,  103  U.  S.  292,  301;  8.  C.  2  Sup.  Ct.  Eep.  643. 
Objection  is  made  that  the  decree  of  a  state  court  pleaded  as  an  es- 
toppel cannot  be  attacked  in  this  court  for  fraud  in  procuring  it. 
Christmas  v.  Russell,  5  Wall.  290.  But  this  does  not  apply  when 
the  infirmity  appears  in  the  record  and  on  the  face  of  the  decree  It- 
self, as  it  does  here.  It  is  then  a  question  of  the  character  of  the 
judgment  itself,  in  its  relation  to  the  conduct  of  the  parties  procuring 
it.  It  is  not  attacking  the  judgment  for  fraud  and  collusion,  but  the 
presentation  by  the  plaintiffs  themselves  of  a  record  which  recites  the 
collusive  arrangement,  and  makes  it  felo  de  se  as  between  the  parties 
to  it.  They  had  no  power  to  issue  bonds,  assumed  to  supply  it  by 
contract  between  themselves,  and  sought  to  sanction  that  assump- 
tion by  a  judicial  decree.  They  might  as  well  without  a  suit  have 
taken  a  judicial  decree  in  the  form  of  an  act  of  the  legislature,  and 
in  lieu  of  it.  Indeed,  such  a  decree  is  a  usurpation  of  legislative 
power  when  it  undertakes  to  declare  by  mere  consent  of  parties  the 
validity  of  the  bonds.  If  the  legislature  had  especially  invested  the 
courts  with  power  to  make  such  declarations,  and  thereby  make  valid 
bonds  that  were  void  by  want  of  legislative  anthority,  it  would  be  un- 
constitutional as  a  delegation  of  legislative  power.  Jones  v.  Perry, 
10  Yerg.  59;  Cooley,  Const.  Lim.  87-114,  392. 

The  supreme  court  of  the  United  States  in  Qaines  v.  Relf,  12  How. 
472,  537,  decides  with  emphasis  that  a  collusive  suit  cannot  be  res 
adjudicata,  because  there  is  not  a  real  controversy  really  litigated. 
That  was,  in  principle,  a  case  like  this,  only  the  agreement  did  not 
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appear  on  the  face  of  the  decree,  as  it  does  here.  It  was  throughout 
a  consent  judgment,  and  we  regard  the  case  as  quite  applicable  here. 
So  is  the  case  of  Gay  v.  Parpart,  106  U.  8.  679,  S.  C.  1  Sop.  Ct.  Rep. 
456,  where  a  deoree,  that  was  merely  "the  judicially  recorded  sup- 
posed agreement"  of  the  parties,  was  not  allowed  to  stand  in  the  way 
of  doing  justice  between  them.  And  in  Ensminger  v.  Powers,  108  U. 
S.  292,  8.  C.  2  Sup.  Ct.  Rep.  643, — a  very  remarkable  case, — the  court 
denied  effect  to  a  plea  pt  res  adjudicate  on  a  bill  of  review,  because 
the  decree  pleaded  was  not  the  "deliberate  judgment  of  the  court  upon 
the  facts  in  the  record,"  and"  "the  functions  of  the  judge  were  abdi- 
cated," etc.    It  is  a  very  instructive  case. 

The  most  that  can  be  said  is  that  the  authorities  are  conflicting  on 
the  question  whether  purely  consent  decrees  are  res  adjudicata.  But, 
certainly,  we  should  not  be  asked  to  give  this  deoree  greater  effect 
than  it  would  have  in  the  state  courts  of  Tennessee,  where  the  supreme 
court,  in  the  case  of  Hix  v.  Gosling,  1  Lea,  560,  has,  in  terms,  adopted 
the  English  doctrine.  Rice  v.  Alley,  1  Sneed,  52 ;  Penniman  v.  Smths 
5  Lea,  130. 

We  do  not  wish  to  be  understood  as  ruling  that  a  record  is  not  to 
be  taken  for  all  that  it  implies  when  pleaded  as  res  adjudicate,  or 
that  the  trial  of  that  plea  will  require  an  inquiry  into  the  extent  of 
the  litigiousness  of  the  parties,  or  the  quality  and  quantity  of  consid- 
eration given  to  the  case  by  the  court  rendering  the  decree,  or  whether 
its  action  was  based  on  a  formal  or  informal  presentation  of  the  facts 
and  law,  but  only  that  the  technical  character  of  the  judgment  must 
be  such  that,  necessarily,  there  was  an  adjudication  of  the  merits  by 
the  court,  invoked  or  sustained,  it  may  be,  by  consent  of  parties,  but 
none  the  less  an  adjudication,  and  not  simply  a  judicial  registration 
of  an  agreement  of  the  parties.  And  while  a  oonsent  decree  upon 
agreement  as  to  the  facts  and,  possibly,  as  to  the  law  of  a  case,  may, 
under  some  circumstances  and  as  to  some  parties,  have*  all  the  force, 
and  as  effectually  estop  the  parties  as  would  a  decree  in  invitum, 
it  is  not,  in  our  opinion,  competent  for  the  authorities  of  a  town  to 
agree  that  its  void  bonds  shall  be  made  valid  by  putting  that  agree- 
ment into  the  form  of  a  judicial  decree,  which,  on  the  face  of  it,  shows 
that  it  is  not  the  judgment  of  the  court  upon  the  facts  and  law  of  a 
case  actually  litigated,  but  merely  the  record  of  an  agreement  of  the 
parties  that  it  shall  have  that  effect;  the  authorities  of  the  town  as- 
suming to  act  without  legislative  authority  to  ratify  the  bonds  in  that 
or  any  other  manner. 

It  would  be  a  dangerous  rule  if  it  were  otherwise,  and  afford  oppor- 
tunities to  impose  fraudulent  bonds  upon  communities  with  more  fa- 
cility than  could  be  done  under  any  device  hitherto  resorted  to  by 
those  anxious  to  evade  the  restrictions  of  law  on  that  power. 

Judgment  for  defendant. 

Matthews,  Justice,  concurred  fully  in  the  reasoning  and  conclusion 
of  the  foregoing  opinion. 
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[Note.  The  manuscript  opinion  of  the  supreme  court  of  Tennessee,  cited 
in  the  foregoing  opinion,  and  printed  in  the  briefs  of  counsel,  is  herewith  ap- 
pended, as  it  is  not  elsewhere  accessible  in  print:] 

OPINION. 

Mayor  and  Aldermen  of  Pulaski  vs.  Oilmore  <fe  Cherry  O'Connor  A  Co. 

(Nashville.) 

In  1874  the  directors  and  commissioners  of  the  Memphis  &  Knoxville  Bail- 
road  Company  petitioned  the  board  of  mayor  and  aldermen  of  the  town  of 
Pulaska  for  a  subscription  of  $40,000  to  their  capital  stock,  on  such  terms 
and  limitations  as  the  board  might  see  proper.  The  question  was  submitted 
to  a  vote  of  the  people  and  approved  by  the  requisite  majority.  The  propo- 
sition involved  the  idea  of  issuing  bonds  having  twenty  years  to  run,  each  of 
the  denomination  of  8500,  bearing  eight  per  cent,  interest;  stock  to  be  issued 
to  the  corporation  equivalent  in  amount  to  the  bonds  thus  proposed  to  bo  is- 
sued. As  part  of  the  proposition  it  was  agreed  that  these  bonds  of  $500  each 
were  to  be  issued  to  pay  for  the  expenses  incident  to  a  survey  of  the  line  of 
the  road  through  Giles  county.  These  bonds  were  issued  and  came  into  the 
hands  of  the  parties  plaintiffs  in  this  case  before  due,  and  are  the  basis  of  the 
present  suit. 

We  may  assume,  for  the  purposes  of  this  opinion,  that  the  proceedings,  if 
not  perfectly  regular,  have  nothing  in  them  that  can  fix  any  right  to  urge  it 
against  the  present  holders.  They  stand  as  innocent  purchasers  for  value. 
The  only  defense  that  can  be  made  available  against  the  liability  sought  to 
be  enforced,  is  a  want  of  authority  in  the  corporation  to  issue  the  bonds  in 
question.  This  is  a  defense  at  all  times  available  in  such  a  case,  unless  it 
may  be  the  doctrine  of  estoppel  in  pais  may  be  an  exception  allowed  in  cer- 
tain cases. 

The  question  then  is,  did  the  corporation,  under  the  constitution  and  laws 
of  the  state,  have  the  power  to  issue  these  bonds?  If  so,  plaintiff  was  entitled 
to  his  recovery  on  the  coupons;  if  not,  defendant  should  have  had  a  verdict. 
It  is  the  case  of  a  subscription  to  the  stock  of  a  contemplated  railroad.  The 
fact  that  these  particular  bonds  were  to  be  applied  to  pay  for  a  specific  part  of 
the  work  necessary  in  the  construction  of  the  road,  cannot  alter  the  character 
of  the  bond,  nor  aid  in  arriving  at  a  solution  of  the  question  of  power. 
Whether  to  be  used  for  this,  or  any  other  purpose  connected  with  the  con- 
struction of  the  road,  the  case  would  be  the  same.  The  proposition  submitted 
to  the  people,  and  the  contract  attempted  to  be  made,  was  simply  a  subscrip- 
tion for  $40,000  of  stock  in  the  corporation,  whicli  was  expected  to  build  the 
road,  and  the  bonds  of  the  corporation  (these  three  included)  were  to  be  issued 
in  paying  for  said  stock.  By  our  present  constitution,  which  in  this  respect 
is  the  same  as  that  of  1834,  §  2,  art.  29,  the  general  assembly  shall  have  power 
to  authorize  counties  and  incorporated  towns  in  this  state  to  impose  taxes  for 
county  and  corporation  purposes,  respectively,  in  such  manner  as  shall  be 
prescribed  by  law,  and  all  property  shall  be  taxed  according  to  its  value  upon 
the  principles  established  in  regard  to  state  taxation.  By  the  constitution  of 
1870  there  is  added:  "But  the  credit  of  no  county,  city  or  town,  shall  be  given 
or  loaned  to  or  in  aid  of  any  person,  company,  association,  or  corporation,  ex- 
cept upon  an  election  to  be  first  held  by  the  qualified  voters  of  such  county, 
city,  or  town,  and  the  assent  of  three-fourths  of  the  votes  cast  at  such  elec- 
tion." 

We  need  not  examine,  discuss,  or  decide  the  question  whether  the  addenda 
gives  any  additional  or  different  power  to  the  legislature  from  that  conferred 
in  the  first  clause  of  the  section  quoted;  that  is,  to  levy  taxes  for  county  and 
corporation  purposes,  respectively.  It  suffices  that  it  was  decided  many  years 
sin<;e  that  a  railroad  was  a  county  and  corporation  purpose,  and  taxes  might 
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be  levied  under  authority  from  the  legislature,  to  be  used  in  aid  of  such  en- 
terprises. It  is  not  improper  to  say  that  while  this  is  all  now  settled  in  our 
state  as  an  original  question,  the  writer  of  this  opinion  did  not  and  does  not 
now  concur  in  its  correctness.  The  question,  however,  is  whether,  under  the 
statutes  existent  at  this  time  these  bonds  were  authorized,  the  power  to  issue 
them  is  given.  We  need  not,  as  we  have  said,  go  into  the  question  of  the  con- 
stitutional power  to  authorize  them.  We  need  scarcely  say  that  in  order  to 
the  issuance  of  such  bonds  there  must  be  an  express  authority  given  the  city 
or  town,  either  by  a  general  law  of  the  land,  or  by  a  special  law  for  this  pur- 
pose. No  such  power  can  be  implied  or  can  be  inferred  from  any  of  the  ordi- 
nary powers  of  such  corporations.  "No  argument, "  says  Judge  Mc Kinney, 
in  the  case  of  Cooky., Sumner  Spinning  cfe  Manufg  Co.  1  Sneed,  714,  "can  be 
necessary  to  show  that  the  authority  to  purchase  stock  in  a  manufacturing 
company,  or  to  issue  bonds  for  the  payment  thereof,  cannot  be  derived  simply 
from  the  power  of  taxation'  conferred  in  a  charter."   See,  also,  9  Heisk.  5i*4. 

Taxation  and  payment  of  all  liabilities  directly  from  this  means  is  the  nor- 
mal work  of  action  by  such  bodies.  Bonds  on  time  are  not  incident  to  this, 
and  can  only  be  issued  when  authority  is  conferred  by  law.  The  old  act  of 
1852,  Code,  §  1142,  and  other  provisions  of  that  article,  is  the  basis  in  our  gen- 
eral law  for  such  action  as  may  be  taken  by  counties  and  corporations  in  sub- 
scribing for  stock  in  railroads  running  to  or  contiguous  to  such  towns.  It  is 
too  clear  for  argument  that  no  such  authority  is  found  in  these  sections.  The 
act  of  January,  1871,  intended  to  regulate  elections,  under  the  constitution, 
in  first  section,  simply  embodies  the  authority  contained  in  the  constitution 
as  to  counties  and  towns  levying  taxes  for  county  and  corporation  purposes, 
prescribing  in  the  subscriptions  the  conditions  and  regulations  by  which  the 
power  shall  be  executed.  But  there  is  nothing  in  this  act  that  can  possibly  be 
construed  on  any  fair  principle  of  construction  to  authorize  the  issuance  of 
these  bonds  in  payment  of  a  subscription  of  stock  in  a  railroad  company. 
What  was  intended  by  the  reference  to  "execution  of  all  necessary  orders, 
bonds,  and  payments,  in  order  to  carry  out"  a  loan  or  credit,  we  need  not  now 
determine.  See  section  2;  Code,  §  491a.  It  suffices  that  there  is  no  authority  . 
in  this  act  to  issue  such  bonds  as  are  the  basis  of  this  suit;  the  same  having 
been  issued  without  authority  of  law,  are  simply  void,  whether  in  the  hands 
of  innocent  .purchasers  or  others. 

Reversed,  etc.  [Signed]  Freeman,  J. 


Bahxbuptct— Judgment  Obtatoed  ok  Provable  Clatm— Discharge. 

On  August  8, 1873,  suit  was  commenced  in  New  York  against  8.  &  Q.,  and 
judgment  by  default  entered  March  29,  1876,  for  $3,199.09.  8.  failed  in  1873, 
and  removed  to  Minnesota  in  1875,  where  he  filed  his  petition  in  bankruptcy, 
and  was  adjudged  a  bankrupt,  July  15, 1876.  The  schedule  filed  by  him  set  out 
the  New  York  judgment.  November  25,  1876,  he  obtained  his  discharge.  On 
April  6, 1876,  the  judgment  by  default  in  New  York,  of  March  29, 1876,  was,  on 
motion  of  his  attorney,  set  aside,  a  trial  had  October  10,  1876,  and  judgment  for 
13.336.25  entered  against  him,  <  >ctober  14, 1870.  There  was  no  communication 
between  8.  and  his  attorney  after  8.  left  New  York.  Held,  that  the  debt  or 
;laim  in  the  pending  suit  in  New  York  was  provable,  under  section  5057  of  the 
United  States  Revised  Statutes,  after  the  adjudication  of  bankruptcy  of  July 
15, 1876,  and,  although  the  judgment  was  entered  before  the  certificate  of  dis- 
charge was  granted,  an  action  on  the  judgment  was  barred  by  the  discharge. 


Braman  v.  Snider  and  another. 


(Circuit  Court,  D.  Minnetota.   October  22,  .1884.) 


872 


FEDERAL  RBPOBTBB. 


In  Bankruptcy. 

C.  A.  Congdon,  for  plaintiff. 

J.  M.  Shaw,  for  defendants. 

Nelson,  J.  This  action  is  brought  upon  a  judgment  obtained  in 
the  supreme  court  of  the  state  of  New  York  against  Samuel  P.  Snider 
and  Willoughby  H.  Giffney,  on  October  10,  1876.  Defendant  Snider 
answers,  and  sets  up  his  discharge  in  bankruptcy  as  a  bar  to  recovery. 
I  find  the  following  facts : 

On  August  8, 1873,  a  suit  was  commenced  by  Braman  &  Boynton, 
in  the  supreme  court  of  the  state  of  New  York,  against  the  firm  of 
Snider  &  Giffney,  and  on  failure  of  the  defendants  to  appear  at  the 
trial  by  the  court,  a  verdict  was  rendered  and  judgment  entered  and 
filed  March  29, 1876,  for  $3,199.09.  The  defendant  Snider  became 
insolvent  in  the  fall  of  1873,  and  left  the  city  of  New  York  and  be- 
came a  resident  of  the  state  of  Minnesota  in  1875.  In  July,  1876, 
he  filed  his  petition  in  bankruptcy  and  was  adjudged  a  bankrupt 
July  15,  1876.  The  schedules  filed  by  him  set  forth  a  judgment  ob- 
tained against  the  firm  of  which  he  was  a  member  in  March,  1876, 
by  Braman  &  Boynton,  in  the  city  of  New  York,  and  stated  the  amount 
at  about  $3,000.  On  November  25, 1876,  he  was  discharged  and  re- 
ceived his  certificate.  On  April  6,  1876,  his  attorney  obtained  an 
order  setting  aside  the  judgment  entered  March  29,  1876;  and  on 
October  10,  1876,  the  case  was  again  tried,  and  the  defendants  not 
appearing,  a  verdiot  was  rendered  and  a  judgment  was  entered  and 
filed  for  the  sum  of  $3,336.25.  There  was  no  communication  be- 
tween Snider  and  his  attorney  after  he  left  New  York.  Boynton  as- 
signed his  interest  in  the  judgment  before  this  suit  was  commenced. 


If  it  is  conceded  that  the  debtor's  attorney  in  New  York  had  au- 
thority to  obtain  an  order  setting  aside  the  judgment  entered  March 
29, 1876, 1  am  still  of  the  opinion  that  the  debt  or  claim  in  tbe  pend- 
ing suit  in  the  New  York  supreme  court  was  provable  under  section 
5067,  Rev.  St.,  against  the  bankrupt's  estate  after  the  adjudication, 
July  15,  1876;  and  although  a  judgment  was  entered  before  the  cer- 
tificate of  discharge  was  granted,  the  debt  on  which  the  judgment 
was  entered  being  a  provable  claim  existing  at  the  time  of  adjudica- 
tion, is  barred  by  the  discharge.  The  terms  of  the  certificate  of  dis- 
charge, enacted  by  section  5115,  Rev.  St.,  declares  that  the  bankrupt 
"is  discharged  from  all  debts  and  claims  made  provable"  by  the 
bankrupt  law,  and  "which  existed  on  the  day  on  which  the  petition 
for  adjudication  was  filed."  The  doctrine  of  merger  and  extinguish- 
ment of  the  debt,  and  that  the  judgment  constitutes  a  new  debt  from 
the  time  of  the  recovery,  is  not  applicable  under  the  bankrupt  act. 

Judgment  for  defendants. 


CONCLUSION. 


UNITES  STATES  P,  KOCH. 


878 


United  Statbs  v.  Koch.1 


(Circuit  Court,  E.  D.  Mittouri.   October  2,  1884.) 


1.  Pbmsionh— Ohaksero  Illboai,  Fmc— Irdiotjcent. 

An  indictment  for  charging  and  collecting  an  Illegal  fee  for  obtaining  a  pen- 
sion, need  not  state  how  the  accused  was  instrumental,  and  what  he  did,  in 
procuring  the  pension. 

2.  Ramtt — Malice. 

It  is  also  unnecessary  for  It  to  state  that  the  defendant "  willfully  and  wrong- 
fully," or  "  unlawfully,"  did  the  act  charged. 

3.  Sams — Admissibility  of  Evidence  of  ▲  Sham  Sam. 

Where  the  indictment  charges  the  receipt  of  a  sum  in  excess  of  what  may  be 
legitimately  chared,  evidence  is  admissible  to  prove  that  he  sold  the  pensioner 
property  for  a  sum  largely  in  excess  of  its  value,  if  supplemented  by  proof  that 
the  sale  was  a  mere  trick  to  obtain  an  unlawful  fee. 

4.  Same — Practicb— Bill  of  Exceptions. 

Where  a  bill  of  exceptions  states  in  such  a  case  that  a  sale  to  the  pensioner 
for  a  price  largely  in  excess  of  the  real  value  of  the, property  sold  was  proved, 
and  is  silent  as  to  whether  or  not  the  necessary  supplemental  evidence  was  in- 
troduced, it  will  be  presumed  that  it  was. 

Indictment  for  Charging  and  Collecting  an  Illegal  Fee  for  Obtain- 
ing a  Pension. 

William  H.  Bliss,  for  the  Government. 
D.  P.  Dyer,  for  defendant. 

Brewer,  J.  In  the  case  of  the  United  States  against  Lonis  F. 
Koch,  tried  in  the  district  court  and  convicted  there,  a  writ  of  error 
was  taken  to  this  court.  The  indictment  charges  that  the  defendant, 
having  been  instrumental  in  obtaining  pensions  for  certain  parties, 
did  thereafter  charge  and  receive  more  than  the  fee  which  is  author- 
ized by  the  statute. 

Three  substantial  questions  are  presented : 

1.  The  indictment  charges  that  the  defendant,  having  been  instru- 
mental in  procuring  the  pension  of  the  party  named,  etc.  It  does  not 
say  how  he  was  instrumental,  or  what  he  did  in  procuring  that  pen- 
sion, and  the  claim  is  that  this  indictment  should  charge  how  he  was 
instrumental,  and  what  he  did  in  procuring  the  pension.  This  is  un- 
necessary. The  gravamen  of  the  offense  is  not  that  he  was  instru- 
mental in  procuring  the  pension;  that  simply  describes  the  person 
who  is  within  the  purview  of  the  statute.  In  the  Britton  Case,  a  late 
supreme  court  decision,  (107  U.  S.  669;  2  Sup.  Ct.  Rep.  512.)  the 
charge  was  that  the  defendant,  being  president  of  a  bank,  willfully 
misapplied  the  funds  of  the  bank.  Now,  as  has  been  well  said  by 
counsel  for  the  government,  whatever  criticism  might  have  been  made 
and  was  made  upon  the  use  of  the  words  that  he  "willfully  misap- 
plied," nothing  was  said,  nothing  ought  to  have  been  said,  as  to  the 
simple  allegation  that  the  defendant  was  president  of  the  bank;  that 
was  a  mere  descriptio  persona.  And  here  the  fact  that  the  defendant 

> Reported  by  Benj.  P.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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was  instrumental  in  procuring  the  pension  is  a  minor  matter:  it  la 
simply  that  which  brings  the  party  within  the  prohibition  of  the  stat- 
ute. The  gravamen  of  the  offense  is  that,  having  been  thus  instru- 
mental, he  charged  and  received  a  fee  in  excess  of  that  which  the 
statute  warrants.  And  where  this  matter  is  simply  subordinate, — 
the  mere  description  of  the  person, — I  think  it  unnecessary  more 
than  to  say  that  the  defendant  was  such  a  person. 

2.  It  is  insisted  that  the  indictment  is  deficient,  in  that  it  fails  to 
charge  that  the  defendant  "willfully  and  knowingly,"  or  "unlawfully," 
did  the  act  charged.  The  offense  denounced  by  this  section  is  charg- 
ing and  receiving  more  than  the  prescribed  fee.  Such  a  transaction 
is  not  inherently  vicious.  In  the  absence  of  a  statute  prohibiting  it, 
any  man  may  contract  for  his  services;  he  is  not  bound  to  render 
them;  and,  rendering  them,  he  may  charge  the  person  seeking  those 
services  such  fee  as  they  may  agree  upon.  It  is  not  a  matter  which 
is  malum  in  se — inherently  vicious;  it  is  a  matter  which  is  perfectly 
legitimate  and  proper,  in  the  absence  of  the  prohibition  of  the  statute. 
The  statute  steps  in,  and,  from  motives  of  public  policy,  says  that 
no  fee  shall  be  received  in  excess  of  a  prescribed  amount;  and  that 
is  like  many  provisions  found  in  municipal  ordinances,  regulating 
the  dealings  of  one  man  with  another,  not  inherently  vicious,  but  lay- 
ing down  a  rule  of  conduct  which  every  man  must  oonform  to  at  his 
peril.  It  is  not  like  a  charge  of  assault  and  battery,  where  the  act  may 
or  may  not  be  wrong.  Assault  and  battery  may  be  perfectly  justified 
in  defense  of  one's  property  or  person,  or  from  other  reasons,  and 
therefore  it  may  be  necessary,  in  such  a  case,  to  allege  that  it  is  ille- 
gally or  wrongfully  committed.  But  this  is  a  matter  where  congress 
has  stepped  in  and  says  that,  under  all  circumstances,  waiving  all 
questions  of  intention  and  all  questions  of  knowledge,  it  is  unlawful  for 
one  instrumental  in  obtaining  a  pension  to  charge  and  receive  more 
than  a  specified  sum.  Where  the  offense  is  thus  simply  malum  pro- 
hibitum, where  there  is  no  offense  growing  out  of  knowledge  or  intent, 
I  think  it  is  sufficient  for  the  indictment  to  charge  simply  that  the 
defendant  did  the  thing  prohibited  to  be  done;  and  that  objection 


The  final  question  runs  along  these  facts.  In  the  second  count  the 
indictment  charges  that  the  defendant  reoeived  from  one  Morris  a  sum 
in  excess  of  that  which  he  might  legitimately  charge  and  receive,  and  it 
appears  by  the  bill  of  exceptions  that  the  court  permitted  the  United 
States  to  prove  that  the  defendant  sold  to  the  pensioner  a  tract  of  land 
for  $900,  which  was  largely  in  excess  of  its  value.  It  is  insisted  that 
that  testimony  was  incompetent.  It  does  not  appear  from  the  excep- 
tions that  that  was  all  the  testimony  introduced  in  reference  to  that 
matter.  There  is  nothing,  it  is  true,  in  the  indictment  which  charges' 
any  sale  of  land,  but  I  think  it  clear  that,  under  such  a  oharge,  it  was 
competent  for  the  government  to  prove,  as  the  bill  of  exceptions  said  it 
did  prove,  that  the  defendant  sold  a  piece  of  property  to  the  pensioner 
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at  a  value  largely  in  excess  of  its  real  value,  provided  thai  testimony  is 
supplemented  by  proof  that  that  was  a  mere  cover,  a  mere  triok,  by 
which  he  obtained  more  than  the  legal-fee.  That  such  was  the  testi- 
mony I  must  assume.  It  does  not  appear  from  the  bill  of  exceptions 
that  such  was  not  the  testimony,  and  I  think  it  is  competent  for  the 
government,  on  suoh  a  charge  as  this, — that  the  defendant  has  taken 
from  the  pensioner  more  fees  than  he  was  entitled  to, — to  show  that  he 
did  take  that  excess,  although  he  made,  as  an  excuse  or  cover,  the  pre- 
tense of  a  sale  of  property,  or  any  other  pretense.  Of  course,  if  it 
was  a  mere  voluntary  transaction,  by  whioh  property  was  sold,  al- 
though for  a  sum  largely  in  excess  of  its  value,  it  does  not  come  within 
the  provisions  of  the  statute ;  but  if  it  was,  as  stated,  a  mere  trick,  a 
mere  cover,  by  which  the  real  facts  of  the  transaction  were  attempted 
to  be  concealed,  I  think  the  government,  under  suoh  an  indictment, 
could  show  it,  and,  as  far  as  the  bill  of  exceptions  discloses,  that  might 
have  been  the  testimony  produced. 

Those  are  the  only  substantial  questions  presented,  as  I  look  at  the 
record,  and  in  them  I  see  no  error.  The  judgment  of  the  district 
court  in  the  matter  will  be  affirmed. 


Steam  Stonk-Cottbb  Go.  v.  Sheldoms  and  another. 


L  Patents  fob  Inventions— Damages  for  Infringement— Profits  of  Sales — 
Profits  Derived  from  Use. 

When  a  patentee,  in  an  action  against  an  infringer  who  manufactured  and 
sold  for  use  his  invention,  has  had  a  decree  for  the  profits  of  such  sales,  and 
such  decree  has  been  satisfied,  he  cannot  recover,  in  an  action  against  the  party 
to  whom  the  patent  was  sold,  the  profits  derived  by  him  from  the  use  thereof. 
2.  Same — Sale  of  Patented  Article— Title  of  Vendee. 

The  recovery  of  the  profits  of  the  sale  of  a  patented  article  for  use,  in  an  ac- 
tion against  the  vendor,  vests  the  title  to  the  use  in  the  purchaser  of  the  article. 
8.  Same — Practice — Interlocutory  Dbcbeb — Final  Decree. 

Although  there  has  been  an  interlocutory  decree  for  plaintiff,  when  it  is  shown, 
on  the  master's  report,  that  he  is  not  entitled  to  recover,  a  final  decree  for  de- 
fendants may  be  entered. 

In  Equity.    Exceptions  to  master's  report. 

Aldace  F.  Walker  and  John  W.  Stewart,  for  orator. 

Edward  J.  Phelps  and  Walter  C.  Dunton,  for  defendants. 

Whkblbr,  J.  The  master's  report  shows  that  the  Windsor  Man- 
nfaoturing  Company  made  and  sold  for  use  to  the  defendants  five 
channeling  machines  for  cutting  out  marble  from  quarries,  which 
were  infringements  upon  the  orator's  patents;  that  the  orator  has 
had  a  decree  against  the  Windsor  Manufacturing  Company  for  the 
profits  of  these  sales;  that  the  decree  has  been  satisfied  in  part  by 
the  payment  of  money,  and  as  to  the  residue  by  levy  on  real  estate, 
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the  title  acquired  by  which  is  in  litigation,  but  has  so  far  been  de- 
cided in  favor  of  the  orator;  and  tbat  the  defendants  have  derived 
profits  from  the  use  of  the  machines  to  the  amount  of  $5,320.03,  for 
which  they  should  account  to  the  orator,  if  liable  to  account  at  all  for 
such  profits.  .Various  questions  bearing  upon  the  correctness  of  this 
account  are  raised  by  exceptions  to  the  report.  The  principal  ques- 
tion is,  as  to  the  right  of  the  orator  to  recover  these  profits  at  all  after 
having  recovered  profits  for  the  sales. 

The  decrees  for  the  accounts  in  each  case  were  made  under  the  act 
of  1836.  The  exclusive  right  conferred  by  patents  always  has  been 
to  make,  use,  and  sell  for  use,  the  patented  invention.  In  the  act  of 
1790  the  words  were,  "the  sole  and  exclusive  right  and  liberty  of  mak- 
ing, constructing,  using,  and  vending  to  others  to  be  used,  the  said 
invention  or  discovery."  Chapter  7,  §  1,  (1  St.  at  Large,  109.)  In 
the  act  of  1793  the  words  were  the  same.  Chapter  ,11,  §  1,  (1  St. 
at  Large,  318.)  In  the  act  of  1836  the  words  were  changed  to,  "the 
full  and  exclusive  right  and  liberty  of  making,  using,  and  vending  to 
others  to  be  used,  the  said  invention  or  discovery."  Chapter  357,  § 
5,  (5  St.  at  Large,  117.)  In  1870  the  words  were  again  changed  to, 
"the  exclusive  right  to  make,  use,  and  vend  the  invention  or  discov- 
ery." Chapter  230,  §  22,  (16  St.  at  Large,  201;  Rev.  St.  §  4884.) 
The  effect  of  these  expressions  obviously  is  and  was  intended  to  be 
the  same  throughout,  and  is  to  give  an  exclusive  right  to  make,  use, 
and  sell  for  use.  In  the  act  of  179  0  an  action  was  given  for  devis- 
ing, making,  constructing,  using,  employing,  or  vending  patented  ar- 
ticles without  consent  of  the  owners  of  the  patent  in  writing.  Sec- 
tion 4.  In  the  act  of  1793,  §  5,  the  expression  was  changed  to  give 
an  action  for  making,  devising,  and  using  or  selling.  The  words 
were  again  changed  in  the  act  of  1800,  §  3,  to  make,  devise,  use,  or 
sell.  By  the  act  of  1836  the  owners  of  patents  were  left  to  their  ac- 
tions at  law,  with  the  power  of  the  court  to  increase  the  damages,  and 
to  their  right  to  proceed  in  equity,  where  equitable  relief  was  neces- 
sary, for  infringements,  without  any  words  in  the  statutes  to  express 
what  should  be  an  infringement  or  what  actions  might  be  sustained 
for.  Sections  14,  15,  17;  Root  v.  Railway  Co.  105  U.  B.  189.  The 
exclusive  right  was  left  to  be,  to  make,  use,  and  sell  to  others  for  use. 

The  mere  sale  of  the  materials  of  a  machine,  complete  and  fit  for 
operation,  would  not  be  an  infringement  of  the  patent  on  the  ma- 
chine, unless  the  sale  was  for  use.  Sawin  v.  Guild,  1  Gall.  485; 
Whittimore  v.  Cutter,  Id.  480.  When  the  orator  recovered  the  pro- 
fits of  an  infringement  by  the  making  and  selling  of  these  machines, 
it  must  have  been  a  recovery  for  a  sale  for  use,  for  such  a  sale  only 
could  be  recovered  for.  The  sale,  apart  from  the  use,  would  not 
be  distinguishable  as  an  infringement.  The  recovery  was  as  for  a 
tort  consisting  of  the  selling  and  using  under  the  sale.  The  jurisdic- 
tion of  the  court  of  equity  over  the  case  rested  upon  the  necessity  for 
equitable  relief  in  granting  an  injunction.    Having  jurisdiction,  the 
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court  retained  the  case  and  took  an  account  of  the  profits  of  the  de- 
fendant there,  and  decreed  them  to  the  orator,  in  order  to  do  justice 
as  far  as  possible  by  administering  full  relief.  These  principles  are 
fully  and  elaborately  explained,  and  set  at  rest  for  the  courts  of  the 
United  States,  in  Root  v.  Railway  Co.  Perhaps,  in  an  action  for  dam- 
ages, the  orator  might  have  recovered  more  than  the  amount  of  the 
profits ;  but,  if  so,  the  recovery  would  have  been  for  the  same  thing 
at  a  higher  rate  of  damages.  The  orator  elected  to  take  the  profits 
as  the  measure  of  the  recovery.  Another  recovery  for  the  same  thing 
could  not  be  had  against  that  defendant,  neither  could  it  any  more  be 
had  against  any  other  joint  tort-feasor.  Undoubtedly,  an  action  at 
law  or  a  bill  in  equity,  during  the  life  of  the  patent,  could  be  main- 
tained against  those  defendants  for  their  use  of  the  machines,  apart 
from  the  sale,  if  there  had  been  no  recovery  for  the  sale  and  use;  and 
so  an  action  might,  doubtless,  have  been  maintained  against  both  the 
Windsor  Manufacturing  Company  and  the  defendants  for  the  use  of 
the  machines  by  the  defendants,  without  reference  to  the  profits  of 
the  sales.  The  defendants  here  would  be  liable  because  they  infringed 
directly  by  the  use ;  the  Windsor  Manufacturing  Company  would  be 
liable  because,  by  the  sale,  it  authorized  and  promoted  the  use. 
They  were  joint  tort-feasors  as  to  the  use.  One  of  them  has  made 
satisfaction,  and  but  one  satisfaction  can  be  had.  Had  the  orator 
proceeded  for  the  profits  of  the  use  none  could  have  been  recovered 
of  the  Windsor  Manufacturing  Company,  for  none  were  made  out  of 
the  use  by  that  company.  Elizabeth  v.  Pavement  Co.  97  U.  S.  126. 
From  those  defendants  they  could  recover  the  full  profits  of  the  use, 
as  is  sought  to  be  done  now.  The  defendants  here  might  have  been 
joined  in  a  suit  against  infringement  by  the  sale  to  them,  but  they 
could  not  be  held  for  the  profits  of  the  sale,  for  they  made  none  out 
of  that.  The  orator  could  not  in  any  mode  recover  both  for  the 
profits  of  the  sale  for  use  and  the  profits  of  the  use.  Each  was  a 
trespass  upon  the  orator's  exclusive  rights,  but  not  a  separate  and 
distinct  trespass.  A  recovery  for  one  would  include  a  recovery  for  a 
part,  at  least,  of  the  other,  so  that  a  recovery  could  be  had  for  either, 
but  not  for  both.  The  orator,  having  had  a  recovery  for  one,  cannot 
now  have  another  for  the  other.    Chamberlin  v.  Murphy,  41  Vt.  110. ' 

It  is  said  that  the  plaintiff  has  not  obtained  full  satisfaction.  But 
the  execution  for  the  enforcement  of  the  decree  against  the  Windsor 
Manufacturing  Company  has  been  returned  satisfied,  and  has  not  been 
revived  as  not  actually  satisfied.  In  trespass  quare  claumm  the  de- 
fendant pleaded  that  the  plaintiff  distrained  his  hog  damage  feasant  for 
the  same  trespass.  The  plaintiff  replied  that  the  hog  escaped  with- 
out his  consent,  and  he  was  not  satisfied.  On  demurrer,  it  was  held 
that  the  action  would  not  lie.  Salk.  242;  Buller,  N.  P.  84.  Satis- 
faction need  not  be  in  money.  The  taking  of  the  body  of  a  defend- 
ant may  be  a  full  satisfaction,  and  yet  yield  no  money.  The  return 
of  the  execution  as  satisfied  is  plenary  evidence  of  its  satisfaction 
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while  it  stands.  Magniac  v.  Thomson,  15  How.  281;  Bac.  Abr.  "Ex- 
ecution," D. 

There  is  another  view  of  this  question  which  has  been  touched 
upon  formerly  in  this  case,  and  that  is  that  the  recovery  of  the  prof- 
its of  the  sale  for  use  vested  the  title  to  the  use  in  the  purchaser  of 
the  machines.  Stone-cutter  Co.  v.  Sheldons,  15  Fed.  Rep.  608.  It 
was  upon  this  ground  that  the  recovery  of  the  profits  against  the 
Windsor  Manufacturing  Company  was  based.  Stone-cutter  Co.  v. 
Windsor  Manufg  Co.  17  Blatchf.  24.  This  view  is  supported  by  sev- 
eral decided  cases,  (Perrigo  v.  Spaulding,  13  Blatchf.  389;  Spauld- 
ing v.  Page,  1  Sawy.  702;  Allis  v.  StoweU,  15  Fed.  Rep.  242;)  and 
it  is  not  inconsistent  with  Blake  v.  Greenwood  Cemetery,  16  Fed.  Rep. 
676.  There,  merely  nominal  damages  had  been  recovered  against  a 
mauufacturer  of  the  infringing  machine,  with  an  injunction.  The 
defendant  purchased  the  machine,  and  set  up  the  former  recovery  as 
a  bar  to  a  recovery  for  the  infringement  by  its  use  by  him.  This  was 
held  to  be  no  bar,  because  there  had  been  no  recovery  for  this  use, 
or  for  the  profits  or  damages  on  a  sale  for  use.  Where  an  owner 
of  a  patent  has  compensation  for  the  sale  of  a  specific  machine  em- 
bodying the  invention,  that  machine  is  forever  freed  from  the  monop- 
oly. Bloomer  v.  Millinger,  1  Wall.  340.  A  compensation  by  recov- 
ery in  an  action  for  the  same  thing  should  have  the  same  effect. 

Although  there  has  been  an  interlocutory  decree  for  the  orator,  still, 
as  upon  the  master's  report  the  orator  is  not  entitled  to  recover,  a  final 
decree  for  the  defendants  is  proper.  Fourniquet  v.  Perkins,  16  How. 
82;  American  Diamond  Drill  Co.  v.  Sullivan  Machine  Co.  21  Fed. 
Rep.  74.  The  interlocutory  decree  is  understood  to  have  been  entered 
by  consent,  without  hearing,  and  some  other  proceedings  have  been 


Let  there  be  a  decree  dismissing  the  bill. 


New  York  Grape  Sugar  Co.  v.  Peoria  Grape  Suoab  Co. 


Patents  fob  Intentions— Several  Patents  Applicable  to  Same  Process— -In- 
fkingkment— Expiration  of  One  Patbnt-^-Motion  to  Dismiss. 

Where  a  bill,  in  addition  to  the  usual  charges  of  infringement  of  three  pat- 
ents specified  therein,  states  that  "these  several  letters  patent  are  applicable 
to  the  same  process,  and  are  so  used  by  defendants,"  and  it  appears  that  it  may 
be  impossible  to  award  damages  for  infringement  of  two  of  the  patents,  with- 
out also  taking  into  consideration  the  value  of  the  other  patent,  a  motion  to 
dismiss  the  bill  as  to  such  patent,  because  it  was  so  near  its  expiration  that  an 
Injunction  could  not  be  granted  under  it.  may  be  overruled.  BttU  v.  QaUUts, 
L.  B.  10  Eq.  893,  distinguished. 


Same  v.  Peoria  Starch  Manuf'o  Co. 


(Circuit  Court,  If.  D.  Illinoit.   October  20,  1884.) 
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In  Equity. 

Dent  dt  Black  and  Cratty  Bros.,  for  complainant. 

Banning  dt  Banning  and  George  F.  Harding,  for  defendants. 

Blodgett,  J.  This  is  a  bill  filed  for  an  injunction  and  accounting 
against  the  defendant  by  reason  of  the  alleged  infringement  of  three 
patents, — the  first  issued  June  11,  1867;  the  second  issued  Septem- 
ber 8, 1868 ;  and  the  third,  on  the  fifteenth  of  April,  1873,— all  of  said 
patents  being  issued  to  J.  J.  Gilbert  for  "improvement  in  the  manu- 
facture of  starch,"  and  having  been,  as  averred  by  the  bill,  duly  as- 
signed to  complainant.  Defendants  move  to  dismiss  the  bill  as  to  the 
first-mentioned  patent  on  the  ground  of  want  of  jurisdiction  in, equity, 
because  this  patent  was  so  near  its  expiration  that  an  injunction 
could  not  have  been  properly  granted  under  it.  I  think  a  demurrer 
to  so  much  of  the  bill  as  relates  to  the  first  patent  referred  to  would 
have  been  the  better  method  of  raising  the  question,  but  as  the  ar- 
gument proceeded  upon  the  right  of  complainant  to  relief  in  equity 
on  this  patent,  under  the  case  made  in  the  bill  I  will  consider  only 
the  merits  of  the  question  discussed  by  counsel,  without  reference  to 
the  mode  of  practice  which  was  adopted  in  getting  at  it. 

Since  the  decision  of  the  supreme  court  in  Root  v.  Railway  Co.  105 
U.  S.  198,  that  equity  has  no  jurisdiction  in  a  suit  upon  an  expired 
patent,  when  the  only  relief  sought  is  an  accounting  for  profits  and 
damages,  the  decisions  at  the  circuit  have  not  been  uniform  as  to  such 
jurisdiction  in  cases  where  the  patent  expires  after  the  commencement 
qf  the  suit,  and  before  decree.  In  the  opinion  in  Root  v.  Railway 
Co.  the  court  cites  approvingly  Bctts  v.  Galluis,  L.  R.  10  Eq.  393, 
in  which  Vice-chancellor  James  held  that  he  would  not  entertain  a 
bill  for  the  mere  purpose  of  giving  relief  in  damages  for  the  infringe- 
ment of  a  patent  where  it  had  been  filed  so  immediately  before  the 
expiration  of  the  patent  as  to  render  it  impossible  to  obtain  an  injunc- 
tion. The  bill  in  this  case,  in  addition  to  the  usual  charges  of  in- 
fringement of  these  three  patents,  states  that  "these  several  letters 
patent  are  applicable  to  the  same  process,  and  are  so  used  by  the 
defendants."  It  therefore  seems  to  me  that,  as  there  is  no  question 
made  as  to  complainant's  right  to  relief  in  equity  as  to  the  two  later 
patents,  and  as  it  is  charged  that  all  these  patents  are  used  in  a  com- 
mon process,  it  may  be  impossible  to  award  damages  for  the  infringe- 
ment of  the  two  later  patents  without  also  taking  into  consideration 
the  value  of  the  first  patent.  I  am  therefore  of  opinion  that,  upon  • 
the  case  made  by  the  bill,  it  may  be  necessary  to  consider  the  value 
of  all  these  patents  to  the  complainant  in  the  common  process  in 
which  defendants  are  alleged  to  use  them,  and  that  it  may  be  diffi- 
cult, if  not  impossible,  to  determine  their  separate  value,  or  the  sep- 
arate profits  made  by  defendants  in  their  use.  The  bills  iu  these 
cases  were  filed  more  than  three  months  before  the  expiration  of  the 
first  patent,  and  the  court  cannot,  therefore,  say,  as  was  said  by  Vice- 
chancellor  James,  that  it  is  impossible  to  have  given  complainant  an 
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injunction  on  the  oldest  patent,  or  even  to  have  reached  a  final  decree 
on  the  merits  before  the  expiration  of  the  patent.  An  answer  was 
due  at  the  first  rule-day  after  the  filing  of  the  bill,  and,  for  aught  the 
court  can  say,  the  case  might  have  been  brought  to  a  hearing  upon 
the  bill  and  answer,  and  decree  rendered  before  the  expiration  of  the 
earlier  patents.  There  was  certainly  time  to  have  given  notice  and 
argued  the  application  for  an  injunction,  which,  the  court  must  as- 
sume from  the  language  of  Vice-chancellor  James,  there  was  not  time 
to  do  in  the  case  decided  by  him.  It  seems  to  me,  therefore,  that  the 
case  made  by  this  bill  is  exceptional  to  those  which  have  been  cited 
in  supp6rt  of  the  demurrer. 

The  motion  to  dismiss  as  to  the  patent  of  June,  1867,  is  overruled. 


Admiralty  Practice— Jury  Triai,— Rev.  St.  }  666. 

Section  566  of  the  Revised  Statutes  does  not  give  a  trial  by  jury  In  a  cause  of 
admiralty  and  maritime  jurisdiction  which  concerns  a  vessel  employed  in  com- 
merce and  navigation  upon  the  rivers  Munongahela  and  Ohio. 

In  Admiralty.  Sur  rule  to  show  cause  why  that  portion  of  the 
respondent's  answer  demanding  a  jury  trial  should  not  be  stricken 
out,  etc. 

Knox  d  Reed,  for  libelant. 

Barton  dt  Son,  for  respondent. 

Aoheson,  J.  The  respondent  claims  a  trial  by  jury  under  section 
566  of  the  Eevised  Statutes.  But  the  right  to  such  trial  in  causes 
of  admiralty  and  maritime  jurisdiction,  by  the  express  terms  of  that 
section,  is  not  general,  but  restricted  to  causes  arising  where  the  ves- 
sel is  "at  the  time  employed  in  the  business  of  commerce  and  navi- 
gation between  places  in  different  states  and  territories  upon  the  lakes 
and  navigable  waters  connecting  the  lakes."-  Gillet  v.  Pierce,  1 
Brown,  Adm.  553 ;  The  Erie  Belle,  20  Fed.  Rep.  63.  In  this  case, 
at  the  time  the  cause  of  action  arose,  the  vessel  was  employed  in 
navigating  the  rivers  Monongahela  and  Ohio.  Now  it  is  very  clear 
that  these  rivers  come  not  within  the  terms  "lakes  and  navigable 
waters  connecting  the  lakes."  The  Hint  v.  Trevor,  4  Wall.  555, 
566.  Moreover,  the  vessel  here  was  not  employed  in  commerce  and 
navigation  between  places  in  different  states,  but  was  plying  alto- 
gether within  the  Western  district  of  Pennsylvania.  The  request  for 
a  jury  trial  must  be  denied,  and  the  rule  to  show  oause  made  abso- 
lute; and  it  is  so  ordered. 


Biglet  v.  The  Ventube. 


(District  Court,  W.  D.  Pennsylvania.   October  Term,  1884.) 
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Allen  v.  Wilson  and  others. 


{Otreuit  Court,  B.  D.  Michigan.   April  7, 1884.) 


Equity  Jurisdiction  of  Circuit  Court— Judgment  at. Law. 

The  circuit  courts  of  the  United  States  have  no  power  to  set  aside,  reverse, 
or  modify  a  judgment  at  law  or  decree  in  chancery  after  the  term  at  which  it 
was  entered,  save  only  in  the  cases  specified  in  Brown  v.  Schviten,  104  U.  8. 
410. 

In  Equity. 

This  was  a  demurrer  to  a  petition  of  defendant  Canfield  to  set 
aside  an  execution  and  levy  for  a  deficiency  arising  out  of  the  sale 
of  mortgaged  premises  upon  foreclosure,  to  restrain  the  plaintiff  and 
the  marshal  from  further  proceedings  to  sell  the  defendant's  lands; 
and  also  to  open  the  final  decree  in  the  cause,  and  modify  the  same, 
so  far  as  it  decreed  the  payment  of  the  mortgaged  debt  by  the  peti- 
tioner. The  bill,  which  was  filed  September  19,  1881,  charged  that 
defendant  was  a  subsequent  purchaser  of  the  mortgaged  premises, 
and  alleged  that  he  had  assumed  payment  of  the  mortgaged  debt. 
A  subpoena  was  taken  out  and.personally  served  upon  all  the  defend- 
ants, September  21st.  The  ordinary  decree  pro  confesso,  for  want  of 
an  appearance,  was  entered  December  17, 1881,  and  a  final  decree 
for  the  sale  of  the  property,  upon  the  order  pro  confesso  and  testi- 
mony, was  made  October  8,  1882.  The  decree  was  enrolled  Novem- 
ber 15th.  This  decree  provided  "that  upon  the  coming  in  and  con- 
firmation of  said  report"  (master's  report  of  the  sale  of  the  mortgaged 
premises)  "said  defendants  James  Wilson  and  Lucius  H.  Canfield, 
who  are  personally  liable  for  the  debt  secured  by  the  said  mortgage, 
pay  to  complainant  the  amount  of  such  deficiency,  with  interest 
thereon  as  aforesaid  from  the  date  of  such  report,  and  the  complain- 
ant have  execution  therefor."  The  mortgaged  premises  were  regu- 
larly sold  under  this  decree  by  the  master  on  the  twenty-sixth  day  of 
January,  1883,  report  of  sale  filed,  arid,  in  due  course,  an  order  of 
court  taken  confirming  it.  By  this,  order  of  confirmation  an  execu- 
tion was  again  ordered  to  issue,  pursuant  to  general  equity  rule  92, 
as  it  had  before  been  ordered  by  the  final  decree.  This  order  was 
made  in  November,  1883.  The  petition  filed  by  defendant  Canfield 
stated  that  he  was  not  a  party  to  the  mortgage  and  notes  sought  to  be 
foreclosed,  and  that  his  only  connection  with  the  mortgaged  premises 
was  this:  That  the  defendant  Wilson  came  to  him  and  stated  that  he 
owed  the  mortgage  to  one  Hathaway,  who  then  held  it;  that  he  had 
not  been  able  to  agree  with  him  upon  the  amount  due;  that  the 
amount  actually  due  was  about  $2,000,  and  he  thereupon  requested 
petitioner  to  let  him  have  the  money  to  pay  Hathaway,  and  that  pe- 
titioner should  see  Hathaway  and  endeavor  to  agree  upon  the  amount 
due,  and  pay  him,  if  they  could  agree;  that  petitioner  found,  on  see- 
ing Hathaway,  that  the  amount  due  was  largely  in  excess  of  $2,000, 
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and  immediately  notified  Wilson  that  he  could  not  lei  him  have  the 
money,  and  that  he  would  have  nothing  farther  to  do  with  the  mat- 
ter, and  that  he  never  did;  that  the  quitclaim  deed  made  no  men- 
tion of  the  mortgage;  that  petitioner  never  had  anything  to  do  with 
the  premises,  and  never  recorded  the  deed.  The  petition  denied 
fully  any  admission  made  by  petitioner  of  any  liability  to  pay  the 
mortgage  debt.  The  petitioner  further  stated,  as  an  excuse  for  fail- 
ing to  enter  his  appearance,  that  plaintiff's  solicitor  knew  before  the 
bill  was  filed  that  petitioner  had  had  this  quitclaim  deed,  and  hence, 
when  the  subpoena  was  served  upon  him,  knowing  there  was  no  basis 
in  fact  for  a  personal  decree,  he  had  a  right  to  suppose,  and  did  sap- 
pose,  that  he  was  made  a  party  to  cut  off  any  right  or  claim  to  the 
land  under  the  deed.    To  this  petition  plaintiff  demurred. 

L.  D.  Norris,  for  plaintiff. 

F.  H.  Canfield,  for  petitioner. 

Brown,  J.  Conceding  that  the  order  for  an  execution  for  the  de- 
ficiency, entered  in  November  last,  should  not  have  been  granted 
without  notice,  and  that,  under  general  equity  rale  88,  the  petitioner 
is  entitled  to  a  rehearing  of  such  order  at  this  term,  it  is  manifest 
that  it  will  not  avail  him  to  vacate  the  order  unless  the  decree  for  the 
sale  of  the  mortgaged  premises  be  also  opened  and  modified,  since 
this  decree  provided  that  petitioner,  who  was  adjudged  to  be  person- 
ally liable  for  the  debt,  pay  the  amount  of  such  deficiency  after  the  , 
sale  of  the  premises,  and  that  plaintiff  have  execution  therefor.  It 
is  conceded  that  it  is  within  the  power  of  this  court  to  make  this  pro- 
vision in  the  decree.    Equity  rule  92. 

We  are  thus  confronted  again  with  the  question,  frequently  raised 
and  uniformly  decided,  whether  this  court  has  the  power  to  open  a 
decree  by  default  after  the  expiration  of  the  term.  In  this  case,  three 
terms  expired  before  the  application  was  made.  It  would  seem  that 
if  any  principle  of  law  could  be  settled  by  adjudications  of  the  su- 
preme court,  this  one  ought  to  be  considered  at  rest;  and  yet  the  oc- 
casional hardship  of  the  rule  is  such  that  the  repeated  attempts  of 
counsel  to  induce  the  court  to  let  in  an  unfortunate  defendant  can 
scarcely  be  deemed  a  matter  of '  surprise.  Yet  in  nearly  all  these 
cases  there  is  an  element  of  negligence  on  the  part  of  the  delinquent 
party,  which,  under  a  correct  and  logical  system  of  practice,  ought  to 
estop  him  from  complaining  of  the  harshness  of  the  rule.  For  ex- 
ample: In  the  case  under  consideration  the  default  of  the  defendant 
was  not  entered  for  three  months  after  the  service  of  the  subpoena, 
during  which  time  he  might  have  entered  an  appearance.  A  final 
decree  was  not  entered  until  more  than  a  year  after  such  service.  He 
ohose,  however,  to  rely  upon  his  supposition  that  he  was  made  a 
party  only  to  cut  off  any  right  or  claim  to  the  premises  under  his 
deed,  and  neglected  the  most  obvious  precaution  of  ascertaining  what 
claim  was  made  against  him. 

To  show  how  completely  we  are  foreclosed  from  affording  defend- 
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ant  the  desired  relief,  we  refer  to  the  following  adjudications  of  the 
supreme  court  upon  this  subject:  The  question  was  first  decided  in 
Hudson  v.  Oueatier,  7  Cranch,  1,  in  which  the  court  declined  to 
rehear  a  cause  after  the  term  in  which  it  was  decided.  In  Came- 
ron v.  McRoberts,  3  Wheat.  591,  it  was  held  that  the  circuit  court 
had  not  power  over  a  decree  in  equity,  so  as  to  set  the  'same  aside 
on  motion,  after  the  expiration  of  the  term  in  which  it  was  ren- 
dered. In  Ex  parte  Sibbald  v.  U.  8.  12  Pet.  488,  decided  in  1888, 
application  was  made  to  open  a  decree  of  the  supreme  court  entered 
at  a  previous  term,  and  the  court  held  that  "no  principle  was  better 
settled,  or  of  more  universal  application,  than  that  no  court  can  re- 
verse or  annul  its  own  final  decrees  or  judgments,  for  errors  of  fact 
or  law,  after  the  term  in  which  they  have  been  rendered,  unless  for 
clerical  mistakes,  or  to  reinstate  a  cause  dismissed  by  mistake;  from 
which  it  follows  that  no  change  or  modification  can  be  made  which 
may  substantially  vary  or  affect  it  in  any  material  thing."  Neither 
of  these,  however,  were  decrees  by  default.  In  1843  the  general 
equity  rules  now  in  force  were  adopted  by  the  supreme  court,  the 
nineteenth  of  which,  as  amended,  provides  that  "when  the  bill  is  taken 
pro  eonfesso  the  oourt  may  proceed  to  a  decree  at  any  time  after  the 
expiration  of  30  days  from  and  after  the  entry  of  the  order  to  take 
the  bill  pro  eonfesso;  and  such  decree  rendered  shall  be  deemed  abso- 
lute unless  the  court  shall  at  the  same  term  set  aside  the  same,  or 
enlarge  the  time  for  filing  the  answer,  upon  cause  shown,  upon  mo- 
tion and  affidavit  of  defendant."  It  is  difficult  to  see  how  language 
could  be  more  explicit.  In  Bank  of  U.  S.  v.  Moss,  6  How.  31,  the 
the  circuit  oourt  for  the  southern  district  of  Mississippi  had  set  aside 
a  judgment  rendered  at  a  preceding  term  and  dismissed  the  case  for 
what  it  considered  to  be  want  of  jurisdiction.  The  supreme  court  re- 
versed this  order,  saying  that  "even  where  the  record  of  a  circuit  court 
did  not  contain  any  averments  giving  jurisdiction,  this  court  has  held 
that,  at  a  subsequent  term,  after  final  judgment,  the  same  tribunal 
which  rendered  it  could  not  set  it  aside  upon  motion.  And  we  have 
repeatedly  decided,  as  to  judgments  of  this  court,  that  they  could  not 
be  changed  at  a  subsequent  term,  in  matters  of  law,  whether  attempted 
on  motion  or  a  new  writ  of  error,  or  appeal,  on  the  mandate  to  the 
court  below." 

The  case  of  McMicken  v.  Perin,  18  How.  507,  was  much  like  the  one 
under  consideration.  In  this  case  a  decree  pro  confesso  had  been 
entered  in  the  circuit  court,  and  at  the  same  term  a  final  decree  was 
rendered.  At  a  subsequent  term  the  appellant  filed  a  petition  in  the 
oirouit  court,  alleging  that  he  had  been  deceived  by  the  appellee  in 
reference  to  the  prosecution  of  the  bill,  and  had  consequently  failed 
to  make  any  appearance  or  answer,  and  that  he  had  a  meritorious 
defense,  and  prayed  the  court  to  set  aside  the  decree  and  allow  him 
to  file  an  answer  to  the  bill.  This  petition  was  dismissed,  and  the 
decree  of  the  circuit  court  was  affirmed.    Appellant  thereupon  filed 
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a  bill  of  review,  praying  relief  from  this  decree,  which  he  alleged  to 
have  been  obtained  by  means  of  frand  and  imposition,  setting  forth 
the  same  facts  as  before.  This  bill  was  dismissed,  and  snoh  dismissal 
was  affirmed  by  the  supreme  court.  22  How.  285.  Indeed,  that 
court  hae  since  repeatedly  decided  that  a  bill  of  review  will  not  lie, 
except  for  errors  apparent  upon  the  record,  or  for  some  new  matter 
of  fact  which  was  not  known  and  could  not  possibly  have  been  used 
at  the  time  of  the  decree.  Whiting  v.  Bank  of  U.  S.  13  Pet.  6 ; 
Kennedy  v.  Georgia  State  Bank,  8  How.  609;  Putnam  v.  Day,  22  Wall. 
60;  Buffington  v.  Harvey,  95  U.  S.  99;  Beard  v.  Burts,  95  U.  S.  434. 
The  last  case  upon  the  subject  of  setting  aside  judgments  upon  motion 
is  that  of  Bronson  v,  Schulten,  104  U.  S.  410,  in  which  most  of  the 
previous  cases  were  considered,  and  it  was  again  held  that  there  was 
no  power  to  set  aside,  vacate,  or  modify  a  judgment  after  the  lapse 
of  the  term.  The  exceptions  to  the  general  rule  are  here  stated. 
See,  also,  Brooks  v.  Railroad  Co.  102  U.  S.  107.  The  decisions  of  the 
circuit  courts  are,  we  believe,  without  exception,  to  the  same  effect. 
U.  S.  v.  Brig  Glamorgan,  2  Curt.  236;  Scott  v.  Blaine,  Bald.  287; 
Bank  v.  Labitut,  1  Woods,  11;  CT.  S.  v.  Millinger,  7  Fed.  Rep.  187; 
Newman  v.  Newton,  14  Fed.  Rep.  634 ;  School-dist.  v.  Lovejoy,  16  Fed. 
Rep.  323. 

In  admiralty  causes  it  is  provided,  by  general  rule  40,  that  "the 
court  may,  in  its  discretion,  upon  the  motion  of  the  defendant  and 
the  payment  of  costs,  rescind  a  decree  in  any  suit  in  which,  on  ac- 
count of  his  contumacy  and  default,  the  matter  of  the  libel  shall  have 
been  decreed  against  him,  and  grant  a  rehearing  thereof  at  any  time 
within  ten  days  after  the  decree  has  been  entered."  In  the  early 
case  of  The  Illinois,  1  Brown,  Adm.  13,  decided  by  Judge  Wilkins, 
of  this  district,  where  a  decree  had  been  entered  up  in  the  absence 
of  respondent's  proctor,  who  was  engaged  in  trying  a  case  in  one  of 
the  country  circuits,  the  court  held  that  it  -had  no  power  to  set  aside 
the  decree  after  the  lapse  of  the  10  days  prescribed  by  rule  40.  This 
ruling  was  ateo  adopted  by  my  learned  predecessor  in  the  case  of 
Northrop  v.  Gregory,  2  Abb.  U.  S.  503,  and  by  Judge  Welker,  of  the 
Northern  district  of  Ohio,  in  The  Oriental,  9  Chi.  Leg.  N.  134.  In 
England  and  in  several  of  the  United  States,  including  New  York, 
New  Jersey,  Maryland,  and  Michigan,  the  law  is  well  settled,  that 
where,  through  accident,  misapprehension,  surprise,  or  mistake,  a 
party  has  been  prevented  from  making  his  defense,  the  court  will 
allow  him  to  come  in  after  the  term.  The  supreme  court  has,  how- 
ever, shown  no  disposition  to  relax  its  rule  in  this  particular,  and  we, 
therefore,  feel  compelled  to  sustain  this  demurrer  and  dismiss  the 
petition. 
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In  re  Petitions  of  Petersen  and  others  v.  Case,  Receiver,  eto. 

(Circuit  Oourt,  B.  D.  Wisconsin.   October  16, 1884.) 

1.  Common  Careier— Delivery  of  Goods  to  Connecting  Like — Liability  of 
.First  Carrier. 

When  goods  are  to  be  delivered  by  a  railroad  company  to  a  second  line  of 
conveyance  for  transportation  further  on,  the  common-law  liability  of  common 
carriers  remains  on  the  first  cai  rier  until  he  has  delivered  the  goods  for  trans- 
portation to  the  next  one.  Its  obligation  while  the  goods  are  in  its  depot  does 
not  become  that  of  a  warehouseman. 

2l  Bame— Block  nr  Freight—  Damages  Caused  by  Delay. 

Where,  while  goods  received  by  the  first  carrier  are  in  transit,  the  connect- 
ing line  notifies  it  that  it  cannot  receive  the  goods  and  transport  them  to  their 
destination  because  of  a  block  in  freight,  this  will  not  relieve  the  first  carrier 
from  liability  for  damages  caused  by  the  delay,  wbere  it  fails  to  notify  the  ship- 
per and  give  him  an  opportunity  to  dispose  of  the  property  or  take  measures 
for  its  preservation. 

8.  Bamb—  Measure  of  Damages. 

The  measure  of  damages  in  such  a  case  is  the  difference  between  the  market 
value  of  the  goods  at  the  place  of  destination  when  they  ought  to  have  been"1 
delivered  and  their  market  value  when  they  were  delivered. 

At  Law. 

G.  W.  Gate,  A.  J.  Smith,  and  W.  J.  Turner,  for  petitioners. 

Theodore  G.  Case  and  W.  C.  Lamed,  for  receiver. 

Dyer,  J.  In  the  foreclosure  of  a  mortgage  on  the  Green  Bay  & 
Minnesota  Railroad,  in  this  court,  the  respondent  was  appointed  re- 
ceiver, and  as  such  was  empowered  to  operate  the  road  pending  the 
receivership.  In  October,  1881,  he  was  so  operating  the  road,  the 
eastern  terminus  of  which  was  Ft.  Howard,  wh'ere  there  existed  con- 
nections with  the  Chicago  &  Northwestern  Railway  for  the  transpor- 
tation of  freight  shipped  on  the  receiver's  line  of  road,  and  destined 
for  Chicago.  On  the  third  day  of  October,  1881,  the  petitioner  Pe- 
tersen shipped  over  the  respondent's  road,  at  Amherst  Junction,  Wis- 
consin, two  car-loads  of  potatoes  consigned  to  a  commission  house  in 
Chicago.  On  the  fifth  day  of  the  same  month  he  shipped  from  the 
same  place,  over  the  same  line  of  road,  two  other  car-loads  of  pota  - 
toes,  consigned  to  the  same  parties  as  were  the  first.  On  the  third 
day  of  the  same  month  the  petitioners  Allington  &  Co.  also  shipped 
over  the  receiver's  line  of  road,  at  Amherst  Junction,  one  car-load  of 
potatoes,  consigned  to  a  commission  firm  in  Chicago.  The  course 
of  transit  was  over  the  Green  Bay  &  Minnesota  road,  from  Amherst 
Junction  to  Ft.  Howard,  thence,  via  the  Chicago  &  Northwestern 
Railway,  to  Chicago. 

In  the  Petersen  Cases  bills  of  lading  were  issued  to  the  shipper, 
wherein  it  was  stated  that  the  potatoes  were  received  "in  apparent 
good  order  by  the  receiver  of  the  Green  Bay  &  Minnesota  Railroad, 
*  *  *  to  be  transported  over  the  line  of  this  railroad  to  Chicago, 
and  delivered  after  payment  of  freight,  in  like  good  order,  to  a  com- 
pany or  carrier,  (if  the  same  are  to  be  forwarded  beyond  the  lines  of 


Digitized  by 


886 


FEDERAL  BEPOBTBB. 


this  railroad,)  to  be  carried  to  the  place  of  destination;  it  being  ex- 
pressly agreed  that  the  responsibility  of  the  receiver  shall  cease  at 
his  depot,  at  which  the  same  are  to  be  delivered  to  such  carrier."  The 
bills  of  lading  also  contained  this  further  clause :  "It  is  further  es- 
pecially agreed  that,  for  all  loss  or  damage  occurring  in  the  transit 
of  said  packages,  the  legal  remedy  shall  be  against  the  particular 
carrier  or  forwarder  only  in  whose  custody  the  said  packages  may 
actually  be  at  the  time  of  the  happening  thereof;  it  being  understood 
that  the  receiver  of  the  Green  Bay  &  Minnesota  Bailroad  assumes  no 
other  responsibility  for  their  safe  carriage  or  safety  than  may  be  in- 
curred on  his  own  road."  The  bill  of  lading  in  the  case  of  Arlington 
&  Co.  was  like  those  issued  on  the  Petersen  shipments,  except  that 
it  was  therein  stated  that  the  property  was  to  be  carried  over  the 
Green  Bay  <fc  Minnesota  road  to  Green  Bay,  "and  delivered,  after 
payment  of  freight,  in  like  good  order,  to  C.  &  N.  W.,  *  *  *  to 
be  carried  to  the  place  of  destination."  This  difference  in  the  tonus 
of  the  bills  of  lading  is  not  material,  because  it  must  have  been  the 
understanding  of  the  parties  that  the  carriage  of  the  property  over 
the  line  of  the  Green  Bay  &  Minnesota  road  terminated  at  Ft.  How- 
ard, and  that  it  was  to  be  there  delivered  by  the  receiver  to  the  Chi- 
cago &  Northwestern  Bailway  for  transportation  to  Chicago. 

It  appears  from  the  proofs  that  the  potatoes  shipped  at  Amherst 
Junction  on  the  third  of  October,  reached  Ft,  Howard  at  5  o'clock  p. 
h.  of  that  day ;  that  of  the  shipments  of  October  5th,  one  arrived  at 
Ft.  Howard  at  5  p.  m.  of  that  day,  and  the  other  at  the  same  time  of 
day  on  the  6th ;  and  the  evidence  shows  that  within  24  hours  after 
the  arrival  at  Ft.  Howard  of  each  of  these  shipments,  a  freight  train 
left  that  place  for  Chicago  on  the  Chicago  &  Northwestern  road. 
The  precise  character  of  the  running  connections  between  the  two 
roads  at  Ft.  Howard  is  not  shown;  but  it  js  evident  that  there  was 
a  business  arrangement  between  them  by  which  freight  brought  to 
Ft.  Howard  over  the  Green  Bay  &  Minnesota' road,  and  consigned  to 
points  south  and  east,  was  transferred  to  the  Chicago  &  Northwestern 
road,  and  forwarded  to  its  destination;  and  that  the  oars  of  the 
former  road,  containing  bulk  freight  brought  from  points  inland,  were 
run  upon  the  track  of  the  latter  road  at  Ft.  Howard,  without  break- 
ing bulk,  and  were  put  into  the  trains  of  the  Chicago  &  Northwestern 
Company,  and  taken  through  to  points  on  its  road  to  which  the 
freight  was  consigned.  It  is  shown  that  at  Ft.  Howard  there  was  a 
Y  track  connecting  the  Green  Bay  &  Minnesota  road  with  the  Chi- 
cago &  Northwestern,  and  by  the  course  of  business,  oars  from  points 
on  the  former  road,  containing  freight  destined  south,  were  switched 
from  the  respondent's  yard  tracks,  by  his  employes,  to  the  Y  track, 
and  were  there  taken  by  the  employes  of  the  Chicago  &  Northwestern 
Company  and  placed  in  the  trains  of  that  company;  so  that  deliv- 
ery of  such  oars  to  the  latter  company  was  accomplished  when  they 
were  placed  on  the  Y. 
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It  appears  from  the  testimony  that  from  about  the  third  to  the 
tenth  of  October,  1881,  there  was  a  freight  blockade  at  Chicago,  which 
it  is  claimed  rendered  it  impossible  for  the  Chicago  &  Northwestern 
and  certain  other  railroad  companies  to  promptly  deliver  certain 
kinds  of  freight  to  consignees  in  Chicago.  This  blockade  was  occa- 
sioned by  the  inability  of  roads  running  east  to  take  away  the  cars 
containing  through  freight  destined  east,  as  fast  as  they  arrived  on 
roads  running  north  and  west ;  by  reason  of  whioh  state  of  things 
there  was  an  accumulation  of  cars  containing  through  freight  bound 
east,  which  prevented  the  handling  of  cars  constantly  arriving,  con- 
taining freight  to  be  delivered  to  Chicago  consignees.  In  conse- 
quence of  this  pressure  of  freight,  the  Chicago  &  Northwestern  Com- 
pany, on  the  fifth  day  of  October,  requested  the  respondent  to  stop 
shipments  of  potatoes  and  barley  in  bulk  from  points  on  his  line  to 
Chicago  until  the  12th,  and  all  agents  at  stations  on  the  respondent's 
road  were  immediately  instructed  to  refuse  suoh  shipments.  It  would 
seem  that  the  respondent  did  not  receive  notice  of  the  Chicago  block- 
ade, and,  consequently,  did  not  notify  his  agents  until  after  the  cars 
containing  the  potatoes  here  in  question  had  left  Amherst  Junction, 
and  were  either  in  transit  to  or  had  arrived  at  Ft.  Howard.  Hav- 
ing arrived  at  that  point,  the  agent  there  in  charge — who  was  the 
joint  agent  of  the  two  roads — was  instructed  not  to  place  the  cars  on 
the  Y  for  delivery  to  the  Chicago  &  Northwestern  Company  until  Oc- 
tober 10th.  Accordingly,  these  cars,  with  their  contents,  remained  in 
the/  respondent's  yards  until  that  day,  when  they  were  delivered  to  the 
Chicago  &  Northwestern  Company,  and  readied  their  destination  on 
the  eleventh  or  twelfth  of  the  month.  On  delivery  to  the  consiguees, 
the  potatoes  in  all  the  cars  were  found  to  be  so  seriously  decayed 
that  a  large  loss  was  sustained  in  the  sale  of  them;  and  this  loss, 
which  the  petitioners  attribute  to  delay  in  their  transportation,  they 
seek  to  recover  from  the  respondent. 

In  resisting  the  petitioners'  demands,  the  respondent  claims  that 
the  potatoes  were  unsound  when  they  were  shipped  at  Amherst  Junc- 
tion, and  there  is  considerable  testimony  bearing  upon  this  issue  of 
fact.  It  is  unnecessary  to  discuss  this  testimony  in  detail.  The  bills 
of  lading  issued  by  the  respondent  state  that  the  potatoes  were  re- 
ceived for  transportation  in  apparent  good  order,  and  on  the  part  of 
the  petitioners  it  is  shown  that  the  potatoes  were  loaded  from  wagons 
into  the  cars  as  received;  that  they  were  examined  and  assorted  with 
care;  and  that  when  shipped  they  were  in  sound  merchantable  con- 
dition. This  is  very  positively  sworn  to  by  the  shippers,  and  by  va- 
rious witnesses  who  handled  the  potatoes.  It  is  also  in  proof  that 
other  potatoes  shipped  to  Chicago  at  about  that  time,  and  which  were 
transported  in  the  usual  time  over  another  line  of  road,  arrived  in 
good  merchantable  condition.  On  the  part  of  the  respondent  it  is 
shown  that  the  season  of  1881,  in  consequence  of  continued  wet 
weather  through  the  month  of  September,  was  an  extremely  unfavor- 
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able  one  for  the  shipment  of  potatoes.  Some  of  the  witnesses  testify 
that  they  sustained  heavy  losses  from  decay  of  potatoes  shipped  from 
points  near  Amherst  Junction  to  Chicago  which  were  not  delayed  in 
transit,  but  none  of  them  purchased  and  shipped  potatoes  at  Amherst 
Junction,  nor  did  they  see  the  potatoes  which  the  petitioners  shipped. 
Ex'perts  testify  that  potatoes  which  were  dug  before  they  were  fully 
ripe,  and  freshly  shipped,  in  the  state  of  weather  then  prevailing,  were 
extremely  liable  to  develop  unsoundness,  and  that  this  could  not  be 
prevented  by  the  utmost  dispatch  in  transportation.  They  also  ex- 
press the  opinion  that  if  the  potatoes  in  question  were  sound  when 
shipped  they  would  have  sustained  no  injury  by  the  delay  proven  in 
this  case.  In  considering  this  testimony  my  mind  has  not  been  free 
from  doubt  upon  the  question  of  fact  in  dispute,  and  it  must  be  ad- 
mitted that  the  respondent's  contention  is  not  without  support,  if  the 
testimony  which  he  adduces  is  entitled  to  weight.  In  short,  if  the 
opinions  of  experts,  and  the  experience  of  other  shippers,  and  the 
testimony  which  tends  to  show  that  the  potato  crop  of  1881,  in 
northern  Wisconsin,  was  exceptionally  liable  to  disease,  are  to  pre- 
vail against  the  positive  testimony  of  the  petitioners,  and  of  witnesses 
who  handled  these  potatoes,  and  the  fact  that  other  potatoes  shipped 
from  the  same  locality  and  transported  with  usual  dispatch  arrived 
in  Chicago  in  merchantable  condition,  then  the  conclusion  must  be 
'that  the  loss  sustained  by  the  petitioners  is  attributable  to  unsound- 
ness of  tho  potatoes  when  they  were  shipped.  But  giving  to  the  evi- 
dence adduced  by  both  parties  its  due  weight,  one  side  being  sup- 
ported by  positive  assertions  of  fact  founded  upon  personal  observation 
and  knowledge,  and  the  other  by  opinions  and  conclusions  deduced 
from  a  general  state  of  facts  perhaps  not  applicable  to  the  particular 
case,  the  court,  in  the  exercise  of  a  judicial  judgment,  must  conclude 
that  the  fact  in  dispute  is  as  proven  by  the  petitioners.  The  evi- 
dence on  their  part  is  positive ;  that  on  the  part  of  the  respondent  is 
in  its  nature  negative,  based  rather  on  supposition  and  conjecture 
than  on  knowledge  of  the  facts  in  the  particular  case. 

So,  too,  upon  the  evidence  before  the  court,  the  "conclusion  must 
be  that  the  injury  to  the  potatoes  resulted  from  the  delay  in  their 
transportation.  Each  car  contained  between  400  and  500  bushels. 
The  weather  at  the  time,  in  the  language  of  the  witnesses,  was  warm, 
damp,  and  muggy.  The  potatoes  may  not  have  been,  strictly  speak- 
ing, perishable  property,  aocording  to  the  ordinary  classification  of 
railroad  freight.  But  the  season  was  such  that  delay  in  their  trans- 
portation was  hazardous.  The  proofs  show  that  from  the  third  to 
the  eleventh  of  October  the  temperature  at  Ft.  Howard  ranged  at 
midday  from  50  degrees  to  76  degrees  above  zero.  It  appears  that 
the  three  car-loads  shipped  on  the  3d,  and  which  were  consequently 
longest  delayed,  were  most  seriously  injured,  and  one  of  these  is  de- 
scribed as  steaming  with  heat  and  decay  on  arrival  in  Chicago. 
This  was  a  car  containing  470  bushels,  then  worth  if  in  sound  condi- 
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tion  one  dollar  per  bushel,  bat  for  whioh  the  petitioners  Allington  & 
Co.  realized  only  (69.  The  testimony  tends  to  show  that  the  process 
of  decay,  once  begun,  would  rapidly  go  on,  where,  in  suoh  weather, 
potatoes  in  such  quantities  were  confined  in  a  close  box  oar  of  ordi- 
nary construction,  in  which  there  were  not  free  circulation  of  air  and 
opportunity  for  the  moisture  to  evaporate.  Taking  the  evidence  as 
it  stands,  I  must  hold  that  the  petitioners  proved,  at  least  prima  facie, 
the  soundness  of  the  potatoes  when  shipped.  The  burden  of  showing 
that  they  were  not  sound  then  fell  upon  the  respondent,  and  this  he 
has  not  shown  by  such  testimony  as  outweighs  that  of  the  petition- 
ers and  their  witnesses.  It  need  only  be  added  in  this  connection 
that  if  the  original  injury  was  attributable  to  the  fault  of  the  respond- 
ent, then  he  is  legally  chargeable,  as  between  him  and  the  petitioners, 
with  the  continuing  consequences  of  that  fault;  namely,  the  loss  re- 
salting  from  the  continued  decay  of  the  potatoes  while  in  the  whole 
course  of  transit  to  Chicago. 

The  question  of  legal  liability  upon  the  facts  as  proven,  remains  to 
be  considered.  The  learned  counsel  for  the  respondent  argued  at 
some  length,  and  cited  many  authorities  upon  the  point,  that,  as  a 
common  carrier,  he  was  not  liable  for  any  negligence  or  delay  in 
transportation  occurring  on  the  connecting  carrier's  line.  Admitting 
this  to  be  so,  it  does  not  appear  that  the  point  is  a  material  one  in 
the  case.  The  respondent  was  under  obligation  to  safely  deliver  the 
potatoes  to  the  next  carrier  in  the  line  in  as  good  order  as  when  re- 
ceived. As  we  have  seen,  according  to  the  course  of  business  be- 
tween the  two  carriers,  delivery  of  such  freight  was  made  by  placing 
the  cars  on  the  Y  at  Ft.  Howard,  where  they  were  taken  away  by  the 
Chicago  &  Northwestern  Company.  Until  the  cars  containing  these 
potatoes  were  thus  delivered,  they  remained  in  the  possession  of  the 
respondent,  and  his  common-law  liability  as  a  carrier  continued  un- 
til.suoh  delivery.  The  law  on  this  subject  was  settled  in  Railroad 
Co.  v.  Manufacturing  Co.  16  Wall  318,  where  it  was  held  that  when 
goods  are  delivered  to  a  common  carrier,  to  be  transported  over  his 
railroad  to  his  depot,  in  a  place  named,  and  there  to  be  delivered  to 
a  second  line  of  conveyance  for  transportation  further  on,  the  com- 
mon-law liability  of  common  carriers  remains  on  the  first  carrier  un- 
til he  has  delivered  the  goods  for  transportation  to  the  next  one.  His 
obligation  while  the  goods  are  in  his  depot  does  not  become  that  of  a 
warehouseman.  While,  therefore,  these  cars  of  potatoes  were  in  the 
possession  of  the  respondent  at  his  depot  in  Ft.  Howard,  they  were, 
in  the  eye  of  the  law,  still  in  transit,  and  the  liability  of  the  respond- 
ent therefor,  continued  unbroken,  except  as  such  liability  may  have 
been  limited  by  the  bills  of  lading,  until  they  were  actually  delivered 
to  the  next  carrier  in  the  line.  Railroad  Co.  v.  Mitchell,  68  111.  471; 
Conkey  v.  Railroad  Co.  31  Wis.  619.  The  clause  in  the  bills  of  lad- 
ing that  the  responsibility  of  the  reoeiver  should  cease  at  his  depot, 
mast  be  read  in  connection  with  the  other  provisions  of  the  contract. 
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That  clause  did  not  qualify  the  obligation  of  the  respondent  to  de- 
liver the  freight  to  the  Chicago  &  Northwestern  Company,  and  to  de- 
liver it  in  as  good  order  as  when  received.  It  was  at  the  depot,  or 
presumably  within  the  depot  limits,  that  such  delivery  was  to  be 
made;  that  is,  on  the  Y  track  connecting  the  two  lines,  and  used  for 
that  purpose. 

The  respondent's  general  liability  being  as  heretofore  stated,  was 
his  failure  to  promptly  deliver  this  freight  to  the  Chicago  &  North- 
western Company  excused  by  the  refusal  of  that  company  to  take  it 
in  consequence  of  the  blockade  at  Chicago,  and  what  duty,  if  any,  in 
view  of  the  action  of  that  oompany,  did  the  respondent  owe  to  the 
petitioners?  It  is  to  be  observed  that  the  notice  of  the  Chicago  & 
Northwestern  Company  to  the  respondent  that  it  would  not  receive 
further  shipments  of  potatoes  and  barley  from  his  road  until  October 
10th,  was  not  given  until  after  the  petitioners'  property  was  in 
transit.  The  first  carrier  was  then  in  possession  of  the  property,  exer- 
cising control  over  it,  as  a  common  carrier.  It  may  be  doubtful 
whether  the  evidence  shows  such  an  inability  to  deliver  freight  to 
Chicago  consignees  at  that  time  as  would  excuse  the  last  carrier 
from  the  obligation  to  complete  the  transportation  of  freight  which 
had  been  previously  received  by  the  first  carrier  and  was  then  actu- 
ally in  transit.  But  I  take  it  that  is  exclusively  a  question  between 
the  two  carriers,  and  with  which  the  petitioners  have  no  concern. 
If  the  refusal  of  the  Chicago  &  Northwestern  Company  to  receive  this 
freight  from  the  respondent  was  a  violation  of  any  business  arrange- 
ment between  the  two  carriers, — a  question  not  arising  here, — that 
might  raise  a  controversy  between  them,  but  it  would  concern  them 
alone,  and  the  rights  of  the  petitioners  ought  not  to  be  affected 
thereby.  I  do  not  forget  the  case  of  Helliwell  v.  Railway  Co.  10 
Biss.  170,  in  which  this  court  held  that  if  at  the  time  of  making  a 
contract  for  shipment  of  freight  the  carrier  has  no  doubt,  and  if  the 
condition  of  business  on  its  lines  gives  it  no  ground  for  doubting,  that 
suitable  means  will  be  at  its  command  within  the  usual  and  ordinary 
time  for  conveying  the  freight,  and  if  all  reasonable  efforts  are  sea- 
sonably employed  to  obtain  such  means,  and  the  delay  is  solely  oc- 
casioned by  an  extraordinary  influx  of  freight  upon  its  lines  arising 
subsequently  to  the  making  of  the  contract,  the  carrier  will  not  be 
held  responsible  for  the  delay.  But  this  presupposes  that  there  was 
no  negligence  on  the  part  of  the  carrier.  And  here  we  touch  the 
point  upon  which,  in  its  legal  aspect,  these  cases  turn.  Conceding 
that  the  inability  of  the  respondent  to  forward  the  potatoes  from  Ft. 
Howard  was  attributable  to  causes  which  he  could  not  control,  it  then 
became  his  duty  to  use  all  reasonable  means  to  preserve  the  property 
from  loss,  and  to  that  end  be  should  have  notified  the  shippers  that 
the  property  could  not  be  forwarded,  thereby  enabling  them  to  other- 
wise dispose  of  the  property,  or  to  take  measures  for  its  preservation. 
If  the  potatoes  when  shipped  were  not,  in  a  strict  sense,  perishable 
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property,  it  is  evident  they  became  each  while  in  the  respondent's 
custody.  He  knew  on  the  fifth  of  October  that  they  could  not  be 
forwarded  before  the  10th,  and  would  not  in  doe  coarse  reach  their 
destination  before  the  11th  or  12th.  The  petitioners  were  shippers 
at  a  point  not  remote  on  his  line  of  road,  and  it  was  not  difficult  to 
notify  them  of  the  situation  of  their  property.  I  think  it  was  his 
duty,  as  the  custodian  of  the  property,  to  give  them  such  notice,  and 
thus  enable  them  to  protect  themselves,  as  far  as  possible,  against 
loss. 

In  Cofikey  v.  Railway  Co.  31  Wis.  637,  Mr.  Chief  Justice  Dixon 
was  of  the  opinion  that  in  the  case  of  an  interruption  of  transporta- 
tion from  extraordinary  causes,  rendering  it  impossible  to  send  mer- 
chandise forward,  the  carrier  might  store  the  property,  and  at  once 
give  notice  to  the  owner,  and  thus  absolve  himself  from  liability  as 
a  carrier.  It  is  not  claimed  that  any  notice  was  given  to  the  peti- 
tioner Petersen.  The  station  agent  testifies  that  he  told  the  peti- 
tioner Allington,  on  the  seventh  of  October,  that  the  potatoes  were 
then  at  Green  Bay,  and  requested  him  to  inform  Petersen.  But  Al- 
lington unqualifiedly  denies  this.  The  petitioners  Petersen  and  Een 
swear  that  they  had  no  information  as  to  the  whereabouts  of  the  po- 
tatoes, and  there  is  no  proof  to  the  contrary.  Another  witness,  not  a 
party  to  these  cases,  testifies  that  on  the  twelfth  of  October  he  was  at 
the  Amherst  Junction  station  with  Allington,  Petersen,  and  one  Couch, 
who  had  something  to  do  with  the  shipments ;  that  Couch  asked  the 
station  agent  if  he  knew  or  could  tell  where  the  cars  of  potatoes  were, 
and  that  he  answered  he  could  not.  The  station  agent  himself  tes- 
tifies that  he  first  heard  that  the  cars  were  at  Ft.  Howard  on  the  7th, 
which  was  four  days  after  part  of  the  potatoes  had  been  shipped  from 
Amherst- Junction,  and  there  is  evidence  that  one  of  the  petitioners - 
called  on  the  agent  almost  daily  for  information  about  the  potatoes, 
but  got  none.  There  is  no  proof  that  anything  was  done  with  the 
potatoes  at  Ft.  Howard,  except  to  leave  them  as  they  were  shipped, 
in  the  ear  on  the  side  track ;  and  deciding  this  question,  as  I  must, 
upon  the  preponderance  of  testimony,  I  am  obliged  to  hold  that  no- 
tice to  the  shippers  of  the  delay  and  situation  of  the  property  is  not 
proven,  and  therefore  that  the  respondent  held  the  potatoes  during 
the  period  of  delay  subject  to  the  common-law  liability  of  a  common 
carrier. 

The  measure  of  damages  in  these  cases,  is  the  difference  between 
the  market  value  of  the  potatoes  in  Chicago  when  they  ought  to  have 
been  delivered,  and  their  market  value  when  they  were  delivered. 
Under  this  rule  of  damages,  the  petitioners,  upon  the  testimony,  are 
entitled  to  recover  the  amounts  claimed  by  them  in  their  petitions ; 
and  orders  will  be  entered  requiring  the  respondent  to  pay  to  the  pe- 
titioner Petersen  the  sum  of  $863.63,  and  to  the  petitioners  Allington 
&  Co.  the  sum  of  $367.70. 
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Sullivan  v.  Chbysolite  Silvbb  Mur.  Co. 


(Circuit  Court,  D.  Colorado.   October  16,  1884.) 


Practice— Directing  Verdict— Negligence. 

When,  in  an  action  for  personal  injuries  caused  by  defendant's  negligence, 
upon  the  whole  testimony  the  court  would  not  feel  justified  in  sustaining  a 
verdict  for  the  plaintiff,  it  should  direct  a  verdict  for  the  defendant;  and  that, 
although  there  may  be  some  evidence  which  would  raise  a  possibility  or  a  sus- 
picion that  the  plaintiff  was  entitled  to  recover. 

Motion  for  New  Trial. 
Mr.  Morrison,  for  plaintiff. 
J.  B.  Bissell,  for  defendant. 

Bbewbb,  J.,  {orally.)  The  case  was  tried  before  a  j  ury.  At  the  close 
of  the  testimony  the  jury  were  directed  to  return  a  verdict  for  the  de- 
fendant. Plaintiff  asks  a  new  trial.  It  is  an  action  under  the  stat- 
ute for  damages  for  negligence  causing  the  death  of  the  ancestor  of 
the  plaintiffs.  The  facts  are  these :  The  decedent  was  one  of  a  party 
of  three  working  at  the  bottom  of  a  mine;  the  signal  was  given  by 
the  shift-boss  to  lower  the  cage;  it  did  not  come  down  as  quickly , 
perhaps,  as  expected.  It  should  be  stated,  first,  that  at  the  bottom 
of  the  shaft  there  were  two  compartments :  one  a  pump  compartment, 
and  the  other,  where  they  were  at  work,  a  cage  compartment.  If  the 
cage  came  down  in  the  one  compartment  anybody  under  it  would  be 
struck.  It  was  perfectly  safe  for  any  one,  when  that  cage  was  descend- 
ing, to  step  into  the  pump  compartment ;  it  was  also  reasonably  safe 
for  parties  to  stand  in  the  corner  of  the  pump  compartment,  and  the 
cage  could  pass  down  without  touching.  Instructions  were  given  by 
those  in  charge  that  whenever  that  cage  was  called  for,  or  was  com- 
ing down,  for  the  employes  to  step  into  the  pump  compartment, 
where,  of  course,  there  would  be  no  danger.  The  testimony  of  one 
of  the  two  survivors  is  that,  up  to  the  time  of  this  injury,  they  had 
always  obeyed  that  order,  and  gone  into  the  pump  compartment. 
There  is  no  dispute  in  the  testimony  but  what  this  order  was  given 
to  the  decedent,  and  he  had  been  working  there  for  two  or  three  weeks, 
at  least,  perhaps  more.  He  stood  in  the  corner  of  this  cage  com- 
partment, and,  the  cage  not  coming  down,  for  some  reason  unknown, 
stepped  forward,  and  as  he  stepped  forward  the  cage  fell,  struck  and 
killed  him.  And  it  was  argued  very  forcibly  by  the  oounsel  for  the 
plaintiff  that  a  man  in  that  position  was  not  bound  to  wait  indefi- 
nitely. Finding  that  the  cage  did  not  come  as  called  for,  he  might 
naturally  think  there  was  danger — some  trouble  about  the  cage ;  that 
it  might  come  down  hastily;  and  might  properly  jump  into  or  hasten 
to  a  place  which  would  be  safe ;  and  that  it  could  not  be  affirmed  that 
it  was  negligence  on  his  part  to  take  that  risk ;  and  several  illustra- 
tions were  cited  in  respect  to  a  descending  elevator.  That  is  all  very 
true,  but  for  the  antecedent  fact  that  he  had  no  right  to  stand  in  that 
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corner.  It  is  true,  the  shift-boss  himself  stood  in  another  corner,  bat 
that  was  in  disobedience  to  the  orders.  If  he  had  been  standing  in 
a  place  where  by  the  orders  he  was  authorized  to  stand,  and  had 
simply  sought  a  place  of  more  apparent  safety,  it  might  be  said  that 
such  an  act  was  not  negligent;  but  when,  in  the  first  instance,  he 
assumed  a  place  which  he  was  forbidden  by  the  orders  of  the  com- 
pany to  occupy,  which  was  comparatively  dangerous,  and  had  failed 
to  take  the  place  which,  by  like  directions,  he  was  required  to  take, 
then  his  action  in  going  from  one  place  to  another  is  at  his  own 
risk  ;  he  can  excuse  himself  for  his  action  only  when  he  has  occupied 
the  place  which  he  bad  been  directed  by  the  company  to  occupy. 

Counsel  very  earnestly,  too,  pressed  upon  the  court  that,  whether 
the  court  thought  or  not  that  such  aotion  was  negligent,  it  was  a 
matter  which  should  be  submitted  to  the  judgment  of  12  men,  that 
of  a  jury,  and  that  it  ought  not  to  be  taken  from  them,  because  they 
being  men  in  daily  life,  more  familiar  with  practical  affairs,  would 
be  more  apt  to  decide  correctly  what  was  and  what  was  not  negli- 
gence; and  it  was  urged  that  it  was  trespassing  upon  the  province  of 
a  jury  to  take  that  question  from  them.  I  think  the  rule  controlling 
federal  courts — one  that  is  also  recognized  in  some  of  the  state 
courts — is  that  when  upon  the  whole  testimony,  the  court  would  not 
feel  justified  in  sustaining  a  verdict  for  the  plaintiff,  it  should  direct 
a  verdict  for  the  defendant;  and  that,  although  there  may  be  what  is 
sometimes  called  a  "scintilla"  of  testimony,  or  something  which  would 
raise  a  possibility  or  a  suspicion  that  the  plaintiff  was  entitled  to  re- 
cover. The  court  is  responsible  for  every  judgment  that  is  rendered, 
and  should  never  avoid  or  shirk  that  responsibility;  and  I  think  much 
of  the  complaint  which  exists  to-day  against  the  jury  system  arises 
from  a  hesitation  on  the  part  of  many  judges  to  assume  their  full  re- 
sponsibility. A  question  arises  of  negligence  or  otherwise,  and  the 
court  says  it  is  a  question  of  fact, — let  it  go  to  the  jury;  and  although 
clearly  of  the  opinion  that  the  verdict  should  be  one  way  or  the  other, 
yet  they  evade  the  responsibility  which  properly  belongs  to  it  by 
saying  12  men  have  said  so  and  so,  and  it  is  their  province  to  settle 
questions  of  fact.  Now,  I  think  that  it  is  the  imperative  duty  of  a 
judge  to  hold  every  case  before  him  closely  in  his  own  hand,  and 
when  satisfied  that  the  verdict  should  be  one  way  or  the  other,  to  see 
that'it  is  sp,  and  to  render  judgment  accordingly.  And  in  this  case, 
while  there  was  some  testimony  upon  which  a  jury  might  find  that 
the  defendant  was  guilty  of  negligence,  although  it  was  not  absolutely 
demonstrative  of  negligence  on  its  part,  yet  it  seems  to  me,  taking 
all  the  testimony  together,  the  court  could  not  do  otherwise  than  af- 
firm that  the  decedent  was  himself  negligent,  and  that  his  negligence 
contributed  to  the  result. 

The  motion  for  new  trial  will  be  overruled. 
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United  States  v.  Sliney  and  others. 


(Circuit  Court,  W.  D.  Penmylvania.   April  30, 1884.) 


1.  Ejectment — Plaintiff's  Tenant  in  Possession — Assumed  Aoenct. 

Where  one  standing  in  confidential  relations  to  and  assuming  to  act  for  tha 
plaintiff  put  another  into  possession  of  land  as  the  plaintiff's  tenant,  a  defend- 
ant in  ejectment,  as  against  the  plaint iff,  cannot  question  the  professed  agent's 
authority  to  create  the  tenancy. 

2.  Same— Constructive  Notice  of  Landlord's  Title. 

Actual,  exclusive,  and  visible  possession  of  land  by  a  tenant  is  constructive 
notice  of  his  landlord's  title  equivalent  to  that  afforded  by  the  recording  of  a 
deed. 

3.  Same — Secret  Attornment. 

It  is  not  in  the  power  of  a  tenant  to  destroy  his  landlord's  possession  by  a 
secret  attornment  to  another,  and  as  against  the  landlord  such  attornment  is 
void  and  of  no  effect. 

4.  Same— Quitclaim— Bona  Fide  Purchaser  without  Notice. 

A  purchaser  by  deed  of  quitclaim  simply  is  not  to  be  regarded  as  a  bona  fids 
purchaser  without  notice. 

5.  Same— Case  Stated. 

H.,  who  entered  upon  the  plaintiff's  land  as  tenant,  during  his  tenancy  was 
induced  secretly  to  attorn  to  and  take  a  lease  from  S.,  who  subsequently, 
with  actual  knowledge  of  the  plaintiff's  title,  obtained  quitclaims  for  trifling 
considerations  from  the  widow  and  heirs  of  a  deceased  former  owner  who  had 
conveyed,  by  an  unrecorded  deed,  to  a  party  under  whom  the  plaintiff  claims. 
S.  then  conveyed  an  undivided  one-third  of  the  land  (H.  being  still  in  posses- 
sion i  to  K.  'Hdd,  that  inquiry  of  H.  was  incumbent  upon  K.,  and  that  the 
latter  was  chargeable  with  constructive  notice  of  the  plaintiff's  title. 

» 

Ejectment.    Stir  motion  ex  parte  defendants  for  a  new  trial. 
George  C.  Wilson,  for  plaintiff. 

John  M.  Thompson  and  B.  C.  Christy,  for  defendants. 

Acheson,  J.  While  it  is  true  that  the  extent  of  J.  B.  Agnew's  au- 
thorized agency  was  left  uncertain  by  the  proofs,  it  did  clearly  appear 
that  he  stood  in  confidential  relations  to  and  represented  the  United 
States  in  respect  to  the  tract  of  land  in  controversy;  and  the  jury 
have  found,  upon  ample  evidence,  that  by  his  authority  John  G.  Hud- 
dleson  entered  upon  the  land  in  March,  1876,  as  the  tenant  of  the 
United  States,  and  that  he  continued  in  possession  until  and  at  the 
time  when  George  W.  King  purchased  and  took  his  deed  from  John 
Sliney.  Now,  as  the  authority  of  Agnew  so  to  put  Huddleson  upon 
the  land  has  never  been  questioned  by  his  principal,  and  it  was  man- 
ifestly to  the  interest  of  the  United  States  to  have  a  tenant"  in  posses- 
sion, I  am  at  a  loss  to  see  by  what  right  the  defendants  can  dispute 
Agnew's  power  to  lease  to  Huddleson,  when  his  tenancy  is  now  set 
up  by  the  United  States.  When  Huddleson  went  upon  the  land,  he 
entered  (as  he  swears)  by  permission  of  Agnew,  under  the  title  and 
as  the  tenant  of  the  United  States.  He  could  not  otherwise  enter 
without  being  a  trespasser,  and  Agnew  could  not  put  him  upon  the 
land  save  as  such  tenant  without  a  gross  violation  of  his  duty  as  at- 
torney and  agent  of  the  government.    I  think,  then,  the  tenancy  of 
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Hoddleson  under  the  United  States  must  be  accepted  as  a  fact  suffi- 
ciently proved. 

Huddleson's  possession  was  actual,  exclusive,  and  visible,  and  con- 
sidered as  that  of  his  landlord,  the  United  States;  it  was  notice  to 
King  of  the  title  of  the  latter,. fox  by  the  settled  law  of  Pennsylvania 
such  possession  of  land  is  sufficient  to  put  the  purchaser  on  inquiry, 
and  is  constructive  notice  equivalent  to  that  afforded  by  the  record- 
ing of  a  deed.  Krider  v.  Lafferty,  1  Whart.  303;  Sailor  v.  Hertzog, 
4  Whart.  259 ;  Lightner  v.  Mooney,  10  Watts,  407.  It  is,  however, 
contended  that  Huddleson's  possession  ceased  to  be  that  of  the  United 
States  when  induced  by  Agnew  to  attorn  to  John  Sliney;  he  took 
from  the  latter  on  July  22,  1876,  a  lease  of  the  premises.  But,  un- 
questionably, that  transaction  was  a  nullity,  and  the  lease  void  as 
against  the  United  States.  Tayl.  Landl.  &  Ten.  §  180.  It  is  not  in 
the  power  of  a  tenant  to  destroy  his  landlord's  possession  by  a  secret 
agreement  to  attorn  to  another.  Rankin  v.  Tenbrook,  5  Watts,  387. 
Such  agreement  is  in  law  deemed  fraudulent  and  collusive,  and  there- 
fore void  and  of  no  effect.  Id. 

When  Huddleson  attorned  to  Sliney  the  latter-had  not  the  shadow 
of  title  to  the  land,  and  such  as  he  afterwards  acquired  he  took  with 
notice  of  the  prior  title  of  the  United  States.  Confessedly  he  was  a 
purchaser  mala  fide.  With  full  knowledge  that  by  the  unrecorded 
deed  of  December  10,  1864,  James  Gordon  had  conveyed  the  land  to 
Cornelius  Curtis,  under  whom  the  United  States  claim,  Sliney,  for  con- 
siderations little  more  than  nominal,  obtained  from  the  widow  and- 
children,  the  heirs  at  law,  of  Gordon,  quitclaim  deeds,  one  dated  July 
24,  and  the  other,  August  4, 1876. .  King's  title  comes  through  these 
quitclaim  deeds;  Sliney,  for  the  recited  consideration  of  $2,000,  con- 
veying to  him  the  undivided  .third  of  the  whole  tract  of  437  acres  by 
deed  dated  March  15, 1877.  Can  King,  as  against  the  United  States, 
claim  to  be  a  bona  fide  purchaser  without  notice? 

That  a  purchaser  by  deed  of  quitclaim  simply  is  not  to  be  regarded 
as  a  bona  fide  purchaser  without  notice,  is  authoritatively  decided. 
Oliver  v.  Piatt,  3  How.  333 ;  May  v.  Le  Cla  ire,  11  Wall.  217 ;  Villa 
v.  Rodriguez,  12  Wall.  323 ;  Dickerson  v.  Colgrove,  100  U.  S.  578, 
584;  Baker  v.  Humphrey,  101  U.  S.  494,  499.  Now,  King,  dealing 
in  respect  to  a  large  and  valuable  tract  of  land  with  a  vendor  whose 
title  was  derived  exclusively  from  quitclaim  deeds,  upon  trifling  con- 
siderations, executed  by  the  widow  and  heirs  of  a  deceased  former 
owner,  found  in  the  actual  and  exclusive  possession  of  the  land  John 
G.  Huddleson,  who  entered  thereon  as  the  tenant  of  the  United  States, 
and  whose  tenant  (as  we  have  seen)  be  continued  to  be  and  then  was, 
notwithstanding  the  abortive  attornment  of  July  22,  1876.  What, 
then,  was  the  duty  of  King  ?  It  seems  to  me  clear  that  inquiry  was 
incumbent  upon  him,  (Hood  v.  Fahnestock,  1  Pa.  St.  470;)  and  in- 
quiry of  Huddleson,  undoubtedly,  would  have  elicited  all  the  facts  to 
which  he  frankly  testified  on  this  trial.    Adopting  the  language  of 
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the  court  in  Hood  v.  Faknestock,  Id.  476,  it  may  be  said :  "No  per- 
son can  doubt  that,  if  ordinary  and  common  prudence  had  been  ob- 
served, this  purchase  would  not  have  been  made,"  if,  in  fact,  King 
was  acting  in  good  faith.  Under  the  evidence  here,  I  think  the  case 
is  fairly  within  the  recognized  principle  that  whatever  puts  a  party 
on  inquiry  amounts  to  notice,  provided  the  inquiry  becomes  a  duty, — 
as  it  always  is  with  a  purchaser, — and  would  lead  to  a  discovery  of 
the  requisite  fact  by  the  exercise  of  ordinary  diligence  and  under- 
standing.   Hill  v.  Epley,  31  Pa.  St.  831. 

The  defendant's  counsel,  in  the  course  of  the  argument  on  this  mo- 
tion, assumed  that  Huddleson,  after  the  transaction  of  July,  1876, 
held  himself  out  to  the  world  as  the  tenant  of  Sliney.  If  this  were 
so,  I  am  not  prepared  to  admit  that  it  would  better  King's  position. 
StockweU  v.  Robinson,  1  Pa.  St.  477.  But,  in  fact,  the  evidence  dis- 
closed nothing  of  the  kind.  That  transaction  was  altogether  a  secret 
attornment,  and  was  followed  by  no  visible  change  in  the  relations 
of  any  of  the  parties  to  the  land.  Nor  did  it  appear  that  King  knew 
of  the  existence  of  the  lease  of  July  22,  1876.  But,  had  this  been 
shown,  I  am  not  sure  that  the  fact  would  have  helped  his  case  in  any- 
wise ;  for  knowledge  that  one  in  possession  of  land  had  attorned  to 
an  entire  stranger,  without  pretense  of  title,  who  subsequently  ac- 
quired the  Gordon  quitclaim  deeds,  would  naturally  have  stimulated 
an  honest  purchaser  to  further  inquiry.  I  am  not  convinced  that 
there  was  any  error  in  the  instructions  to  the  jury,  and  the  result  of 
the  trial,  I  believe,  is  in  accordance  with  the  justice  of  the  case. 

And  now,  April  30,  1884,  the  motion  for  a  new  trial  is  denied,  and 
it  is  ordered  that  judgment  in  favor  of  the  plaintiff  be  entered  upon 
the  verdiot. 


Whtttenton  Manup'g  Co.  v.  Memphis  &  Ohio  River  Packet  Co. 

.    and  others. 


1.  Common  Carrier — Negligence — Form  of  Action  —  Contract  and  Tort — 

Pleading. 

The  plaintiff  has  an  election  to  sue  in  contract  or  tort  for  damages  by  negli- 
gence of  the  carrier,  and  the  distinctive  character  of  the  declaration  depends 
upon  the  requisite  nature  of  the  remedy  to  which  he  is  entitled  on  the  facts  he 
states,  rather  than  on  the  mere  form  of  thu  declaration,  though  that  cannot  be 
wholly  disregarded  in  determining  whether  he  has  elec  ted  the  one  cause  of 
action  or  the  other.  Tort  is  the  natural  and  habitual  foundation  of  the  action 
for  the  breach  of  the  ordinary  contract  of  carriage,  and  the  declaration  will  be 
so  construed,  unless  the  facte  of  the  case  clearly  show  that  the  plaintiff  has 
elected  to  sue  on  the  contract. 

2.  Samr  Subject— Bill  op  Lading—  Propert— Tenn.  Code,  f  2893— Act  op 

1819,  Ch.  27,  $  2. 

The  Tennessee  Code,  J  2893,  perpetuating  the  act  of  1819,  e.  27,  *  2,  and  en- 
acting that  the  plaintiff  shall  make  profertof  any  instrument  In  writing  "upon 
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which  the  action  is  founded,"  does  not  require  profert  of  a  bill  of  lading  stated 
in  the  declaration  as  one  of  "  the  facts  of  the  case,"  if  it  appears  that  the  plain- 
tiff has  not  clearly  elected  to  sue  on  the  contract  contained  in  the  bill  of  lading, 
ft.  Samb  Subject— Cask  nr  Judgment. 

Where  the  declaration  was  joint  against  the  party  signing  the  bill  of  lading 
and  another  not  signing  it,  avers  an  "  agreement "  disconnected  with  the  bill 
of  lading  not  alleged  to  be  in  writing,  states  the  bill  of  lading  as  an  induce- 
ment to  the  cause  of  action,  does  not  make  profert  of  it,  and  the  breaches  as- 
signed seem  to  be  of  the  joint  "  agreement,"  and  not  of  the  contract  contained 
in  the  bill  of  lading,  the  declaration  will  not  be  construed  as  "  founded  on"  the 
bill  of  lading. 

On  Demurrer. 

The  plaintiff  sued  the  defendants  for  damages  to  about  1,000  bales 
of  cotton,  alleged  to  have  been  caused  by  their  negligence.  The  third 
count  of  the  declaration  to  which  the  demurrer — quoted  in  the  ooin- 
ion  of  the  court — was  taken  is  as  follows : 

"Third.  And  the  plaintiff,  the  Whittenton  Manufacturing  Company,  a  cor- 
poration and  a  citizen,  as  aforesaid,  complains  of  the  defendants,  the  Mem- 
phis &  Ohio  River  Packet  Company  and  the  Merchants'  Cotton  Press  &  Stor- 
age Company,  corporation  and  citizen,  as  aforesaid,  for  that,  on,  to-wit,  the 
various  dates  stated  below,  the  plaintiff,  through  E.  Hobart  &  Co.,  their 
agents,  purchased  in  Memphis,  Tennessee,  of  divers  persons,  the  owners 
thereof,  to-wit,  1,002  bales  of  cotton,  as  follows,  [giving  dates  and  number 
of  bales,]  to  be  shipped  to  the  plaintiff  at  Taunton,  Massachusetts,  and  there 
delivered  to  it.  At  the  dates  of  the  said  several  purchases  of  the  said  cotton 
the  same  was  in  lots  and  in  the  custody  of  the  several  vendors  or  their  ware- 
housemen in  the  city  of  Memphis,  and  the  several  lots  thereof,  before  removal, 
were  examined,  sampled,  weighed,  and  classed,  and  ship-marked  on  behalf  of 
plaintiff,  and  were  found  to  be  in  good  order  and  condition,  and  to  corre- 
spond with  the  samples;  and  thereupon,  by  agreement,  embracing  each  and 
all  the  transactions — to  be  stated  below — between  the  plaintiff,  through  its 
agents,  E.  Hobart  &  Co.,  on  the  one  side,  and  the  said  Mammoth  Cotton  Com- 
press Company  and  the  Union  Cotton  Compress  Association  and  the  defend- 
ant, the  Memphis  &  Ohio  River  Packet  Company,  jointly  and  severally,  oil. 
the  other,  each  lot  of  said  cotton,  as  received  by  the  plaintiff  from  the  vend- 
ors, was  delivered  in  like  good  order  and  condition  to  the  said  Mammoth 
Cotton  Compress  Company  and  the  Union  Cotton  Compress  Association,  or 
one  of  them,  who  received  the  same  under  the  said  agreement,  to  be  by  them, 
as  was  also  agreed,  as  aforesaid,  compressed  and  prepared  for  shipment  for 
certain  compensation  to  be  paid,  as  was  agreed,  as  aforesaid,  and  thereupon, 
as  was  also  agreed,  as  aforesaid,  through  the  defendant,  the  Memphis  &  Ohio 
River  Packet  Company,  then  to  be  safely  transported  from  Memphis,  Ten- 
nessee, to  Taunton,  Massachusetts,  for  certain  other  compensation,  agreed, 
as  aforesaid,  to  be  paid.  Each  lot  of  the  said  cotton  was  delivered  in  pursu- 
ance of  the  agreement  aforesaid,  and  when  so  delivered  was  receipted  for  as 
in  good  order  and  condition,  and  by  the  agreement  first  herein  alleged,  was 
to  be  kept  by  the  said  defendants,  each  and  all,  in  like  good  order  and  condi- 
tion during  the  compressing  and  preparation  for  shipment  and  during  the 
transportation,  and  until  the  delivery  at  Taunton,  Massachusetts,  as  afore- 
said, and  until  delivery  to  the  plaintiff.  After  the  said  1,002  bales  of  cotton 
had  been  so  received  to  be  compressed  and  prepared  for  shipment,  and  had 
been  receipted  for  as  aforesaid,  all  which  was  done  in  pursuance  of  the  agree- 
ment aforesaid,  the  defendant,  the  Memphis  &  Ohio  River  Packet  Company, 
still  pursuing  the  said  agreement  first  made,  delivered  the  plaintiff,  through 
its  agents,  E.  Hobart  &  Co.,  its  three  several  bills  of  lading,  whereby  the  re- 
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ceipt  of  the  cotton  was  acknowledged,  and  it  was  stated  that  the  said  cotton- 
was  in  good  order  and  condition,  and  whereby  it  was  agreed  that  for  certain 
compensation  stated  it  would  transfer  and  deliver  the  said  cotton  in  like  good 
order  and  condition  at  Taunton,  Massachusetts.  The  said  bills  of  lading  bear 
date,  respectively,  December  13,  1879,  for  200  bales;  December  19,  1879,  for 
500  bales;  and  December  29,  1879,  for  302  bales. 

"The  defendants  did  not  ship  the  said  cotton  promptly  and  speedily,  as  was 
their  duty  under  the  joint  and  several  agreement,  aforesaid,  but  neglected  to 
do  so,  and,  disregarding  their  contract  and  their  duty,  shipped  the  same 
about  as  follows,  to- wit:  On  December  17,  1879,  174  bales  by  the  steam- 
boat Cons.  Miller;  on  December  20,  1879,  14  bales  by  the  steam-boat  Andy 
Baum;  on  December  23,  1879,  512  bales  by  the  steam-boat  Vint.  Shinkle; 
on  December  30,  1879,  302  bales  by  the  steam-boat  Virgie  Lee.  The  defend- 
ants wholly  failed  to  care  for  and  properly  protect  the  said  cotton  accord- 
ing to  their  joint  and  several  agreement,  aforesaid,  but  so  negligently  and 
carelessly  conducted  themselves  with  respect  to  it  while  it  was  in  their  pos- 
session under  the  agreement,  aforesaid,  and  was  being  compressed  and  pre- 
pared for  shipment,  and  while  it  was  being  shipped,  and  while  it  was  being 
transported,  that  a  large  part  of  it,  to-wit,  920  bales,  by  reason  of  such  care- 
lessness and  negligence,  were  greatly  damaged  and  injured,  to-wit,  by  expos- 
ure to  rain  and  snow,  and  by  being  brought  in  contact  with  mud  and  filth, 
so  that  when  the  same  was  delivered  to  the  plaintiff  at  Taunton,  Massachu- 
setts, it  was  not  in  good  order  and  condition,  but  had  been  greatly  injured 
and  damaged  and  depreciated  in  value,  to-wit,  to  the  amount  of  five  thousand 
dollars.  And  afterwards,  to-wit,  on  July  1,  1880,  the  said  Mammoth  Cotton 
Compress  Company  and  the  Union  Cotton  Compress  Association  became  the 
Merchants'  Cotton  Press  &  Storage  Company,  one  of  the  defendants  here, 
which  succeeded  and  became  chargeable  with  aud  promised  to  pay  all  their 
debts  and  liabilities,  respectively,  all  as  hereinbefore  alleged.  And  therefore 
the  plaintiff  sues  the  defendants  for  six  thousand  dollars  damages." 

W.  M.  Randolph,  for  plaintiff.    .  4 
H.  C.  Warinner,  for  defendants. 

Hammond,  J.  When  this  case  was  before  the  court  at  a  former 
day  on  a  motion  to  replead,  the  motion  was  granted.  Whittenton 
Manufg  Co.  v.  Memphis  d  Ohio  River  Packet  Co.  19  Fed.  Rep.  273. 
To  the  declaration  then  filed  the  defendants  demurred  on  several 
grounds,  all  of  which  have  been  cured  by  amendment,  except  one. 
This  is :  "Second,  because  said  count  does  not  make  profert  of  the  bill 
of  lading  alleged  to  have  been  executed  by  defendant."  The  law  of 
Tennessee  on  the  subject  of  "profert"  is  peculiar.  The  Code  enacts: 
"Profert  shall  be  required  as  heretofore,  and  a  demurrer  may  be  filed 
for  want  thereof."  Tenn.  Code,  (T.  &.  S.,)  §  2893.  This  means  that 
the  act  of  1819,  c.  27,  §  2,  (Gar.  &  Nich.  551,)  was  continued  in  force. 
It  enacts :  "In  all  cases  *  *  •  the  plaintiff  shall  be  compelled 
to  produce  any  instrument  of  writing,  not  under  seal,  within  the 
power  of  the  party  to  produce,  upon  which  his,  her,  or  their  action  is 
founded ;  *  *  *  and,  if  the  cause  is  pending  in  a  court  of  record 
at  the  return  term,  make  profert  of  the  same  in  his,  her,  or  their  dec- 
laration, unless  longer  time  is  given." 

Now,  at  common  law,  profert  being  required  only  of  sealed  instru- 
ments "under  which  the  party  claimed  title,"  it  became  settled  under 
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this  act  that  its  only  effect  was  to  pat  unsealed  instruments  upon 
which  the  "action  is  founded"  upon  the  same  footing  as  profert  of 
sealed  instruments  at  common  law.  Tenn.  Code,  §  2893,  and  notes. 
Gardner  v.  Henry,  5  Cold.  458;  3  Meigs,  Dig.  (2d  Ed.)  2184.  At 
common  law  a  deed  stated  merely  as  an  inducement  in  pleading  did 
not  require  profert.  1  Chit.  PI.  265;  Gould,  PI.  414;  Bouv.  Diet, 
tit.  "Profert;"  Banfield  v.  Leigh**  Term  R.  573.  It  is  not  necessary, 
for  example,  in  a  suit  upon  a  bond,  to  make  profert  of  a  deed  for  the 
performance  of  the  covenants  of  which  the  bond  was  given.  Sneed 
v.  Wister,  8  Wheat.  690.  Nor  in  a  suit  upon  coupons  is  it  necessary 
to  make  profert  of  the  bond  from  which  the  coupons  were  taken. 
Nashville  v.  Bank,  1  Baxt.  402;  Nashville  v.  Insurance  Co.  2  Bazt. 
296. 

Mr.  Schouler,  in  his  excellent  work  on  "Bailments,"  says  of  the 
form  of  action  against  a  carrier  that  it  may  be  ex  delicto  or  ex  con- 
tractu at  the  election  of  the  plaintiff.  And,  "where  the  transaction 
and  character  of  the  loss  require  the  plaintiff  to  show  a  contract,  ex- 
press or  implied,  with  the  carrier,  to  support  his  action,  contract  is 
the  true  remedy;  otherwise  the  preferable  form  of  action  is  tort." 
Schouler,  Bailm.  557;  2  Add.  Torts,  §  1415;  2  Bac.  Abr.  tit.  "Car- 
riers," B,  152.  The  action  ex  delicto  is  for  a  breach  of  duty  founded 
on  the  custom  of  the  realm,  and  it  makes  no  difference  that  there 
is  a  contract  by  the  carrier  out  of  which  the  duty  arises,  unless  there 
is  something  special  in  the  contract  upon  whioh  the  plaintiff  must 
rely  for  his  action,  in  whioh  case  his  suit  necessarily  must  be  ex 
contractu.  In  the  ordinary  contract  the  plaintiff  has  his  choice  as 
to  the  form  of  action  he  will  use ;  and  where  the  action  is  ex  delicto 
the  carrier  may  plead  in  defense  any  stipulations  of  -a  contract  which 
has  relieved  him  from  the  alleged  breach  of  duty.  Schouler,  Bailm. 
575;  Hutch.  Carr.  §  748. 

In  New  Jersey  Nav.  Co.  v.  Merchant's  Bank,  6  How.  344,  381,  the 
court  say:  "The  general  liability  of  the  carrier,  independently  of 
any  special  agreement,  is  familiar.  He  is  chargeable  as  an  insurer 
of  the  goods,  and  accountable  for  any  damage  or  loss  that  may  hap- 
pen to  them  in  the  course  of  conveyance,  unless  arising  from  inevi- 
table accident,"  etc.  Again,  "the  burden  of  proof  lies  on  the  carrier, 
and  nothing  short  of  an  express  stipulation  by  parol  or  in  writing  should 
be  permitted  to  discharge  him  from  duties  which  the  law  has  annexed 
to  his  employment." 

Mr.  Hutchinson,  in  his  able  work,  also  discusses  this  subject,  and 
states  the  difficulties,  even  under  the  old  practice,  of  determining  the 
proper  form  of  action  to  be  brought,  and,  when  brought,  whether  it  be 
one  or  the  other  of  the  two  forms  allowable.  He  says  that  until  Dale 
v.  Hall,  1  Wils.  281,  the  form  of  action  was  ex  delicto,  and  that  case 
decided  that,  even  where  it  is  on  the  contract,  the  declaration  is  the 
same  in  effect  as  if  it  had  been  upon  the  custom.  Hutch.  Carr.  §  737 
et  seq.    He  calls  attention  to  the  perplexities  formerly  existing  in 
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distinguishing  one  form  of  action  from  the  other,  and  says :  "The  dec- 
larations of  the  two  kinds  of  actions,  according  to  approved  formu- 
las, were  so  nearly  alike,  that  in  many  cases  the  astutest  judges 
became  perplexed  in  their  efforts  to  mid  out  to  which  class  the  decla- 
ration belonged."    Id.  §  744  et  seq. 

In  the  case  already  cited  from  the  supreme  court,  Mr.  Justice 
Daniel,  in  his  dissenting  opinion,  considers  more  at  large  than  does 
the  opinion  of  the  court,  the  distinctions  between  the  action  against 
a  carrier  ex  delicto  and  ex  contractu.  So  do  the  concurring  Justices 
Catron  and  Woodrurt,  and  the  general  result  of  that  very  instructive 
case  on  this  subject  is  that,  notwithstanding  there  was  in  that  case, 
yet,  in  a  large  sense,  a  suit  founded  upon  a  special  contract  of  car- 
riage, in  the  very  nature  of  the  action  it  was  such  that,  essentially, 
whatever  its  form,  it  was  "founded  in  tort,"  and  would,  therefore,  sup- 
port the  jurisdiction  of  the  admiralty.  The  majority  opinion  thought 
the  jurisdiction  existed  even  if  "founded  on  the  contract,"  but  the  two 
concurring  justices  above  named  preferred  to  rest  it  on  the  founda- 
tion of  tort.  New  Jersey  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344, 
394,  410,  427.  I  forbear  to  quote  much  of  these  opinions  that  would 
be  applicable  here,  and  refer  to  another  .case  where  the  same  rules 
of  discrimination  there  adopted  were  .applied  in  testing  the  form  of 
action,  but  with  an  inverse  result. 

In  Bryant  v.  Herbert,  3  C.  P.  Div.  189,  the  question  was  whether 
the,  action  of  detinue  is  "founded  on  contract"  or  "founded  on  tort," 
and  as  one  ground  of  the  judgment  it  was  held  that  although  in  form 
the  action  is  one  for  a  wrong  done,  in  theory  it  is  founded  on  a  con- 
tract, and  not  on  a  wrong  independently  of  contract.  These  two 
cases  establish  that  in  solving  a  question  like  this  we  are  to  look  to 
the  requisite  nature  of  the  remedy  the  plaintiff  is  entitled  to  on  the  facts 
he  states,  rather  than  any  form  his  declaration  may  assume,  though, 
of  course,  we  cannot  wholly  disregard  the  form  of  the  declaration. 

Now,  if  this  matter  was  before  one  of  so  much  difficulty,  there  has 
been  only  an  increase  of  it  since  our  statutes  abolished  all  forms  of 
action.  Like  the  distinctions  between  law  and  equity,  it  may  be 
doubtful  if  it  is  possible  to  wholly  obliterate  those  between  contract 
and  tort,  they  do  so  inhere  in  the  very  bone  and  flesh  of  our  law ;  and 
certainly  the  legislators  have  not  always  furnished  us  with  a  legisla- 
tive substitute  for  those  which  they  have  destroyed,  nor  yet  have 
they  destroyed  the  whole,  as  this  case  well  illustrates.  Perhaps  ours 
did  not  think,  when  they  required  profert  of  any  instrument  of  writ- 
ing upon  which  "the  action  is  founded,"  how  the  statute  abolishing 
all  forms  of  action  had  removed  the  surest  guide  we  had, — the  indicia 
of  the  common-law  forms,  namely, — to  discover  whether  a  plaintiff, 
when  he  brings  his  suit,  elects  to  bring  it  on  the  bill  of  lading,  or  on 
"the  custom  of  the  realm;"  for,  after  all,  in  a  case  like  this,  we  are 
searching  for  that  election,  pure  and  simple,  and  nothing  else.  Per- 
haps in  some  cases  the  pleader  does  not  know  or  care,  and  in  fact 


WHITTKNTON  MANUf'g  00.  V.  MBMPHI3  &  OHIO  SXVBB  PAOEBT  00.  901 


makes  no  election  whatever,  since  he  may  do  either,  or  both,  or  neither, 
under  our  Code.    Thus : 

"Whenever  the  facta  of  the  case  entitle  the  plaintiff  to  sue  for  a  breach  of 
contract,  or,  at  his  election,  for  the  wrong  and  injury,  he  may  join  statements 
of  his  cause  of  action  in  both  forms,  or  either."  And  "all  wrongs  and  injur- 
ies to  the  property  and  person  in  which  money  only  is  demanded  as  damages 
may  be  redressed  by  an  action  on  the  facts  of  the  case."  Tenn.  Code,  §§  2747, 
2748,  2884,  2894,  2896. 

Besides,  the  Code  gives  us  a  form  of  declaration  "against  a  common 
carrier,"  as  follows: 

"The  plaintiff  sues  the  defendant  for  dollars  as  damages  for  the  fail- 
ure to  deliver  certain  goods  in  good  condition,  viz.,  [describing  them,  J  received 
by  him  as  a  common  carrier,  to  be  delivered  to  the  plaintiff  at  ,  for  a  re- 
ward, which  he  delivered  damaged."  Tenn.  Code,  5  2939,  No.  13;  Caruth. 
Hist.  Suit,  146. 

The  plaintiff  here  does  not  use  this  form,  which  makes  no  profer* 
of  any  bill  of  lading,  or  refers  to  any  contract,  but  sues  on  "the  facts 
of  the  case."  How  is  it  possible  under  this  legislation  for  the  "astut- 
est  judges"  to  tell  whether  the  action  is  on  the  contractor  the  wrong; 
or,  rather,  whether  the  pleader  uses  the  one  or  the  other,  or  both,  in 
his  wholly  informal  count  "on  the  facts  f  "  It  is  not,  and  the  best 
that  can  be  done  is  to  take  the  plaintiff's  word  for  it ;  and  when  his 
counsel  says  in  his  argument  and  brief  that  he  sues  in  tort,  to  hold 
him  to  that  form  of  action  and  its  consequences.  Fortunately,  how- 
ever, we  are  not  left  wholly  to  this  solution  of  the  difficulty.  It  has 
been  decided  that  the  averment  of  a  promise  does  not  make  the  dec- 
laration one  in  contraot,  nor  the  use  of  the  words  "agreed,"  "under- 
took," or  "promised."  Hutch.  Carr.  744 ;  Smith  v.  Seward,  3  Pa.  St. 
342;  Corbett  v.  Partington,  6  Barn.  &  C.  (13  E.  C.  L.)  268.  These 
cases  say  the  averment  must  bo  one  of  a  promise,  and  a  consideration 
for  it,  to  make  it  a  count  on  contract;  but  there  may  be  an  aver- 
ment of  a  consideration  or  compensation  for  assuming  the  duty  im- 
posed by  law,  or  a  consideration  connected  with  a  contract  pleaded 
only  as  an  inducement.  All  the  cases  show  this,  unless  the  consider- 
ation averred  is  for  a  promise  to  do  something  beyond  the  common- 
law  duty,  as  was  the  fact  in  the  case  last  cited. 

Here  there  is  no  averment  of  a  contraot  beyond  the  common-law 
duty  as  contained  in  the  bill  of  lading  or  consideration  for  such  a 
promise.  They  have  also  abolished  forms  of  action  in  England,  and 
have  a  statute  analogous  to  this,  giving  costs  only  on  certain  con- 
ditions when  the  action  is  "founded  on  contract,"  and  only  on  certain 
other  conditions  when  it  is  "founded  in  tort."  In  a  series  of  cases 
under  that  statute  the  question  whether  in  a  given  declaration  the 
plaintiff  has  eleoted  to  sue  on  contract  or  tort  has  been  gone  over, 
with  some  conflict  of  opinion.  While  they  leave  the  matter  still  in 
doubt,  and  evidently,  as  Mr.  Schouler  says,  indicate  a  desire  to  nar- 
row the  plaintiff's  election,  if  possible,  they  come  at  last  to  the  rule 
already  indicated  in  the  decision  I  have  cited  from  the  supreme  court 
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of  the  United  States  in  determining  the  admiralty  jurisdiction,  and 
suggested  by  Mr.  Hutchinson,  that  the  innate  and  habitual  form  of 
action  on  the  ordinary  contract  for  carriage,  for  a  breach  of  the  duty  to 
keep  the  goods  safely  without  loss  by  negligence,  is  "founded  in  tort," 
aud  the  declaration  will  be  .so  construed  unless  the  special  features ' 
of  the  case  show  it  to  have  been  "founded  in  contract."  Schouler, 
Bailm.  558,  note  1;  Hutch.  Carr.  §§  747,  748,  749;  Tattan  v.  Great 
Western  R.  Co.  2  El.  &  El.  (105  E.  C.  L.)  844;  Baylis  v.  Lintott,  8 
C.  P.  345;  Pontifex  v.  Midland  R.  Co.  3  Q.  B.  Div.  23;  Fleming 
v.  Manchester,  etc.  Rj.  Co.  4  Q.  B.  Div.  81;  Bryant  v.  Herbert, 
3C.  P.  Div.  189;  Foulkes  v.  Metropolitan  Ry.  Co.  4  G.  P.  Div.  267, 
278;  2  Chit.  PI.  651,  667;  Oliv.  Prec.  371. 

Examined  in  the  light  of  these  authorities,  this  declaration  must  be 
taken  to  have  expressed  the  election  of  the  plaintiff  to  bring  an  ac- 
tion "founded  in  tort, "  and  therefore  not  to  be  an  "action  founded" 
upon  the  bill  of  lading.  Because  (1)  it  is  a  joint  aotion  against  the 
demurrant,  and  other  defendants  who  are  not  alleged  to  have  joined 
in  the  bill  of  lading.  (2)  The  plaintiff  does  not  make  profert  of  the 
bill  of  lading ;  and,  if  this  should  seem  to  beg  the  question,  it  should 
be  remembered  that  our  inquiry  is  a  peculiar  one  in  this  connection, 
being  limited  to  determining  whether  the  plaintiff  has,  in  fact,  elected 
to  sue  in  tort,  or  on  the  contract  contained  in  the  instrument;  there- 
fore, we  may  look  to  this  want  of  profert  as  a  circumstance  to  show 
his  state  of  mind.  Hutch.  Carr.  §  749,  last  clause.  (3)  The  count 
seems  to  aver  an  agreement  not  alleged  to  be  in  writing, — whether 
as  an  inducement  or  otherwise  is  immaterial,  since  it  is  not  within 
the  statute  requiring  profert, — disconnected  with  the  bill  of  lading. 
Carroway  v.  Anderson,  1  Humph.  61.  (4)  The  allegations  about  the 
bill  of  lading  seem  to  be  made  by  way  of  inducement  to  the  general 
cause  of  action,  and  not  as  to  the  foundation  of  it.  (5)  The  breaches 
alleged  seem  to  be  of  a  joint  "agreement,"  other  than  that  of  the  de- 
murrant by  the  bill  of  lading.  (6)  Naturally,  the  action  would  be  in 
tort  rather  than  contract.    Hutch.  Carr.  §§  747,  748. 

Moreover,  the  plaintiff,  by  resisting  this  demurrer,  and  not  amend- 
ing to  offer  profert,  as  it  might  at  will,  indicates  an  election  to  pro- 
ceed in  tort,  and  not  upon  the  bill  of  lading.  Inferentially,  this  count 
"on  the  facts"  was  drawn  with  that  intent;  but  if  it  was  not  so  drawn, 
in  fact,  I  know  of  no  rule  of  law,  presented  as  this  question  is  here 
presented,  and  within  the  narrow  limits  prescribed  by  the  inquiry  we 
are  making,  why  the  plaintiff  might  not  now  or  at  the  trial  elect  to 
proceed  in  tort.  If  it  had  sued  in  contract  and  made  profert,  it 
might  amend  and  proceed  in  tort ;  and  why  may  it  not  so  treat  an 
Ambiguous  declaration,  if  this  be  of  that  oharacter? 

Demurrer  overruled. 
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Babnsy  v.  Chapman. 

{Circuit  Court,  N.  D.  Illinois.   October,  1884.) 

Practice— Ca.  8a.— Embezzlement— III.  Rev.  St.  Oh.  77,     5,  62— Action  Ex 
Contractu. 

Where  a  plaintiff  waives  the  tort  and  sues  by  action  in  form  ex  contractu  to 
recover  money  wrongfully  converted  to  bis  own  use  by  defendant,  and  the  rec- 
ord shows  ibat  a  tort  has  been  actually  committed,  he  is  entitled,  under  the 
Illinois  statute,  to  a  on.  aa.  or  execution  against  the  body  of  defendant,  notwith- 
standing the  form  of  action  adopted. 

Motion  to  Quash  ca.  sa. 
E.  F.  Bull,  for  plaintiff. 
C.  Bentley,  for  defendant. 

Blodgett,  J.  This  is  a  motion  to  quash  a  ca.  sa.  issued  against 
the  defendant,  and  by  which  he  is  now  nnder  arrest,  in  custody  of 
the  marshal  of  this  district.  This  ca.  sa.  is  issued  on  a  judgment 
rendered  March  27,  1680,  for  $14,000  and  costs.  The  motion  is 
predicated  upon  the  ground  that  no  execution  was  issued  upon  this 
judgment  against  the  property  of  the  defendant  prior  to  the  issue  of 
the  ca.  sa.,  and  no  demand  was  made  that  he  surrender  his  property 
in  satisfaction  of  the  judgment,  and  also  that  no  affidavit  of  the  issu- 
ing of  the  execution  and  the  demand  for  the  surrender  of  property 
under  it,  and  charging  defendant  with  fraud  in  withholding  or  con- 
cealing his  property,  was  made  prior  to  the  issue  of  the  ca.  sa.  The 
plaintiff,  in  answer  to  the  motion,  says  the  record  shows  this  was 
not  such  a  case  as  required  the  preliminary  issue  of  an  execution  or 
the  filing  of  an  affidavit  before  a  ca.  sa.  could  issue,  and  that,  there- 
fore, the  affidavit,  which  was  in  fact  filed  before  the  issue  of  the  ca. 
sa.,  but  did  not  show  the  issue  of  an  execution  and  demand  for  sur- 
render of  property  under  it,  was  entirely  unnecessary,  and  that  the 
plaintiff  had  a  rigftt  to  the  ca.  sa.  in  the  first  instance.  Seotion  5,  c. 
77,  Rev.  St.,  reads  as  follows : 

"No  execution  shall  issue  against  the  body  of  a  defendant  except  when  a 
judgment  shall  have  been  obtained  for  a  tort  committed  by  such  defendant, 
or  unless  the  defendant  shall  have  been  held  to  bail  upon  a  writ  of  capias  ad 
satisfaciendum,  as  provided  by  law.  or  he  shall  refuse  to  deliver  no  his  es- 
tate for  the  benefit  of  his  creditors." 

The  fair  construction  of  this  section,  I  think,  is  this :  There  are 
three  cases  made  in  which  a  ca.  sa.  or  execution  against  the  bod/ 
may  issue :  First,  where  the.  judgment  is  rendered  for  a  tort  com- 
mitted by  the  defendant;  second,  where  the  defendant  shall  have 
been  held  to  bail  on  a  capias  ad  respondendum;  and,  third,  where  he 
shall  have  refused  to  deliver  up  his  estate  for  the  benefit  of  his  cred- 
itors. And  section  62  of  the  same  chapter  provides  specifically  for 
the  last  case,  where  an  execution  shall  have  been  issued  on  a  judg- 
ment and  demand  made  for  the  surrender  of  the  property  of  the  de- 
fendant on  execution,  and  a  refusal  when  an  affidavit  shall  be  filed 
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setting  forth  these  facts,  and  also  that  the  defendant  has  property 
with  which  to  satisfy  the  execution  which  he  unjustly  refuses  to  sur- 
render, or  has  conveyed  or  concealed  the  same  with  intent  to  defraud 
his  creditors,  etc  Then  a  ca.  sa.  may  issue  upon  an  order  of  the  judge 
of  the  court  in  which  the  judgment  was  rendered;  that  is,  facts  show- 
ing fraud  must  be  set  out  in  the  affidavit  to  the  satisfaction  of  the 
judge  or  other  officer  whose  duty  it  is  to  order  a  ca.  sa.  in  a  proper 
case  made  out.  The  cause  of  action  shown  by  the  record  in  this 
case  is,  briefly,  that  defendant  was  an  agent  of  the  United  States  Ex- 
press Company  at  La  Salle,  in  this  state,  and  that,  as  such  agent,  a 
package  containing  $14,000  came  into  his  hands  to  be  delivered  to 
the  Mathesen  &  Ziegler  Zinc  Company,  at  that  place,  and  that  instead 
of  so  delivering  said  money  to  the  consignee,  defendant  converted  the 
same  to  his  own  use.  The  declaration  contains  two  counts  somewhat 
varying  the  allegations,  but  the  substance  of  the  declaration  was  as 
I  have  stated. 

The  action  is  in  form  ex  contractu.  The  plea  was  the  general  is- 
sue, upon  which  issue  was  joined,  and  upon  trial  before  a  jury  a  ver- 
dict was  found  in  favor  of  the  plaintiff.  We  may  therefore  say  that 
the  defendant  stands  upon  the  records  of  the  case  as  convicted  of  the 
charge  of  having  converted  plaintiff's  money  to  his  own  use.  The 
issue  so  made  has  been  tried  by  a  jury,  defendant  found  guilty,  and 
judgment  rendered.  While  the  action  is  in  form  ex  contractu,  the 
gravamen  and  gist  of  the  action  is  a  tort  clearly  set  out  by  the  aver- 
ments in  the  declaration,  and  the  only  question  is  whether  the  plain- 
tiff has  waived  the  right  of  proceeding  in  the  first  instance  against 
the  body  of  the  defendant  by  having  brought  this  action  in  form  ex 
contractu.  In  a  case  such  as  is  made  by  this  declaration,  the  right 
to  sue  in  form  ex  contractu  arises  from  the  principle  that  the  law  will 
presume  a  promise  by  the  defendant  to  pay  to  the  plaintiff  any 
money  he  may  have,  belonging  to  the  plaintiff,  winch  he  ought  not  in 
conscience  to  retain ;  but  the  allegation  of  a  promise  to  pay  by  the 
defendant  is  a  pure  fiction;  the  right  of  action  arises  from  the  tort 
stated,  and  not  from  the  promise  averred.  The  language  of  the  stat- 
ute is:  "No  execution  shall  issue  against  the  body  of  the  defendant 
except  when  the  judgment  shall  have  been  obtained  for  a  tort  com- 
mitted by  such  defendant."  It  does  not  say  the  plaintiff  must  nec- 
essarily pursue  the  form  of  an  ex  delicto  action  in  order  to  entitle 
him  to  an  execution  against  the  body  of  the  defendant,  if  it  appears 
on  the  record,  and  has  been  adjudged  against  him,  that  the  real  right 
of  action  was  for  a  tort  committed  by  the  defendant. 

It  seems  to  me  that  the  record  in  this  case  shows  the  judgment  to 
have  been  rendered  for  a  tort  committed  by  the  defendant,  and  that 
no  issue  of  execution  and  demand  of  property  thereon,  and  affidavit 
showing  fraud,  were  necessary  as  conditions  precedent  to  the  issue  of 
the  ca.  sa.  The  court  can  see,  from  an  inspection  of  the  record,  that 
a  wrong  has  been  committed,  that  an  embezzlement  has  been  perpe- 
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trated,  thai  entitled  the  plaintiff  to  the  remedies  in  case  of  tort.  It 
seems  to  me,  therefore,  that  plaintiff  having  brought  his  suit  in  form 
ex  contractu,  does  not  deprive  him  of  the  process  on  his  judgment 
which  the  law  says  he  is  entitled  to  for  a  tort  committed  by  the  de- 
fendant. 

The  motion  to  quash  is  overruled. 


The  Citizenship  of  a  Person  Born  in  the  United  States  of 
Chinese  Parents. 


L  OrrizENSHir  of  Persons  Born  in  the  United  States  of  Chinese  Parents. 
A  person  born  within  the  United  States,  of  Chinese  parents  residing  therein, 
and  not  engaged  in  any  diplomatic  or  official,  capacity  under  the  emperor  of 
China,  is  a  citizen  of  the  United  States. 

8.  Construction  of  Words  "Subject  to  Jurisdiction  Thereof,"  in  First 
Clause  of  Section  1  of  the  Fourteenth  Amendment  to  the  Constitu- 
tion. 

Persons  are  subject  to  the  jurisdiction  of  the  United  8tates  who  are  within 
their  dominions  and  under  the  protection  of  their  laws,  with  the  consequent 
obligation  to  obey  them  when  obedience  can  be  rendered ;  but  only  those  who 
are  thus  subject  by  their  birth  or  naturalization  are  within  the  terms  of  the 
amendment.  The  jurisdiction  over  these  latter  must,  at  the  time,  be  both  act- 
ual and  exclusive.  Persons  excepted  from  citizenship,  notwithstanding  their 
birth  or  naturalization  in  the  United  States. 
8.  Origin  of  the  Clause  in  the  Amendment  Declaring  who  are  Citizens 
of  the  United  States. 

Previous  to  this  amendment  the  general  doctrine,  except  as  applied  to  Afri- 
cans brought  here  and  sold  as  slaves,  and  their  descendants,  was  that  birth 
within  the  dominions  and  jurisdiction  of  the  United  States  of  itself  created  cit- 
izenship. The  amendment  was  adopted  as  an  authoritative  declaration  of  this 
doctrine  as  to  the  white  race,  and  also  to  do  away  with  the  exception  as  to  Af- 
ricans and  their  descendants. 
1  The  Restriction  Acts  not  Applicable  to  Citizens. 

The  acts  of  congress  of  1^82  and  1884,  restricting  the  immigration  of  Chinese 
laborer*  to  the  United  States,  are  not  applicable  to  citizens  of  the  United  States, 
though  of  Chinese  parentiige.  No  citizen  can  be  excluded  from  the  United 
States  except  in  punishment  for  crime. 

On  Habeas  Corpus. 

T.  D.  Riordan  and  William  M.  Stewart,  for  petitioner. 

S.  G.  Hilborn,  U.  S.  Atty.,  Carroll  Cook,  Asst.  U.  8.  Atty.,  and  John 
N.  Pomeroy,  for  the  United  States. 

Before  Field,  Justice,  and  Sawyer  and  Sabin,  JJ.1 

Field,  Justice.  The  petitioner  belongs  to  the  Chinese  race,  but  he 
was  born  in  Mendocino,  in  the  state  of  California,  in  1870.    In  1879 

'Judge  Hoffman  did  not  sit  on  the  hearing  of  this  case,  but  he  was  on  the  bench 
when  the  opinion  was  delivered,  and  concurred  in  the  views  expressed. 


In  re  Look  Tin  Sino,  on  Habeas  Corpus. 


(Oireuit  Court,  D.  California.   September  29,  1884.) 
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he  went  to  China,  and  returned  to  the  port  of  San  Francisco  daring 
the  present  month,  (September,  1884,)  and  now  seeks  to  land,  claim- 
ing the  right  to  do  so  as  a  natural-born  citizen  of  the  United  States. 
It  is  admitted  by  an  agreed  statement  of  facts  that  his  parents  are 
now  residing  in  Mendooino,  in  California,  and  have  resided  there  for 
the  last  20  years;  that  they  are  of  the  Chinese  race,  and  have  always 
been  subjects  of  the  emperor  of  China;  that  his  father  sent  the  peti- 
tioner to  China,  but  with  the  intention  that  he  should  return  to  this 
country;  that  the  father  is  a  merchant  at  Mendooino,  and  is  not  here 
in  any  diplomatic  or  other  official  capacity  under  the  emperor  of 
China.  The  petitioner  is  without  any  certificate  under  the  act  of 
1 882  Or  of  1884,  and  the  district  attorney  of  the  United  States,  in- 
.  tervening  for  the  government,  objects  to  his  landing  for  the  want  of 
such  certificate. 

The  first  section  of  the  fourteenth  amendment  to  the  constitution 
declares  that  "all  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States,  and  of  the  state  wherein  they  reside."  This  language  would 
seem  to  be  sufficiently  broad  to  cover  the  case  of  the  petitioner.  He 
is  a  person  born  in  the  United  States.  Any  doubt  on  the  subject,  if 
there  can  be  any,  must  arise  out  of  the  words  "subject  to  the  jurisdic- 
tion thereof."  They  alone  are  subject  to  the  jurisdiction  of  the  United 
States  who  are  within  their  dominions  and  under  the  protection  of 
their  laws,  and  with  the  consequent  obligation  to  obey  them  when 
obedience  can  be  rendered;  and  only  those  thus  subject  by  their  birth 
or  naturalization  are  within  the  terms  of  the  amendment.  The  ju- 
risdiction over  these  latter  must,  at  the  time,  be  both  actual  and  ex- 
clusive. The  words  mentioned  except  from  citizenship  children  born 
in  the  United  States  of  persons  engaged  in  the  diplomatic  service  of 
foreign  governments,  such  as  ministers  and  ambassadors,  whose  res- 
idence, by  a  fiction  of  public  law,  is  regarded  as  part  of  their  own 
country.  This  ex-territoriality  of  their  residenoe  secures  to  their 
children  born  here  all  the  rights  and  privileges  which  would  inure  to 
them  had  they  been  born  in  the  country  of  their  parents.  Persons 
born  on  a  public  vessel  of  a  foreign  country,  while  within  the  wa- 
ters of  the  United  States,  and  consequently  within  their  territorial 
jurisdiction,  are  also  excepted.  They  are  considered  as  born  in  the 
country  to  which  the  vessel  belongs.  In  the  sense  of  public  law,  they 
are  not  born  within  the  jurisdiction  of  the  United  States.  The  lan- 
guage used  has  also  a  more  extended  purpose.  It  was  designed  to 
except  from  citizenship  persons  who,  though  born  or  naturalized  in 
the  United  States,  have  renounced  their  allegiance  to  our  govern- 
ment, and  thus  dissolved  their  political  connection  with  the  country. 
The  United  States  recognize  the  right  of  every  one  to  expatriate  him- 
self and  choose  another  country.  This  right  would  seem  to  follow 
from  the  greater  right  proclaimed  to  the  world  in  the  memorable  doc- 
ument in  which  the  American  colonies  declared  their  independence 
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and  separation  from  the  British  orown,  as  belonging  to  every  human 
being, — God-given  and  inalienable, — the  right  to  pursue  his  own  hap- 
piness.   The  English  doctrine  of  perpetual  and  unchangeable  alle- 
giance to  the  .government  of  one's  birth,  attending  the  subject  wher- 
ever he  goes,  has  never  taken  root  in  this  conntry,  although  there  are 
judicial  dicta  that  a  citizen  cannot  renounce  his  allegiance  to  the 
United  States  without  the  permission  of  the  government  under  regu- 
lations prescribed  by  law;  and  this  would  seem  to  have  been  the  opin- 
ion of  Chancellor  Kent  when  he  published  his  Commentaries.  But 
a  different  doctrine  prevails  now.    The  naturalisation  laws  have  al- 
ways proceeded  upon  the  theory  that  any  one  can  change  his  home 
and  allegiance  without  the  consent  of  his  government;  and  we  adopt 
as  citizens  those  belonging  to  our  race  who,  coming  from  other  lands, 
manifest  attachment  to  our  institutions,  and  desire  to  be  incorporated 
with  us.    So  profoundly  convinced  are  we  of  the  right  of  these  im- 
migrants from  other  countries  to  change  their  residence  and  alle- 
giance, that,  as  soon  as  they  are  naturalized,  they  are  deemed  enti- 
tled with  the  native-born  to  all  the  protection  which  the  government 
oan  extend  to  them,  wherever  they  may  be,  at  home  or  abroad.  And 
the  same  right  which  we  accord  to  them  to  become  citizens  here,  is 
accorded  to  them  as  well  as  to  the  native-born,  to  transfer  their  al- 
legiance from  our  government  to  that  of  other  states.  ------ 

In  an  opinion  of  Atty.  Gen.  Black,  in  the  case  of  a  native  Bava- 
rian, who  came  to  this  country,  and,  after  being  naturalized,  returned 
to  Bavaria,  and  desired  to  resume  his  statue  as  a  Bavarian,  this  doc- 
trine is  maintained.  "There  is,"  he  says,  "no  statute  or  other  law  of 
the  United  States  which  prevents  either  a  native  or  naturalized  citi- 
zen from  severing  his  political  connection  with  this  government,  if  he 
sees  proper  to  do  so  in  time  of  peace,  and  for  a  purpose  not  directly 
injurious  to  the  interests  of  the  country.  There  is  no  mode  of  re- 
nunciation prescribed.  In  my  opinion,  if  he  emigrates,  carries  his 
family  and  effects  with  him,  manifests  a  plain  intention  not  to  re- 
turn, takes  up  his  permanent  residence  abroad,  and  assumes  the 
obligation  of  a  subject  to  a  foreign  government,  this  would  imply  a 
dissolution  of  his  previous  relations  with  the  United  States,  and  I 
do  not  think  we  could  or  would  afterwards  claim  from  him  any  of  the 
duties  of  a  citizen."  9  Op.  Attys.  Gen.  62.  The  doctrine  thus  stated 
has  long  been  received  in  the  United  States  as  a  settled  rule  of  pub- 
lic law;  and  in  the  treaty  of  1868,  between  China  and  this  country, 
the  right  of  man  to  change  his  home  and  allegiance  is  recognized  as 
"inherent  and  inalienable."  16  St.  p.  740,  art.  5.  And  in  the  re- 
cital of  an  act  of  congress,  passed  nearly  at  the  same  time  with  the 
signing  of  the  treaty,  this  right  is  assumed  to  be  "a  natural  and  in- 
herent right  of  all  people,  indispensable  to  the  enjoyment  of  the  rights 
of  life,  liberty,  and  the  pursuit  of  happiness;"  and  in  the  body  of  the 
act,  "any  declaration,  instruction,  opinion,  order,  or  decision  of  any 
officers  of  this  government  which  denies,  restricts,  impairs,  or  ques- 
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tions  the  right  of  expatriation"  is  declared  to  be  "inconsistent  with 
the  fundamental  principles"  of  our  government.  13  St.  223 ;  Rev. 
St.  §  1999. 1  So,  therefore,  if  persons  born  or  naturalized  in  tt}e 
United  States  have  removed  from  the  country,  and  renounced,  in  any 
of  the  ordinary  modes  of  renunciation,  their  citizenship,  they  thence- 
forth cease  to  be  subject  to  the  jurisdiction  of  the  United  States.3 
With  this  explanation  of  the  meaning  of  the  words  in  the  fourteenth 
amendment,  "subject  to  the  jurisdiction  thereof,"  it  is  evident  that 
they  do  not  exclude  the  petitioner  from  being  a  citizen.  He  is  not 
within  any  of  the  classes  of  persons  excepted  from  citizenship,  and 

*The  treaty  was  signed  on  the  twenty-eighth  of  July,  1868.   The  following  act 

of  congress  was  approved  the  twenty-seventh  of  the  same  month: 

Chapter  CCXLIX. — An  Act  Concerning  the  Rights  of  American  Citizens  in  Foreign 

btates. 

Whereas,  the  right  of  expatriation  is  a  natural  and  inherent  right  of  all  people, 
indispensable  to  the  enjoyment  of  the  rights  of  life,  liberty,  and  the  pursuit  of  hap- 
piness ;  and  whereas,  in  the  recognition  of  this  principle  this  government  has  freely 
receive.  1  emigrants  from  all  nations  and  invested  them  with  the  rights  of  citizen- 
ship; und  whereas,  it  is  claimed  that  such  American  citizens,  with  their  descend- 
ants, are  subjects  of  foreign  states,  owing- allegiance  to  the  governments  thereof; 
and  whereas,  it  is  necessary,  to  the  maintenance  of  public  peace,  that  this  claim  of 
foreign  allegiance  should  be  promptly  and  Anally  disavowed ;  therefore,— 

Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United'  States  of 
America,  in  congress  assembled,  that  any  declaration,  instruction,  opinion,  order, 
or  decision  of  any  officers  of  this  government  which  denies,  restricts,  impairs,  or 
questions  the  right  of  expatriation  is  hereby  declared  inconsistent  with  the  funda- 
mental principles  of  this  government. 

•Sec.  2.  And  be  it  further  enacted,  that  all  naturalized  citizens  of  the  United 
States,  while  in  foreign  states,  shall  be  entitled  to,  and  shall  receive  from  this  gov- 
ernment, the  same  protection  of  persons  and  property  that  is  accorded  to  native- 
born  citizens  in  like  situations  and  circumstances. 

Sec.  3.  And  be  it  further  enacted,  that  whenever  it  shall  be  made  known  to  the 

f (resident  that  any  citizen  of  the  United  States  has  been  unjustly  deprived  of  his 
iberty  by  or  under  the  authority  of  any  foreign  government,  it  shall  be  the  duty 
of  the  president  forthwith  to  demand  of  that  government  the  reasons  for  such  im- 
prisonment, and  if  it  appears  to  be  wrongful,  and  in  violation  of  the  rights  of 
American  citizenship,  the  president  shall  forthwith  demand  the  release  of  such  cit- 
izen, and  if  the  release  so  demanded  is  unreasonably  delayed  or  refused,  it  shall  be 
the  duty  of  the  president  to  use  such  means,  not  amounting  to  acts  of  war,  as  he 
may  think  necessary  and  proper  to  obtain  or  effectuate  such  release,  and  all  the 
facts  and  proceedings  relative  tiiereto  shall,  as  soon  as  practicable,  be  communi- 
cated by  the  president  to  congress. 
Approved  July  27,  1868. 

The  provisions  of  thia  statute  are  re-enacted  in  the  Revised  Statutes,  in  sections 
1999,  2000,  and  2001. 

•Many  other  cases  might  be  mentioned  where  persons  would  not  be  citizens,  thouc h 
born  in  the  country.  Thus,  as  Kent  says:  "If  a  portion  of  the  country  be  taken 
and  held  by  conquest  in  war,  the  conqueror  acquires  the  rights  of  the  conquered  as 
to  its  dominion  and  government,  and  children  born  in  the  armies  of  a  state  while 
abroad  and  occupying  a  foreign  country  are  deemed  to  be  born  in  the  allegiance  of 
the  sovereign  to  whom  the  army  belongs."  2  Comm.  42.  By  allegiance,  as  thus 
used,  is  meant  th«3  duty  of  obedience  to  the  government  or  sovereign  under  which 
the  children  live  for  the  protection  they  roceive.  But  while  they  are  in  their  in- 
fancy they  cannot,  of  course,  perform  that  duty,  and  its  performance  must  neces- 
sarily be  respited  until  they  arrive  at  the  years  of  discretion  and  responsibility. 
They  then  owe  obedience,  not  only  for  the  protection  then  enjoyed,  but,  as  observed 


IN  BE  LOOK  TIN  BINO. 


909 


the  jurisdiction  of  the  United  States  over  him  at  the  time  of  his  birth 
was  exclusive  of  that  of  any  other  country. 

The  clause  as  to  citizenship  was  inserted  in  the  amendment  not 
merely  as  an  authoritative  declaration  of  the  generally  recognized  law 
of  the  country,  so  far  as  the  white  race  is  concerned,  but  also  to  over- 
rule the  doctrine  of  the  Dred  Scott  Case,  affirming  that  persons  of  the 
African  race  brought  to  this  country  and  sold  as  slaves,  and  their  de-> 
scendants,  were  not  citizens  of  the  United  States,  nor  capable' of  be-' 
coming  such.  19  How.  393.  The  clause  changed  the  entire  status  of 
these  people.  It  lifted  them  from  their  oondition  of  mere  freed  men, 
and  conferred  upon  them,  equally  with  all  other  native-born,  the  rights 
of  citizenship.  When  it  was  adopted,  the  naturalization  laws  of  the 
United.  States  excluded  colored  persons  from  becoming  citizens,  and 
the  freedmen  and  their  descendants,  not  being  aliens,  were  without 
the  purview  of  those  laws.  So  the  inability  of  persons  to  become  cit-< 
izens  under  those  laws  in  no  respect  impairs  the  effect  of  their  birth, 
or  of  the  birth  of  their  children,  upon  the  status  of  either  as  citizens 
under  the  amendment  in  question. 

Independently  of  the  constitutional  provision,  it  has  always  been  the 
doctrine  of  this  country,  except  as  applied  to  Africans  brought  here 
and  sold  as  slaves,  and  their  descendants,  that  birth  within  the  domin- 
ions and  jurisdiction  of  the  United  States  of  itself  creates  citizenship. 
This  subject  was  elaborately  considered  by  Assistant  Vice-chancellor 
Samofobd  in  Lynch  v.  Clarke,  found  in  the  first  volume  of  his  re- 
ports. [1  Sandf.  583.]  In  {hat  case  one  Julia  Lynch,  born  in  New 
York  in  1819,  of  alien  parents,  during  their  temporary  sojourn  in  that 
city,  returned  with  them  the  same  year  to  their  native  country,  and 
always  resided  there  afterwards.  It  was  held  that  she  was  a  citizen 
of  the  United  States.  After  an  exhaustive  examination  of  the  law, 
the  vice-chancellor  said  that  he  entertained  no  doubt  that  every  per- 
son born  within  the  dominions  and  allegiance  of  the  United  States, 
whatever  the  situation  of  his  parents,  was  a  natural-born  citizen; 
and  added  that  this  was  the  general  understanding  of  the  legal  pro- 
fession, and  the  universal  impression  of  the  public  mind.  In  illus- 
tration of  this  general  understanding  he  mentions  the  fact  that 
when  at  an  election  an  inquiry  is  made  whether  the^person  offering 
to  vote  is  a  citizen  or  an  alien,  if  he  answers  that  he  is  a  native  of 
this  country  the  answer  is  received  as  conclusive  that  he  is  a  citizen ; 

by  Judge  Wilson,  for  that  which  they  have  received  from  their  birth.  1  Wils. 
Works,  313.  By  being  bora  within  the  allegiance  of  a  government  is  only  meant 
being  born  within  the  protection  of  its  laws,  with  a  consequent  obligation  to  obey 
them  when  obedience  can  be  rendered.  Bo,  also,  as  to  members  of  the  Indian  tribes 
within  the  limits  of  the  United  States.  These  tribes  are  independent  political  com- 
munities, retaining,  in  many  respects,  the  right  of  self-government,  notwithstand- 
ing they  are  under  the  protecting  power  of  the  United  States ;  and  a  member  thereof, 
though  born  in  the  country,  is  not.  by  his  birth,  a  citizen  of  the  United  States,  un- 
der the  fourteenth  amendment.  He  is  not  born  under  their  actual  and  exclusive 
jurisdiction,  which  the  amendment  contemplates.  McKay  v.  Campbell,  2  Sawy.  118 ; 
U.  8.  v.  Otborne,  6  Sawy.  406;  Wvr  cuter  v.  Georgia,  6  Pet.  515. 
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that  no  one  inquires  further;  no  one  asks  whether  his  parents  were 
citizens  or  foreigners.  It  is  enough  that  he  was  born  here,  whatever 
was  the  status  of  his  parents.  He  shows,  also,  that  legislative  expo- 
sitions on  the  subject  speak  but  one  language,  and  he  oites  to  that 
effeot  not  only  the  laws  of  the  United  States,  but  the  statutes  of  a 
great  number  of  the  states,  and  establishes  conclusively  that  there  is 
on  this  subject  a  concurrence  of  legislative  declaration  with  judicial 
opinion,  and  that  both  aooord  with  the  general  understanding  of  the 
profession  and  of  the  public.1 

Whether  it  be  possible  for  an  alien  who  could  be  naturalized  un- 
der our  laws  to  renounce  for  his  children  while  under  the  age  of  ma- 
jority the  right  of  citizenship,  which,  by  those  laws,  he  could  acquire 
for  them,  it  is  unnecessary  to  consider,  as  no  such  question  is  pre- 
sented here.  Nor  is  the  further  question  before  us  whether,  if  be 
cannot  become  a  citizen,  he  can,  by  bis  act,  release  any  right  con- 
ferred upon  them  by  the  constitution. 

As  to  the  position  of  the  district  attorney,  that  the  restriction  act 
prevents  the  re-entry  of  the  petitioner  into  the  United  States,  even  if 
he  be  a  citizen,  only  a  word  is  necessary.  The  petitioner  is  the  son 
of  a  merchant,  and  not  a  laborer,  within  the  meaning  of  the  act. 
Being  a  citizen,  the  law  could  not  intend  that  he  should  ever  look  to 
the  government  of  a  foreign  country  for  permission  to  return  to  the 
United  States,2  and  no  citizen  can  be  excluded  from  this  country  ex- 

1in  1855  congress  passed  the  following  act,  securing  citizenship  to  children  of 
citizens  of  the  United  States  born  without  their  limits : 

Chapter  LXXL— An  Act  to  Secure  the  Bight  of  Oitiien$hip  to  Children  of  Oitizent 
of  the  United  State*  Born  out  of  the  Limit*  thereof. 

Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United  States  of 
America,  in  congress  assembled,  that  persons  heretofore  born,  or  hereafter  to  be 
born,  out  of  the  limits  and  jurisdiction  of  the  United  States,  whose  fathers  were,  or 
shall  be,  at  the  time  of  their  birth,  citizens  of  the  United  States,  shall  be  deemed 
and  considered,  and  are  hereby  declared  to  be,  citizens  of  the  United  States:  pro- 
vided, however,  that  the  rights  of  citizenship  shall  not  descend  to  persons  whose 
fathers  never  resided  in  the  United  States. 

Sec.  2.  And  be  it  further  enacted,  that  any  woman  who  might  lawfully  be  nat- 
uralized under  the  existing  laws,  married,  or  who  shall  be  married,  to  a  citizen  of 
the  United  States,  shall  be  deemed  and  taken  to  be  a  citizen. 

Approved  February  10,  1855. 

The  provisions  of  this  statute  are  re-enacted  in  the  Revised  Statutes,  In  sections 
1993  and  1994. 


•The  restriction  act  of  congress  of  July  6, 1884,  amending  the  act  of  May  6, 1882, 
•*  to  execute  certain  treaty  stipulations  relating  to  Chinese,"  provides  that  every 
Chinese  person  other  than  a  laborer  entitled  to  enter  the  United  Slates,  under  the 
treaty  between  our  government  aud  China,  or  under  that  act,  shall  obtain  from 
the  Chinese  government,  or  the  government  of  which  he  is  a  subject,  its  permission 
to  come  within  the  United  States,  authenticated  by  its  certificate,  containing  vari- 
ous particulars  of  himself  and  family  so  as  to  clearly  identify  him ;  and  while  such 
certificate  is  only  prima  facie  evidence  against  our  government,  it  is  made  the  sole 
evidence  permissible  on  the  part  of  the  person  producing  it  to  establish  his  r.ght  of 
entry  into  the  United  States.    Chapter  220,  {  6,  St  1883-84,  p.  115. 
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cept  in  punishment  for  crime.  Exclusion  for  any  other  cause  is  un- 
known to  our  laws,  and  beyond  the  power  of  congress.  The  peti- 
tioner must  be  allowed  to  land;  and  it  is  so  ordered. 


Hancock  Inspirator  Go.  v.  Jenks. 


[Oireuit  Court,  E.  D.  Michigan.   February  11, 1884.) 

1.  Patents  fob  Intentions— Amended  Application  —Verification— Act  of 

1S3C. 

Where  a  patent,  issued  on  a  supplementary  or  amended  application,  under 
the  act  of  1836,  upon  its  face  recites  that  "  the  patentee  has  made  oath  to  his 
application,"  this  recital,  in  the  absence  of  fraud,  is  copclusive  evidence,  in  a 
suit  against  an  infringer,  that  the  necessary  oath  was  taken  by  the  applicant 
before  letters  patent  were  granted. 

2.  Same — Combination— Claims. 

The  claims  for  a  combination  patent  need  not  include  any  elements  except 
such  as  arc  essential  to  the  peculiar  combination  and  are  affected  by  the  in- 
vention. 

3.  Same—  Conbtroction  of  Claims. 

While  a  patentee  is  limited  by  his  claims,  courts  are  allowed  to  look  at  the 
detailed  specifications,  models,  or  drawings,  for  the  purpose  of  construing  such 
claims. 

4.  Same— Utility  of  Device— Infringement. 

In  a  suit  for  infringement,  that  plaintiff's  device  Is  a  useful  one  Is  sufficiently 
shown  by  the  fact  that,  with  other  devices  open  to  him,  defendant  prefers  to 
use  the  mechanism  patented  by  plaintiff. 

5.  Same  — Hancock  Boiler  Injectok  —  Patentability  —  Anticipation  —  In- 

fringement. 

Letters  patent  No.  86,152,  granted  January  26,  1869,  to  John  T.  Hancock, 
for  an  improvement  in  boiler  injectors,  construed,  and  held,  tbat  the  device 
therein  described  was  a  patentable  invention,  not  anticipated  by  prior  devices, 
and  that  the  first  and  second  claims  thereof  are  infringed  by  the  "  duplex  in- 
jectors" manufactured,  sold,  and  used  by  defendant. 

Per  Brown,  J. 

6  Same— Rehearing— Rcb  Patent. 

On  rehearing,  and  comparison  of  the  Hancock  and  Rue  patents,  held,  that 
the  latter  did  not  anticipate  the  Hancock  injector. 
Per  Mattiiews,  Justice;  Brown,  J.,  concurring. 


In  Equity. 

This  was  a  bill  to  recover  damages  for  an  infringement  of  letters 
patent  No.  86,152,  dated  January  26,  1869,  to  John  T.  Hancock,  for 
an  improvement  in  boiler  injectors.  The  bill  recited,  in  the  usual 
form,  the  grant  of  letters  patent,  the  introduction  into  general  use  of 
the  patented  device,  both  by  the  patentee  and  the  plaintiff,  the  as- 
signment of  the  patent  to  the  plaintiff,  the  infringement  of  the  same 
by  the  defendant  in  the  manufacture,  sale,  and  use  of  "duplex  inject- 
ors," so  called,  and  prayed  for  an  account,  a  decree  for  profits  and 
damages,  and  for  an  injunction.    The  answer  denied,  for  various 
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reasons,  the  validity  of  the  plaintiff's  patent,  and  also  the  infringe- 
ment by  the  defendant. 

Elmer  P.  Howe  and  Chauncey  Smith,  for  plaintiff. 

T.  S.  Sprague,  for  defendant. 

Brown,  J.  The  main  object  of  all  boiler  injectors  is  to  raise  water 
by  means  of  a  vacuum,  created  by  the  condensation  of  steam,  and  to 
force  the  water  so  raised  into  the  boiler  from  which  the  steam  origi- 
nally issued.  The  general  construction  of  all  these  devices  is  much 
the  same.  The  principal  features  of  each  are  common  to  all.  They 
consist  of  an  upright  tube,  through  which  the  water  is  raised  into  a 
chamber  at  the  top,  in  which  a  vacuum  is  created;  a  second  tube  at 
right  angles  to  the  first,  provided  with  a  conical  nozzle  of  small  di- 
ameter, through  which  the  steam  is  driven  with  great  velocity  against 
the  water  rising  from  the  first  tube.  The  effect  of  the  steam-jet  is — 
First,  to  produce  a  vacuum  in  the  chamber,  about  the  nozzle,  which 
is  filled  by  the  uprising  water;  and,  second,  to  drive  this  water  into 
the  boiler.  In  so  doing  it  is  itself  condensed,  and  returns  with  the 
water  to  the  boiler,  from  which  it  issued.  The  success  of  these  de- 
vices is  dependent  very  largely  upon  the  separation,  as  far  as  pos- 
sible, of  the  water  and  steam  up  to  the  very  point  where  thqy  come 
in  actual  contact.  The  maximum  of  efficiency  is  attained  when  the 
jet  of  steam  retains  the  same  temperature  which  it  had  when  it  is- 
sued from  the  boiler,  and  when  the  water  to  be  acted  upon  is  as  cool 
as  possible.  The  pressure,  and  consequently  the  velocity,  of  the  pro- 
pelling jet  of  steam  is  then  at  its  maximum.  In  both  injectors  and 
ejectors,  whioh  differ  from  each  other  mainly  in  the  use  to  which 
they  are  put,  and  not  materially  in  their,  construction,  the  jets  may 
be  reversed ;  that  is,  the  steam  may  take  the  place  of  the  water  in 
the  annular  chamber,  and  a  jet  of  water  be  propelled  through  the 
conical  nozzle.  In  all  devices  prior  to  the  plaintiff's,  the  water  was 
allowed  to  circulate  for  a  greater  or  less  distance  about  the  nozzle 
through  which  the  steam  rushed.  The  effect  of  this  was  twofold: 
First,  to  cool  the  steam  somewhat  before  it  left  the  nozzle,  and 
thereby  diminish  its  velocity;  and,  second,  to  heat  the  water,  and 
thereby  diminish  its  condensing  power  after  it  came  in  actual  con- 
tact with  the  steam.  To  remedy  this  defect  was  the  objeot  of  Han- 
cock's invention,  which  consists  principally  in  substituting,  for  the 
conical  nozzle  ordinarily  used,  a  plate  or  plug  with  an  orifice,  and 
some  other  trifling  changes  incidental  thereto.  In  the  specifications 
the  device  is  described  as  follows : 

"In  the  drawings,  A  A  represent  a  cylinder,  with  induction  pipe,  B,  at 
right  angles  with  A,  the  pipe,  B,  being  connected  with  the  source  of  power. 
C  is  a  concentric  tube,  smaller  than  A,  which  is  placed  within,  and  firmly  at- 
tached at  one  end  to  A.  The  bore  of  this  tube,  C,  is  conical  from  d  to  e'and 
from  d  to  g.  E  is  a  plug  closely  fitted  into  A  at  the  end  opposite  0.  This 
plug  has  a  central,  conical  orifice,  K,  which  presents  an  area  at  its  inner  face 
similar  in  size  to  the  area  of  tube,  C,  at  d.  This  plug  is  provided  on  its  inner 
face  with  the  annular  recess,  n,  n,  thus  providing  a  passage-way  for  the  motor 
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to  the  bore  of  tube,  C.  The  face  of  tube,  C,  at  a  is  in  the  same  plane  with  the 
edge  of  orifice,  K,  in  plug,  E,  or  nearly  30.  When  the  plug,  E,  is  in  position 
in  cylinder,  A,  as  shown,  the  annular  recess,  n,  n,  on  its  face  becomes  a  con- 
tinuation of  the  space,  m,  m,  which  surrounds  tube,  0." 

The  claims  of  the  inventor  are : 

(1)  The  combination  of  plug,  E,  with  orifice,  K,  and  the  tube,  0*  with  the 
chamber,  e  d,  when  they  are  located  relatively  to  each  other,  substantially  as 
described;  (2)  the  plug,  E,  with  orifice,  K,  and  tube,  C,  with  the  chamber, 
e  d,  and  chamber,  da,  as  described;  (3)  the  combination,  with  the  above,  of 
the  tube,  D,  substantially  as  described. 

Defendant  is  charged  with  infringing  the"  first  two  claims. 

A  preliminary  objection  was  taken  to  the  validity  of  the  patent, 
upon  the  ground  that  it  appeared  from  the  records  of  the  patent-of- 
fice that  the  supplementary  or  amended  application  upon  which  the 
patent  was  granted  was  verified,  not  by  the  oath  of  the  patentee,  but 
by  that  of  his  attorney.  Section  6  of  the  act  of  1836,  under  which 
this  patent  was  granted,  provides  that  the  patentee  shall  deliver  a 
written  description  of  his  invention  or  discovery  in  full,  clear,  and 
exact  terms,  and  shall  particularly  specify  and  point  out  the  improve- 
ment which  he  claims  as  his  own  invention  or  discovery.  The  de- 
scriptions and  drawings  shall  be  signed  by  the  inventor  and  attested 
by  two  witnesses.  The  same  section  also  requires  that  the  applicant 
shall  make  oath  that  he  does  verily  believe  himself  to  be  the  first  in- 
ventor or  discoverer  of  the  art,  machine,  composition,  or  improvement 
for  which  he  solicits  the  patent.  It  has  apparently  become  the  prac- 
tice for  an  attorney  acting  for  the  inventor,  if  the  claims  of  the  latter 
are  rejected  from  any  cause  by  the  commissioner,  to  examine  the 
case  in  view  of  the  reasons  given  for  such  objection,  and  amend  the 
specifications  and  claims  without  the  knowledge  of  the  inventor,  and 
request  a  re-examination.  The  seventh  section  of  the  same  act,  after 
denning  the  duty  of  the  commissioner  in  case  he  rejects  an  applica- 
tion, enacts  that  "if  the  applicant,  in  such  case,  shall  persist  in  his 
claims  for  a  patent,  with  or  without  any  alteration  in  his  specifica- 
tion, he  shall  be  required  to  make  oath  or  affirmation  anew,  in  man- 
ner as  aforesaid."  It  is  argued  in  this  connection  that  all  these 
mandatory  provisions  of  the  act  must  be  complied  with  before  the 
commissioner  of  patents  can  take  jurisdiction  in  the  case.  But  con- 
ceding that  the  commissioner  has  no  authority  to  receive  the  oath  of 
the  attorney  to  the  supplementary  application,  there  are  two  answers 
to  the  proposition  that  the  patent  is  thereby  rendered  void : 

(1)  There  is  nothing  in  the  act  requiring  this  oath  to  be  in  writing, 
and,  notwithstanding  the  existence  of  the  supplementary  application, 
verified  by  the  attorney,  it  is  possible  that  the  patentee  appeared  per- 
sonally before  the  commissioner  and  made  the  requisite  oath  in  his 
presence.  The  commissioner,  having  general  jurisdiction  of  the  sub- 
ject, is  presumed  to  have  complied  with  all  the  requirements  of  the  law 
before  issuing  the  patent.    Indeed,  the  courts  have  gone  so  far  as  to 
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hold  that  the  presence  in  the  files  of  the  patent-office  of  a  paper  pur* 
porting  to  be  an  oath,  bat  void  for  want  of  a  jurat,  will  not  defeat 
the  patent.  Walker,  Pat.  §  122 ;  Crompton  v.  Belknap  Mills,  3  Fisher, 
536 ;  Hoe  v.  Kahler,  12  Fed.  Rep.  117.  (2)  We  have  always  under- 
stood that  the  judgment  of  a  court  having  jurisdiction  of  the  parties 
and  of  the  subject-matter,  or  the  decision  of  an  officer  acting  judi- 
cially, could  not  be  impeached  collaterally  by  showing  that  such  judg- 
ment was  rendered  or  judicial  act  performed  upon  insufficient  testi- 
mony, or  was  even  procured  by  fraud  and  perjury.  So  far  as  this 
principle  is  applied  to  the  judgments  of  a  court  of  record  the  authori- 
ties are  very  numerous.  Freem.  Judgm.  §§  334-388 ;  Big.  Estop.  145, 
151;  Simms  v.  Slacum,  3  Cranch,  800;  Ammidon  v.  Smith,  1  Wheat. 
447;  Smith  v.  Lewis,  3  Johns.  157;  Marriott  v.  Hampton,  7  Term 
R.  269;  Michaels  v.  Post,  21  Wall.  308.  It  is  scarcely  less  fre- 
quently applied  to  the  action  of  a  public  officer  exercising  judicial 
functions,  as.  in  granting  patents.  Abbott  v.  Bahr,  3  Ghand.  (Wis.) 
198 ;  Jackson  v.  Lawton,  10  Johns.  23 ;  Rubber  Co.  v.  Goodyear,  9 
Wall.  789. 

But  we  think  that  further  discussion  of  this  proposition  is  ren- 
dered unnecessary  by  the  opinion  of  the  supreme  court  in  Seymour 
v.  Osborne,  11  Wall.  516,  539.  In  this  case  it  was  claimed  that  the 
patent  was  void  because  the  patentees  did  not  make  oath,  before  the 
patent  was  granted,  that  they  did  verily  believe  that  they  were  the 
original  and  first  inventors  of  the  improvements  for  which  the  patent 
was  solicited.  The  oourt  treated  the  requirements  of  the  law  with 
regard  to  the  delivering  of  the  written  description  of  the  invention, 
and  of  the  manner  and  process  of  making,  constructing,  and  using 
the  same,  as  conditions  precedent  to  the  right  of  the  commissioner 
to  grant  the  application,  as  they  must  appear  on  the  face  of  the  pat- 
ent, and  are  always  open  to  legal  construction  as  to  their  sufficiency. 
The  same  remark  was  made  with  regard  to  the  drawings  and  models ; 
and  the  further  requirement  that  the  inventor  shall  make  oath  that 
he  is  the  original  and  first  inventor,  etc.  But  Mr.  Justice  Clipfobd 
winds  up  this  branch  of  the  case  by  observing  "that  extended  exami- 
nation of  the  question,  however,  is  unnecessary,  as  every  one  of  the 
letters  patent  on  which  the  suit  is  founded  contains  the  recital  that 
the  required  oath  was  taken  before  the  same  was  granted ;  and  the 
court  is  of  opinion  that  those  recitals,  in  the  absence  of  fraud,  are 
conclusive  evidence  that  the  necessary  oaths  were  taken  by  the  ap- 
plicants before  the  letters  patent  were  granted."  Now,  in  the  case 
under  consideration,  the  patent  upon  its  face  recites  that  "the  pa- 
tentee has  made  oath  to  his  application;"  and  we  are  dearly  of 
the  opinion  that  we  are  not  at  liberty  to  inquire  into  the  truth  of  this 
statement  in  a  suit  against  an  infringer. 

In  the  case  of  Childs  v.  Adams,  1  Fisher,  189,  the  bill  itself  recited 
the  fact  that  the  patentee,  who  was  an  alien,  had  falsely  represented 
himself  as  a  citizen  in  order  to  obtain  a  patent.    Eight  years  after- 
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wards  be  surrendered  the  patent,  and  made  oath  that  he  was  a  citi- 
zen of  France,  and  obtained  a  reissue  which  recited  that  the  original 
patent  was  granted  to  him  upon  his  belief  that  he  was  a  citizen  of 
the  United  States,  which  belief  arose  from  ignorance  of  the  laws  of 
the  United  States.  As  the  defect  in  the  jurisdiction  of  the  commis- 
sioner was  thus  brought  directly  before  the  court  upon  the  plaintiff's 
own  allegation  in  the  bill,  of  course  the  court  could  not  avoid  taking 
judicial  notice  of  the  fact  that  the  commissioner  had  no  authority  to 
grant  the  original  patent,  because  of  the  false  suggestion,  and  of  the 
reissue,  because  of  want  of  power  in  the  commissioner  to  grant  it 
eight  years  after  the  invention  had  been  in  public  use.  / 

In  Eagleton  Manuf'g  Co.  v.  West,  etc.,  Manufg  Co.  2  Fbd.  Rep.  774, 
the  patentee  died  after  his  original  application  was  made ;  but  he 
authorized  his  attorneys  to  amend  the  application.  At  his  death 
their  authority  ended.  They  made  the  amendments  in  his  name 
without  any  authority  in  fact,  when  the  amendment  should  have 
been  made  by  his  administratrix.  This,  apparently,  appeared  upon 
the  face  of  the  patent,  and  it  was  held  to  be  fatal.  We  do  not  think 
this  case  in  point,  as  plaintiff's  patent  is  entirely  regular  upon  its 
face. 

The  next  objection  taken  to  the  Hancock  patent  is  that  the  claims 
are  for  mere  aggregations  of  elements,  which,  by  themselves,  perform 
no  duty  or  functions ;  that  they  must  of  necessity,  to  compel  them  to 
operate  or  perform  any  functions  of  an  injector  or  ejector,  be  com- 
bined and  arranged  with  something  else  besides  the  elements  named 
as  being  combined  in  either  of  the  claims.  In  the  examination  of 
defendant's  expert,  he  gives  it  as  his  opinion  that  the  combination 
would  not  be  operative  for  any  use  or  purpose  without  the  addition 
to  them  of  an  induction  tube  and  a  chamber  to  inclose  the  tube,  C. 
Now,  while  it  is  entirely  true  that  the  combination  stated  in  these 
claims  would  be  obviously  inoperative  without  such  induction  tube 
and  chamber,  still,  by  adding  these  elements,  the  construction  would 
be  equally  inoperative  without  a  boiler  to  furnish  the  steam  and  a 
well  to  supply  the  water,  and  a  pipe  leading  to  and  from  the  boiler. 
But,  in  drawing  the  claims  for  a  combination  patent,  we  do  not  un- 
derstand it  to  be  necessary  to  include  any  elements  except  such  as  are 
essential  to  the  peculiar  combination,  and  are  affected  by  the  inven- 
tion. Other  portions  of  the  machine  are  usually  shown  in  the  draw- 
ings to  exhibit  their  relation  to  the  patented  combination,  and  they 
are  wholly  unnecessary  to  the  validity  of  the  claims.  Indeed,  it  is 
manifest  that  the  more  elements  introduced  into  the  combination,  the 
easier  it  would  be  to  evade  the  patent;  since,  to  sustain  a  suit  for  in- 
fringing a  combination,  it  must  be  made  to  appear  that  the  defendant 
used  every  element  of  such  combination,  however  immaterial  it  may 
be.    Vance  v.  Campbell,  1  Black,  429. 

In  this  patent  the  patentee  has  claimed  all  that  he  has  invented, 
and  if  he  had  added  more  it  would  have  been  something  which  was 
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already  well  known  and  necessary  to  its  operation,  and  therefore  im- 
plied in  his  claim.  While,  as  observed  by  Judge  Blodoett  in  Dennis 
v.  Cross,  6  Fisher,  138,  141,  "probably  no  principle  of  patent  law  is 
better  settled  than  that  the  patentee  is  limited  by  his  claim;"  courts 
are  allowed  to  look  at  the  detailed  specifications,  models,  or  drawings 
for  the  purpose  of  construing  such  claims. 

In  Forbush  v.  Cook,  %  Fisher,  668,  it  is  said  by  Mr.  Justice  Curtis 
that  "it  is  not  requisite  to  include  in  the  claim  for  a  combination,  as 
elements  thereof,  all  parts  of  the  machine  which  are  necessary  to  its 
action,  save  as  they  may  be  understood  as  entering  into  the  mode  of 
combining  and  arranging  the  elements  of  the  combination."  So,  in 
Loom  Co.  v.Higgins,  105  U.  S.  580,  it  was  held  that,  if  an  improve- 
ment of  a  well-known  appendage  to  a  machine  is  fully  described  in  a 
specification,  i,t  is  not  necessary  to  show  the  ordinary  modes  of  attach- 
ing the  appendage  to  the  machine.  The  letters  patent  are  to  be  read 
as  if  the  machine  and  its  appendage  were  present,  or  in  the  mind  of 
the  reader,  and  he  is  a  person  skilled  in  the  art.  "If  a  mechanical  en- 
gineer invents  an  improvement  on  any  of  the  appendages  of  a  steam- 
engine,  such  as  the  valve-gear,  the  condenser,  the  steam-chest,  the 
walking-beam,  the  parallel  motion,  or  what  not,  he  is  not  obliged,  in 
order  to  make  himself  understood,  to  describe  the  engine,  nor  the  par- 
ticular appendage  to  which  the  improvement  refers,  nor  its  mode  of 
connection  with  the  principal  machine." 

It  is  usual  in  the  drawings  to  show  the  relations  of  the  patented 
combinations  to  the  other  portions  of  the  machinery,  but  the  patentee 
is  not  obliged  and  ought  not  to  claim  anything  more  than  such  por- 
tions of  the  combinations  as  are  essentially  a  part  of  his  invention. 

We  are  satisfied,  too,  that  this  combination,  slight  as  its  apparent 
departure  from  other  devices  is,  involves  an  exercise  of  the  inventive 
faculty.  It  consists  in  substituting,  for  the  ordinary  nozzle  used  in 
injectors,  a  plate  with  an  orifice,  E,  designed  to  project  into  the  steam- 
chamber,  but  not  sufficiently  far  to  allow  the  temperature  of  either 
the  water  or  steam  to  be  perceptibly  affected  either  by  the  other  be- 
fore they  meet  at  the  mouth  of  the  combining  tube;  and  in  this  par- 
ticular it  is  obviously  different  from,  if  not  more  valuable  than,  the 
other  patents  which  are  claimed  as  anticipations.  In  the  Giffard 
patent  the  projection  of  the  nozzle  into  the  chamber  is  about  one  and 
a  quarter  inches,  in  the  Barclay  patent  one  inch,  and  in  the  Bue  pat- 
ent five-eighths  of  an  inch,  while  in  the  Hancock  patent  it  is  less  than 
one-sixteenth  of  an  inch.  This  result  is  obtained  by  a  construction 
so  different  from  that  adopted  in  prior  devices,  that  we  consider  it  to 
be  patentable.  We  think,  too,  by  reference  to  the  drawings,  this  pe- 
culiarity of  construction  of  the  plug,  E,  is  made  sufficiently  manifest 
to  support  the  claim  in  the  language  in  which  it  is  couched. 

There  are  numerous  patents  set  up  as  anticipations  of  the  plain- 
tiff's, but  the  steam-nozzle  used  in  the  original  Giffard  patent,  or  some 
other  similar  device  which  permits  the  circulation  of  water  about  the 


HANCOCK  INSPIRATOR  CO.  ».  JENKS. 


917 


steam-jet,  is  an  element  in  all,  and  in  that  respect  they  fail  to  ac- 
complish what  is  claimed  for  the  plaintiff's  patent.  Undoubtedly  the 
field  upon  which  Hancock  was  experimenting  to  produce  his  device 
was,  considering  the  existing  state  of  the  art,  a  pretty  narrow  one. 

All  of  the  prior  devices  contained  nozzles  which  closely  corre- 
sponded with  the  plug,  E,  and  its  orifice,  A,  a  chamber,  a  combining 
tabe  with  two  conical  frustrums,  and  had  it  not  been  for  the  new  result 
produced,  it  would  be  difficult  to  avoid  the  conclusion  that  Hancock  had 
been  anticipated'  by  prior  patents;  in  other  words,  that  his  device  was 
nothing  more  than  a  mechanical  variation.  But  that  the  result  he  pro- 
duced was  a  valuable  one  is  evident  from  the  Barclay  patent,  wherein 
the  patentee  surrounds  his  steam  nozzle  by  an  envelope  or  casing, 
leaving  a  free  space  between  the  outside  of  the  nozzle  and  its  casing, 
which  may  be  filled  with  any  non-conducting  substance.  In  his  speci- 
fications, Barclay  states  the  object  of  surrounding  the  steam-nozzle 
with  its  non-conductor  of  heat  is  to  maintain  a  high  temperature  of 
the  steam  until  it  reaches  the  exit  from  its  nozzle,  as  "priming"  (by 
which  we  understand  the  condensation  of  steam)  is  very  injurious 
whilst  forming  the  vacuum.  In  all  the  other  devices  the  water  and 
steam  were  carried  parallel  to  each  other  for  some  distance  before 
coming  in  contact,  and  thereby  the  steam  was  perceptibly  cooled  and 
its  injecting  force  weakened,  while  in  the  Hancock  patent  the  steam 
and  water  approach  each  other  from  opposite  directions  up  to  a  point 
only  one-sixteenth  of  an  inch  from  the  point  of  actual  contact,  so  that 
neither  has  any  perceptible  effect  upon  the  other  until  the  union  takes 
place. 

That  the  duplex  injector  used  by  the  defendant  is  an  infringement 
of  the  Hancock  patent  is  apparent  upon  the  most  casual  inspection, 
and  indeed  is  scarcely  denied  by  the  defendant  himself.  It  -is,  in 
fact,  a  duplication  of  the  plaintiff's  invention,  and  consists  of  an 
ejector  or  lifting  apparatus,  which,  by  the  action  of  a  jet  of  steam, 
raises  the  water  from  its  reservoir,  and,  after  discharging  it  into  the 
combining  tube,  delivers  it  to  a  second  apparatus  at  right  angles  to 
the  first,  by  which  it  is  injected  into  the  boiler.  The  construction  of 
the  injector  and  the  ejector  is  substantially  the  same,  and  each  is 
evidently  taken  from  the  plaintiff's  patent.  The  only  perceptible 
differences  between  them  are  that  the  lower  surface  of  the  plug,  E, 
is  in  this  device  somewhat  more  recessed  than  in  the  Hancock  pat- 
ent, and  that  the  diameter  of  the  combining  tube  at  its  throat,  d,  is 
not  exactly  similar  in  size  to  the  inner  diameter  of  orifice,  K.  These 
changes  are  quite  immaterial ;  indeed,  they  are  probably  accidental. 
The  orifice,  K,  in  this  device  is  also  made  considerably  longer  than 
in  the  plaintiff's  patent ;  but  that  does  not  seem  to  affect  in  any  way 
the  separation  of  the  inflowing  steam  and  water  before  they  reach  the 
combining  tube,  which  is  the  essence  of  the  Hancock  patent. 

That  the  plaintiff's  device  is  a  useful  one  is  sufficiently  apparent 
from  the  fact  that,  with  other  devices  open  to  him,  the  defendant 
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prefers  to  use  the  mechanism  patented  by  the  plaintiff.  Smith  v. 
Glendale,  etc.,  Co.  1  Holmes,  840;  LehnbeuUr  v.  Holthaus,  105  U. 
8.94. 

Upon  the  whole  we  are  clearly  of  the  opinion  that  plaintiff  is  en- 
titled to  a  decree  for  an  injunction,  and  for  a  reference  to  a  master 
to  assess  its  damages. 


Matthews,  Justice,  (orally.)  In  the  matter  that  was  argued  before 
us  yesterday,  Hancock  Inspirator  Co.  v.  Jenks,  we  are  prepared  to  dis- 
pose of  the  application,  made  by  the  defendant  in  the  original  suit, 
upon  a  single  point  arising  in  the  progress  of  the  cause,  involving  a 
comparison  between  the  patent  sued  upon,  of  Hancook,  and  a  patent 
which  it  was  thought  had  anticipated  it,  called  the  Rue  patent.  The 
order  granting  the  rehearing  confined  the  argument  to  the  issue  raised 
by  the  motion,  viz. :  that  the  court,  in  its  former  opinion,  was  in  er- 
ror as  to  the  construction  and  mode  of  operation  of  the  patent  of 
Samuel  Rue,  dated  September  1,  1868;  that  said  patent  was  an  an- 
ticipation of  plaintiff's  patent;  and  that  plaintiff's  patent  was  void 
for  want  of  patentability,  and  was  invalid.  This  did  not  open  the 
whole  question  of  patentability  and  validity  arising  on  all  the  evi- 
dence in  the  case,  but  only  so  far  as  it  arose  out  of  this  comparison 
between  the  Rue  patent  and  the  Hancock  patent,  so  that  the  ques- 
tion is  a  narrow  one,  and  involves  simply  a  comparison  between  the 
inventions  secured  by  these  two  patents.  The  patent  to  Hancock, 
which  is  the  subject  of  the  suit,  after  describing  the  previous  forms 
of  apparatus  for  the  purpose  of  injecting  water  into  the  steam-boilers 
by  means  of  the  steam,  in  the  specifications  makes  this  statement: 

"When  steam  is  substituted  for  water  as  the  motor  in  such  apparatus,  it  is 
evident  that  the  heat  in  contact  with  the  shorter  tube  will  cause  the  inclosed 
or  enveloping  matter  to  become  of  a  higher  temperature  as  it  advances  towards 
the  point  where  the  motor  can  first  act  upon  it,  and  thereby  the  motor  be- 
comes less  effective  than  it  would  be  were  there  a  greater  difference  in  tem- 
perature between  the  two;  that  is,  the  motor  and  the  body  or  liquid  to  be 
acted  upon." 

This  describes  a  defect  which  had  been  presented  to  the  minds  of 
previous  patentees.  The  injector  consisted  of  two  tubes  placed  ax- 
ially  in  a  line  with  each  other,  through  one  of  which  the  steam  was 
suffered  to  enter,  and  which  penetrated  into  the  chamber,  which  was 
filled  with  water  drawn  from  another  source,  for  the  purpose  of  pro- 
pelling that  water  through  the  second  tube  into  the  boiler ;  and  the 
difficulty  foreshadowed  in  this  connection,  and  which  had  been  pre- 
sented to  the  minds  of  previous  patentees,  was  that  the  steam-tube 
was  projeoted  into  the  water-chamber  to  such  an  extent  as  that  the 
jet  of  steam  was  subject  to  condensation,  and  so  to  a  diminution  of 
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its  propelling  or  motive  power  to  drive  this  water  through  the  other 
tube  into  the  boiler.  In  one  case,  Barclay's  patent,  the  inventor 
sought  to  obviate  that  difficulty  by  packing  his  steam-tube  with  a  cas- 
ing of  non-conducting  material,  snch  as  asbestos. 

Now  the  statement  in  Hancock's  specification  shows  that  what 
was  present  in  bis  mind  was  the  difficulty  arising  in  the  operation  of 
this  apparatus  from  two  bodies — the  steam,  which  was  the  motive 
power,  and  the  water,  which  was  the  thing  to  be  moved — coming  pre* 
maturely  into  such  contact  as  to  diminish  the  motive  power  of  the 
steam  to  oondense  or  to  carry  the  body  where  it  ought  to  be  propelled 
through  the  other  tube  into  the  boiler.    Therefore  he  had  presented 
to  his  mind  the  method  of  constructing  some  arrangement  in  this 
apparatus  by  which  the  temperature  in  the  two  bodies  would  be  kept 
as  far  as  possible  from  each  other;  the  heat  in  the  steam  to  be  pre- 
served, and  the  water  to  be  kept  cold.    He  therefore  goes  on  to  say : 
"The  principal  change  which  I  made  in  the  ancient  apparatus  is  at 
this  point,  and  it  consists  in  substituting  a  plate  with  an  orifice  for 
the  tube," — that  is,  the  tube  intended  for  the  introduction  of  one  of 
the  two  elements, — "and  some  simple  but  essential  changes  which 
will  now  be  described."    He  then  proceeds  to  describe  what  is  exhib- 
ited in  the  drawings  connected  with  his  patent;  the  arrangement  of 
the  plate  with  the  orifice,  called  a  plug,  with  the  tube  through  which 
the  steam  propels  the  water  into  the  boiler,  (of  course,  these  two  were 
to  be  used  for  the  purpose  indicated,)  with  the  means  of  holding  the 
water  which  is  drawn  into  it  for  the  purpose  of  being  propelled 
through  the  second  of  these  tubes.    The  construction  given  to  the 
patent  was  that  it  was  a  combination  of  those  two  elements,  of  course 
to  be  used  for  the  purpose  indicated,  and  implying  the  existence  of 
this  water-chamber;  so  that  the  objection  taken  that  the  water-cham- 
ber is  not  mentioned  as  one  of  the  necessary  elements  of  the  combi- 
nation is  not  before  us,  inasmuch  as  it  was  passed  upon  before  by 
the  court  in  construing  this  patent. 

Now,  there  is  nothing  in  the  patent  of  Rue,  so  far  as  the  specifica- 
tions and  claims  are  concerned,  which  suggests  the  idea  which  is 
contained  in  the  patent  of  Hancock.  His  patent  was  for  a  totally 
different  invention.  But  the  argument  is  that  his'  drawings  exhibit, 
in  point  of  fact,  the  very  device  which  constitutes  the  change  indi- 
cated by  Hancock  in  his  patent  as  the  point  intended  to  be  covered 
by  it,  viz.,  a  shortening,  a  withdrawing  of  the  projection  attached  to 
the  stem  of  the  pipe  so  as  to  prevent  its  immersion  in  the  water 
chamber  except  to  the  minimum  amount;  and  although  it  is  admitted 
that  in  those  drawings  the  projection  is  shown  to  be  longer  than  in 
Hancock's,  yet  that  is  only  a  question  of  degree,  and  the  idea  of 
overcoming  the  defect  in  that  way  having  been  suggested  in  the  Bne 
patent,  the  increased  efficiency  to  be  attained  by  a  diminution  of  the 
projection  of  the  steam-tube  into  the  water  chamber  was  only  a  ques- 
tion of  mechanical  skill,  and  I  think  we  are  both  of  the  opinion  (and 
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that  is  admitted  by  counsel  upon  the  other  side)  that,  if  that  were 
the  only  difference  between  the  invention  shown  in  the  drawings  con- 
nected with  the  Rue  patent  and  the  patent  of  Hancock,  the  argument 
would  be  well  taken,  and  that  is,  that  adopting  the  idea  contained  in 
a  former  patent,  and,  merely  by  a  contraction  of  the  parts,  increasing 
the  efficiency  in  pursuance  of  some  suggestion,  would  not  be  an  in- 
vention ;  but  we  are  of  opinion  that  Hancock's  patent  goes  beyond 
that,  and  that  is  the  precise  difference  between  counsel.  It  is  claimed 
on  the  part  of  the  defendant  that  it  is  the  sole  difference.  It  is 
claimed  on  the  other  side  that  it  is  not  the  sole  difference,  but  that 
•  the  difference  consists,  not  in  the  mere  withdrawal  of  the  nozzle  of 
the  steam-tube  from  the  water-chamber  by  contracting  it,  by  dimin- 
ishing its  length,  by  cutting  it  off,  but  it  is  by  a  removal  of  the  water- 
chamber  from  its  position,  which  it  occupied  in  the  previous  devices 
as  being  contained  between  the  two  tubes  equally,  so  that  the  water  - 
chamber,  being  pushed  further  from  the  steam-tube,  incloses  and  en- 
velopes the  mixing-tube  where  the  steam  and  water  combine,  and  thus 
serves,  not  only  the  purpose  of  preventing  the  condensation  which 
would  occur  by  its  contact  with  the  steam-tube,  and  so  diminishing 
the  power  and  effect  of  the  steam-jet,  but  promotes  the  rapid  conden- 
sation which  does  take  place  there,  and  which  it  is  intended  to  carry 
out  there,  and  which,  by  a  more  rapid  creation  of  the  vacuum  pro- 
moted by  the  steam,  permits  the  rush  of  water  into  the  mixing-tube, 
and  so  gives  greater  vigor  to  the  effect  of  the  jet  of  steam.  So  it  op- 
erates in  a  double  way,  by  withdrawing  its  cooling  effect  upon  the 
steam-jet  and  transferring  it  to  the  ofher  tube,  where  it  ought  to  be. 
We  think  there  is  a  sufficiently  clear  and  explicit  description  of  the 
arrangement  of  those  devices  contained  in  the  Hancock  patent  to 
distinguish  it  from  all  patents  previously  obtained,  including  that  of 
Rue,  and  that  the  combination  has  no  reference  especially  to  the 
greater  or  less  length  of  the  nozzle  of  the  steam-tube,  but  to  the  ar- 
rangement of  the  tubes  in  connection  with  .the  water-chamber  so  as 
to  bring  that  chamber  opposite  to  and  inclosing  the  tube  where  the 
steam  and  water  mix,  and  the  steam  is  condensed,  and  away  from 
the  other.  We  are  clear  in  this  opinion.  Judge  Beown  coinciding 
in  it,  (it  being  his  original  opinion,)  and  as  he  has  heard  nothing  in 
the  argument  tending  to  shake  his  conviction,  the  original  decree  is 
affirmed,  and  will  be  entered. 

Brown,  J.  Counsel  will  recollect  that  on  the  original  hearing  of 
this  case  the  argument  covered  a  much  larger  field  than  the  rehear- 
ing, involving  questions  not  only  as  to  the  validity  of  the  patent  upon 
its  face,  and  its  probable  anticipation  by  the  Rue  patent,  but  ques- 
tions as  to  the  regularity  of  the  proceedings  in  the  patent-office ;  and 
while,  of  course,  I  considered  all  these  points  in  delivering  the  orig- 
inal opinion,  I  must  say  that  upon  the  application  for  a  rehearing, 
where  all  the  stress  was  laid  upon  one  point,  I  was  somewhat  shaken 
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in  my  previous  convictions.  At  the  same  time,  if  the  question  had 
been  reargued  before  myself  alone,  I  should  have  affirmed  the  original 
decree,  upon  the  ground  that  a  rehearing  before  the  same  judge  will 
not  be  granted  unless  he  is  clearly  of  opinion  that  he  was  mistaken 
in  his  original  judgment ;  hence  I  thought  it  a  proper  case  to  call 
upon  the  cirouit  justice  to  resolve  my  doubts.  I  am  entirely  con- 
tent, upon  the  rehearing,  with  the  opinion  originally  announced.  I 
confess  I  am  not  able,  speaking  as  one  who  is  not  practically  ac- 
quainted with  mechanics  and  maohinery,  to  see  the  great  benefit  of 
this  apparatus  over  the  other,  the  improvement  being  largely  in  the 
shortening  of  the  tube;  at  the  same  time,  the  burden  of  proving  that 
is  upon  the  defendant,  and  it  is  a  burden  which  I  apprehend  would 
be  a  pretty  difficult  one  to  carry,  in  view  of  the  large  sales  made  by 
the  plaintiff  in  this  suit,  and  the  adoption  by  the  defendant  of  this 
device  in  preference  to  all  others.  I  think  that  is  very  strong  evi- 
dence that  there  must  be  a  superiority,  in  the  minds  of  experienced 
engineers,  in  the  Hancock  patent,  and  I  think  there  is,  in  respect 
to  its  mechanism  and  the  details  mentioned  by  the  circuit  justice, 
quite  a  marked  distinction  between  it  and  the  Eue  patent. 


1.  Mar rr ran  Lien — Supplies— Foreign  Port— Charterer. 

Where  the  charterer  of  the  steamer  F.  for  the  "  centennial  season,"  not  be- 
ing master,  applied  In  person  to  coal  dealers  in  Philadelphia  for  coal,  upon  her 
first  trip  thither  from  Bridgeport,  Connecticut,  stating  that  he  hud  a  charter 
for  the  season,  and  directed  the  coal  to  be  hilled  to  him,  and  gave  in  payment 
his  check  on  a  Bridgeport  bank,  stating  that  it  was  not  then  good,  but  he 
thought  it  would  be  when  presented,  and  no  reference  was  made  to  the  vessel 
as  a  source  of  credit,  and  there  was  no  inquiry  made  of  the  master  or  dealing 
with  him,  or  with  any  other  officer  or  agent  of  the  ship,  and  the  charterer  had, 
by  the  terms  of  the  charter-party,  agreed  to  pay  for  all  such  supplies,  held,  that 
the  circumstances  indicated  to  the  libelants  that  the  application  for  coal  was 
upon  the  charterer's  credit  only,  and  that,  in  furnishing  the  coal  thereupon 
without  any  dissent  or  reference  to  the  credit  of  the  ship,  or  inquiry  of  the 
master,  the  libelants  must  be  held  to  hare  acquiesced  in  trusting  to  the  char- 
terer only,  and  that  the  ship  was  not  bound. 

2.  Same — Personal  Credit. 

In  dealing  with  a  known  charterer  in  a  foreign  port  for  mere  ordinary  sup- 
plies, the  dealings  are  prima  facie  upon  his  personal  credit  only.  Hemble,  no 
sound  legal  or  commercial  reason  exists  why  such  dealings,  not  being  a  case 
of  actual  necessity  or  distress,  should  not  be  held  subject  to  the  precise  limita- 
tions in  the  charter  of  which  the  material-man  has,  or  is  affected  wiih,  knowl- 
edge. 

In  Admiralty. 

Huntley  db  Bower,  for  libelants. 
William  P.  Dixon,  for  claimants. 
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Brown,  J.  This  libel  was  filed  to  recover  $292.50,  the  price  of  65 
tons  of  coal  supplied  to  the  steamer  Francis  at  Philadelphia  on  May 
17, 1876.  The  general  owners,  the  Providence  &  Stonington  Steam- 
ship Company  of  Rhode  Island,  appear  as  claimants  of  the  steamer, 
and  deny  that  any  lien  was  acquired  upon  the  vessel. 

The  proof  shows  that  in 'the  spring  of  1876  the  claimants  char- 
tered the  steamer  to  one  H.  M.  Hoyt,  of  Bridgeport,  Connecticut,  to 
run  as  an  exoursion  steamer  between  Bridgeport  and  Philadelphia 
during  the  centennial  season ;  that  the  captain  of  the  steamer  was 
designated  by  the  claimants,  but  that  he  was  to  be  in  the  employ 
and  pay  of  the  charterer,  who  had  exclusive  possession,  control,  and 
management  of  the  steamer  during  the  term  for  which  she  was  hired ; 
that  the  charter  contained  a  further  clause  providing  that  the  char- 
terer should  "provide  and  pay  for  all  the  coal,  fuel,  pilotages,  and  all 
other  charges  whatsoever;"  that  Hoyt  took  possession  of  the  steamer 
under  the  charter,  accompanied  her  to  Philadelphia,  and  applied  to 
one  Ziegler  for  coal,  informing  him  of  the  charter;  that  Ziegler,  being 
a  retail  dealer  only,  was  unable  to  obtain  the  drawback  allowed  to 
wholesale  dealers,  and  thereupon  introduced  Hoyt  to  the  libelants, 
who  were  wholesale  dealers,  and  who,  by  shipping  coal  on  board 
under  a  bill  of  lading,  could  procure  and  allow  to  Hoyt  a  certain 
drawback  upon  the  price ;  that  Hoyt  told  the  libelants,  when  making 
arrangement  for  the  coal,  that  he  had  chartered  the  Francis  to  run 
between  Bridgeport  and  Philadelphia  during  the  centennial  season, 
and  wanted  coal  for  her;  that  at  the  same  time  he  told  the, libelants 
"to  make  out  the  bills  to  him,"  which  was  done,  and  that  he  gave  to 
the  libelants  his  check  for  the  amount,  drawn  upon  a  bank  at  Bridge- 
port, telling  them  that  the  check  was  not  then  good,  but  that  he 
thought  it  would  be  good  by  the  time  it  was  presented.  Nothing  was 
said  between  Hoyt  and  the  libelants  as  to  any  credit  of  the  ship. 
Hoyt  received  from  the  libelants  an  order  on  the  Beading  Railroad 
Company  for  delivery  of  coal  at  Richmond,  some  two  or  three  miles 
up  the  river,  and  the  steamer  went  there  and  took  it  aboard,  giving 
a  bill  of  lading  therefor,  upon  which  the  usual  drawback  was  allowed. 

There  is  no  evidence  in  regard  to  the  credit  of  Hoyt  in  Philadel- 
phia. He  was  not  before  known  to  the  libelants.  The  coal  does 
not  appear  to  have  been  charged  to  the  ship,  but  was  billed  to  Hoyt 
only,  in  accordance  with  his  directions.  One  t>f  the  libelants,  how- 
ever, testified  that  they  would  not  have  sold,  on  the  credit  of  Hoyt 
only,  if  they  had  not  supposed  they  had  a  lien  on  the  vessel.  It 
is  not  testified  that  anything  was  said  by  either  about  any  credit 
of  the  vessel,  but  it  is  clear  that  the  coal  was  directed  by  Hoyt  to  be 
billed  to  him.  Neither  the  captain  nor  any  other  officer  of  the  ship 
took  any  part  in  the  purchase  of  the  coal.  The  captain  testified  that 
he  notified  Ziegler,  who  came  aboard  the  vessel,  that  the  steamer  was 
not  to  be  liable  for  any  supplies;  Ziegler,  however,  denies  this.  It 
is  probable  that  the  captain's  notice  was  to  some  other  person.  The 
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check,  on  presentment,  was  protested  for  non-payment,  and  this  libel 
was  subsequently  filed  in  September  following. 

The  above  facts  present  a  case  in  most  respects  similar  to  that  of 
Stephenson  v.  The  Francis,  21  Fed.  Rep.  715,  in  which  I  have  re- 
cently held  that  no  lien  was  acquired.  The  bill  of  lading,  in  this 
case,  was  a  mere  form  adopted  to  procure  the  drawback,  and  has  no 
bearing  on  the  question  of  lien.  In  the  present  case  there  is  not,  it 
is  true,  the  same  evidence  as  in  the  former,  that  the  captain  expressly 
stated  to  the  libelants  that  the  ship  would  not  be  bound;  but  the 
libelants  were  fully  informed  that  Hoyt  was  the  charterer  for  the 
centennial  season,  and  having  that  knowledge  they  must  have  under- 
stood, as  business  men,  that  he  was  bound  to  provide  and  pay  for  the 
coal;  and  that  in  applying  for  the  coal  in  person,  and  in  directing  it 
to  be  billed  to  him,  he  was  acting  in  conformity  with  his  obligations 
to  the  general  owners,  and  did  not  intend  that  the  ship  should  be 
held;  and  in  supplying  the  coal  without  any  dissent  from  Hoyt's 
proposition,  or  intimating  any  claim  upon  the  ship,  they  must  be  un- 
derstood as  acquiescing  in  his  proposition,  which  was,  in  cifect,  to  fur- 
nish the  coal  on  his  personal  credit  only,  in  conformity  with  his  ob- 
ligation to  the  general  owner.  To  my  mind,  these  circumstances, 
with  the  giving  of  the  check  in  payment,  and  the  absence  of  all  ref- 
erence to  the  ship  as  a  source  of  credit,  negative  any  idea  that  the 
ship  was  intended  «to  stand  as  security,  or  to  be  bound  for  the  debt. 
There  is  nothing  unusual  or  improbable  in  such  a  personal  trust  for 
a  small  bill  for  so  brief  a  period  in  the  beginning  of  a  season's  busi- 
ness. It  is  the  habit  of  business  men,  in  all  branches  of  trade,  to 
take  small  risks  in  this  way  at  the  beginning  of  a  season's  trade. 

I  have  no  doubt  that  the  captain,  as  he  testifies,  did  notify  some 
one  who  came  on  board  in  reference  to  the  coal  that  the  ship  would 
not  be  bound.  He  was  nominated  by  the  claimants  to  look  after 
their  interests;  and  it  was  his  duty  to  give  such  notices  to  persons 
furnishing  ordinary  supplies  to  the  steamer.  The  only  reason  why 
the  libelants  were  not  so  notified  expressly,  was  that  they  did  not 
deal  with  the  ship  or  her  captain,  but  with  the  charterer  away  from 
the  ship.  This  furnishes  an  additional  reason  why,  in  the  absence  of 
all  referenoe  to  the  ship  as  a  source  of  credit,  the  libelants  should  be 
held  prima  facie  to  be  dealing  with  the  special  owner  on  his  own  re- 
sponsibility only,  as  I  have  previously  held.  The  knowledge,  more- 
over, that  he  had  chartered  the  ship  for  the  centennial  season,  and 
was  himself  applying  for  coal  upon  his  own  check,  if  not  of  itself  suf- 
ficient to  indicate  that  he  was  bound  to  provide  and  pay  for  it,  and 
that  he  intended  to  do  so  without  charging  the  ship,  was  at  least  suf- 
ficient to  put  them  upon  inquiry  as  to  the  terms  of  the  charter,  and 
therefore  to  affect  them  with  knowledge  of  it;  and  this  knowledge, 
coupled  with  the  charterer's  application  for  the  coal  and  proposed 
payment  by  his  own  check,  must  have  shown  them  that  no  credit  of 
the  ship  was  intended,  but  the  oontrary.    The  libelants  could  not 
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reasonably  have  imagined-  that  the  steamer,  daring  this  "centennial 
season,"  was  to.be  run  by  the  charterer  at  the  ship's  expense.  The  no- 
tice to  them  of  the  charter,  and  the  charterer's  form  of  application  for 
coal,  still  further  strengthened  this  natural  presumption.  Had  they 
designed  to  secure  the  credit  of  the  ship,  it  was  their  duty,  under  these 
circumstances,  either  to  state  this  to  Hoyt,  seeing  he  was  clearly 
proposing  his  own  credit  only,  or  (as  in  my  judgment  they  ought 
legally  to  be  held  bound  to  do)  to  inquire  of  the  captain  of  the  ship, 
as  the  person  representing  the  interests  of  all.  In  dealing,  not  with 
the  master,  who  in  a  foreign  port  represents  by  the  marine  law  the  in- 
terests of  all  parties,  and  presumptively  knows  the  needs  of  the  ship, 
and  its  limitations,  but  with  a  known  charterer  only,  not  being  an  of- 
ficer of  the  ship,  and  for  mere  ordinary  supplies,  there  is  no  sound 
legal  or  commercial  reason  why  such  dealings,  not  being  a  case  of 
actual  necessity  or  distress,  should  not  be  held  subject  to  the  precise 
limitations  of  the  charterer's  powers  as  specified  by  the  charter,  of 
which  the  material-man  has,  or  is  affected  with,  knowledge.  All  that 
the  captain  could  do  for  the  protection  of  the  ship  was  to  notify  those 
who  dealt  with  the  ship  herself  through  him,  or  her  officers,  that  she 
was  not  to  be  bound  for  supplies ;  and  this  it  must  be  inferred  from 
his  testimony  that  he  did. 

In  the  case  previously  referred  to  I  held  that  an  owner,  though  in 
a  foreign  port,  not  being  master,  in  obtaining  supplies  on  his  own  per- 
sonal order,  without  any  reference  to  the  ship  as  a  source  of  credit, 
does  so,  prima  facie,  on  his  own  personal  credit;  that  in  order  to  hold 
the  ship  tne  material-man  must  show  either  an  agreement  or  some 
circumstances  indicating  a  common  intention  to  bind  the  ship.  In 
the  present  case,  not  only  is  no  such  intention  shown,  but  the  circum- 
stances, to  my  mind,  clearly  indicate  the  contrary. 

The  libel  must  therefore  be  dismissed;  but,  under  the  circumstan- 
ces, without  costs. 


1.  Admiralty  Jurisdiction  —  Contract  to  Carry  Cargo  and  Make  Sale  — 

Failure  to  Account — Liability  of  Vessel. 

The  owner  and  master  of  a  vessel  contracted  to  carry  a  cargo  to  its  place  of 
destination,  to  aril  it,  and  return  the  proceeds  to  the  consignor,  less  his  freight. 
The  master  sold  the  cargo,  but  did  not  return  or  account  for  the  proceeds. 
Held,  that  the  vessel  was  uot  liable,  and  that  a  court  of  admiralty  had  no  juris- 
diction. 

2.  Bame— Delivery  to  Named  Consignee. 

But  if  this  had  been  a  contract  to  deliver  the  cargo  to  a  comignse  already 
named,  and  to  collect  from  him  the  freight  charges  and  advances,  together 
with  the  price  thereof,  and,  after  deducting  the  freight,  to  pay  the  consignor 
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the  balance,  and  such  a  contract  were  shown  to  be  usual  and  customary  In 
the  trade  in  which  the-vessel  was  engaged,  it  teeiM  the  vessel  would  be  liable 
for  the  conversion  of  the  money. 

In  Admiralty.    On  exceptions  to  libel  for  breaoh  of  contract. 

The  libel  set  forth  the  shipment,  on  board  the  schooner  New  Hamp- 
shire then  lying  at  Fresque  Isle,  and  bound  to  Detroit,  of  a  oargo  of 
cedar  posts,  which  the  master,  who  was  also  the  owner,  agreed  to 
carry  to  Detroit,  and  there  dispose  of,  and  pay  the  proceeds  of  the 
Bale  to  the  libelant,  for  a  freight  of  one  dollar  and  seventy-five  oents 
a  cord,  to  be  retained  from  snch  proceeds;  that  the  schooner  arrived 
at  Detroit  with  her  cargo,  which  the  master  sold  at  five  dollars  a 
cord,  but  has  never  yet  delivered  or  accounted  to  the  libelant  for  the 
proceeds  of  the  same.  To  this  libel  claimant  excepted  for  want  of 
jurisdiction. 

John  C.  Donnelly,  for  libelant. 

George  E.  Halliday,  for  claimant. 

Brown,  J.  The  gist  of  the  action  in  this  ease  is  the  receipt  and 
misappropriation,  by  the  master,  of  the  proceeds  of  the  oargo.  As  he 
was  owner,  as  well  as  master,  there  oan  be  no  doubt  that  he  is  liable 
in  some  form  of  action.  The  real  question  is  whether  the  contract 
to  carry  the  posts,  to  sell  them,  and  return  the  proceeds,  is  a  single, 
indivisible  contraot,  and  that  a  maritime  one ;  or  whether,  in  fact, 
there  are  not  two  contracts :  one  as  master  to  transport  the  cargo,  and 
one  as  factor  to  sell  the  same,  and  account  for  the  proceeds.  In  this 
case  one  of  these  contracts  would  be  clearly  maritime,  the  other  not. 
If  it  were  a  simple  case  of  a  contraot  to  deliver  the  cargo  to  a  con- 
signee named,  and  to  collect  from  him  the  freight  charges  and  ad- 
vances, together  with  the  price  thereof,  and  after  deducting  the  freight 
to  pay  to  the  libelant  the  balance,  and  such  a  contraot  were  shown 
to  be  usual  and  customary  in  the  trade  in  which  the  vessel  was  en- 
gaged, I  should  find  little  difficulty  in  holding  it  to  be  an  entire  mar- 
itime contract,  for  which  the  vessel  would  be  liable.  This  was  held 
to  be  the  law  in  the  case  of  The  Hardy,  1  Dill.  460;  and  also  by  the 
learned  judge  for  the  districts  of  Mississippi  in  the  unreported  case 
of  The  Emma.  In  delivering  his  opinion  in  this  latter  case,  Judge 
TTtt.Ii  drew  a  distinction  between  cases  where  the  master  of  the  vessel 
contracts  to  deliver  goods  to  the  consignees  to  whom  they  had  been 
sold,  and  collect  and  bring  back  the  price  thereof  to  the  shipper  upon 
a  0.  0.  D.  bill  of  lading,  and  cases  where  a  oargo  is  delivered  to  a 
veefeel  upon  a  contraot  with  the  master  that  he  shall  convey  them  to 
some  market,  and  there  sell  them  for  the  account  of  the  owner,  and 
return  the  money  to  the  shipper.  In  the  one  case  the  collection  of 
the  money  is  regarded  as  a  mere  inoident  to  the  carrying  and  delivery 
of  the  cargo;  in  the  other,  the  master  is  vested  with  certain  duties  as 
the  agent,  not  of  the  owner  of  the  vessel,  but  of  the  owner  of  the  cargo. 
This  contract  to  make  sale  of  the  cargo  is  entirely  outside  his  duties 
as  master,  and  is  a  service  in  no  sense  maritime.    I  find  this  dis- 
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tinction  sustained  by  a  great  weight  of  authority,  although  there  are 
two  or  three  cases  in  which  a  different  conclusion  seems  to  have  been 
reached. 

In  Kemp  v.  Coughtry,  11  Johns.  107,  the  master  received  a  quan- 
tity of  flour  to  be  oarried  to  New  York,  and  sold  in  the  usual  course 
of  such  business,  for  the  ordinary  freight.  The  flour  was  sold  by  the 
master  for  cash,  and,  while  the  vessel  was  lying  at  the  dock,  the  cabin 
was  broken  open,  and  the  money  stolen  out  of  the  master's  trunk 
while  he  and  the  crew  were  absent.  It  was  held  that  the  owners  of 
the  vessel  were  answerable,  though  no  commissions  were  allowed  be- 
yond the  freight  for  the  sale  of  the  goods  and  bringing  back  the  money. 
But  the  opinion  of  this  case  was  apparently  put  upon  the  ground 
that,  after  the  receipt  of  the  money  and  its  deposit  upon  the  vessel, 
the  master  became  as  much  of  a  common  carrier  of  the  money  as  he 
had  been  of  the  cargo,  and  stood  in  the  same  position  as  if  he  had 
exchanged  this  cargo  for  another,  and  laden  it  on  his  vessel  to  be  oar- 
ried to  the  original  port  of  departure.  It  was  held  that  it  made  no 
difference  whether  the  return  cargo  was  in  money  or  in  goods.  It 
will  be  observed  the  breach  was  not  for  a  failure  to  account  for  the 
proceeds,  but  for  a  loss  occurring  after  they  were  placed  on  board  the 
vessel. 

In  the  case  of  Harrington  v.  Mc Shane,  2  Watts,  443,  the  facts  were 
substantially  the  same,  except  that  the  vessel  and  money  were  acci- 
dentally burned  on  the  return  trip.  'The  court  held  the  vessel  liable 
upon  the  express  ground  that  she  was  as  much  a  common  carrier  of 
the  money  upon  the  return  trip  as  she  was  of  the  outward  cargo,  and 
drew  a  distinction  between  the  acts  of  a  master  as  a  common  carrier 
and  a  factor:  "On  their  arrival  at  the  port  of  destination,  and  land- 
ing the  flour  there,  this  character  of  common  carrier  ceased,  and  the 
duty  of  factor  commenced.  When  the  flour  was  sold,  and  the  spe- 
cific money,  the  proceeds  of  sale,  separated  from  other  moneys  in  the 
defendant's  hands  and  set  apart  for  the  plaintiffs,  was  on  its  return 
to  them  by  the  same  boat,  the  character  of  common  carrier  reat- 
tached. The  return  of  the  prooeeds  by  the  same  vessel  is  within  the 
scope  of  the  receipt,  and  of  the  usage  of  trade  as  proved,  and  the 
freight  paid  may  be  deemed  to  have  been  fixed  with  a  view  to  the 
whole  course  of  the  trade,  embracing  a  regard  for  all  the  duties  of 
transportation,  sale,  and  return." 

In  a  subsequent  case  in  New  York  (Williams  v.  Nichols,  13  Wend. 
58)  the  court  held  that  where  the  master  of  a  vessel  is  also  the  con- 
signee of  the  cargo,  he  stands  in  the  relation  of  agent  to  two  distinct 
principals :  in  the  stowage  of  the  cargo,  its  safe  conveyance,  and  de- 
livery, he  is  the  agent  of  the  ship-owner;  but  in  its  sale  and  account- 
ing for  its  proceeds,  he  is  the  agent  of  the  consignor;  and  in  such 
case,  where  the  owner  receives  only  the  freight,  and  the  master  com- 
missions upon  the  sales,  and  the  master  neglects  to  account  for  the 
proceeds,  an  action  will  not  lie  against  the  owner.    This  case,  ex- 
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cept  in  the  fact  that  the  master  received  a  commission,  is  directly  in 
point.  See,  also,  The  Waldo,  Da  vies,  161;  2  Pars.  Shipp.  21;  The 
Robinson,  cited  in  1  Brown,  Adm.  221 ;  Peck  v.  Laughlin,  21  Alb. 
Law.  J.  94. 

In  Emery  v.  Kersey,  4  Me.  407,  the  court  held  the  owner  of  the  ves- 
sel liable,  as  well  for  the  payment  of  the  proceeds  to  the  shipper  as 
for  the  safe  transportation  of  the  goods;  it  being  shown  to  be  the 
usual  course  of  business  for  goods  shipped  on  freight  to  be  consigned 
to  the  master  for  sale  and  return.  This  case,  however,  is  practically 
overruled  by  Stone  v.  Waitt,  31  Me.  409,  in  which  the  court  held  that 
in  making  the  sale  the  master  was  acting  in  the  distinct  character  of 
supercargo.  The  earlier  case  is  nowhere  quoted  in  the  opinion,  but 
I  find  it  difficult  to  reconcile  the  two. 

In  Moseley  v.  Reed,  2  Conn.  389,  the  master  signed  a  bill  of  lading 
uith  the  knowledge  and  assent  of  the  owner,  in  which  the  master  was 
named  as  the  consignee,  and  it  was  held  obligatory  upon  the  owner, 
who  thereby  became  the  consignee  as  well  as  the  carrier  of  the  goods, 
and  liable  for  them  to  the  shipper;  but  the  chief  justice,  in  deliver- 
ing his  opinion,  appears  to  put  his  conclusion  upon  the  ground  that 
the  owner  assented  to  the  bill  of  lading,  whereby  the  master  was 
charged  with  the  responsibility  of  selling  the  property  and  account* 
ing  for  the  proceeds. 

While  there  are  some  intimations  in  these  common -law  cases  that 
would  seem  to  support  the  theory  that,  under  certain  circumstances, 
the  owner  might  be  liable  for  the  acts  of  the  master  in  selling  the 
goods,  there  are  none  of  them  which  decide  this  point,  except  the 
early  case  in  Maine,  which  is  practically  overruled  by  the  subsequent 
case  in  the  same  state.  The  cases  of  The  Waldo,  The  Emma,  and 
The  liobinson  are  the  only  ones  in  which  the*  point  seems  to  have 
been  discussed  in  the  admiralty  courts,  . and  all  of  them  are  adverse 
to  the  position  assumed  by  the  libelant  here.    The  case  of  Monteith 

Kirkpatrick,  3  Blatchf.  279,  is  not  in  point.  I  think,  upon  au- 
thority as  well  as  upon  reason,  the  libel  does  not  show  a  case  within 
the  jurisdiction  of  the  court.  If  it  bad  appeared  that  the  master  had 
received  the  proceeds  of  the  sale,  and  taken  them  aboard  the  schooner 
for  the  purpose  of  carrying  them  back  to  the  original  port  of  depart- 
ure, and  in  the  course  of  the  return  voyage  they  were  lost,  the  liabil- 
ity of  a  common  carrier  might  be  held  to  reattach;  but  there  is  no 
allegation  of  this  kind  in  the  libel.  I  think  the  court  has  no  juris- 
diction in  the  case,  for  the  reason  that  the  contract  of  the  master  to 
sell  the  goods  and  account  for  the  proceeds  was  not  maritime. 

The  libel  must  therefore  be  dismissed,  but  without  costs,  as  the 
want  of  jurisdiction  appears  upon  the  face  of  the  pleadings. 
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Bbttton  v.  The  Vbntubb. 
{District  Court,  W.  D.  Pennsylvania.   October  Term,  1884.) 

Admirality  Jurisdiction— Mortgage  of  Vessel  fob  Puhchahb  Money. 

A  mortgage  of  a  vessel  to  secure  purchase  money  is  not  a  maritime  contract, 
and  a  court  of  admirality  will  neither  decree  a  foreclosure  thereof  nor  enforce 
the  mortgagee's  right  of  possession  under  it. 

In  Admiralty.    Sur  motion  to  dismiss  libel. 
Bird  de  Porter,  for  libelant. 
Barton  &  Son,  for  respondents. 

Acheson,  J,  It  appears  by  the  admissions  now  of  record,  and  from 
the  copy  famished  the  court,  that  the  instrument  of  January  17, 
1883,  recited  in  the  libel,  is  nothing  more  than  a  mortgage  of  five- 
sixteenths  of  the  steam  tow-boat  Venture,  to  secure  the  payment  of 
certain  promissory  notes  given  for  purchase  money  due  the  mortga- 
gees upon  a  sale  by  them  to  the  mortgagors  of  shares  in  the  boat. 
Now  it  is  settled  that  such  mortgage  is  not  a  maritime  oontract,  and 
that  a  court  of  admiralty  will  neither  decree  a  foreclosure  thereof  nor 
enforce  the  right  of  the  mortgagee  to  possession  under  it,  Bogart  v. 
The  John  Jay,  17  How.-  399 ;  Schuchardt  v.  Ship  Angelique,  19  How. 
239;  The  Lottawanna,  21  Wall.  588.  These  cases  are  decisive 
against  the  jurisdiction  of  the  court  over  the  controversy  here,  even 
did  the  authorities  cited  by  the  libelant's  counsel  hold  a  contrary  doc- 
trine. But  they  do  not.  For  example,  in  the  case  of  The  Martha 
Washington,  1  Cliff.  463,  there  had  been  a  deoree  of  foreclosure,  and 
the  absolute  title  had  become  vested  in  the  libelant  before  suit 
brought. 

The  motion  to  dismiss  the  libel  for  want  of  jurisdiction  mast  be  al- 
lowed.   Let  such  decree  be  drawn. 
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L  Removal  of  Cadsb— Claim  op  Propeutt  Taken  under  Execution  prom 
State  Court — Statutory  Proceeding. 

On  September  26,  1877,  F.,  L.  &  Co.  recovered  a  money  judgment  against  B., 
In  Bowie. county,  Texas.  Some  years  afterwards,  an  execution  issued  upon 
that  judgment  and  was  levied  upon  a  stock  of  goods  in  Texarkana.  Under  the 
statute  law  of  Texas,  D.  filed  her  oath  and  claim  bond,  and  took  the  property 
levied  upon  as  her  own.  P.,  L.  &  Co.  then  filed  their  petition  for  removal  of 
the  proceeding  by  D.  into  the  United  Stales  circuit  court,  they  being  non-resi- 
dents, and  the  same  was  granted.  When  the  cause  came  on  to  be  heard  in  the 
United  States  court,  D.  moved  to  remand  the  cause.  Held,  that  this  proceed- 
ing was  not  such  a  "suit  "  as  could  be  removed  into  the  federal  court  unless 
the  original  suit  had  remained  undetermined  and  was  also  removed  with  it. 

Motion  to  Remand. 

Culberson  dc  Culberson,  for  the  motion,  cited  16  Wall.  190 ;  19 
Fed.  Rep.  49;  4  Dill.  557;  99  U.  S.  80;  10  Fed.  Rep.  406. 
Todd  A  -Hudgina  and  Geo.  T.  Todd,  contra. 

Sabin,  J.  In  this  case  it  is  urged  that  the  same  has  been  improp- 
erly removed  to  this  court,  the  same  not  being  a  "suit"  within  the 
terms  of  the  act,  and  that  it  is  virtually  an  appendage  to  the  suit  of 
Flash,  Lewis  d  Co.  v.  R.  Bruhn,  No.  1,654,  wherein  judgment  was 
rendered  September  26,  1877,  in  the  district  court  of  Bowie  county, 
Texas.  In  the  state  courts  this  class  of  proceedings  is  virtually  rec- 
ognized as  a  "suit,"  and  so  generally  understood  and  considered  by 
the  public  and  the  profession;  but  the  question  seems  to  be  whether, 
in  point  of  fact,  it  is  such  a  "suit"  as  can  be  removed  to  this  court, 
being  a  proceeding  authorized  by  statute  for  the  trial  of  the  right  of 
property.  At  first  I  was  very  much  inclined  to  think  that  it  was,  and 
bat  for  the  authorities  adduced  should  have  so  held.  Upon  the  ex- 
amination of  authorities,  however,  I  find  that  it  seems  to  be  settled 
that  it  is  not  such  a  suit  as  can  be  removed  into  this  court  unless  the 
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original  suit  had  remained  undetermined,  and  was  likewise  with  this 
removed  to  this  court. 

The  case  of  Bank  v.  Turnbull,  16  Wall.  190,  seems  to  control  this 
case.  The  practice  in  Virginia,  it  is  true,  is  somewhat  different  from 
that  in  our  state,  as  there  the  claimant  intervenes  in  the  suit  and 
gives  two  different  kinds  of  bonds,  and  here  he  files  an  affidavit  and 
gives  but  one  kind  of  bond ;  but  in  all  other  respects  it  seems  to  be 
very  similar  to  ours,  and  the  reasoning  of  the  oourt  in  that  case  is  ap- 
plicable to  our  own,  and  it  seems  to  me  that  I  ought  to  be  bound  by 
that  deeision  and  decide  this  case  in  accordance  therewith.  The 
court,  in  that  case,  say : 

"Conceding  it  to  be  a  suit  and  not  essentially  a  motion,  we  think  it  was 
merely  auxiliary  to  the  original  action, — a  graft  upon  it,  and  not  an  independ- 
ent and  separate  litigation.  A  judgment  had  been  recovered  in  the  original 
suit,  final  process  was  levied  upou  the  property  to  satisfy  it,  the  property  was 
claimed  by  Turnbull  &  <k>.,  and  this  proceeding,  authorized  by  the  laws  of 
Virginia,  resorted  to  to  settle  the  question  whether  the  property  ought  to  be 
so  applied.  The  contest  could  not  have  arisen  but  for  the  judgment  and  exe- 
cution, and  the  satisfaction  of  the  former  would  have  at  once  extinguished 
the  controversy  between  the  parties.  The  proceeding  was  necessarily  insti- 
tuted in  the  court  where  the  judgment  was  rendered  and  whence  the  execu- 
tion issued.  No  other  court,  according  to  the  statute,  could  have  taken  juris- 
diction. It  was  provided  to  enable  the  court  to  determine  whether  its  process 
had,  as  was  claimed,  been  misapplied,  and  what  right  and  justice  should  be 
done  touching  the  property  in  the  hands  of  its  officer.  It  was  intended  to  en- 
able the  court,  the  plaintiff  in  the  original  action,  and  the  claimant,  to  reach 
the  final  and  proper  result, — a  process  at  once  speedy,  informal,  and  inexpen- 
sive. That  it  was  only  auxiliary  and  incidental  to  the  original  suit  is,  we 
think,  too  dear  to  require  discussion.** 

See  also  authorities  cited  by  the  court. 

The  case  of  Poole  v.  Thatcherdeft ,  19  Fed.  Rep.  49,  (Circuit  Court, 
D.  Minnesota,  December  13,  1883,)  has  been  also  cited  in  sup- 
port of  the  motion  to  dismiss  in  this  case,  and  seems  also  to  be  in 
point.  The  case  now  before  me  is  one  where  a  judgment  having 
been  rendered  some  years  since  in  the  State  district  court  of  Bowie 
county,  Texas,  in  favor  of  these  plaintiffs,  Flash,  Lewis  &  Co.,  and 
against  one  A.  Bruhn,  and  an  execution  having  been  levied  upon  per- 
sonal property,  the  same  was  claimed  by  H.  J.  Dillon,  and  affidavit 
and  bond  filed,  and  returned  with  the  execution  and  inventory  and 
appraisement  of  the  property  levied  upon  in  the  possession  of  the  de- 
fendant in  the  execution.  After  which  the  plaintiffs  in  the  execution 
remove  their  cause  against  H.  J.  Dillon,  claimant,  before  the  trial  of 
the  right  of  property,  to  this  court.  The  clerk,  it  is  true,  certifies  up 
a  copy  of  all  the  proceedings  in  cases  No.  1,654  and  No.  1,956,  (Flash, 
Lewis  &  Co.  v.  A.  Bruhn,  Defendant,  and  Flash,  Lewis  <£  Co.  v.  H. 
J.  Dillon,  Claimant,)  from  which  it  appears  that  the  judgment  in  the 
original  case  was  rendered  September  26,  1877,  and  that  the  alias 
execution,  by  virtue  of  which  the  levy  was  made,  was  dated  the 
twenty-fourth  day  of  January,  1882,  the  first  one  having  been  issued 
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the  fourteenth  of  November,  1877.  The  plaintiffs,  in  their  petition 
for  removal,  simply  seek  to  remove  the  suit  or  proceeding  between 
them  and  the  claimant,  it  being  conceded  that  no  removal  could  be 
had  of  the  original  suit  against  A.  Bruhn,  the  same  having  been 
fully  determined  in  the  state  court.  But  it  is  claimed  by  plaintiffs 
that  the  suit  or  proceeding  against  H.  J.  Dillon,  claimant,  is  an  in- 
dependent proceeding,  and  not  having  been  heard  and  determined  in 
said  state  court  can  be  retnoved  and  heard  in  this  court;  all  of  which, 
it  seems  to  me,  depends  upon  the  ruling  of  the  supreme  court  of  the 
Uafted  States  before  referred  to,  and  in  accordance  with  which  this 
case  must  be  decided. 

It  seems  to  me  that  this  cause  must  be  remitted  to  the  district 
court  of  Bowie  county,  Texas,  from  whence  it  oame;  and  it  is  so 
ordered. 


Wilson  v.  St.  Louis  &  S.  F.  Ry.  Co.  and  others.1 


L  Removal  of  Casks  bt  a  Party  whrbb  Co- Defendant  ob  Co-plaintiff  is 

HOT  ENTWLKD  TO  REMOVAL. 

Where  a  non-resident  party  has  an  interest  in  a  controversy  in  a  state  court 
'Which  Is  separate  and  distinct  from,  and  does  not  necessarily  involve  the  inter- 
est of,  the  other  defendants  in  the  issue  or  the  other  party  on  tbe  same  side,  he 
can  remove  the  case  into  the  federal  court;  but  if  the  interests  of  the  parties 
on  the  side  of  the  party  desiring  the  removal  are  so  identified  and  mixed  up 
that  they  must  and  should  be  decided  together,  and  the  final  decree  must  de- 
pend upon  and  involve  the  rights  of  both  parties,  then  it  cannot  be  removed, 
where  one  of  the  parties  on  that  side  is  a  citizen  of  the  same  state  as  the  ad- 
verse party. 

2.  Same — Parties— Cask  Stated. 

A.,  after  recovering  a  judgment  against  B. ,  a  corporation,  had  an  execution  re- 
turned nulla  bona,  and  then  took  proceedings  under  the  Missouri  law  to  subject  . 
the  stockholders  to  personal  liability,  and  in  those  proceedings  obtained  an  order 
against  C,  and  had  an  execution  issued  against  him,  under  which  the  sheriff 
levied  upon  and  sold  certain  shares  of  stock  standing  in  C's  name  on  the  books 
of  a  corporation  called  D.  A.  purchased  some  of  the  stock  and  received  certifi- 
cates of  sale  from  the  sheriff,  and  finding  the  stock  unavailable  because  D.  would 
not  recognize  htm  as  a  stockholder,  he  instituted  suit  in  the  state  court  to  com- 
pel D.  to  acknowledge  him  as  the  owner  of  the  stock,  to  have  it  registered  in 
nfe  name  on  the  company's  books,  and  to  permit  him  to  receive  dividends,  and 
he  made  C.  a  party  on  the  ground  that  the  stock  stood  in  his  name  on  O.'s 
books,  C.  filed  an  answer  claiming  that  he  had  sold  said  stock  and  delivered 
the  certificates  therefor  to  the  purchaser  prior  to  the  time  said  judgment  was 
rendered  against  him  and  had  no  interest  in  tho  stock  at  the  time  of  said  sher- 
iffs sale  and  has  none  now.  D.  and  A.  are  citizens  of  Missouri,  C.  of  New 
York,  and,  the  case  having  been  removed  to  this  court,  A.  moved  to  remand  it, 
held  that,  under  the  rule  as  above  stated,  the  case  must  be  remanded. 

3.  Practice  in  Supreme  Court  as  to  Remanded  Cases. 

Semble,  that  remanded  cases,  if  taken  up,  are  advanced  and  heard  out  of 
their  order  in  the  supreme  court,  on  motion. 

l Reported  by  BeuJ.  F.  Rex,  Esq.,  of  the  St  Louis  bar. 


(Cireuit  Court,  B.  D.  Miuouri.   September  25, 1884.) 
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Motion  to  Remand. 

J  as.  S.  Botsford,  for  plaintiff. 

Jas.  O.  Broadhead  and  John  O'Day,  for  defendants. 

Miller,  C.  J.,  (orally.)  The  case  of  Wilson  v.  The  St.  Louis  & 
San  Francisco  Railway  Company  and  the  Seligmans,  submitted  to  as 
yesterday,  on  a  motion  to  remand,  was  brought  in  the  state  courts 
and  removed  here.  The  question  is  presented  in  this  manner :  Wil- 
son, who  had  recovered  a  judgment  against  the  Memphis,  Carth- 
age &  Northwestern  Railroad  Company,  had  an  execution  returned 
"no  property  found,"  and  then  took  proceedings  under  the  law  of 
Missouri  concerning  such  cases  to  subject  the  stockholders  to  per- 
sonal liability,  and  in  those  proceedings  he  obtained  an  order  against 
the  Seligmans,  with  an  execution  issued  against  them  for  some  twenty 
odd  thousand  dollars.  Under  that  execution  the  sheriff  levied  upon 
and  sold  certain  stock  standing  in  their  names  on  the  books  of  the 
St.  Louis  &  San  Francisco  Railroad  Company,  and  gave  the  usual 
certificates  of  sale.  Mr.  Wilson,  finding  that  certificate  unavail- 
able, because  the  St.  Louis  &  San  Francisco  Railroad  Company  would 
not  recognize  his  right  in  the  premises,  filed  this  petition  in  the  state 
court  in  the  nature  of  a  bill  in  chancery  to  compel  the  railroad  com- 
pany to  acknowledge  his  interest  in  the  stock,  to  havo  it  registered 
on  their  books  in  his  name,  and  to  permit  him  to  receive  dividends, 
vote,  and  otherwise  exercise  the  functions  of  a  stockholder  in  that 
company.  He  also  made  the  Seligmans  parties,  on  the  ground  that 
the  stock  stood  in  their  names  on  the  books  of  the  company,  and 
averring  that  he  had  acquired  their  interest,  and  in  that  state  of  case 
the  Seligmans  filed  their  answer.  In  this  they  stated  that  they  did 
not  own  the  stock  at  the  time  the  judgment  was  rendered  against 
.  them,  nor  at  the  time  of  the  sale  to  Wilson,  but  had  parted  with  it, 
and  that  the  certificates  were  then,  and  ever  since  had  been,  in  the 
hands  of  persons  to  whom  they  sold,  whose  names  they  do  not  give; 
that  it  was  sold  in  the  ordinary  business  way,  by  indorsement  with 
blank  power  of  attorney ;  and  that  they  do  not  know  where  it  is ;  at 
all  events,  they  assert  very  roundly  that  they  have  no  interest  in  the 
stock  itself,  although  it  stood  in  their  names  on  the  books  at  the  time 
of  filing  the  answer  of  the  railroad  company. 

Application  was  made  by  Seligman,  as  a  citizen  of  New  York,  on 
the  ground  of  his  citizenship  in  that  state,  to  transfer  the  case  to 
this  court,  and  it  was  done,  by  order  of  the  state  court.  It  is  now 
moved  to  remand  it  on  the  ground  that  it  was  not  a  removable  cause, 
and  the  question  that  is  presented  is  rather  a  question  of  fact  than 
any  needed  new  construction  of  the  law  on  the  subject  of  removal, 
for  the  courts  have  decided — and  it  has  been  decided  frequently,  so 
that  the  doctrine  must  be  pretty  well  established  at  this  time — that  if 
a  non-resident  party  has  an  interest  in  a  controversy  which  is  separate 
and  distinct,  and  does  not  necessarily  involve  the  interest  of  the 
other  defendants  in  the  issue,  or  the  other  party  on  the  same  side, 
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he  can  remove  the  whole  case  into  the  federal  courts.  On  the  other 
hand,  if  the  interests  of  the  other  parties  are  so  identified  and  so 
mixed  up  that  they  most  and  should  be  decided  together,  and  de- 
pend on  the  final  decree,  which  must  depend  upon  and  involve  the 
rights  of  both  parties;  then  it  cannot  be  removed,  where  one  of  the 
parties  is  a  citizen  of  the  same  state  with  trie  plaintiff  or  defendant. 

I  think  such  is  the  case  here.  The  main  relief  sought  which  would 
satisfy  Wilson  ia  that  he  be  placed  on  the  boohs  of  the  St.  Louis  & 
San  Francisco  Railroad  Company  as  the  owner  of  that  stock.  To  do 
that,  that  company  has  something  to  do.  They  resist  him.  The 
powers  of  this  court  are  called  into  operation  to  compel  them  to  do 
that  thing.  Whether  they  should  do  it  or  not  depends  upon  the  fact 
of  whether  Wilson  is  the  rightful  owner  of  the  stock,  and  that  de- 
pends upon  whether  the  sale  of  the  stock  was  properly  made,  and 
whether  he  (Wilson)  acquired  the  right  to  the  stock  which  stood  in 
the  name  of  the  Seligmans,  on  the  books  of  the  railroad  company,  as 
the  owners  of  the  stock  oifght  to  be  bound  by  any  decree  which  makes 
the  transfer  out  of  their  name  into  Wilson's  name.  If  they  are  not 
bound  by  it  the  act  is  of  very  little  value  to  Wilson.  If  they  can  go 
on  and  show  they  owned  the  stock,  or  that  some  vendee  of  theirs  owned 
the  stock,  why  Wilson  gets  no  good  of  the  decree.  He  has  the  right, 
therefore,  that  the  question  in  whose  name  the  stock  shall  stand  on 
the  book  of  the  company  shall  be  before  the  court,  and  that  the  decree 
shall  bind  him  at  the  same  time  that  it  binds  the  railroad  company. 
The  act  to  be  done,  the  interests  sought  to  be  enforced  against  both 
these  parties  affects  both,  and  both  should  be  bound  by  it,  and  there- 
fore it  is  a  case  not  transferable  to  the  circuit  court  of  the  United 
States,  because  the  railroad  company  is  a,  citizen  of  the  same  state 
with  Wilson,  the  plaintiff.    The  case  will  be  remanded. 

I  wish  to  suggest,  however,  as  I  have  dono  several  times  of  late  on 
the  circuit,  that  m  these  cases  of  removal,  when  remanded,  if  the  court 
commits  an  error  it  is  speedily  remediable  in  the  supreme  court  of 
the  United  States.  Take  this  particular  case  in  which  the  order  to 
remand  is  made.  The  other  party  can  take  a  writ  of  error  to-mor- 
row, have  the  record  filed  in  the  supreme  court  of  the  United  States 
on  the  first  day  of  the  term,  go  there  and  make  his  motion  to  have 
the  case  advanced  and  heard,  prepare  his  brief,  submit  it  to  the  court, 
and  it  can  be  decided  within  10  days  from  the  second  Monday  in 
October. 

The  court  has  found  this  trouble  in  these  cases :  that  where  a  case 
is  not  remanded,  the  court  goes  on  and  exercises  jurisdiction,  and  it 
comes  upon  a  writ  of  error  afterwards,  but  in  cases  where  it  is  re- 
manded the  federal  courts  suspend  and  do  nothing  at  all.  Our  court 
has  felt  the  necessity  of  bringing  that  class  of  cases  within  the  rule 
of  advancement,  so  that  they  are  advanced  and  heard  out  of  their 
order  always,  when  the  party  against  whom  the  judgment  is  rendered 
takes  the  necessary  steps  to  have  it  reversed;  so  it  is  with  less  hesi- 
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tation  that  we  order  the  remanding  of  this  ease,  from  the  fact  that 
by  the  first  day  of  November  Mr.  Seligman  ean  have  the  question 
decided  by  the  supreme  court  of  the  United  States  whether  we  shall 
change  this  order  or  not. 


L  Removal  of  Cause— Cash  Arising  under  Laws  of  United  States. 

Plaintiffs  sued  defendant,  a  United  States  marshal,  in  the  state  court,  for 
trespass  in  seizing  and  carrying  away  books  of  account  belonging  to  them,  but 
the  declaration  tailed  to  allege  tbat  defendant  acted  in  his  official  capacity. 
Defendant  demurred  generally,  and  thereupon  filed  a  petition  for  removal  of 
the  case  to  the  federal  court,  alleging  in  his  petition  tbat  he  was  a  United  Slates 
marshal,  and  acted  under  an  attachment  issued  by  the  United  States  circuit  court 
in  making  the  alleged  seizure,  "if  any  seizure  actually  occurred,"  and  that 
tbe  suit  was  one  arising  under  the  laws  of  the  United  States,  and  involved  the 
construction  of  such  laws.  Held,  that  the  record  did  not  present  a  case  within 
the  jurisdiction  of  the  federal  court,  and  that  the  cause  was  not  removable. 

%  Same— Petition— Record. 

The  ground  of  jurisdiction  of  the  United  States  court  must  appear  in  the  rec- 
ord as  It  actually  exists,  and  the  petition  for  removal  can  be  taken  as  part  of 
that  record  only  so  far  as  it  states  facts  which  may  be  regarded  as  legally  con- 
sistent with  the  pleadings  of  the  parties  and  within  the  purview  of  the  issue,  if 
one  has  been  made  between  them. 

Motion  to  Remand. 

Matthews,  Justice.  This  case  is  submitted  on  a  motion  by  plain- 
tiffs to  remand  it  to  the  superior  court  of  Detroit,  from  which  it  was  re- 
moved on  petition  of  the  defendant.  The  action  was  brought  to  re- 
cover  $10,000  damages  for  an  alleged  trespass,  described  as  the  forci- 
ble and  unlawful  taking  and  carrying  away  from  the  possession  of  the 
plaintiffs  of  certain  books  of  account  belonging  to  them.  There  is 
nothing  in  the  declaration  from  which  it  oan  be  inferred  that  the  tres- 
pass complained  of  was  committed  under  color  of  right  on  the  part  of 
the  defendant.  To  this  declaration  a  general  demurrer  was  filed  by 
the  defendant ;  and  thereupon  the  defendant  filed  in  the  state  court 
his  petition  for  the  removal  of  the  cause  to  this  court. 

This  petition  sets  out  that  the  defendant  is,  and  was  at  the  time 
of  the  alleged  grievances,  the  United  States  marshal  for  the  Eastern 
district  of  Michigan;  that  the  suit  is  one  arising  under  the  laws  of 
the  United  States ;  that,  as  appears  by  the  declaration,  it  was  brought 
against  the  petitioner  for  unlawfully  seizing  certain  property  and 
books  of  account,  and  for  retaining  and  holding  the  same  in  his  pos- 
session, and  converting  the  same  to  his  own  use ;  and  continues  as 
follows : 

"Yflur  petitioner  further  represents  that  at  the  time  of  the  seizing  and 
taking  possession  of  said  books  of  account,  if  such  seizure  and  possession  act- 
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ually  occurred,  your  petitioner  was  acting  in  his  official  capacity,  under  and 
by  virtue  of  a  certain  writ  of  attachment  issued  out  of  the  circuit  court  of 
the  United  States  in  and  for  the  Eastern  district  of  Michigan,  in  a  certain 
suit  then  instituted  in  said  court,  wherein  the  said  Raphael  Bothschild  and 
Charles  Sittig  were  defendants,  and  Leopold  Erstein  and  Marx  Erstein  were 
plaintiffs;  that  in  the  commission  of  the  acts  and  grievances  mentioned  and 
set  forth  in  said  declaration,  if  such  occurred,  your  petitioner,  in  so  far  as  he 
can  be  charged  with  being  a  party  thereto,  was  acting  solely  in  his  capacity 
rjs  said  marshal,  and  under  and  by  virtue  of  the  laws  of  the  United  States  in 
such  cases  made  and  provided,  and  that  the  defense  of  your  petitioner  in  said 
cause  distinctly  involves,  among  other  things,  the  construction  of  the  laws 
of  the  United  States." 

The  state  court  found  the  bond  offered  with  the  petition  sufficient, 
but  denied  the  right  of  the  defendant  to  remove  the  cause.  The  defend- 
ant thereupon  caused  oopies  of  the  papers  in  the  cause  to  be  filed  in 
this  court,  and  the  cause  to  be  docketed.  The  plaintiffs  now  move  to 
remand  it  to  the  state  court. 

The  sole  ground  on  which  the  right  of  removal  is  claimed  here  is 
that  the  suit  is  one  of  a  civil  nature  where  the  matter  in  dispute,  ex- 
clusive of  costs,  exceeds  the  value  of  $500,  "arising  under  the  con- 
stitution or  laws  of  the  United  States."  It  is  no  objection  to  the  right 
of  removal  on  this  ground  that  it  is  invoked  in  behalf  of  the  defend- 
ant; for,  as  was  decided  in  Railroad  Co.  v.  Mississippi,  102  U.  S. 
185,  141,  "cases  arising  under  the  laws  of  the  United  States  are  such 
as  grow  out  of  the  legislation  of  congress,  whether  they  constitute  the 
right  or  privilege  or  claim  or  protection  or  defense  of  the  party,  in 
whole  or  in  part,  by  whom  they  are  asserted."  If,  however,  we  look 
only  at  the  pleadings  in  the  suit  sought  to  be  removed,  and  the  is- 
sues raised  by  them,  it  is  plain  that  there  is  no  case,  within  the  mean- 
ing of  the  act,  arising  under  the  laws  of  the  United  States.  The 
defendant  is  sued  as  an  individual  trespasser,  and  not  for  any  act 
alleged  to  have  been  done  colore  officii.  To  the  declaration,  setting 
forth  the  trespass,  he  files  a  general  demurrer.  This  presents  an  is- 
sue of  law  as  to  the  sufficiency  of  the  declaration ;  and  clearly  no  fed- 
eral question  is  involved  in  that.  The  matter  relied  on,  however,  is 
set  up  in  the  petition  for  removal;  and  that  is  claimed  to  constitute 
part  of  the  record,  for  the  purpose  of  this  motion,  and  to  be  sufficient 
to  justify  the  removal. 

The  case  of  Gold  Washing  &  Water  Co.  v.  Keyes,  96  U.  S.  199,  was 
very  much  like  the  present.  That  was  a  bill  in  equity  to  restrain 
the  defendants  from  proceedings  alleged  to  constitute  a  nuisance,  to 
which  there  was  a  general  demurrer.  The  cause  was  removed  from 
the  state  court  to  the  circuit  court  of  the  United  States,  as  a  suit 
"arising  under  the  constitution  or  laws  of  the  United  States."  Upon 
the  pleadings  alone,  as  was  said  by  the  supreme  court,  it  was  clear 
the  defendants  had  not  brought  themselves  within  the  statute.  The 
complaint  simply  set  forth  the  ownership  by  the  complainant  of  his 
property,  and  the  acts  of  the  defendants  which  it  was  claimed  caused 
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a  private  nuisance.  No  right  was  asserted  under  the  constitution  or 
laws  of  the  United  States,  and  nothing  was  stated  from  which  it 
could  in  any  manner  be  inferred  that  the  defendants  sought  to  justify 
the  acts  complained  of  by  reason  of  any  such  authority.  It  resulted, 
therefore,  that  the  validity  of  the  judgment  of  the  circuit  court  re- 
manding the  cause,  and  brought  into  question  by  the  writ  of  error, 
depended  upon  the  sufficiency  of  the  facts  set  forth  in  the  petition 
for  removal.  "For  the  purposes  of  the  transfer  of  a  cause,"  said  the 
the  court,  (page  202,)  "the  petition  for  removal,  which  the  statute 
requires,  performs  the  office  of  pleading.  Upon  its  statements,  in  con- 
nection with  the  other  parts  of  the  record,  the  courts  must  act  in  de- 
claring the  law  upon  the  question  it  presents.  It  should,  therefore, 
set  forth  the  essential  facts,  not  otherwise  appearing  in  the  case,  which 
the  law  has  made  conditions  precedent  to  the  change  of  jurisdiction. 
If  it  fails  in  this,  it  is  defective  in  substance,  and  must  be  treated  ac- 
cordingly. " 

In  that  case  the  judgment  of  the  circuit  court  remanding  the  cause 
was  affirmed  on  account  of  the  insufficiency  of  the  petition  for  re- 
moval, notwithstanding  in  that  the  defendants  set  forth  their  own- 
ership, by  title  derived  under  the  laws  of  the  United  States,  of  cer- 
tain valuable  mines  that  could  be  worked  only  by  the  hydraulic 
process,  which  necessity  required  the  use  of  the  channels  of  the  river 
and  its  tributaries  in  the  manner  complained  of,  and  claimed  the 
right  to  this  use  under  the  provisions  of  certain  specified  acts  of  con- 
gress ;  the  petition  alleging  that  the  action  arose  under,  and  that  its 
determination  would  necessary  involve  and  require  the  construction 
of,  the  laws  of  the  United  States  specifically  enumerated,  as  well  as 
the  pre-emption  laws,  because  it  stated  no  facts  to  show  the  right 
claimed,  or  to  enable  the  court  to  see  whether  it  necessarily  depended 
upon  the  construction  of  the  statutes.  "Certainly,"  said  the  court, 
(page  203,)  "an  answer  or  plea,  containing  only  the  statements  of  the 
petition,  would  not  be  sufficient  for  the  presentation  of  a  defense  to 
the  action  under  the  provisions  of  the  statutes  relied  upon.  The  im- 
munities of  the  statutes  are,  in  effect,  conclusions  of  law  from  the  ex- 
istence of  particular  facts.  Protection  is  not  afforded  to  all  under  all 
circumstances.  In  pleading  the  statute,  therefore,  the  facts  must  be 
stated  which  call  it  into  operation.  The  averment  that  it  is  in  opera- 
ation  will  not  be  enough,  for  that  is  the  precise  question  the  court  is 
called  upon  to  determine.  *  *  *  A  cause  cannot  be  removed 
from  a  state  court  simply  because,  in  the  progress  of  the  litigation, 
it  may  become  necessary  to  give  a  construction  to  the  constitution  or 
laws  of  the  United  States  ;  the  decision  of  the  case  must  depend  upon 
that  construction."  Tried  by  these  tests,  there  was  no  sufficient 
ground  for  the  removal  of  the  present  aotion,  and  the  motion  to  re- 
mand must  be  granted.  —  - 

As  already  shown,  the  pleadings  do  not  show  a  case,  arising  under 
the  constitution  or  laws  of  the  United  States,  and  the  petition  for  re- 
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moval  does  not  sufficiently  supply  the  necessary  facts.  That  peti- 
tion, so  far  as  it  alleges  matters  of  fact,  if  it  is  treated  as  a  plea  of 
justification  by  the  defendant  in  his  official  capacity,  under  a  writ  of 
attachment,  is  substantially  and  fatally  defective.  Such  a  plea,  to  be 
good,  being  in  confession  and  avoidance,  must  admit  distinctly  and 
unequivocally  the  facts  charged  in  the  declaration  and  sought  to  be 
justified.  Here  the  justification  of-  the  seizing  and  taking  possession 
of  the  books  of  account,  which  is  the  wrong  and  trespass  complained 
of,  is  contingent :  "if  such  seizure  and  possession  actually  occurred." 
It  may,  therefore,  well  be — at  least,  it  is  consistent  with  this  petition — 
that  the  defendant  expects  to  prevail,  and  may  prevail,  upon  a  plea 
of  not  guilty,  by  proof  showing  that  the  allegations  of  the  declaration 
are  not  true.  In  confirmation  of  this  possibility  it  is  further  stated 
in  the  petition  "that  in  the  commission  of  the  acts  and  grievances 
mentioned  and  set  forth  in  said  declaration,  if  sucn  occurred,  your 
petitioner,  in  so  far  as  he  can  be  charged  with  being  a  party  thereto, 
was  acting  solely  in  his  oapacity  as  said  marshal,  and  under  and  by 
virtue  of  the  laws  of  the  United  States,"  etc. ;  and  from  that  it  may 
be  inferred  that  the  acts  and  grievances  mentioned  may  not  have  oc- 
curred at  all,  or  that,  if  they  had  occurred,  the  defendant  could  not 
be  charged  with  being  a  party  thereto.  And,  in  addition,  the  com- 
mand of  the  writ  of  attachment  is  not  set  out  nor  stated  so  that  it  is 
impossible  to  say  whether  it  included  the  books  of  account  alleged  to 
be  taken,  and  therefore  to  determine  whether  that  writ  could  be 
pleaded  as  a  justification,  li  therefore  does  not  affirmatively  ap- 
pear upon  the  face  of  this  petition  that  the  decision  of  the  case  de- 
pends upon  any  construction  to  be  given  to  the  constitution,  or  any 
law  of  the  United  States.  Indeed,  the  closing  allegation  of  the  peti- 
tion is  "that  the  defense  of  your  petitioner  in  said  cause  distinctly 
involves,  among  other  things,  the  construction  of  the  laws  of  the 
United  States,"  which  is  inconsistent  with  the  conclusion  that  its  de- 
cision depends  upon  such  construction;  for  it  may  be  decided  upon 
some  of  these  other  things  equally  involved  in  it. 

There  is  another  consideration  which  seems  to  me  is  by  itself  con- 
clusive of  the  question  of  removal.  The  right  of  removal  depends 
upon  whether  the  case  sought  to  be  removed  is  one  arising  under  the 
constitution  or  laws  of  the  United  States ;  and  whether  it  is  one  of 
that  character  must  appear  from  the  record  as  existing  at  the  time 
of  removal  in  the  state  court,  including  in  proper  cases  the  petition 
for  removal.  Where  there  is  nothing  to  show  its  character  but  the 
statement  of  the  plaintiffs'  cause  of  action,  and  the  right  of  removal, 
therefore,  depends  upon  the  case  as  made  complete  by  the  defense  of 
the  defendant,  that  defense  must  be  shown  on  the  record,  not  merely 
as  a  possible  and  competent  defense,  but  one  actually  made  or  to  be 
made  and  relied  on,  and  one  which,  therefore,  necessarily  imports  into 
the  decision  of  the  case  the  federal  question  which  authorizes  the 
change  of  jurisdiction.    When  an  issue  has  been  made  in  the  state 
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court,  that  issue  must  be  each  as  to  embrace  and  cover  the  alleged 
defense,  either  as  permitting  the  facts  of  which  it  consists  to  be  ad- 
duced in  evidence,  or  as  setting  them  out  specially  as  a  bar  to  the 
action.  If  the  issue  be  not  of  this  character  it  cannot  be  true,  as 
matter  of  law,  that  the  decision  of  the  case  necessarily  depends  upon 
a  federal  question,  because  the  latter  cannot  arise  except  upon  facts 
exhibited  either  by  plea  or  in  proof.  In  the  present  case  there  is  a 
demurrer  to  the  declaration  raising  only,  as  a  question  of  law,  the 
sufficiency  of  the  plaintiffs'  statement  of  their  cause  of  action.  That 
is  the  case  sought  to  be  removed,  and  it  involves  no  question  under 
any  law  of  the  United  States.  If  the  defendant  has  a  defense  aris- 
ing under  any  such  law,  he  cannot  make  it  under  the  pleadings  in 
the  case,  and  whether  he  ever  will  01  can  do  so  does  not  certainly 
appear.  It  cannot  be  inferred  from  anything  at  present  in  the  rec- 
ord. If  the  demurrer  is  well  taken,  he  certainly  will  not,  for  the  de- 
murrer sustained  is  a  decision  upon  the  merits,  and  ends  the  action ; 
or  if  it  leads  to  an  amendment,  that  may  make  a  different  case.  If 
it  is  overruled,  whether  the  defendant  will  plead,  and  if  so,  what,  is 
not  made  to  appear.  It  is  not  open,  for  the  purpose  of  jurisdiction, 
to  speculate  upon  what  may  take  place  in  the  progress  of  the  oause. 
The  ground  of  present  jurisdiction  must  appear  in  the  record  as  it 
actually  exists,  and  the  petition  for  removal  can  be  taken  as  part 
of  that  record  only  so  far  as  it  states  facts  which  may  be  regarded  as 
legally  consistent  with  the  pleadings  of  the  parties,  and  within  the 
purview  of  the  issue,  if  one  has  been  made  between  them. 

For  these  reasons  the  motion  of  the  plaintiffs  to  remand  the  cause 
to  the  superior  court  of  Detroit  is  granted,  and  the  oause  is  remanded 
accordingly,  at  the  costs  of  the  defendant. 


McFedden  and  others  v.  Bobinbon  and  others. 
(Oireuit  Court,  D.  California.   October  20, 1884.) 

Removal  of  Cause  —  Case  Arising  under  Uonbtitution  ok  Laws  of  United 

States. 

A  case  removed  to  a  federal  court,  on  the  ground  that  the  suit  arose  under 
the  constitution  or  laws  of  the  United  States,  will  be  remanded  to  the  state 
court  when  the  record  fails  to  show  that  there  will  arise  some  contested  point 
of  law  depending  upon  the  constitution  or  laws  of  the  United  States,  what  the 
question  is,  and  how  it  will  arise. 

Motion  to  Remand  Cause. 

A.  L.  Rhodes,  for  complainants. 

Wm.  Matthews,  for  defendants. 

Sawyer,  J.  The  suit  is  in  equity,  to  quiet  title  to  a  tract  of  land 
which  is  covered  by  two  patents,  issued  upon  confirmations  of  two 
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Spanish  grants;  one  for  the  Santa  Ana  raneho,  and  the  other  for  the 
Las  Bolsas  rancho. 

The  petition  for  removal  states  as  follows :  That  the  aotion  arises 
under  the  act  of  March  3,  1851,  and  under  the  treaty  of  Guadalupe 
Hidalgo;  that  the  claim  of  plaintiff  is  based  on  a  right  and  title 
which  originated  under  Spain,  while  California  was  a  province  of 
Spain,  and  also  upon  an  expediente  made  by  the  authorities  of  Mex- 
ico while  California  was  a  part  of  the  domain  of  the  republic  of 
Mexico;  that  the  grant  was  presented  by  Bernardo  Yorba  to  the 
tribunals  of  the  United  States  for  confirmation,  under  the  act  of 
1861 ;  that  the  claim  was  subsequently  confirmed,  and  a  patent  is- 
sued upon  the  confirmation,  December  21,  1683 ;  that  the  patent  in- 
cludes all  the  land  in  controversy;  that  the  complainants  have  ac- 
quired, and  they  now  hold,  all  the  title  to  the  land  in  controversy 
which  passed  by  said  Spanish  and  Mexican  titles,  and  said  patent, 
and  that  they  now  claim  the  same  under  said  title  and  under  no  other 
title;  that  the  defendants  are  owners  in  fee  of  the  lands  in  contro- 
versy; that  their  rights  arise  under  a  title  granted  by  Spain,  and  a 
further  grant  by  Mexico,  while  California  was  still  a  part  of  the  do- 
main of  those  countries,  respectively;  that  the  title  is  other  and  dif- 
ferent from  that  held  by  complainants;  that  the  title  was  held  in 
1652  by  Ramon  Yorba  et  al.;  that  in  that  year  it  was  presented  to 
the  board  of  land  commissioners  for  confirmation,  and  was  afterwards 
finally  confirmed;  that  patents  thereto  were  issued  as  follows:  For 
one  undivided  half  to  Ramon  Yorba  et  al.,  on  June  9,  1874,  and  the 
other  half  to  Justo  Murillo  et  al.,  August  27,  1877 ;  that  defendants 
hold  all  the  title  passing  by  both  these  last-named  patents,  and  they 
hold  no  other  title;  and  that  the  matter  in  dispute  depends  upon, 
and  will  be  determined  by,  the  weight  and  force  in  law  of  the  respect- 
ive patents,  and  titles  therefrom  derived,  held,  as  aforesaid,  by  com- 
plainants and  defendants. 

The  case  as  stated  in  the  petition  for  removal,  in  my  judgment, 
does  not  appear  to  present  any  disputed  question  of  law  arising  under 
the  constitution  or  laws  of  the  United  States.  So  far  as  appears, 
neither  party  questions  the  right  of  the  Spanish  and  Mexican  govern- 
ments to  make  either  grant,— either  the  grant  under  which  the  com- 
plainants claim,  or  that  under  which  the  defendants  claim.  Neither 
party  appears  to  question  the  right  of  the  grantees  of  either  grant  to 
the  protection  accorded  by  the  treaty.  Both  parties  rely  upon  the 
binding  and  obligatory  force  and  effect  of  the  treaty.  Neither  party 
denies  the  validity  of  the  act  of  March  8,  1851.  Neither  party  de- 
nies to  the  other  any  right  claimed  under  that  act.  Neither  party 
gives  a  different  construction  to  the  act,  or  any  of  its  provisions,  from 
that  claimed  by  the  other.  Neither  party  denies  the  validity  of  the 
proceedings  of  the  other  for  a  confirmation  of  the  title  under  which 
they  claim;  nor  the  correctness  of  the  survey;  nor  of  the  patent. 

In  respect  to  the  above  matters,  there  does  not  appear  to  be  any 
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contested  question  of  law  arising  tinder  the  constitution  or  laws  of 
the  United  States  in  the  case.  The  only  question  in  the  case  seems 
to  be  this:  Conceding  that  both  parties  had  grants  of  tracts  of  land, 
that  each  grant  was  confirmed,  that  a  patent  issued  for  each  ranoho 
as  confirmed,  and  that  the  tract  in  controversy  in  this  case  is  cov- 
ered by  grants  and  patents,  which  party  acquired  the  title  to  the  tract 
in  controversy  ?  And  that  depends  upon  which  in  fact  acquired  the 
oldest  effective  grant.  That  question  is  to  be  determined  by  an  ex- 
amination of  the  proceedings  of  the  Spanish  and  Mexican  govern- 
ments in  making  the  inchoate  grants  to  the  respective  parties',  and 
upon  the  subsequent  acts  of  the  parties  and  Mexican  government 
under  the  grants,  and  before  the  cession  of  California  to  the  -United 
States ;  or  upon  the  facts  and  laws  of  Mexico  in  force  in  California 
before  its  acquisition  by  the  United  States.  It  should  affirmatively 
appear  that  there  will  arise  some  contested  point  of  law  depending 
upon  the  constitution  or  laws  of  the  United  States,  and  what  the 
question  is.  Nothing  of  the  kind  affirmatively  appears  in  the  petition 
or  records.  It  appears  to  me  that  this  case  falls  within  the  rule 
adopted  in  Trafton  v.  Nougues,  4  Sawy.  178,  substantially  affirmed 
by  the  United  States  supreme  court  in  Gold  Washing  Co.  v.  Keyes, 
96  U.  S.  199,  and  within  the  case  of  Romie  v.  Casanova,  91  U.  S. 
379 ;  also  McStay  v.  Friedman,  92  U.  S.  723,  724,  and  San  Francisco  v. 
Scott,  111  U.  S.  768;  S.  C.  £  Sup.  Ct.  liep.  688. 

The  cases  cited  by  defendants  do  not  appear  to  me  to  conflict  with 
the  doctrine  of  those  cases.  In  Hills  v.  Homton,  4  Sawy.  198,  the 
whole  case  turned  upon  a  disputed  construction  of  the  two  patents. 
There  was  clearly  a  contested  question  of  law  arising  under  the  con- 
stitution and  laws  of  the  United  States.  The  other  cases  do  not  ap- 
pear to  determine  or  discuss  auy  question  arising  in  this  case.  It  is 
not  enough  that  a  question  may  possibly  arise  under  the  constitution 
and  laws  of  the  United  States.  It  should  be  made  to  appear  from 
the  facts  stated  that  such  a  question  will  arise,  and  what  the  question 
is,  and  how  it  will  arise.  Should  one  arise  in  the  course  of  the  trial 
in  the  state  court  material  to  the  correct  decision  of  the  case,  the  rul- 
ing of  the  state  court  may  still  be  reviewed  by  the  United  States  su- 
preme court  on  writ  of  error  in  favor  of  the  party  against  whom  the 
ruling  is  made. 

Upon  the  views  expressed,  the  case  must  be  remanded  to  the  state 
court;  and  it  is  so  ordered. 
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Hickox  v.  Elliott  and  others. 


(Oirouit  Court,  D.  Oregon.   November  12,  1884.) 


L  Limitations. 

A  suit  in  equity  may  be  maintained  to  enforce  a  security  for  a  debt,  although 
an  action  against  the 'debtor  directly  upon  the  indebtedness  is  barred  by  lapse 
of  time :  and  for  9uch  purpose  the  debt  exists,  notwithstanding  the  lapse  of 
time. 

2.  Suit  to  Set  Aside  a  Conveyance. 

A  suit  in  equity  to  set  aside  an  assignment  or  conveyance  of  property  made 
to  hinder  or  delay  creditors,  should  ordinarily  be  brought  within  the  same  time 
after  the  right  accrues  as  an  action  at  law  to  recover  possession  of  the  same 
property. 

3.  Parties  to  a  Suit. 

Where  a  trustee  sues  to  recover  possession  of  the  trust  property  for  the  ben- 
efit of  the  cestui  que  trust  merely,  or  simply  to  enforce  his  right  thereto  against 
third  persons,  such  cestui  que  trust  is  not  a  necessary  party  thereto  ;  and  in  a 
suit  to  set  aside  an  assignment  or  conveyance  made  to  hinder  or  delay  credit- 
ors, the  grantor  or  assignor  therein,  if  he  has  parted  with  all  his  right  in  the 
property,  is  not  a  necessary  party  either. 

4.  Equitable  Assignment— Maintenance. 

E.  being  a  member  of  a  railway  construction  firm  In  Oregon,  and  defendant 
in  a  suit  brought  there  by  his  partners  to  dissolve  said  firm  and  determine  the 
rights  of  the  parties  therein,  applied  in  California  to  W.,  a  citizen  of  that  state, 
for  a  loan  of  money  to  aid  him  in  asserting  his  rights  in  said  suit,  which  W. 
agreed  to  and  did  advance  on  E.'spromise  to  repay  the  same,  with  interest,  and 
his  assignment  to  E.,  in  trust  for  W  ,  of  all  his  interest  in  said  firm,  as  a  se- 
curity for  the  repayment  of  said  money  and  iuterest,  in  which  suit  there  was 
afterwards  a  decree  given  in  favor  of  E.  and  against  his  pnrtners  for  a  sum  of 
money;  and  at  the  time  of  making  such  assignment  E.  also  gave  W.  the  op- 
tion to  take  a  portion  of  any  railway  property  or  bonds  that  he  might  obtain 
in  such  suit,  in  lieu  of  said  money  and  interest.  Held,  (1)  that  the  assign- 
ment of  E.'s  interest  In  the  firm  embraced  the  decree  in  his  favor  for  the  sum 
of  money  which  represented  and  stood  for  such  interest,  and  that  the  trustee 
therein  became  in  equity  the  assignee  of  said  decree  as  soon  as  it  came  into 
existence,  and  might  maintain  a  suit  to  set  aside  specific  covinous  assignments 
and  conveyances  by  the  defendant  therein,  made  with  intent  to  hinder  and  de- 
lay the  collection  of  the  same;  (2;  the  option  given  W.  is  not  involved  in  the 
suit  to  enforce  the  decree,  and  therefore  it  is  immaterial  whether  it  is  void  for 
champerty  or  not ;  (8)  the  contract  for  the  loan  and  repayment  of  the  money 
was  made  and  to  be  fulfilled  in  California,  and  therefore  valid,  whether  chamr 
pertous  or  not,  by  the  law  of  Oregon  ;  and  the  fact  that  security  was  taken  on 
property  in  Oregon  for  the  performance  of  the  contract,  does' not  change  its 
character  in  this  respect. 

Suit  to  Set  Aside  Conveyances  to  Hinder  and  Delay  Creditors. 
James  K.  Kelly  and  C.  E.  S.  Wood,  for  plaintiff. 
Thomas  N.  Strong,  for  Joseph  Holladay. 
W.  B.  Holmes,  for  S.  G.  Elliott. 
C.J*  Macdougall,  for  Ben  Holladay. 

Dbady,  J,  This  suit  is  brought  by  George  C.  Hickox,  a  citizen  of 
California,  against  Simon  G.  Elliott,  Ben  Holladay,  Joseph  Holladay, 
and  William  H.  Effinger,  citizens  of  Oregon,  to  subject  certain  prop- 
erty, the  legal  title  of  which  is  now  in  Joseph  Holladay,  to  the  pay- 
ment of  a  certain  decree  heretofore  given  by  the  supreme  court  of 
Oregon  against  B#n  Holladay,  on  the  ground  that  said  property  was 
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assigned,  transferred,  and  conveyed  to  the  former  by  the  latter  to 
hinder  and  delay  his  creditors,  and  that  the  plaintiff  is  the  assignee 
of  said  decree  in  trust  for  Martin  White,  a  creditor  of  said  Elliott.  The 
defendants  demur  to  the  bill  separately,  and  assign  numerous  and  dif- 
ferent causes  of  demurrer,  that  on  the  argument  were  resolved  or  con- 
densed into  these :  (1)  The  non- joinder  of  necessary  parties,  plain- 
tiff and  defendant;  (2)  the  contract  on  which  the  plaintiff  seeks  to 
recover  is  void  for  champerty;  and  (3)  the  plaintiff  has  been  guilty 
of  laches.    The  facts  stated  in  the  bill  are  substantially  these : 

On  September  12,  1868,  Elliott  formed  a  partnership  with  Ben 
Holladay  and  one  C.  Temple  Emmet,  by  the  name  of  "Ben  Holladay  & 
Co.,"  for  the  purpose  of  constructing  and  operating  railways  in  Ore- 
gon, and  thereafter  the  said  partnership  was  engaged  in  the  construc- 
tion of  the  Oregon  Central  Railway  Company,  until  November  5, 
1869,  when  Holladay  and  Emmet  commenced  a  suit  against  Elliott 
in  the  circuit  court  for  Multnomah  county  to  dissolve  said  partner- 
ship and  settle  the  accounts  thereof,  which  suit  was  afterwards  trans- 
ferred to  the  circuit  court  for  the  county  of  Marion,  in  whioh  court, 
on  September  28, 1877,  a  deoree  was  entered  dissolving  said  partner- 
ship, and  adjudging  Elliott  to  be  indebted  to  the  other  members  of 
the  partnership  in  the  sum  of  $476,  from  which  decree  Elliott  took 
an  appeal  to  the  supreme  court  of  the  state,  wherein,  on  August  15, 
1879,  a  decree  was  given  dissolving  said  partnership,  and  providing 
that  Elliott  recover  from  Holladay  the  sum  of  $21,919.46,  and  from 
Emmet  the  sum  of  $8,596,  with  his  costs  and  disbursements  in  that 
court,  no  part  of  which  sums  have  been  paid  to  Elliott,  and  there  is 
now  due  on  said  decree  from  Ben  Holladay  said  sum  of  $21,919.46, 
with  legal  interest  from  August  15,  1879. 

On  February  10,  1874,  Elliott,  being  unable  to  meet  the  expense 
of  this  litigation  with  his  partners,  applied  to  Martin  White,  then  and 
now  a  citizen  of  California,  for  a  loan  of  $12,000,  "to  enable  him  to 
defend  said  suit,  and  for  other  purposes,"  and  offered  to  secure  the 
payment  of  the  same  by  an  assignment  "of  all  his  right,  title,  and 
interest"  in  said  suit  to  the  plaintiff,  in  trust  for  said  White,  where- 
upon the  following  contract  was  duly  made  and  signed  by  the  parties 
thereto : 

"Memorandum  of  agreement  between  S.  Q.  Elliott  and  Martin  White,  made 
the  tenth  day  of  February,  1874. 

"A  controversy  exists  between  S.  Q.  Elliott  and  Ben  Holladay,  and  others, 
relating  to  the  sight  of  Baid  Elliott  in  and  to  the  Oregon  Central  Railroad 
Company,  and  Its  stock,  bonds,  franchises,  and  other  property,  which  con- 
troversy involves  substantially  all  the  property  and  rights  of  the  said  com- 
pany; and,  among  other  things,  at  least  three  million  two  hundred  thousand 
(8,200,000)  dollars  of  the  bonds  of  said  company. 

"For  the  purpose  of  asserting  and  maintaining  his  rights  in  said  contro- 
versy, said  Elliott  has  borrowed  from  Martin  White  the  sum  of  twelve  thou- 
sand (12,000)  dollars  in  gold  coin  of  the  United  States,  and  has  agreed  to  re- 
pay the  same  within  one  year  from  the  date  of  the  last  installment  thereof,  as 
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hereinafter  provided,  (and  within  two  years  from  the  date  hereof,  whe  ter 
the  last  installment  shall  be  demanded  by  said  Elliott  within  one  year  from 
the  date  hereof  or  not,)  witb  interest  on  each  installment  from  the  date  of  the 
advance  thereof  at  the  rate  of  ten  (10)  per  cent,  per  annum. 

"And  in  consideration  of  the  loan  of  said  sum  by  said  White  upon  the 
terms  herein  stated,  said  Elliott  has  granted  to  said  White  the  option,  to  be 
exercised  within  the  period  hereinafter  limited,  to  take  in  lien  of  the  repay- 
ment of  the  sum  loaned  as  aforesaid,  free  from  all  deductions  or  charges  of 
any  kind  for  any  purpose,  one-half  of  all  the  property  aforesaid,  of  or  pertain- 
ing to  said  railroad  company,  (except  the  bonds  thereof,)  that  shall  be  recov- 
ered by  said  Elliott,  and  of  the  bonds  of  said  company  that  shall  be  so  recov- 
ered, after  deducting  one  million  dollars  thereof  for  his  (said  Elliott's)  use,  and 
not  exceeding  one  hundred  thousand  dollars  thereof  for  B.  P.  &  Jabish  Clem- 
ent, in  payment  for  legal  services ;  said  option  to  continue  until  sixty  (60)  days 
after  said  Elliott  shall  have  received  possession  of  said  property  and  notified 
White  thereof;  and  if  money  or  other  property  should  be  received  in  place  of 
the  property  and  bonds  aforesaid,  said  option  to  exist  and  continue  as  to  such 
money  and  property ;  the  dividend  thereof  to  be  made  In  the  proportions  afore- 
said, according  to  actual  value. 

"And  to  secure  the  performance  of  this  agreement  on  his  part,  and  to  secure 
the  payment  of  any  additional  advances  not  exceeding  thirteen  thousand 
(13,000)  dollars  that  he  may  obtain  from  said  White  or  other  parties,  said  El- 
liott has  assigned  and  conveyed  in  trust  to  Geo.  C.  Hickox  all  his  right,  title, 
interest,  and  claim  in  and  to  the  property  aforesaid. 

"And  in  consideration  of  the  agreement  and  acts  of  said  Elliott,  said  White 
has  agreed  to  loan  to  said  Elliott  said  sum  of  twelve  thousand  (12,000)  dollars 
in  gold  coin  of  the  United  States,  and  to  advance  the  same  upon  his  demand 
.  in  installments  from  time  to  time,  as  the  same  shall  be  required,  upon  the  terms 
aforesaid. 

"Signed  in  duplicate,  at  San  Francisco,  California,  this  tenth  day  of  Feb- 
ruary, 1874. 

[Signed]  "S.  G.  Elliott. 

"Martin  White. " 

And  in  pursuance  of  said  agreement,  Elliott  executed  and  delivered 
to  the  plaintiff  the  following  sale  and  assignment,  namely : 

"In  consideration  of  the  sum  of  twelve  thousand  dollars  in  gold  coin  of  the 
United  States,  to  me  paid,  and  other  valuable  considerations,  I,  S.  G.  Elliott, 
of  the  commonwealth  of  Massachusetts,  have  granted,  bargained,  sold,  and 
assigned,  and  by  these  presents  do  grant,  bargain,  sell,  and  assign,  unto  George 
C.  Hickox,  of  the  city  and  county  of  San  Francisco,  state  of  California,  all 
my  right,  title,  interest,  and  claim,  both  in  law  and  equity,  in  and  upon  the 
stock,  property,  and  assets  of  the  Oregon  Central  llailroad  Company  of  Salem, 
Oregon,  and  the  Oregon  &  California  Railroad  Company,  of  Portland,  Oregon, 
the  firm  of  A.  J.  Cook  &  Co.,  and  the  firm  of  Ben  Holladay  &  Co. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  thirteenth 
day  of  February,  1874. 

[Signed]  "S.  G.  Elliott.  [Seal.] 

"Witnesses:  Martin  White,  B.  P.  Clement." 

Between  this  date  and  March  25, 1879,  White,  in  pursuance  of 
this  agreement,  and  upon  the  seourity  of  this  sale  and  assignment, 
advanced  to  Elliott,  and  others  for  him,  including  $2,000  paid  to  the 
defendant  Effinger,  the  sum  of  $22,589.65,  no  part  of  which  has  been 
repaid. 
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The  defendant  Effinger  was  the  attorney  for  Elliott  in  the  litiga- 
tion with  Holladay  and  Emmet,  and  claims  a  lien  on  the  decrees 
given  by  the  supreme  court,  against  them  for  his  compensation  as 
such  attorney,  and  the  plaintiff  admits  that  he  is  "entitled  to  some 
compensation"  for  his  services,  but  how  much  he  does  not  know,  and 
therefore  he  makes  him  a  party  defendant. 

During  the  pendency  of  this  litigation  Ben  Holladay  was  indebted 
to  sundry  persons,  including  Joseph  Holladay,  and  in  October,  1871, 
he  gave  the  latter,  on  account  of  said  indebtedness,  his  note  for  $100,- 
000,  with  interest  at  the  rate  of  1  per  centum  per  month ;  and  in  No- 
vember, 1876,  gave  a  second  note  in  discharge  of  the  first  one  for  the 
sum  of  $160,000,  with  interest  at  a  like  rate,  and,  to  secure  the  pay- 
ment of  the  same,  transferred  and  conveyed  to  Joseph  Holladay,  at 
divers  times  between  said  last-mentioned  date  and  the  date  of  said 
decree  against  him,  all  the.  real  and  personal  property  owned  by  him 
in  Oregon,  consisting  of  lands,  stocks,  notes,  bonds,  mortgages,  and 
other  personal  property,  then  worth  $225,000  and  now  worth  $500,- 
000.  Portions  of  this  property  were  in  the  name  of  and  held  by  third 
persons  as  the  naked  trustees  of  Ben  Holladay,  and  the  transfers  and 
conveyances  thereof  to  Joseph  Holladay  were  made  by  them  on  the 
direction  of  the  former,  of  which  the  latter  had  knowledge. 

The  bill  also  alleges  that  Ben  Holladay  has  had  no  property  in  his 
own  name,  since  the  date  of  said  decree,  out  of  which  the  same  could 
be  satisfied  by  legal  process,  and  is  now  insolvent  and  unable  to  pay 
the  same,  except  out  of  the  property  aforesaid;  that  the  transfers  and 
conveyances  aforesaid  were  made  and  directed  by  Ben  Holladay  and 
received  by  Joseph  Holladay  with  the  understanding  and  agreement 
between  them  that  the  same  were  taken  and  received  by  the  latter 
partly  as  a  security  for  the  payment  of  said  last-mentioned  note,  and 
also  "that  said  property  was  to  be  held  in  the  name  of  Joseph  Holla- 
day, so  that  the  same  could  not  be  attached,  levied  upon,  or  taken 
by  the  other  creditors"  of  Ben  Holladay,  of  whom  Elliott  was  one; 
that  the  said  transfers  and  conveyances  were  made  by  the  latter 
"with  intent  to  hinder  and  delay  the  said  Elliott  and  other  creditors 
of  the  said  Ben  Holladay  in  the  collection  of  their  lawful  debts  and 
demands;"  that  at  the  date  of  said  transfers  and  agreements  it  was 
understood  and  agreed  between  Ben  Holladay  and  Joseph  Holladay 
that  the  former  should  receive  a  large  portion  of  the  profits  of  said 
property,  while  the  remainder  should  be  retained  by  the  latter  on 
account  of  said  note;  and  that,  in  pursuance  thereof,  he  did,  from 
time  to  time,  send  and  deliver  to  Ben  Holladay  large  sums  of  money, 
the  profits  of  said  property, — all  of  which  is  contrary  to  equity  and 
good  conscience,  and  in  contravention  of  the  plaintiff's  rights  in  the 
premises. 

The  objection  of  laches  is  not  made  by  Elliott's  demurrer,  and 
the  ground  on  which  it  is  made  by  the  other  defendants  is  not  dis- 
tinctly indicated.    But  has  the  plaintiff  been  guilty  of  laches  or  un- 
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reasonable  delay  in  enforcing  his  right  or  claim  ?  The  suit  was  com- 
menced on  April  26,  1884.  The  money,  for  which  the  deoree  in 
Holladay  v.  Elliott  is  claimed  to  be  a  security,  was  advanced  to  Elliott 
by  White  at  intervals  of  less  than  a  year,  and  in  almost  every  month 
of  each  year,  except  the  year  of  1878,  from  June  13,  1874,  to  March 
25,  1879.  It  was  advanced,  not  on  account,  but  on  an  agreement  to 
do  so,  from  time  to  time,  as  Elliott  might  demand  or  require  it,  and 
but  for  the  provision  in  the  agreement  as  to  the  time  of  payment,  the 
right  of  action  against  Elliott  to  recover  the  same,  or  any  portion 
thereof,  would  not  have  accrued  to  White  until  the  whole  amount  was 
delivered  or  advanced  or  offered  and  declined.  But  the  agreement 
for  the  advance  or  loan  provides  that  the  first  $12,000  shall  be  re- 
paid within  one  year  from  the  advance  of  the  last  installment  thereof, 
which  was  made  before  September,  1874,  and  therefore  the  right  of 
action  to  recover  this  sum  accrued  by  September,  1875,  and  was 
barred  in  six  years  thereafter,  and  before  the  commencement  of  this 
suit.  Or.  Code  Civil  Proc.  §  6,  sub.  1.  The  delivery  of  the  remain- 
ing $10,589.65  wds  completed  on  March  25,  1879.  and  without  any 
contract  as  to  when  it  should  be  repaid,  and  therefore  it  became  pay- 
able at  once ;  but  even  then  the  right  of  action  to  recover  the  same 
occurred  within  six  years  before  the  commencement  of  this  suit. 
Upon  this  state  of  the  case  White  could,  at  the  commencement  of  this 
suit,  have  maintained  an  action  against  Elliott  to  recover  this  second 
sum,  but  not  the  first  one. 

But  it  is  immaterial  whether  an  action  eould  now  be  maintained 
by  White  against  Elliott  to  recover  this  money  or  not.  This  is  not 
such  an  action,  but  a  suit  brought  by  a  person  claiming  to  be  the 
assignee  of  a  decree  to  subject  the  property  of  the  debtor  therein  to 
its  payment  and  satisfaction.  And  it  can  be  maintained,  although 
the  right  of  action  against  Elliott  to  recover  the  money  in  question  is 
barred  by  lapse  of  time.  The  statute  bars  the  remedy  against  Elliott 
in  six  years,  but  does  not  destroy  the  debt,  and  it  still  exists  for  the 
purpose  of  enforcing  any  lien  or  pledge  given  to  secure  its  payment. 
Quantoek  v.  England,  5  Burr.  2628;  Sparks  v.  Pico,  1  McAU.  497; 
Myer  v.  Beal,  5  Or.  130;  Goodwin  v.  Morris,  9  Or.  322;  2  Pars. 
Cont.  379;  Rap.  &  Law.  Dig.  "Limitations." 

Assuming,  then,  for  the  present  that  the  plaintiff  is  the  assignee 
of  the  decree  against  Ben  Holladay,  and  that  the  latter  has  no  prop- 
erty in  this  jurisdiction  subject  to  execution,  except  that  which  he 
has  conveyed  or  disposed  of  to  Joseph  Holladay  with  intent  to  hinder 
and  delay  the  enforcement  of  said  decree,  the  plaintiff  has  a  clear 
right  to  maintain  this  suit  to  set  aside  said  conveyance  or  disposition 
so  far  as  it  is  an  obstacle  in  the  way  of  such  enforcement,  unless  he 
has  delayed  the  commencement  of  the  same  unreasonably.  3  Pom. 
Eq.  Jur.  §  14,15;  Wait,  Fraud.  Conv.  §  60. 

The  only  questions  that  Elliott  can  litigate  in  this  case  are  his  in- 
debtedness to  White  and  the  assignment  to  the  plaintiff,  both  of  which 
v.22f,uo.1 — 2 
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are  confessed  by  his  demurrer,  subject  to  the  objection  that  they  are 
void  for  champerty.  The  indebtedness  of  Ben  Holladay  to  the  owner 
of  the  decree  against  him  is  also  admitted,  and  the  only  other  ques- 
tion open  to  contest  in  the  case  is  the  validity  of  the  transfers  and 
conveyances  to  Joseph  Holladay,  and  the  extent  of  Effinger's  claim 
for  compensation  as  an  attorney;  and  the  objection  of  laches  can 
only  be  made  by  said  Holladay.  As  was  said  by  this  court  in  Man- 
ning v.  Hayden,  5  Sawy.  879 :  "In  the  consideration  of  purely  equi- 
table rights  and  titles,  courts  of  equity  aot  in  analogy  to  the  statute 
of  limitations,  but  are  not  bound  by  it;"  and  in  Hall  v.  Russell,  3 
Sawy.  515:  "When  an  action  upon  a  legal  title  to  land  would  be 
barred  by  the  statute,  courts  of  equity  will  apply  a  like  limitation  to 
suits  founded  upon  equitable  rights  to  the  same  property."  As  has 
been  said,  so  far  as  Joseph  Holladay  is  concerned,  this  is  a  suit  to 
set  aside  certain  transfers  and  conveyances  to  him  by  Ben  Holladay, 
so  far  as  may  be  necessary  to  satisfy  the  decree  against  him,  on  the 
ground  that  they  were  made  with  intent  to  hinder  and  delay  the 
plaintiff  in  the  enforcement  of  the  same,  contrary  to  the  statute  of 
frauds,  (Or.  Laws,  528,  §  51 ;  13  Bliz.  c.  5 ;)  and  upon  the  question 
of  time  is  analogous  to  an  action  to  recover  the  possession  of  the 
/property,  and  ought  ordinarily  to  be  considered  as  barred  within  the 
same  time  as  such  action.  An  action  to  recover  the  possession  of 
real  property  is  not  barred  in  this  state  until  10  years  from  the  time 
the  right  to  maintain  it  accrues,  (Sess.  Laws  1878,  p.  22;)  and  an 
aotion  to  recover  the  possession  of  personal  property,  or  damages  for 
the  taking  or  detention  thereof,  may  be  brought  within  six  years  from 
the  time  the  cause  of  action  accrues. 

The  decree  in  question  was  obtained  on  August  15,  1879,  and  if 
the  right  to  maintain  this  suit  accrued  then,  as  I  think  it  did,  the 
plaintiff  has  not  been  guilty  of  laches.  Following  the  analogies  of 
the  statute  as  applied  to  actions  at  law,  the  suit  was  commenced  in 
time,  both  as  to  the  real  and  personal  property  affected  by  the  alleged 
invalid  disposition  to  Joseph  Holladay. 

The  assignment  by  Elliott,  among  other  things,  of  all  his  right, 
title,  interest,  and  olaim,  both  in  law  and  in  equity,  in  the  firm  of 
Een  Holladay  &  Co.,  was  valid  and  operative,  and  transferred  to  the 
plaintiff  all  his  interest  in  said  firm.  1  Pom.  Eq.  Jur.  §  108;  Biter. 
Assignm.  §  100.  It  also  gave  him  the  option  to  make  himself  a 
party  to  the  litigation  then  pending  between  Elliott  and  his  partners 
in  said  firm,  to  asoertain  and  determine  their  respective  interests 
therein  and  liabilities  thereto,  or  to  allow  it  to  proceed  in  the  name  of 
the  assignor  for  his  benefit.    Ex  parte  Railroad  Co.  95  U.  S.  226. 

But  counsel  for  Joseph  Holladay  insists  that  this  "secret  assign- 
ment was  a  fraud  upon  the  courts,"  and  ought  not,  therefore,  to  be  up- 
held. But  this  assertion  is  certainly  unfounded  in  both  law  and 
fact.  The  contention  with  Holladay  and  Emmett,  whether  oonducted 
in  the  name  of  Elliott  or  Hiokox,  turned,  so  far  as  the  former  was 
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concerned,  npon  bis  right  and  liabilities,  and  it  could  make  no  differ- 
ence in  the  opinion  or  action  of  the  court  whether  Elliott  or  his  as- 
signee had  the  ultimate  benefit  of  its  decree.  Nor  was  the  proceed- 
ing in  violation  of  that  provision  of  section  27  of  the  Code  of  Civil 
Procedure,  which  declares  that  "every  action  shall  be  prosecuted  in 
the  name  of  the  real  party  in  interest."  In  my  judgment  the  term 
"prosecuted"  is  used  in  this  section  in  the  sense  of  "commenced," 
and  does  not  prevent  a  party  from  assigning  his  interest  in  the  sub- 
ject-matter  of  an  action  after  it  has  been  duly  commenced,  or  require 
that  the  assignee  shall  make  himself  a  party  thereto,  or  dismiss  the 
same  and  commence  another  action  in  his  own  name.  And  so  the 
provision  appears  to  have  been  construed  in  Oarrigue  v.  Loescher,  8 
Bosw.  578,  cited  in  Wait's  Annotated  Code,  115.  Bat,  if  a  suit  is 
even  brought  in  the  name  of  a  party  after  he  has  assigned  his  interest 
in  the  subject-matter,  the  objection  is  waived  unless  made  by  answer. 
Whether  an  action  is  brought  in  the  name  of  the  assignor  or  assignee 
is  a  mere  matter  of  form  and  convenience,  and  does  not  touch  the 
merits  of  the  controversy.  The  statute  is  enabling  rather  than  re- 
strictive,  and  is  intended  to  authorize  an  assignee  of  a  chose  in  action 
to  sue  in  his  own  name  rather  than  to  compel  him  to.  Besides,  El- 
liott was  not  a  plaintiff  in  the  suit  with  his  partners,  and  did  not 
commence  or  prosecute  it,  although  it  may  be  inferred,  from  the  fact 
that  a  decree  was  given  in  his  favor,  that  by  a  cross-bill,  or  other- 
wise, he  sought  and  obtained  relief  therein. 

Elliott's  interest  in  the  firm  of  Ben  Holladay  &  Co.  having  been 
duly  assigned  to  the  plaintiff,  pending  the  suit  in  the  state  court  to 
dissolve  the  same  and  ascertain  the  interests  of  the  several  partners 
therein,  thereafter  the  same  was  maintained  and  conducted,  so  far  as 
Elliott  was  or  is  concerned,  in  his  name,  for  the  benefit  of  his  assignee, 
according  to  the  terms  and  purpose  of  the  assignment.  And  the  de- 
cree obtained  therein,  in  the  name  of  Elliott,  is  considered  in  equity 
as  a  decree  in  favor  of  Hiokox,  his  assignee.  The  thing  assigned  was 
Elliott's  interest  in  the  partnership, — a  matter  yet  unknown,  and  to  be 
ascertained  in  the  pending  suit  thereabout;  and  the  subsequent  de- 
cree therein  represented  and  stood  for  that  interest,  and  passed  by 
the  assignment  to  Hickox  as  soon  as  it  was  made  or  came  into  exist- 
ence. Field  v.  Mayor,  etc.,  6  N.  Y.  179 ;  William*  v.  IngersoU,  89 
N.  Y.  508;  Wright  v.  Parks,  10  Iowa,  342;  1  Pom.  Eq.  Jur.  §  168; 
Story,  Eq.  Jur.  §  1040. 

Another  ground  of  the  demurrer  is  that  there  is  a  defect  of  parties. 
And,  first,  it  is  claimed  that  Martin  White,  the  cestui  que  trust,  ought  to 
have  been  joined  in  the  bill  with  the  trustee  as  plaintiff.  It  is  admitted 
that  the  general  rule  is  that,  in  a  suit  respecting  trust  property,  brought 
either  by  or  against  the  trustee,  the  cestui  que  trust  or  beneficiary  is 
a  necessary  party.  Story,  Eq.  PI.  §  207.  But  to  this'rule  there  are 
exceptions,  and  this  case  falls  within  one  of  them.  When  the  suit 
by  the  trustee  is  merely  to  recover  or  to  reduce  to  possession  the  trust 
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property,  and  is  in  nowise  intended  to  control  the  administration  or 
disposition  of  it,  or  to  affect  the  right  or  relation  of  the  cestui  que 
trust,  the  latter  is  not  a  necessary  party.  Story,  Eq.  PI.  §  212; 
Carey  v.  Brown,  92  U.  S.  172. 

In  this  case  the  trustee  merely  seeks  to  obtain  the  trust  fund — the 
money  due  on  the  decree  against  Ben  Holladay — for  the  use  of  White, 
the  cestui  que  trust,  according  to  the  purport  and  effect  of  the  trust. 

It  is  also  insisted  that  the  several  persons,  to-wit,  Thomas  Brown, 
W.  H.  Hampton,  George  W.  Weilder,  W.  L.  Halsey,  Ben  Holladay, 
Jr.,  L.  B.  Patton,  and  the  Oregon  Real  Estate  Company,  who  held 
the  legal  title  to  much  of  this  property  when  it  was  transferred  or 
conveyed  to  Joseph  Holladay,  are  necessary  parties  defendant  to  the 
suit.  These  parties  were  the  mere  agents  and  employes  of  Ben  Hol- 
laday, and  held  this  property  in  trust  for  him  as  a  matter  of  conven- 
ience, and  absolutely  subject  to  his  direction.  They  were  naked 
trustees  without  interest  or  discretion. 

And,  first,  this  is  not  a  purely  creditors'  bill,  in  which  the  plaintiff 
seeks  to  discover,  and  subject  to  the  payment  of  his  debt,  equitable  as- 
sets in  the  hands  of  the  debtor,  or  property  which  he  has  transferred 
to  others,  under  such  circumstances  as  to  leave  an  equitable  interest 
in  himself;  but  it  is  a  suit  to  set  aside  specific  covinous  transfers 
and  conveyances  made  by  the  debtor,  whioh  obstruot  and  prevent  the 
plaintiff  from  enforcing  his  decree  against  the  former  by  execution 
levied  on  the  property  included  in  such  transfers  or  conveyances. 
So  far  as  Ben  Holladay  is  concerned,  his  indebtedness  to  the  assignor 
of  the  plaintiff  is  established  by  the  decree,  and  is  no  longer  open  to 
controversy;  and  the  transfers  and  conveyances  in  question  are  good 
against  him,  and  can  only  be  avoided  at  the  suit  of  a  creditor.  He 
has,  then,  no  interest  in  this  controversy.  His  indebtedness  is  fixed, 
and  the  property  sought  to  be  affected  has  passed  beyond  his  control, 
and  he  cannot  be  prejudiced,  in  any  legal  sense,  by  a  decree  whioh 
may  subject  it  to  the  payment  of  his  debts.  In  re  Estes,  6  Sawy. 
459;  Collinson  v.  Jackson,  8  Sawy<  865;  Bump,  Fraud.  Conv.  548; 
Wait,  Fraud.  Conv.  §§  129,  171;  Fox  v.  Moyer,  54  N.  Y.  128. 

It  follows  that  while  Ben  Holladay  is  a  proper  party  to  this  suit, 
he  is  not  a  necessary  one,  and  might  have  been  omitted  from  the  bill. 
And  his  agents  and  trustees,  who  conveyed  this  property  to  Joseph 
Holladay  under  his  direction,  have  less  interest  in  the  suit,  or  the 
subject-matter  of  it,  if  possible,  than  he  has.  As  against  them,  also, 
the  conveyances  are  good.  They  passed  the  legal  title  to  Joseph 
Holladay.  These  parties  have  no  longer  any  interest  in  the  property 
or  power  over  it.  No  relief  is  sought  against  them,  and  they  cannot 
be  prejudiced  by  any  decree  that  may  be  given  in  the  suit.  The  case 
of  Gaylords  v.  Kelshaw,  1  Wall.  81,  cited  by  counsel  for  Joseph  Hol- 
laday, decides  nothing  to  the  contrary  of  this.  Kelshaw,  being  the 
debtor  and  grantor  in  the  alleged  fraudulent  conveyance,  was  a  proper, 
although  not  a  necessary,  party  in  that  case.    But,  being  made  a 
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party  defendant,  without  any  averment  as  to  his  citizenship,  it  did 
not  appear  that  the  oourt  had  jurisdiction.  Accordingly,  the  case 
was  remanded,  with  leave  to  the  plaintiffs  to  amend  their  hill  gener- 
ally, which  they  might  do  by  alleging  the  citizenship  of  Kelshaw,  if 
it  was  sufficient  to  give  the  court  jurisdiction,  or  by  omitting  his 
name  from  the  bill.  The  general  rule  is  that  no  person  need  be  made 
a  party  to  a  suit  who  has  no  interest  in  it,  and  against  whom  nothing 
is  demanded.  Story,  Eq.  EL  §§  153,  228-231;  Kerr  v.  Watts,  6 
Wheat.  550;  Trecothick  v.  Austin,  4  Mason,  44;  Bump  Fraud.  Conv. 
548.  This  proposition  is  tacitly  admitted  by  the  counsel  for  Joseph 
Holladay,  but  he  contends  that  the  transfers  and  conveyances  in 
question  were,  in  fact,  only  mortgages,  and  therefore  the  legal  title  to 
the  property  is  still  in  these  trustees,  and  they  are  necessary  parties 
to  any  suit  in  which  that  title  is  sought  to  be  affected  or  the  legal  es- 
tate disposed  of.  But,  whatever  the  real  fact  may  be  as  to  the  rela- 
tions between  Ben  and  Joseph  Holladay  concerning  this  property, 
there  is  nothing  in  the  fact  stated  in  the  bill  to  warrant  any  such 
conclusion.  On  the  contrary,  the  case  made  by  the  bill  is  one  where 
a  debtor  transfers  and  conveys  to  one  creditor  his  property  with  in- 
tent to  thereby  "hinder  and  delay"  his  other  creditors,  including  the 
plaintiff.  True,  it  is  not  alleged  that  these  transfers  and  convey- 
ances were  made  with  intent  to  defraud.  Neither  is  it  necessary  to 
the  plaintiff's  rights  to  the  relief  demanded  that  they  should  be.  Un- 
der the  statute,  it  is  sufficient  if  the  conveyance  is  made  with  intent, 
either  "to  hinder,  delay,  or  defraud"  creditors.  These  words  are  not 
synonymous,  and  a  conveyance  made  with  either  intent  may  be 
avoided  by  any  "person  so  hindered,  delayed,  or  defrauded."  Wait, 
Fraud.  Conv.  §  11;  Bump,  Fraud.  Conv.  19* 

That  these  transfers  and  conveyances  were  made  with  intent  to 
hinder  and  delay  the  debtor's  creditors  is  directly  alleged  in  the  bill, 
and  is  sufficiently  shown  by  the  facts,  that  the  property  included  in 
them  is  all  that  the  debtor  had,  at  least  in  this  state;  that  its  value 
was  largely  in  excess  of  the  debt  due  Joseph  Holladay,  who  is  his 
brother;  and  that  the  debtor  has  since  regularly  received  to  his  own 
use  a  large  portion  of  the  rents  and  profits  thereof. 

And,  lastly,  is  the  contract  upon  which  the  money  was  advanced 
by  White  to  Elliott  void  for  champerty  ? 

And,Jlrstf  in  the  mouth  of  Elliott,  at  least,  this  may  be  considered 
anything  but  a  meritorious  defense.  In  1874,  when  he  was  needy 
and  sore,  pressed  by  rich  and  powerful  parties,  who  sought  to  exclude 
him  from  his  share  in  an  enterprise  in  whioh  he  appears  to  have 
thought  there  were  millions  for  him,  he  applied  to  White,  the  party 
for  whose  benefit  this  suit  is  brought,  for  aid  in  this  struggle,  who 
thereupon  advanced  him  money  to  enable  him  to  assert  his  rights  in 
court  and  maintain  himself  generally,  upon  no  other  security  for  its 
repayment,  with  legal  interest,  than  an  assignment  of  his  interest  in 
,  the  firm  of  Ben  Holladay  &  Co.,  then  involved  in  litigation. 
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The  option  or  alternative  contained  in  the  writing  of  February  10th, 
by  which  White  was  given  the  election  to  take,  instead  of  his  money 
and  interest,  one-half  of  the  railway  property  that  might  be  awarded  to 
Elliott  in  the  suit  with  Holladay  and  Emmett,  after  deducting  the  tri- 
fling sum  of  a  million  dollars'  worth  of  the  company  bonds  for  Elliott's 
individual  use,  and  one  hundred  thousand  dollars  more  for  his  private 
counsel,  though  undoubtedly  champertous,  as  involving  a  division  of 
the  field  or  product  of  the  litigation,  is  a  distinct  agreement  from  that 
involved  in  this  suit.  The  assignment  under  which  the  plaintiff  seeks 
to  enforce  the  decree  against  Ben  Holladay  was  not  given  to  secure 
the  performance' of  this  option,  but  the  repayment  of  the  money 
loaned.  The  contingency  upon  which  the  right  to  exercise  this  option 
depended  never  occurred,  for  Elliott  never  obtained  "the  possession" 
of  any  of  said  property,  or  notified  White  thereof.  This  suit  is 
brought  to  enforce  the  assignment  given  by  Elliott  as  security  for 
money  loaned  him  under  the  writing  of  February  10th,  which  he  has 
failed  to  repay.  And  while  it  does,  in  my  judgment,  steer  clear 
of  the  champertous  option  clause,  its  maintenance  does  involve  the 
recognition  of  the  agreement  under  whioh  the  money  was  advanced 
to  Elliott,  to  enable  him  to  make  good  his  defense  in  the  suit  with  his 
partners;  and  if  this  is  void  for  maintenance,  the  assignment  falls 
with  it.  The  assignment  or  security  stands  no  better,  in  this  respect, 
than  the  debt  or  contract  out  of  whioh  it  arose,  and  for  which  it  was 
given. 

It  does  not  appear  that  the  courts  of  the  state  have  ever  passed  on 
the  question  whether  the  old  English  law  of  maintenance  is  in  force 
here  as  a  part  of  the  common  law  or  not.  The  evident  modern  drift 
of  both  the  English  and  American  courts  is  in  the  contrary  direction, 
and  the  old  doctrine  of  maintenance,  whioh  includes  champerty,  is 
treated  as  something  belonging  to  the  past  and  not  suited  to  the  cir- 
cumstances of  this  age.  Findon  v.  Parker,  11  Mees.  &  W.  670; 
Wright  v.  Tebbitte,  91  U.  S.  252;  McPherson  v.  Cox,  96  U.  S.  416; 
Small  v.  Mott,  22  Wend.  405;  Thalhimer  v.  Brinkerhoff,  8  Cow.  643; 
Richardson  v.  Rowland,  40  Conn.  570;  Sedgwick  v.  Stanton,  14  N.  Y. 
291 ;  Mathewson  v.  Fitch,  22  Cal.  93 ;  Hoffman  v.  Vallejo,  45  Cal.  666. 

In  Small  v.  Mott,  supra,  Chancellor  Walworth  says  "that  most  of 
the  absurd  rules  relative  to  maintenance,  whioh  are  found  in  the  early 
reports  of  the  English  oourts  of  justice,  were  founded  on  the  broad 
and  sweeping  provisions  of  the  statutes"  of  Edw.  I.  and  III.,  and  Rich. 
II.  For  instance,  chapters  25,  28,  and  80  of  3  Edw.  I.,  prohibited 
the  king's  officers,  such  as  clerks,  sheriffs,  justioes,  or  "stewards  of 
great  men,"  from  taking  part  in  quarrels  depending  in  the  king's 
courts,  or  maintaining  any  suits  "hanging"  in  suoh  courts  for  lands 
or  other  things  on  part  or  profit  thereof. 

There  is  no  statute  in  Oregon  against  maintenance,  and,  by  express 
enactment,  a  valid  oonveyanoe  may  be  made  of  lands  in  the  adverse 
possession  of  another,  while  choses  in  aotion  may  be  sued  on  in  the4 
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name  of  the  assignee.  Or.  Laws,  p.  516,  §  8;  p.  110,  §  27.  It  is  not 
likely  that  this  contract  would  be  held  void  here  for  maintenance. 
Bat  it  is  not  necessary  for  this  court  to  anticipate  the  action  of  the 
state  courts  on  this  question. 

This  contract  was  made  in  California,  and  in  contemplation  of  law 
was  to  be  fulfilled  or  performed  there.  It  has  been  held  in  that  state 
since  1863  that  there  is  no  law  there  against  any  form  of  mainte- 
nance. Mathew8on  v.  Fitch,  and  Hoffman  v.  VaUejo,  supra.  And  the 
contract  being  valid  there,  is  valid  here.  Story,  Conf.  Laws,  §§  242, 
(1,)  270,  280. 

Bat  it  is  contended  that  the  assignment  or  security  taken  for  the 
performance  of  this  contract  related  to  property  in  Oregon,  and  could 
only  be  fulfilled  or  enforced  here,  and  therefore  the  contract  for  the 
loan  ought  to  be  considered  as  made  here,  and  its  validity  tested  by 
the  law  of  Oregon.  But  the  authorities  are  uniformly  otherwise. 
Story,  Conf.  Laws,  §  287;  De  Wolf  v.  Johnson,  10  Wheat.  867.  In 
the  latter  case,  Mr.  Justice  Johnson,  speaking  for  the  court,  says : 

"  Taking  foreign  security  does  not  necessarily  draw  after  it  the  consequences 
that  the  contract  is  to  be  fulfilled  where  the  security  is  taken.  The  legal  ful- 
fillment of  a  contract  of  loan  on  the  part  of  the  borrower  is  repayment  of  the 
money,  and  the  security  given  is  but  the  means  of  securing  what  he  has  con- 
tracted for,  which,  in  the  eye  of  the  law,  is  to  pay  where  he  borrows,  unless 
another  place  of  payment  be  expressly  designated  by  the  contract." 

The  demurrer  is  overruled,  and  the  defendants  have  20  days  in 
which  to  answer. 
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Chicago  Board  of  Trade— Distribution  of  Reports  by  Tbleoraph. 

The  Chicago  board  of  trade  has  the  right  to  decide  to  what  persons  besides 
its  own  members  the  telegraphic  reports  of  its  dealings,  collected  by  its  own 
employes,  shall  be  distributed. 

In  Equity. 

Bisbee,  Ahrens  d  Decker,  for  complainant. 
Williams  &  Thompson,  for  defendants. 

Blodgbtt,  J.  The  bill  in  this  case  was  filed  for  the  purpose  of  ob. 
tainjng  an  injunction  for  restraining  the  defendants  from  breaking 
the  connection  of  the  telegraph  wires  under  their  oontrol  with  cer- 
tain instruments  and  tickers  in  the  office  of  complainant;  the  prin- 
cipal allegations  being  that  complainant  is  a  corporation,  duly  organ- 
ized under  the  laws  of  Illinois,  for  the  purpose  of  dealing  in  grain, 
etc.,  and  carrying  on  a  brokerage  and  commission  business  in  this 
city  in  such  commodities,  and  is  now  engaged  in  such  business;  ihat 
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tho  defendants  own  and  control  lines  of  telegraph  in  and  between  the 
principal  cities  of  the  United  States,  and  especially  in  the  city  of 
Chicago ;  that  defendants  have  placed  in  complainant's  office  certain 
telegraph  instruments  and  tickers  connected  with  their  main  wires, 
whereby  reports  of  the  market  prices  of  grain,  provisions,  stocks,  etc., 
on  the  Chicago  board  of  trade,  and  in  other  cities  and  markets,  are, 
from  time  to  time,  transmitted  to  complainant's  said  office,  for  which 
complainant  has  paid  and  is  still  willing  to  pay  the  customary  and 
reasonable  rates;  that  defendants  have,  without  any  right  to  do  bo, 
given  notice  of  their  intention  to  sever  the  connection  of  their  wires 
with  the  tickers  and  instruments  in  complainant's  office,  and  will  do 
so  unless  restrained  by  order  of  this  court,  whereby  complainant 
wonld  suffer  irreparable  damage  in  its  business. 

On  filing  this  bill  in  the  state  court  an  ex  parte  injunction,  accord- 
ing to  the  prayer  of  the  bill,  was  issued,  which  defendants  here  move 
to  dissolve.  Affidavits  filed  in  support  of  the  motion  show  that  for 
some  time  prior  to  the  first  of  May  last  the  board  of  trade  of  tnis  city 
had  permitted  the  agents  and  employes  of  defendants  to  attend  its 
daily  sessions,  and  collect  and  transmit  reports  of  prices  and  other 
information  of  interest  to  persons  dealing  in  or  desiring  to  deal  in 
such  commodities  as  are  usually  dealt  in  on  the  board  of  trade,  and 
that,  while  defendants  were  so  conducting  such  business  of  collecting 
and  transmitting  market  reports,  the  tickers  and  instruments  in  ques- 
tion were  placed  in  the  office  now  occupied  by  complainant,  but  long 
before  complainant  occupied  such  office  or  was  engaged  in  business 
there.  When  the  instruments  and  tickers  were  placed  there,  one 
White  occupied  said  office  and  did  business  there ;  that  White  left 
the  office  and  one  Martin  became  the  occupant  thereof,  and  that,  un- 
der some  agreement  or  arrangement,  Martin  has  ceased  to  do  busi- 
ness, and  complainant  claims  to  be  his  successor  in  business,  and  to  ' 
succeed  to  all  the  rights  enjoyed  by  the  previous  occupants  of  the 
office ;  that  since  the  first  of  May  last  the  reporters  and  agents  of  the 
defendants  have  been  excluded  from  the  board  of  trade,  and  the  mar- 
ket reports  and  prices  on  the  board  are  now  collected  and  compiled 
solely  by  the  agents  of  the  board,  by  whom  they  are  transmitted  to 
defendant,  with  directions  to  transmit  such  reportB  to  such  persons, 
and  only  such  persons,  as  are  designated  by  the  board  of  trade;  and 
that,  in  pursuance  of  such  new  arrangement,  the  telegraph  company 
claims  not  to  own  the  intelligence  which  is  collected  upon  the  board 
of  trade,  and  submits  that  the  same  belongs  to  the  board  for  dissem- 
ination as  the  board  shall  direct. 

The  board  of  trade  of  this  city  is  a  mere  association  of  persons 
for  their  own  convenience,  who  deal  mainly  as  brokers  and  commis- 
sion merchants  in  grain  and  the  other  products  of  the  country  seek- 
ing a  market  at  Chicago.  Their  franchise  as  a  corporation  allows 
them  to  hold  a  limited  amount  of  property,  and  to  prescribe  rules 
and  by-laws  for  the  government  of  the  members  and  the  transaction 
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of  business  between  them.  Their  sessions  are  not  required  to  be 
public,  and  nothing  is  stated  in  this  bill  showing  or  tending  to  show 
why  persons,  not  members  of  the  board,  have  any  right  to  be  in- 
formed as  to  prices  or  the  extent  of  dealings  at  the  sessions  of  the 
board. 

I  deem  it  sufficient  for  the  purposes  of  this  motion  to  say  that  this 
court  has  heretofore  decided,  in  cases  which  seem  to  me  entirely 
analogous  to  this  in  principle,  that  the  board  has  control  of  its  own 
floor,  and  can  admit  such  persons  as  it  sees  fit ;  that  it  can  make  its 
transactions  wholly  secret,  and  keep  them  within  the  knowledge  of 
its  own  members,  or  make  them  public  so  far,  and  only  so  far,  as  the 
board  itself,  or  its  members  may  see  fit  to  do  so.  A  membership  of 
the  board  is  expensive,  and  an  admission  to  membership  is  wholly 
within  the  discretion  of  the  proper  officers  of  the  association.  In- 
formation as  to  the  condition  of  the  demand  and  prices  for  commod- 
ities dealt  in  on  the  board  in  other  markets  is  collected  and  announced 
among  the  members  of  the  board  during  the  daily  sessions  of  its 
members,  and  this  information,  together  with  reports  of  prices  and 
dealings  between  the  members  at  these  sessions,  if  given  as  a  matter 
of  right  to  any  one  demanding  the  same,  would  give  to  persons  not 
mombers  nearly  if  not  quite  all  the  advantages  of  membership  with- 
out the  attendant  expense  and  responsibility.  Being  made  up  of 
sellers  and  buyers  representing  producers  and  consumers  all  over  the 
country,  there  can  be  ho  danger  but  what  abundant  intelligence  as  to 
prices  and  transactions  on  the  board  will  be  widely  published,  and 
made  part  of  the  current  every-day  news ;  but  it  is  not  this  kind  df 
information  that  the  complainant  wishes.  What  it  demands  as  a 
matter  of  right  in  the  name  of  the  public  is  instantaneous  notice  by 
telegraph  of  all  change  of  prices  on  the  board,  which  can  only  be 
wanted  for  the  purpose  of  conducting  the  operations  of  the  complain- 
ant outside  the  board.  The  people  at  large  cannot,  in  the  nature  of 
things,  have  any  more  interest  in  the  success  of  complainant's  busi- 
ness than  in  that  of  any  other  broker  or  commission  dealer ;  and  the 
demand  by  complainant  that  it  shall  be  offered  by  the  board  the 
facilities  for  business  which  others  only  get  through  their  membership 
of  the  board  seems  to  me  wholly  unwarranted.  I  cannot,  therefore, 
see  that  any  consideration  of  public  policy  should  deny  to  the  board 
the  right  to  decide  to  whom  the  reports  of  its  dealings,  collected  by 
its  own  employes,  shall  be  distributed. 

For  these  reasons,  and  others  more  fully  stated  in  preceding  cases, 
the  injunction  is  dissolved. 

See  Metropolitan  Grain  &  Stock  Exchange  v.  Chicago  Board  of  Trade,  15 
Fed.  Rep.  847;  Bryant  v.  W.  U.  Tel.  Co.JL7  Fed.  Rep.  825,  and  note,  826. 
—[Ed. 
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Houlton  v.  Chafbe  and  others. 

{Circuit  Court,  D.  Rhode  Island.   October  22,  1884 


1.  Specific  Performance — Parties— Truster's  Sale. 

A  bill  of  specific  performance,  filed  by  a  purchaser  at  auction  sale  of  land  by 
a  trustee,  is  founded  upon  a  contract  between  complainant  and  the  trustee ;  and 
other  parties  in  interest,  who  are  strangers  to  the  contract,  should  not  be  made 
parties  defendant. 

2.  Same— Defects  in  Title— Conditions  op  Sale. 

In  such  a  case,  the  printed  conditions  of  sale  govern  the  contract;  and  where 
they  do  not  state  any  defect  in  the  title,  or  purport  to  convey  only  the  trustee's 
right,  title,  and  interest,  the  purchaser  has  a  right  to  expect  and  demand  a  good 
title. 

3.  Bame— Evidence  of  Title. 

It  is  not  sufficient  for  the  trustee  to  show  the  validity  of  the  conveyance  under 
which  he  claims  title,  but  he  must  go  further,  and  make  out  a  good  title,  where 
such  a  title  is  called  for  by  the  terms  of  sale,  and  the  cause  may  stand  over  for 
the  purpose  of  allowing  the  trustee  to  take  further  evidence  as  to  title,  and  to 
obtain  possession  of  the  estate, 

4.  Same— Decisions  of  State  Court— Validitt  of  Deed. 

As  the  federal  courts  are  bound  to  follow  the  decision  of  the  highest  court  of 
the  state  in  the  construction  of  a  state  statute,  the  deed  in  question  in  this  case 
must  be  held  valid;  following  Austin  v.  A.  A  W.  Sprague  Manuf'g  Co.  index 
U,  p.  12. 


,  In  Equity. 

A.  &  A.  D.  Payne  and  A.  M.  Cunningham,  for  complainant. 

C.  Frank  Parkhurst,  Jas.  Tillinghast,  Chat.  Hart,  Benj.  F.  Thurt- 
ton,  and  A.  B.  Patten,  for  defendants. 

Colt,  J.  This  is  a  bill  for  specific  performance.  The  complain- 
ant is  the  purchaser,  at  auction  sale,  of  a  certain  estate  in  South 
Kingstowu,  Rhode  Island,  known  as  "Canonchet,"  from  the  defendant 
Cfaafee,  as  trustee.  The  difficulty  with  the  bill  in  its  present  form  is 
that  it  is  brought  against  other  defendants,  who  are  strangers  to  the 
contract,  on  the  theory  that,  in  determining  the  question  of  title,  it 
is  properdin  an  action  of  this  character,  to  join  all  parties  who  claim 
any  interest  in  the  estate,  and  thus  bind  them  by  the  decree.  This- 
position,  however,  is  not  maintainable.  This  action  is  founded  upon 
a  contract  between  the  complainant  and  the  defendant  Chafee, 
trustee.  Strangers  to  that  contract  cannot  properly  be  made  parties 
in  a  suit  for  its  enforcement.  This  appears  to  be  a  well-settled  and 
fundamental  role  of  equity  pleading. 

When  a  bill  is  filed  for  a  specific  performance,  it  should  not  be 
mixed  up  with  a  prayer  for  relief  against  other  persons  claiming  an 
interest  in  the  estate.  Mole  v.  Smith,  Jac.  490.  The  court  as- 
sumes jurisdiction  in  cases  of  specific  performance  of  contracts,  says 
Chancellor  Cottbnham  in  Taskerv.  Small,  3  Mylne  &  C.  69,  "because 
a  court  of  law,  giving  damages  only  for  the  non-performance  of  the 
contract,  in  many  cases  does  not  afford  an  adequate  remedy.  But 
in  equity,  as  well  as  at  law,  the  contract  constitutes  the  right,  and 
regulates  the  liabilities  of  the  parties;  and  the  object  of  both  pro- 
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cecdinga  is  to  place  the  party  complaining  as  nearly  as  possible  in  the 
same  situation  as  the  defendant  bad  agreed  that  he  should  be  placed 
in.  It  is  obvious  that  persons,  strangers  to  the  contract,  and  there* 
fore  neither  entitled  to  the  rights  nor  subject  to  the  liabilities  which 
arise  out  of  it,  are  as  much  strangers  to  a  proceeding  to  enforce  the 
execution  of  it  as  they  are  to  a  proceeding  to  recover  damages  for  the 
breach  of  it."  This  language  is  quoted  with  approval  by  the  supreme 
court  in  WiUard  v.  Tayloe,  8  Wall.  557,  571.  See,  also,  1  Sugd. 
Vend.  349;  Fry,  Spec.  Pert.  §  79;  De  Hogkton  v.  Money,  L.  R.  2 
Gh.  App.  164.  The  bill  must  be  dismissed  as  to  all  defendants  ex- 
cept Chafee,  trustee. 

Confining  ourselves  to  the  parties  to  the  contract,  the  question 
remains  whether  there  should  be  a  decree  of  specific  performance 
against  Chafee  and  in  favor  of  the  complainant.  The  first  inquiry 
here  is,  what  title  must  Chafee  show?  We  are  of  opinion  that  by 
the  terms  of  the  contract  he  must  make  out  a  good  title.  The  printed 
conditions  of  sale  govern  the  contract.  They  do  not  state  any  defect 
in  the  title,  or  purport  to  convey  only  the  trustee's  right;  title,  and 
interest.  The  purchaser  had,  therefore,  a  right  to  expect  and  de- 
mand a  good  title.  In  contracts  for  the  sale  of  real  estate  an  agree- 
ment to  make  a  good  title  is  always  implied,  unless  the  liability  is 
expressly  excluded,  and  verbal  declarations  at  the  time  of  sale  are 
inadmissible  to  contradict  the  conditions  of  sale.    1  Sugd.  Vend. 


The  next  inquiry  is,  does  Chafee  show  a  good  title?  He  olaims  to 
derive  title  under  a  deed  from  the  A.  &  W.  Sprague  Manufacturing 
Company,  William  Sprague,  Amasa  Sprague,  Mary  Sprague,  Fanny 
Sprague,  and  A.  &  W.  Sprague,  copartners,  in  which  this  estate, 
with  others,  is  conveyed  to  him  upon  certain  trusts.  In  our  opinion 
tbe  trust  deed  sufficiently  describes  this  estate,  and  the  sale  was  made 
under  the  authority  of  the  supreme  court  of  Rhode  Island.  The  va- 
lidity of  the  trust  deed  is,  however,  attacked  on  two  grounds.  It  is 
declared  to  be  void  because  not  legally  authorized  by  the  A.  &  W.  " 
Sprague  Manufacturing  Company.  After  the  various  acts  going  to 
show  a  ratification  on  the  part  of  the  grantors,  added  to  the  fact  tbat 
all  but  a  small  fraction  of  the  creditors  accepted  in  good  faith  the 
notes  issued  under  the  deed,  the  length  of  time  that  has  elapsed,  and 
the  equities  that  have  intervened,  tbe  proposition  that  this  instru- 
ment is  void  because  unauthorized  can  hardly  be  seriously  enter- 
tained in  a  court  of  equity.  Hotel  Co.  v.  Wade,  97  U.  8. 13;  Dimp- 
fel  v.  Railroad  Co.  8  Reporter,  641;  Railway  Co.  v.  McCarthy,  96  U. 
S.  258. 

Again,  it  is  said  the  deed  is  void  as  to  creditors.  This  objection 
is  of  a  more  serious  character.  But  we  are  relieved  from  deciding 
this  question  by  the  fact  that  the  supreme  court  of  Rhode  Island, 
upon  careful  consideration,  has  recently  held  that  the  deed  was  not 
void  under  section  1  of  chapter  173  of  the  Public  Statutes  of  Rhode 
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Island,  as  a  conveyance  made  with  Intent  to  delay,  hinder,  or  defraud 
creditors.  Austin  v.  A .  dt  W.  Sprague  Manufg  Go.  Index  U,  p.  12. 
The  federal  courts  are  bound  to  follow  the  decision  of  the  highest 
court  of  the  state  in  the  construction  of  a  state  statute.  LeffmgweU 
v.  Warren,  2  Black,  599 ;  Walker  v.  State  Harbor  Com' re,  17  Wall.  648 ; 
Fairfield  v.  County  of  Gallatin,  100  U.  8.  47,  52.  With  this  decision 
of  the  state  court  must  fall  those  claims  of  title  based  upon  execu- 
tion Balea  under  attachments  made  subsequent  to  the  date  of  the 
trust  deed. 

The  evidence  shows  that  the  conveyance  to  Chafee  was  made  in 
good  faith;  the  grantors  undoubtedly  expecting  at  the  time,  by  this 
means,  to  pay  their  creditors  in  full  without  exhausting  the  whole 
property.  It  is  clear  that  William  Sprague,  by  virtue  of  this  convey- 
ance, is  estopped  from  setting  up  any  claim  of  title  by  adverse  pos- 
session as  against  the  trustee.  It  is  not  sufficient,  however,  for  the 
trustee  to  show  the  validity  of  the  conveyance  under  which  he  claims 
title.  He  must  go  farther  and  make  out  a  good  title.  The  evidence 
on  this  point  is  defective.-  But  from  all  that  appears  this  can  be 
done.  It  is  necessary,  also,  that  the  trustee  should  give  the  complain- 
ant possession  of  the  estate.  This  is  called  for  by  the  terms  of  sale, 
and  is  properly  demanded  by  the  contract.  Under  the  circumstances, 
the  cause  may  stand  over  for  the  purpose  of  allowing  the  trustee  to 
take  further  evidence  as  to  title,  and  to  obtain  possession  of  the  es- 
tate.   1  Sugd.  Vend.  527.  ' 


1.  Equity— Pleading — Duplicity— Multiplicity. 

A  plea  of  another  suit  ponding  in  a  state  court  for  the  same  cause  of  action, 
and  that  the  United  States  court  has  no  jurisdiction,-becauseuf  the  citizenship 
of  complainant,  is  bad. 

2.  Same— Two  Pleas — Leave  of  Court. 

But  one  plea  can  be  set  up  in  equity  without  express  leave  of  the  court. 

3.  Same— Another  8uit  Pending. 

•  A  suit  in  the  state  court  for  a  divorce  and  a  division  of  the  community  prop- 
erty is  for  a  different  cause  of  action  from  one  by  the  same  parties  in  a  United 
States  court  for  a  decree  declaring  an  alleged  written  contract  of  marriage 
made  in  pursuance  of  section  75  of  the  Civil  Code  of  California  to  be  fraudu- 
lent and  void,  and  asking  to  have  it  canceled,  and  defendant  perpetually  en- 
joined from  claiming  any  right  under  it,  and  cannot  be  pleaded  in  abatement 
of  the  suit  in  the  United  States  court. 

4.  Same— Suit  Pending  in  State  Court. 

A  suit  p -riding  in  a  state  court  cannot  be  pleaded  in  abatement  of  a  suit  in 
a  United  States  court,  as  the  courts  of  the  states  and  of  the  United  States  are 
courts  of  different  jurisdictions. 


Sharon  v.  Hill. 


[Circuit  Court,  D.  California.   October  16, 1884.) 
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5.  8a mb— Equity  Rule  69— Evidence— Hearing  on  Pleadings. 

Where,  after  expiration  of  the  time  allowed  by  equity  rule  69  for  taking  tes- 
timony, a  case  is  submitted  on  bill,  plea  to  the  jurisdiction,  and  replication,  and 
no  evidence  has  been  taken  by  defendant,  on  whom  the  burden  of  proof  rests, 
the  plea  will  be  overruled  for  want  of  evidence. 

Ill  Equity. 

For  facts  of  ease  see  Sharon  v.  HiU,  20  Fed.  Rep.  1. 
W.  H.  L.  Barnes,  for  complainant. 
Tyler  dc  Tyler,  for  defendant. 

Sawyer,  J.,  (orally.)  There  is  but  one  thing  to  do  in  this  ease, 
and  that  is  to  overrule  the  plea.  There  are,  in  fact,  two  pleas :  one 
is  that  another  suit  is  pending  in  a  state  court  for  the  same  cause  of 
suit;  the  other  is  that  the  complainant,  Sharon,  is  a  citizen  of  the 
state  of  California,  of  which  state  the  defendant  is  also  a  citizen,  and 
therefore  that  this  court  has  no  jurisdiction  in  the  case.  If  the  com- 
plainant had  objected  to  the  plea  on  account  of  duplicity  and  multi- 
fariousness, and  set  it  down  for  argument  instead  of  replying,  the 
court  would  have  been  obliged  to  overrule  it  on  that  ground.  But  one 
plea  can  be  set  up  in  equity  without  express  leave  of  the  court.  Story, 
Eq.  PI.  §§  653,  654;  2  Daniell,  Ch.  Pr.-681,  682,  (Perkins*  Ed.)  The 
plea  is  bad  on  that  ground.  The  plaintiff's  counsel  did  not  see  fit  to 
set  it  down  for  argument  on  that  ground,  and  the  objection  is  perhaps 
waived. 

Admitting  the  facts  as  alleged  in  the  plea,  of  another  suit  pending, 
to  be  true,  the  plea  must  be  held  bad  because  the  two  causes  of  suit 
are  not  identical.  The  suit  in  the  state  court  is  for  a  divorce  and  a 
division  of  the  community  property.  The  suit  in  this  court  is  for  a 
decree  declaring  the  written  instrument  set  out  and  claimed  to  be  a 
contract  of  marriage,  made  in  pursuance  of  section  75  of  the  Civil 
Code  of  California,  to  be  fraudulent  and  void;  for  canceling  it  on  that 
ground;  and  for  a  perpetual  injunction  restraining  defendant  from 
claiming  any  rights  under  it.  It  is  true,  the  same  principal  issue  will 
arise  in  both  cases,  but  the  bills  of  complaint  in  the  respective  suits 
call  and  pray  for  entirely  different  and  inconsistent  relief.  They  are, 
therefore,  not  the  same  cause  of  suit;  nor  is  the  relief  sought  in  the  two 
suits  by  the  same  party.  The  first  plea  is  bad,  in  substance,  on  that 
ground.  2  Daniell,  Ch.  Pr,  720,  721.  The  whole  effect  sought  in  the 
second  suit  could  not  be  had  in  the  first,  nor  by  the  same  party.  A 
cross-bill,  at  least,  would  be  necessary,  which  would,  in  effect,  be  an- 
other suit.  The  suit  in  the  state  court  for  divorce  and  a  division  of  the 
community  property  rests,  for  cause  of  suit,  upon  an  alleged  valid 
and  subsisting  contract.  It  can  be  maintained  on  no  other  theory. 
The  complainant  seeks  to  enforce  the  contract  up  to  the  present  mo- 
ment, by  claiming  a  decree  for  her  half  of  the  common  property  un- 
der it;  and  then  to  have  the  contract  dissolved,  as  to  the  future,  upon 
matters  arising  subsequently  to  the  making  of  the  contract;  while 
the  cause  of  suit  in  this  court  is  a  forgery  in  making,  and  fraud  in 
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setting  up,  a  contract  alleged  to  have  never  been  entered  into.  It 
is  sought  to  have  the  pretended  contract  deoreed  to  be  void,  a©  initio, 
as  a  forgery  and  a  fraud.  An  alleged  valid  and  subsisting  contract 
is,  therefore,  the  basis  and  cause  of  one  suit;  and  forgery  and  fraud, 
the  basis  and  cause  upon  which  the  other  rests.  These,  certainly, 
do  not  constitute  the  same  causes  of  suit.  The  causes  of  suit  are 
clearly  not  identical.  It  is  also  bad  on  another  ground :  that  the  suit 
set  up  is  not  pending  in  a  court  of  the  same  jurisdiction.  Id.  It  is 
well  settled  by  the  supreme  court  of  the  United  States  that  a  suit 
pending  in  another  jurisdiction  for  the  same  cause  cannot  be  pleaded 
in  abatement  of  a  suit  in  the  United  States  courts,  and  that  the  courts 
of  the  states  and  of  the  United  States  are  courts  of  different  jurisdic- 
tions. Stanton  v.  Embrey,  93  U.  8.  548,  650;  Gordon  v.  QiLfoU,  99 
U.  S.  169, 178.  Here  there  are  two  jurisdictions — jurisdictions  of  two 
distinct  governments.  One  is  state  jurisdiction,  and  the  other  is  the 
jurisdiction  of  a  national  court.  If  it  were  a  fact  that  a  suit  is  pend- 
ing for  the  same  cause  in  the  state  court, — a  court  of  a  different  sov- 
ereign jurisdiction, — it  would  not  abate  the  suit  here.  The  plea  is 
bad  in  substance  on  that  ground,  and  this  objection  is  taken  in  the 
replication.  This  plea,  conceding  the  facts  set  up  to  be  true  in  fact, 
still  affords  no  ground  for  abating  the  suit. 

But  a  replication  having  been  filed,  taking  issue  on  the  plea  to  the 
jurisdiction,  the  case  is  submitted  for  decision  on  the  pleadings  with- 
out any  evidence.  The  plea  was  filed  April  24, 1884,  The  plaintiff 
joined  issue  by  filing  his  replication  on  May  8, 1884,  taking  issue  on 
the  facts  alleged  in  the  plea.  The  party,  under  equity  rule  69,  pre- 
scribed by  the  supreme  court  of  the  United  States,  had  a  certain  pre- 
scribed time  within  which  he  could  take  testimony.  "Three  months, 
and  no  more,  shall  be  allowed  for  the  taking  of  testimony  after  a 
cause  is  at  issue,  unless  the  court,  or  a  judge  thereof,  shall,  upon 
special  cause  shown  by  either  party,  enlarge  the  time;  and  no  testi- 
mony taken  after  such  period  shall  be  allowed  to  be  read  in  evidence 
at  the  hearing. "  No  extension  of  time  was  given  or  even  applied  for. 
That  rule  is  specific.  The  filing  of  this  plea  to  the  jurisdiction  that 
Mr.  Sharon  is  a  citizen  of  California,  and  the  replication  to  it,  pre- 
sented issues  of  fact.  The  plea  was  filed  early  in  May.  Over  five 
months  have  elapsed  since  the  case  was  at  issue  on  the  plea.  No 
testimony  has  been  taken  and  no  application  for  an  extension  of  time 
was  made.  •  The  three  months  having  expired,  no  testimony  can  now 
be  taken.  It  was  on  that  ground  that  the  case  was  submitted  on  the 
pleadings  without  evidence  by  complainant's  counsel  on  yesterday,  as 
he  had  a  right  to  do,  it  having  been  regularly  set  down  for  hearing 
on  the  calendar  for  that  day,  and  having  been  regularly  called  in  its 
order  for  hearing.  The  burden  of  proof  is  on  the  party  making  the 
allegations  of  the  plea.  As  she  has  no  testimony,  necessarily,  her 
plea  is  not  supported.  The  plea  must,  therefore,  be  overruled  on  that 
ground,  there  being  no  testimony  to  support  it.    These  are  the  points , 
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that  are  submitted  for  decision  now.  I  call  attention  to  the  other 
question,  also,  to  show  what  most  have  been  the  result  as  to  the  first 
plea  on  the  ground  of  duplicity.  The  real  points  in  the  case,  as  now 
submitted,  are,  that  there  is  no  evidence  in  the  case  to  support  the 
second  plea;  consequently,  the  affirmative  being  on  the  party  plead- 
ing the  matter  to  the  jurisdiction,  the  plea  must  be  overruled  for 
want  of  evidence;  and  the  other  plea  in  abatement  is  bad  in  sub- 
stance. The  plea  is  therefore  overruled,  with  costs,  with  leave  to 
answer  to  the  merits  within  30  days. 


Chbwett  v.  Moban  and  others. 

[Circuit  Court,  B.  D.  Mithigan.  1884.) 

Km  Adjudtcata — Claimaoainbt  Estate — Administration  —  Suit  to  Subject 
Keal  Estate  to  Payment  of  Claim. 

After  a  decree  of  the  probate  court  of  Wayne  county,  Michigan,  had  been 
made  closing  administration  of  the  estate  of  O.,  complainant  Hied  her  peti- 
tion in  that  court  praying  that  the  decree  might  be  set  aside,  that  the  admin- 
istration might  be  reopened,  and  that  she  be  allowed  to  prove  her  claim  upon 
a  covenant  of  D.  against  his  estate,  and  after  hearing  her  petition  was  denied. 
Held,  that  complainant  was  not  barred  by  the  proceedings  in  the  probate  court, 
and  that  she  conld  maintain  a  suit  in  equity  to  obtain  satisfaction  against  the 
heirs  at  law  of  D.  out  of  real  estate  descended  to  them. 

In  Equity. 

Matthews,  Justice.  The  former  decision  of  this  court,  overruling 
the  demurrer  to  the  bill  for  want  of  equity,  is  conclusive  of  the  question 
of  the  right  of  the  complainant  to  the  relief  prayed  for,  upon  the 
facts  stated  . in  the  bill.  The  object  of  the  bill  is  to  obtain  satisfac- 
tion against  the  heirs  at  law  of  Peter  Desnoyers,  out  of  real  estate 
descended  to  them,  upon  a  covenant  of  their  ancestor,  notwithstand- 
ing the  fact  that  administration  of  his  estate  in  the  probate  court 
according  to  the  laws  of  Michigan  has  been  settled  and  closed,  and 
the  administrator  discharged,  so  that  no  suit  at  law  or  in  equity 
could  now  be  prosecuted  in  any  state  court  for  the  recovery  of  the 
debt.  The  new  matter  relied  on  as  a  defense  in  the  answer  of  the 
defendants,  and  not  covered  by  the  decision  ef  the  demurrer,  is  that 
the  complainant  is  bound  and  barred  by  the  proceedings  in  the  pro- 
bate court  of  Wayne  county,  Michigan,  where  the  administration  was 
prosecuted.  Whether  this  is  so  or  not,  depends  upon  whether  the 
complainant  became  a  party  to  those  proceedings.  It  is  alleged  that 
she  did  so,  because  on  May  6,  1882,  after  a  decree  of  the  probate 
court  had  been  made  closing  the  said  administration,  the  complainant 
filed  her  petition  in  that  court  praying  that  such  decree  might  be  set 
aside,  that  the  administration  might  be  reopened,  and  that  complain- 
ant might  be  let  in  to  prove  her  claim  against  the  estate ;  that  this 
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petition  was  resisted,  and,  after  hearing,  denied.  In  my  opinion  this 
is  not  an  adjudication  that  answers  the  present  bill.  The  merits  of 
the  claim  as  a  liability  of  the  estate  were  not  passed  on.  The  com- 
plainant did  not  in  fact  become  a  party  to  the  proceeding  by  which 
the  administration  of  the  estate  was  closed  without  the  allowance  of 
her  claim.  The  object  of  her  petition  was  that  she  might  become  a 
party  to  the  proceeding  under  the  administration,  so  as  to  be  per- 
mitted to  present  and  prove  her  claim.  This  was  refused,  the  court 
in  effect  deciding  that  she  should  not  be  allowed  to  become  a  party 
to  the  proceeding  in  that  court.  She  is  not,  therefore,  bound  by  the 
settlement  and  closing  of  the  administration.  It  follows  that  there 
must  be  a  decree  for  the  complainant  according  to  the  prayer  of  the 
bill. 


Baltimore  &  0.  R.  Co.  and,  another  v.  Adams  Express  Co.1 

(Circuit  Court,  E.  D.  Missouri.   October  21,  1884.) 

Common  Carriers— Payment  of  Antecedent  Charges. 

It  is  not  the  duty  of  common  carriers  to  pay  antecedent  charges  on  freight 
tendered  to  them  by  connecting  carriers,  even  where  it  is  customary  to  do  so. 

In  Equity. 

The  bill  states  that  it  is  the  usage  and  custom  among  express  com- 
panies, known  to  and  heretofore  acted  upon  by  the  defendant  and  by 
all  other  express  companies,  "that  when  a  package  of  express  matter 
is  tendered  to  the  connecting  express  company  it  receives  the  same  and 
pays  the  tendering  express  company  the  charges  which  have  accrued 
thereon  for  the  services  rendered  by  it,  and  thereupon  transmits  said 
parcel  to  another  express  company,  or  the  point  of  destination,  if  the 
'  same  is  reached  by  it,  and  collects  the  same,  with  its  own  charges, 
from  the  consignee,"  and  that  the  defendant  and  other  specified  ex- 
press companies,  with  which  the  complainants  "have  heretofore  con- 
ducted a  very  large  business  upon  the  basis  of  the  usage  aforesaid, 
have  combined,  confederated,  and  conspired  for  the  purpose  of  de- 
stroying the  express  business  of  your  orators,  and  for  that  purpose 
have  suddenly,  from  different  points,  given  verbal  and  other  notices 
to  the  agents  of  your  orators  that  on  and  after  the  fifteenth  day  of 
October,  1884,  the  said  companies  would  not  advance  charges  on  ex- 
press matter  transferred  to  them  by  your  orators."  The  other  ma- 
terial facts  are  stated  in  the  opinion  of  the  court. 

Garland  Pollard,  for  complainant. 

Ilum8ey,  Maxwell  oj  Matthews  and  Samuel  Breckenridge,  for  de- 
fendant. 

Treat,  J.,  (orally.)  This  is  an  application  for  an  injunction  to  re- 
strain the  defendants  from  refusing  to  receive  packages  in  the  same 

» Reported  by  Benj.  P.  Rex,  Esq.,  of  the  St,  Louis  bar. 
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manner  they  have  heretofore  received  them,  and  to  compel  them 
to  prepay  the  charges.  It  is  very  well  known  that  like  questions 
have  heretofore  been  presented  to  this  court;,  in  regard  to  which  I 
have  been  a  dissenting  judge.  In  the  conduct  of  business  by  these 
corporations,  or  quasi  corporations,  which  to  a  greater  or  less  extent 
fasten  themselves  upon  the  common  business  of  the  country  through 
railroads  and  otherwise,  very  conflicting  questions  arise,  because  a 
railroad  is  bound,  as  a  common  carrier,  to  perform  all  the  duties  im- 
posed upon  it  as  such.  It  chooses  to  sublet,  if  you  please,  or  fasten 
upon  itself  contracts  with  regard  to  these  outside  corporations,  and 
by  so  doing  puts  itself  in  a  condition  that  subjects  the  public  at 
large  to  obligations  or  difficulties  which,  if  the  railroads  themselves 
performed  what  they  are  required  by  law  to  perform,  the  shippers 
would  be  relieved  of  those  difficulties.  For  illustration,  a  railroad 
exists;  it  is  bound  by  law  as  a  common  carrier  to  perform  its  duties 
through  one  or  the  other  contrivance.  It  fastens  upon  itself  a  fast- 
freight  contract,  or  an  express  contract.  Where  are  its  obligations? 
Is  it  to  relieve  itself  of  those,  and  remit  the  party  to  these  outside 
corporations?  Constant  complications  are  arising  with  regard  to 
such  organizations.'  My  brother  judges  would  say  that  the  courts 
might,  to  a  large  extent,  regulate  the  mode  of  transacting  business, 
each  with  the  other,  and  one  company  enforce  on  the  other  and  en- 
force upon  the  railroads  a  duty,  as  Mr.  Pollard  says,  of  doing  busi- 
ness each  for  the  other  without  discrimination. 

Now,  as  far  as  I  am  concerned  judicially,  I  have  no  faith  in  any 
such  doctrine,  but  authorities  superior  to  myself  have,  and  in  the 
light  of  the  authority  that  is  thus  presented  I  must  pass  upon  the 
question  before  me.  Accepting,  then,  the  proposition  in  the  light  of 
such  authorities,  all  who  aot  as  common  carriers  must  perform  their 
functions  without  discrimination.  Does  that'discriminatton  go  so  far 
as  to  say  that  they  must  pay  antecedent  charges,  and  trust  the  oppor- 
tunity at  the  other  end  of  the  route  of  ever  receiving  anything  ?  Must 
it  advance  to  the  shipping  company  all  prior  expenses  incurred,  and 
run  the  chances  of  ever  collecting  anything  ?  What  is  the  policy  ?  At 
this  end  of  the  line,  so  to  speak,  shall  they  pay  all  these  antecedent 
charges  from  Portland,  Maine,  for  instance,  under  a  G.  0.  D.,  and,  not 
knowing  the  contents  of  the  package,  allow  it  to  go  forward  ?  Is  that 
the  proposition  of  law  ?  If  the  company  at  this  end  of  the  line,  for 
illustration,  has  paid  the  advance  charges,  who  is  responsible  there- 
for? The  shipper  and  the  company  transporting?  The  charges  ad- 
vanced for  the  benefit  of  the  company  from  whom  it  receives,  as  well 
as  for  the  shipper  of  the  article  itself  ?  Suppose  it  does  not  choose 
to  trust  the  shipper  or  the  company.  Suppose  both  are  insolvent — 
utterly  insolvent.  Is  it  bound  to  pay,  day  in  and  day  out,  the  money 
required  in  such  matters,  with  no  possibility  of  receiving  a  sixpence 
remuneration  for  the  transaction  ? 

Now,  I  do  not  know,  in  the  case  here  submitted,  whether  this  dis- 
v.22F,no.l— 8 
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crimination,  if  there  be  each,  does  not  rest  on  a  sound  proposition,  to- 
wit,  that  the  shipping  express  company  cannot  respond  for  the  ad- 
vances. I  do  not  know  how  that  is.  I  think,  from  the  statement 
made  here,  that  nothing  appears  in  regard  to  that  matter.    Is  that  so  ? 

Mr.  PoUard.  I  think  there  is  nothing  said  in  regard  to  the  respon- 
sibility of  the  company;  but  that  is  &  point  that  will,  I  think,  be  con- 
ceded. 

The  Court.  Very  well;  the  defendant  has  a  perfect  right,  and  that 
is  my  judgment,  to  refuse  to  pay  charges  on  shipments  made  to  it  by 
any  express  company  or  any  railroad  company,  unless  a  sufficient 
guaranty  in  some  form  ie  given  to  it  whereby  no  discrimination  may 
occur. 

Mr.  Pollard.  I  suppose  neither  of  these  gentlemen  will  complain 
•that  this  corporation  is  not  responsible  ? 

The  Court.  I  have  to  take  the  case  as  I  find  it.  It  is  not  a  ques- 
tion of  the  responsibility  of  the  railroad.  If  we  take  them,  we  have 
to  take  them  on  the  responsibility  of  the  consignor.  The  part  I  am 
determining,  and  that  is  all  there  is  in  this  case,  is  that  an  express 
company  or  a  railroad  company  is  not  bound  to  prepay  antecedent 
charges  for  anybody.  It  may  or  may  not.  If  it  chooses  to  do  it  for 
one  company,  because  it  considers  it  perfectly  solvent,  it  can  do  it. 
If  it  chooses  to  tloubt  the  solvency  or  responsibility  of  the  other  com- 
pany or  shipper,  it  has  a  right  in  the  conduct  of  its  affairs  so  to  do. 
It  is  not  bound  to  advance  money  for  anybody.  It  has  a  right  to 
transport  goods  without  prepayment  if  it  chooses,  —  I  mean  it  is 
bound  to  do  it,  —  but  without  being  compelled  to  prepay  oharges. 
That  is  my  theory  of  the  administration  of  the  business  in  this  coun- 
try, and  I  shall  refuse  the  injunction.  You  ask  these  companies  to 
advance  payment  for  previous  transportation,  and  they  are  not  bound 
to  advance  anything  to  anybody. 

Mr.  Pollard.  I  understand  your  honor  does  not  put  it  on  the 
ground  that  it  does  not  appear  the  complainants  are  not  responsible 
for  these  oharges  ? 

The  Court.  No;  I  do  not  put  it  on  that  ground.  I  put  it  on  this 
direct  and  positive  ground :  that  no  common  carrier  is  bound  to  pay 
advances  on  packages  brought  to  it  to  be  transported  thereafter,  if  it 
chooses  to  object  thereto. 

Mr.  Pollard.  Whether  it  carries  for  others  or  not? 

The  Court.  Yes;  anybody.  That  is  the  proposition  I  have  been 
contending  for  during  30  years,  and  I  have  been  over  it  so  often 
that  the  older  I  grow  the  more  positive  I  am  in  regard  to  it. 

Mr.  Pollard.  On  that  theory,  of  course,  it  will  .be  of  no  use  to 
amend  the  bill. 

The  Court.  Well,  you  may  amend  it,  and  it  will  be  heard  in  that 
form;  but  I  decide  it  now  on  the  distinct  ground  that  no  common 
carrier  is  bound  to  pay  the  charges  of  a  prior  carrier  at  all. 

Mr.  PoUard.  That  covers  the  ground. 
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The  Court.  That  is  all  there  is  of  it.  It  is  not  bound  to  advance 
money  to  pay  somebody  else.  It  is  the  business  of  the  shipper  to 
look  out  for  that  himself. 

Mr.  Maxwell.  Then  I  understand  the  order  will  be  that  the  appli- 
cation for  an  injunction  is  refused,  and  the  temporary  order  hereto- 
fore issued  dissolved  ? 

The  Court.  Certainly.  As  I  have  already  said,  the  obligation  of 
one  carrier  to  the  other  is  not  that  the  carrier  receiving  the  goods  is 
bound  to  pay  the  advance  charges.  He  may  or  may  not,  at  his  op- 
tion. There  may  be  reasons  why  he  should  pay  for  one  and  not  for 
the  other,  precisely  the  same  as  an  individual  might  be  willing  to 
accept  an  obligation  as  a  matter  of  courtesy  and  not  as  a  matter  of 
duty;  and  if  the  corporation  chooses  to  say,  "I  will  not  advance  your 
charges  for  the  purpose  of  transportation,"  it  has  a  perfect  right  so 
to  do,  and  will  not  be  held  liable  for  the  obligations,  not  only  of  itself, 
but  of  all  the  corporations  over  whose  lines  goods  are  being  shipped 
indefinitely.  For  the  outcome  may  be,  while  it  may  nominally  ap- 
pear that  the  goods  are  of  great  value,  in  reality  they  may  be  of  no 
worth.  Then  what  ?  There  is  the  ordinary  C.  0.  D.  transaction.  It 
has  to  go  back,  necessarily,  seriatim,  to  collect  from  this,  that,  and 
the  other  company  all  their  respective  charges,  and  there  may  be  half 
,a  dozen  intervening  roads  before  it  reaches  the  end.  Why  is  it  bound 
to  carry  that  burden  ?  It  is  not  bound  to  do  it.  That  is  the  view  of 
this  court,  and  has  been  for  30  years,  and  I  still  adhere  to  it. 

There  is  another  proposition  connected  with  this  matter  that  I 
may  as  well  state.  For  illustration,  a  shipment  is  made  by  a  rail- 
road from  Portland,  Maine,  to  Denver,  whereby  there  is  a  through 
shipment  without  any  agreement  between  the  intervening  roads. 
The  original  shipper,  to-wit,  the  Portland,  Maine,  road,  may  be  re- 
sponsible for  the  safe  delivery  at  Benver;  but  suppose  a  road  from 
Kansas  City  to  Denver  is  not  a  party  to  that  agreement,  is  it  to  be 
bound  by  the  arrangement  thus  made  ?  It  is  only  bound  as  a  com- 
mon carrier  from  the  time  the  shipment  came  to  it,  and  not  as  to 
anything  antecedent  thereto.  It  is  not  responsible  for  what  occurred, 
theretofore,  unless  it  is  an  express  party  to  the  contract.  The  appli- 
cation for  this  injunction  will  therefore  be  denied. 
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Blatr  v.  St.  Louis,  H.  &  K.  R.  Co.  and  others.1 

(Circuit  Court,  B.  D.  Missouri.   October  20,  1884.) 

L  CORPOR  ATIONB — f^RAUDOLKNT  CONVETAKCES. 

A  transfer  of  all  the  assets  of  one  corporation  to  another,  whereby,  through  ft 
mere  change  of  name,  an  attempt  is  made  to  defraud  creditors,  or  which  would 
operate  a  fraud,  will  not  be  upheld  as  against  creditors,  and  the  transferee,  if 
he  takes  with  notice,  takes  cum  onere. 

4.  Bake. — Mortgage— Priority. 

If,  In  such  a  case,  the  transferee  mortgages  its  property  to  secure  the  pay- 
ment of  bonds,  the  lien  of  creditors  of  the  old  corporation  upon  the  property 
transferred  will  be  prior  in  right  to  that  of  bondholders  with  notice. 

5.  Same— Ultra  Vires. 

Where  a  railroad  company  was  created  by  a  speoial  act  of  the  general  assem- 
bly of  Missouri,  which  contained  minute  provisions  as  to  the  rights  of  stock- 
holders and  as  to  their  duties  to  each  other,  the  public,  and  the  state,  to  which 
last  annual  reports  were  to  be  made,  and  which  provided  that  the  construc- 
tion of  the  road  was  to  be  begun  within  10  years  and  completed  within  20,  and 
that  a  fair  record  of  the  whole  expense  of  construction  should  be  kept,  and  re- 
served to  the  state  the  privilege  of  purchasing  the  road  after  the  expiration  of 
60  years,  held,  that  the  corporation  had  no  authority  to  transfer  all  its  assets  to 
another  corporation. 

Demurrer  to  Answer  and  Cross-bill. 

The  St.  Louis  &  Keokuk  Eailroad  Company  being  largely  in- 
debted, the  stockholders  and  officers  of  the  company  organized  the 
St.  Louis,  Hannibal  &  Keokuk  Railroad  Company,  to  which  they 
transferred  the  assets  of  the  St.  Louis  &  Keokuk  Railroad  Company, 
in  consideration  of  stock  in  the  new  company.  The  other  material 
facts  are  stated  in  the  opinion  of  the  court. 

Walter  C.  Lamed  and  Theodore  G.  Caaet  for  complainant. 

Geo.  D.  Reynolds  and  Jus.  Carr,  for  defendant. 

Treat,  J.  As  the  allegations  are  necessarily  taken  as  trne  on  the 
demurrers  submitted,  the  question  may  be  briefly  stated :  A  former 
railroad  corporation,  being  largely  indebted,  transferred  to  another " 
corporation  all  of  its  assets.  The  latter  corporation  proceeded  with 
the  contemplated  and  unfinished  work,  taking  possession  of  all  the 
railroad  bed,  etc.,  of  the  prior  corporation,  with  notice  of  the  respond- 
ent's demand,  not  then  reduced  to  judgment.  It  subsequently  issued 
a  mortgage  to  secure  its  bonds,  and  the  plaintiff  filed  his  bill  to  fore- 
close the  same,  with  an  intervening  receiver,  duly  appointed.  The 
bill  makes  the  respondent  a  defendant,  and  he  has  answered,  setting 
np  his  demand,  now  reduced  to  judgment,  and  by  a  cross-bill,  praying 
for  a  decree  establishing  his  demand  as  a  lien  prior  in  right  to  the 
mortgagee,  as  against  so  much  of  the  property  of  the  old  corpora- 
tion as  is  included  in  the  mortgage  by  the  new  corporation,  etc.; 
that  a  transfer  of  the  assets  of  one  corporation  to  another,  whereby, 
through  a  mere  change  of  name,  an  attempt  is  made  to  defraud 
creditors,  or  which  would  operate  a  fraud,  cannot  be  upheld  against 

1  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St  Louis  bar. 
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said  creditors,  and  a  transfer  disabling  it  from  its  corporate  duties  is 
practically  such  a  fraud,  making  transferee  with  notioe  a  trustee, 
taking  cum  onere.  That  doctrine  is  plain,  where  no  intervening 
rights  are  presented.  The  respondent's  claim  in  this  oase  was  at  the 
time  of  the  transfer  a  demand  at  large,  and  whether  to  be  ultimately 
established^  undetermined.  Subsequently,  by  the  judgment  and  de- 
cree of  this  court,  said  demand  was  established  against  both  the  old 
and  new  corporations;  but  it  was  not  then  adjudged  to  be  a  lien  de- 
mand, specifically  or  generally.  The  point  of  the  present  demurrers 
or  "exceptions"  is  to  have  the  decision  of  this  court  as  to  the  rela- 
tive rights  of  the  respondent  and  of  the  bondholders  under  the  mort- 
gage. Had  no  mortgage  interests  intervened,  the  court  would,  in  ac- 
cordance with  decisions  heretofore  rendered,  charge  the  property 
transferred  to  the  new  corporation  with  the  obligations  of  the  old. 
After  the  new  had  received  the  assets  of  the  old,  could  it,  by  mort- 
gaging the  same,  rescue  them  from  the  quasi  trust  under  which  they 
rested,  by  the  interposition  of  mortgages  or  otherwise  ? 

It  is  averred  that  the  mortgagee  had  notice  of  the  existence  of  the 
respondent's  demand  when  the  mortgage  was  accepted,  although  said 
demand  was  not  reduoed  to  judgment  and  a  decree  thereon  had.  The 
case  is  somewhat  anomalous.  Under  the  statute  of  Missouri,  cor- 
porations are  readily  formed,  and,  as  heretofore  stated,  often  formed 
for  the  mere  purpose  of  enabling  an  old  corporation  or  private  par- 
ties to  escape  liabilities,  and  at  the  same  time  transfer  all  assets 
to  a  new  corporation;  thus  practically,  by  a  mere  change  of  name, 
defeat  creditors  and  violate  obligations.  Courts  out  through  all  such 
contrivances  when  designed  to  defeat  honest  claims,  or  when  they 
practically  look  to  that  end,  especially  where  the  stockholders  and 
officers  are  substantially  the  same.  It  has  been  heretofore  held  in 
this  case  that  the  new  corporation  was  charged  with  respondent's 
demand.  Are  the  subsequent  bondholders,  pending  the  judicial  de- 
termination of  plaintiff's  rights,  bound  by  the  outcome  ?  It  is  averred 
that  they  had  notice  thereof.  If  that  be  true,  as  is  confessed,  then 
they  took  their  bonds  subject  to  respondent's  rights,  and  it  may  be 
irrespective  of  notice  under  the  facts  charged.  In  the  answer  and 
cross-bill  there  are  allegations  that  the  amount  of  unpaid  stock  would 
be  sufficient,  if  exacted,  to  meet  all  demands,  the  theory  being  that 
the  mortgagee  and  receiver  should  exhaust  the  remedies  against  de- 
linquent stockholders  before  enforcing  the  mortgage.  That  proposi- 
tion is  untenable.  The  mortgage  covers  the  property  named  therein, 
on  which,  for  security,  the  mortgagee  relies,  but  it  does  not  convey 
any  right  for  delinquent  stock.  His  demand  is  solely  against  the 
property  specifically  mortgaged.  Hence,  so  much  of  the  answer  and 
cross-bill  as  pertains  to  delinquent  stock  is  irrelevant  to  the  present 
issue*  The  respondent  may  resort  thereto,  if  needed,  as  a  judgment 
creditor,  with  which  controversy  the  plaintiff  in  this  suit  has  nothing 
to  do. 
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,  Eliminating  all  extraneous  issues,  the  single  inquiry  is  as  to  the 
respective  rights  of  the  parties  contestant,  under  the  facts  stated. 
The  question  is  not  devoid  of  embarrassment.  The  old  corporation 
transferred  to  the  new  all  its  assets  in  an  uncompleted  enterprise, 
disabling  itself  from  performing  its  corporate  duties.  By  the  facili- 
ties granted  by  the  state  law  concerning  corporations,  the  new  corpo- 
ration, taking  all  of  said  assets,  proceeded  to  finish  a  foa'd  which  the 
old  corporation  had  commenced  and  was  bound  to  construct  under 
the  terms  of  its  charter,  including  many  express  provisions  for  the 
state's  benefit.  In  the  absence  of  a  lien  fastened  on  specific  prop- 
erty a  purchaser  or  mortgagee  would  ordinarily  take  the  same  irre- 
spective of  any  demands  at  large  against  the  vendor  or  mortgagor. 
If  there  were  nothing  further  in  this  case,  the  conclusion  would  be 
easy.  The  court,  however,  is  confronted  with  the  fact  that  there  was 
in  this  case,  to  a  large  extent,  a  mere  formal  change  of  corporate 
names,  under  circumstances,  as  heretofore  decided,  which  made  the 
new  corporation  responsible  for  respondent's  claim  which  has  passed 
into  judgment.  The  old  corporation  had  its  duties  to  perform,  of  a 
public  as  well  as  private  character,  from  which  it  could  not  discharge 
itself  by  a  simple  transfer  of  name  or  property.  The  new  corpora- 
tion, in  taking  said  property,  could  not  escape  its  consequent  liabili- 
ties by  any  subsequent  mortgage.  The  express  assumption  of  re- 
spondent's demand  by  defendant  may  admit  of  question,  inasmuch 
as  the  terms  of  the  conveyance  are  that  the  new  corporation  assumed 
"all  the  debts,  liabilities,  and  obligations  theretofore  made  or  incurred 
by  or  legally  imposed  on  the  said  St.  Louis  &  Keokuk  Railroad  Com- 
pany, for  right  of  way,  station  grounds,  ties,  or  bridging,  and  other  good 
and  valuable  considerations  in  said  conveyance  mentioned."  Was 
not,  however,  the  respondent's  demand,  now  judicially  ascertained, 
one  of  the  obligations  assumed  ?  Such  seems  to  be  a  fair  construc- 
tion of  the  terms  of  said  conveyance ;  but,  if  not  so,  the  general  prin- 
ciple must  control,  viz.,  that  a  grantee  of  corporate  assets,  as  in  this 
case,  takes  cum  onere;  that  it  must,  under  the  facts  disclosed,  be 
treated  as  the  successor  of  the  prior  corporation,  charged  with  a  trust 
as  to  assets  received.  It  is  charged  that  the  bondholders  or  mort- 
gagee knew  of  the  respondent's  demand,  which  is  an  equitable  lien, 
and  prior  in  right.  If  they  had  notice  thereof  they  must  take  subor- 
dinate thereto. 

The  doctrines  laid  down  in  the  following  cases  establish  respond- 
ent's claim  to  priority  against  the  specific  property  transferred: 
Thomas  v.  Railroad  Co.  101  U.  S.  82;  Hibemia  Ins.  Co.  v.  St.  Louis 
d  N.  O.  Transp.  Co.  13  Fed.  Rep.  516;  Harrison  v.  Union  Pacific  Ry. 
Co.  13  Fed.  Rep.  522;  Cass  v.  Manchester  Co.  9  Fed.  Rkp.  640;  Brum 
v.  Merchants1  Co.  16  Fed.  Rep.  140;  Abbot  v.  American  Co.  SB  Barb. 
578.  There  is  also  another  and  controlling  proposition.  The  old 
corporation  was  created  by  special  act  of  the  general  assembly  in 
1857.    Its  provisions  were  minute  and  specific  in  many  essential 
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details,  not  only  as  to  obligations  and  rights  of  stockholders,  but  as 
to  their  duties,  respectively,  to  each  other  and  to  the  public,  particu- 
larly to  the  state,  to  which  annual  reports  were  to  be  made,  etc.  The 
construction  of  the  road  was  to  be  commenced  within  10  years  and 
completed  within  20  years  thereafter;  a  fair  record  of  the  whole 
expense  of  constructing  the  road  to  be  kept,  with  the  privilege  re- 
served  to  the  state  to  purchase  the  same,  at  rates  named,  at  the  ex- 
piration of  50  years.  It  is  clear  that  the  action  of  the  corporation 
in  transferring  all  its  property  thus  formed  was  beyond  its  corpo- 
rate authority,  and  evasive  of  its  chartered  obligations.  The  conclu- 
sive effect  of  what  was  done  was  to  fasten  a  lien  on  the  assets  trans- 
ferred prior  in  right  to  the  mortgages. 
The  demurrers  are  overruled. 


Srlkman  v.  St.  Louis  &  8.  P.  R.  Co.  and  another.    (Two  Cases.)1 


1.  Equity — 8 alb  of  Btock  under  Void  Execution  —  Rights  or  Party  in 
Whose  Name  It  Stands  on  Company's  Books. 

A.  obtained  a  judgment  against  B.,  a  corporation,  and  after  execution  bad 
been  issued  and  returned  nulla  bona,  filed  a  motion  against  C,  falsely  alleging 
tbat  U.  was  a  stockholder  in  B.,  and  was  liable  to  B.  for  payments  due  on  his 
stock,  and  without  any  legal  notice  to  0.,  or  service  of  process  upon  him,  ob- 
tained execution  against  him,  and  levied  upon,  and  sold  at  sheriff's  sale  certain 
shares  of  stock  in  D.,  (a  corporation,)  which  stood  in  C.'sname,  but  part  of  which 
had  long  before  been  sold  by  him,  and  the  certificates  thereof  transferred  to  the 
purchasers.  The  purchasers  at  the  sheriffs  sale  bought  with  notice  of  the  f  pet 
that  that  part  of  said  stock  which  had  been  sold  by  U.,  had  been  so  sold.  It  is 
provided  by  a  by-law  of  D.  tbat  no  transfer  of  its  stock  shall  be  allowed,  ex- 
cept by  the  stockholder  in  person,  or  by  a  properly  constituted  attorney,  and 
that,  at  the  time  of  the  transfer,  the  old  certificates  shall  be  surrendered  and 
canceled'  before  new  ones  are  issued.  The  purchasers  at  said  execution  sale 
seek  to  have  said  stock  transferred  to  them  on  D.'s  books,  In  order  that  they 
may  derive  some  benefit  from  it.  D.  refuses  to  recognise  them  as  owners.  B. 
now  brings  his  bill  to  enjoin  such  transfer,  and  have  the  execution  under  which 
said  stock  was  sold  declared  void.  Held,  that  under  the  above  facte  he  is  en- 
titled to  relief  from  any  further  action  under  said  execution. 

In  Equity.    Demurrer  to  bills. 

The  facts  in  the  cases  are  similar.  The  bills  state,  in  substance, 
that  one  William  C.  Wilson,  defendant,  having  obtained  a  judgment 
against  the  M.  C.  &  N.  W.  R.  Co.  for  about  $ 70,000,  and  had 
an  execution  issued  which  was  returned  nulla  bona,  filed  his  motion 
for  execution  against  complainants  in  the  St.  Louis  circuit  court, 
falsely  alleging  that  complainants  were  stockholders  in  said  company, 
and  liable  in  a  large  sum  for  payments  remaining  due  to  said  com- 
pany on  their  stock,  and  without  any  service  of  process  or  legal  no- 

» Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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tice  to  complainants,  who  were  non-residents,  or  any  appearance  by 
them,  obtained  an  execution  against  them;  and  that  by  virtue  of 
said  execution  the  sheriff  of  said  city  thereupon  levied  upon  and  sold 
certain  shares  of  stock  in  the  St.  Louis  &  San  Francisco  Railroad 
Company,  as  complainants'  property.  In  one  of  the  caseB  it  is  stated 
that  all  of  the  stock  levied  on  and  sold  had  been  sold  by  complain- 
ants, and  the  certificates  of  stock  transferred  to  the  purchasers  before 
said  motion  for  execution  was  made.    In  the  other  case  it  is  stated 
that  part  of  stock  levied  on  had  been  previously  sold,  etc,  by  com- 
plainants, and  that  the  balance  still  belongs  to  them.    In  both  cases, 
it  is  alleged  that  the  purchasers  of  the  stock  sold  at  said  sheriff's  sale 
purchased  that  part  of  the  stock  which  had  been  previously  sold  by 
complainants,  with  notice  of  the  fact  that  it  had  been  so  sold;  that  it 
is  provided  by  a  by-law  of  said  St.  Louis  &  San  Francisco  Railroad 
Company  that  no  transfer  of  stock  shall  be  allowed  except  by  the 
stockholders  in  person  or  by  a  properly  constituted  attorney;  and 
that,  at  the  time  of  the  transfer,  the  old  certificates  shall  be  surren- 
dered and  canceled  before  new  are  issued;  that  the  stock  sold  by 
complainants  as  aforesaid  has  never  been  transferred  on  the  books 
of  the  St.  Louis  &  San  Francisco  Railroad  Company,  but  still  remains 
in  the  name  of  complainants;  but  that  the  purchasers  at  said  sher- 
iff's sale  are  now  seeking  to  have  the  stock  they  purchased  transferred 
to  them  on  the  company's  books.   Wherefore,  the  complainants  pray 
that  the  St.  Louis  &  San  Francisco  Railroad  Company  may  be  en- 
joined from  transferring  said  stock  on  its  books  to  the  purchasers  at 
said  sale,  and  that  the  execution  under  which  the  sale  was  made  be 
declared  void. 

.  Broadhead  dc  Haeussler,  for  complainants. 

Botsford  &  Williams,  for  defendant. 

Treat,  J.,  (orally.)  This  is  a  demurrer  to  the  bill.  Some  very 
important  questions  are  involved  in  these  cases,  but  they  cannot  be 
heard  on  demurrer  at  present.  Both  bills  charge  that  judgment  was 
improperly  obtained,  which,  if  it  should  so  turn  out  to  be  the  fact, 
plaintiffs  will  have  the  right  to  be  heard  in  equity  here.  In  the  one 
caBe  these  parties  plaintiff  say  they  are  the  owners  of  a  portion  of 
the  stock  thus  interfered  with;  in  the  other,  that  they  are  still  on  the 
stock  books  as  the  owners,  though  they  have  parted  with  the  equi- 
table title,  and  that  they  seek,  by  this  bill,  to  protect  the  unknown 
holders  of  these  certificates.  This  court  has  not  been  inclined  to  pass 
upon  that  question.  The  bill  sets  out  an  equity,  which,  if  maintained 
by  proper  proof,  will  give  the  parties  plaintiff  a  right  to  be  heard  to 
prevent  any  further  action  under  these  irregular  executions.  The  en- 
try, therefore,  will  be  that  the  demurrer  be  overruled. 
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LaNdbeth  and  others  v.  Landrkth. 


{Otreuit  Oowrt,  E.  D.  Wiwmsin.  October  27,  1884.) 


Trade-Mark  —  Ubb  of  Surname  —  Parties  of  Same  Namb  —  Deception  and 
Fraud— Injunction. 

While  a  party  cannot  be  enjoined  from  honestly  using  his  own  name  in  ad- 
vertising his  goods  and  putting  them  on  the  market,  where  another  person, 
bearing  the  same  surname,  has  previously  used  the  name  in  connection  with  his 
goods  in  such  manner  and  for  such  length  of  time  as  to  make  it  a  guaranty 
that  the  goods  bearing  the  name  emanate  from  him,  he  will  be  protected  against 
the  use  of  that  name,  even  by  a  person  bearing  the  same  name,  in  such  form 
as  to  constitute  a  false  representation  of  the  origin  of  the  goods,  and  thereby 
inducing  purchasers  to  believe  that  they  are  purchasing  the^goods  of  such  other 
person. 

In  Equity. 

George  Harding  and  Francis  T.  Chambers,  for  complainants. 
Nash  dc  Nash,  for  defendant. 

Dyer,  J.  This  is  a  suit  for  an  injunction  to  restrain  the  defendant 
from  using  a  certain  label  which  the  complainants  allege  they  have 
adopted  as  their  trade-mark  in  the  sale  of  a  certain  variety  of  seeds 
known  as  "Landretha'  Extra  Early  Peas."  A  motion  has  been  made 
for  a  preliminary  injunction,  and,  at  the  present  stage  of  the  case,  I 
do  not  deem  it  necessary  to  do  more  than  to  announce  briefly  and 
quite  informally  my  conclusions  upon  certain  points  concerning  which 
my  mind  is  free  from  doubt.  There  are  some  questions  in  the  case 
upon  which  more  light  may  be  thrown  by  further  and  more  elaborate 
argument,  and  the  disposition  of  which,  I  think,  should  be  postponed 
until  the  hearing  on  the  merits.  At  present,  I  can  hardly  think  the 
defendant  has  not  the  right  to  raise  and  sell  the  seed  known  as 
"Landreths'  Extra  Early  Peas;"  nor  am  I  now  of  the  opinion  that  he 
should  be  restrained  from  putting  the  peas  on  the  market  in  bags  of 
various  sizes,  fastened  in  the  manner  shown,  and  identified  by  such  a 
metallic  seal  as  it  appears  he  now  uses. 

Further,  it  is  not  clear  that  the  defendant  has  not  the  right  to  ad- 
vertise his  peas  as  "Landreths'  Extra  Early  Peas,"  provided  he  does 
so  in  such  manner  as  to  clearly  inform  the  public  that  the  peas  are 
of  his  own  growth  and  production.  It  seems  to  me  this  case  is  not, 
accurately  speaking,  one  of  trade-mark  or  trade-name.  It  is  rather 
a  case  in  which  the  question  appears  to  be  whether  the  defendant,  by 
the  use  of  certain  labels  or  inscriptions  on  the  bags  in  which  his  peas 
are  put  upon  the  market,  is  not  selling  his  own  goods  as  the  goods  of 
Landreth  &  Sons,  of  Philedelphia.  The  complainants,  in  1878, 
placed  upon  their  bags  and  adopted  this  inscription,  printed  in  blue 
ink,  and  in  the  following  form : 
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^tftanteed  to  Co*^ 


Landreths' 
Extra  Early  Peas, 


^edtheSealisanWO^ 


Below  which  is  printed  the  quantity  of  peas  contained  in  the  bag, 
as,  for  instance,  "1-4  Bus.,"  and  the  year.  It  is  very  satisfactorily 
shown  that,  by  this  form  and  character  of  label,  the  complainants' 
bags  have  become  known  and  recognized  by  dealers  and  by  the  pub* 
lie  as  containing  peas  produced  and  sold  by  the  complainant j  ;  and 
it  would  appear  that  this  form  of  designation  of  their  goods  has  be- 
come, by  nse  and  public  recognition,  valuable  to  them.  It  is,  so  to 
speak,  the  recognized  flag  under  which  they  sail  in  the  trade.  The 
defendant,  in  1883,  having  commenced  the  business  of  producing  and 
selling  a  variety  of  peas  which  he  advertises  as  "Landreths"  Extra 
Early  Peas,"  at  Manitowoc,  in  this  state,  placed  upon  the  bags  in 
which  his  peas  were  sold,  the  following  inscription,  printed  in  blue 
ink; 


Below  this  label  is  printed  the  quantity  of  peas  contained  in  the 
bag,  as,  for  example,  "1-4  Bus.,"  and  the  year.  That  this  was  a  sub- 
stantial adoption  of  the  complainants'  label,  in  its  collocation  of  words 
and  general  appearance,  cannot  be  doubted.  The  deviation  is  so 
slight  as  not  to  be  observable,  except  as  the  two  labels  are  placed  side 
by  side.  It  is  equally  clear  that  an  ordinary  purchaser,  accustomed 
to  rely  on  the  inscription  upon  the  complainants'  bags  as  designating 
the  peas  grown  and  sold  by  them,  would  be  readily  led  to  suppose, 
upon  ordinary  observation  of  the  defendant's  label,  that  the  peas  put 
up  in  his  bags  and  sold  by  him  were  the  goods  of  the  complainants.  In 
short,  the  defendant's  label  is  a  very  plain  imitation  of  that  previously 
adopted  by  the  complainants.  There  is  nothing  in  the  defendant's 
label  to  fairly  distinguish  his  production  of  "Landreths'  Extra  Early 
Peas"  from  that  of  the  Philadelphia  producers.  Even  admitting  that 
the  defendant  has  the  right  to  use  the  same  words  as  those  whioh 
constitute  the  complainants'  label,  he  has  no  right  to  use  them  in  such 
form  or  such  style  of  arrangement,  as  to  lead  the  public  to  suppose 
that  the  peas  contained  in  his  bags  are  peas  grown  and  sold  by  the 
complainants.    This  is  so,  without  regard  to  any  question  of  tech- 
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nical  trade-mark  or  trade-name.    The  authorities  in  abundance  de- 
clare this  to  be  the  law. 
In  McLean  v.  Fleming,  96  U.  8.  254,  the  supreme  court  say: 

"Xor  is  It  necessary,  in  order  to  give  a  right  to  an  injunction,  that  a  spe- 
cific trade-mark  should  be  infringed;  but  it  is  sufficient  that  the  court  is  satis- 
fied that  there  was  an  intent  on  the  part  of  the  respondent  to  palm  off-ins 
goods  as  the  goods  of  the  complainant,  and  that  he  persists  in  so  doing  after 
being  requested  to  desist." 

Of  course,  a  party  cannot  be  debarred  from  the  right  to  honestly 
use  his  own  name  in  advertising  his  goods  and  putting  them  on  the 
market,  but  where  other  persons  bearing  the  same  surname  have  pre- 
viously used  the  name  in  connection  with  their  goods,  in  such  man- 
ner and  for  such  length  of  time  as  to  make  it  a  guaranty  that  the 
goods  bearing  the  name  emanate  from  them,  they  will  be  protected 
against  the  use  of  that  name,  even  by  a  person  bearing  the  same 
name,  in  such  form  as  to  constitute  a  false  representation  of  the  or- 
igin of  the  goods.  To  illustrate :  The  complainants  and  the  defend- 
ant bear  the  same  surname.  Each  is  a  dealer  in  "Landreths'  Extra 
Early  Peas."  While  the  defendant  has  the  right  to  use  his  own  name 
in  advertising  his  peas  and  putting  them  on  the  market,  he  has  not 
the  right  to  use  it  in  such  manner  as  to  lead  dealers  and  purchasers 
to  suppose  that,  when  in  fact  purchasing  his  peas,  they  are  purchas- 
ing the  peas  grown  and  sold  by  the  complainants.  Adjudged  cases 
thus  enunciate  the  law.  As  is  stated  in  one  of  them,  "no  man  has 
the  right  to  dress  himself  in  colors,  or  adopt  and  bear  symbols,  to 
which  he  has  no  peculiar  or  exclusive  right,  and  thereby  personate 
another  person,  for  the  purpose  of  inducing  the  public  to  suppose, 
either  that  he  is  that  other  person,  or  that  he  is  connected  with  and 
selling  the  manufacture  of  such  other  person,  while  he  is  really  sell- 
ing his  own."  See,  also,  Holloway  v.  Holloway,  13  Beav.  209.  Many 
other  cases  of  similar  and  uniform  purport  might  be  cited. 

Now,  as  I  have  said,  the  defendant's  label,  is,  as  it  seems  to  me, 
a  palpable  imitation  of  the  complainants'.  In  the  color  of  ink  used, 
in  the  arrangement  of  the  words,  and  in  the  general  style  of  the  label, 
he  has,  so  to  speak,  dressed  his  goods  in  the  garb  previously  adopted 
by  the  complainants.  Whether  intended  or  not,  this  necessarily  op- 
erates as  a  fraud  upon  them,  and  upon  the  public.  If  the  defendant 
has  the  right  to  use  the  same  words  as  those  which  constitute  the 
complainants'  label,  he  ought  to  accompany  them  with  some  clear 
indicia  of  the  source  of  the  goods.  He  seems  to  have  done  so  in  his 
late  issue  of  circulars  and  advertising  cards.  In  the  absence  of  any- 
thing in  the  inscription  he  places  on  his  bags,  distinctly  denoting 
that  be  is  the  producer  and  seller  of  the  peas  in  which  he  deals,  called 
"Landreths'  Extra  Early  Peas,"  he  evidently  leads  or  may  lead  pur- 
chasers to  believe  that  in  purchasing  his  peas  they  are  purchasing  the 
peas  grown  and  sold  by  the  complainants.  This  appears  from  affi- 
davits presented  on  this  motion.   Such  abandonment  of  their  label 
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or  inscription  by  the  complainants  as  deprives  them  of  the  right  to 
be  protected  in  the  nse  of  the  same,  is,  I  think,  not  shown. 

The  case  seems  to  be  a  clear  one  for  a  preliminary  injunction  to 
the  extent  indicated,  and  upon  the  execution  by  the  complainants  of 
a  bond  in  the  usual  form,  in  the  sum  of  $2,000,  with  surety  to  be  ap- 
proved by  the  clerk,  an  injunction,  pendente  lite,  will  issue,  restrain- 
ing the  defendant  from  placing  on  the  bags  used  by  him  in  putting 
his  peas  on  the  market,  a  label  or  inscription  resembling  in  design, 
form,  and  arrangement,  or  collocation  of  identical  words,  the  label  or 
inscription  of  the  complainants,  as  does  the  label  now  used  by  the 
defendant. 

The  printing  of  the  letter  "A"  over  the  word  "Landreths*,"  by  the 
defendant,  on  the  bags  of  peas  more  recently  sent  out  by  him,  does 
not,  in  the  form  and  style  in  which  it  is  printed,  relieve  his  label  of 
its  tendency  to  mislead. 


1.  Trade-Marks — Infringement. 

No  manufacturer  wijl  be  permitted  to  stamp  upon  or  attach  to  his  goods  the 
name  of  another  manufacturer. 

2.  Bake — Name  of  Patent. 

Semble,  that  after  the  expiration  of  a  patent  no  manufacturer  of  the  patented 
article  can  appropriate  the  name,  or  the  principal  part  of  the  name,  of  the  pat- 
ent as  a  trade-mark. 

In  Equity. 

This  is  a  suit  to  restrain  the  defendants  from  advertising  or  sell- 
ing rubber  goods,  not  manufactured  by  the  complainant,  with  the 
name  of  "The  Goodyear  Co."  in  any  manner  annexed  or  attached 
thereto. 

Thos.  T.  Qantt  and  A.  dt  John  F.  Lee,  for  complainant. 

McFarland,  Reynolds  <&  Harrison,  for  defendants. 

Treat,  J.,  {orally.)  The  litigation  connected  with  this  Goodyear 
rubber  business  I  am  fully  conversant  with,  as  the  Reports  are  full 
of  it,  and  during  20  odd  years  I  have  had  to  look  into  the  matter  in 
causes  pending  before  me.  It  seems  to  the  court  this  is  an  effort 'to 
appropriate  the  name,  "Goodyear."  The  patent  has  expired.  Now, 
if,  after  the  termination  of  the  patent,  a  man  can  adopt  the  name  of 
the  patent,  and  use  it  as  a  trade-mark,  he  is,  in  violation  of  the  laws 
of  the  United  States,  getting  an  exclusive  right  which  does  not  belong 
to  him.    The  case  before  Judge  Wallace,  as  I  heard  it  read,  is 

» Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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substantially  between  two  corporations,  in  wbioh  the  Goodyear  Bab- 
ber  Co.  charged  that  the  Goodyear  Rubber  Manufacturing  Co.,  a  de- 
fendant, had  used  the  name  "Goodyear  Rubber  Co.,"  which  it  had  no 
right  to  do.  It  dropped  the  word  "Manufacturing;"  therefore  it  was 
enjoined  by  Judge  Wallace  against  using  the  name  of  that  particular 
corporation.  Now,  Judge  Donahue  has  gone  a  step  further  than  I 
am  willing  to  go,  in  saying  that  any  man  oan  appropriate  "Good- 
year," the  generic  term,  and  thereby  practically  extend  the  patent 
ad  infinitum  by  using  that  name. 

The  name  of  this  corporation  is  "The  Goodyear  Rubber  Co."  The 
quality  of  its  goods  is  offered  as  superior  to  any  other.  Whether  su- 
perior or  inferior  is  a  matter  of  no  consequence.  No  man  has  a 
right  to  use  the  name  and  palm  off  his  goods  marked  in  that  name. 
Has  the  defendant  done  so  ?  It  seems  some  oases  were  bought  of 
boots  and  shoes  with  the  mark  of  "Goodyear"  upon  them.  For  the 
purposes  of  this  case  I  will  say  that  is  all.  I  will  therefore  require 
him  to  keep  an  account  of  all  the  goods  he  sells  under  that  name. 
As  at  present  advised  in  regard  to  it,  I  do  not  think  there  is  any  in- 
fringement of  the  trade-mark,  but  it  will  not  hurt  him  to  keep  an  ac- 
count. If,  after  a  full  development  of  the  facts,  it. turns  out  other- 
wise, he  must  suffer. 

Mr.  Gantt.  You  refuse  the  preliminary  injunction  ? 

The  Court.  I  do;  but  will  cause  the  defendant  to  keep  an  account 
of  all  the  goods  he  sells,  either  in  your  name  or  of  the  "Goodyear  Co." 
In  determining  the  question,  as  at  present  advised,  I  think  one  man 
has  as  good  a  right  to  use  the  name  of  "Goodyear"  as  another. 

Mr.  Gantt.  No  doubt  about  the  word  "Goodyear?" 

The  Court.  Well,  "Goodyear  Rubber  Co."  That  is  the  point. 
Your  name  is  the  "Goodyear  Rubber  Co."  It  will  be  ordered  that 
the  defendant  keep  an  aooount  of  all  goods  by  him  sold  in  the  name 
of  the  Goodyear  Rubber  Co.  or  the  Goodyear  Co. 

Mr.  Gantt.  I  will  ask  that  the  account  include  what  he  has  sold 
or  may  hereafter  sell. 

The  Court.  I  can't  order  him  to  keep  an  acoount  of  what  has 
been  done.  He  will  have  to  account  for  it  if  you  maintain  your  bill. 
But  hereafter  he  will  keep  an  account  of  all  sales  in  those  names. 
That  is  all  I  oan  do  now.  The  rest  will  be  a  matter  of  damages,  if 
you  maintain  your  suit. 
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Short  v.  MoGbudbb  and  another. 

(Circuit  Court,  E.  D.  Virginia.   May  29, 1884.) 


Homesteads — Cahnot  be  Reserved  out  of  Partnership  Pbopkbtt  or  In- 
solvent Firm. 

Under  the  Virginia  homestead  law,  partners  in  an  insolvent  firm  cannot  re- 
serve to  themselves  homestead  exemptions  out  of  partnership  property,  at  tuck, 
to  the  detriment  of  partnership  creditors. 

In  Equity. 

G.  H.  McGruder  and  H.  Condon  were  partners  in  the  retail  shoe 
trade  in  the  city  of  Richmond,  who,  finding  themselves  insolvent,  ex- 
ecuted, on  the  fourth  of  January,  1884,  an  assignment  of  their  stock  in 
trade,  and  all  debts  due  the  firm,  to  Sol.  Gntohins,  by  deed  of  rec- 
ord, and  charged  the  fund  that  should  arise  from'  sales  with  various 
preferences,  which  it  is  unnecessary  to  specify.  Of  the  goods  as- 
signed a  portion  listed  on  Schedule  A  had  been  paid  for,  and  those 
listed  on  Schedule  B  had  not  been  paid  for.  The  two  lists,  A  and 
B,  were  attached  to  the  trust  deed ;  but  the  value  of  the  goods  were 
not  specified  on  these  lists,  and  they  do  not  show  the  aggregate  value 
of  the  goods  embraced  in  each  list.  In  the  state  of  Virginia  home- 
stead exemptions  cannot  be  claimed  out  of  property  which  has  not 
been  paid  for.  The  deed,  among  other  things,  recites  that  "whereas, 
the  said  C.  H.  McGruder  and  H.  Condon,  each  being  a  householder 
and  head  of  a  family,  desire  to  secure  each  for  himself  and  his  fam- 
ily the  benefit  of  their  homestead  exemptions  out  of  such  of  their 
property  as  has  been  paid  for  by  them,"  etc.,  they  "do  hereby  declare 
their  intention  to  claim,  and  do,  each  for  himself,  claim  such  home- 
stead exemptions,  with  a  description  of  the  property  so  claimed  as 
hereinafter  contained;"  and  "whereas,  said  McGruder  and  Condon, 
after  securing  each  to  himself  the  benefit  of  their  homestead  exemp- 
tions, as  above  stated,  desire  to  secure  their  creditors  as  fully  and  as  far 
as  their  means  will  permit  them;  now,  therefore,"  they  go  on  to  assign 
their  stock  in  trade  for  the  purposes  which  they  mention  in  the  deed : 
first,  to  pay  the  necessary  expenses  of  executing  the  trust,  taxes,  etc., 
and  next  they  direct  that  "out  of  the  proceeds  of  sale  of  that  portion 
of  the  property  which  has  been  paid  for,  or  which  might  in  any  way 
be  lawfully  set  apart  and  claimed  as  homestead  exemptions,  the 
trustee  shall  set  apart  four  thousand  dollars,  (two  thousand  dollars 
for  each  partner,)  if  so  much  there  be,  of  such  proceeds  of  such  prop- 
erty, and  pay  the  same  over  to  each  partner  when,  and  not  until,  all 
creditors,  afterwards  mentioned  as  class  first,  shall  be  paid  in  full; 
and  shall  permit  the  partners,  upon  the  same  footing  as  other  pur- 
chasers, to  become  purchasers  of  such  part  of  the  property  embraced 
in  Schedule  A  as  they  may  desire,  and  charge  them  with  the  amount 
of  such  purchases  in  settlement  of  their  homestead  exemptions." 
The  deed  then  proceeds  to  provide  for  the  payment  of  creditors  by 
classes. 
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Legh  R.  Page,  James  Lyons,  and  H.  M.  Smith,  for  plaintiff. 
Coke  &  Piekrell,  for  defendants. 

Hughes,  J.  The  charge  is  that  the  deed  is  fraudulent,  because  it 
reserves  on  its  face  $ 4,000  as  a  first  charge  for  the  benefit  of  the 
grantors.  While  it  is  settled  law  that  a  debtor  in  failing  circum- 
stances may,  by  bona  fide  deed,  assign  his  estate  in  trust  for  the  ben- 
efit of  creditors,  preferring  one  creditor  or  class  of  creditors  to  another, 
yet  it  is  equally  well-settled  law  that,  in  general,  an  insolvent  debtor 
cannot,  in  an  assignment,  make  a  reservation,  at  the  expense  of  his 
creditors,  of  any  part  of  his  property  for  his  own  benefit.  If  he  does, 
the  deed  is  void  for  fraud.  This  deed  manifestly  contains  such  a 
reservation,  and  is  as  manifestly  void,  unless  there  be  something  in 
the  contention  of  defendants  that  the  reservation  is  of  a  homestead 
exemption,  and  that  this  is  allowed  by  law,  and  therefore  does  not 
invalidate  the  deed.  The  proposition  would  be  sound  if  the  grantors 
in  the  deed  were  not  partners  of  a  firm,  if  all  the  property  conveyed! 
in  the  deed  were  not  social  assets,  and  if  the  reservation  made  in  the 
deed  was  not  expressly  and  entirely  made  out  of  the  social  property. 
These  being  all  undisputed  faots,  the  question  of  the  validity  of  the 
deed  resolves  itself  into  this :  Whether  or  not  the  partners  in  an  in- 
solvent firm,  doing  business  and  having  social  effects  in  Virginia, 
can,  under  the  laws  of  Virginia,  reserve  homestead  exemptions  to 
themselves  out  of  partnership  property,  as  partnership  property,  to 
the  detriment  of  creditors.  The  general  question  has  been  discussed 
at  bar  whether  or  not  partners  may  have  homestead  exemptions  out 
of  social  effects.  But  I  do  not  comprehend  how  the  question  can 
arise  at  all  as  a  general  proposition.  The  homestead  exemption  is  a 
creation  of  statute  law.  It  had  no  existence  at  common  law  or  in  the 
general  law  of  any  of  the  states.  It  is  a  creation  of  statute  law,  and 
there  are  probably  as  many  laws  granting  homestead  exemptions  as 
there  are  states  in  the  union,  each  being  more  or  less  peculiar  in  its  es- 
sential features,  in  the  amount  and  character  of  the  homestead  granted, 
in  the  manner  of  securing  and  holding  it,  and  in  other  respects. 
Therefore,  in  adjudicating  rights  of  homestead  exemption,  we  cannot 
safely  look  beyond  the  statutes  of  the  particular  state  in  which  the  par- 
ticular exemption  under  consideration  is  claimed,  or  safely  rely  upon 
the  decisions  of  the  courts  of  other  states  in  their  construction  of  other 
homestead  laws.  I  do  not  think  we  have  in  the  case  at  bar  much  to 
do  with  the  decisions  of  the  courts  of  other  states  on  the  question 
whether  a  partner  in  an  insolvent  firm  may  take  to  himself  a  home- 
stead exemption  out  of  his  firm's  property.  The  current  of  author- 
ity in  the  courts  of  other  states,  and  in  the  courts  of  the  United 
States,  is  strongly  against  such  a  right.  But,  I  repeat,  we  have  lit- 
tle to  do  with  those  precedents.  We  have  to  do  with  the  homestead 
law  of  Virginia,  and  with  that  alone;  and  I  shall  confine  my  view  to 
that  law  exclusively. 

The  question  for  us  is  whether  or  not  the  law  of  Virginia  gives  a 
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partner  a  homestead  exemption  ont  of  the  partnership  property  ot  an 
insolvent  firm.  Let  me  premise  that  there  was  no  separation  of  the 
property  of  the  firm  of  McGruder  &  Condon  for  the  purpose  of  the 
homestead  exemptions  before  their  deed  was  executed.  The  two  men 
did  not  each  select  from  the  property  enumerated  in  Schedule  A  the 
articles  which  he  intended  to  appropriate  as  his  exemption,  and,  oy 
separation,  make  it  his  separate  property,  before  setting  it  apart. 
They  did  nothing  to  put  an  end  to  its  character  as  firm  property.  It 
was  out  of  firm  property,  as  tuck,  that  they  reserved  their  exemp- 
tions. Nay,  it  was  out  of  the  proceeds  of  the  sale  of  firm  property, 
when  it  should  be  sold  as  such,  that  they  made  the  reservation.  There 
was  no  separation.  The  exemption  was  provided  for  ont  of  the  sales 
of  the  property  as  firm  property  so  described.  The  property  remains 
to  this  day  in  the  custody  of  the  trustee  as  firm  property.  It  is  as 
firm  property  that  the  goods  have  come  into  the  custody  of  the  court. 
It  is  as  firm  property  that  we  are  now  dealing  with  it.  There  has 
been  no  separation.  This  muoh  premised,  let  us  look  into  the  law  of 
Virginia  relating  to  homesteads.  The  state  constitution  (section  1, 
art.  11)  gives  the  homestead  exemption  to  the  householder  or  head  of 
family  "out  of  his  real  or  personal  property,  or  either,  including  money 
and  debts  due  him."  The  statute  law  of  the  state  (Code,  c.  183,  §  1) 
repeats  the  language  of  the  constitution,  and  gives  the  exemption  to 
the  householder,  etc.,  out  of  "his  real  or  personal  property,  or  either, 
including  money  and  debts  due  him."  The  statute  contains  sundry 
other  provisions  in  regard  to  real  estate  which  do  not  apply  to  the 
present  suit.  After  these  it  goes  on  to  provide  for  cases  in  which  ex- 
emptions of  real  estate  have  not  been  claimed,  in  whole  or  in  part, 
and  provides,  in  section  11,  that  in  such  cases  the  householder,  etc., 
may  select,  set  apart,  and  hold,  exempt  from  levy,  etc.,  so  much  of 
his  personal  property,  including  money,  etc.,  as  will  not  exceed  in 
value  $2,000,  and  requires  that  "he  shall,  in  writing,  designate  the 
personal  property  so  selected  by  him,  and  each  article  thereof,  affix- 
ing thereto  his  cash  valuation  of  each  article,  and  shall  return  such 
writing  to  the  clerk  of  the  county  court  wherein  he  resides,  to  be  re- 
corded," etc.  And  section  16  of  the  same  chapter  provides  that  every 
householder,  etc.,  who  shall  have  failed  to  select  and  set  apart  a  home- 
stead and  personal  property  as  aforesaid,  and  who  desires  to  avail 
himself  of  the  benefit  of  the  exemptions  provided  for  in  this  act,  etc., 
must  file  an  inventory,  under  oath,  in  the  court  where  the  judgment, 
etc.,  is  obtained,  of  the  whole  of  the  real  and  personal  property  owned 
by  him,  etc.  And  section  17  provides  that  upon  such  inventory,  etc., 
being  completed,  the  said  householder,  etc.,  may  select  from  such  in- 
ventory an  amount  of  such  property  (that  is  to  say,  property  owned 
by  him)  not  exceeding  the  value  of  $2,000,  etc. 

I  cite  these  provisions  for  the  purpose  of  showing  that  the  home- 
stead law  of  Virginia  gives  to  the  individual  householder  or  head  of 
family  an  exemption  out  of  his  own  individual  property,  and  out  of 
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that  alone,  and  that  it  takes  much  pains  to  require  that  he  shall  sep- 
arate it  from  his  general  estate.  There  is  no  provision  of  that  law 
which  can  be  construed  on  the  most  liberal  principles  of  construction 
to  give  to  the  individual  head  of  family  an  exemption  out  of  property 
owued  by  others  than  himself.  He  derives  this  exemption  exclusively 
from  express  statute.  If  a  partner  claims  the  exemption,  he  must 
show  an  express  statutory  grant  of  the  right  to  reserve  it  out  of  part- 
nership effects.  The  homestead  law  of  Virginia  will  be  searched  in 
vain  for  such  a  grant;  and  that  law  not  granting  it,  either  in  terms 
or  by  implication,  the  partner  cannot  reserve  it.  In  this  deed  the 
partners  make  this  reservation,  and  make  it  in  such  a  way  that  the 
reserved  property  oan  come  to  them  no  otherwise  than  out  of  part- 
nership property.  Neither  one  of  the  partners  can  say  that  this  was 
**hU  property."  Their  reservation,  therefore,  of  $4,000  for  their  in- 
dividual benefit  was  illegal,  was  a  fraud  in  law,  and  their  deed  was 
therefore  null  and  void. 
Decree  accordingly. 


1.  Martne  Insurance — General  Average — Separation  op  Cargo. 

Where  the  captain  of  a  sunken  steam-boat  reshipped  a  part  of  his  cargo  on 
another  vessel,  consigned  to  agents  of  his  own,  with  instructions  not  to  deliver 
to  the  original  consignees  except  upon  their  giving  a  general  average  bond, 
and,  having  returned  to  the  port  of  shipment  for  that  purpose,  did  not  notify 
the  consignors,  held,  that  this  was  evidence  of  his  intention  not  to  separate 
that  portion  of  the  cargo  from  the  burden  of  the  general  average,  and  that  it 
was  liable  to  contribution,  notwithstanding  the  sunken  vessel,  when  rained,  re- 
turned to  the  nearest  port  of  safety  for  repairs,  and  did  not  again  take  on  board 
that  part  of  her  cargo,  and  did  not  complete  the  voyage. 
3b  Same  S object — Expenses. 

The  general  average  should  include  all  the  expenses  from  the  disaster,  not 
excluding  those  incurred  for  the  rcshipment  of  another  part  of  tho  cargo  from 
the  port  of  safety  first  reached. 

This  was  a  case  in  equity  by  which  the  owners  of  the  steam-boat 
Robert  Mitchell  sought  te  recover  from  sundry  defendants  their  shares 
of  a  general-average  expense  made  in  endeavoring  to  raise  the  said 
steamer  and  the  cargo  on  board.  The  following  are  the  facts  of  the 
case : 

The  steamer  Robert  Mitchell,  while  on  a  trip  from  Cairo  to  New 
Orleans,  struck  some  hidden  obstruction  in  the  Mississippi  river  at  a 
point  near  Fox  island,  and  sank.  This  island  is  about  60  miles  be- 
low Memphis,  Tennessee.  The  boat  and  cargo  were  in  imminent  peril 
of  total  loss.  She  had  on  board  an  assorted  cargo  of  grain,  flour, 
meal,  hay,  horses,  oil,  and  about  750  bales  of  cotton.    The  latter  was 
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(Oireuit  Court,  W.  D.  Tennessee.   January  17,  1884.) 
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upon  tbe  guards  and  in  the  engine-room  of  the  boat.  There  being,  at 
the  plaee  of  disaster,  no  adequate  means  of  removing  or  protecting 
the  cargo,  or  of  obtaining  any  assistance  by  telegraph  or  letter,  the 
captain  left  the  Mitchell  in  charge  of  the  mate,  with  instructions  to 
keep  the  ootton  and  other  cargo  from  floating  off,  and  to  save  and 
protect  it  so  far  as  could  be  done,  went  to  Memphis,  and  ordered  the 
wrecking  boat,  then  lying  below  St.  Louis,  to  go  at  once  to  the  Mitch- 
ell. He  also  found  the  steam-boat  Ghoteau  at  the  landing,  loading 
for  New  Orleans,  and  engaged  her  at  an  agreed  freight  or  salvage  to 
stop  on  her  down  trip  at  the  place  of  disaster,  and  assist  in  taking 
off  the  cotton  and  other  freight  stowed  upon  the  deck,  as  well  for  the 
purpose  of  lightening  the  Mitchell  and  preparing  to  raise  her  and  the 
remaining  cargo  on  board,  as  for  sending  the  cargo  so  removed  for- 
ward to  its  destination  or  to  a  place  of  better  security.  The  captain 
of  the  Mitchell  accompanied  the  Ghoteau  to  the  place  of  the  accident, 
but  upon  arrival  found  the  condition  of  things  to  have  become  more 
serious;  and  the  Ghoteau  refused  to  receive  and  transport  the  cotton 
except  at  an  advanced  freight  or  salvage.  An  agreement  as  to  price 
was  reached,  and  the  master  and  crew  of  the  Mitchell  assisted  the 
crew  of  the  Ghoteau  to  unload  the  greater  portion  of  the  cotton,  with 
other  freight  which  was  on  the  deck  and  in  the  engine-room,  and 
place  it  upon  the  Ghoteau. 

There  was  no  place  at  or  near  this  point  where  the  cargo  thus  re- 
moved to  the  Ghoteau  could  be  protected  and  saved  from  further  loss 
so  well  or  cheaply  as  by  sending  it  on  to  New  Orleans,  the  port  of 
destination.  The  captain  of  the  Mitchell  shipped  it  all  in  his  own 
name  to  an  agent*  selected  by  him  in  New  Orleans,  with  instructions 
to  deliver  it  to  the  consignees  upon  their  signing  an  average  bond. 
Upon  its  arrival  in  New  Orleans  the  underwriters  of  the  cotton  ob- 
tained possession  of  it  upon  the  payment  of  the  Choteau's  freight,  with- 
out giving  any  average  bond,  they  claiming  that  it  was  not  a  case  for 
a  general  average.  This  cotton  and  other  cargo  received  by  the  Gho- 
teau and  forwarded  to  New  Orleans  did  not  require  for  its  removal 
and  protection  the  aid  of  the  wrecking  boat,  but  it  was  protected  upon 
the  Mitchell  by  her  own  officers  and  crew,  who  assisted  the  crew  of  the 
Ghoteau  in  removing  it  from  the  Mitchell  and  placing  it  upon  the 
Ghoteau.  The  wrecking  boat  was  in  the  mean  time  on  its  way  to  the 
Mitchell,  but  did  not  arrive  there  until  after- the  Ghoteau  left  with  the 
cotton  in  question.  It  did,  however,  arrive  at  the  Mitchell  and  had 
commenced  efforts  to  raise  her  and  the  remaining  cargo  several  days 
before  the  Ghoteau  arrived  at  New  Orleans.  The  cotton  in  question 
was  delivered  to  the  agent  appointed  by  the  captain  of  the  Mitchell, 
and  before  the  same  came  to  the  underwriters  of  the  cotton. 

In  the  raising  of  the  Mitchell  difficulties  not  anticipated  were  en- 
countered, and  portions  of  the  boat  had  to  be  out  away.  The  value  of 
the  boat  and  remaining  cargo  raised  was  but  about  one-third,  the  value 
of  the  boat  and  cargo,  including  the  cotton  in  question.   The  freight- 
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money  of  the  cotton  to  New  Orleans  upon  the  Chotean  was  included 
in  the  average  expense,  but  very  much  the  largest  part  of  the  expense 
was  that  of  the  wrecking  boat,  and  the  efforts  to  raise  the  Mitchell 
and  the  cargo  left  upon  her  after  the  cotton  had  been  placed  upon  the 
Chotean. 

It  is  nsual  in  such  cases  to  employ  a  wrecking-boat,  and  the  deck 
cargo  is  generally  removed  for  the  purpose  of  lightening  the  sunken 
vessel  and  of  thereby  aiding  to  raise  it,  and  the  cargo  remaining  upon 
it  before  the  wrecking  boat  can  effectually  proceed  with  its  work, 
though  in  this  case  the  wreoking  boat  did  not  actually  aid  in  removing 
this  deck  cotton.  The  efforts  to  relieve  the  Mitchell  and  her  cargo, 
however,  were  continuous  from  the  time  of  the  disaster  to  the  raising 
of  the  vessel  with  the  cargo  on  board.  Proof  was  offered  to  show  that 
under  the  circumstances  developed  in  this  case  it  was  the  custom  on 
the  western  rivers  to  embrace  all  the  expenses  claimed  in  the  general 
average  statement. 

Under  these  circumstances  it  was  claimed  by  the  underwriters  upon 
the  cotton  that  the  captain  of  the  Mitchell  had  separated  the  cotton 
from  the  Mitchell  and  put  it  in  a  place  of  security  without  any  inten- 
tion of  again  placing  it  on  her  or  of  completing  his  trip,  and  that  it 
could  not,  therefore,  be  required  to  contribute  for  any  part  of  the  ex- 
penses subsequently  incurred  in  raising  the  Mitchell  and  her  re- 
maining cargo,  as  the  cargo  was  not  taken  or  intended  to  be  taken  on 
board  the  Mitchell,  and  as  she  did  not  complete  her  trip.  The  case 
of  Job  v.  Lang  ton,  6  El.  &  Bl.  790,  and  other  English  and  American 
cases  were  relied  upon  to  sustain  that  position. 

On  the  other  hand,  it  was  contended  that  the  shipment  of  the  cot- 
ton by  the  captain  of  the  Mitchell  in  his  name  to  an  agent  appointed 
by  him,  with  instructions  not  to  deliver  it  without  an  average  bond, 
showed  that  he  did  not  intend  to  separate  it  from  the  general  expense ; 
that  the  owners  of  the  cotton  and  their  underwriters  were  interested 
in  the  saving  of  the  Mitchell  and  her  remaining  cargo,  in  order  that 
the  cotton  might  be  under  the  protection  of  the  general  average  until 
its  arrival  and  safe  delivery  in  New  Orleans  to  the  consignees;  and 
that,  being  so  interested  in  saving  all  that  could  be  saved  as  a  con- 
tributing interest,  the  case  was,  under  the  American  law,  one  of  gen- 
eral average,  and  that  all  the  property  in  peril  at  the  time  of  the  dis- 
aster, and  when  the  efforts  to  protect  and  save  it  were  commenced, 
must  be  taken  into  the  average- as  a  contributory  interest. 

Lincoln  d-  Stevens  and  H.  C.  Warinncr,  for  complainant. 

Clapp  d  Beard,  for  defendants. 

Before  Baxter  and  Hammond,  JJ. 

By  the  Couet,  (orally.)  The  captain  of  the  Mitchell  did  not,  evi- 
dently, intend  to  separate  the  cotton  of  the  defendants  from  the  rest 
of  the  cargo,  nor  to  deliver  it  to  them  at  their  own  risk  after  the  dis- 
aster. Not  only  did  he  ship  it  to  his  own  account,  and  direct  that  it 
should  not  be  delivered  to  the  original  consignees  without  an  average 
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bond,  but,  on  his  coming  to  Memphis,  he  did  not  notify  the  con- 
signors, nor  rely  on  them  to  save  their  shipments.  The  case  is  one  for 
general  average;  and  the  fact  that  the  Mitchell  did  not  complete  her 
trip,  but  returned,  when  raised,  to  the  nearest  port  of  safety  for  re- 
pairs, should  not  defeat  the  contribution  under  the  facts  of  this  case. 
The  custom  to  include  certain  expenses  in  the  general  average  is, 
perhaps,  not  admissible  as  evidence ;  but  in  this  case  there  was,  in 
effect,  one  continuous  effort  to  save  the  sunken  vessel  and  her  cargo, 
and  the  average  should  include  all  the  expenses  from  the  sinking  of 
the  vessel,  not  excluding  those  incurred  for  a  reshipment  of  a  part  of 
the  damaged  cargo  from  Memphis  to  New  Orleans  on  the  Cherokee. 
Decree  accordingly. 


Lindlet  v.  Hunt.1 
(Circuit  Court,  B.  3.  MitsourL   November  1, 1884.) 

Sales — Implied  Warranty  . 

In  sales  of  personal  property,  in  the  absence  of  express  warranty,  where  the 
'buyer  has  an  opportunity  to  inspect  the  commodity,  and  the  seller  is  guilty  of 
no  fraud,  and  is  not  the  manufacturer  of  the  article  he  sells,  the  maxim  of 
caveat  emptor  applies. 

At  Law. 

'  McKeighan  dt  Jones,  for  plaintiff. 
Bbdgett  dt  Dickson,  for  defendant. 

Treat,  J.  Suit  on  a  promissory  note.  The  defense  is  a  failure  of 
consideration  pro  tanto.  That  defense  arises  in  this  way :  The  note 
was  given  for  the  purchase  of  a  second-hand  locomotive,  and  it  is  con- 
tended there  was  a  warranty  of  said  locomotive,  or  a  representation 
as  to  its  efficiency,  on  which  the  defendant  relied.  It  so  happened 
that  after  the  locomotive  was  delivered  and  intermediate  repairs,  that 
said  locomotive  did  not,  without  further  repairs  at  the  cost  of  defend- 
ant, operate  successfully.  The  railroad  retained  said  locomotive.  The 
defendant  in  this  case  is  the  joint  maker  of  the  note,  and  as  such 
liable  therefor,  unless  the  defense  interposed  is  established. 

The  evidence  discloses  that  a  full  test  was  made  by  the  railroad  and 
defendant  with  respect  to  said  locomotive,  and  that  the  same  was 
purchased  on  the  judgment  of  the  defendant  with  respect  thereto,  and 
not  upon  any  representations  made  by  the  plaintiff;  also  that  there 
was  no  warranty.  Hence  the  defense  fails.  J udgment  for  the  plain- 
tiff for  $5,512.50. 

See  Reynold  v.  Palmer,  21  Fed.  Rep.  433,  and  note,  489  [En. 

l  Reported  by  BenJ.  F.  Rex,  Esq.,  of  the  8k  LooU  bar. 
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Boygb  and  another  v.  Bank  of  Uommeboe.' 


(Circuit  Court,  E.  D.  Missouri.   November  1,  1884.) 


Consignor  and  Consignee— Pledge 

Where  a  consignor  draws  a  sight  draft  upon  his  consignee  before  the  latter 
has  sold  the  goods  consigned,  a  pledge  by  the  consignee  of  the  consignment,  to 
secure  a  loan  with  which  to  meet  the  draft  is  valid. 

At  Law. 

Wm.  S.  Bodley  and  J.  JR.  McMahan,  for  plaintiffs. 
Phillips  dt  Stewart,  for  defendant. 

Treat,  J.  This  is  a  suit  as  for  conversion  by  defendant  of  plain- 
tiffs' property.  The  facts  are,  substantially,  that  there  had  been  busi- 
ness relations  between  James  Boyce,  one  of  the  plaintiffs,  and  Catch- 
ings  &  Co.  Thereafter  the  firm  of  James  Boyce  &  Go.  was  estab- 
lished. In  the  course  of  their  dealings  shipments  were  made  by  the 
copartnership  (plaintiffs)  to  said  Catchings  &  Co.,  and  sight  drafts 
drawn  upon  them.  Catchings  &  Co.,  not  having  in  their  hands  funds 
belonging  to  the  plaintiffs  to  meet  said  drafts,  arranged  with  the  de- 
fendant to  secure  funds  sufficient  therefor,  pledging  as  collateral  con- 
signed goods  in  their  hands. 

The  controlling  question  is  as  to  said  pledge,  collateral  to  the  obli- 
gations on  which  the  defendant  advanced  the  amount  of  the  drafts. 
The  doctrine  that  a  factor  cannot  pledge  for  his  private  debts  goods 
consigned  to  him,  is  well  established.  But  when,  in  the  course  of 
dealings  between  consignor  and  consignee,  drafts  are  drawn,  as  in 
this  case,  at  sight,  no  funds  being  in  the  hands  of  the  consignee  to 
meet  the  same,  and  he  causes,  in  the  ordinary  course  of  commer- 
cial business,  said  drafts  to  be  protected  by  pledge  of  the  consigned 
goods,  is  such  pledge  invalid?  Ordinarily,. the  bank  discounting  is 
not  supposed  to  know  the  state  of  accounts  between  drawer  and 
drawee,  therefore  may  require  collaterals.  If  those  collaterals  con- 
sist of  property  directly  involved  in  one  accounting  between  consignor 
and  consignee,  the  discounting  bank  ought  not  to  be  held  by  the  final 
determination  of  the  accounts;  yet,  if  it  knew  that  there  were  ample 
funds  in  the  hands  of  the  consignee  and  drawee  to  meet  the  sight 
drafts,  it  may  be  that  said  bank  would  not  be  entitled  to  receive  and 
hold  the  collaterals  as  against  the  consignor. 

But  the  evidence  discloses  an  entirely  different  condition  of  accounts 
between  consignor  and  consignee,  and  the  bank  itself  knew  nothing 
thereof.  The  case,  simply  stated,  is  this :  The  plaintiffs  drew  sight 
drafts  against  their  consignee,  the  consigned  property  not  having 
been  sold  in  the  intermediate  time.  To  protect  said  drafts  the  con- 
signees negotiated  therefor  with  the  defendant  bank.  That  was  a 
valid  pledge.    The  tender  by  plaintiffs  to  the  bank  of  costs  and 

*  Reported  by  Ben  j.  F.  Hex,  Esq. ,  of  the  St.  Louis  bar.  ...  . 


54 


FEDERAL  REPORTER. 


charges,  with  the  demand  for  tbo  collaterals,  was  not  sufficient,  for 
the  collateral  was  held  lawfully  for  the  amount  of  advances  made  to 
the  plaintiffs.  The  refusal  to  surrender  the  goods  shipped,  without 
a  tender  for  the  full  amount  taxed,  was  rightful.  Hence  there  was 
no  conversion  entitling  the  plaintiff  to  recover. 
Judgment,  therefore,  is  for  the  defendant. 


1.  Taxation— -Interstate  Commerce— Loos  in  Transit. 

Logs  cut  on  lands  owned  by  a  Minnesota  corporation  in  Wisconsin  and  hauled 
down  to  a  river,  and  piled  on  the  ice  to  await  the  opening  of  the  river,  to  be 
floated  down  into  Minnesota,  to  be  there  manufactured  into  lumber,  cannot 
be  considered  as  in  transit  from  one  state  to  another  in  a  commercial  sense, 
and  may  be  assessed  and  taxed  in  Wisconsin. 

2.  Same— Constitotionautv  op  Wisconsin  8tatutb  of  1882. 

Sections  1  and  2  of  the  Wisconsin  statute  of  1882,  regulating  the  assessment 
and  taxation  of  logs  belonging  to  non-residents,  is  not  unconstitutional  as  vio- 
lating the  principle  of  uniformity  in  providing  for  an  assessment  in  April, 
while  logs  belonging  to  residents  are  assessed  in  May,  nor  as  unjustly  discrimi- 
nating against  non-residents. 

3.  Samk— Double  Taxation. 

The  fact  that  lands  on  which  logs  are  grown  are  assessed  for  taxation  in  May, 
and  the  logs  cut  therefrom  are  assessed  for  taxation  in  the  following  April, 
does  not  render  the  tax  on  the  logs  a  second  tax. 

4.  Same— Taxation  in  Another  State— Removal  of  Propebtt. 

Where  a  tax  is  lawfully  levied  on  property  in  one  state,  the  constitutionality 
of  such  tax  is  not  affected  by  the  fact  that  such  property  is  again  subjected  to 
taxation  in  another  state  to  which  the  owner  has  removed. 


J.  N.  &  I.  W.  Castle,  Fayette  Marsh,  and  Clapp  <6  McCartney,  for 
plaintiff. 

George  D.  McDiU,  for  defendant,  with  J.  N.  Searles,  of  counsel. 

Bunn,  J.  This  is  a  general  demurrer  to  the  first  and  third  counts 
of  the  plaintiff's  complaint,  in  an  action  at  law  to  recover  back  taxes 
paid  to  the  treasurer  of  the  defendant  town.  The  facts  in  the  case 
are  briefly  these:  The  plaintiff  is  a  corporation  created  nnder  the 
laws  of  Minnesota,  and  doing  business  at  Stillwater,  in  that  state.  It 
is,  and  for  many  years  has  been,  the  owner  of  large  tracts  of  pine- 
timbered  lands  in  northern  Wisconsin,  and  is  engaged  in  the  lumber- 
ing business,  which  consists  in  cutting  pine  logs  from  the  timber  of 
said  lands  during  the  winter  season  in  each  year,  and  hauling  the 
same  upon  sleds  to  the  different  streams  tributary  to  the  Saint  Croix 
river,  in  Wisconsin,  and  placing  them  upon  the  banks  of  said  streams 
and  upon  the  ice  thereof,  between  the  banks,  and  there  awaiting  high 
water  in  the  spring  to  transport  them  down  said  streams  into  the 
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Saint  Croix  river,  and  thence  through  the  Saint  Croix  lake  to  the  city 
of  Stillwater,  where  they  cut  them  into  lumber,  and  market  the  lum- 
ber in  Minnesota  and  other  states  west  of  the  Saint  Croix  and  Mis- 
sissippi rivers.  This  business,  as  appears  from  the  complaint,  is 
carried  on  upon  a  large  scale  ;  the  logs  so  put  in  by  the  plaintiff  in  one 
winter,  that  of  1881-82,  amounting  to  10,000,000  feet.  It  appears 
clearly  from  the  complaint  that  the  logs  taxed  by  defendant  town 
during  each  winter  were  cut  in  the  town  of  Loraine,  in  Polk  county, 
and  were  put  upon  the  ice  of  the  Clam  river,  between  the  banks  in 
said  town,  for  the  purpose  and  with  the  intention  of  running  them 
down  said  stream  into  the  Saint  Croix  river,  and  thence  to  Stillwater, 
as  soon  as  the  ice  and  snow  should  thaw  out  in  the  spring,  and  there 
should  be  a  sufficient  rise  of  water  in  said  Clam  river  to  float  them. 

In  the  springs  of  1882  and  1883,  on  or  about  April  1st,  while  the 
plaintiff's  logs  were  so  lying  piled  upon  the  ice  of  said  stream  in  said 
town,  the  assessor  of  said  town  put  them  in  his  list  and  entered  them 
for  valuation  and  assessment  for  the  general  state,  county,  and  town 
taxes  for  those  years,  and  afterwards,  the  said  tax  being  duly  ex- 
tended against  said  logs  and  default  of  payment  made,  a  warrant 
was  issued  and  the  plaintiff's  personal  property  seized  for  their  non- 
payment, whereupon  the  plaintiff  made  protest,  and,  to  save  its  prop- 
erty, paid  said  taxes,  amounting  in  all  to  the  sum  of  $1,587.65, 
which  this  suit  is  brought  to  recover  back,  on  the  ground  that  the  logs 
were  not  legally  and  properly  taxable  in  Wisconsin. 

The  first  and,  in  my  judgment,  the  graver  contention  on  the  part 
of  the  plaintiff  is  that  at  the  time  of  their  assessment  the  logs  were 
in  commercial  transit  from  one  state  to  another,  and  were  therefore 
exempt  upon  conceded  principles  of  law,  and  also  that  they  had  so 
become  the  subject  of  commerce  as  to  render  taxation  by  the  state 
authorities  an  unwarrantable  interference,  in  violation  of  the  provis- 
ion of  the  United  States  constitution  which  gives  to  congress  the 
power  to  regulate  commerce  between  the  several  states.  This  is  cer- 
tainly a  very  important  question,  and  I  have  endeavored  to  give  to  it 
the  consideration  which  it  deserves,  and  in  doing  so  have  examined 
all  the  anthorities  I  have  been  able  to  find  on  this  subject.  If  the 
logs  were  in  commercial  transit,  or  their  taxation  was  an  interference 
with  congressional  authority,  they  were  not  taxable.  The  plaintiff 
contends  that  they  became  and  were  in  transit  from  the  time  they 
were  loaded  upon  sleds  in  the  woods  and  started  on  their  destination 
towards  the  river,  to  be  rolled  down  the  banks  thereof  upon  the  ice. 
But  I  am  unable  to  concur  in  this  view,  and  am  of  opinion  that  the 
logs  were  in  no  actual  or  legal  sense  in  transitu  while  awaiting  ship- 
ment down  the  river,  nor  had  they  become  the  subject  of  commerce 
so  as  to  make  the  usual  and  ordinary  taxation  by  the  state  authori- 
ties an  interference  with  the  proper  regulation  of  commerce  by  con- 
gress. 

It  was  a  part  of  the  business  of  the  plaintiff  to  grow  the  timber 
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upon  its  lands  from  which  the  logs  were  made.  They  were  carrying 
on  an  extensive  business  in  Wisconsin,  which  required  the  employ- 
ment of  many  hands  and  teams,  and  the  carrying  on  of  large  opera- 
tions during  five  or  six  months  of  each  year.  These  logs  were  grown 
in  the  township  and  taxing  district  where  they  were  gu\  and  piled 
up  at  the  time  the  tax  was  extended  against  them.  They  had  never 
been  sold,  but  at  the  time  of  the  assessment  still  belonged  to  the 
same  corporation  which  owned  the  land  and  timber  from  which  they 
were  cut.  Though  put  upon  the  ice  of  the  river  with  the  intention 
of  floating  them  down  at  some  future  indefinite  time,  they  were  still 
there,  and  in  the  same  town  and  county  where  they  grew  and  were 
out,  and  how  long  they  would  remain  there,  or  when  they  would  or 
could  be  started  on  their  further  destination  out  of  the  state,  was 
wholly  uncertain.  The  plaintiff  might  change  its  intentions  in  re- 
gard to  shipping  them.  Unless  it  did  so  they  would  doubtless  be  put 
in  motion  whenever  the  floods  came,  whether  the  following  spring  or 
summer  or  fall ;  or,  if  the  water  should  not  be  sufficient  to  float  them 
out  during  that  season,  then  the  next  following  or  some  subsequent 
season,  according  to  the  usual  course  of  such  business.  As  generally 
happens,  some  would  be  floated  out  the  first  season,  and  some  would 
remain  over  and  go  out  during  subsequent  seasons.  I  cannot  think 
that  tbe  act  of  hauling  the  logs  and  piling  them  upon  the  ice  or  upon 
the  banks  of  the  stream,  within  the  town  and  taxing  district  where 
they  grew  and  were  out,  with  the  intention  of  floating  them  out  of 
the  state  whenever  high  water  should  come,  for  the  purpose  of  man- 
ufacture, constitutes  putting  them  in  transitu.  And  I  think  the 
power  which  congress  has  under  the  constitution  to  regulate  com- 
merce, was  never  intended  to  interfere  in  any  degree  or  manner  with 
the  power  of  the  local  authorities  to  tax  personal  property  in  the  dis- 
trict where  the  owner  resides,  or  where  the  property  has  a  legal  situs. 
It  is  not  denied  by  plaintiff's  counsel  that  the  property  had  a  legal 
situs  in  the  town  of  Loraine  from  the  time  the  logs  were  cut  to  the 
time  they  were  hauled  to  the  river;  but  it  is  claimed  they  lost  their 
situs  and  were  in  transit  from  the  time  they  were  started  on  sleds,  or 
other  means  of  conveyance,  to  the  stream  where  they  were  banked. 
I  think  the  legal  situs  continued  during  the  time  they  remained  so 
banked  upon  the  river.  If  so,  the  tax  was  a  proper  one  upon  the 
property  itself  where  situated,  and  was  not  a  tax  upon  commeroe  or 
upon  the  transportation  of  property,  and  had  no  relation  to  the  mat- 
ter of  regulating  commerce  between  the  states,  which  belongs  to  con- 
gress. Suppose  the  plaintiff,  instead  of  using  these  lands  to  grow  pine 
timber,  had  used  them  for  a  farm,  upon  which  they  grew  large  quan- 
tities of  stock  for  market,  and  in  the  winter  should  drive  droves  of 
cattle  from  the  farm  to  this  same  Clam  river,  and  there  feed  and  keep 
them  until  high  water  in  spring  or  summer,  when  they  could  ship 
them  down  the  river  out  of  the  state  to  market.  They  still  belong  to 
the  original  owners,  have  never  become  the  subject  Of  commerce  by 
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being  Bold  or  bartered ;  bat  while  being  so  held,  and  before  shipment, 
the  time  for  the  annual  levy  of  taxes  comes  around,  and  the  assessor 
of  the  town  extends  the  tax  against  them. 

The  case,  in  my  judgment,  would  be  very  like  the  one  at  bar. 
But  I  cannot  think  the  oattle  would  have  lost  their  legal  situs  in  the 
town  where  they  were  raised  and  kept,  or  that  they  would  be  in  transit 
from  this  state  to  another,  in  any  sense  that  would  forbid  their 
being  taxed.  The  mere  intention  in  such  a  case,  where  there  has 
been  no  sale  or  transfer  of  shipping  out  of  the  state  at  some  indefi- 
nite time,  depending  upon  some  circumstance  so  uncertain  as  the 
weather  and  the  floods,  would  not  amount  to  patting  the  property  in 
actual  or  legal  transit  so  as  to  bring  them  within  the  principle  recog- 
nized in  the  adjudged  cases.  See  State  v.  Carrigan,  39  N.  J.  Law,  35 ; 
Blount  v.  Monroe,  60  Ga.  61;  People  v.  Niles,  35  Cal.  282;  Carrier 
v.  Gordon,  21  Ohio  St.  605;  State  v.  Engle,  34  N.  J.  Law,  425; 
Ogilvie  v.  Crawford  Co.  7  Fed.  Rep.  745;  Passenger  Cases,  7  How. 
416;  State  Freight  Tax  Case,  15  Wall.  232;  State  Tax  on  Railway 
Gross  Receipts,  Id.  284;  Conley  v.  Chedic,  1  Nev.  836;  Hurley  v. 
Texas,  20  Wis.  665;  Erie  Ry.  v.  State,  31  N.  J.  Law,  531;  Brown 
v.  Maryland,  12  Wheat.  442;  Crandali  v.  Nevada,  6  Wall.  35;  Almy 
v.  State,  24  How.  169. 

2.  The  next  contention  of  the  plaintiff  is  that  the  statute  of  Wis- 
consin under  which  the  tax  was  levied  is  unconstitutional,  because  it 
violates  the  principle  of  uniformity  which  the  constitution  of  the  state 
provides  for;  and  also  that  it  violates  the  fourteenth  amendment 
to  the  constitution  of  the  United  States,  because  it  discriminates  un- 
justly against  non-residents.  The  general  provision  of  the  Revised 
Statutes  of  the  state  in  regard  to  the  time  of  assessing  property  is 
that  personal  property  shall  be  assessed  as  of  the  first  day  of  May  in 
each  year,  and  real  estate  during  the  months  of  May  and  June.  Sec- 
tion 1040  provides  that  "all  personal  property  shall  be  assessed  in 
the  assessment  district  where  the  owner  resides,  except  as  herein- 
after provided.  If  such  owners  be  non-residents  of  the  state,  but  have 
an  agent  residing  in  this  state  in  charge  of  such  property,  then  the 
same  shall  be  assessed  in  the  district  where  such  agent  resides;  other- 
wise, in  the  district  where  the  same  is  located,  except  as  hereinafter 
provided.  Merchants'  goods,  wares,  commodities  kept  for  sale,  tools 
and  machinery,  manufacturers'  stock,  farm  implements,  cord- wood, 
live-stock,  rind  farm  products,  excepting  grain  in  warehouse,  shall  be 
assessed  in  the  district  where  located.  Saw-logs  and  timber  which 
are  to  be  sawed  and  manufactured  in  any  mill  within  this  state,  which 
is  owned  or  leased  by  the  owner  of  such  logs  and  timber,  shall  be  as- 
sessed as  manufacturers'  stock,  in  the  district  where  such'  mill  may 
be  located.  Saw-logs,  timber,  railroad  ties,  lumber,  and  other  arti- 
cles not  being  manufacturers'  stock,  shall  be  assessed  where  the 
owner  or  his  agent,  in  the  oase  aforesaid,  resides."  This  has  been, 
substantially,  the  law  of  the  state  for  many  years. 
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In  March,  1862,  the  legislature  passed  the  following  act,  which  is 
the  one  under  which,  it  is  alleged,  this  assessment  was  made,  and 
which  is  claimed  to  be  unconstitutional : 

"Section  1.  All  saw-logs,  timber,  railroad  ties,  or  telegraph  poles  cut  in 
this  state,  owned  by  any  person  or  corporation  not  residing  in  this  state  and 
having  no  agent  in  this  state,  shall  be  assessed  in  the  assessment  district 
where  the  same  shall  be  bankod  or  piled  for  shipment  either  by  water  or  rail- 
road. 

"Sec.  2.  It  shall  he  the  duty  of  the  assessor  of  the  assessment  district  in 
which  saw-logs,  timber,  railroad  ties,  or  telegraph  poles,  owned  by  non-resi- 
dents as  aforesaid,  may  be  located,  to  ascertain,  at  anytime  during  the  month 
of  April  in  each  year,  the  amount  of  such  property  in  his  assessment  district, 
by  actual  view,  as  far  as  practicable,  to  fix  the  value  of  said  property  and  as- 
sess the  same  to  the  said  owners  as  other  personal  property  is  valued  and  as- 
sessed." 

It  is  claimed  (1)  that  this  law  violates  the  principle  of  uniformity 
in  providing  for  an  assessment  of  the  logs  of  a  non-resident  at  a  dif- 
ferent time  than  that  provided  in  the  case  of  residents;  (2)  that  for 
the  same  reason  it  discriminates  unjustly  against  the  non-resident. 
But  I  am  of  opinion  that  the  case  does  not  come  within  either  of  these 
principles.  The  constitution  provides  that  the  rule  of  taxation  shall 
be  uniform.  This  would  be  the  law  if  there  were  no  constitutional 
provisions  on  the  subject.  It  is  of  the  very  nature  of  a  tax  that  it 
should  be  assessed  according  to  some  uniform  rule,  otherwise  it  would 
be  confiscation  and  not  taxation.  But  this  does  not  mean  that  the 
time  and  method  of  assessment  shall  be  identical,  but  only  that  after 
the  legislature  has  declared  what  classes  of  property  shall  be  subject 
to  taxation,  the  tax  itself  shall  be  levied  upon  such  property,  or  the 
owners  thereof,  according  to  a  uniform  rate  of  valuation.  It  is  not 
claimed  that  this  has  not  been  done  in  the  present  case.  Indeed,  so 
far  from  setting  up  one  standard  of  valuation  for  one  class  of  persons, 
and  another  for  another  class  possessing  the  same  kind  of  property, 
the  purpose  of  the  law  wonld  seem  to  be  to  bring  about  that  substan- 
tial equality  in  taxation  which  the  common  law  as/well  as  the  con- 
stitution requires.  The  legislature  was  aware  that  the  logs  of  non- 
residents as  well  as  resident  owners  were  liable  to  be  floated  out  of 
the  state  in  the  month  of  April,  or,  if  not  run  out  of  the  state,  might 
become  mixed  with  the  logs  of  other  persons  in  the  different  streams 
in  such  a  manner  as  to  render  it  quite  impracticable  to  take  any  sep- 
arate account  of  them  in  the  month  of  May,  when  the  logs  of  resi- 
dent owners  are  assessed.  Very  often  they  would  be  beyond  the 
jurisdiction  of  the  taxing  officer  of  the  town,  (as  the  plaintiff  alleges 
they  were  in  this  case,)  and  as  the  owner  could  not  be  reached  and 
had  no  local  agent  in  the  state,  escape  taxation  entirely.  The  law, 
by  providing  that  the  situation,  amount,  and  value  of  the  logs  be 
taken  in  April  at  the  place  where  piled  or  banked,  seeks  to  put  non- 
resident and  resident  owners  upon  the  same  footing.  But  it  is  claimed 
that  the  law  which  waits  until  May  before  it  takes  account  of  the  res- 
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ident  owner's  logs,  gives  him  an  opportunity  to  take  his  logs  out  of 
the  state  before  the  tax  is  levied,  and  so  suffers  him  to  escape  taxa- 
tion, while  the  non-resident  owner  is  taxed  before  he  can  get  his 
away.  But  this  argument  proceeds  upon  a  misapprehension  of  the 
statute,  which  makes  ample  provision- for  taxing  the  logs  of  the  resi- 
dent owner,  wherever  they  may  be,  or,  if  sold,  then  the  proceeds. 
Except  in  the  case  when  logs  are  situated  at  some  mill  for  manufact- 
ure within  the  state,  they  are  assessed  to  the  resident  owner,  as  other 
personal  property,  at  the  place  of  his  residence.  And  he  may  be  put 
under  oath,  if  necessary,  and  required  to  testify  as  to  his  property, 
whether  owned  here  or  elsewhere.  This  could  not  be  done  with  non- 
residents. And  hence  the  justice  and  propriety  of  assessing  the  logs 
in  April,  before  they  are  mixed  in  the  streams  with  other  logs  or  car- 
ried beyond  the  jurisdiction  of  the  town.  In  this  way  a  diversity  in 
the  matter  of  time  and  method  brings  about  oquality  in  the  taxation, 
which  is  the  very  essence  of  the  constitutional  provision. 

There  is  one  other  objection  which,  perhaps,  should  be  noticed, 
which  is  that  as  the  law  provides  for  the  taxation  of  the  plaintiff's 
lands  in  May  or  June  of  each  year,  the  laying  a  tax  upon  the  logs  in 
the  following  April  is  a  second  tax  upon  the  same  property  within 
the  same  year  or  tax  period.  This  objection  is  specious,  and  has  no 
solid  foundation.  The  statute  provides  for  the  assessment  of  per- 
sonal property  as  of  the  first  day  of  May  in  each  year,  except  as  to 
saw-logs,  telegraph  poles,  and  railroad  ties  belonging  to  non-resi- 
dents, without  any  agent  in  the  state,  which  may  be  assessed  in  April. 
Ileal  property  is  assessed  any  time  between  the  first  day  of  May  and 
the  time  of  the  sitting  of  the  board  of  review,  which  meets  on  the  last 
Monday  in  June ;  so  that  one  time  is  fixed  for  the  assessment  of  per- 
sonal property,  and  another  for  that  of  real  estate.  But  when  either 
is  once  assessed  it  is  exempt  for  the  usual  taxing  period  of  one  year. 
The  circumstance  that  personal  property  is  manufactured  from  what 
was  once  part  of  the  realty,  and  so  rendered  liable  to  assessment 
twice  within  12  months,  results  in  no  inequality,  injustice,  or  double 
assessment,  and  without  it,  it  is  evident  that  large  quantities  of  this 
class  of  property,  mined  or  manufactured  from  real  estate,  would  es- 
cape taxation  altogether.  The  land  is  assessed,  generally  speaking, 
in  the  month  of  June.  In  the  winter  succeeding,  the  timber  is  cut  off 
and  made  into  logs,  lumber,  or  shingles,  and  in  that  form  is  assessed 
in  April  or  May  of  the  next  year.  The  value  of  these  articles  con- 
sists, partly,  in  the  stumpage,  but  in  still  greater  part,  perhaps,  in 
the  labor  bestowed  upon  it.  In  the  June  following,  when  the  land  is 
again  assessed,  no  account  can  be  taken  of  the  timber  that  has  been 
cut  during  the  year  by  way  of  valuing  it  as  a  part  of  the  land.  So 
that  for  the  two  years  the  owner  is  assessed  upon  his  real  estate  and 
personal  property  for  their  correct  value ;  and  this  would  be  so  for 
any  number  of  years  together.  And  precisely  the  same  principle 
applies  to  resident  as  to  non-resident  owners. 
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There  is  certainly  na  injustice  in  the  principle  of  taxing  saw-logs 
belonging  to  non-residents,  provided  there  is  no  unjust  discrimina- 
tion made  between  them  and  resident  owners.  They  have  the  same 
privilege  as  residents,  of  which  they  avail  themselves  largely,  of  buy- 
ing and  holding  pine  lands  in  the  state.  Daring  several  months  of 
the  year  they  carry  on  large  operations  in  logging  and  lumbering. 
While  so  engaged  they  are  entitled  to  the  same  measure  of  protection 
in  their  person,  property,  and  business  as  residents.  They  have  all 
the  benefits  of  a  uniform,  just,  and  stable  government.  In  consider- 
ation for  the  security  to  person  and  property  which  the  law  thus 
yields  them,  they  are  required  to  pay  taxes  upon  their  property  in 
the  same  manner  as  residents  of  this  state.  It  is  true,  as  a  general 
rule,  that  personal  property  is  supposed  to  follow  the  person  of  the 
owner,  and  be  properly  taxable  where  he  resides.  But  many  of  the 
states  have  adopted  the  principle  of  assessing  cumbrous  articles  like 
saw-logs  and  manufacturers'  stock  at  the  place  where  kept,  and  where 
it  has  a  legal  situs.  It  is  evident  that  these  two  rules  for  taxation 
may  sometimes,  in  case  of  nou -residents,  result  in  taxation  of  the 
same  property  in  two  states  in  the  same  year;  and  in  this  case  it  is 
alleged  as  a  reason  for  recovering  back  the  tax  paid,  that  the  plain- 
tiff was  liable  to  assessment  upon  these  logs,  and  was  so  assessed  in 
Minnesota.  But  it  is  evident  that  the  validity  of  the  law  in  this 
state  can  in  no  way  depend  upon  what  the  law  and  practice  of  taxa- 
tion may  be  in  another  state.  The  logs  being  grown  and  having  an 
actual  situs  in  this  state,  and  being  subject  to  the  jurisdiction  of  the 
taxing  officers  when  the  tax  was  levied,  such  jurisdiction  cannot  be 
divested  by  any  subsequent  event  brought  about  by  the  act  of  the 
party  himself  in  taking  the  logs  out  of  the  state  subsequent  to  the 
levy.  Either  it  is  lawful  to  tax  the  logs  in  Wisconsin  or  it  is  not. 
If  lawful  at  all,  the  mere  circumstance  that  the  owner,  after  the  tax 
is  levied,  voluntarily  takes  them  into  another  state,  where  they  are 
also  taxed,  can  have  nothing  to  do  with  the  question  of  the  constitu- 
tionality of  the  tax  here.  Such  consideration  would  be  more  properly 
addressed  to  the  wisdom  and  discretion  of  the  legislature  of  Minne- 
sota. 

Demurrer  sustained. 

See  Schulenberg-BoecTceler  Lumber  Co.  v.  Town  of  Hayioard,  20  Fed.  Kep. 
422.— [Ed. 
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Ebstein  and  another  v,  Rothschild  and  another. 


(Circuit  Court,  B.  D.  Michigan.  1884.) 


Pbactice — Attachment — Defective  Affidavit— Amendments — Rbv.  Bt.  914, 
915,  938, 939. 

Where  a  writ  of  attachment  has  been  issued  in  a  suit  instituted  in  the  circuit 
court  of  the  United  States  on  a  dofective  affidavit,  the  court  may,  when  right 
and  justice  require  it,  allow  such  affidavit  to  be  amended,  although,  under  the 
statutes  of  the  state,  in  which  the  circuit  court  is  held,  the  state  court  would 
have  no  power  to  allow  such  an  amendment. 


Matthews,  Justice.  On  March  11,  1884,  the  plaintiffs,  citizens  of 
New  York,  commenced  an  action  in  this  court  against  the  defendants, 
citizens  of  Michigan,  and  caused  a  writ  of  attachment  to  issue,  which 
was  returned  served  by  the  seizure  of  certain  personal  property.  The 
affidavit  on  which  the  writ  was  issued  stated  that  "the  defendants 
mentioned  in  said  writ  are  indebted  to  the  said  plaintiffs  in  the  sum 
of  six  hundred  sixty-seven  and  16-100  dollars,  as  near  as  may  be,  over 
and  above  all  legal  set-offs;  that  deponent's  knowledge  of  such  indebt- 
ness  is  based  upon  statements  and  admissions  made  to  deponent  by 
one  of  said  defendants. "  It  contains  no  other  statement  describing  the 
origin  or  nature  of  the  indebtedness,  and  omits  the  allegation  that  it 
was  due  upon  contract,  express  or  implied.  The  statute  of  Michigan 
(How.  Annot.  St.  §  7987)  provides  that,  "before  any  such  writ  of 
attachment  shall  be  executed,  the  plaintiff,  or  some  person  on  his  be- 
half, shall  make  and  annex  thereto  an  affidavit  stating  that  the  de- 
fendant therein  is  indebted  to  the  plaintiff,  and  specifying  the  amount 
of  such  indebtedness,  as  near  as  may  be,  over  and  above  all  legal 
set-offs,  and  that  the  same  is  due  upon  contract,  express  or  implied, 
or  upon  judgment,  and  containing  a  further  statement  that  the  de- 
ponent knows,  or  has  good  reason  to  believe,  either,"  etc. 

On  Maroh  14,  1884,  the  defendants  filed  a  petition  for  the  disso- 
lution of  the  attachment',  denying  those  allegations  of  the  affidavit 
which  charged  fraud,  and  which  constituted  the  grounds  of  the  attach- 
ment. The  issue  raised  in  this  proceeding  was  referred  to  a  commis- 
sioner to  take  and  report  the  testimony,  and  afterwards,  coming  on 
to  be  heard  before  the  court,  the  application  to  dissolve  the  attach- 
ment on  the  merits  was  denied.  In  the  mean  time,  on  March  25, 
1884,  the  defendants  entered  their  general  appearance  to  the  action. 
On  April  11,,  1884,  they  moved  to  quash  the  writ  of  attachment  on 
the  ground  of  the  insufficiency  of  the  affidavit  in  omitting  the  allega- 
tion that  the  indebtedness  alleged  was  due  upon  contract,  express  or 
implied,  or  upon  judgment.  This  was  after  the  motion  to  dissolve 
the  attachment  on  the  merits  had  been  denied.  Thereupon  the  plain- 
tiffs moved  to  amend  the  original  affidavit  and  proceedings,  upon  af- 
fidavits filed  showing  that  the  omission  of  the  allegation  that  the 
indebtedness  was  due  upon  a  contract,  was  owing  to  the  inadvertence 
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of  the  stenographer  employed  by  plaintiffs'  counsel  in  writing  ont  the 
affidavit  from  notes  taken  from  dictation,  which  omission  was  not  ob- 
served when  the  affidavit  was  sworn  to,  and  that,  in  point  of  fact, 
the  indebtedness  was  due  upon  contract.  The  amendment  was  al- 
lowed by  the  court,  and  an  order  made  granting  the  plaintiff  leave 
to  hie  an  amended  affidavit,  nunc  pro  tunc,  as  of  the  date  of  the  issu- 
ance of  the  attachment,  and  the  motion  of  defendants  to  quash  the 
attachment  was,  at  the  same  time,  denied,  reserving  leave,  however, 
to  have  a  rehearing  of  the  whole  matter.  That  reargument  has  now 
been  had,  upon  which  the  motions  to  amend  and  to  quash,  respectively, 
have  been  submitted  for  decision.  The  motion  for  leave  to  amend 
the  affidavit  is  resisted  on  these  grounds :  (1)  That  an  affidavit  con- 
forming to  the  statute  in  all  essential  particulars  is  the  foundation 
of  the  jurisdiction  of  the  court  to  issue  the  writ,  and  is  therefore  in 
its  nature  not  capable  of  amendment;  (2)  that  by  the  statutes  of 
Michigan,  as  construed  by  the  supreme  court  of  the  state,  the  affida- 
vit in  attachment  is  not  permitted  to  be  amended,  and  the  law  of 
Michigan,  by  aot  of  congress,  is  made  obligatory  upon  this  court. 

On  the  other  hand,  it  is  not  denied  that  under  the  laws  of  Michi- 
gan the  affidavit  originally  made  in  the  present  case  is  defective ;  so 
that,  on  motion  made  at  the  proper  time,  if  not  amended  by  leave  of 
court,  the  writ  of  attachment  would  have  been  quashed  as  errone- 
ously issued ;  but  it  is  at  the  same  time  insisted  that  this  defect  does 
not  go  to  the  jurisdiction  of  the  court,  and,  being  merely  an  error  in 
procedure,  was  waived  by  the  appearance  of  the  defendants  in  the 
motion  to  dissolve  the  attachment  on  the  merits;  and  that,  in  the 
discretion  of  the  court,  on  good  cause  shown,  the  affidavit  may  be 
amended  so  as  to  have  effect  as  if  it  had  been  originally  issued  in 
that  form.  It  must  be  oonceded  that  the  supreme  court  of  Michigan, 
in  numerous  decisions,  have  declared  that  the  statutory  proceedings 
in  attachment  are  stricti  juris;  that  they  are  proceedings  in  rem,  and 
that  the  affidavit  is  jurisdictional.  It  follows  that,  in  the  local  juris- 
diction of  that  state,  an  affidavit  defective  in  substance  is  not  the 
subject  of  amendment,  as  without  a  sufficient  affidavit  there  is  no 
jurisdiction  in  the  court,  and  the  writ  of  attachment  is  void.  In 
Matthews  v.  Densmore,  43  Mich.  461,  S.  G.  5  N.  W.  Bep.  669,  it  was 
decided  by  that  court  that  the  writ  of  attachment  was  void  if  the 
affidavit  was  defective,  not  only  under  the  general  law  relating  to 
attachments  when  the  suit  is  begun  by  that  writ,  but  also  under 
the  amendatory  aot  of  1867,  which  permits  the  writ  to  issue  in  suits 
previously  begun  by  summons  served  on  the  person  of  the  defendant; 
and  in  an  unreported  case,  (Howard  v.  David  D.  Pratt,  Circuit  Judge, 
etc.,)  decided  at  the  January  term,  1882,  it  was  held  that  a  defective 
affidavit  in  garnishment  could  not  be  amended,  even  when  the 
omitted  allegation  sought  to  be  supplied  was  found  in  the  affidavit 
for  attachment  in  the  same  suit;  the  court  saying:  "The  general 
statute  of  amendments  does  not  authorize  the  filing  of  a  substituted 
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affidavit  in  garnishment  or  attachment  proceedings."  This,  how- 
ever, was  not  always  the  law  in  Michigan.  A  statute  passed  in  1839, 
supplementary  to  the  attachment  law  then  in  force,  provided  as  fol- 
lows: "Bnt  no  writ  of  attachment  shall  be  quashed  on  account  of 
any  defect  in  the  affidavit  on  whioh  the  same  issued,  provided  that 
the  plaintiff,  his  agent  or  attorney,  shall,  whenever  objection  may 
be  made,  file  such  affidavit  as  is  required  by  law." 

When  the  Revised  Statutes  of  1846  were  adopted,  and  whioh  are  re- 
adopted  in  the  subsequent  compilations  and  are  now  in  force,  this 
provision  of  the  act  of  1839,  it  appears,  was  dropped,  and  the  general 
provision  authorizing  amendments  was  never  applied.  It  necessarily 
follows,  however,  that  while  the  act  of  1839  was  in  force  it  could  not 
have  been  thought  that  the  affidavit  was  jurisdictional  in  the  sense 
now  held,  that  any  substantial  defect  in  it  made  it  void,  for  otherwise 
it  would  not  have  been  made  capable  of  amendment.  So  that  the 
effect  adjudged  to  result  from  omitting  the  act  of  1839  from  subse- 
quent revisions  of  the  attachment  law  seems  to  have  been  a  complete 
change  in  the  character  of  that  proceeding  under  it.  It  is,  then,  the 
doctrine  enforced  by  the  courts  of  Michigan  that  a  writ  of  attach- 
ment is  void  unless  supported  by  an  affidavit  conforming  in  all  ma- 
terial respects  to  the  strict  requirements  of  the  statute,  from  which 
the  conclusion  is  deduced  that  the  affidavit  itself,  being  the  foundation 
of  jurisdiction,  cannot  be  the  subject  of  amendment.  But  this  is  not 
the  doctrine  of  the  courts  of  the  United  States  in  the  case  of  Mattliews 
v.  Densmore,  109  U.  S.  216,  S.  C.  3  Sup.  Ct.  Rep.  126.  The  supreme 
court  of  tho  United  States  reversed  the  supreme  court  of  Michigan 
on  this  very  point,  and  held  that  the  jurisdiction  of  the  court  over 
the  property  taken  by  virtue  of  the  writ  of  attachment  did  not  at  all 
depend  upon  the  regularity  or  sufficiency  of  the  affidavit;  all  ques- 
tions of  that  character  being  questions  merely  of  error  in  procedure. 
And  the  principle  was  then  considered  to  have  been  fully  established 
in  Cooper  v.  Reynolds,  10  Wall.  308 ;  and  that  such  is  the  general  rule, 
embracing  the  power  of  amendment,  appears  also  from  TUton  v. 
Gofield,  93  U.  S.  163.  In  that  case  a  statute  of  the  territory  of  Col- 
orado permitted  amendments  in  attachment  proceedings  as  was  for- 
merly done  in  Michigan.    In  addition,  the  court  said : 

"Allowing  amendments  is  incidental  to  the  exercise  of  all  judicial  power, 
and  is  indispensable  to  the  ends  of  justice.  Usually,  to  permit  or  refuse  rests 
in  the  discretion  of  the  court,  and  the  result  in  either  case  is  not  assignable 
for  error.  *  *  *  Where  no  local  statute  or  rule  of  local  law  is  involved, 
the  power  to  amend  is  the  same  in  attachment  suits  as  in  others.  Cases  of  this 
kind,  too  numerous  to  be  cited,  may  be  found,  in  which  amendments  in  the 
most  important  particulars  were  permitted  to  be  made." 

But  it  is  argued  there  is  a  rule  of  local  law  administered  by  the 
courts  of  Michigan  which,  by  adoption  by  the  Statutes  of  the  United 
States,  becomes  also  the  law  of  this  court.  Seotion  914,  Rev.  St.,  is 
as  follows : 
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"The  practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil  causes, 
other  than  equity  and  admiralty  causes  in  the  circuit  and  district  courts,  shall 
conform  as  near  as  may  be  to  the  practice,  pleadings,  and  forms  and  modes 
of  proceeding  existing  at  the  time  in  like  causes  in  the  courts  of  record  of  the 
state  within  which  such  circuit  or  district  courts  are  held,  any  rule  of  court 
to  the  contrary  notwithstanding." 

The  purpose  of  this  provision,  as  Was  said  in  Nudd  v.  Burrows,  91 
U.  S.  426,  441,  was  to  bring  about  uniformity  in  the  law  of  procedure 
in  the  federal  and  state  courts  of  the  same  locality,"  having  reference 
to  the  Code  enactments  of  many  of  the  states;  yet,  as  was  said  in  In- 
dianapolis d-  St.  L.  li.  Co.  v.  Horst,  93  U.  S.  291,  300,  "  the  conformity- 
is  required  to  be"  as  near  as  may  be,  "  not  as  near  as  may  be  possi- 
ble, or  as  near  as  may  be  practicable.  This  indefiniteness  may  have 
been  suggested  by  a  purpose ;  it  devolved  upon  the  judges  to  be  af- 
fected the  duty  of  construing  and  deciding,  and  gave  them  the  power 
to  reject,  as  congress  doubtless  expected  they  would  do,  any  subor- 
dinate provisions  in  such  state  statutes  which,  in  their  judgment, 
would  unwisely  incumber  the  administration  of  the  law,  or  tend  to  de- 
feat the  ends  of  justice,  in  their  tribunals.  While  the  act  of  congress 
is  to  a  large  extent  mandatory,  it  is  also  to  some  extent  only  directory 
and  advisory."  The  act  of  congress,  at  any  rate,  does  not  require 
the  adoption,  with  the  local  statutes,  of  the  local  interpretation  which 
may  have  been  put  upon  them,  or  which  may  from  time  to  time  be 
enforced.  It  must  be  held  that  the  body  of  the  local  law  thus 
adopted  in  the  general  must  be  construed  in  the  courts  of  the  United 
States  in  the  light  of  their  own  system  of  jurisprudence,  as  defined  by 
their  own  constitution  as  tribunals,  and  of  other  acts  of  congress  on 
the  same  subject.  It  can  hardly  be  supposed  that  it  was  the  intent 
of  this  legislation  to  place  the  courts  of  the  United  States  in  each 
state,  in  reference  to  their  own  practice  and  procedure,  upon  the 
footing  merely  of  subordinate  state  courts,  required  to  look  from  time 
to  time  to  the  supreme  court  of  the  state  for  authoritative  rules  for 
their  guidance  in  those  details.  To  do  so  would  be,  in  many  cases, 
to  trench  in  important  particulars,  not  easy  to  foresee,  upon  substan- 
tial rights,  protected  by  the  peculiar  constitution  of  the  federal  judi- 
ciary, and  which  might  seriously  affect,  in  cases  easily  supposed,  the 
proper  correlation  and  independence  of  the  two  systems  of  federal 
and  state  judicial  tribunals.  This  is  illustrated  in  the  very  case  now 
under  consideration,  and  in  reference  to  attachments  in  general,  as 
to  which  section  915,  Rev.  St.,  makes  special  provision.  It  enacts  as 
follows : 

"In  common-law  causes  in  the  circuit  and  district  courts  the  plaintiff  shall 
be  entitled  to  similar  remedies,  by  attachment  or  other  process,  against  the 
property  of  the  defendant,  which  are  now  provided  by  the  laws  of  the  state 
in  which  such  court  is  held  for  the  courts  thereof;  and  such  circuit  or  district 
courts  may  from  time  to  time,  by  general  rules,  adopt  such  state  laws  as  may 
be  in  force  in  the  states  where  they  are  held,  in  relation  to  attachment  and 
other  process;  provided,  that  similar  preliminary  affidavits  or  proofs,  and  aim- 
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liar  security,  as  required  by  such  state  law,  shall  be  first  furnished  by  the 
party  seeking  such  attachment  or  other  remedy." 

It  is  to  be  noted,  in  respect  to  this  enactment,  in  the  first  place, 
that  although  its  terms  cover  the  oase  of  a  foreign  attachment,  prop- 
erly so  called,  being  process  in  rem  against  the  goods  and  lands  of  a 
non-resident  or  absconding  debtor,  yet  no  such  process  can,  in  fact, 
issue,  unless  the  defendant  can  be  personally  served  with  summons 
in  the  district  in  which  the  suit  is  brought;  for  by  section  739,  Rev. 
St.,  no  suit  can^  be  brought  against  an  inhabitant  of  the  United  States 
in  any  other  district  than  that  of  which  he  is  an  inhabitant  or  in 
which  he  is  found  at  the  time  of  serving  the  writ,  except  in  the  case 
of  absent  defendants,  under  section  738,  when  suit  is  brought  to  en- 
force a  lien  upon  real  or  personal  property,  and  the  cases  specified 
in  sections  7.40,  741,  and  742,  when  defendants  reside  in  separate 
districts,  though  in  the  same  state,  or  the  suit  is  of  a  local  nature, 
and  the  subject,  or  the  subject  and  the  defendant,  are  in  different 
districts  contained  in  the  same  state.  The  attachment  proceeding, 
therefore,  in  the  courts  of  the  United  States  has  altogether  a  different 
character  from  that  proceeding  in  rem  in  common  use  in  the  states, 
the  object  of  which  is  either  to  enforce  the  appearance  of  the  absent 
defendant  or  to  subject  his  property  to  the  payment  of  his  debts.  In 
the  federal  courts  there  must  be  jurisdiction  over  the  person  of  the 
defendant  and  of  a  subject-matter,  independent  of  the  proceeding  in 
attachment,  and  without  which  no  attachment  can  be  effectual.  Ev- 
erything pertaining  to  the  attachment,  therefore,  arises  and  occurs 
in  the  course  and  progress  of  a  pending  suit,  and  is  mere  matter  of 
procedure  in  the  exercise  of  a  jurisdiction  otherwise  acquired.  Any 
irregularity,  omission,  or  defect,  therefore,  in  that  proceeding  is  mere 
error,  and  does  not  and  cannot  affect  the  jurisdiction  of  the  court; 
for  that  is  acquired  over  his  person  by  process  served  upon  the  de- 
fendant, and  over  his  property  attached  by  the  actual  seizure  under 
the  writ  of  attachment. 


In  the  next  place,  it  is  to  be  observed  that  the  federal  courts  are 
expressly  authorized  by  this  section  to  exercise  their  discretion  in 
adopting  any  state  legislation  on  the  subject  passed  after  the  date  of 
the  Revised  Statutes.  It  would  seem  to  be  a  paradox  if,  neverthe- 
less, they  were  bound  by  judicial  interpretations,  which,  perchance, 
it  may  be  the  very  object  of  subsequent  legislation  to  annul.  And, 
finally,  it  must  be  observed  that  the  procedure  in  attachment  con- 
templated by  section  915,  although  adopted  from  the  states,  becomes 
by  adoption  incorporated  into  the  system  of  pleading  and  practice 
of  the  courts  of  the  United  States,  and  must  be  construed  as  af- 
fected by  other  parts  of  the  same  system,  and  subject  to  any  general 
and  positive  provisions  which  properly  apply  to  and  govern  it. 
Among  such  provisions  is  that  contained  in  section  948,  Rev.  St., 
which  provides  that  "any  circuit  or  district  court  may  at  any  time, 
in  its  discretion  and  upon  such  terms  as  it  may  deem  just,  allow  an 
v.22F,no.l— 5 


Digitized  by 


66 


FEDERAL  BEPORTEB. 


amendment  of  any  process  returnable  to  or  before  it,  when  the  defect 
has  not  prejudiced,  and  the  amendment  will  not  injure,  the  party 
against  whom  such  process  issues."  That  this  power  of  amendment 
would  extend  to  the  affidavit,  as  well  as  to  the  writ  whioh  is  based 
on  it,  we  have  already  seen  from  Tilton  v.  Cofield,  93  U.  S.  163,  and 
no  reason  can  be  assigned  why  it  should  not  apply  in  oases  of  at- 
tachment. It  is  not  a  sufficient  reason  that  the  courts  of  Michigan 
do  not  so  apply  a  similar  statutory  provision  for  amendments,  be- 
cause the  reasons  on  which  these  courts  proceed  do  not  apply  to  at- 
tachment suits  in  the  courts  of  the  United  States.  Those  reasons 
are  that  the  act  of  1839  was  a  special  statute  of  amendment,  cover- 
ing the  case,  and  has  been  repealed,  and  that  the  affidavit  in  attach- 
ment, in  the  view  of  those  courts,  is  a  matter  of  jurisdiction  and  not 
of  procedure.  The  power  to  amend  conferred  by  seotion  948  is  un- 
conditional and  positive,  and  cannot  be  limited  by  arbitrary  qualifi- 
cations. It  applies,  beyond  doubt,  to  the  distinctive  and  special 
proceedings  in  attachment  authorized  in  favor  of  the  United  States 
against  defaulting  and  delinquent  post-masters,  contractors,  and 
other  officers,  agents,  and  employes  of  the  post-office,  as  regulated  by 
section  924,  Rev.  St.  at  Large.  It  would  be  a  curious  anomaly  if  it 
should  not  be  held  to  apply  in  other  cases  of  attachment  under  sec- 
tion 915.  There  seems  to  be  no  sufficient  reason  for  making  any 
difference  between  them.  It  is  Dot  necessary  to  say  that  the  power 
to  permit  amendments  in  such  cases  is  to  be  exercised  according  to 
the  sound  discretion  of  the  court  to  whom  the  application  is  ad- 
dressed; and  it  is  not  open  to  the  observation  that  it  will  be  author- 
ized in  any  cases  or  circumstances  except  in  those  where  right  and 
justice  require  it.  It  results  from  these  views  that  the  leave  hereto- 
fore granted  to  amend  as  prayed  for  is  confirmed,  and  the  motion  to 
quash  the  writ  of  attachment  is  overruled. 


Wallace  v.  Thames  &  Mersey  Ins.  Go.    (Two  Gases.) 


1.  Marine  Insurance — Abandonment  of  Vessel. 

The  right  of  abandonment  does  not  depend  on  the  high  probability  of  a  total 
loss  either  of  the  property  or  of  the  voyage,  or  both.  The  insured  is  to  act, 
not  upon  certainties,  but  upon  probabilities;  and  if  the  facts  present  a  case  of 
extreme  hazard,  and  of  probable  expense  exceeding  half  the  value  of  the  ship, 
the  insured  may  abandon,  though  it  should  happen  that  she  was  afterwards 
recovered  at  a  less  expense. 


Cunningham  v.  Mechanics'  &  Traders'  Ins.  Co. 


Wallace  v.  British  American  Assur.  Co. 


(Circuit  Court,  E.  D.  Michigan.  1884.) 
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2.  Same— Valuation— Lobs. 

In  ascertaining  the  value  of  the  ship,  and  whether  she  is  injured  to  the 
amount  of  half  her  value,  the  true  basis  of  the  valuation  is  the  value  of  the 
ship  at  the  time  of  the  disaster;  and  if,  after  the  damage  is  or  might  be  re-, 
paired,  the  ship  is  not  or  would  not  be  worth,  at  the  place  of  the  repairs,  double 
-  the  cost  of  the  repairs,  it  is  to  be  treated  as  a  technical  total  loss. 
8.  Same— Repairs— Deduction  of  One-Third  New  for  Old. 

The  ordinary  deduction  in  cases  of  a  partial  loss  of  one-third  new  for  old, 
from  the  repairs,  is  inapplicable  to  the  case  of  a  technical  total  loss  by  an  in- 
jury exceeding  one-half  the  value  of  the  vessel. 
4.  Same— Expenses  of  Raising  and  Towing  Vessel. 

The  expense  of  raising  and  towing  a  sunken  and  disabled  vessel  to  a  port  of 
repair,  no  matter  by  whom  paid,  should  be  considered  as  part  of  the  loss,  and 
it  is  immaterial  that  a  part  of  this  cost  has  been  contributed  upon  an  adjustment 
in  the  nature  of  general  average  by  the  cargo, 
ft.  Bame— Policy  Oonstbded. 

Policy  construed,  and  held  that  there  was  nothing  in  the  special  provisions 
thereof  to  preclude  the  insured  from  recovering  for  a  constructive  total  loss 
after  abandonment,  when  the  amount  of  the  repairs,  deducting  one-third  new 
for  old.  added  to  the  expense  chargeable  to  it  of  raising  and  taking  the  vessel 
to  the  port  of  repairs,  exceeded  one-half  its  agreed  value. 


Matthews,  Justice.  These  are  actions  upon  several  polioies  of  ma- 
rine insurance  upon  the  schooner  John  Wesley,  the  respective  plain- 
tiffs being  each  the  owner  of  one-fourth  interest.  The  vessel  was  valued 
in  the  policies  at  $12,500.  The  amount  of  insurance  is  $10,000,  each 
policy  being  for  $2,500.  The  plaintiffs  olaim  to  recover  for  a  con- 
structive total  loss.  The  defendants  admit  only  a  partial  loss.  The 
causes  have  been  submitted  to  the  court,  the  intervention  of  a  jury 
being  waived,  upon  a  written  stipulation  as  to  the  facts,  as  follows : 

M(l)  That  while  said  policy  was  in  full  force,  and  on  or  about  the  twenty- 
fifth  of  September,  1883,  said  schooner,  while  on  a  voyage,  as  alleged  in  the 
declaration,  was,  by  resison  of  the  peril  insured  against  by  said  policy,  stranded 
and  wrecked  near  Wind-mill  Point,  on  the  north  shore  of  Lake  Erie;  that 
she  had  on  board  at  the  time  a  cargo  of  about  595  tons  of  iron  ore.  (2)  That 
by  reason  of  such  stranding,  and  the  perils  incident  thereto,  said  schooner 
was  greatly  injured  and  damaged,  and  that  it  was  impossible  to  release  hex 
from  her  perilous  situation  without  the  assistance  of  wrecking  tugs,  divers, 
steam-pumps,  lighters,  etc.  (3)  That  after  such  loss  and  stranding  the  own- 
ers of  said  schooner  abandoned  her  to  the  underwriters;  that  notice  of  such 
abandonment  was  duly  served,  and  that  subsequently  the  insurers,  by  the 
means  of  steam-tugs,  steam-pumps,  and  the  usual  wrecking  outfit,  succeeded 
in  releasing  the  said  schooner  and  cargo,  and  took  them  to  the  port  of  Buf- 
falo, which  was  the  nearest  port  at  which  said  schooner  could  receive  the 
necessary  repairs;  that  the  expense  thereby  incurred  amounted  to  the  sum  of 
$5,367.60;  and  that  the  costs  of  repairing  said  schooner  will  be,  according  to 
the  survey  made,  the  sum  of  93,998.70,  one-third  new  for  old  having  been 
deducted.  (4)  That  an  ex  parte  adjustment  was  made  of  the  expenses  of 
raising  and  wrecking  su.d  schooner,  and  taking  her  to  said  port  of  repairs; 
and  that  according  to  said  adjustment  said  schooner  was  liable  to  pay  the  sum 
of  83,316.86.  (5)  That  if  the  cost  of  rescuing  said  schooner  and  taking  her 
to  said  port  for  repairs  without  deducting  one-third  therefrom  is  to  be  added 
to  the  costs  of  said  repairs,  then  the  plaintiff  is  entitled  to  recover  as  for  a 
constructive  total  loss;  otherwise,,  he  is  entitled  under  the  policy  to  recover 
only  for  a  partial  loss." 
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The  policies  are  substantially  alike.    Each  of  them  contains,  in 
usual  form,  the  suing  and  laboring  clause,  with  the  provision  that 
,in  all  cases  of  loss  or  damage  one-third  new  for  old  shall  be  deducted 
from  the  amount  of  actual  cost  of  repairs,  or  estimates  for  same,  ex- 
cept on  anchors.    They  also  contain  the  following : 

"It  is  agreed  that  the  acts  of  the  insured  or  insurers,  or  their  agents,  in 
recovering,  saving,  and  preserving  the  property  insured,  in  case  of  disaster, 
shall  not  be  considered  a  waiver  or  an  acceptance  of  an  abandonment,  nor  as 
affirming  or  denying  any  liability  under  this  policy;  but  such  acts  shall  be 
considered  as  done  for  the  benefit  of  all  concerned,  and  without  prejudice  to 
the  rights  of  either  party.  Further,  the  insured  shall  not  have  a  right  to  aban- 
don in  any  case,  unless  the  amount  which  the  insurers  would  be  liable  to  pay 
under  aq  adjustment  as  of  a  partial  loss  shall  exceed  half  the  amount  hereby 
insured.  Nor  shall  detention  by  the  season,  or  by  any  other  cause,  be  alleged 
or  allowed  as  a  cause  of  abandonment.  *  *  *  And  the  valuation  of  said 
vessel  expressed  in  this  policy  shall  be  considered  the  value  in  adjusting 
total,  partial  or  particular  average  losses  covered  by  this  policy,  general  and 
in  the  nature  of  general  average,  losses  excepted." 

It  is  claimed  on  the  part  of  the  plaintiffs,  respectively,  that  the  loss 
should  be  adjusted  as  a  constructive  total  loss,  entitling  them  to 
abandon  and  to  recover  the  whole  amount  insured,  as  follows: 

(1)  Loss  apportioned  to  the  hull  under  the  gen- 
eral average  statement,         -         -  93,316  86 

Less  owner's  uninsured  interest,    -         -  663  87 

x  $2,653  49 

(2)  Net  partial  loss  on  hull,         -         -        -  $4,998  38 
Less  owners'  uninsured  interest,    -         -  998  38 

4,000  00 

Total  los   96,653  49 

— Which  is  more  than  one-half  of  the  agreed  value  of  the  vessel. 

On  the  other  hand,  it  is  admitted,  on  the  part  of  the  defendants, 
that  the  insurers  are  liable  for  the  expenses  of  raising  and  taking  the 
vessel  from  the  place  of  the  disaster  to  the  port  of  repairs,  so  far  as 
charged  against  the  vessel  in  general  average,  and  also  for  the  net  cost 
of  repairs,  deducting  one-third  new  for  old;  but  that  the  two  separate 
charges  cannot  be  added  so  as  to  convert  the  loss  into  a  constructive 
total  loss,  or  in  the  alternative,  that  if  the  two  liabilities  are  to  be 
added,  then  that  one-third  must  be  deducted,  under  the  terms  of  the 
policy,  from  the  cost  of  raising  and  taking  the  vessel  to  the  port  of 
repairs,  in  order  that  the  adjustment  may  be  as  of  a  partial  loss,  in 
which  event  the  whole  amount  will  be  less  than  one-half  the  agreed 
value,  and  therefore  not  enough  to  constitute  a  constructive  total  loss. 

The  principles  of  the  law  of  marine  insurance,  which  would  regu- 
late and  determine  the  rights  of  the  parties  upon  the  facts  of  this 
case,  leaving  the  special  provisions  of  the  policies  sued  on  out  of  con- 
sideration, were  authoritatively  settled  in  the  courts  of  the  United 
States  by  the  decision  of  the  supreme  court  in  the  case  of  Bradlie  v. 
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Maryland  Ins.  Co.  12  Pet.  378.  Upon  the  subject  of  the  right  to 
abandon,  it  was  then  said : 

"In  many  cases  of  stranding,  the  state  of  the  vessel  at  the  time  may  be 
such,  from  the  imminency  of  the  peril,  and  the  apparent  extent  of  the  ex- 
penditures required  to  deliver  her  from  it,  as  to  justify  an  abandonment, 
although  by  some  fortunate  occurrence  she  may  be  delivered  from  her  peril 
without  an  actual  expenditure  of  one-half  of  her  value  after  she  is  in  safety. 
Under  such  circumstances,  if,  in  all  human  probability,  the  expenditures 
which  must  be  incurred  to  deliver  her  from  her  peril  are  at  the  time,  so  far 
as  any  reasonable  calculations  can  be  made,  in  the  highest  decree  of  proba- 
bility, beyond  half  value,  and  if  her  distress  and  peril  be  such  as  would  in- 
duce a  considerate  owner,  uninsured  and  upon  the  spot,  to  withhold  any  at- 
tempt to  get  the  vessel  off,  because  of  such  apparently  great  expenditures, 
the  abandonment  would  doubtless  be  good." 

And  the  statement  of  the  doctrine  by  Chancellor  Kent,  3  Comm. 
321,  was  quoted  with  approval,  that  "the  right  of  abandonment  does 
not  depend  upon  the  certainty,  but  on  the  high  probability,  of  a  total 
loss,  either  of  the  property  or  of  the  voyage,  or  both.  The  insured 
is  to  act,  not  upon  certainties,  but  upon  probabilities;  and  if  the 
facts  present  a  case  of  extreme  hazard,  and  of  probable  expense  ex- 
ceeding half  the  value  of  the  ship,  the  insured  may  abandon,  though 
it  should  happen  that  she  was  afterwards  recovered  at  a  less  ex- 
pense." "In  respect  to  the  mode  of  ascertaining  the  value  of  the 
ship,"  it  was  further  said  by  the  court  in  that  case,  "and,  of  course, 
whether  she  is  injured  to  the  amount  of  half  her  value,  it  has,  upon 
the  fullest  consideration,  been  held  by  this  court  (Patapsco  Ins.  Co. 
v.  Southgate,  5  Pet.  604)  that  the  true  basis  of  the  valuation  is  the 
value  of  the  ship  at  the  time  of  the  disaster;  and  that  if,  after  the 
damage  is  or  might  be  repaired,  the  ship  is  not  or  would  not  be 
worth,  at  the  place  of  the  repairs,  double  the  cost  of  the  repairs,  it  is 
to  be  treated  as  a  technical  total  loss."  And  also :  "It  follows  from 
this  doctrine  that  the  valuation  of  the  vessel  in  the  policy,  or  the 
value  at  the  home  port,  or  in  the  general  market  of  other  ports,  con- 
stitutes no  ingredient  in  ascertaining  whether  the  injury  by  the  dis- 
aster is  more  than  one-half  the  value  of  the  vessel  or  not.  For  the  like 
reason,  the  ordinary  deduotion,  in  cases  of  a  partial  loss,  of  one-third 
new  for  old  from  the  repairs,  is  equally  inapplicable  to  cases  of  a 
technical  total  loss  by  an  injury  exceeding  one-half  of  the  value  of 
the  vessel."  And  it  was  held  in  that  case  that  an  amount  found  due 
to  salvors  for  rescuing  the  vessel  and  oargo,  and  taking  them  into  a 
port  of  distress  and  of  repairs,  and  charged,  in  an  adjustment  of  gen- 
eral average,  upon  the  vessel  as  her  contributory  share,  must  be 
counted  as  an  expenditure  to  be  added  to  the  cost  of  repairs,  which, 
if  in  the  aggregate  they  amounted  to  more  than  half  the  value  of  the 
vessel,  entitled  the  insured  to  recover  for  a  constructive  total  loss. 
That  in  that  case  this  expense  was  paid  under  the  name  of  salvage 
is  immaterial.  The  expense  of  raising  and  towing  the  sunken  and 
disabled  vessel  to  a  port  of  repairs,  no  matter  by  whom  paid,  would 
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be  considered  as  pari  of  the  loss,  and  it  is. equally  immaterial  that  a 
part  of  this  cost  has  been  constributed  upon  an  adjustment  in  the  nat- 
ure of  general  average  by  the  cargo.  If  there  had  been  no  cargo 
the  whole  would  have  been  chargeable  upon  the  vessel  as  a  part  of 
the  loss  covered  by  the  polioy.  It  is  diffioult  to  see  upon  what  prin- 
ciple it  can  be  claimed  that  reducing  the  amount  of  the  insurer's  lia- 
bility, by  sharing  it  with  another  interest,  would  change  the  character 
of  the  claim  so  as  to  exonerate  the  insurer  altogether.  The  point 
has  been  expressly  ruled  in  accordance  with  the  decision  in  Bradlie 
v.  Maryland  Ins.  Co.,  supra;  Sewall  v.  U.  S.  Int.  Co.  11  Pick.  90; 
in  Ellicott  v.  Alliance  Ins.  Co.  14  Gray,  818 ;  and,  in  England,  in 
Kemp  y.  Halliday,  6  Best  &  S.  723;  2  Pars.  Mar.  Ins.  133. 

A  comparison  with  this  state  of  the  law,  of  the  special  stipulations 
of  the  policy,  will  show  clearly  the  changes  in  the  rights  and  obliga- 
tions of  the  parties  intended  to  be  introduced  by  their  contract.  They 
are  as  follows : 

First.  The  right  of  abandonment  is  made  to  depend  upon  the  re- 
sult, and  not  upon  a  calculation  of  probabilities.  No  right  to  abandon 
is  admitted  when  the  loss  is  not  strictly  and  technically  an  actual 
total  loss,  unless,  as  it  turns  out,  the  expense  of  restoration  exceeds 
one-half  the  value. 

Second.  The  cost  of  repairs  is  to  be  adjusted  for  the  purpose  of  de- 
termining such  excess  as  if  the  loss  were  admitted  to  be  partial;  that 
is,  by  deducting  one-third  new  for  old.  The  language  is  that  "the  as- 
sured shall  not  have  the  right  to  abandon  the  vessel  in  any  case  un- 
less the  amount  whioh  the  insurers  would  be  liable  to  pay  under  an 
adjustment  as  of  a  partial  loss  shall  exceed  half  the  amount  insured." 
If  the  loss  in  the  present  case  was  adjusted  on  the  principle  of  a  par- 
tial loss,  there  would  be  a  deduction  of  one-third  new  for  old  from 
the  cost  of  repairs,  and  to  that  would  be  added  the  vessel's  propor- 
tion of  the  expense  of  raising  and  taking  her  into  the  port  for  repairs. 
If  the  whole  amount  exceeds  half  the  amount  insured,  the  loss  by  con- 
struction becomes  total ;  otherwise,  not.  It  will  be  observed  that  no 
deduction  is  made  from  the  cost  of  raising  and  navigating  the  vessel 
into  the  port  of  repairs;  for  the  deduction  of  one-third  new  for  old  in 
its  nature  is  not  applicable  to  anything  but  actual  repairs. 

Third.  The  amount  of  the  loss  as  thus  calculated  must  exceed,  ac- 
cording to  the  terms  of  the  policy,  one-half  the  amount  insured,  whioh 
is  the  agreed  value  of  the  vessel,  the  insured  being  regarded  as  his 
own  insurer  for  so  much  of  her  value  as  is  not  covered  by  the  poli- 
cies. By  the  law  as  it  stood  unaffected  by  the  contract,  the  value, 
whioh  measured  the  loss,  was  the  actual  value  of  the  vessel  at  the 
time  and  place  of  the  disaster. 

In  no  other  particular  than  these  have  the  parties  seen  fit  by  their 
special  contract  to  alter  their  rights  and  obligations  as  defined  by  the 
general  law  of  insurance.  There  is  consequently  nothing  in  the  spe- 
cial provisions  of  the  policy  to  preclude  the  insured  from  recovering 
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for  a  constructive  total'  loss,  after  abandonment,  when  the  amount  of 
the  repairs,  deducting  one-third  new  for  old,  added  to  the  expense 
chargeable  to  it  of  raising  and  taking  the  vessel  to  the  port  of  repairs, 
exceeds  one-half  its  agreed  value.  This  conclusion  is  not  inconsist- 
ent with  the  decisions  in  the  cases  of  Oreely  v.  Tremont  Ins.  Co.  9 
Cush.  416;  Orrok  v.  Insurance  Co.  21  Pick.  456;  Hall  v.  Insurance 
Co.  Id.  472 ;  Reynolds  v.  Insurance  Co.  22  Pick.  191 ;  Paddock  v.  Com- 
mercial Ins,  Co.  104  Mass.  536,  and  others  cited  on  behalf  of  the  de- 
fendants. The  point  in  those  cases  applicable  to  the  present  argu- 
ment is  that  a  general  average  loss  cannot  be  added  to  the  net  cost  of 
repairs,  so  that  in  case  the  aggregate  amounts  to  more  than  half  the 
value  of  the  vessel,  the  loss  may  be  converted  from  a  partial  loss  to 
a  constructive  total  loss ;  but  in  them  all  the  rule  is  strictly  confined 
to  general  average,  technically  defined,  as  accruing  by  a  voluntary 
sacrifice  made  by  the  master  in  the  management  of  the  vessel  in  the 
prosecution  of  her  navigation;  and  in  all,  the  distinction  between  such 
losses  and  those  consisting  in  the  expense  of  raising  a  sunken  vessel 
and  taking  her  to  the  nearest  port  for  repairs  is  maintained  and  af- 
firmed, as  established  in  the  cases  of  Sewall  v.  U.  S.  Ins.  Co.  11  Pick. 
90,  and  Ellicott  v.  Alliance  Ins.  Co.  14  Gray,  318,  which  are  never 
questioned. 

Neither  are  the  cases  last  named  unopposed  by  any  decision  of 
the  supreme  court  of  the  United  States.  On  the  contrary,  as  has  al- 
ready appeared,  they  are  in  exact  harmony  with  the  principles  af- 
firmed and  applied  in  Bradlie  v.  Maryland  Ins.  Co.  12  Pet.  378; 
and  there  is  no  conflict  between  that  and  the  oase  of  McAndrews  v. 
Thatcher,  8  Wall.  347.  In  that  case  the  contest  was  between  the 
owners  of  the  ship  and  of  the  cargo  as  to  the  liability  of  the  latter 
to  contribute  towards  expenses  alleged  to  have  been  incurred  after 
the  accidental  stranding  of  the  vessel  for  the  joint  benefit.  The  judg- 
ment of  the  court  against  the  claim  of  the  plaintiffs  for  the  contribu- 
tion was  upon  the  ground  that  "there  was  no  community  of  interest 
remaining  between  the  ship  and  the  cargo,  when  the  master,  as  de- 
clared in  the  statement  of  the  case,  abandoned  the  ship  and  left  her 
in  charge  of  the  agent  of  the  underwriter,  after  the  consignees  of 
the  ship  had  declined  to  authorize  the  master  to  incur  any  further 
expense."  As  elsewhere  stated  in  the  opinion  in  that  case,  the  set- 
tled rule  is  (page  367)  "that  when  a  vessel  is  accidentally  stranded 
in  the  course  of  her  voyage,  and  by  labor  and  expense  she  is  set 
afloat,  and  completes  her  voyage  with  the  cargo  on  board,  the  ex- 
pense incurred  for  that  object,  as  it  produced  benefit  to  all,  so  it  shall 
be  a  charge  upon  all,  according  to  the  rates  [rules  ?]  apportioning 
general  average."  And  again,  (page  371,)  it  is  stated  to  be  a  case 
of  general  average  contribution  between  ship  and  cargo,  "provided 
the  ship  and  cargo  were  exposed  to  a  common  peril,  and  the  whole 
adventure  was  saved  by  the  master  in  his  capacity  as  agent  of  all 
the  interests,  and  by  one  continuous  series  of  measures."   But  even. 
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as  regards  sach  expenses,  which,  in  case  the  whole  adventure  is  saved, 
would  be  apportioned  according  to  the  rules  of  general  average  among 
all  the  interests  benefited,  in  case  of  abandonment  of  the  ship,* jus- 
tified by  the  actual  result,  they  are  thrown  upon  the  underwriter  as 
part  of  the  loss,  with  the  right  to  compel  contribution  at  his  own 
risk.    2  Pars.  Mar.  Ins.  289.    And  Mr.  Parsons  adds,  (page  291 :) 

"This  rule  has  been  held  applicable,  even  if  it  would  give  to  the  insured 
the  power  of  making  his  loss  partial  or  total  at  his  pleasure.  By  an  Ameri- 
can rule,  as  we  see  more  fully  elsewhere,  a  loss  of  more  than  one-half  may  be 
made  a  constructive  total  loss  by  abandonment.  Now,  if  an  insured  loses  by 
jettison  of  bis  goods  sixty  per  cent.,  and  is  entitled  to  receive  half  of  this  by 
way  of  contribution  in  general  average,  and  the  circumstances  are  such  that 
he  can  receive  this  if  he  will,  the  rule  above  mentioned  would  give  him  the 
right  to  choose  between  recovering  his  contribution  and  claiming  a  partial 
loss  of  thirty  per  cent.,  and  transferring  this  claim  to  the  insurers  and  aban- 
doning his  salvage  of  forty  per  cent.,  demanding  of  them  as  for  a  total  loss." 

And  he  adds,  notwithstanding  the  objection  of  its  apparent  ine- 
quality, that  the  cases  cited  show  that  this  rule  may  perhaps  be  con- 
sidered as  now  an  established  part  of  the  law  of  marine  insurance, 
with  all  the  consequences  that  may  result  from  it. 

Where,  as  in  the  present  case,  the  expenses  of  relieving  the  stranded 
vessel  and  taking  her  into  port  for  repairs  are  incurred  after  aban- 
donment, and  by  the  underwriters,  they  are  incidental  to  the  restora- 
tion of  the  vessel,  and  necessarily  go  into  the  account  which  deter- 
mines whether  the  cost  of  restoration  exceeds  half  the  value  of  the 
vessel,  and  consequently  whether  the  owners  were  justified  in  aban- 
doning and  claiming  for  a  total  loss;  and  although,  in  such  cases, 
when  cargo  as  well  as  ship  are  saved  by  the  expenditure  in  raising 
the  vessel  and  taking  her  into  a  .port  of  safety,  the  expenses  are  to  be 
ratably  shared  by  the  interests  benefited,  upon  the  principles  of  gen- 
eral average,  it  is  a  case  rather  of  a  claim  by  a  stranger  to  the  cargo 
for  salvage  for  its  resoue,  than  of  a  general  average  loss,  to  be  ad- 
justed between  ship  and  cargo  for  sacrifices  made  by  the  master  of 
the  former  in  the  performance  of  his  general  duty  to  both. 

And  in  this  view  a  distinct  defense  is  based  on  the  suing  and  labor- 
ing clause.  The  argument  is  that  "the  expenses  of  recovering  the  prop- 
erty from  peril  authorized  by  that  clause  are  agreed  to  be  borne  by  the 
parties,  the  insurers  and  insured,  in  proportion  to  their  respective  in- 
terests, for  which  share  each  is  bound  to  the  other  absolutely,  whether 
the  result  be  successful  or  not;  and  that  the  construction  of  the  aban- 
donment clause,  which  justifies  the  plaintiff's  claim,  deprives  the  su- 
ing and  laboring  clause  of  its  true  significance.  The  language  of  the 
clause  in  question  is  that,  "in  oase  of  loss  or  misfortune,  it  shall  be 
lawful  and  necessary  to  and  for  the  assured,  etc,  *  *  *  to  make 
all  reasonable  exertions  in  and  about  the  defense,  safeguard,  and 
recorery  of  the  said  vessel,  etc.,  without  prejudice  to  this  insurance, 
etc.,  and  in  case  of  neglect  or  refusal  on  the  part  of  the  insured,  etc., 
then  the  said  insurers  may  and  are  hereby  authorized  to  interpose 
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and  recover  the  said  vessel,  or  after  recovery  to  cause  the  same  to  be 
repaired,  or  both,  for  account  of. the  insured,  to  the  expenditures  and 
amount  whereof  the  said  insurance  company  will  contribute  according 
to  the  proportion  the  sum  insured  bears  to  the  valuation  aforesaid,  and 
the  surplus,  if  any,  paid  to  or  incurred  by  said  insurers, — with  the 
premium  note,  if  unpaid, — shall  be  a  lien  upon  and  shall  be  recover-  A 
able  against  the  said  vessel,  etc.;  but  in  case  this  insurance -shall  be 
against  total  loss  only,  and  no  claim  for  the  same  be  sustained,  then 
the  whole  of  said  expenditures  and  amount  paid  or  incurred  by  said 
insurers  shall  be  a  lien,  and  recoverable  as  aforesaid,"  etc. 

It  was  further  agreed,  in  tbe  clause  first  quoted,  that  the  acts  of  the 
insured  or  insurers  in  recovering,  saving,  and  preserving  the  prop- 
erty insured,  in  case  of  disaster,  shall  be  without  prejudice  to  the  rights 
of  either,  and  shall  be  considered  as  done*  for  the  common  benefit. 
There  is  nothing,  therefore,  in  the  suing  and  laboring  clause  which, 
according  to  the  express  agreement  of  the  parties,  can  be  construed 
as  affecting  the  right  of  the  assured  to  abandon.  In  pursuance  of 
the  terms  by  which  that  right  is-defined  and  limited,  the  very  object 
of  the  suing  and  laboring  clause  was  to  enable  each  party  to  do  what 
was  best  for  both,  without  prejudice  to  either ;  and  it  contains  no  ob- 
ligation on  the  part  of  one  to  refund  any  expenditure  made  by  the 
other,  except  according  to  their  respective  interests.  That  is  to  say, 
if  the  loss  is  partial  only,  then  the  expenses  incurred  are  to  be  borne 
by  each  in  proportion  to  the  interests  covered  by  the  policy,  and  those 
at  the  risk  of  the  owners.  But  if  the  loss,  under  the  terms  of  the 
policy,  is  a  total  loss,  whether  actual  or  constructive,  any  expendi- 
tures made*  by  either  constitute  a  part  of  the  loss,  and  as  by  tbe  aban- 
donment the  whole  interest  in  the  subject  of  the  insurance  vests  in  the 
insurer,  the  whole  expense  falls  upon  him,  without  recourse  upon  tie 
insured.  An  abandonment,  either  accepted  or  justified  by  the  event, 
executes  in  full  the  contract  between  the  parties  as  of  its  date,  so  that 
no  new  rights  can  be  acquired  by  either  against  the  other  without 
further  assent.  Expenses  incurred  after  that  by  the  insurer  are  eon- 
tracts  upon  his  own  account  alone  and  for  his  own  interest. 

The  conclusion  is,  therefore,  that  the  several  plaintiffs  are  entitled 
to  recover,  according  to  their  claim  for1  a  total  loss,  the  whole  amount 
of  the  insurance,  less  any  set-off  for  unpaid  premium.  Judgment 
will  be  entered  accordingly. 
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Gboss  v.  St.  Paul  K.  &  M.  Ins.  Go. 


{Oireuit  Oourt,  D.  Minnesota.   October  24, 1884.) 


.1.  Fire  Insurance— Policy— Examination  of  Insured  under  Oath. 

A  stipulation  in  a  policy  of  insurance  that  "the  assured  shall,  if  required, 
submit  to  an  examination  or  examinations  under  oath  by  any  person  appointed 
by  the  company,  and  subscribe  thereto,  when  reduced  to  writing,  and  a  refusal 
to  answer  any  such  questions  or  sign  such  examination  shall  cause  a  forfeiture 
of  all  claim  under  the  policy,"  is  valid.  * 

2.  Same— Inconsistent  Defenses — Election  —  Special  Verdict  —  General 
Verdict— Judgment  . 

A  defense  that  the  Are  by  which  the  insured  property  was  destroyed  was  of 
an  incendiary  character  and  plaintiff  implicated  therein,  may  be  joined  in  the 
answer  with  a  defease  that  the  policy  contained  a  condition  that  plaintiff 
should  submit  to  an  examination  under  oath,  and  that  such  examination  had 
been  demanded  and  refused ;  and  where  the  jury,  in  answer  to  special  questions, 
find  that  plaintiff  has  refused  to  submit  to  such  examination  when  demanded, 
and  plaintiff  has  not  moved  to  compel  defendant  to  elect  as  to  which  defense 
it  will  rely  upon,  judgment  may  be  entered  in  favor  of  the  defendant  notwith- 
standing a  general  verdict  against  it. 

On  Motion  for  Judgment. 

Brewer,  J.  This  was  an  action  on  a  policy  of  insurance.  The 
answer  alleged,  as  a  separate  defense,  that  the  polioy  contained  the 
following  stipulation : 

"The  assured  shall,  if  required,  submit  to  an  examination  or  examinations 
under  oath  by  any  person  appointed  by  the  company,  and  subscribe  thereto, 
when  reduced  to  writing,  and  a  refusal  to  answer  any  such  questions  or  sign 
such  examination  shall  cause  a  forfeiture  of  all  claim  under  this  policy." 

— And  also  that  the  company  demanded  and  the  plaintiff*refused  to 
submit  to  such  an  examination.  The  policy,  when  produced  on  the 
trial,  contained  the  stipulation,  and  the  jury,  in  answer  to  special 
questions  submitted,  found  that  there  was  a  demand  and  refusal  as 
alleged.  Upon  this  the  company  moved  for  judgment  notwithstand- 
ing the  general  verdict  against  it.  Plaintiff  insists  that  this  defense 
must  be  disregarded  because  inconsistent  with  another  specially 
pleaded,  to  the  effect  that  the  fire  was  of  an  incendiary  character  and 
the  plaintiff  implicated  therein.  That  defense,  counsel  argues,  was 
that  no  liability  ever  existed;  this  admits  that  one  existed,  but  claims 
that  it  has  become  discharged  by  subsequent  action  of  the  plaintiff. 
Both  cannot  be  true.  But,  if  inconsistent,  no  motion  was  made  to 
compel  defendant  to  elect.  Conway  v.  Wharton,  13  Minn.  160,  (Gil. 
145.)  And  why  should  defendant  be  now  compelled  to  stand  upon  that 
defense  which  the  jury  have  found  against  it  ?  But  they  were  not  in- 
consistent. The  facts  alleged  in  each  may  have  been  true.  The  plain- 
tiff may  have  burned  the  property,  and  he  may  also  have  refused  to  sub- 
mit to  an  examination.  The  defendant  may  set  up  all  the  defenses 
it  claims,  and  if  it  fails  to  prove  one,  may  rely  on  another.  In  an 
action  to  charge  an  indorser  on  a  note,  the  defendant  may  plead  no 
notice  and  the  statute  of  limitations.  Both,  as  facts,  may  be  true,  and 
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yet  the  former  proves  that  there  never  was  any  established  liability; 
while  the  latter,  that  all  liability  has  been  discharged  by  the  act  of 
the  plaintiff  in  neglecting  to  sue.  Conway  v.  Wharton,  supra;  Shed 
v.  Augustine,  14  Kan.  282. 

Again,  it  is  insisted  by  counsel  that  defendant  has  waived  the  right 
to  insist  upon  this  defense.  But  how  ?  Surely  not  by  its  conduct  ■ 
prior  to  the  suit,  for  it  demanded  the  examination;  not  by  its  plead- 
ing, for  it  specifically  set  up  this  defense ;  nor  by  its  course  on  the 
trial,  for  it  proved  the  demand  and  refusal.  A  party  waives  only 
when  he  fails  to  act  when  he  ought  to  act.  But  defendant  has  at  all 
times  insisted  on  this  defense.  It  has  never  misled  the  plaintiff,  or 
acted  in  such  manner  as  to  induce  him  to  believe  that  it  had  been 
waived.  An  insurer,  it  is  true,  by  accepting  preliminary  proofs 
without  objection,  or  alleging  defects  therein  in  its  answer,  waives 
all  such  defects  and  admits  the  proofs  sufficient.  That  principle 
was  recognized  on  this  trial  in  respect  to  the  magistrate's  certificate; 
and  that  is  the  rule  enunciated  in  the  authorities  cited  by  counsel. 
But  that  rule  does  not  control  in  this  respect.  The  right  was  insisted 
on  in  time.  The  answer  pleaded  the  defense,  and  the  proof  on  the  trial  , 
sustained  it.  Finally,  it  is  a  defense.  The  stipulation  is  a  valid  one. 
It  is  one  for  the  protection  of  the  insurer,  and  not  onerous  to  the  in- 
surer. It  is  akin  to  the  stipulation  requiring  the  insured  to  exhibit 
his  books  of  account,  invoices,  etc. ;  one  in  the  interests  of  justice  and 
fair  dealing.  The  insurer  may  insist  on  compliance,  and  the  insured 
must  comply  or  give  a  valid  excuse  therefor.  Mueller  v.  Insurance 
Co.  45  Mo.  84 ;  Detoees  v.  Insurance  Co.  34  N.  J.  Law,  244. 

Judgment  will  be  entered  in  favor  of  the  defendant  for  costs. 


-State  of  Tennessee  v.  Whitwobth,  Trustee,  etc. 

[Oireuit  Court,  M.  D.  Tennesue.  1884.) 

L  Taxation— Charter  Exemption  of  Capital  Stock  of  Railroad  —  Exemp- 
tion of  Individual  Interests  of  Stockholders— Obligation  of  Contract. 

The  perpetual  exemption  of  the  capital  stock  of  a  railroad  corporation  from 
taxation,  by  the  provisions  of  its  charter,  covers  the  individual  interest  therein 
of  the  stockholders ;  and  a  subsequent  law  imposing  a  tax  on  the  shares  owned 
by  them  impairs  the  obligation  of  the  contract  between  them  and  the  state,  and 
is  unconstitutional  and  void. 

2.  Same — Power  of  Legislature; 

The  legislature  of  a  state  may  distinguish  between  the  interest  of  a  corporate 
body  in  its  capital  or  capital  stock  and  that  of  the  individual  shareholder  as 
separate  subjects  of  taxation  ;  so  that  one  may  be  taxed  and  the  other  exempt, 
or  both  governed  by  the  same  rule  of  taxation  or  exemption,  at  its  discretion. 

3.  Bame— Nashville,  Chattanooga  &  St.  Louis  Railway  Company. 

The  Nashville,  Chattanooga  &  St.  Louis  Railway  Company  having  succeeded 
to  all  the  rights  and  franchises  of  the  Nashville  &  Chattanooga  Railway  .Com- 
pany and  the  Nashville  &  Northwestern  Railway  Company,  the  shareholders 
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of  the  new  company  are  entitled  to  exemption  from  taxation  under  the  provis- 
ions in  the  charters  of  the  old  companies  that  "  the  capital  stock  *  »  * 
shall  be  forever  exempt  from  taxation ;"  and  the  act  of  March  1, 1869.  passed 
by  the  legislature  of  Tennessee,  taxing  such  shares,  violates  the  obligation  of 

contract  and  is  void. 

Mandamus. 

Matthews,  Justice.  This  proceeding  in  mandamus  was  commenced 
by  the  state  of  Tennessee,  on  its  own  behalf,  and  upon  the  relation 
of  Davidson  county  and  the  city  of  Nashville,  in  the  circuit  court  of 
that  county,  to  compel  the  defendant,  trustee  of  said  county,  to  as- 
sess for  taxation,  in  favor  of  the  state,  county,  and  city,  the  shares 
ef  stock  owned  by  individual  shareholders  in  the  Nashville,  Chatta- 
nooga &  St.  Louia  Railway  Company.  The  alleged  duty  required  of 
the  defendant,  is  imposed  by  statute  of  the  state.—an  act  of  March 
12, 1879,  as  amended  by  an  act  of  March  28, 1883,—whereby  all  col- 
lectors of  taxes,  the  defendant  as  trustee  being  one,  are  made  "as- 
sessors to  assess  all  property  which,  by  mistake  of  law  or  fact,  has 
not  been  assessed,  whether  the  omission  be  for  the  particular  year  or 
years ;  and  it  is  hereby  made  the  duty  of  such  collectors  in  all  cases, 
where  property  has  not  been  assessed,  but  on  which  taxes  ought  to 
be  paid  by  law,  to  immediately  assess  the  same,  and  proceed  to  col- 
lect the  taxes."  / 

The  property  sought  now  to  be  subjected  to  assessment  for  taxa- 
tion, it  is  claimed,  is  within  the  purview  of  the  act  of  March  1, 18C9, 
which  has  been  carried  forward  into  every  revenue  act  since  passed, 
and  is  still  in  force,  as  follows: 

"No  tax  shall  hereafter  be  assessed  upon  the  capital  of  any  bank  or  bank- 
ing association,  or  other  joint-stock  company,  organized  under  the  authority 
of  this  state  or  of  the  United  States;  but  the  stockholders  in  such  banks  and 
banking  associations,  or  other  corporations,  shall  be  assessed  and  taxed  upon 
the  value  of  their  shares  and  stock  therein.  Said  shares  shall  be  included  in 
the  valuation  of  the  personal  property  of  such  stockholders  in  the  assessment 
of  state,  county,  or  municipal  taxes  at  the  place,  town  or  ward,  or  district 
where  such  bank,  banking  association,  or  other  corporation  is  located,  and  not 
elsewhere,  whether  the  said  stockholder  reside  in  said  place,  town,  ward,  or 
district,  or  not,  but  not  at  a  greater  rate  than  is  assessed  upon  the  moneyed  cap- 
ital in  the  hands  of  individuals  in  the  state;  and  provided,  further,  that  noth- 
ing herein  contained  shall  be  held  or  construed  to  exempt  from  taxation  the 
real  estate  held  or  owned  by  such  bank  or  banking  association,  or  other  corpo- 
ration; but  the  same  shall  be  subject  to  state,  county,  municipal,  and  other 
taxation,  and  in  the  same  manner  as  other  real  estate  is  taxed." 

It  was  decided  by  the  supreme  court  of  Tennessee  that  this  section 
included  the  case  of  taxing  the  shares  of  stock  in  a -gas-light  com- 
pany, upon  such  grounds  as  also  to  embrace  the  case  of  taxing  shares 
of  stock  in  railroad  companies.  Bedford  v.  Mayor  of  Nashville,  7 
Heisk.  409.  The  act  of  1869  makes  the  tax  a  lieu  on  the  shares  of 
-Lock  subject  to  assessment,  authorizes  the  collection  of  the  tax  from 
the  avails  of  their  sale,  and  makes  it  the  duty  of  the  corporation  to 
retain  all  dividends  belonging  to  such  stockholder  so  far  as  necessary 
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to  pay  the  taxes  assessed  upon  his  shares.  There  is  much  in  the  stat- 
ute that  seems  inappropriate  to  the  case  of  corporations  other  than 
banks  and  similar  associations,  where  capital  is  employed  in  the  form 
of  money  and  securities;  but,  in  view  of  the  decision  of  the  supreme 
court  of  the  state,  already  referred  to,  no  question  is  raised  on  the 
point.  The  case  originally  instituted  in  a  state  court  was  removed 
to  this  court  on  the  ground  that  its  decision  necessarily  involved  a 
question  arising  under  the  constitution  of  the  United  States,  it  being 
claimed  on  the  part  of  the  defendant  that  the  shares  of  stook  sought 
to  be  subjected  to  assessment  for  taxation  were  exempt  by  a  contract 
with  the  state  contained  in  the  charter  of  the  Nashville,  Chattanooga 
&  St.  Louis  Railroad  Company.  It  is  now  claimed  on  behalf  of  the 
state  that  it  has  the  right  to  have  the  shares  of  stock  in  this  corpora- 
tion assessed  for  taxes  by  the  tax  collector  of  Davidson  county,  where 
it  has  its  prinoipal  place  of  business,  as  the  property  of  the  holders 
at  the  time  of  the  filing  of  the  petition,  for  as  many  years  as  the  books 
of  the  corporation  show  the  stock  to  have  been  continuously  owned 
by  them  since  the  passage  of  the  act  of  1869;  and  that  these  taxes, 
when  assessed,  become  a  lien  upon  the  stock,  for  the  payment  of  which 
the  corporation  itself  is  responsible  to  the  extent  of  any  dividends  de- 
clared or  settlements  had  by  it  with  the  shareholders  since  the  filing 
of  the  petition;  but  when  the  stock  has  changed  hands  during  years  for 
which  it  was  liable  for  taxation,  it  is  not  insisted  that  it  is  now  to  be 
assessed  for  such  omitted  taxes,  so  as  to  hold  either  the  stook  or  the 
present  owner  liable  therefor,  nor  that  the  assessment  can  go  back 
prior  to  the  year  1875,  at  which  time,  as  appears  by  the  answer,  the 
old  stock  was  surrendered,  and  the  present  stock  created  and  issued. 

The  act  to  incorporate  the  Nashville  &  Chattanooga  Railroad  Com- 
pany was  passed  on  December  11,  1845.  The  thirty-eighth  section 
of  that  act  is  as  follows : 

"The  capital  stock  of  said  company  shall  be  forever  exempt  from  taxation, 
and  the  road,  with  all  its  fixtures  and  appurtenances,  including  work-shops, 
warehouses,  and  vehicles  of  transportation,  shall  be  exempt  from  taxation  for 
the  period  of  twenty  years  from  the  completion  of  the  road,  and  no  longer." 

A  provision  in  the  same  language  was  contained  in  the  charter  of 
the  Nashville  &  Northwestern  Railroad  Company;  all  of  whose  prop- 
erty and  road,  including  all  its  rights  and  franchises,  and  the  fore- 
going exemption,  it  is  admitted,  passed  by  a  judicial  sale  to  the  Nash- 
ville &  Chattanooga  Railroad  Company.  The  name  of  the  latter  was 
changed  to  the  Nashville,  Chattanooga  &  St.  Louis  Railway  Com- 
pany, and  to  enable  it  to  pay  for  this  and  other  roads  acquired  by  it, 
this  company  was  authorized  to  increase  its  capital  stock  to  the  pres- 
ent amount  of  $6,670,331.20,  divided  into  shares  of  $25  each.  It  is 
claimed  for  the  defendant  in  this  proceeding  that  the  perpetual  ex- 
emption of  the  capital  stock  of  the  company  from  taxation  covers  the 
individual  interest  therein  of  the  stockholders,  the  attempted  viola- 
tion of  which  is  repugnant  to  that  clause  of  the  constitution  of  the 
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United  States  which  forbids  the  states  from  passing  laws  impairing 
the  obligation  of  contracts. 

The  issue  presented  is  one  of  the  construction  of  the  clause  of  the 
charter  quoted  above ;  the  question  being,  what  is  the  legislative  intent 
embodied  in  the  language  of  that  exemption  ?  It  must  be  admitted  at 
the  outset  that  it  was  competent  for  the  legislature  of  the  state  to  dis- 
tinguish between  the  interest  of  a  corporate  body  in  its  capital  or  capi- 
tal stock  and  that  of  the  individual  shareholder,  as  separate  subjects  of 
taxation;  so  that  one  may  be  taxed  and  the  other  exempt,  or  both  gov- 
erned by  the  same  rule  of  taxation  or  exemption,  at  the  discretion  of 
the  legislature.  It  was  accordingly  held  by  the  supreme  oourt  of  Ten- 
nessee, in  the  case  of  Union  Bank  v.  State,  9  Yerg.  490,  that  a  provis- 
ion in  the  charter  of  a  bank,  "that  in  consideration  of  the  privileges 
granted  by  the  charter  the  bank  agrees  to  pay  to  the  state  annually  one- 
half  of  one  per  cent,  on  the  amount  of  the  capital  stock  paid  in  by  the 
stockholders  other  than  the  state,"  operated  by  way  of  contract  to 
restrict  the  state  in  taxing  the  corporation  in  respect  of  its  capital 
stock  to  the  rate  mentioned,  but  not  to  prohibit  the  state  from  a  sep- 
arate and  additional  taxation  of  each  stockholder  upon  his  individual 
interest  as  a  stockholder.  In  that  case  it  will  be  observed,  however, 
that  the  language  of  the  charter  did  not  exempt  from  taxation,  in 
whole  or  in  part,  the  capital  stock  of  the  company  as  a  subject  of 
taxation,  without  regard  to  its  ownership,  but  was  an  agreement  di- 
rectly and  expressly  with  the  corporation  itself,  as  distinct  from  its 
shareholders,  as  to  a  tax  to  be  paid  by  the  corporate  body,  measured 
by  a  rate  upon  the  amount  of  its  capital  stock  paid  in.  An  exemption 
was  thereby  implied  as  extended  to  the  corporation  not  to  tax  it  on 
that  account  at  any  greater  rate;  but  that  exemption,  it  was  held, 
could  not  be  judicially  extended  so  as  to  embrace  the  case  of  individ- 
ual stockholders  chargeable  in  respect  to  their  separate  interests  as 
such. 

In  that  respect  that  case  differs  from  the  present,  for  here  the  ex- 
emption is  not  of  a  person,  but  of  a  thing;  it  is  not  that  no  tax  shall 
be  required  of  the  corporation  in  respect  to  its  capital  stock,  but  that 
the  capital  stock  itself  shall  be  forever  exempt  from  taxation, — that  is, 
shall  not  be  regarded  as  a  lawful  basis  or  subject  of  taxation, — thus 
removing  the  thing  itself  from  the  list  of  taxables  under  any  author- 
ity deriving  its  powers  from  the  state.  This  exemption  is  not  lim- 
ited to  the  interest  of  the  corporation  in  its  capital  stock  by  calling 
it  "the  oapital  stock  of  the  company,"  as  though  this  was  intended 
to  convey  the  idea  of  property  and  ownership  in  the  company  of  its 
stock.  It  is  the  capital  stock  of  the  company,  not  as  belonging  to 
the  corporation  as  property,  but  merely  as  designating  and  describ- 
ing it  as  the  capital  stock  authorized  by  that  act,  and  to  be  known 
as  the  capital  stock  of  the  particular  company  by  the  name  it  bears. 

Nor  can  the  exemption  be  limited  by  the  idea  that  the  clause  is  in 
a  contract  between  the  state  and  the  corporation  as  such,  and  not 
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with  the  natural  persons  composing  it  as  stockholders.  Thai  suppo- 
sition, in  the  first  place,  is  not  accurate.  The  contract  of  the  charter 
is  with  all  who  become  parties  to  it  by  accepting  its  proposals,  as  all 
do,  who  subscribe  to  the  capital  stock  it  authorises  upon  the  terms 
and  conditions  expressed  and  implied.  But  even  were  it,  as  claimed, 
technically  a  contract  between  the  state  and  the  corporate  body  only, 
yet  that  would  not  change  the  meaning  of  the  clause  in  question, 
which  does  not  refer  to  persons,  but  operates  distinctly  upon  the 
very  things  it  describes.  But  that  the  stockholders  are  the  real  par- 
ties to  the  contract  appears  not  less  from  the  whole  purview  of  the 
statute  as  from  the  particular  provisions  of  the  thirty -fourth  section 
relating  to  amendments  to  the  charter,  which,  it  is  provided,  when 
accepted  and  adopted  unanimously  by  the  president  and  directors, 
"shall  be  obligatory  on  the  stockholders,  and  not  otherwise." 

A  clause  of  exemption  in  a  railroad  charter,  identical  with  that 
under  discussion  here,  was  considered  and  construed  by  the  supreme 
court  of  the  United  States  in  the  case  of  Railroad  Cos;  v.  Gaines,  97 
U.  S.  697.  It  was  there  contended  on  the  part  of  the  railroad  com- 
pany that  the  capital  stock  of  the  company  exempted  not  only  was 
the  capital  which  belonged  to  the  corporation,  but  consisted  of  the 
very  property  into  which  the  original  capital  contributed  by  individ- 
ual subscribers  had  been  converted  by  investment,  and  so  embraced 
that  much,  at  least,  of  the  road,  fixtures,  etc.,  which  represented  sub- 
scribed capital  as  distinct  from  borrowed  capital,  although  it  was,  by 
the  express  words  of  the  clause,  to  be  exempt  from  taxation  only  for 
20  years  from  the  completion  of  the  road.  But  this  view  was  not 
adopted,  the  court  holding  that  the  property  expressed  to  be  exempted 
for  20  years  only  could  not  be  a  part  of  that  which  was  exempted 
forever.  It  follows*  therefore,  necessarily,  that  the  capital  stock  of 
the  company,  which  is  not  subject  to  taxation,  is  a  distinct  thing  al- 
together from  any  part  of  the  property  belonging  to  the  company, 
whether  exempt  from  taxation  for  a  limited  period  or  not  at  all.  It 
does  not  include  the  franchises  of  the  company  to  be  a  corporation, 
or  to  make  and  operate  a  railroad ;  for,  in  the  first  place,  the  phrase 
is  not  an  appropriate  one  to  convey  such  a  meaning;  and,  in  the 
next,  the  value,  of  the  franchises  of  the  company  necessarily  is  in- 
cluded in  the  value  of  the  property  of  the  company  used  for  corpo- 
rate purposes,  as  that  use  cannot  be  separated  from  the  property 
used,  in  any  rational  estimate  of  the  value. 

What,  then,  remains  of  possible  subjects  to  which  the  exemption  may 
be  applied  ?  For  we  are  not  at  liberty  to  suppose  the  exemption  has 
nothing  on  which  it  can  take  effect,  and  is  therefore  void  and  without 
meaning*  It  is  suggested  in  argument,  as  an  alternative  meaning, 
that  the  exemption  is  a  stipulation  merely  that  the  corporation  shall 
not  be  taxed  upon  the  money  paid  in,  or  capital  stock,  at  its  full 
nominal  value,  but,  as  an  encouragement  to  investment,  only  upon 
the  property  acquired  by  the  company,  at  its  value  as  ascertained 
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from  time  to  time,  as  other  similar  property  may  be  valued  for  pur- 
poses of  taxation,  and  not  upon  that  until  after  the  lapse  of  20 
years.  But  that  assumes  that  the  object  of  the  exemption  is  the  cor- 
poration, whereas  the  thing  exempted  is  the  capital  stock  itself ;  and 
the  natural  reading  of  it  is  that,  as  to  the  capital  employed  by  the 
company  for  corporate  purposes,  in  the  form  of  its  road  and  fix- 
tures, etc.,  that  shall  be  exempt  for  20  years;  and  as  to  the  capital 
stock  itself,  held  and  owned  by  individual  subscribers,  who  have  in- 
curred the  risk  of  the  investment,  and  depend  on  the  success  of  the 
enterprise  for  the  return  of  profits,  it  shall  be  forever  exempt  from 
taxation. 

This  conclusion  seems  to  be  required  by  the  decision  of  the  supreme 
court  of  the  United  States  in  the  case  of  Farrington  v.  Tennessee,  95 
U.  S.  679.  In  that  case,  the  bank  charter  provided  that  the  bank 
"shall  pay  to  the  state  an  annual  tax  of  one-half  of  one  per  cent,  on 
each  share  of  the  capital  stock  subscribed,  which  shall  be  in  lieu  of 
all  other  taxes."  It  was  held  that  the  words  "in  lieu  of  all  other  taxes," 
as  thus  used,  meant,  in  lieu  of  all  other  taxes  that  might  be  imposed 
on  that  subject  of  taxation,  viz.,  the  shares  of  the  capital  stock; 
and  that,  accordingly,  it  excluded  a  tax  on  those  shares  assessed  upon 
them  against  the  individual  shareholder  as  his  property.  Mr.  Jus- 
tice S wayne,  delivering  the  opinion  of  the  court,  said : 

"There  is  no  question  before  us  as  to  the  tax  imposed  on  the  shares  by  the 
charter,  but  the  state  has,  by  her  revenue  laws,  imposed  another  and  an  ad- 
ditional tax  on  these  same  shares.  This  is  one  of  those  4 other  taxes,'  which 
it  had  stipulated  to  forego.  The  identity  of  the  thing  doubly  taxed  is  not  af- 
fected by  the  fact  that  in  one  case  the  tax  is  to  be  paid  vicariously  by  the 
bank,  and  in  the  other  by  the  owner  of  the  share  himself.  The  thing  thus 
taxed  is  still  the  same,  and  the  second  tax  is  expressly  forbidden  by  the  con- 
tract of  the  parties.  After  the  most  careful  consideration  we  can  come 
to  no  other  conclusion.  Such,  we  think,  must  have  been  the  understanding 
and  intent  of  the  parties  when  the  charter  was  granted  and  the  bank  organ- 
ized. Any  other  view  would  ignore  the  covenant  that  the  tax  specified  should 
be  in  4  liou  of  all  other  taxes; '  it  would  blot  those  terms  from  the  context,  and 
construe  it  as  if  they  were  not  a  part  of  it." 

The  present  case  is  even  stronger  than  that  for  the  application  of 
the  exemption,  for  in  the  oase  cited  the  tax  imposed. was  upon  the 
corporation  itself,  and  to  be  paid  by  it.  And  it  might  well  have  been 
argued  with  plausibility,  as  in  fact  it  was,  that  it  was  to  be  in  lieu 
only  of  all  other  taxes  sought,  in  respect  thereof,  to  be  charged 
against  the  corporation,  leaving  the  interest  of  the  individual  share- 
holders unaffected  by  the  stipulation.  But  here  no  such  considera- 
tion applies,  for  here  the  exemption  is  absolute,  not  in  favor  of  any 
particular  person,  but  without  discrimination  and  without  condition, 
operating  upon  the  thing  itself,  known  as  capital  stock  of  the  com- 
pany, however  owned  or  held,  and  inhering  in  H  forever.  It  is  true, 
the  word  "shares"  is  not  used;  and  it  may  be  said  that  the  reference 
is  to  the  aggregate  fund  paid  in  and  originally  transferred  to  the 
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company;  bat  there  is  no  sach  actual  aggregate  fond  remaining  Un- 
invested, and  we  have  seen  that  it  does  not  possibly  include  the  prop- 
erty  of  the  company  resulting  from  its  investment.  The  capital  stock 
of  the  company,  therefore,  has  no  legal  existence,  except  as  an  ag- 
gregate of  the  shares  owned  and  held  as  individual  property  by  the 
separate  stockholders.  Each  share  is  a  part  of  the  whole,  and,  as 
the  whole  is  exempt  from  taxation,  it  follows  that  each  part  or  share 
must  also  be  exempt. 

This  conclusion  is  strongly  re-eoforced  by  the  phraseology  of  other 
parts  of  the  statute,  in  instances  too  numerous  to  specify;  more 
strongly  still  by  a  practical  construction  of  this  charter  and  the  rev- 
enue acts  of  the  state  daring  the  whole  period  of  their  co-existence, 
which  has  never  drawn  in  question  the  exemption  claimed  for  the 
stockholders  of  this  corporation  until  the  filing  of  the  present  peti- 
tion. 

Judgment  will  be  rendered  for  the  defendant,  dismissing  the  peti- 
tion. 


States  of  Tennessee  t;.  Whttworth,  Trustee,  etc 
(Circuit  Court,  M.  D.  Tennettee.  1884.) 

Taxation— Nabhvtmjj  &  Decatur  Railroad  Company— Exemption  of  Share- 
holders—Obligation of  Contract. 

The  sixth  section  of  the  act  passed  by  the  legislature  of  Tennessee,  April  19, 
1866,  declaring  that  the  Nashville  &  Decatur  Railroad  Company  "shall,  for  its 
government,  be  entitled  to  all  the  rights  and  privileges,  and  subject  to  all  the 
restrictions  and  liabilities,  conferred  and  imposed  upon  the  Nashville  Sc  Chat- 
tanooga Railroad  Company,"  confers  upon  the  former  company  the  privilege 
of  exemption  from  taxation,  as  to  its  capital  stock  and  property,  enjoyed  by 
the  latter  company,  under  the  provisions  of  its  charter,  and  the  act  of  March 
1  1869,  taxing  the  shares  of  stock  owned  by  individual  shareholders  in  the 
Nashville  &  Decatur  Railroad  Company,  impairs  the  obligation  of  contract  and 
is  void.   State  of  Tennmee  v.  Whitwortii,  ante,  75,  followed. 

Mandamus. 

Matthews,  Justice.  This  is  also  a  petition  for  a  mandamus  filed 
in  the  circuit  court  of  Davidson  county,  and  removed  into  this  court 
on  petition  of  the  defendant,  on  the  ground  that  its  decision  neces- 
sarily involves  a  question  arising  under  the  constitution  of  the  United 
States.  All  the  questions  in  it  are  disposed  of  by  the  judgment  in 
the  previous  case  [ante,  75]  as  to  the  exemption  claimed  on  behalf 
of  the  stockholders  in  the  Nashville,  Chattanooga  &  St.  Louis  Bail- 
road  Company,  except  one.  That  one  is  whether  the  stockholders 
in  the  Nashville  &  Decatur  Railroad  Company  are  entitled,  under  the 
charter  of  that  oompany,  to  a  like  exemption. 

On  January  28,  1852,  the  general  assembly  of  Tennessee  incor- 
porated the  Tennessee  &  Alabama  Railroad  Company  for  the  purpose 
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of.  constructing  a  railroad  from  Nashville,  through  Franklin,  to  the 
state  line  between  Tennessee  and  Alabama,  in  the  direction  of  Flor- 
ence, Alabama,  and  provided  that  "said  company  shall  have  all  the 
rights,  powers,  and  privileges,  and  be  subject  to  all  the  liabilities 
and  restrictions,  conferred  and  imposed  upon  the  charter  of  the  Nash- 
ville &  Chattanooga  Railroad  Company,  and  all  the  various  amend- 
ments" thereto.  On  November  30,  1S53,  the  general  assembly  of 
Tennessee  incorporated  the  Central  Southern  Railroad  Company  for 
the  purpose  of  building  a  railroad  from  the  Tennessee  &  Alabama 
Railroad,  at  Columbia,  to  the  Alabama  line,  in  the  direction  of  Athena 
and  Decatur,  in  Alabama.  This  act  contains  the  same  reference  to 
the  charter  of  the  Nashville  &  Chattanooga •  Railroad  Company  as 
that  contained  in  the  act  incorporating  the  Tennessee  &  Alabama 
Railroad  Company,  just  quoted.  On  December  19, 1853,  the  legisla- 
ture of  Alabama  incorporated  the  Tennessee  &  Alabama  Central  Rail- 
road Company,  for  the  purpose  of  constructing  a  railroad  from  Mbnte- 
vallo,  through  Decatur  and  Athens,  Alabama,  to  the  state  line  of  Ten- 
nessee, to  connect  with  a  railroad  leading  to  Columbia,  Tennessee, 
and  with  authority  to  consolidate  with  such  company  connecting  with 
its  road  at  the  state  line.  This  consolidation  was  authorized  and  ef- 
fected under  an  act  of  the  legislature  of  Tennessee,  passed  April  19, 
1866 ;  the  consolidated  company  to  be  called  the  Nashville  &  Decatur 
Railroad  Company.    The  sixth  section  of  the  act  is  as  follows: 

"That  the  said  Nashville  &  Decatur  Railroad  shall,  for  its  government,  be 
entitled  to  all  the  rights  and  privileges,  and  subject  to  all  the  restrictions  and 
liabilities,  conferred  and  imposed  upon  the  Nashville  &  Chattanooga  Railroad 
Company:  provided  that  no  state  aid  is  intended  to  be  extended  to  said  Nash- 
ville &  Decatur  Railroad;  provided,  further,  that  no  new  liability  is  intended, 
to  be  imposed  hereby  upon  said  Tennessee  &  Alabama  Railroad  Company 
and  the  Central  Southern  Railroad  Company." 

Under  this  aot  the  consolidation  was  consummated  by  a  surrender 
of  all  the  original  stock  in  the  constituent  companies,  and  the  issue 
to  the  holders  of  equal  amounts  of  stock  in  the  new  company;  and 
the  consolidation  was  ratified  by  an  additional  act  of  legislature. 
The  question  is  whether  the  sixth  section  of  the  act  of  April  19, 1866, 
which  is  the  charter  of  the  consolidated  company,  has  conferred  upon 
the  Nashville  &  Decatur  Railroad  Company,  among  the  rights  and 
privileges  to  which  it  is  entitled  for  its  government,  the  perpetual 
exemption  of  its  capital  stock  from  taxation,  which  was  secured  in 
the  charter  of  the  Nashville  &  Chattanooga  Railroad  Company  to  its 
capital  stock. 

It  is  claimed  for  the  state,  in  the  first  place,  that  the  word  M  privi- 
leges," used  in  this  section,  does  not  include  the  immunity  from  tax- 
ation possessed  by  the  Nashville  &  Chattanooga  Railroad  Company, 
the  term  not  having  a  meaning  sufficiently  broad  to  effect  that  ob- 
ject. But  the  contrary  interpretation  of  that  word,  in  the  same  con- 
nection as  that  now  considered,  has  prevailed  in  a  series  of  deliber- 
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ate  and  carefnl  judgments  of  the  supreme  court  of  the  United  States. 
PhU.  <h  W.  R.  Co.  v.  Maryland,  10  How.  376;  Tomlinson  v.  Branch, 
15  Wall.  460;  Chesapeake  &  0.  R.  Co.  v.  Virginia,  94  U.  8.  718; 
Southwestern  R.  Co.  v.  Georgia,  92  U.  8.  676;  Central  R.  R.  &  Bank- 
ing Co.  v.  Georgia,  92  U.  S.  665;  Humphrey  v.  Pegues,  16  Wall.  244; 
Railroad  Co.  v.  Georgia,  98  U.  8.  360.  There  is  nothing  inconsist- 
ent with  this  view  in  the  cases  of  Morgan  v.  Louisiana,  93  TJ.  8.  217; 
Railroad  Cos.  v.  Gaines,  97  U.  8.  711 ;  Wilson  v.  Gaines,  103  TJ.  8. 
417;  Railroad  Co.  v.  Commissioner,  103  U.  8.  4;  Louisville  &  N.  R. 
Co.  v.  Palmes,  109  U.  8.  252;  8.  C.  3  Sup.  Ct.  Rep.  193. 

In  the  case  of  Morgan  v.  Louisiana,  93  U.  8.  217,  the  point  de- 
cided was  that  immunity  from  taxation  did  not  pass  by  the  sale  of 
the  franchises  of  one  company  to  another,  because  the  latter  only  in- 
cluded such  rights  and  privileges  as  were  necessary  to  the  operation  of 
the  company.  In  the  other  cases,  particularly  Railroad  Cos.  v.  Gaines, 
97  U.  8.  697,  and  Railroad  Co.  v.  Commissioners,  103  U.  8.  4,  it 
was  held  that  the  grant  to  one  company  of  the  rights  and  privileges 
of  another  for  the  purpose  of  making  and  using  a  railroad,  carried 
with  it,  not  all  the  rights  and  privileges  of  the  former,  but  only  such 
as  were  necessary  to  accomplish  the  purpose  to  which  the  grant  was 
limited, — that  of  making  and  using  a  railroad. 

It  is  sought  to  bring  the  present  case  within  the  application  of  this 
principle  of  limitation,  by  force  of  the  words  in  the  sixth  section  of 
the  act  of  1866,  which  declare  that  the  Nashville  &  Decatur  Railroad 
Company  "shall,  for  its  government,  be  entitled  to  all  the  rights  and 
privileges,  and  subjeot  to  all  the  restrictions  and  liabilities,  conferred 
and  imposed  upon  the  Nashville  &  Chattanooga  Railroad  Company." 
It  is  argued  that  this  limits  the  grant  to  such  rights  and  privileges 
only  as  are  necessary  for  the  government  of  the  corporation,  and  thatN 
this  excludes  the  privilege  of  being  exempt  from  taxation  as  fo  its 
capital  stock  and  property.  But  the  words  "for  its  government"  are 
not  words  of  limitation.  The  government  of  the  corporation  embraces 
every  part  of  the  conduct  and  business  of  the  company,  in  all  its  rela- 
tions to  the  state,  to  the  general  public,  to  individuals,  to  its  own 
stockholders.  The  language  of  the  sixth  section  is  precisely  equiv- 
alent to  a  declaration  that  the  Nashville  &  Deoatur  Railroad  Com- 
pany shall  be  governed  by  the  charter  of  the  Nashville  &  Chattanooga 
Railroad  Company,  as  though  it  had  been  re-enacted  as  such,  with 
the  name  of  the  former  inserted  instead  of  the  latter,  repeating  in  de- 
tail the  language  of  each  section,  granting  rights  and  privileges,  and 
imposing  restrictions  and  liabilities.  The  charter  of  the  corporation 
is  the  law  of  its  government,  which  consists  in  the  regulation  of  its 
business  in  all  its  relations,  and  necessarily  includes  its  rights,  priv- 
ileges, and  obligations  in  respect  to  the  state. 

It  may  be  said  that  the  exemption  from  taxation  of  th$  shares  of 
capital  stock  held  as  property  by  individual  stockholders  is  not  a  cor- 
porate interest  or  privilege.   But  the  charter,  as  was  said  in  the  pre- 
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vious  case,  is  a  contract  with  the  individual  corporators;  and  the  ex- 
emption from  taxation  of  its  capital  stock  must  be  presumed  to  have 
been  one  of  the  important  if  not  essential  conditions  and  inducements 
to  the  formation  of  the  corporation.  The  general  interest  of  all  the 
stockholders  in  the  corporate  property  and  business  must  be  regarded 
as  a  corporate  interest;  and  the  privilege  secured  to  the  stockholder 
to  be  exempt  from  taxation  on  his  shares  in  the  capital  stock,  is  also 
a  .privilege  of  the  company,  inasmuch  as  it  is  thus  enabled  to  obtain 
more  readily  subscribers  to  its  stock,  and  thus  more  certainly  to  in- 
sure the  success  of  the  corporation. 

The  supreme  court  of  Tennessee,  in  the  case  of  Wilson  v.  Gaines, 
9  Baxt.  546,  have  taken  a  different  view  from  that  announced  in  this 
opinion,  and  decided  that  the  word  "privilege"  would  not  carry  with 
it  such  an  immunity  from  taxation;  but  the  grounds  of  that  decision 
do  not  seem  to  be  sufficiently  strong  to  outweigh  the  opposing  judg- 
ments of  the  supreme  court  of  the  United  States,  referred  to  above, 
and  which,  in  a  question  of  this  nature,  this  court  is  bound  to  follow. 
It  results  from  these  views  that  judgment  must  be  entered  for  the  de- 
fendant, dismissing  the  petition. 


1.  Naturalization—  Rev.  St.  $  2165  — Pbobate  Court — Common-Law  Juris- 

diction— Tennessee  Code,  f  316A. 

The  probate  court  of  Shelby  county,  Tennessee,  under  the  Code,  }  316A,  has 
no  common-law  jurisdiction,  and  is  not,  therefore,  authorized  to  take  a  decla- 
ration by  an  alien  of  intention  to  become  a  citizen  of  the  United  States  under 
the  Revised  Statutes,  t  2165. 

2.  Same  Subject— Dower— Bastardy— Partition. 

Neither  its  jurisdiction  to  allot  dower,  that  over  bastardy  and  bastards,  nor 
that  of  partition  of  estates,  is  a  "  common-law  jurisdiction,"  in  the  sense  of  the 
Revised  Statutes  of  the  United  States. 

3.  Same  Subject— Common  Law  of  Tennessee. 

Whatever  may  be  said  of  any  other  statutes  passed  In  England  before  our 
revolution,  the  act  of  18  Eliz.  c.  3,  concerning  bastards,  and  that  of  31 &  32 
Henry  VIII.  c.  32.  concerning  partition,  which  are  the  foundation  of  the  legis- 
lation on  these  subjects  in  Tennessee,  were  never  a  part  of  the  common  law  of 
North  Carolina  or  Tennessee,  and  will  not,  therefore,  support  any  claim  for 
common-law  jurisdiction  in  the  probate  court  of  Shelby  county. 

Application  for  Naturalization. 
A.  H.  Douglass,  for  applicant. 

Hammond,  J.  The  applicant  presents  a  duly-anthenticated  certifi- 
cate showing  that  on  May  20,  1881,  he  declared  his  intention  to  be- 
come a  citizen  before  the  probate  court  of  Shelby  county,  and  the 
•question  is  whether  that  is  a  court  "having  common-law  jurisdic 
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tion,"  as  required  by  section  2165  of  the  Revised  Statutes  of  the. 
United  States.  It  seems  to  be  settled  that  it  is  not  necessary  that 
the  court  should  have  general  common-law  jurisdiction;  but  if  any 
part  of  its  jurisdiction  answers  that  designation  the  requirement  of 
the  statute  is  fulfilled.  U.  S.  v.  Power,  14  Blatcfcf.  223;  Ex  parte 
Gregg,  2  Curt.  98;  Ex  parte  Gladhill,  8  Mete.  168;  State  v.  WkUte- 
more,  50  N.  H.  245;  Ex  parte  Conner,  39  Cal.  98. 

In  Tennessee,  by  constitutional  and  statutory  provisions,  our  courts 
are  divided  into  courts  of  law  and  equity,  but  by  numerous  statutes 
they  respectively  exercise  concurrent  jurisdiction  in  many  matters 
not  strictly  belonging  to  them  in  their  congenital  capacities.  The 
probate  court  of  Shelby  county  has  its  jurisdiction  regulated  by  the 
act  of  1870,  c.  86,  Tenn.  Code  (T.  &  S.)  §  31M.  $o  trace  of  any 
common-law  jurisdiction  can  be  found  in  that  statute,  unless  it  may 
be  the  concurrent  jurisdiction  for  "the  allotment  of  dower,"  its  "orig- 
inal jurisdiction  over  bastardy  and  bastards,"  or  its  concurrent  juris- 
diction "for  the  partition  or  sale  of  estates."  Its  general  jurisdiction 
is  that  formerly  belonging  to  the  ecclesiastical  courts,  but  the  assign- 
ment of  dower  is  not  incident  to  the  administration  of  estates  of  de- 
ceased persons,  nor  analogous  to  any  proceeding  of  a  court  of  ecclesi- 
astical jurisdiction.  Smith,  Prob.  Law,  5,  257.  Common-law  courts 
did  have  inherent  jurisdiction  of  the  assignment  of  dower,  but  it  will 
be  found  that  the  common-law  right  to  and  the  remedies  for  the  re- 
covery of  dower  have  been  abrogated  and  superseded  by  our  Tennes- 
see statutes,  so  that  it  is  no  longer  of  "common-law  jurisdiction"  in 
any  of  our  courts  to  allot  dower,  but  one  of  purely  statutory  juris- 
diction, of  which  the  circuit  courts  of  law,  the  chancery  courts  of 
equity,  and  the  county  or  probate  courts,  all  have  concurrent  jurisdic- 
tion; and,  in  this  matter  of  the  allotment  of  dower,  by  the  act  crea- 
ting its  jurisdiction,  the  probate  court  of  Shelby  county  "is  vested  with 
all  the  powers  of  a  chancery  court."  The  inherent  jurisdiction  of  a 
chancery  court  over  the  subject  of  dower  is  of  equitable  cognizance,  as 
contradistinguished  from  that  common-law  jurisdiction  which  a  court 
of  law  formerly  exercised ;  and  if  the  probate  court  jurisdiction  should 
be  relegated  to  either,  it  is,  by  the  language  of  the  statute  above 
quoted,  placed  on  the  basis  of  that  of  the  equity  courts.  But  this  is, 
I  think,  quite  immaterial,  since  the  result  of  our  statutes  and  judicial 
decisions  is  to  establish  on  this  subject  of  dower  ati  entirely  uniform 
jurisdiction,  so  far  as  concerns  this  case,  in  all  the  courts  having 
concurrent  power  over  it,  so  essentially  different,  in  the  right  and  the 
remedy  known  to  the  common  law,  that  in  none  of  them  can  this 
jurisdiction  serve  as  a  foundation  to  support  the  authority  to  natur- 
Use  aliens  under  the  laws  of  the  United  States. 

To  show  this,  suppose  we  consider  the  provisions  of  the  Code  de- 
fining the  right  of  dower,  and  prescribing  the  peculiar  remedy  for  its 
enforcement,  to  have  been  repealed,  but  the  act  establishing  the  pro- 
bate court  of  Shelby  county  to  remain  as  it  now  is.    What  is  the  re- 
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salt?  Laying  aside  embarrassment  of  mere  detail  not  pertinent 
here,  it  is  clear  that,  the  common -law  right  and  remedy  for  dower  be- 
ing restored,  necessarily,  under  our  judicial  system,  the  circuit  courts 
of  law  would  exercise  the  common-law  jurisdiction,  and  enforce  the 
common-law  remedies,  while  the  chancery  courts  of  equity  would  re- 
tain the  equitable  jurisdiction  and  remedies  belonging  to  a  court  of 
equity,  and  the  probate  court  of  Shelby  county  could  exercise  only 
the  latter  by  the  very  language  of  the  statute,  and  in  the  very  nature 
of  its  organization,  not  being  provided  with  the  machinery  of  a  court 
of  law.  Smith,  Prob.  Law,  5,  257;  2  Sorib.  Dower,  91,  120,  200; 
Tenn.  Code,  (T.  &  S.  Ed.)  316&,  2398-2403,  2407-2419 ;  London  v. 
London,  1  Humph.  1;  Thompson  v.  Stacy,  10  Terg.  493;  and  other 
cases  cited  in  notes  to  the  Code. 

The  jurisdiction  of  the  probate  court  "over  bastardy  and  bastards" 
comes  nearer  being  a  "common-law  jurisdiction''  than  that  just  con- 
sidered. Tenn.  Code,  (T.  &  S.  Ed.)  4208,  5854-5375,  and  notes. 
The  whole  jurisdiction  is  divided  between  justices  of  the  peace  and 
the  probate  court,  but  will,  for  the  purposes  of  this  case,  be  consid- 
ered together.  This  jurisdiction  had  no  place  in  the  common  law  of 
England,  but  is  similar  in  many  respects  to  that  given  to  justices  of 
the  peace  and  the  quorum  court  of  general  sessions  of  the  peace,  by 
the  statute  of  18  Eliz.c.  8;  2  Bac.  Abr.  (Bouv.  Ed.)  tit.  "Bastardy,"  95. 

I  would  be  disposed  to  hold  that,  under  the  rules  established  for 
construing  this  clause  of  our  naturalization  laws,  by  the  above-cited 
cases,  this  is  a  matter  of  "common-law  jurisdiction,"  if  the  statute  of 
Elizabeth  had  been  common  law  in  this  state,  but  I  am  of  opinion 
it  never  was  a  part  of  our  common  law,  and  that  it  has  always  been 
and  remains  statutory.  It  may  be  a  question  whether  the  act  of  con- 
gress should  not  be  construed  wholly  with  reference  to  thejcommon 
law  of  England,  and  in  this  respect  without  regard  to  that  peculiar 
"common  law"  which  has  been  established  in  some  of  the  states  as 
including  those  English  statutes  which  our  forefathers  brought  with 
them.  But  waiving  this  consideration,  which  would  certainly  de- 
feat any  power  claimed  by  the  probate  court  of  Shelby  county  to  act 
under  the  naturalization  laws,  and  the  result  is  the  same.  It  is  very 
difficult  to  determine  with  satisfaction  whether  any  given  English 
statute  is  a  part  of  the  common  law  of  Tennessee,  or  is  enforced  by 
virtue  of  its  legislative  adoption.  Meigs,  Dig.  (2d  Ed.)  §  1844; 
Glasgow  v.  Smith,  1  Tenn.  144,  and  Cooper's  note,  168.  So  far  as 
the  question  pertains  to  this  case,  there  should  be  no  difficulty  about 
it,  in  my  judgment.  By  an  act  of  1715,  c.  30,  the  province  of  North 
Carolina  enacted  that,  with  certain  exceptions,  "the  common  law  is 
and  shall  be  in  force  in  this  government  till  it  shall  be  altered  by  act 
of  assembly,"  and  "that  all  statute  laws  of  England"  made  for  cer- 
tain enumerated  purposes,  including  those  "for  preventing  immorality 
and  fraud,"  "shall  be  in  force  here,  although  this  province,  or  the 
plantations  in  general,  are  not  therein  named."    This  was  continued 
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in  force  by  a  subsequent  act  of  1749,  e.  1.  if  this  last  was  not  itself 
abrogated  by  royal  proclamation,  leaving  the  first  in  force. 

In  1741  another  act  was  passed  for  "tne  better  observance  and 
keeping  of  the  Lord's  day,  commonly  called  Sunday,  and  for  the  more 
effectual  suppression  of  vice  and  immorality,"  in  which  there  is  found 
a  regulation  of  this  jurisdiction  "over  bastardy  and  bastards,"  very 
similar  to  the  statute  of  Elizabeth  and  our  present  Tennessee  Code, 
both  above  cited.  By  a  temporary  ordinance  to  the  first  constitution 
of  North  Carolina  of  1776  "the  statute  laws  and  such  parts  of  the  com- 
mon law  and  acts  of  assembly  heretofore  in  use"  were  continued  in 
force,  and,  by  an  act  of  assembly  in  1778,  c.  5,  "all  such  statutes  and 
such  parts  of  the  common  law  as  were  heretofore  in  force  and  use 
within  this  territory,  and  all  acts  of  the  late  general  assemblies  thereof, 
etc.,  as  are  not  destructive  of,  etc.,  the  freedom  and  independence 
of  this  state,  etc.,  are  hereby  declared  to  be, in  fall  force  within  this 
state."  By  the  act  of  1789,  c.  8,  ceding  the  western  territory,  of 
which  Tennessee  is  composed,  and  which  was  accepted  and  re-enacted 
by  congress,  it  was  a  condition  "that  the  laws  in  force  and  use  in  the 
state  of  North  Carolina,  at  the  time  of  pasting  this  act,  shall  be  and 
continue  in  full  force  within  the  territory  hereby  eeded  until  the  same 
shall  be  repealed  or  otherwise  altered  by  the  legislative  authority  of 
said  territory."  By  the  Tennessee  constitution  of  1796,  art.  10,  §  2, 
and  that  of  1834,  art.  11,  §  1,  and  that  of  1870,  art.  11,  §  1,  "all 
laws  and  ordinances  now  in  force  and  use"  in  this  territory  and  state, 
respectively,  were  continued  in  force.  1  Mart.  Laws  N.  C.  14,  58, 
87,  198, 252,  466,  467;  2  State  Chart.  &  Consts.  (U.  S.)  1664,  1678, 
1687,  1701;  Tenn.  Code,  (T.  &  S.  Ed.)  113;  Meigs,  Dig.  (2d  Ed.) 
§  1844. 

I  have  not  examined  the  title  of  the  statute  of  Elizabeth  conferring 
this  jurisdiction  "over  bastardy  and  bastards"  upon  justices  of  the 
peace  and  the  county  courts,  from  which  the  probate  court  of  Shelby 
county  has  derived  it  by  regular  succession,  but  it  is  plain  that  what- 
ever may  be  the  rule  in  other  states  on  this  subject,  or  whatever  be 
the  title  of  that  statute,  and  whatever  may  be  said  of  any  other  Eng- 
lish statute,  this  one  has  never  been  a  part  of  the  common  law  of 
North  Carolina  or  Tenpessee;  because,  whatever  its  title,  by  the  orig- 
inal act  of  1715  it  must  have  been  thought  to  be  an  act  "for  prevent- 
ing immorality,"  since  by  the  act  of  1741,  "for  the  more  effectual  sup- 
pression of  vice  and  immorality,"  it  was  amended  and  enlarged  to 
suit  our  circumstances.  It  is  to  be  observed  how  this  early  legisla- 
tion carefully  distinguished  between  the  "common  law,"  "English 
statutes,"  and  "acts  of  assembly,"  thereby  showing  that  there  were 
mainly  three  several  sources  of  local  law.  The  act  of  1715  did  not 
pretend  to  enumerate  the  English  statutes  by  titles,  but  by  the  most 
general  description  of  the  subject-matter,  and  no  doubt  this  act  of 
Elizabeth  was  by  it  adopted,  not  as  the  common  law  of  North  Caro- 
lina, for  that  was  provided  for  by  a  different  section,  but  as  a  part  of 
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the  statutory  law  of  North  Carolina,  and  as  snoh  we  have  inherited  it 
from  oar  mother  state.  It  is,  then,  with  its  succeeding  alterations, 
and  as  we  now  have  it,  a  'part  of  the  statutory  and  not  the  common 
law  of  Tennessee.  This  jurisdiction  of  the  . probate  court,  therefore, 
is  not  a  "common-law  jurisdiction"  in  the  sense  of  our  naturalization 
laws,  and  will  not  support  any  claim  of  thai  court  to  act  under  them. 

The  same  reasoning  precisely  applies  to  the  jurisdiction  of  parti- 
tion, which  is  by  the  statute  rather  equitable  than  legal,  if  there  be 
any  distinction  in  the  matter.  The  act  of  31  &  32  Henry  VIII.  e. 
32,  was  adopted  by  North  Carolina  as  a  part  of  its  statutory  laws,  and 
the  right  and  remedy  have  been  regulated  by  our  Code,  so  that,  like 
the  others  above  mentioned,  they  remain  purely  statutory,  and  are  in 
no  sen se  "a  common-law  jurisdiction"  in  this  state,  whatever  may  be 
said  of  them  in  other  states.  There  being  no  estates  in  coparcenary 
in  Tennessee,  the  common-law  jurisdiction  for  their  partition  cannot 
aid  the  jurisdiction  of  the  probate  court  in  this  matter.  Mart. 
'  Laws  N.  C,  supra;  Glasgow  v.  Smith,  and  note,  supra;  Sawyers  v. 
Cator,  8  Humph.  256;  3  Meigs,  Dig.- (2d  Ed.)  §  2062  et  seq.;  2  Bouv. 
Diet.  tit.  "Partition;"  Tenn.  Code,  (T.  &  8.)  316fc,  3262-3322; 
Tenn.  Code,  (T.  &  8.  Ed.)  2010,  2420;  Strong  v.  Ready,  9  Humph. 
168 ;  1  Washb.  Real  Prop.  650.  And  these  views  are,  in  my  judg-  * 
ment,  fully  supported  by  cases  in  the  supreme  court  of  the  United 
States,  describing  what  is  meant  in  federal  jurisprudence  by  the 
"common  law."  Parsons  v.  Bedford,  3  Pet.  433;  Irvine  v.  Marshall, 
20  How.  558,  564. 

The  applicant  may  now  make  his  first  declaration  of  intention  to 
become  a  citizen,  if  he  choose,  in  this  court,  but  he  cannot  be  finally 
naturalized  on  this  evidence  of  having  heretofore  declared  it  in  a 
court  of  competent  jurisdiction.   Application  refused. 


{District  Court,  W.  D.  Pennsylvania.   September  3, 1884 ) 

L  Bankruptcy— Partnership  Creditors. 

In  bankruptcy,  if  there  is  no  joint  estate,  firm  creditors  have  the  right  to 
share  in  the  separate  estate. 
2.  Same— Partner  Assuming  Firm  Debts. 

Where  one  of  the  partners  takes  the  firm  assets  and  agrees  to  pay  the  firm 
debts,  the  partnership  creditors  may  prove  against  his  estate  in  bankruptcy, 
and  share  pari  passu  with  the  separate  creditors. 

In  Bankruptcy.    Sur  register's  report,  etc.,  upon  the  proofs  of 
debt  by  creditors  of  Lloyd,  Hamilton  &  Go. 
Geo.  M.  Reade,  for  bankrupt's  assignee. 
W.  G.  C  half  ant,  for  creditors  of  Lloyd,  Hamilton  &  Co, . 


In  re  Lloyd,  Bankrupt. 
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Aohbson,  J.  The  question  here  is  whether  the  creditors  of  Lloyd, 
Hamilton  &  Co.,  a  banking  firm  composed  of  Wm.  M.  Lloyd  and 
Charles  H.  Hamilton,  have  the  right  to  prove  their  debts  against  the 
estate  of  Wm.  M.  Lloyd,  the  bankrupt.  Briefly,  the  facts  are  these : 
The  bankrupt  carried  on  the  banking  business  individually  at  Al- 
toona,  Pennsylvania,  under  the  style  of  Wm.  M.  Lloyd  &  Co.;  and 
at  Ebensburg,  Pennsylvania,  under  the  style  of  Lloyd  &  Co. ;  and  at 
the  same  time  he  carried  on  a  distinct  and  separate  banking  busi- 
ness at  New  York  city,  with  Charles  H.  Hamilton  as  his  copartner, 
under  the  firm  name  of  Lloyd,  Hamilton  &  Co. ;  and  he  was  also  a 
partner  in  several  other  banking  firms  at  other  places.    In  October, 

1873,  he  and  all  his  banking  firms  suspended.  His  creditors,  how- 
ever, soon  granted  him  an  extension,  and  he  resumed  business  at  Al- 
toona  and  Ebensburg  on  or  about  February  2,  1874.  To  enable 
him  successfully  to  carry  out  his  extension  scheme,  on  February  27, 

1874,  by  a  written  instrument  of  that  date,  he  and  Charles  H.  Ham- 
ilton dissolved  partnership,  Hamilton  withdrawing  from  the  concern 
and  transferring  all  his  interest  in  the  firm  and  assets  of  Lloyd, 
Hamilton  &  Co.  to  Wm.  M.  Lloyd/  who,  in  and  by  the  said  instru- 
ment, covenanted  and  agreed  individually  to  assume  and  pay  all  the 
debts  of  the  firm  of  Lloyd,  Hamilton  &  Co.,  and  to  release  and  dis- 
charge Hamilton  from  the  payment  thereof.  Accordingly,  all  the  as- 
sets of  that  firm  were  delivered  to  and  appropriated  by  Wm.  M. 
Lloyd.  Subsequently,  new  time  notes  or  extension  certificates,  in  the 
firm  name  of  Lloyd,  Hamilton  &  Co.,  were  issued  by  Wm.  M.  Lloyd 
to  the  firm  creditors,  who  agreed  to  grant  him  time.  He  continued 
business  under  his  extension  until  about  the  middle  of  August,  1875, 
when  he  again  suspended.  Upon  the  petition  of  his  creditors,  filed 
November  11, 1875,  he  was  individually  adjudged  a  bankrupt  in  June, 
1878.  There  never  was  an  adjudication  in  bankruptcy  of  the  firm  of 
Lloyd,  Hamilton  &  Co.  Some  of  the  assets,  however,  formerly  be- 
longing to  that  firm,  but  which  were  transferred  to  Wm.  M.  Lloyd 
under  the  agreement  of  February  27,  1874,  came  into  the  hands  of 
the  assignees  in  bankruptcy  of  Wm.  M.  Lloyd.  The  evidence  also 
shows  Charles  H.  Hamilton's  insolvency  and  that  he  was  in  bank- 
ruptcy in  1879  without  assets. 

Upon  this  state  of  facts,  the  register  admitted  in  proof  against  the 
estate  of  Wm.  M.  Lloyd  the  claims  of  creditors  of  Lloyd,  Hamilton 
&  Co. ;  and  in  this,  I  think,  he  was  clearly  right,  upon  both  or  either 
of  the  grounds  following:  (1)  The  rule  that  the  joint  estate  must  be 
applied  to  pay  the  joint  debts,  and  the  separate  estate  to  pay  the 
separate  debts,  is  only  applicable  where  the  joint  estate  as  well  as 
the  separate  estate  is  before  the  court  for  distribution.  TJ.  S.  v. 
Lewis,  13  N.  B.  R.  33.  And  where  there  is  no  joint  estate,  the  firm 
creditors,  under  such  a  state  of  facts  as  exists  here,  have  a  right  to 
share  in  the  separate  estate.  Blum.  Bankr.  268;  In  re  Pease,  13  N. 
B.  R.'  168.    There  is  no  joint  estate  here;  for,  by  virtue  of  the  agree- 
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ment  of  February  27,  1874,  the  assets  of  the  firm  of  Lloyd,  Hamil- 
ton &  Go.  still  remaining  in  specie  are  the  separate  estate  of  Wm.  M. 
Lloyd,  the  same  as  if  they  had  always  been  his  individual  property. 
Colly.  Partn.  §  894,  (5th  Amer.  Ed. ;)  Bullitt  v.  M.  E.  Church,  26 
Pa.  St.  108;  Howe  v.  Lawrence,  9  Cush.  553.  And  it  is  quite  im- 
material that  the  assignees  have  kept  a  separate  aooount  of  these 
assets.  (2)  Where  one  of  the  partners,  takes  the  firm  assets  and 
agrees  to  pay  the  joint  debts,  he  becomes  individually  liable;  and  the 
partnership  creditors  may,  at  their  option,  prove  against  his  estate 
in  bankruptcy,  and  share  pari  passu  with  the  separate  creditors. 
Blum.  Bankr.  563;  In  re  Downing,  3  N.  B.R.  181,  183;  In  re  Long, 
9  N.  B.  R.  227;  In  re  Rice,  Id.  373;  In  re  Collier,  12  N.  B.  R.  266. 

At  the  hearing  it  was  alleged  that  the  proofs  of  the  creditors  of 
Lloyd,  Hamilton  &  Co.  were  informal.  How  this  is  I  do  not  decide, 
as  the  matter  is  not  properly  before  me.  If  the  proofs  are  objection- 
able for  informality,  leave  will  be  granted  to  amend  them.  The  ex- 
ception numbered  5,  before  the  register,  touching  the  claims  of 
Lloyd,  Huff  &  Watt  and  others  was  not  discussed  before  me,  and 
whether  or  not  those  claims,  or  any  of  them,  come  within  the  ruling 
I  have  just  made  in  the  matter  of  the  proof  tendered  by  Jesse  Cham- 
bers, assignee  of  Lloyd,  Huff  &  Watt,  I  am  now  unable  to  determine 
from  the  papers  before  me.  Upon  the  precise  point  raised  by  this 
exception  I  now  decide  nothing.  The  ruling  at  present  made  simply 
determines  that  proof  against  the  estate  of  this  bankrupt  by  oreditors 
of  Lloyd,  Hamilton  &  Co.  is  allowable. 

And  now,  September  3,  1884,  the  exceptions  to  the  register's  re- 
port, admitting  to  proof  claims  of  creditors  6f  Lloyd,  Hamilton  &  Co- 
are  overruled,  and  such  proofs  are  sustained. 


Bankruptcy— Partnership — individual  Creditors. 

The  general  rule  everywhere  now  is  that  when  all  the  partners  are  in  bank- 
ruptcy, the  separate  estate  of  one  partner  shall  not  claim  against  the  joint  es- 
tate of  the  partnership  in  competition  with  the  joint  creditors,  nor  the  joint  i 
estate  against  the  separate  estate  in  competition  with  the  separate  creditors. 

In  Bankruptcy.  Sur  proof  by  Lloyd,  Huff  &  Watt  against  the 
estate  of  Wm.  M.  Lloyd. 

Geo.  M.  Reade,  for  bankrupt's  assignee,  excepting. 

W.  H.  Klingensmith,  for  assignee  of  Lloyd,  Huff  &  Watt,  creditors. 

Acheson,  J.  Lloyd,  Huff  &  Watt,  by  their  assignee  in  bankruptcy, 
Jesse  Chambers,  tender  proof  of  debt  against  the  separate  estate  in 


In  re  Lloyd,  Bankrupt. 


(District  Court,  W.  D.  Pennsylvania.   September  8,  1884.) 
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bankruptcy  of  Wm.  M.  Lloyd,  one  of  the  members  of  said  firm.  His 
assignee  in  bankruptcy,  J.  W.  Curry,  and  his  separate  creditors,  re- 
sist the  proof.  Wm.  M.  Lloyd  was  adjudged  a  bankrupt  upon  the 
petition  of  his  creditors,  and  the  firm  of  Lloyd,  Huff  &  Watt  upon 
the  petition  of  W.  H.  Watt,  one  of  its  members.  The  said  firm, 
composed  of  Wm.  M.  Lloyd,,  George  J.  Huff,  and  W.  H.  Watt,  did  a 
general  banking  business  at  Latrobe,"Pennsylvania.  Wm.  M.  Lloyd 
did  a  separate  and  distinct  banking  business  at  Altoona,  Pennsylva- 
nia, under  the  style  of  Wm.  M.  Lloyd  &  Co.,  and  at  Ebensburg, 
Pennsylvania,  under  the  style  of  Lloyd  &  Co.,  but  he  had  no  partner 
at  either  of  these  places.  There  were  business  dealings  and  accounts 
between  Wm.  M.  Lloyd,  as  a  banker  at  Altoona,  and  the  said  firm  of 
Lloyd,  Huff  &  Watt.  The  proof  of  debt  in  question  oonsists  of  three 
items  thereof  only.  No  settlement  has  been  had  between  the  mem- 
bers of  said  firm,  nor  any  general  settlement  between  the  firm  and 
Wm.  U.  Lloyd.  The  separate  estate  of  Wm.  M.  Lloyd  is  altogether 
insufficient  to  pay  his  separate  debts  proved  in  bankruptcy,  and  the 
evidence  indicates  that  his  individual  creditors  will  receive  a  muoh 
smaller  per  centage  than  the  firm  creditors  will  out  of  the  partner- 
ship assets. 

The  question  involved  here  is  not  new,  nor,  under  the  authorities, 
doubtful.  The  general  rule  everywhere  now  is  that,  when  all  the 
partners  are  in  bankruptcy,  the  separate  estate  of  one  partner  shall 
not  claim  against  the  joint  estate  of  the  partnership  .in  competition 
with  the  joint  creditors,  nor  the  joint  estate  against  the  separate  es- 
tate in  competition  with  the  separate  creditors.  Coll.  Partn.  §  990, 
(5th  Amer.  Ed.;)  Blum.  Bankr.  268;  In  re  Lane,  10  N.  B.  B.  135. 
The  English  doctrine  is  this :  that  proof  cannot  be  made  by  the  joint 
estate  against  the  separate  estate  exoept  in  case  of  a  fraudulent  ab- 
straction from  the  joint  funds  by  one  of  the  partners ;  and  not  then, 
if  there  has  been  any  waiver  of  the  tortious  act  by  the  other  partner 
so  as  to  reduce  it  to  a  matter  of  contract.  Ex  parte  Turner,  4  Dea. 
&  Ch.  169;  Ex  parte  Harris,  2  Ves.  &  B.  210.  This  is  the  prevail- 
ing rule  in  the  United  States,  and,  under  the  bankrupt  law  of  1867, 
it  has  been  repeatedly  adjudged  that  where  the  debt  by  one  partner 
to  a  bankrupt  firm  has  been  incurred  by  the  consent  or  privity  of  the 
other  partner,  proof  of  the  joint  creditors  against  the  separate  estate, 
in  competition  with  the  separate  creditors,  will  not  be  admitted  in  a 
court  of  bankruptcy.  In  re  McEwen,  12  N.  B.  B.  11;  In  re  McLean, 
15  N.  B.  B.  333;  In  re  May,  19  N.  B.  B.  101. 

Now  it  is  not  pretended  that  the  present  case  is  one  of  fraudulent 
abstraction  within  the  above-stated  exception,  and  nothing  appears 
to  take  the  case  out  of  the  general  rule.  In  admitting  the  proof'  of 
Lloyd,  Huff  &  Watt,  the  register  acted  upon  a  mistaken  view  of  sec- 
tion 5074  of  the  Bevised  Statutes.  That  section  does  not  relate  at 
all  to  the  claims  of  partners  inter  ee,  but  altogether  to  proof,  where 
the  bankrupt  is  liable  to  a  third  person  upon  distinct  contracts  as  a 
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member  of  two  or  more  distinct  firms,  or  as  a  sole  trader,  and  also  as 
a  member  of  a  firm. 

And  now,  September  3,  1884,  the  exceptions  to  the  register's  re- 
port upon  the  proof  of  Lloyd,  Huff  &  Watt  are  sustained;  and  it  is 
ordered,  adjudged,  and  decreed  that  said  proof  be  disallowed  and  ex- 
punged. 


Patents  for  Inventions— Reference  to  Deputy  Clerk  of  Court  ab  Master 
— Act  of  March  3, 1879— Amendment. 

Where  the  court  makes  an  interlocutory  decree  in  a  suit  for  infringement 
of  a  patent,  awarding  a  recovery  of  profits  and  damages,  and  directing  a  refer- 
ence to  a  party  "as  master  pro  hae  vice,"  to  take  and  report  an  account  of 
profits,  and  to  assess  the  damages,  and  such  party  is  at  the  time  a  deputy  clerk 
of  the  court,  and  no  "  special  reason  "  for  his  appointment  is  assigned,  as  re- 
quired by  the  act  of  March  3, 1879,  (20  St.  at  Large,  415,)  after  bis  report  has 
been  made  it  will  not  be  sot  aside,  on  motion  of  defendant,  on  the  ground  that 
no  "  special  reason  "  for  the  appointment  was  assigned  when  it  was  made  with 
the  assent  in  open  court  of  the  solicitors  of  both  parties,  and  they  carried  on 
the  proceedings  before  the  master  for  several  months  after  the  discovery  that 
he  was  a  deputy  clerk,  but  the  decree  may  be  amended  nunc  pro  tunc,  by  in- 
serting the  words,  "the  solicitors  for  the  respective  parties  having  in  bpen 
court  consented  to  the  appointment  of  said  master,  although  he  is  the  deputy 
clerk  of  court',  and  the  court  now  determining  that  such  consent  is  a  sufficient 
special  reason  for  such  appointment." 

In  Equity. 

Wetmore  d  Jenner,  for  Fischer. 
Lawrence  dt  Waehner,  for  Hayes. 

Blatchford,  Justice.  The  deficiency  appropriation  act  of  March 
3,  1879,  (20  St.  at  Large,  415,)  contained  this  provision:  "No  clerk 
of  the  district  or  circuit  courts  of  the  United  States,  or  their  deputies, 
shall  be  appointed  a  receiver  or  a  master  'in  any  case,  except  where 
the  judge  of  said  court  shall  determine  that  special  reasons  exist 
therefor,  to  be  assigned  in  the  order  of  appointment."  While  this 
statute  was  in  force,  and  on  the  first  of  February,  1881,  the  court 
made  and  entered  an  interlocutory  decree  in  this  case,  which  is  a 
suit  in  equity  for  the  infringement  of  letters  patent,  awarding  to  the 
plaintiff  a  recovery  of  profits  and  damages,  and  directing  a  reference 
to  John  A.  Shields,  "as  master  pro  hac  vice,"  to  take  and  report  an 
account  of  profits  and  to  assess  the  damages.  Mr.  Shields  was  at 
the  time  chief  deputy  clerk  of  the  court,  duly  appointed  under  section 
624  of  the  Revised  Statutes.  The  decree  did  not  assign  any  special 
reasons  for  the  appointment  of  Mr.  Shields.  The  master  proceeded 
with  the  accounting  down  to  January  10, 1884,  when  he  filed  his  re- 
port in  favor  of  the  plaintiff.  Exceptions  were  filed  to  it,  which  were 
heard  by  the  court  and  overruled,  and  the  report  was  confirmed.  .„ 
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Now,  on  a  showing  that  the  solicitor  for  the  defendant  did  not 
know  of  the  statute  until  August,  1884,  and  that  the  defendant  did 
not  until  the  same  time  know  that  Mr.  Shields  was  a  deputy  olerk  of 
the  court,  an  application  is  made  to  set  aside  the  reference  to  Mr. 
Shields,  and  all  the  proceedings  under  it,  and  his  report,  and  to  declare 
them  void,  because  of  the  provisions  of  the  statute.  It  is  shown  that 
the  solicitor  for  the  defendant  and  the  plaintiff's  solicitor  assented  in 
open  court  to  the  designation  of  Mr.  Shields  as  master,  at  the  time 
the  interlocutory  decree  was  presented  and  settled  and  signed.  Un- 
der such  circumstances,  consent  being  an  adequate  special  reason  in 
a  case  of  the  kind,  it  must  be  presumed  that,  as  the  judge  appointed 
Mr.  Shields,  he  determined  that  the  consent  was  an  adequate  special 
reason.  Nothing,  therefore,  remains  but  the  irregularity  of  omitting 
to  state  the  special  reason  in  the  deoree. 

The  disqualification  of  the  deputy  clerk  was  for  the  benefit  of  the 
parties.  They  could  waive  objection  to  him,  and  the  court  could  act 
on  that  waiver.  Ignorance  of  the  statute  by  the  solicitor  did  not  de- 
tract from  the  force  of  the  waiver,  no  abuse  or  prejudioe  being  now 
alleged.  The  solicitor  does  not  aver  that  he  did  not  know  that  Mr. 
Shields  was  deputy  clerk.  Knowledge  of  that  fact  by  him  was  knowl- 
edge of  it  by  the  defendant. 

The  case  is  not  one  of  consent  to  jurisdiction,  or  of  a  waiver  of 
what  public  policy  forbids  to  be  waived.  The  appointment  of  a  dep- 
uty clerk  as  master  is  not  forbidden,  but  is  allowed  under  certain  cir- 
cumstances, and  with  certain  formalities.  In  a  case  where  only  an 
account  is  to  be  taken,  and  no  moneys  are  to  be  handled,  and  the 
court  has  full  control  of  the  report,  there  is  no  reason  of  public  policy 
which  forbids  the  assent  of  the  parties  to  the  appointment  of  a  deputy 
clerk,  or  requires  that  that  should  not  be  an  adequate  special  rea- 
son. The  irregularity,  if  it  was  one,  in  a  case  of  consent,  of  not  spec- 
ifying the  oonsent,  in  the  deoree,  as  the  special  reason  for  the  appoint- 
ment, is  a  mere  defect  or  want  of  form,  which  may  be  disregarded  or 
supplied  by  amendment,  under  section  954  pf  the  Revised  Statutes, 
or  under  the  general  power  of  a  court  of  equity,  under  section  918. 
Moreover,  there  was  a  waiver  by  the  defendant,  in  carrying  on  the 
proceedings  so  long  under  the  reference,  and  excepting  to  the  report, 
and  waiting  till  after  an  adverse  decision,  before  making  this  appli- 
cation. The  oath  to  a  referee  is  waived  by  proceeding  through  a  trial 
without  objecting. 

It  is  not  entirely  clear  that  the  statute  is  not  to  be  construed  as 
applicable  only  to  the  cases  where  a  master  ejusdem  generis  with  a 
receiver  is  appointed, — a  master  through  whose  hands  money  or  prop- 
erty is  to  pass,  as  a  reoeiver;  such  as  one  to  sell  on  foreclosure  of  a 
mortgage,  or  to  administer  property  or  funds.  But,  however  this  may 
be,  the  present  case  is  a  proper  one  in  which  to  direct  that  an  order 
be  entered,  providing  that  the  interlocutory  decree,  dated  February  1, 
188i,  be  amended  nunc  pro  tunc,  as  of  that  date,  by  inserting  therein, 
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before  the  words  "to  ascertain  and  take/  the  words,  "(the  solicitors 
for  the  respective  parties  having  in  open  court  consented  to  the  ap- 
pointment of  said  Shields  as  each  master,  although  he  is  the  chief 
deputy  clerk  of  this  oourt,  and  the  court  now  determining  that  such 
consent  is  a  sufficient  special  reason  for  such  appointment.)" 

The  same  disposition  is  made  of  the  application  in  the  case  against 


L  Patent  fob  Invention — Supplemental  Bill  after  Dkobxk  or  Dismissal — 
Newly-  Discovered  .Evidence — Diligence. 

After  a  decree  has  been  rendered  dismissing  plaintiffs  bill,  a  petition  for  leave 
to  file  a  supplemental  bill,  in  tbe  nature  of  a  bill  of  review,  on  the  ground  of 
the  discovery  of  new  matter  of  consequence,  must  show  that  the  petitioner 
could  not,  with  reasonable  diligence,  have  obtained,  prior  to  the  former  hear- 
ing, the  testimony  which  he  seeks  to  introduce,  and  that  such  matter  is  mate- 
rial.  Demurrer  to  petition  sustained. 

In  Equity. 

H.  M.  Rugglea  and  E.  M.  Felt,  for  plaintiff. 

F.  H.  Betts  and  E.  L.  Hamilton,  for  defendant. 

Blatchford,  Justice.  Since  the  announcement  of  the  decision  of 
the  court  in  this  case,  on  the  twenty-first  of  August,  1884,  (21  Fed. 
Rep.  631,)  dismissing  the  bill  of  complaint,  and  before  the  entering 
of  any  formal  decree  to  that  effect,  the  plaintiff  has  made  a  motion 
for  leave  to  file  a  supplemental  bill  of  complaint  in  the  nature  of  a 
bill  of  review.  The  motion  is  founded  on  a  petition  which  purports 
to  be  the  petition  of  the  plaintiff  by  his  solicitor,  and  is  not  signed  or 
sworn  to  by  the  plaintiff,  or  any  agent  or  attorney  in  fact  of  his,  but 
is  signed  and  sworn  to  by  the  solicitor,  and  is  supplemented  by  an  affi- 
davit made  by  the  solicitor,  stating  that  the  reason  why  the  petition 
was  not  signed  and  verified  by  the  plaintiff  was  because  the  plaintiff 
is  in  Europe,  and  has  been  there  for  several  years  last  past,  and  for 
the  further  reason  that  the  facts  and  statements  set  forth  in  the  peti- 
tion are  within  the  knowledge  of  the  solicitor. 

The  petition  sets  forth  that  since  the  deoision  of  August  21,  1884, 
the  petitioner  has  discovered  new  matter  of  consequence  in  the  cause; 
particularly,  that  John  W.  Hyatt,  Jr.,  and  David  Blake  obtained  let- 
ters patent  of  the  United  States,  No.  89,582,  on  the  fourth  of  May, 
1869,  a  printed  copy  of  the  specification  of  which  is  annexed  to  the 
petition ;  that  the  defendant,  as  assignee  of  I.  Smith  Hyatt  and  John 
W.  Hyatt,  (who  is  the  same  person  who  is  called  John  W.  Hyatt,  Jr., 
in  No.  89,582,)  obtained  letters  patent  of  the  United  States,  No.  156,- 
352,  on  the  twenty-seventh  of  October,  1874,  a  printed  copy  of  the 
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specification  of  which  is  annexed  to  the  petition;  that  it  appears 
by  No.  89,582,  that,  in  making  compounds  containing  soluble  gun- 
cotton,  the  gun-cotton  is  dissolved  "in  a  mixture  of  equal  parts  of  al- 
cohol and  ether,"  thereby  showing  that  alcohol  alone  is  not  a  solvent 
of  soluble  gun-cotton;  that  it  appears  by  No.  156,352,  that  the  ob- 
ject of  the  alleged  invention  "is  to  overcome  certain  objections  which 
are  involved  in  the  use  of  liquid  solvents  as  ordinarily  employed  in 
the  manufacture  of  solidified  collodion"  or  celluloid;  that  the  speci- 
fication says :  "Heretofore,  liquid  solvents  have  been  used  in  dissolv- 
ing pyroxyline  by  first  preparing  the  solvent, — for  instance,  ether 
and  alcohol,  nitro-benzole,  etc., — and  then  saturating  the  pyroxyline 
with  the  solvents;"  that  it  also  says:  "Our  present  improvement 
consists  in  transforming  pyroxyline  into  solidified  collodion  or  'cellu- 
loid' (see  trade-mark  No.  1,102,  registered  January  14,  1873)  by 
using  a  liquid  instead  of  a  solid  solvent,  which  liquid  solvent,  like 
the  solid,  is  latent  at  ordinary  temperatures,  but  becomes  active  and 
dissolves  the  pyroxyline  upon  the  application- of  heat.  The  following 
is  a  description  of  our  improved  process :  We  make  a  weak  solution 
of  camphor  in  alcohol,  the  proportions  being,  by  weight,  one  part  of 
camphor  to  eight  parts  of  alcohol.  This  solution  of  camphor  is  not  a 
solvent  of  pyroxyline  at  ordinary  temperatures,  and  we  therefore  term 
it  a  latent  liquid  solvent,  but  it  becomes  an  active  solvent  at  an  ele- 
vated temperature.  There  being  differences,  however,  in  the  solu- 
bility of  different  grades  of  pyroxyline,  a  corresponding  change  in  the 
strength  of  the  solution  of  camphor  becomes  necessary,  which  may 
readily  be  determined  by  experiment;"  that  the  claims  of  No.  156,- 
352  are:  "(1)  The  process  herein  described  of  manufacturiag  solid- 
ified collodion  by  mixing  pyroxyline  with  a  latent  liquid  solvent,  which 
becomes  active  only  upon  the  application  of  heat,  as  and  for  the  pur- 
poses set  forth.  (2)  In  the  manufacture  of  solidified  collodion,  the  pro- 
cess of  making  a  homogeneous  mass  by  mixing  pyroxyline  with  one 
(1)  part  of  camphor  and  eight  (8)  parts  of  alcohol,  whirh  forms  a 
solvent  that  will  remain  latent  at  ordinary  temperatures,  and  becomes 
active  upon  the  application  of  heat,  substantially  as  described;"  that 
the  plaintiff,  understanding  from  the  opinion  of  the  court  filed  in  May, 
1880,  (18  Blatchf.  190;  S.  C.  2  Fed.  Rep.  707,)  that  it  had  been 
satisfactorily  established  by  the  evidence  in  the  cause,  that,  in  the  art 
to  which  the  invention  of  the  plaintiff,  as  set  forth  in  his  patent  No. 
97,454,  relates,  alcohol  is  not  a  solvent  of  pyroxyline,  and  was  not  an 
ordinary  volatile  solvent  of  soluble  gun-cotton,  and  that  the  evidence 
had  been  carefully  considered,  and  the  prior  patents  adduced  and 
examined  were  the  patent  to  Cutting,  No.  1,638,  of  1854,  "in  which 
the  gun-cotton  is  said  to  be  washed  in  strong  alcohol  before  it  is  dis- 
solved in  a  mixture  of  ten  parts  of  ether  and  six  parts  of  alcohol,  and 
also  all  the  patents  of  Parkos,  did  not  suppose  that  it  was  necessary 
he  Bhould  make  further  search  for  evidence  to  establish  the  fact  that 
alcohol  alone  and  camphor  alone  are  not  solvents,  at  ordinary  tein- 
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peratures,  of  the  soluble  pyroxyline  which  is  suitable  for  use  in  com- 
pounds containing  xyloidine;  that,  therefore,  he  did  not  pursue  the 
search,  in  the  patent-office  and  elsewhere,  for  evidence  upon  that 
point,  but  since  the  hearing  in  July,  1884,  of  the  defendant's  motion, 
which  resulted  in  the  decision  of  August  21,  1884,  he  has  caused  an 
examination  of  patents  to  be  made,  and  has  found  the  before-named 
patents,  containing  statements  as  to  solvents  of  pyroxyline,  made  by 
parties  connected  with  the  defendant;  that,  taken  in  connection  with 
the  proofs  in  the  cause  as  they  stood  at  the  final  hearing,  this  evi- 
dence establishes  the  faot  that  alcohol  was  not,  at  the  date  of  either 
of  Parkes'  patents,  a  solvent  of  the  pyroxyline  nseful  in  the  arts,  was 
not  one  of  the  "ordinary  volatile  solvents"  spoken  of  by  Parkes,  and 
would  not  dissolve  pyroxyline;  that  the  materiality  of  such  evidence 
consists  in  showing  that  alcohol  and  ether  are  neither  alone  solvents, 
and  that  alcohol,  even  when  mixed  with  one-eighth  of  its  weight  of 
camphor,  does  not  become  a  solvent;  that  the  same  word,  "alcohol," 
is  employed  in  all  these  patents  to  designate  the  same  substance, 
namely,  that  substance  derived  from  grain  and  fruits  by  distillation, 
and  which  is  not  known  to  chemists  or  any  persons  as  a  solvent  of 
any  useful  form  of  pyroxyline ;  that,  if  that  was  true,  when  the  de- 
fendant said,  in  1874,  taat  a  weak  solution  of  camphor,  of  one  part, 
by  weight,  of  camphor,  and  eight  parts,  by  weight,  of  alcohol,  is  not 
a  solvent  of  the  pyroxyline  used  in  making  solid  collodion,  it  was 
equally  true  in  1865,  and  prior  to  that  date,  when  the  art  was  in  its 
infancy;  that  such  statement  of  fact  is  an  admission  of  record  by 
the  defendant  of  a  material  fact  in  the  cause ;  and  that  the  plaintiff 
should  have  the  benefit  of  the  same,  and  of  the  other  patent  referred 
to,  as  evidence  in  his  behalf.  The  prayer  of  the  petition  is  for  leave 
to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review. 

To  this  petition  the  defendant  interposed  a  demurrer,  assigning  for 
cause  (1)  that  it  does  not  appear  by  the  petition  that  the  petitioner 
oould  not,  with  reasonable  diligence,  have  discovered  tae  alleged  new 
matters  set  forth  therein  prior  to  the  hearing  and  decision  of  this 
case,  and  could  not  have  duly  presented  the  same  to  the  atten- 
tion of  the  court  at  a  prior  stage  of  the  case;  (2)  that  it  does  not 
appear,  by  inspection  of  the  petition,  and  of  the  copies  of  the  specifi- 
cations thereto  anneied,  that  the  alleged  new  matter  is  in  any  way 
material  or  controlling  upon  the  merits  of  this  case;  (3)  that  the  pe- 
tition is  not  verified  by  the  plaintiff,  or  by  any  one  authorized  to  act 
for  him  in  that  behalf,  but  by  a  solicitor  only;  (4)  that  the  petition 
does  not  disclose  any  matter  of  equity  whereon  or  wherebv  the  prayer 
of  the  petition  should  be  granted. 

1.  The  first  cause  of  demurrer  is  well  assigned.  The  cases  of  Smith 
v.  Babcock,  3  Sumn.  583;  Baker  v.  Whiting,  1  Story,  218;  Walden 
v.  Bodley,  14  Pet.  156;  India-rubber  Comb  Co.  v.  Phelps,  8  Blatchf. 
85;  Hitchcock  v.  Tremaine,  9  Blatotf.  550;  Prevoat  v.  Oratz,  Pet. 
C.  C.  364;  Livingston  v.  Hubbs,  3  Johns.  Ch.  124;  Ruggles  v.  Eddy, 
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11  Blatohf.  524;  Webster  Loom  Co.  v.  Higgins,  13  Blalohf.  349;  Be 
Florez  v.  Raynolds,  17  Blatchf.  436;  and  Page  v.  Holme*  Burglar 
Alarm  Tel.  Co.  18  Blatohf.  118,  are  authorities  holding  that,  in  a 
petition  like  the  present  one,  it  must  be  shown  that  the  petitioner 
could  not,  with  reasonable  diligence,  have  obtainejl,  prior  to  the  for- 
mer hearing,  the  testimony  which  he  now  seeks  to  adduce.  All  that 
the  present  petition  avers  in  that  connection  is,  that  the  new  matter 
has  been  discovered  since  the  last  decision;  and  that  the  plaintiff  un- 
derstood it  to  have  been  satisfactorily  established,  from  the  opinion 
of  the  court  on  the  first  decision,  (whioh  was  one  sustaining  the  plain- 
tiff's patent,  while  the  last  decision  dismissed  the  bill  on  the  merits,) 
that  "alcohol  is  not  a  solvent  of  pyroxyline,  and  was  not  an  ordinary 
volatile  solvent  of  soluble  gun-cotton,"  and  did  not  suppose  it  was 
necessary  he  should  make  further  search  to  establish  the  fact  "that 
alcohol  alone  and  camphor  alone  are  not  solvents,  at  ordinary  temper- 
atures, of  the  soluble  pyroxyline  which  is  suitable  for  use  in  com- 
pounds containing  zyloidine;"  and  that,  therefore,  he  did  not  "pur- 
sue the  search  for  evidence  upon  that  point  in  the  paten t-offioe  and 
elsewhere,"  but  had  done  so  since  the  last  hearing,  and  had  found  the 
two  patents  referred  to.  This  is  an  insufficient  showing,  under  the 
cases  above  cited. 

2.  The  new  matter  is  not  material.  In  the  first  decision,  it  was 
said,  as  to  camphor  and  alcohol,  that  "neither  alone  is  a  solvent  of 
xyloidine. "  This  is  not  a  statement  made  in  the  specification  of  the 
plaintiff's  patent  The  claim  of  that  patent  covers  eight  different 
solvents  of  xyloidine,  of  which  the  use  of  camphor  and  alcohol  con- 
jointly is  one.  As  to  all  of  the  solvents  claimed,  the  specification 
says,  that  the  "invention  relates  to  the  preparation  and  use  of  cer- 
tain solvents  of  xyloidine,  and  which  differ  from  the  ordinary  or  known 
solvents  of  xyloidine,  in  that  these  menstrua  which  are  employed  are 
not,  necessarily,  in  themselves,  solvents  of  xyloidine,  but  become  so 
by  the  addition  of  the  bodies,  compounds,  or  substances  herein  re- 
ferred to."  This  statement,  as  applied  to  alcohol,  is  a  statement 
that  alcohol  may  be  or  may  not  be,  in  itself,  a  solvent  of  xyloidine, 
but  that  it  is  unimportant  whether  it  is  or  is  not,  the  invention  being 
the  compound  or  mixture  or  joint  action  of  camphor  and  alcohol. 
Therefore,  it  was  said,  in  the  last  decision,  that  "whether  either 
alone  is  or  is  not  a  solvent  of  xyloidine  is  of  no  importance."  The 
patent  covers  a  combination  of  camphor  and  alcohol.  The  infringe- 
ment in  question  is  a  use  of  that  combination.  The  anticipating  de- 
scription to  be  looked  for  is  a  description  of  the  use  of  that  combi- 
nation. 

Farkes,  in  No.  2,359,  said  that  he  dissolved  gun-cotton  in  alcohol. 
It  is 'sufficient  that  he  said  he  did,  whether  he  did  or  not.  In  No. 
2,675  he  said  that  he  distilled  alcohol  over  ohloride  of  calcium,  and 
used  it  as  a  solvent  of  gun-cotton.  It  is  sufficient  that  he  said  he 
did,  whether  he  did  or  not.    In  No.  1,313  he  says  he  takes  the  solv- 
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ent  of  No.  2,675,  and  moistens  pyroxylins  with  it,  and  then  adds 
camphor.  Alcohol  distilled  over  chloride  of  calcinm  is  clearly  men- 
tioned in  No.  1,313  as  an  "ordinary  solvent,"  and  is  "one  of  the  ordi- 
nary volatile  solvents"  embraced  in  this  statement  in  No.  1,813 :  "I 
also,  according  to  my  invention,  render  the  ordinary  volatile  solv- 
ents more  suitable  for  use  by  the  addition  of  camphor."  Whether 
alcohol  so  distilled  was  or  is  an  ordinary  solvent,  or  a  solvent  at  all, 
by  itself,  of  pyroxyline,  is  of  no  importance,  provided  the  description 
is  that  alcohol  so  distilled  and  camphor  are  conjointly  nsed  as  a 
solvent  of  pyroxyline.  Such  is  the  description  in  No.  1,313.  The 
ground  is  so  fully  gone  over  in  the  opinion  on  the  last  decision  that 
it  is  not  necessary  to  repeat  here  the  views  there  announced.  More- 
over, the  new  evidence  sought  to  be  introduced  is  irrelevant  to  prove 
the  point  to  which  it  is  intended  to  be  directed,  namely,  that  alcohol 
alone  or  camphor  alone  was  not,  at  the  date  of  the  plaintiff's  patent, 
understood  to  be  a  solvent  of  pyroxyline;  because,  No.  89,582,  though 
of  a  date  earlier  than  the  plaintiff's  patent,  shows  nothing  except 
that  the  patentee  in  it  dissolves  gun-cotton  in  a  mixture  of  alcohol 
and  ether;  and  No.  156,352  is  of  a  date  nearly  five  years  later  than 
the  plaintiff's  patent,  and  says  no  more  than  that  ether  and  alcohol 
are  a  liquid  solvent  ordinarilyvemployed  in  1874  in  dissolving  pyroxy- 
line, and  that  a  weak  solution  of  camphor  in  alcohol  will  not  be  an 
active  solvent  at  ordinary  temperatures. 

Without  passing  on  any  other  points  raised  by  the  demurrer,  it  is 
sustained,  and  the  petition  is  dismissed,  with  costs. 


L  Patents  tor  Inventions— Process — Mechanism — Reissue. 

Where  a  patent  is  reissued  11  years  after  the  issue  of  the  original  patent, 
which  contained  no  claim  whatever  for  a  process  with  claims  enlarged  so  as  to 
embrace  a  claim  for  the  process,  as  we".l  as  for  the  mechanical  means  by  which 
the  process  is  carried  out,  such  reissue  is  void. 
2.  Same— Process  Distinct  from:  Mechanism. 

A  process  is  a  very  different  thing  from  the  mechanism  by  which  it  is  carried 
out,  and  is  a  different  and  distinct  patentable  invention. 

In  Equity. 

M.  A.  Wheaton  and  J.  J.  Scrivner,  for  complainant. 
John  H.  Boalt,  for  defendant. 

Sawyer,  J.,  (orally.)  This  is  a  suit  in  equity  upon  a  reissued  pat- 
ent. The  patent  was  reissued  11  years  after  the  date  of  the  issue  of 
the  original  patent,  and  it  enlarges  the  claims  of  the  patent  very  ma- 
terially.   The  reissued  patent  embraces  a  claim  for  the  process,  as 
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well  as  for  the  mechanical  means  by  which  the  process  is  carried  out. 
The  original  patent  contained  no  claim  whatever  for  the  process.. 
Not  only  the  claim  is  enlarged,  but  a  whole  page  of  descriptive  mat- 
ter  as  to  the  character  of  the  process  is  inserted  in  the  reissue,  and  it 
is  upon  these  new  claims  that  this  suit  is  prosecuted. 

In  the  case  of  James  v.  Campbell,  104  U.  S.  357,  it  was  held  that 
a  process  is  a  very  different  thing  from  the  mechanism  by  which  it  is 
carried  out,  and  is  a  different  and  distinct  patentable  invention.  I 
am  unable  to  take  this  case  out  of  the  rule  laid  down  in  Miller  v. 
Brats  Co.  104  U.  S.  350,  which  holds  that  after  so  long  a  period  of 
time  a  patent  cannot  be  enlarged  by  a  reissue  so  as  to  embrace  mat- 
ters not  within  the  original  patent.  When  that  case  was  first  decided 
I  was  uncertain  how  far  the  supreme  court  intended  to  go,  but  the 
court  has  affirmed  it  and  reaffirmed  it,  I  suppose,  half  a  dozen  times 
since,  down  to  tae  very  last  part  of  the  present  term  of  the  court, 
showing  that  it  was  intended  to  hold  rigidly  to  the  strictest  rule  laid 
down  in  that  case.  In  some  of  the  cases  only  five  years  had  elapsed, 
bat  in  this  there  were  eleven.  I  am  unable  to  take  it  out  of  the  rule 
in  that  case  without  utterly  disregarding  the  decisions  of  the  supreme 
court.  On  the  part  of  the  complainants  here  it  is  sought  to  take  the 
case  out  of  the  rule  cited  on  the  principle  stated  in  Morey  v.  Lock' 
wood,  8  Wall.  240,  and  Russell  v.  Dodge,  93  U.  S.  461. 

In  Russell  v.  Dodge  the  patent  was  issued  in  1869  and  reissued  in 
1870,  within  a  year.  No  such  question  as  this  is  involved  in  that 
case.  That  patent  was  for  tanning  a  certain  kind  of  leather  with  hot 
fat,  and  it  is  nowhere  intimated  in  the  specifications  of  the  patent  or 
the  claim  that  cold  fat  could  or  would  perform  the  same  offices  and 
be  equally  practicable  as  hot  fat ;  but  it  turned  out  that  cold  fat  was 
as  good  as  hot  fat,  or,  at  least,  that  it  practically  answered  the  same 
purpose,  and  the  patentee  thereupon  applied  for  and  afterwards  ob- 
tained a  reissue  covering  cold  fat.  The  supreme  court  held  the  pat- 
ent to  be  void  as  covering  matters  not  suggested  or  indioated  in  the 
original  specifications  and  patent,  and  said  that  it  was  not  a  case  like 
Morey  v.  Lockwood,  quoting  a  passage  from  the  decision  in  the  latter 
catse,  wberein  the  party  who  applied  for  the  reissue  had  endeavored 
to  obtain  a  patent  for  the  whole  invention  in  his  original  application, 
and  the  patent-office  had  refused  to  grant  it  to  him,  and  compelled 
him  to  strike  out  of  his  original  application  and  claim  the  parts  which 
were  afterwards  inserted  in  the  reissued  patent,  and  for  this  reason 
it  was  the  fault  of  the  office  that  he  did  not  get  his  patent  for  his  en- 
tire invention. 

The  question  there  was  not  as  to  the  time  within  which  the  appli- 
cation for  a  reissue  must  be  made,  but  related  to  the  extent  to  which 
the  patentee  could  go,  under  the  circumstances,  in  inserting  new  mat- 
ter. The  court  said,  in  Russell  v.  Dodge,  that  it  is  not  a  case  like  the 
former  one  of  Morey  v.  Lockwood,  and  quote  the  passage  referred  to 
saying  that,  under  the  circumstances  of  this  case,  the  rule  adopted  in 
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the  former  would  not  authorize  the  patentee  to  broaden  his  claim, 
because  he  had  not  put  it  in  his  original  application.  It  never  was 
suggested  that  cold  fat  would  answer  the  required  purpose  until  it 
was  stated  in  the  amended  specifications,  on  the  application  for  a 
reissue,  and  it  was  therefore  held  that  it  did  not  come  within  the 
case  of  Morey  v.  Lockwood.  That  case  was  deeided  as  far  back  as 
8  Wall.  The  patentee  in  that  case  had  applied  originally  for  a 
broader  olaim,  but  he  was  compelled  to  cut  it  down,  and  take  such 
as  the  patent-office  was  willing  to  grant  him.  Some  years  afterwards 
he  applied  again  to  the  new  commissioner,  reinserting  his  original 
claim,  and  got  his  patent  reissued  covering  it.  The  court  said  in 
that  case  it  was  not  the  patentee's  fault.  He  did  the  best  he  could 
to  obtain  his  patent,  and  a  reissue  was  sustained ;  but  there  was  no 
question  then  as  to  the  time  when  the  application  must  be  made. 
It  was  long  before  this  decision  in  the  Brass  Co.  Case  was  announced. 
The  decision  in  the  Brass  Co.  Case  has  been  recognized,  by  the  bar, 
at  least,  as  a  departure  from  the  rule  that  had  theretofore  obtained; 
so  that  that  question  never  was  raised  in  the  case  of  Morey  v.  Lock' 
wood.  Since  the  Brass  Co.  Case  the  question  has  been  raised  and 
decided,  over  and  over  again,  that  if  a  party  fai)s  to  promptly  pursue 
his  right  to  a  patent  covering  his  whole  invention  he  thereby  aban- 
dons it  to  the  public.  Where  the  party  examines  the  patent,  and 
sees  that  it  does  not  cover  all  he  claims,  he  should  apply  promptly. 
It  is  claimed  here  that  the  party  sought  to  get  a  broader  patent  in 
his  original  application.  I  am  by  no  means  certain  that  the  original 
application  is  as  broad  as  the  present ;  but,  conceding  it  to  be  so,  it 
seems  to  me  it  makes  it,  under  the  later  decisions,  a  stronger  case 
against  him,  instead  of  a  weaker  one,  because,  not  only  by  the  read- 
ing of  the  patent  could  he  see  that  his  patent  did  not  cover  his  whole 
invention,  but  he  did,  in  fact,  know  that  it  was  defective,  because  he 
sought  to  obtain  a  broader  patent  and  it  was  rejected;  and,  having 
been  rejected,  he  not  only  had  an  opportunity  of  knowing  by  reading 
his  patent,  but  he  knew  in  fact,  that  he  had  not  obtained  as  much 
as  he  claimed,  and  yet  neglected  to  take  any  means,  by  appeal  or 
otherwise,  to  enlarge  his  claim  for  11  years.  The  case  seems  to  me 
clearly  within  the  rule  laid  down  in  the  cases  cited. 

I  am,  therefore,  unable  to  take  it  out  of  these  cases,  and  I  must 
hold  the  patent  void  in  those  points  in  which  it  was  claimed  to  be 
infringed ;  and  the  bill  must  therefore  be  dismissed. 
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Curran  v.  Craig.1 


{Circuit  Oourt,  B.  D.  Missouri.   October  14, 1884.) 


1.  Patents— License—  Receiver. 

A  license  to  construct  and  use  a  patented  Invention  Is  personal  to  the  licensee, 
and  the  receiver  of  a  Arm  to  which  such  a  license  has  been  granted,  will  not 
succeed  to  the  firm's  right. 

2.  Liability  of  Receivers  for  Unlawfully  Taking  Possession  of  Property. 

Where  a  demand  against  a  receiver  does  not  involve  the  administration  of 
the  trust  committed  to  him,  but  arises  from  his  having  taken  unlawful  pos- 
session of  property  not  included  in  the  trust,  a  suit  will  lie  against  him  person- 
ally as  for  a  trespass,  even  though  he  took  possession  of  such  property  under 
an  order  of  court. 

3.  Practice — Comity  of  Courts. 

In  such  cases,  where  the  receiver  has  actei  under  an  order  of  a  state  court 
in  taking  possession  of  the  property,  an  application  should  be  made  to  such 
court  to  correct  its  order  before  resorting  to  an  action  of  trespass  on  the  case 
in  a  federal  court. 


if  that  course  Is  not  followed,  the  federal  court  will  suspend  proceedings 
before  it  until  the  application  to  the  state  court  is  made,  in  order  to  avoid  a 
conflict  of  jurisdiction. 

At  Law. 

Krum  dt  Jonas,  for  plaintiff. 
Dyer,  Lee  <&  Ellis,  for  defendant. 

Treat,  J.  This  is  an  action  on  the  ease  for  an  infringement  of  a 
patent,  to  which  there  is  interposed  a  plea  to  the  jurisdiction.  To  that 
plea  a  demurrer  is  filed.  The  plaintiffs  conveyed  to  the  copartner- 
ship of  Hill,  Nail  &  Go.  the  right  to  construct  and  continually  use 
two  kilns  or  dry-houses  named.  Said  copartnership  constructed  and 
used  said  kilns,  and  thereafter  the  circuit  court  of  St.  Louis,  in  a  case 
pending  before  it,  appointed  the  defendant  a  receiver  for  said  copart- 
nership, directing  him  to  continue  the  business  of  the  said  firm  until 
further  orders  of  that  court,  and  to  use  all  the  machinery  and  appli- 
ances pertaining  to  the  business  of  said  firm,  including  the  two  kilns 
aforesaid.  The  defendant,  under  said  order,  has  used  said  kilns  ac- 
cordingly. The  defendant  has  operated  said  kilns  only  as  receiver, 
pursuant  to  said  order,  and  no  leave  of  said  court  has  been  obtained 
to  sue  him  therefor. 

This  plea  to  the  jurisdiction  may  be  technically  defective,  inasmuch 
as  it  involves  the  merits  of  the  case,  as  well  as  the  jurisdiction  of  this 
court.  Without  disposing  of  the  case  on  such  narrow  considerations, 
it  may  be  well  to  determine  the  rights  of  the  respective  parties.  The 
case  of  Oliver  v.  Rumford  Chem.  Works,  109  U.  S.  75,  S.  C.  3  Sup. 
Ct.  Rep.  61,  apparently  decides  that  a  license  is  personal  to  the  licensee, 
whereby  an  executor,  administrator,  or  assignee,  voluntary  or  invoU 
untary,  does  not  succeed  to  the  privilege  of  the  grant.    If  that  be  so, 
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the  order  of  the  state  circuit  court  including  the  two  kilns  in  ques- 
tion was  improvident.  If  the  subject  were  undecided  by  the  United 
States  supreme  court,  it  might  be  worthy  of  serious  consideration 
whether,  under  the  patent  laws,  there  is  not  a  clear  and  positive  dis- 
tinction between  an  assignment  or  conveyance  of  an  exclusive  inter- 
est in  the  patent,  or  a  mere  license  to  use  a  single  patented  machine. 
Thus,  a  patentee  may  accept  or  oonvey  any  portion  of  his  interest 
for  any  specified  district  of  country  exclusively,  which  assignment  or 
conveyance  must  be  reoorded  in  the  patent-office.  Does  the  section 
of  the  statute  referred  to  cover  a  license  to  use  a  specified  machine  ? 
Were  the  case  to  be  determined  irrespective  of  said  decision  of  the 
United  States  supreme  court,  this  court  would  hold  otherwise. 

It  is  urged  in  the  plea  that  the  defendant  is  a  receiver,  acting  un- 
der the  orders  of  the  state  court,  and  consequently  no  suit  can  be  main- 
tained against  him  without  leave  of  said  court.  It  has  been  held  by 
the  supreme  court,  where  the  demand  against  said  receiver  does  not 
involve  the  administration  of  the  trust  lawfully  committed  to  him,  but 
that  he  has  taken  unlawful  possession  of  property  not  included  in  the 
trust,  a  suit  will  He  against  him  personally  as  for  a  trespass.  Th e 
doctrines  involved  in  this  proposition  are  considered  in  the  cases  of 
Hartell  v.  TUgkman,  99  U.  S.  547,  and  Barton  v.  Barbour,  104  U.  S. 
126.  The  distinction  is  that  where  a  receiver  is  sued  as  such,  whereby 
the  assets  in  his  hands  must  respond  to  the  judgment,  permission  to 
sue  him  must  be  first  had  of  the  court  under  which  he  is  administer- 
ing the  assets  intrusted  to  him.  On  the  other  hand,  where  he  has 
taken  possession  of  property  not  rightfully  belonging  to  his  trust  in 
an  administrative  capacity,  whether  as  United  States  marshal,  sher- 
iff, administrator,  or  otherwise,  he  is  personally  responsible  for  the 
trespass  committed.  While  the  ultimate  rights  of  the  parties  have 
thus  been  considered,  another  question  remains.  Does  not  the  comity 
of  courts  demand  that  an  application  should  first  be  made  to  the  state 
court,  that  may  have  made  an  improvident  order,  to  correct  the  same, 
in  order  to  avoid  an  unseemly  conflict  of  jurisdiction,  instead  of  re- 
sorting to  the  sharp  process  of  an  action  of  trespass  on  the  case  ? 
Would  not  the  state  court  protect  its  assignee  by  charging  the  estate 
with  the  damages  resulting  from  its  officer's  obedience  to  its  orders  ? 
It  seems  to  this  court  that  the  better  practice  would  be  for  the  plaintiffs 
to  ask  the  state  court  to  modify  its  order  with  regard  to  the  two  kilns 
in  question.  The  defendant  at  present  is  an  officer  of  the  state  court, 
and  although  not  specifically  named  as  such  in  plaintiffs'  petition,  he 
by  the  plea  appears  to  be  such  an  officer,  acting  innocently  under  the 
positive  orders  of  that  tribunal. 

In  accordance  with  these  views,  this  court  withholds  judgment  on 
the  demurrer  until  the  plaintiffs  make  the  suggested  application  to 
the  state  court  for  a  modification  of  its  order.  Thus  an  unseemly 
\       conflict  cam  be  avoided,  and  the  rights  of  the  respective  parties  pre- 


served. 
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Hayden  v.  Omental  Mills. 


(Circuit  Court,  D.  Rhode  Island.   October  9, 1884.) 


1,  Patents  toe  Invention — Infringement — Limitation  aw  Actions. 

As  section  5599  of  the  United  States  Revised  Statutes  saves  all  rights  the  same 
as  if  suit  had  been  commenced  before  the  repeal  of  the  federal  statute  of  limit- 
ations of  July  8, 1870,  section  55  of  that  act  applies  to  rights  of  action  that  were 
old  enough  at  the  time  of  its  approval  to  have  been  fully  barred  by  a  state  stat- 
ute of  limitations,  if  they  had  been  sued  upon,  and  if  the  state  limitation  had 
been  pleaded,  and  held  to  be  applicable. 

2.  Same— Original  Term— Extended  Patent. 

Where  a  person  sues  for  ant  infringement  under  the  original  term  of  a  pat- 
ent, he  must  bring  bis  suit  within  six  years  after  the  expiration  of  that  terra  ; 
and  when  he  sues  for  anything  under  the  extended  term,  he  must  bring  his  suit 
within  six  years  after  the  expiration  of  that  extension. 

At  Law. 

Oscar  Lapham  and  Geo.  L.  Roberta,  for  complainant. 

Sam'l  Ames  and  Benj.  F.  Thurston,  for  defendants. 

Colt,  J.  The  patent  in  suit  was  granted  December  1,  1857,  ex- 
tended in  1871,  expiring  in  1878.  This  suit  was  brought  November  26, 
1881.  In  a  former  opinion  in  this  case  (Hayden  v.  Oriental  Mills,  15 
Fed.  Rep.  605)  the  court  decided  that  under  section  721  of  the  Revised 
Statutes  the  state  statute  of  limitations  is  applicable  to  patent  rights, 
in  the  absence  of  an  express  provision  by  congress  on  the  subject.  But 
the  effect  of  the  federal  statute  of  limitations  of  July  8, 1870,  (16  St. 
p.  206,  §  55,)  in  connection  with  section  5599  of  the  Revised  Statutes, 
upon  the  claims  arising  under  this  patent,  was  not  determined,  be- 
cause not  properly  raised  by  defendant's  plea.  The  defendant  has 
now  filed  four  pleas  of  the  statute  of  limitations.  The  first  covers 
any  infringement  between  the  date  of  the  patent,  in  1857,  and  July 
8,  1870,  the  date  of  the  enactment  of  the  national  law;  the  second 
covers  the  time  between  the  passage  of  this  law  and  its  repeal,  June 
22,  1874;  the  third,  the  period  since  June  22,  1874;  the  fourth,  the 
time  between  the  grant  of  the  patent  and  the  date  of  the  expiration 
of  the  original  term,  December  1,  1871.  The  present  hearing  was 
had  upon  the  plaintiff's  demurrers  to  the  first,  second,  and  fourth 
pleas. 

The  act  of  July  8,  1870,  section  55,  provides  that  all  causes  of  ac- 
tion shall  be  brought  within  the  term  for  which  letters  patent  shall 
be  granted  or  extended,  or  within  six  years  thereafter.  By  omission 
from  the  Revised  Statutes,  this  part  of  the  patent  law  was  repealed 
June  22,  1874.  But  section  5599  of  the  Revised  Statutes  reserves 
all  existing  causes  of  action,  so  far  as  limitations  are  concerned,  pre- 
cisely as  though  no  repeal  had  been  made.  Infringements  committed 
prior  to  June  22, 1874,  the  date  of  the  repeal,  are  therefore  governed 
by  the  federal  law.  State  statutes  of  limitation  can  never  apply  to 
any  right  of  action  under  a  patent,  if  that  particular  right  is  subject 
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to  the  running  of  a  national  statute  of  limitation.  Walk.  Fat.  §  476. 
The  statute  in  force  when  the  suit  is  brought  determines  the  right  of 
a  party  to  sue.  Patterson  v.  Gaines,  6  How.  601.  Section  5599 
saves  all  rights  the  same  as  if  suits  had  been  commenced  before  the 
repeal.  It  follows  that  the  federal  act  "applies  even  to  rights  of  ac- 
tion that  were  old  enough  at  the  time  of  the  approval  of  the  national 
limitation  to  have  been  fully  barred  by  some  state  limitation,  if  they 
had  been  sued  upon  and  if  the  state  limitation  had  been  pleaded,  and 
been  held  to  be  applicable."  Walk.  Pat.  §  476.  The  argument  of 
defendant  that  section  5597  of  Revised  Statutes,  which  saves  accrued 
rights,  does  not  refer  to  section  55  of  the  act  of  July,  1870,  because 
a  statute  of  limitation  does  not  confer  a  right,  is,  we  think,  inadmis- 
sible, if  sound,  in  view  of  the  specific  language  of  section  5599.  Nor 
can  we  accept  the  reasoning  so  forcibly  urged  by  defendant's  coun- 
sel, that  under  section  55,  while  suit  may  be  brought  within  the  time 
specified,  no  recovery  can  be  had  for  more  than  six  years  prior  to  its 
commencement,  or  that  the  federal  and  state  statutes,  not  being  in- 
consistent, should  both  be  held  to  be  in  force,  thus  limiting  the  recov- 
ery for  damages  to  a  period  of  six  years.  In  our  opinion,  section  55 
superseded  all  state  laws  applicable  to  the  limitation  of  patent  rights, 
and  we  can  see  nothing  in  section  55  which,  upon  a  fair  construction, 
limits  the  right  of  recovery  to  a  period  of  six  years. 

The  fourth  plea  raises  the  question  of  the  meaning  of  the  federal 
statute.  The  language  is :  "All  actions  shall  be  brought  during  the 
term  for  which  letters  patent  shall  be  granted  or  extended,  or  within 
six  years  after  the  expiration  thereof."  Does  this  mean  that  the 
original  and  extended  terms  constitute  but  one  term,  and  that  a  party 
who  brings  suit  within  six  years  after  the  expiration  of  the  extended 
term  may  recover  for  the  whole  period  covered  by  the  life  of  the  pat- 
ent ;  or  does  it  mean  that  where  a  person  sues  for  any  infringement 
:  under  the  original  term,  he  must  bring  his  suit  within  six  years  after 
the  expiration  of  that  term,  and  when  he  sues  for  anything  under  the 
extended  term,  he  must  bring  his  suit  within  six  years  after  the  ex- 
piration of  that  extension  ?  The  language  of  the  act  is  ambiguous, 
and  the  courts  have  differed  in  its  interpretation.  That  the  limi- 
tation applies  to  the  entire  period  of  21  years  as  one  term,  see  Sayles 
v.  Richmond,  F.  dc  P.  R.  Co.  4  Ban.  &  A.  241.  On  the  contrary,  see 
Sayles  v.  Louisville  City  R.  Co.  9  Fed.  Rep.  512 ;  Sayles  v.  Lake  Shore 
<&  M.  S.  R.  Co.  Id.  515;  Sayles  v.  Dubuque  dt  S.  C.  R.  Co.  Id.  516. 

As  the  act  is  capable  of  two  interpretations,  we  think  that  view 
more  in  accord  with  sound  principles  of  equity,  which  forbids  an  in- 
quiry into  profits  extending  back  a  possible  period  of  27  years,  when 
the  evidence  may  be  lost  and  accuracy  becomes  almost  impossible. 
The  demurrers  to  the  first  and  second  pleas  are  sustained.  The  de- 
murrer to  the  fourth  plea  is  overruled. 


8HICELB  V.  SOUTH  ST.  LOUIS  FOUNDS Y  00. 
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Bhiokle  and  others  v.  South  St.  Louis  Foundby  Co.* 

{Circuit  Uourt,  E.  D.  Missouri.   October  16,  1884.)  ! 

L  Patents— Pleading. 

A  bill  for  tbe  infringement  of  several  patents  upon  machines  cannot  be 
maintained  except  where  the  machines  covered  by  the  patents  have-  been  used 
conjointly. 
2.  Same — Same  Parties. 

Where  a  corporation  is  sued  for  the  infringement  of  a  patent,  and  omcers 
of  the  company  are  made  parties,  the  fact  that  they  are  such  officers  should 
be  averred. 

Demurrer  to  Bill  for  the  Infringement  of  Patents. 

Edward  J.  O'Brien,  for  complainant. 

George  H.  Knight  and  Horatio  D.  Wood,  for  defendants. 

Tseat,  J.,  (orally.)  There  are  three  defendants  named  here,  and 
not  the  slightest  connection  is  shown  as  to  their  relationship  to  each 
other.  Are  they  using  tbe  same  machine?  Are  they  partners? 
How  is  it  that  they  are  parties  to  this  one  proceeding? 

Mr.  O'Brien.  The  reason  they  are  made  so  is  that  they  are  officers 
of  the  corporation. 

The  Court.  You  ought  to  aver  it,  then. 

Mr.  O'Brien.  But  my  investigation  into  the  matter  led  me  to  make 
the  bill  without  that  averment,  because  the  averment  might  carry 
with  it  a  degree  of  uncertainty  that  hereafter  might  be  a  defect  in  the 
case. 

The  Court.  That  makes  no  difference.  If,  at  the  time  of  the  in- 
stitution of  your  suit,  and  thereafter,  there  was  an  infringement  of 
your  rights  in  connection  with  other  defendants,  they  must  answer. 
The  change  would  not  discharge  them  from  that  obligation.  But  the 
thought  of  the  court  is  simply  this :  You  sue  on  three  patents.  To 
escape  multifariousness,  you  say  they  are  susceptible  of  conjoint  use, 
and  that  the  defendant  has  used  them — one  or  more,  you  need  not 
say  all — in  violation  of  your  rights.  That  would  establish  all  that 
you  need  in  regard  to  that  allegation  on  which  your  rights  depend,  as 
against  those  who  have  infringed.  If  you  wish  to  sue  three  parties 
instead  of  one,  you  must  say  that  they  are  conjoined  in  some  way, 
otherwise  you  would  have  three  independent  matters  and  suits  against 
three  independent  defendants,  who  may  have  no  association  with  each 
other,  and  be  entirely  disconnected  from  the  transaction  that  you  are 
desirous  of  connecting  them  with.  Now  it  is  a  very  simple  matter  to 
amend.  If  the  Kilpatricks  are  officers  of  that  corporation,  so  aver. 
If  it  is  a  machine  patent,  as  Mr.  Woods  says,  that  these  parties  are 
using,  and  if  it  is  true  that  it  is'  the  uniting  of  your  three  patents,  so 
say.  If  that  be  not  true,  then  aver  one  or  more  of  your  patents  that 
they  put  into  this  complicated  machine.    One  is  as  good  as  twenty. 
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They  have  no  right  to  take  yonr  patent  and  pnt  it  into  a  combina- 
tion, where  it  is  an  essential  element.  Make  that  allegation  to  show 
which  the  patents  are,  and  that  your  three  patents  were  susceptible 
of  and  are  being  conjointly  used  by  the  defendants;  or,  if  that  be  not 
true,  that  one  or  more  of  them  is  used.  I  will  sustain  the  demurrer,  as 
it  involves  the  matter  of  phraseology,  and  will  allow  you  to  amend,  as 
suggested  by  the  court,  to  show  what  connection  your  patents  have 
with  the  South  St.  Louis  Foundry  Company.  If  these  parties  are  of- 
ficers, say  so ;  that  cures  that;  and  then  that  they  are  using  these 
three  patents  conjointly.  Then  you  will  have  no  trouble  when  you 
come  to  the  final  determination. 

Mr.  Wood.  The  conjoint  use  must  be  all  in  one  machine  ? 

The  Court.  No ;  I  don't  hold  anything  about  it.  "Sufficient  for  the 
day  is  the  evil."  There  is  the  averment.  I  am  only  talking  of  the 
simple  question  of  pleading;  as  he  chooses  to  sue  on  three  patents. 
He  cannot  maintain  a  bill  on  three  patents  and  escape  multifarious- 
ness unless  he  says  that  they  are  susceptible  of  conjoined  use,  and 
are  conjointly  used.  That  must  be  his  averment.  If  it  turns  out,  as 
you  seem  to  suggest,  that  these  are  different  machines,  and  not  a  con- 
joint use,  why,  his  bill  will  fail  on  the  proof,  and  he  will  sue  on  the 
individual  patents  separately. 


PATBNTS  FOB  INVENTIONS— BlLL  BT  UNITED  STATES  TO  ANNUL  FRAUDULENT  1'AT. 

ent  in  Interest  op  Private  Parties. 

A  bill  in  chancery  to  annual  a  pnicnt,  on  the  ground  that  the  patentee  falsely 
and  fraudulently  made  oath  that  the  alleged  Improvements  had  not  been  before 
known  or  used,  when  in  fact  the  process  described  in  such  patent  had  been 
fully  described  in  a  patent  issued  to  him  previously,  and  since  expired,  will  not 
lie  in  the  name  of  the  United  States  when,  the  suit  is  really  in  the  interest  of 
private  parties  who  have  given  bond  to  indemnify  the  government  from  all 
costs  of  suit,  and  who  could  themselves  set  up  such  matters  as  a  defense  in  a 
suit  against  them  by  the  patentee 

Bill  to  Cancel  Patents. 

E.  A.  West  and  R.  S.  Tttthitt,  for  complainant. 
Coburn  dt  Thacher,  for  defendant. 

Blodoett,  J.  This  is  a  demurrer  to  a  bill  filed  to  oancel  two  pat- 
ents, the  first  dated  September  9, 1879,  and  the  second  dated  October 
19,  1880,  both  being  issued  to  defendant  for  "improvements  in  axle- 
grease."  The  right  to  cancel  these  patents  is  claimed  on  the  ground 
that  the  defendant,  in  order  to  obtain  them,  falsely  and  fraudulently 
made  oath  that  the  alleged  improvements  had  not  been  before  known 
or  used,  when,  in  fact,  they  had  been  publicly  known  and  used  more 


United  States  ».  Frazer. 


{Ditto*  Court,  N.  D.  IUinoi*.   October  20,  1884.* 
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than  two  years  prior  to  the  application  made  therefor;  and  that  the 
process  described  in  the  patents  was  fully  described  in  a  patent  is- 
sued to  the  defendant  himself  in  October,  1860,  which  has  long  since 
expired.  The  bill  avers  that  the  defendant  Frazer,  in  1863,  com- 
menced, in  the  city  of  Chicago,  the  manufacture  of  axle-grease  under 
what  he  pretended  was  the  process  covered  by  his  patent  of  1860; 
and  after  conducting  the  said  business  for  some  time,  he  sold  it  out 
to  several  persons,  named  in  the  bill,  and  they,  after  conducting  the 
business  for  some  time  as  his  successors,  formed  a  corporation  which 
has,  since  that  time,  conducted  the  same  business;  that  since  he 
sold  his  business  the  defendant  has  obtained  the  patents  now  in 
question  and  again  resumed  business,  claiming  that  these  two  pat- 
ents cover  the  device  and  process  which  such  corporation  is  now 
using  and  which  defendant  so  sold  to  said  persons.  This  allegation, 
taken  together  with  a  letter  from  the  attorney  general  of  the  United 
States  which  was  filed  with  the  bill,  and  appears  as  part  of  the  rec- 
ord, shows,  in  substance,  that  this  bill  was  prepared  here  by  a  firm 
of  well-known  attorneys,  who  make  patent  cases  their  specialty,  and 
submitted  to  the  attorney  general,  who  transmitted  it  to  the  district 
attorney  here,  with  directions  to  file  it  upon  sufficient  bond  being  filed 
to  indemnify  the  United  States  against  all  costs  and  expenses  on  ac- 
count of  this  proceeding. 

The  averments  in  the  bill,  with  the  letter  from  tne  attorney  gen- 
eral, show  that  the  persons  or  corporation  who  claim  to  be  aggrieved 
by  the  conduct  of  the  defendant  after  he  had  sold  them  the  exclusive 
right  to  manufacture  this  composition,  have  obtained  the  use  of  the 
name  of  the  United  States  for  the  purpose  of  conducting  a  suit  of 
their  own  in  regard  to  the  validity  of  this  patent.  The  facts  set  out 
in  the  bill  concerning  the  device  described  in  the  two  patents  of  1879 
and  1880,  if  true,  are  sufficient  to  defeat  this  patent.'  They  are  such 
as  are  set  up  in  very  many  if  not  almost  all  patent  controversies 
where  the  question  of  the  novelty  and  validity  of  the  patent  is  chal- 
lenged, and  such  as  almost  every  patentee  is  called  on  in  some 
form  to  meet.  It  is  true  that  it  is  an  imposition  on  the  patent- 
office  Jo  falsely  make  an  affidavit  that  a  device  for  which  a  patent  is 
asked  has  not  been  known  and  used  prior  to  the  invention  thereof  by 
the  applicant  for  the  patent.  Such  conduct  may  justly  be  said  to  be 
fraudulent;  but  it  is  a  fact  which  goes  to  the  validity  of  his  patent, 
and  may  be  pleaded  by  any  person  against  whom  the  patentee  brings 
suit;  and  it  seems  to  me  that  it  would  be  better  to  leave  the  litigation 
of  questions  like  this,  which  constitute  a  defense  in  patent  cases,  to 
the  parties  directly  interested,  rather  than  that  the  government  should 
i  lend  its  name  to  a  suit  really  in  the  interest  only  of  certain  private  > 
parties. 

The  practice  here  inaugurated  will,  if  followed,  transfer  nearly  all 
litigation  on  patents,  except  mere  questions  of  fact  as  to  infringement, 
to  the  office  of  the  attorney  general,  instead  of  leaving  it  in  the  hands 
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of  the  persons  directly  interested.  Patentees,  as  a  rule,  have  trouble 
enough  to  establish  their  patents  without  being  in  peril  at  any  time 
during  the  life  of  their  patents  of  a  suit,  in  the  name  of  the  United 
States,  brought  at  the  instance  of  interested  parties,  but  not  bound 
by  any  prior  judgment  or  decree  sustaining  the  patent.  If  the  grant- 
ing of  the  patent  was  conclusive  upon  the  public  of  the  questions  of 
fact  upon  which  the  patentee's  right  to  it  depends,  I  can  readily  see 
that  some  mode  of  proceeding  to  cancel  the  patent  for  false  and  fraud- 
ulent statements  in  obtaining  it  would  be  almost  necessary  for  the 
protection  of  the  public ;  but  the  issue  of  the  patent  is  not  conclusive 
upon  any  of  these  questions.  All  questions  as  to  the  norelty  and 
utility  of  the  alleged  invention  and  its  prior  use  to  s\ich  an  extent  as 
to  make  it  publio  property  can  be  raised  as  a  defense  by  any  person 
who  is  charged  with  infringement  of  the  patentee's  exclusive  rights. 
The  patentee  takes  his  patent  subject  to  all  these  defenses,  and  must 
be  prepared  to  meet  them  if  the  validity  of  his  patent  is  denied. 

The  bill  in  question  is  not  authorized  by  any  special  statute  of  the 
United  States.  There  is  a  statute  that  authorizes  the  bringing  of  a 
bill  between  interfering  patentees,  where  two  patents  are  issued  for 
the  same,  or  substantially  the  same,  device,  and  the  fact  that  con- 
gress did  not  authorize  bringing  a  bill  of  this  character  is  certainly 
a  strong  argument  in  favor  of  the  view  that  it  was  not  intended 
that  bills  of  this  character  should  be  brought,  and  that  they  intended 
if  a  party  took  a  patent  he  should  take  it  subject  to  being  defeated 
by  those  interested  in  its  defeat,  by  traversing  any  and  all  facts 
upon  which  his  claim  to  the  patent  is  based.  Another  considera- 
tion of  some  weight  in  my  mind  is  the  fact  that  the  public  at  large, 
the  patent-office,  and  the  United  States  have  rested  for  about  five 
years,  in  reference  to  these  patents,  without  raising  any  question  as 
to  their  validity,  and  it  is  now  only  at  the  instance  of  parties  who 
are  specially  and  directly  interested  in  their  defeat,  and  who,  by  the 
showing  of  the  bill,  have  a  complete  defense  against  both  these  pat- 
ents, that  the  name  of  the  government  is  lent  to  these  contestants  un- 
der which  to  attack  these  patents,  and  that  only  upon  a  guaranty 
that  the  government  is  to  incur  no  costs.  If  this  suit  can  be  main- 
tained by  these  individuals  in  the  name  of  the  government,  upon 
the  conditions  named  by  the  attorney  general,  the  next  applioant  for 
leave  to  bring  a  similar  suit  may  have  an  equally  meritorious  case, 
but  no  means  to  idemnify  the  government  against  costs,  and  the  ques- 
tion will  arise  whether  he  is  to  be  denied  the  right  to  use  the  name  ol 
the  United  States  because  of  his  poverty. 

It  must  be  conceded,  upon  the  allegations  of  this  bill,  that  the  de- 
fendant has  acted  dishonestly,  both  in  the  false  statements  by  which 
he  obtained  his  patents,  and  in  his  dealings  with  the  persons  to  whom 
he  sold  his  business  and  the  right  to  use  his  process  under  his  older 
patent;  but  the  fact  of  such  dishonesty  does  not  clothe  this  court 
.With  jurisdiction  to  entertain  a  suit  in  the  name  of  the  United  States 
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to  cancel  the  patent,  when  it  is  apparent  that  the  name  of  the  gov- 
ernment is  only  colorably  used,  and  that  the  suit  is  really  prosecuted 
by  private  persons.  Would  it  not  be  better  to  leave  the  attack  upon 
such  patents  as  have  been  obtained  by  false  suggestions  where  they 
have  heretofore  been  left/  as  defenses  to  the  validity  of  the  patents  ? 
My  attention  was  called  upon  the  argument  to  Mowry  v.  Whitney,  14 
Wall.  434,  but  I  do  not  find  in  that  case  any  authority  for  sustain- 
ing  this  bill. 

I  do  not  intend.to  be  understood  as  holding  that  a  bill  in  chancery 
will  not  lie  in  any  oase  to  annul  a  patent  obtained  by  fraud,  but  only 
that  this  bill  does  not,  in  my  opinion,  make  such  a  oase  as  requires 
or  authorizes  the  United  States  to  allow  the  use  of  its  name  to  fight 
out  a  contest  between  these  individuals. 

The  demurrer  to  the  bill  is  sustained,  and  the  bill  dismissed  for 
want  of  equity. 

See  U.  S.  v.  Gunning,  18  Fed.  Rep.  511. 


In  re  Petition  of  Insurance  Company  op  the  State  op  Pennsylvania 
for  the  Proceeds  of  the  Barge  Waubaushene. 

(District  Court,  If.  D.  New  York.  1884.) 

L  Marine  Insurance  —  Payment  of  Premiums  —  Delivery  of  Policy  Con- 
taining Receipt. 

The  delivery  of  the  policy  of  insurance  to  the  assured,  containing  a  receipt 
for  the  premium,  estops  the  company,  for  the  reason  that  the  receipt  is  con- 
clusive evidence  of  payment;  to  the  extent,  at  least,  that  such  payment  is  nec- 
essary to  give  validity  to  the  contract.  The  company  will  not  be*  permitted  to 
any  that  no  contract  was  made. 

2.  $ame— Unauthorized  Act  of  Agent—  Ratification.  > 

When  the  unauthorized  act  of  an  agent  is  ratified  by  the  principal,  the  rati- 
fication relates  back  to  the  time  of  the  inception  of  the  transaction,  and  the 
act  is  treated  throughout  as  if  it  were  originally  authorized. 

3.  Same— Contract— Where  Made. 

The  agents  of  an  insurance  company  in  Buffalo,  New  York,  at  the  request 
of  an  agent  in  Canada,  insured  a  Canadian  vessel.  The  note  given  for  the 
premium  was  dated  and  signed  In  Canada,  and  made  payable  at  a  Canadian 
bank,  and  the  policy,  containing  the  receipt  for  the  premium  note,  was  deliv- 
ered to  the  assured  in  Canada.  Held,  that  the  contract  was  made  in  Canada, 
and  that  the  case  was  governed  by  the  Canadian  law. 

4.  Same— Lien  for  Unpaid  Premiums— New  York  Statute— Foreign  Vessel. 

The  law  of  New  York  creating  a  lien  in  favor  of  underwriters  for  unpaid 
premiums  of  insurance,  has  no  relation  to  insurance  on  a  foreign  vessel,  the 
contract  for  which  is  made  in  a  foreign  country. 

5.  Same — Maritime  Lien. 

No  general  lien  is  created  by  the  maritime  law,  in  favor  of  the  insurer,  for 
unpaid  premiums. 

Motion  to  Confirm  Report  in  Favor  of  Petitioner^ 


Digitized  by 


110 


FEDERAL  BEP0BTEH. 


Benjamin  H.  Williams,  for  petitioner. 
Willis  0.  Chopin,  for  respondent. 

Coxe,  J.  The  petitioner  is  a  marine  insurance  company  of  the 
state  of  Pennsylvania,  doing  business  at  Buffalo,  in  this  state,  where 
Crosby  and  Dimick  are  its  general  agents.  They  are  also  agents, 
either  individually  or  as  a  firm,  of  three  other  marine  insurance  com- 
panies. The  companies  represented  by  them  are  known  as  the  "Big 
Four."  The  barge  Waubaushene  is  a  Canadian  vessel,  registered  at 
Toronto,  Ontario.  .  Her  owner,  Milton  S.  May,  of  London,  Canada, 
applied  in  March,  1883,  to  A.  H.  Dalziel,  an  insurance  agent  and 
broker  at  Sarnia,  Canada,  for  insurance  upon  her  and  other  barges 
owned  by  him.  The  barge  having  been  inspected  at  Buffalo,  it  was 
concluded  to  apply  to  Crosby  and  Dimick  for  insurance,  it  being 
understood  that  no  one  of  their  companies  would  write  all  the  poli- 
cies, that  an  application  made  to  one  would  answer  as  well  for  each 
of  the  other  three,  and  that  the  agents  reserved  the  privilege  to  di- 
vide the  risk  according  to  the  amount  which  each  company  would 
consent  to  assume.  The  application  for  the  Waubaushene  was  made 
to  the  Thames  &  Mersey  Marine  Insurance  Company,  (one  of  the 
"Big  Four,")  and  was  dated  March  30,  1883.  The  insurance  asked 
for  was  $5,700,  the  applicant  agreeing  to  give  a  note  for  the  pre- 
mium ($384.75)  at  six  months,  indorsed  by  J.  C.  Miller  and  Robert 
Moat,  payable  at  the  Bank  of  Montreal.  The  application,  made  on 
one  of  the  company's  printed  blanks,  contained  the  following : 

"This  application  to  be  considered  binding  until  rejected  and  due  notice 
given  the  applicant;  or  approved,  and  the  contract  of  insurance  perfected 
by  the  issue  of  the  company's  policy." 

The  application  was,filled  np  by  Dalziel,  and  sent  by  him  to  Crosby 
and  Dimick.  In  all  this  he  acted  for  May.  Crosby  and  Dimick  re- 
ceived the  application,  and  in  response  issued  two  policies, — one  in 
the  Pennsylvania  Company,  (this  petitioner,)  for  $1,700,  the  other  in 
the  Thames  &  Mersey  Company,  for  $4,000.  The  policies,  together 
with  the  premium  notes,  ready  for  signature,  were  sent  to  Dalziel  by 
mail.  The  policies  were  delivered  to  May,  and  the  notes,  signed  by 
him,  but  not  indorsed,  were  returned  to  Dalziel,  who  mailed  them  to 
Crosby  and  Dimick.  The  notes  so  signed  were  accepted  and  re- 
tained. The  policy  in  question  contains  a  provision  that  it  shall  not 
be  binding  until  countersigned  by  the  general  agents  at  Buffalo.  It 
was  so  countersigned  at  the  time  of  delivery.  It  also  provides,  in 
substance,  that  in  case  of  loss  or  misfortune,  if  the  insurer  is  required 
to  pay  for  repairs,  etc.,  more  than  its  just  proportion,  the  surplus 
(with  the  premium  note,  if  unpaid)  shall  be  a  lien  upon,  and  shall 
be  recoverable  against,  the  vessel,  or  against  the  insured  at  the  option 
of  the  insurer.    The  policy  also  contains  the  following  receipt : 

"The  assured  hereby  acknowleges  the  receipt  of  a  note,  at  6  months  from 
May  1,  '88,  for  the  amount  of  the  consideration  of  this  insurance,  which,  at 
the  rate  of  6|  per  cent,  on  $1,700,  is  $114.75  " 
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The  words  "A.  H.  Dalziel,  Agent  at  Sarnia,  Ont.,w  axe  indorsed  on 
the  policy  in  the  same  handwriting,  apparently,  which  appears  on  its 
face.  The  premium  note  is  dated  at  Sarnia,  Ontario,  May  1,  1888; 
is  made  payable,  not  to  the  order  of  either  of  the  persons  proposed 
in  the  original  application  as  indorsers,  bat  to  the  order  of  the  insur- 
ance company  itself.  The  note  recites  that  it  is  given  for  "premium 
of  insurance  on  schooner  barge  Waubaushene,  policy  No.  611,  of  Sar- 
nia, Ontario,  A.  H.  D.  (A.  H.  Dalziel)  Agency,  Insurance  Go.  of  the 
state  of  Pennsylvania,"  and  that  if  it  is  "not  paid  at  maturity  the  fall 
amount  of  premium  shall  be  considered  as  earned,  and  the  said  policy 
becomes  void,  while  the  amount  remains  overdue  and  unpaid."  The  ■ 
note  was  indorsed  by  the  company,  Crosby  and  Dimiok  general  agents. 
The  policy  extended  from  May  1  to  November  30,  1883,  and  was  by 
special* clause  confined  to  "total  loss  and  general  average  only." 

Upon  the  hearing  before  the  commissioner  the  note  was  surren- 
dered. It  has  never  been  paid.  The  barge  having  been  sold  by  or- 
der of  the  court  in  another  proceeding,  the  petitioner  now  seeks  to 
have  the  amount  of  the  premium  paid  from  the  surplus  in  the  registry 
of  the  court.  The  respondent,  as  mortgagee,  resists  this  attempt,  in- 
sisting that  the  debt  is  a  mere  personal  contract  of  the  owner,  carry- 
ing with  it  no  privilege  against  the  ship. 

The  questions  which  the  court  must  examine  are  these :  First,  was 
the  contract  made  in  the  state  of  New  York  or  in  Canada?  In  other 
words,  is  the  controversy  to  be  determined  by  the  law  of  this  country 
or  Canada  ?  Second,  has  the  law  of  New  York,  creating  a  lien  in  favor 
of  underwriters  for  unpaid  premiums,  any  application  to  this  case  ? 
Third,  is  a  general  lien  created  by  the  maritime  law  of  this  country? 
The  commissioner  to  whom  the  cause  was  referred  decided — First, 
that  the  contract  of  insurance  was  made  in  New  York;  second,  that 
the  New  York  law  has  no  application  to  a  Canadian  vessel ;  third, 
that  a  maritime  lien  for  unpaid  premiums  does  exist  in  favor  of  the  in- 
surer. That  the  commissioner  was  correct  as  to  the  second  proposi- 
tion I  have  little  doubt,  but  am  constrained  to  disagree  with  him  as 
to  the  other  two. 

Where  was  the  contract  made  ?  It  cannot  be  said  that  any  bind- 
ing contract  was  entered  into  when  the  policy  was  made  out  and  . 
mailed  at  Buffalo,  for  the  reason  that  it  differs  wholly  from  the  ap- 
plication. Eliason  v.  Henshaw,  4  Wheat.  225.  The  minds  of  the 
parties  did  not  meet.  They  did  meet,  however,  when,  at  Sarnia,  On- 
tario, May  accepted  the  contract  and  signed  the  note  in  the  precise 
form  adopted  by  the  company.  It  is  argued  for  the  petitioner  that 
as  May  agreed  to  give  an  indorsed  note  and  did  not  do  so,  the  minds 
of  the  parties  did  not  come  together  until  the  unindorsed  note  was 
accepted  by  the  agents  at  Buffalo.  Hence  the  contract  was  made 
there.  The  provision  for  an  indorsed  note  was  for  the  benefit  of  the 
insurers.  Unquestionably,  they  could  waive  it.  That  they  did  waive 
it  there  is  little  doubt.    They  sent  to  Dalziel,  who  for  this  purpose 
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waff  their  agent,  made  bo  by  this  act,  a  polioy  of  insurance  and  a 
note,  with  instructions  to  deliver  the  one  and  return  the  other  -prop- 
erly signed.  The  departure  from  the  application  was  made,  in  the 
first  instance,  by  the  insurers.  They  knew  that  the  owner  of  the 
Waubaushene  had  made  no  application  to  insure  her  in  their  com- 
pany, that  he  had  not  even  mentioned  its  name  in  this  connection, 
and  it  may  well  be  questioned  whether  they  were  in  a  position  to  de- 
mand from  him  any  unusual  conditions.  But  let  it  be  assumed  that, 
under  the  peculiar  circumstances  attending  this  application,  they  were 
justified  in  exacting  an  indorsed  note.  They  did  not  do  so,  and  the 
evidence  seems  to  warrant  the  conclusion  that  they  did  not  intend  to 
do  so.  Mr.  Marshall,  who,  on  behalf  of  the  company,  sent  the  papers 
to  Dalziel  from  Buffalo,  testified : 

"My  purpose  in  sending  the  note  was  to  have  Dalziel  procure  it  to  be  signed 
by  the  insured  and  to  return  to  us.  Tins  was  done.  This  is  the  way  we  always 
do  with  Dalziel  or  any  other  applicant,  and  he  is  expected  to  have  the  note 
executed  and  returned.  •  *  *  The  general  instructions  to  all  our  agents 
and  brokers  are  to  have  the  note  signed  when  they  deliver  the  policies,  and 
Dalziel  was  included  in  this  number." 

There  is  no  pretense  that  Dalziel  had  any  special  instructions  in 
this  case.  Certainly  he  was  not  asked  to  obtain  an  indorsed  note. 
Had  he  entertained  any  doubt  on  the  subject,  the  form  of  the  policy 
and  the  note  must  have  removed  it.  The  polioy  was  complete  and 
ready  to  deliver.  It  acknowledged  receipt  of  the  note  in  the  ordinary 
form.  The  note,  made  payable  to  the  company's  own  order  and  not  to 
the  order  of  the  proposed  indorser,  completely  negatived  the  idea  that 
anything  but  the  signature  of  May  was  required.  If  the  insurers  in- 
tended to  rely  upon  the  agreement  in  the  original  application,  would 
they  not  have  made  the  note  payable  to  the  order  of  Miller  or  Moat  ? 
Most  certainly.  They  had  departed  from  many  of  the  provisions  and 
stipulations  of  the  application.  They  waived  others.  This  was  one 
of  them.  In  the  application  the  note  was  to  be  made  payable  at  the 
Bank  of  Montreal.  In  the  note  sent  Dalziel  the  space  designed  for 
the  insertion  of  the  place  of  payment  was  left  blank.  This  was  a 
waiver  of  that  condition,  and  can  it  be  successfully  argued  that  had 
May  inserted  some  other  bank  the  contract  would  have  been  incom- 
plete till  the  agents  at  Buffalo  had  assented  to  the  change?  It  is 
thought  not.  But  assuming  that  they  did  not  intend  to  issue  the 
policy  until  an  indorsed  note  had  been  executed,  are  they  in  a  posi- 
tion to  maintain  such  a  proposition  ?  Are  they  not  concluded  by 
their  own  acts  ?  They  made  Dalziel  their  agent  to  deliver  the  policy 
and  return  the  note  to  the  company.  They  refer  to  him  on  the  back 
of  the  policy  as  "Agent  at  Sarnia,  Ont."  In  the  note  they  refer  to  the 
policy  sb  of  the  "Sarnia,  Ont.,  A.  H.  D.  Agency."  They  held  Dalziel 
out  to  May  as  the  person  with  whom  he  was  to  deal,  at  least  so  far 
as  the  delivery  of  the  policy  and  the  return  of  the  note  was  concerned. 
And  when  to  this  is  added  the  fact  that  they  gave  May  a  receipt  "for 
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the  amount  of  the  consideration  of  this  insurance,"  it  is,  indeed,  diffi- 
cult to  understand  upon  what  theory  they  can  now  be  heard  to  say 
that  no  contraot  was  consummated  at  Sarnia. 

It  has  frequently  been  held  that  a  delivery  of  the  policy  to  the  as- 
sured containing  a  receipt  for  the  premium  estops  the  company,  for 
the  reason  that  the  receipt  is  conclusive  evidence  of  payment,  to  the 
extent  at  least  that  such  payment  is  necessary  to  give  validity  to  the 
contract.  3  Kent,  Comm.  260 ;  Provident  Ins.  Cp.  v.  Fennell,  49  111. 
180;  Basch  v.  Humboldt  Ins.  Co.  85  N.  J.  Law  429. 

Had  the  vessel  been  lost  while  the  note  was  yet  in  the  mails  be- 
tween Sarnia  and  Buffalo,  it  is  thought  that  May  could  have  recovered 
the  insurance  upon  the  ground  that  the  contract  was  executed  be- 
tween him  and  the  company.  If  the  agreement  was  not  as  favorable 
to  the  insurers  as  they  could  wish,  they  have  no  one  but  themselves 
to  blame ;  it  was  their  negligenoe  and  not  May's  that  produced  this 
result.  But  again,  let  it  be  assumed  that  Dalziel  had  no  authority 
to  act  for  the  company;  that  his  acceptance  of  the  note  was  not  au- 
thorized, and  that  the  insurers  are  not  by  their  own  acts  estopped 
from  asserting  that  no  contraot  was  made.  Did  not  their  subsequent 
conduct  ratify  the  agreement  ?  What  Dalziel  did,  if  he  had  author- 
ity to  do  itr  consummated  a  valid  oontract.  This  will  hardly  be  dis- 
puted. But  the  insurers  accepted  the  note  which  they  now  say  he 
was  not  authorized  to  take.  Did  they,  by  this  act,  make  a  new  con- 
tract, or  did  they  ratify  the  old  one  ?  Plainly,  the  latter.  The  rati- 
fication related  back  to  the  original  act.   It  could  relate  to  no  other  act. 

Judge  Story,  speaking  of  the  rule  of  ratification,  says :  "In  short, 
the  act  is  treated  throughout  as  if  it  were  originally  authorized  by 
the  principal ;  for  the  ratification  relates  back  to  the  time  of  the  in- 
ception of  the  transaction,  and  has  a  complete  retroactive  efficacy." 
8tory,  Ag.  §  244.  See,  also,  Soames  v.  Spencer,  1  Dowl.  &  R.  32, 
(16  E.  C.  L.  14;)  Moss  v.  Rossie  Lead  M.  Co.  5  Hill,  137;  Lawrence 
v.  Taylor,  Id.  107;  Hankins  v.  Baker,  46  N.  Y.  670. 

The  case  is  not  like  Shuenfeldt  v.  Junkermann,  20  Fed.  Rep.  359, 
where  the  defendants  were  endeavoring  by  a  disingenuous  defense  to 
avoid  the  obligation  imposed  upon  them  by  a  contract  fairly  made, 
and  of  which  they  had  had  the  full  benefit.  The  court  strained  the 
rule  in  that  case  to  uphold  the  contract,  and  prevent  the  success  of 
an  unfair  proceeding. 

The  subject  of  the  insurance  was  a  Canadian  vessel.  The  note, 
payable  at  a  Canadian  bank,  was  dated  and  signed  in  Canada.  The 
policy,  containing  a  receipt  for  the  premium  note,  was  delivered  in 
Canada.  The  ratification,  if  ratification  were  needed,  related  back  to 
what  took  place  in  Canada.  It  must  be  held,  therefore,  that  the  eon- 
tract  was  made  in  Canada,  and,  as  a  necessary  result,  that  the  case 
must  be  determined  by  Canadian  law.  Heebnerv.  Eagle  Ins.  Co.  10 
Gray,  131, 143;  Male  v.  Roberts,  3  Esp.  163;  Thwing  v.  Great  West, 
Ins.  Co.  Ill  Mass.  93;  Wood,  Fire  Ins.  §  93. 
v.22p,no.l— 8 
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It  is  not  contended  by  the  petitioner  that  alien  is  created  for  snob 
a  debt  by  Canadian  or  English  law.  It  seems  to  be  conceded  that  a 
debt  contracted  in  these  circumstances  in  Canada  gives  the  creditor 
nothing  but  a  personal  claim  against  his  debtor.  The  evidence  be- 
fore the  commissioner  was  positive  in  this  regard,  and  was  not  ques- 
tioned by  the  petitioner.  These  considerations  also  effectually  dispose 
of  the  second  question  above  referred  to  relating  to  the  lien  created 
by  the  statutes  of  oar  state.  Eegardless  of  the  place  of  contract,  it 
will  hardly  be  asserted  that  such  a  law  has  any  relation  to  insurance 
on  a  foreign  vessel.  Moores  v.  Lunt,  4  N.  Y.  Sup.  Ct.  Rep.  (Thomp. 
&  C.)  154;  affirmed,  60  N.  Y.  649.  See,  also.  Brookman  v.  EamiU, 
43  N.  Y.  554. 

When,  however,  the  additional  fact  appears  that  the  contract  is 
also  a  foreign  one,  all  possible  doubt  is  removed.  The  operation  of 
the  statute  is,  by  express  terms,  confined  to  contracts  made  within  this 
state. 

But  it  is  argued  that,  irrespective  of  the  lex  loci  contractus,  the 
lien  should  be  enforced  if  recognized  by  the  lex  fori;  that  the  ques- 
tion resolves  itself  into  one  of  remedy  only.  I  cannot  accept  this 
view.  The  court  should  hesitate  to  give  a  party  a  lien  when  his  con- 
tract gives  him  none.  As  was  said  by  Mr.  Justice  Bbadley  in  The 
Lottawanna,  21  Wall.  558,  579 :  "A  lien  is  a  right  of  property,  and 
not  a  mere  matter  of  procedure."  Should  the  petitioner  obtain  a 
decree,  it  will  be  enforoed  according  to  the  law  of  the  forum.  But 
this  question  stands  at  the  very  threshold  of  its  right  to  obtain  a  de- 
cree. The  respondent  insists  that  petitioner  has  no  standing  in 
court  unlesB  it  establishes  a  lien,  and  the  proof  shows  that  it  has  no 
lien.  The  argument  that  a  lien  should  be  established  simply  because 
the  action  is  brought  in  this  court,  would  lead  logically  to  the  con- 
clusion that  material-men,  who  furnished  the  barge  with  supplies  at 
Toronto,  where  no  privilege  exists,  could  acquire  one  by  bringing  their 
action  here.  A  lien  once  established  will  be  enforced  according  to 
our  own  and  not  Canadian  procedure.  But  our  courts  should  not  at- 
tempt to  give  rights  to  suitors  which  they  do  not  possess  at  the  time 
they  commence  their  proceedings.  If  there  is  here  a  right  to  the 
surplus,  it  can  rest  only  on  the  theory  that  petitioner  had  a  lien  which 
attached  to  the  ship.  As  it  had  no  privilege  against  the  ship,  it  can 
have  none  against  the  proceeds.  1 

Judge  Story,  in  his  Conflict  of  Laws,  says,  at  page  453,  (8th  Ed. :) 

"Where  the  lien  or  privilege  is  created  by  the  lex  loci  contractu*,  it  will 
generally,  although  not  universally,  be  respected  and  enforoed  in  all  places 
where  the  property  is  found,  or  where  the  right  can  be  beneficially  enforced 
by  the  lex  fori.  And  on  the  other  hand,  where  the  privilege  or  lien  does  not 
exist  in  the  place  of  the  contract  it  will  not  be  allowed  in  another  country, 
although  the  local  law  where  the  suit  is  brought  would  otherwise  sustain  it." 

I  am  clearly  of  the  opinion  that  the  insurers  cannot  succeed,  for 
the  reasons  that  the  contract  was  made  in  Canada,  and  having  no 
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privilege  there  there  can  he  none  anywhere.  -  I  am  aware,  however, 
that  there  is  not  entire  unanimity  among  the  authorities  upon  the 
last  question  considered.  Namely,  whether  the  law  of  the  contract 
or  the  law  of  the  forum  should  be  controlling?  See  The  Maggie  Ham- 
mond, 0  Wall.  435,  451,452;  Scudder  v.  Union  Nat.  Bank,  91  U.  S. 
406, 412, 418 ;  Harrison"?.  Sterry,  5  Cranch,  289 ;  The  Union,  1  Lush. 
137;  Ogden  v.  Saunders,  12  Wheat.  213,  861.  x 

But  the  case  will  be  relieved  of  all  perplexity  on  this  score  should 
the  conclusion  be  reached  that  by  the  lex  fori,  also,  no  maritime  lien 
exists.  Although  a  determination  of  this  question  may  not  be  nec- 
essary after  the  finding  that  the  contract  was  made  in  Canada,  yet, 
it  is  thought  proper  to  decide  it  in  view  of  the  possible  doubt  above 
referred  to ;  and  for  the  further  reason  that  a  matter  of  Buch  impor- 
tance to  insurer  and  insured  may  not  longer  be  left  open  to  conject- 
ure in  this  district.  Inasmuch  as  there  is  a  clause  in  the  policy 
making  the  premium  a  lien  in  case  of  misfortune  and  loss  only,  and 
a  provision  in  the  note  rendering  the  policy  void  in  case  of  non-pay- 
ment; it  is  by  no  means  certain  that  a  privilege  would  be  sustained 
in  any  tribunal.  For  it  may,  with  plausibility,  be  argued  that  no 
benefit  could  possibly  accrue  to  the  ship  after  the  policy  was  forfeited; 
that  the  underwriters  preferred  the  penalty  to  the  lien.  But  these 
considerations  are,  perhaps,  subordinate  to  the  main -question,  which 
is :  Does  our  law  recognize  a  maritime  lien  for  unpaid  premiums  in 
favor  of  underwriters?  The  affirmative  of  this  proposition  is  held  by 
the  following  authorities,  where  the  lien  is  relegated  to  the  lowest 
class  of  maritime  privileges.  The  Dolphin,  1  Flip  pin,  580;  affirmed 
in  a  qualified  way,  Id.  592;  The  Illinois,  decided  on  the  authority  of 
I%s  Dolphin,  2  Flippin,  388;  The  Guiding  Star,  9  Fed.  Rep.  521; 
affirmed,  18  Fed.  Rep.  263.  In  this  case  the  lien  was  sustained  be- 
cause given  by  a  state  statute  upon  vessels  navigating  the  waters  of 
the  state,  or  bordering  thereon. 

The  following  cases  decide  against  the  lien :  The  Jenney  B.  Oil- 
key,  19  Fed.  Rep.  127;  The  John  T.  Moore,  3  Woods,  0.  0.  61;  The 
Robert  L.  Lane,  1  Low.  388,  where  the  question  is  referred  to,  but 
not  decided.  See,  also,  the  note  to  The  Dolphin,  in  which  the  reporter 
has  collected  numerous  authorities  bearing  upon  the  subject.  The 
argument  against  the  lien  seems  to  me  to  have  the  most  weight.  That 
the  contract  of  insurance  upon  a  ship  is  in  its  nature  maritime,  is  no 
longer  an  open  question.  Insurance  Co.  v.  Dunham,  11  Wall.  1.  It 
is,  however,  a  contract  for  the  personal  indemnity  of  the  insured. 
The  credit  is  given  to  him,  not  to  the  ship.  The  principle  upon  which 
the  law  recognizes  a  lien  for  necessaries  is  that  the  ship  may  thus  be 
enabled  to  engage  in  the  competitions  of  commerce.  Security  is  given 
the  material-man,  it  is  true,  but  the  chief  benefit  is  to  the  ship.  It 
enables  her  to  sail.  A  contract  of  insurance  in  no  way  aids  the  ship. 
8he  sails  no  better  and  no  faster  because  of  the  insurance.  It  puts 
no  steam  in  her  boilers,  and  no  wind  in  her  sails.    Insured  and  mi 
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insured^  vessels  are  tossed  alike  by  the  tempest,  and  are  alike  liable 
to  "the  peril  of  waters,  winds,  and  rooks."  Indeed,  there  are  those 
uncharitable  enough  to  assert  that  a  liberal  insurance  on  a  vessel 
does  not  tend  to  make  her  master  and  crew  more  diligent  in  guard- 
ing against  danger,  or  more  obstinate  in  refusing  to  abandon  her  to 
her  fate.  It  is  argued  wjth  considerable  force  that  the  contract  is 
frequently  one  for  an  indemnity  against  partial  as  well'as  total  loss, 
and  contains  numerous  provisions  for  repairs,  salvage,  etc.  But  these 
provisions  are  incidental  to  the  main  agreement,  are  often  optional 
with  the  underwriters,  and  are  inserted  for  their  benefit  rather  than 
for  that  of  the  insured.  The  advantage  to  the  vessel  is  in  the  future, 
and  depends  upon  many  remote  oontingenoies.  It  is  in  this  respect 
different  from  every  other  service  to  which  a  privilege  attaches.  If 
insurance  were  regarded  by  the  admiralty  as  essential  for  the  proper 
equipment  of  the  ship,  would  not  the  ship's  husband  and  master  have 
been  permitted  to  contract  for  it  ?  Yet  neither  can  do  this,  though 
both  have  the  right,  generally,  to  bind  the  ship  for  necessaries. 

If,  in  case  of  loss,  the  liens  were  transferred  to  the  insurance 
money  there  would  be  great  cogency  in  the  argument  that  the  ship 
is  benefited.  An  insured  ship  would  then  be  able  to  offer  additional 
security  to  those  furnishing  her  with  necessaries.  But  such  is  not 
the  case.  As  is  said  in  The  John  T.  Moore,  supra:  "In  case  of  loss  the 
maritime  liens  upon  the  vessel  are  displaced  and  do  not  follow  the 
insurance  money.  The  money  goes  to  the  owner  and  not  to  the  lien- 
holder,  who  may  insure  his  own  interest."  Again,  unless  distin- 
guishable in  some  way  from  maritime  privileges  in  general,  the  lien, 
if  established,  must  cover  the  entire  ship  and  not  alone  the  insurer's 
interest.  It  must  proceed  upon!  the  theory  that  the  credit  of  the  ship 
is  pledged.  It  must  be  a  lien  enabling  its  holder  to  seize  and  sell 
the  ship  wherever  found.  It  must  follow  the  proceeds  wherever  they 
may  be.  But  all  who  have  an  interest  in  the  ship  may  insure ;  part 
owners,  lienholders,  and  mortgagees.  Upon  what  prinoiple  of  law 
should  the  owner  of  a  twentieth  part  be  permitted  to  create  a  lien 
upon  the  other  nineteen-twentieth^,  because  he  is  in  default  to  the 
underwriters  for  the  risk  they  have  run  on  his  behalf  ?  A  ease  might 
easily  be  imagined  where  the  insurers  could  seize  a  ship  and  sell  her, 
or  cause  great  loss,  upon  a  claim  for  premiums  on  a  policy  issued 
.  to  a  lienholder  or  mortgagee.  Parties  having  interests  of  this  char- 
acter ought  not  to  be  permitted  to  protect  themselves  at  the  expense 
of  the  ship.  And  yet,  if  the  prinoiple  is  once  admitted,  upon  what 
theory  can  they  be  excluded  ?  Unless  the  ship  is  benefited  the  ship 
should  not  pay. 

Another  objection  is  the  almost  absolute  impossibility  of  ascertain- 
ing the  existence  of  the  incumbrance.  The  courts  do  not  and  ought 
not  to  favor  secret  liens.  They  should  not  be  extended.  And  yet 
the  most  diligent  inquiry  might  fail  to  discover  liens  of  this  character. 
This  is  not  true  to  the  same  extent  of  other  maritime  privileges.  An 
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examination  of  the  ship  or  inquiries  addressed  to  her  master  and 
crew  will  in  almost  every  instance  reveal  her  liabilities.  But  what 
method  of  investigation  would  enable  a  proposed  purchaser  or  char- 
terer to  discover,  for  instance,  that  a  lien  existed  in  favor  of  a  foreign 
insurance  company  for  a  policy  issued  to  a  former  part  owner  ? 

The  interests  of  the  underwriters  can  be  fully  protected  without 
the  lien,  and  it  is  thought  that  no  sound  reasoning,  drawn  from  the 
law  maritime,  can  be  invoked  in  its  favor,  but,  on  the  contrary,  its 
establishment  will  lead  to  confusion  and  often  to  injustice,  without 
corresponding  advantage.  The  exceptions  of  respondent  are  sub- 
tained. 


1.  Collision  —  Fault—  Steambb  and  Schooner  —  Night— Speed — Change  of 

Course. 

Upon  examination  of  the  evidence,  held,  that  the  steam-propeller  Canisteo  was 
alone  responsible  for  the  collision  with  the  schooner  George  Murray,  because 
of  her  negligence  in  not  giving  the  schooner  so  wide  a  berth  as  not  to  have  em- 
barrassed or  alarmed  her,  and  Tn  U9ing  too  great  speed  for  some  moments  before 
the  collision,  and  after  the  danger  of  collision  should  have  been  apparent  to 
her  officers.  Held,  further,  that  the  only  change  of  course  on  the  part  of  the 
schooner  was  made  at  the  moment  of  exireme  peril,  and  when  allowable  as  an 
act  in  extremis,  even  when,  if  it  had  not  been  made,  perhaps  there  might  have 
been  no  collision. 

2.  Same— Lookout. 

The  precaution  of  a  lookout  is  not  indispensable  when,  from  the  circum- 
stances, a  lookout  could  not  be  of  service,  or  when  the  officer  of  the  deck  is  in 
full  possession  of  all  the  information  a  lookout  could  possiblv  eive. 


Damages  for  Collision. 

Schuyler  d  Kremer,  for  Wiley  M.  Egan,  Petitioner. 

Robert  Rae,  for  Phenix  Insurance  Company. 

Blodgbtt,  J.  On  the  morning  of  October  14,  1880,  a  collision  oc- 
curred in  the  waters  of  Lake  Michigan,  a  short  distance  off  Point 
Waugosc  nance,  between  the  schooner  George  Murray  and  the  steam- 
propeller  Canisteo,  in  which  the  Canisteo  was  so  badly  damaged  that 
she  was  beached  within  a  short  time  after  the  collision.  Wiley  M. 
Egan,  as  owner  of  the  schooner,  filed  a  petition  for  limitation  of  lia- 
bility, and  the  usual  monition  against  all  persons  having  any  claims 
against  the  schooner  was  issued.  The  Canisteo  was  bound  on  a  voy- 
age from  Chicago  to  Buffalo,  with  a  cargo  consisting  in  part  of  15,000 
bushels  of  corn  on  which  the  Phenix  Insurance  Company  had  issued 
a  policy -of  insurance.  The  cargo  of  the  Canisteo  being  a  total  loss 
by  reason  of  the  collision,  the  insurance  company  paid  the  loss,  to 
the  amount  of  $7,200,  under  the  policy,  and  presented  its  claim  for 
the  amount  in  its  own  behalf,  asking  to  be  subrogated  to  all  the  rights 
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of  the  owner  of  the  cargo,  and  claimed  to  be  paid  its  proportion  oat 
of  the  appraised  value  of  the  Murray,  on  the  ground  that  the  collision 
in  question  occurred  by  reason  of  the  negligent  navigation  of  the 
Murray  and  neglect  of  duty  by  her  officers  and  crew.  The  allowance 
of  this  claim  was  resisted  by  Egan  on  the  ground  that  the  collision 
was  brought  about  wholly  by  the  negligence  of  those  in  charge  of  the 
Canisteo.  On  the  issue  thus  made  as  to  negligence  proofs  were 
taken,  and  the  commissioner  has  reported  that  the  collision  was  oc- 
casioned by  the  fault  of  those  in  charge  of  the  Canisteo,  and  not  by 
reason  of  any  fault  on  the  part  of  the  Murray.  To  this  finding  by 
the  commissioner  the  insurance  company  has  filed  exceptions  which 
have  been  fully  discussed  by  counsel. 

The  faults  charged  by  the  insurance  company  against  the  Murray, 
as  a  ground  of  recovery,  are:  (1)  That  the  schooner,  after  she  was 
sighted  by  the  steamer,  and  when  they  were  approaching  each  other, 
changed  her  course,  and  thereby  caused  the  collision ;  (2)  that  the 
schooner  had  no  lookout;  (3)  that  the  officer  of  the  deck  of  the 
schooner  neglected  his  proper  duty  at  a  time  when  his  active  vigil- 
ance and  attention  to  the  navigation  of  the  vessel  was  demanded,  to 
attend  to  other  work  belonging  to  his  subordinates.  The  testimony 
is  voluminous  and,  as  is  usual  in  collision  cases,  contradictory  in 
many  important  particulars.  It  is,  however,  conceded  on  both  sides 
that  the  collision  occurred  between  half  past  3  and  4  o'clock  in  the 
morning;  that  the  night  was  clear  and  the  wind  about  south-east, — a 
six  to  eight  knot  breeze;  that  the  steamer,  when  she  first  sighted  the 
schooner,  was  to  the  south  and  west  of  Waugoschance  light,  running 
about  north-east,  in  the  usual  track  of  steamers  approaching  the  en- 
trance to  the  straits  of  Mackinaw;  and  that  the  schooner  was  to  the 
north  of  the  light,  having  just  passed  through  the  straits  on  her  way 
to  Chicago.  It  must  also,  I  think,  be  assumed  as  true,  from  the 
proof,  that  at  the  time  the  shooner  was  first  seen  on  the  steamer  she 
had  changed  her  course  from  about  west,  which  she  had  been  run- 
ning while  in  the  straits,  to  a  south-westerly  course,  for  the  reason 
that  the  master  of  the  steamer  says  he  first  saw  the  green  light  of 
the  schooner,  which  would  indicate  that  the  schooner  had  passed 
sufficiently  west  to  round  point  Waugoschance,  and  shaped  her  course 
for  the  Manitous.  This  was  about  20  minutes  before  the  collision, 
and  the  vessels  were  then  four  or  five  miles  apart,  the  steamer  run- 
ning about  nine  miles  an  hour,  and  the  schooner  about  six  miles  an 
hour,  making  the  united  speed  about  fifteen  miles  an  hour. 

The  mate  of  the  Canisteo,  who  was  the  officer  of  her  deck  at  the 
time  of  the  collision,  and  is  the  principal  witness  relied  upon  by  the 
insurance  company,  to  show  that  the  course  of  the  schooner  was  so 
changed  as  to  cause  the  collision,  says  that  he  first  saw  the  schoon- 
er's green  light,  and  that  it  bore  about  half  a  point  on  his  starboard 
bow;  that  she  kept  her  green  light  in  view  eight  or  ten  minutes,  and 
then  showed  a  red  light ;  that  he  then  put  the  wheel  of  the  steamer 
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to  port,  so  as  to  keep  her  to  windward  of  the  schooner  and  show  her 
his  red  light.  Then  the  course  of  the  schooner  was  ohanged,  and  she 
showed  him  her  green  light,  whereupon  he  put  his  wheel  to  star- 
board so  as  to  show  his  green  light  to  the  schooner.  Soon  after  the 
schooner  showed  her  red  light  again;  whereupon  the  wheel  of  the 
steamer  was  put  hard  to  port,  and  then  the  collision  occurred  the 
steamer  striking  the  schooner  just  forward  of  her  mizzen  rigging, 
staving  in  the  bows  of  the  steamer,  but  doing  comparatively  slight 
damage  to  the  schooner.  Four  witnesses,  Greenwood,  Bock,  Jack- 
son, and  Mrs.  Givens,  who  were  on  the  schooner,  are  also  called  by 
the  insurance  company.  At  the  time  the  steamer  was  sighted  on  the 
schooner  the  mate  of  the  Murray  wasofficer  of  her  deck,  and  Greenwood 
and  Bock  were  in  his  watch.  When  the  course  of  the  schooner  was 
changed  from  that  sailed  while  passing  through  the  straits  to  the 
course  for  the  Manitous,  it  became  necessary  to  haul  in  her  sails  so 
that  she  would  run  closer  to  the  wind.  Bock  had  been  acting  as 
lookout,  but  was  called  by  the  mate  to  help  him,  the  mate,  and  Green- 
wood, the  other  seaman  of  the  watch,  haul  aft  the  main  and  mizzen- 
sheets.  Book  states  that  he  had  seen  the  lights  of  the  steamer  and 
reported  her  to  the  mate  before  he  went  aft  to  help  haul  in  the  sheets. 
Greenwood  says  that  while  the  mate,  Book,  and  himself  were  at  work 
at  the  sheets,  the  captain  came  on  deck ;  that  he,  the  captain,  looked 
over  the  lee  side,  which  was  the  starboard  side  of  the  schooner,  and 
said  to  the  mate,  "What  light  is  that?"  that  they  all  looked  and  saw 
the  green  light  and  masthead  light  of  the  steamer,  and  that  the 
steamer  was  then  from  one  to  two  points  on  the  schooner's  starboard 
bow;  that  soon  after  the  captain  ordered  Book  to  show  a  torch,  and 
while  he  was  showing  the  torch,  the  captain  shouted  to  the  man  at 
the  wheel,  "Hard  up!"  and  the  wheelman  answered,  "Hard  up,  sir;" 
that  they  immediately  saw  the  steamer's  lights  first  ahead,  and  then 
her  red  light  on  the  port  bow  of  the  schooner,  and  then  the  collision 
occurred. 

This  witness'  statements  as  to  time  are  quite  loose  and  uncertain, 
but  his  statement  of  the  sequence  of  events  is  fairly  clear.  He  was 
engaged  in  helping  haul  in  the  sheets,  heard  the  captain  ask  what 
light  that  was,  and  the  mate's  reply ;  looked  himself  and  saw  the 
steamer's  green  light;  then,  and  while  witness  was  still  at  work  at  the 
sheets,  the  oaptain  ordered  a  torch  to  be  shown,  and  while  the  torch 
was  being  shown  he  ordered  the  wheel  hard  up ;  then  the  steamer 
crossed  the  bows  of  the  schooner  and  showed  her  red  light  on  the 
schooner's  port  side,  and  then  came  the  collision.  Bock  states  that 
while  he  was  helping  to  haul  aft  the  sheets,  the  captain  came  on  deck, 
looked  out,  and  asked,  "What  light  is  that  to  leewa*  1 9"  The  mate  re- 
plied, "Some  steamer  bound  down."  The  witness  looked  and  saw  the 
steamer's  green  light,  then  thought  he  saw  her  red  light,  but  does  not 
state  bow  much  time  passed  between  the  time  he  saw  the  green  and 
the  time  he  thought  he  saw  the  red  light.   The  oaptain  then  ordered 
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a  torch  shown,  and  ordered  the  wlieel  hard  up.  He  showed  the  torch 
for  a  sufficient  length  of  time,  then  put  it  out,  and  gave  the  alarm  to 
the  watch  below,  and  just  as  some  of  them  got  on  deck  the  collision 
occurred ;  that  after  the  wheel  was  put  hard  up,  the  schooner  swung 
off  to  leeward,  and  was  swinging  to  leeward  when  the  collision  oc- 
curred. The  witness  Jaokson  was  in  the  watoh  below,  and  asleep 
when  the  alarm  was  given.  He  states  that  when  he  came  on  deck  the 
schooner  was  paying  off  very  fast,  with  the  steamer  on  the  schoon- 
er's port  bow.  He  says,  no  sooner  had  the  schooner  paid  off  than  the 
steamer  walked  right  into  her  weather  quarter.  Mrs.  Givens,  the 
cook  of  the  schooner,  was  in  her  room  until  the  alarm  was  given.  She 
testified  that  she  saw  the  torch  shown,  and  that,  five  or  six  minutes 
after  it  was  put  out,  she  heard  the  order  to  put  the  wheel  hard  up 
given.  It  is  quite  evident  that  neither  Jackson  nor  Mrs.  Givens  saw 
anything  until  just  the  moment  before  the  collision,  and  their  testi- 
mony throws  little  light  upon  the  circumstances  which  brought  about 
the  collision. 

This  is  all  the  testimony  as  to  the  alleged  changes  of  course  by  the 
schooner,  and  it  will  be  seen  that  the  witnesses  on  the  schooner  only 
testify  to  one  change  of  course,  and  that  was  at  or  about  the  time 
the  torch  was  shown.  Some  say  the  order  to  put  the  wheel  hard  np 
was  given  before,  and  some  say  it  was  given  after,  the  torch  was 
shown,  and  the  concurrent  testimony  of  these  witnesses  is,  that  at 
the  time  the  torch  was  shown  the  danger  of  collision  had  become  im- 
minent. Indeed,  it  can  hardly  be  supposed  that  the  captain  of  the 
schooner  would  have  deemed  it  necessary  to  show  a  toroh  on  such  a 
night — when  the  atmosphere  was  so  clear  that"  there  was  no  difficulty 
in  seeing  objects  like  a  steamer  or  schooner  at  quite  a  distance,  with- 
out reference  to  their  lights — if  the  maneuvers  of  the  steamer  had 
not  been  such  as  to  oreate  alarm  or  cause  him  to  infer  that,  for  some 
reason,  those  in  charge  of  the  steamer  had  not  seen  the  schooner,  and 
were  not  aware  of  the  danger. 

On  the  part  of  the  Murray,  we  have  the  testimony  of  Capt.  Hurlbut, 
Gassan,  the  man  at  the  wheel,  and  Smith,  the  mate,  that  no  ohange 
was  made  in  the  course  of  the  schooner  until  just  the  instant  before 
the  collision,  when  the  wheel  was  put  hard  up  by  order  of  the  captain. 
Bracken,  the  mate  of  the  Canisteo,  states  that  at  about  the  time  he 
got  the  schooner's  red  light  the  last  time  he  gave  several  sharp  toots 
from  his  steam-whistle,  and  signaled  to  stop  and  back ;  but  that  these 
signals  were  hardly  responded  to  before  they  struck,  and  Gapt.  Hurl- 
but  says  that  the  order  "hard  up"  was  given  when  he  heard  these 
whistles.  Cassan,  the  wheelsman  of  the  schooner,  says  the  steamer 
was  almost  into  the  schooner  when  he  got  his  order  to  put  his  wheel 
hard  up,  and  that  it  was  right  after  he  heard  the  whistles  and  signals 
to  back  on  the  steamer. 

This  testimony  is  so  probable,  and  in  accordance  with  the  nat- 
ural course  of  occurrences,  that  1  must  say  it  seems  to  me  much 
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more  credible  than  that  of  Bracken,  the  mate  of  the  Canieteo ;  es- 
pecially when  Bracken  is  uncorroborated  in  this  material  point. 
Both  Smith,  the  mate  of  the  schooner,  and  Gapt.  Hurlbut,  who  was 
on  deck,  and  had  assumed  command  certainly  before  there  was  any 
apparent  danger  of  a  collision,  were  experienced  navigators,  who 
must  be  presumed  to  have  fully  understood  that  best  known  of  all 
sailing  rules,  and  the  one  that  the  navigator  of  a  sailing  craft  has, 
perhaps,  most  frequently  in  these  days  to  apply :  that  a  sail- vessel 
must  hold  her  course,  and  a  steamer  is  bound  to  keep  out  of  her  way. 

Why,  then,  should  this  schooner's  course  have  been  changed? 
Any  one  who  reads  the  proofs  must  be  satisfied,  I  think,  that  the 
schooner  had  rounded  Waugoschance  and  laid  her  course  for  the 
Manitous  when  the  captain  came  on  deck.  The  vessels  were  then 
four  or  five  miles  apart.  The  mate  had  made  the  course  south-west. 
The  captain  directed  it  to  be  made  south-west  by  south,  and  she  was 
brought  up  to  that  course.  This  was  no  such  change  as  would  em- 
barrass the  steamer,  for  the  steamer  was  to  leeward  of  the  schooner, 
and  this  change  would  carry  the  schooner  still  more  to  windward, 
and  keep  her  green  light  still  in  view  from  the  steamer.  Gapt. 
Hurlbut  states  that  after  he  came  on  deck,  and  had  made  out  the 
steamer's  green  light  on  his  starboard  bow,  he  noticed  the  steamer 
changed  her  course  so  as  to  cross  his  bows  and  show  bim  her  red 
light.  He  then  directed  the  torch  to  be  shown,  and  while  it  was 
burning  the  steamer  passed  clear  across  his  bows  and  went  off  to 
windward,  and  that  he  next  saw  the  steamer  coming  in  upon  his 
port  quarter,  when  the  order  to  put  the  schooner's  wheel  hard  up  was 
given.  If  Greenwood,  Bock,  Cassan,  Smith,  and  Hurlbut  are  to  be 
relied  upon,  if  the  truth  can  fairly  be  inferred  or  deduced  from  their 
testimony,  there  was  no  occasion  for  changing  the  schooner's  course 
after  it  was  made  south-west  by  south,  when  the  vessels  were  four  to 
five  miles  apart,  until  the  collision  became  imminent;  and  her  offi- 
cers knew  she  had  no  right  to  ohange  it,  under  the  circumstances, 
except  in  the  immediate  peril  of  collision.  It  is  true,  as  suggested 
by  the  proctor  of  the  insurance  company,  she  was  probably  making 
some  leeway,  which  would  tend  to  carry  her  toward  the  track  of  the 
approaching  steamer;  but  that  is  a  matter  which  the  steamer  was 
bound  to  take  notice  of,  and  keep  far  enough  away  so  that  the 
schooner's  leeway  should  not  bring  them  together.  But  the  matter 
which  impresses  me  most  is  that  the  mate  in  command  of  the  steamer 
was  negligent  in  not  giving  the  schooner  a  wider  berth.  From  the 
time  he  saw  the  schooner,  according  to  his  own  statements,  they 
approached  each  other  nearly  heads  on.  This  there  was  no  neces- 
sity for  him  to  do,  and  he  ought  not  to  have  done  it.  He  should 
have  given  the  schooner  so  wide  a  berth  as  not  to  have  embarrassed 
or  alarmed  her.  He  had  ample  sea-room  to  do  this,  and  I  see  no 
excuse  for  his  failure  to  do  it.  In  fact,  I  see  no  good  reason  why 
this  steamer,  that  was  first  sighted  to  leeward  of  the  schooner, 
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should  in  so  short  a  time  have  been  found  upon  her  windward  side. 
I  am  satisfied  that  the  only  change  of  course  made  by  the  schooner 
was  made  in  extremis,  under  the  immediate  peril  of  collision,  and 
with  the  hope  of  thereby  preventing  or  mitigating  the  effects  of  a 
collision.  I  am  also  of  opinion  that  the  speed  of  the  steamer  was 
too  great  for  some  moments  before  the  collision  and  after  the  danger 
of  collision  should  have  been  apparent  to  her  officers. 

The  next  point  to  be  considered  is  the  allegation  that  the  schooner 
had  no  lookout.  As  to  this  there  can  be  no  doubt,  from  the  proof, 
that  Bock  had  been  acting  as  lookout,  and  that  he  was  fully  compe- 
tent for  such  duty,  up  to  the  time  that  the  mate  called  him  to  help 
haul  the  sheets  aft;  before  that  time  he  had  seen  the  steamer's 
lights  and  reported  them  to  the  mate.  When  the  captain  came  on 
deck  Rock  was  still  working  at  the  sheets,  and  the  captain,  seeing 
the  lights,  made  inquiry  about  them,  and  the  reply  made  to  him 
by  the  mate  shows  that  the  mate,  was  aware  of  the  approaching 
steamer,  as  his  reply  was,  "It  is  some  steamer  bound  down,  I  sap- 
pose."  The  mate,  therefore,  and  the  captain  were  both  then  fully 
possessed  of  all  the  information  the  most  vigilant  lookout  could  have 
given  them.  At  that  time  there  was  no  apparent  danger.  The  ves- 
sels were  running  green  to  green,  with  the  pathway  of  the  steamer 
outside  or  to  the  westward  of  that  of  the  schooner.  The  steamer 
could  easily  have  gone  off  a  point  or  two  further,  so  as  to  have  car- 
ried her  clear  away  from  the  schooner's  pathway,  as  there  was  no  ob- 
stacle to  have  prevented  her  from  doing  so.  The  captain  watched 
the  steamer  until  he  saw  her  going  to  windward  instead  of  to  lee- 
ward of  the  schooner,  and  when  he  saw  her  crossing  the  schooner's 
bows,  so  as  to  show  him  her  red  light,  he  deemed  it  a  proper  precau- 
tion to  display  a  torch.  The  services  of  a  lookout,  for  the  purpose  of 
informing  the  officers  of  the  schooner  of  the  proximity  of  this  steamer, 
were  not  needed  after  the  captain  came  on  deck.  The  rule  is  fully 
settled  that  the  precaution  of  a  lookout  is  not  indispensable  when, 
from  the  circumstances,  a  lookout  could  not  be  of  service,  or  when 
the  officer  of  the  deck  is  in  full  possession  of  all  the  information  a 
lookout  could  possibly  give.  The  Farragut,  10  Wall.  334;  The  Fan- 
nie, 11  Wall.  238;  The  Milwaukee,  1  Brown,  313;  The  Franz  Sigel, 
6  Ben.  550.  I  cannot,  therefore,  gee  that  the  temporary  employment 
of  the  man  assigned  to  the  duty  of  lookout,  in  helping  to  trim  the 
aft  sheets,  contributed  in  any  degree  to  this  collision.  Nor  did  the 
fact  that  the  mate  was  for  the  time  attending  to  hauling  in  these 
sheets  contribute  to  the  collision,  because  the  proof  shows  that  even 
if  this  was  incompatible  with  any  other  duty  devolving  upon  him  as 
officer  of  the  deck,  he  was  relieved  from  that  duty  by  the  presence  of 
the  captain,  who  assumed  charge  and  became  officer  of  the  deck  be- 
fore there  was  any  apparent  danger. 

I  agree  with  the  learned  counsel  for  the  insurance  company  that, 
in  a  case  like  this,  if  any  substantial  fault  of  the  officers  of  the  Mur- 
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ray  contributed  to  bring  about  this  collision,  then,  as  to  the  owner  of 
the  cargo  of  the  Canisteo,  or  this  insurance  company,  who  represents 
the  rights  of  the  owner  of  the  cargo,  the  Murray  is  a  tort-feasor,  al- 
though there  may  have  also  been  contributory  fault  on  the  part  of 
the  Canisteo.  But  I  do  not  find  in  this  proof,  when  fairly  considered, 
any  contributory  fault  on  the  part  of  the  schooner.  The  testimony 
of  Bracken,  as  to  the  repeated  changes  of  course  by  the  schooner,  is 
not  supported  by  the  other  witnesses  called  by  the  insurance  com- 
pany from  the  crew  of  the  steamer  or  of  the  schooner;  but,  on  the 
contrary,  all  the  witnesses  on  the  schooner  who  Bhould  best  know  what 
was  done  on  board  of  her  concur  that  there  was  but  one  change  of 
course  by  the  schooner  from  the  time  the  vessels  sighted  each  other 
when  four  or  five  miles  apart,  and  after  the  schooner  had  passed 
through  the  straits,  and  shaped  her  course  for  the  Manitous,  and  that 
this  change  of  course  was  made  at  the  moment  of  extreme  peril,  and 
when  allowable  as  an  act  in  extremis,  even  when,  if  it  had  not  been 
made,  perhaps  there  might  have  been  no  collision. 

Some  stress  was  laid  at  the  argument  upon  the  fact  that  the  an- 
swer of  Mr.  Egan  to  the  petition  of  the  insurance  company  does  not 
charge  the  fault  of  the  collision  upon  the  steamer,  and  exonerate  the 
schooner  from  fault.  It  is  evident  that  the  proof  has  been  taken 
without  objection,  so  far  as  shown  by  the  record,  for  the  purpose  of 
ascertaining  who  was  at  fault  for  the  collision,  and  if  the  allegations 
in  any  of  the  pleadings  are  not  broad  enough  to  admit  the  proofs, 
they  may  be  amended  before  the  decree  is  entered. 

The  exceptions  to  the  commissioner's  report  are  overruled,  the  re- 
port confirmed,  and  petition  of  insurance  company  dismissed,  at  pe- 
titioner's cost. 


L  MARITIME  AMD  STATUTORY  LlENS  —  REPAIRS  AND  StXPPXtEB  —  OhDBB  OF  DlS- 

TKIBUTION. 

Claims  for  ordinary  repairs  and  supplies,  furnished  upon  running  accounts, 
to  a  tag  running  about  the  harbor  of  New  York,  that  are  contemporaneous, 
or  nearly  so,  and  overlap  each  other,  should  be  paid  pro  rata,  in  case  of  an 
insufficiency.  No  distinction  will  be  made  between  strictly  maritime  liens  for 
supplies  in  foreign  ports,  and  statutory  liens  given  for  similar  supplies  in  a 
home  port. 

2.  Bame— Damage  Claim  on  Towage. 

The  lien  for  a  claim  of  damage  upon  a  contract  of  towage,  for  negligently 
running  a  tow  aground,  charges  the  vessel  as  she  was  at  the  time  she  caused 
the  injury ;  that  Is,  subject  to  the  liens  already  existing  for  previous  supplies. 
Held,  therefore,  ihat  a  rest  should  be  made  in  the  various  running  accounts 
for  supplies  at  the  date  when  the  damage  lien  accrued ;  and  that  the  claims 
up  to  that  date  were  entitled  first  to  be  paid  in  full,  as  against  the  damage 
claim,  but  without  preference  among  themselves;  and  that  any  surplus  should 
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be  next  applied  upon  tbe  damage  claim,  as  ascertained,  and  sucli  surplus,  if 
any,  retained  in  the  registry  to  await  the  decision  of  the  damage  suit. 

3.  Same — Supplies  Furnished  Pendente  Lite  Postponed. 

For  supplies  and  repairs  furnished  in  a  foreign  port,  after  the  arrest  of  the 
tug  by  the  marshal  of  this  district  and  while  he  permitted  her  to  bo  navi- 
gated, no  lien  allowed  as  against  prior  claims  in  suit. 

4.  Same— Libkl  for  Wages— Costs. 

In  a  suit  for  wages,  entitled  to  be  first  paid  in  full,  under  which,  also,  the 
vessel  was  seized  and  sold,  the  costs  should  also  be  paid  in  full. 
6.  Same— Costs  in  Other  Cases. 

The  costs  upon  all  the  other  necessary  libels  directed  to  be  taxed  and  added 
to  the  respective  claims,  and  paid  with  them  pro  rata. 

In  Admiralty. 

Alexander  dt  Ash,  for  Coffey  and  others. 

Owen  dt  Gray,  for  Coffin  and  others. 

Thomas  M.  F.  Randolph,  for  Communipaw  Coal  Co. 

Brown,  J.  Tbe  tug-boat  Grapeshot,  having  been  libeled  upon  va- 
rious claims  for  wages,  for  repairs  and  supplies,  and  for  damages,  has 
been  sold,  and  the  net  proceeds,  amounting  to  $1,058,  have  been  paid 
into  the  registry  of  the  court.  She  was  first  seized  under  a  libel  filed 
by  James  Coffey  and  others  for  wages.  Four  other  libels,  filed  shortly 
afterwards,  were  all  for  repairs  and  supplies  furnished  to  the  tug,  each 
consisting  of  various  items  furnished  at  different  times.  They  all 
overlap  one  another,  and  cover  a  period  extending  from  about  March 
1  to  July  16,  1884.  The  libel  of  Richard  Coffin  was  filed  to  recover 
damages  sustained  by  the  schooner  Yelma,  which  was  in  tow  of  the 
Grapeshot,  and  is  alleged  to  have  been  run  aground  on  July  5,  18S4, 
through  the  negligence  of  the  tug.  This  was  the  earliest  libel  filed, 
though  not  the  first  under  which  the  Grapeshot  was  arrested.  The 
liability  of  the  tug  for  these  damages  is  denied,  and  the  suit  has  not 
yet  been  brought  to  trial.  In  all  the  other  cases  judgments  have  been 
recovered.  The  last  libel  filed  was  for  coal  supplied  by  the  Com- 
munipaw Coal  Company  to  the  amount  of  $34.38,  between  July  18 
and  July  22,  1884,  after  the  arrest  of  the  vessel  by  the  marshal,  and 
while  she  was  in  his  custody  and  was  apparently  permitted  by  him 
to  be  run  by  the  owners.  The  amount  in  the  registry  being  insuffi- 
cient to  pay  all  the  various  claims,  the  parties  have  submitted  to  the 
court  the  question  of  their  respective  priorities,  as  well  as  their  right 
to  costs. 

I  do  not  find  upon  the  facts  any  such  laches  in  regard  to  any  of 
the  claims  as  should  debar  them  from  their  proper  order  of  privi- 
lege. The  claims  for  wages  must,  therefore,  be  paid  in  full,  and  the 
proctors  in  that  case  should  be  allowed  one  full  bill  of  costs,  as  the 
vessel  was  seized  and  sold  in  their  suit.  The  Samuel  J.  Christian, 
lb*  Fed.  Rep.  796;  The  J.  W.  Tucker,  20  Fed.  Rep.  134. 

The  lion  claimed  by  the  Communipaw  Coal  Company  for  coal  sup- 
plied to  tbe  vessel  while  she  was  in  the  lawful  custody  of  the  marshal 
must  be  postponed  to  all  other  claims.  The  company  had  already 
libeled  the  vessel  for  previous  supplies  to  a  considerable  amount.  It 
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cannot  be  allowed  that  the  claims  of  libelants  shall  be  prejudiced  by 
any  supplies  subsequently  furnished  while  the  vessel  is  legally  in  the 
custody  of  the  court,  through  the  possession  of  the  marshal,  in  conse- 
quence of  any  consent  that  he  may  have  given  to  her  further  naviga- 
tion.   The  Aline,  1  Wm.  Bob.  113,  122. 

The  four  other  libels  for  repairs  and  supplies  embrace,  as  I  have 
said,  numerous  items  extending  over  a  period  of  about  four  months, 
and  overlapping  one  another.  They  are,  each  of  them,  brought  upon 
running  bills  of  account  with  the  steam-tug,  which  was  employed  en- 
tirely about  the  harbor  in  making  short  trips  daily,  or  several  trips  a 
day.  It  is  impracticable  to  regard  each  of  such  trips  by  this  tug  as  a 
separate  voyage,  or  to  base  any  priorities  upon  the  order  of  such  trips. 
It  would  be  almost  equally  impracticable  to  adjust  the  priorities  of 
these  various  overlapping  items  of  supplies  in  the  inverse  order  of  their 
dates ;  and  such  a  mode  of  distribution,  if  practicable,  can  hardly  be 
supposed  to  accord  with  the  intention  or  the  expectation,  as  to  secu- 
rity, of  those  who  furnished  the  supplies  upon  such  running  bills  of 
account.  I  am  satisfied  that,  in  these  cases  of  harbor  navigation, 
where  the  accounts  are  of  the  same  rank,  and  are  partly  contempo- 
raneous and  overlapping,  or,  if  not  overlapping,  are  nearly  contem- 
poraneous, and  consist  of  only  the  ordinary  repairs  and  supplies  inci- 
dent to  the  usual  course  of  navigation,  the  rule  most  equitable  in 
itself,  and  that  which  will  effectuate  most  nearly  the  understanding 
and  expectation  of  the  various  parties  that  furnish  such  supplies,  will 
be  that  of  a  pro  rata  distribution,  as  in  the  cases  referred  to  in  The 
J.  W.  Tucker,  20  Fed.  Rep.  134.  The  divisions  of  time  cannot,  in- 
deed, here  be  made  by  open  seasons  of  navigation,  because  navigation 
hero  is  open  the  year  round.  But  I  think  the  same  considerations 
there  stated  apply  equally  within  the  period  of  a  reasonable  diligence 
for  the  enforcement  of  the  earliest  of  the  liens  presented.  Those 
which  exceed  that  period  should  be  postponed;  those  that  do  not 
should  share  pro  rata.  Where  the  repairs  are  of  an  extraordinary  or 
exceptional  character,  suoh  as  might  be  consequent  upon  extensive 
damage  by  collision,  for  instance,  they  might  not,  perhaps,  be  prop- 
erly brought  under  this  pro  rata  distribution.  At  present,  I  decide 
only  as  to  ordinary  repairs  and  supplies. 

The  damage  claim  in  the  suit  of  Richard  Coffin  arose  out  of  a  con- 
tract of  towage.  If  the  libelants  substantiate, their  claim,  inasmuch 
as  their  libel  was  filed  very  shortly  after  the  injury  to  the  Velma,  and 
no  laches  are  imputable  to  them,  they  would  seem  to  be  entitled  to 
the  benefit  of  the  security  of  the  vessel  for  the  performance  of  her 
maritime  obligation  according  to  the  condition  in  which  she  stood  at 
the  time  when  the  towage  services  were  undertaken  by  her,  and  con- 
tracted for  by  the  libelants,  namely,  on  the  fifth  day  of  July;  i.  e., 
subject  to  all  liens  on  her  then  existing,  and  to  none  subsequently 
arising.  Upon  the  principle  of  the  decision  of  the  recent  case  of  The 
Frank  G.Fotvler,  17  Fed.  Rep.  653,  and  that  of  The  Samuel  J.  Chris 
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Uan,  ut  supra,  it  would  seem  that  the  lien  and  security  of  the  owners 
of  the  Velma  could  not  be  supplanted  by  that  of  the  subsequent  ma- 
terial-men. The  principle  of  The  Aline,  1  Wm.  Bob.  Ill,  is  not  ap- 
plicable to  the  Velma,  since  her  relation  to  the  Grapeshot  is  not 
wholly  involuntary,  as  in  cases  of  torts  by  collision.  Here  the  Velma 
voluntarily  contracted  for  the  services  of  tbe  Grapeshot,  and  she  can 
justly  claim  no  security  beyond  her  situation  as  she  then  was.  A 
rest  should  therefore  be  made  in  the  bills  up  to  July  5th,  and  such 
items  as  were  furnished  after  that  date  must  be  postponed  to  the  dam- 
age claim  as  the  same  may  be  hereafter  established. 

The  claims  for  wages,  with  the  costs  of  that  suit,  should,  therefore, 
be  first  paid  in  full.  Upon  the  other  claims  of  the  same  rank,  the 
costs  of  all  necessary  libels  are  to  be  added  to  the  claims,  respect- 
ively, and  each  claim  up  to  July  5th,  with  its  costs,  is  to  be  paid  pro 
rata,  except  the  claim  of  the  Commit  nip  aw  Coal  Company  for  $34.38. 
If,  after  the  above  payments,  there  shall  be  any  residue,  it  must  re- 
main in  the  registry  and  be  applied  upon  whatever  is  recovered  in 
the  suit  of  the  Velma,  in  preference  to  the  claims  for  supplies  fur- 
nished after  the  damage. 


1.  Liens  Maritime  and  Statutory— Departure— Sworn  Specifications. 

Under  the  statute  of  New  York  a  lien  is  given  for  supplies  to  domestic  ves- 
sels if  a  specification  of  the  claim  is  filed  within  12  days  after  she  shall  leave 
the  port  where  the  debt  was  contracted. 

2.  Same — Supplies,  when  Furnished. 

The  tug  A.,  being  proved  to  have  been  frequently  at  Jersey  City  and  Hobo- 
ken  at  certain  dates,  fold,  that  all  claims  for  supplies  furnished  mora  than  12 
days  prior  to  such  dates,  without  notice  filed,  were  cut  off. 

3.  Same— Verification  of  Specification. 

The  statute  requiring  the  specification  to  be  "  sworn  to,"  held,  that  the  ab- 
sence of  a  venue  to  the  jurat  was  immaterial,  the  specification  appearing  to  be 
11  sworn  to  "  before  a  notary  public  of  New  York  county,  and  proof  being  given 
that  it  was,  in  fact,  "sworn  to"  within  this  county. 

4.  Same— Items  in  Specification. 

Where  the  specification  contained  numerous  items,  the  first  Item  of  which 
was,  "  To  amount  of  contract,  as  agreed,  $250,"  the  other  items  being  for  extra 
work,  all  being  stated  to  be  for  extra  repairs,  etc.,  held,  a  sufficient  bill  of  par- 
ticulars under  the  statute  to  include  the  contract  work. 

5.  Same — Priority  of  Liens. 

Maritime  and  statutory  liens  for  supplies  hold  the  same  rank.  Ordinary  re- 
pairs and  supplies  that  are  contemporaneous,  or  nearly  so,  and  all  recent,  treated 
as  contemporaneous,  as  in  the  case  of  The  Grapeshot,  ante,  123,  and  the  costs  of 
the  necessary  libels  share  in  the  fund  pro  rata.  y 
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Brown,  J.  Nine  libels  were  filed  against  the  steam-tag  Arotio  to 
enforce  the  payment  of  alleged  liens  for  repairs  and  supplies.  Upon 
the  return  of  process,  default  being  made,  the  cases  were  all  referred 
to  a  commissioner  to  report  the  amount  due  on  each.  The  vessel  in 
the  mean  time  was  sold.  Out  of  the  proceeds  of  sale,  after  paying 
the  expenses  and  the  undisputed  sums  due  to  seamen  for  wages,  there 
remains  in  the  registry  of  the  court  only  the  sum  of  $413.50, — much 
less  than  the  liens  claimed.  The  contest  is  among  the  lienors  them- 
selves.  Upon  three  of  the  claims  the  repairs  and  supplies  were 
furnished  at  Jersey  City  and  Hoboken,  foreign  ports  as  respects  this 
vessel,  whose  owners  resided  in  New  York.  Upon  these  claims  the 
commissioner  has  reported- $584  due  to  the  Commnnipaw  Coal  Com- 
pany for  coal  furnished  between  December  11,  1883,  and  May  12, 
1884;  $16.40  due  to  William  Horre  for  repairs  done  between  Jan- 
uary 25  and  March  5,  1884;  and  $28.13  Sue  to  Edward  P.  De  Mott 
for  repairs  between  January  1  and  February  1,  1884.  In  the  other 
six  cases  the  repairs  and  supplies  were  furnished  in  this  city  and  in 
Brooklyn,  and  the  liens  can  be  sustained  only  under  the  state  stat- 
ute. This  statute  provides  (Laws  1862,  c.  482)  that  "in  all  cases 
such  debts  shall  cease  to  be  a  lien  *  *  •  whenever  such  ship  or 
vessel  shall  leave  the  port  at  which  such  debt  was  contracted,  unless 
the  person  having  such  lien  shall,  within  12  days  after  such  departure, 
cause  to  be  drawn  up  and  filed  specifications  of  such  liens,  which 
may  consist  either  of  a  bill  of  particulars  of  the  demand,  or  a  copy 
of  any  written  contract  under  which  the  work  may  be  done,  with  a 
statement  of  the  amounts  claimed  to  be  due  by  such  vessel,  the  cor- 
rectness of  which  shall  be  sworn  to  by  such  person."  Upon  these 
five  domestic  liens  no  specification  was  filed  except  in  the  cases  of 
Sullivan  and  Gladwish. 

The  proof  shows  that  during  the  period  when  their  supplies  were 
furnished  the  tug  was  frequently  at  Jersey  City  and  Hoboken,  and 
took  in  coal  there.  As  this  was  evidently  in  the  line  of  her^  business, 
there  must  have  been  as  frequent  departures  from  this  port,  within 
the  meaning  of  the  statute,  according  to  the  decisions  in  Hancox  v. 
Dunning,  6  Hill,  494,  and  The  Jenny  Lind,  3  Blatchf .  513.  As  more 
than  12  days  elapsed  after  such  departures,  the  lien  was  lost  in  all 
cases  in  which  no  specification  was  filed.  The  same  consideration 
cuts  off  all  of  Gladwish's  bill,  excepting  the  last  item  of  $14.40. 

Further  objection'  is  made  to  the  specification  in  Gladwish's  case 
that  no  venue  was  attached  to  his  affidavit,  and  the  case  of  Cook  v. 
Staats,  18  Barb.  407,  is  cited  to  the  effect  that  an  affidavit  without  a 
venue  is  a  nullity.  The  state  statute,  however,  does  not  in  this  case 
require  a  technical  affidavit,  but  only  that  the  "statement  of  the 
amounts  claimed  to  be  due  from  such  vessels  shall  be  sworn  to  by 
such  persons."  The  specification  in  this  case  is  sworn  to  by  Glad- 
wish  before  a  notary  public  who  signs  himself,  "Notary  Public  N.  Y. 
Co.,"  and  the  proof  shows  that  the  verification  was,  in  fact,  made 
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within  the  notary's  jurisdiction.  I  shall  hold  this  to  be  a  compliance 
with  the  statute. 

The  claim  of  Sullivan  was  for  repairs  furnished  between  November 
14  and  December  7,  1883,  amounting  to  $364.97,  $250  of  which  was 
for  repairs  done  pursuant  to  a  parol  contract  to  do  the  repairs  speci- 
fied for  that  sum;  the  balance  of  his  bill  was  for  extra  work.  The 
specification  was  filed  by  Sullivan  on  the  eighteenth  of  December,  in 
less  than  12  days  after  the  first  departure  of  the  vessel.  His  specifi- 
cation states  that  $364.97  is  due  to  him  on  account  of  work  done  and 
materials,  and  for  articles  furnished  towards  the  building,  repairing, 
fitting,  furnishing,  and  equipping  said  vessel,  of  which  a  correct  bill 
of  particulars  is  annexed,  the  first  item  of  .which  is,  "To  amount  con- 
tract, as  agreed,  $250;"  then  follow  some  30  other  items  of  extra 
work.  The  proof  shows  that  all  the  work  was  for  repairs.  Objection 
is  made  that  the  first  item  is  not  a  bill  of  particulars.  It  is,  how- 
ever, a  part  of  the  bill  of  particulars.  It  is  only  written  contracts  of 
which  a  copy  is  required  to  be  filed.  The  only  additional  particulars 
which  could  be  given  of  the  contract  work  would  be  the  particular 
nature  of  it.  No  further  specification  of  the  value  of  each  item  could 
be  given.  Its  general  nature  is  already  stated  in  the  previous  part 
of  the  specifications,  in  compliance  with  the  statute.  No  question  is 
raised  as  to  the  fact  of  the  work  being  done.  Most  of  the  other  items 
are  general  in  their  character,  such  as  fitting,  plumbing,  lead-work, 
caulking,  etc. 

Upon  the  whole,  I  do  not  perceive  any  essential  purpose  that  the 
bill  of  particulars,  as  it  stands,  does  not  sufficiently  disclose  for  the 
information  of  persons  dealing  with  the  vessel.  The  time  is  stated 
from  November  14th  to  December  6th,  and  the  amount  $250 ;  and 
I  therefore  allow  the  lien,  as  filed,  for  the  sum  of  $364.97,  with  in- 
terest. 

The  claims  of  the  other  libelants  are  disallowed.  After  payment 
of  seamen's  wages  the  residue  of  the  fund  will  be  insufficient  to  pay 
in  full  the  claims  here  allowed.  All  of  these  claims  are  maritime  in 
their  nature,  and  they  are  of  the  same  rank,  being  all  for  repairs  and 
supplies,  unless  distinction  be  made  between  such  as  are  strictly  mar- 
itime liens  arising  in  foreign  ports,  and  those  which  arise  under  the 
state  law  in  the  vessel's  home  port.  Upon  this  point  I  shall  follow 
the  decision  of  Mr.  Justice  Matthews  in  the  case  of  The  Guiding  Star, 
18  Fed.  Eep.  263,  and  The  J.  W.  Tucker,  20  Fed.  Ebp.  134. 

Treating  all  the  claims  here  allowed  as  of  the  same  rank,  inasmuch 
as  they  are  all  recent,  and  are  all  embraced  within  nearly  the  same 
period,  several  of  them  more  or  less  overlapping  one  another,  they 
should  be  paid  pro  rata,  as  directed  in  the  recent  case  of  The  Grape- 
shot,  ante,  123.  The  costs  of  each  necessary  libel  are  to  be  added  to 
the  claims,  respectively,  and  the  fund  then  divided  pro  rata  between 
them. 
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Melendy  v.  Cubeiee. 


{(Xreuit  Court,  D.  Verfnont.   October  81, 1884) 


L  Removal  o»  Cause— Rev.  St.  f  639,  8ubd.  8. 

Subdivision  3  of  section  639  of  the  Revised  Statutes  was  not  repealed  by  the 
act  of  1876,  (18  St  at  Large,  471.) 
2.  Same— Time  of  Application— New  Trial — Local  Prejudice. 

A  case  .nay  be  removed  from  the  state  court  after  reversal  of  the  judgment 
of  the  trial  court  bj  the  supreme  court  of  the  state,  and  pending  the  second 
trial,  on  affidavit  of  local  prejudice,  under  subdivision  3  of  section  639  of  the  Re- 
vised Statutes. 

Motion  to  Remand  Cause. 
L.  H.  Thompson,  for  plaintiff. 
Heman  S.  Royce  and  John  Young,  for  defendant. 
Wheeleb,  J.  This  .cause  was  begun  in  the  state  court,  was  tried 
there,  and  a  verdict  and  judgment  for  the  defendant  had.  This  judg- 
ment was  reversed  on  exceptions,  and  a  new  trial  granted.  Then  it 
was  removed  into  this  court,  on  an  affidavit  of  local  prejudice,  under 
the  act  of  1867,  now  subdivision  3  of  section  639  of  the  Revised  Stat- 
utes. It  has  now  been  heard  on  a  motion  to  remand.  It  is  argued 
that  this  part  of  the  aot  of  1867  was  repealed  by  the  act  of  1875,  (18 
St.  at  Large,  471,)  and  that,  if  not,  the  time  of  removal  is  revised  and 
regulated  by  the  latter  act,  and  must  be  as  early  as  the  term  at  which 
the  cause  would  first  stand  for  trial.  That  this  part  of  the  act  of 
1867  was  not  repealed  by  the  act  of  1875  has  been  repeatedly  de- 
cided. Cooke  v.  Ford,  16  Amer.  Law  Reg.  417;  Sims  v.  Sims,  17 
Blatchf.  369.  It  is  treated  as  in  full  force,  notwithstanding  the  act 
of  1875,  in  Bible  Society  v.  Grove,  101  U.  S.  610. 

In  speaking  of  the  provision  prescribing  in  what  cases  a  removal 
may  be  had,  it  is  said  by  Mr.  Chief  Justice  Waite,  in  the  latter  case, 
that  "the  act  of  March  3,  1875,  (18  St.  470,)  has  not  changed  this 
provision  of  the  Revised  Statutes."  This  seems  to  settle  the  question 
as  to  the  repeal  of  the  act  of  1867.  The  act  of  1875  is  broad  enough 
to  include  within  its  terms  any  case  removable  under  the  act  of  1867, 
and  any  such  case  might  be  removed,  without  an  affidavit  of  local 
prejudice,  by  complying  with  the  terms  of  the  act  of  1875.  For  this 
reason  it  is  said  that  it  must  govern  as  to  the  time  of  applying  for 
removal.  But,  as  the  right  to  remove  on  account  of  local  prejudice 
is  left  undisturbed  by  that  act,  the  means  by  which  the  removal  may 
be  had  are  left  as  incidents  to  the  right.  There  i&  no  doubt  but  that 
a  revision  of  the  whole  subject-matter  of  a  statute  repeals  it,  and 
leaves  the  revising  statute  only  in  force ;  but  this  latter  act  does  not 
revise  the  whole  of  the  subject-matter  of  the  former;  it  leaves  a  part 
of  it  in  force,  and  that  part  is  in  force  according  to  its  own  terms. 
The  act  of  1875  does  not  purport  to  prescribe  the  means  for  removal 
of  causes,  except  those  removable  under  that  act.    It  in  terms  pre» 
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scribes  methods  to  any  party  "entitled  to  remove  any  snit  mentioned 
in  the  next  prescribing  section."  This  plaintiff  was  not  entitled  to 
remove  this  suit  as  mentioned  in  that  section.  Sections  2,  3.  He 
was  entitled  to  remove  it  under  the*  prior  law,  and  must  go  to  that 
for  the  means  of  effecting  the  removal. 

The  cause  was  pending  for  trial  when  the  attempt  at  removal  was 
made,  and  had  not  reached  a  final  trial.  There  had  been  a  trial, 
but  it  did  not  prove  to  be  final.  A  right  to  another  trial  had  been 
perfected.  This  is  what  was  held  to  be  necessary  in  Vannevar  v. 
Bryant,  21  Wall.  41.  It  was  there  said  by  the  chief  justice:  "To 
authorize  the  removal,  the  action  must  at  the  time  of  the  application 
be  actually  pending  for  trial."  This  was  expressly  decided  by  now 
Mr.  Justice  Blatchford  in  Sims  v.  Sims,  17  Blatohf.  369. 

Motion  denied. 


McHenby  and  others  v.  New  York.  P.  &  0.  B.  Co.  and  another. 

[Circuit  Court,  S.  D.  Ohio,  E.  D.   October  18,  1884.) 

L  Corporation — Action  bt  Stockholders — Rule  94. 

A  bill  by  stockholders  to  set  aside  a  lease  made  by  a  railroad  corporation,  that 
avers  that  before  their  bill  they  applied  to  and  requested  said  corporation  to 
take  such  action  as  would  lead  to  the  annulling  of  said  lease,  and  stated  the 
grounds  on  which  such  lease  was  claimed  to  be  void,  especially  alleging  the 
invalidity  of  the  lease  for  the  want  of  approval  of  the  shareholders,  and  that 
they  were  advised  by  the  officers  of  the  corporation  that  no  action  could  oe 
taken  in  the  premises  with  a  view  to  such  result,  and  the  company  whollv  re- 
fused and  neglected  to  take  action  for  such  purpose,  or  to  recognize  complain- 
ants as  having  any  right  to  interfere  in  the  matter  of  said  leasing,  or  to  call 
upon  the  corporation  to  take  any  action  therein,  is  not  sufficient,  under  the 
ninety-fourth  rule  promulgated  by  the  supreme  court. 
2.  Same— Lease— Interest  of  Stockholders. 

If  complainants  had,  by  their  averments,  brought  their  case  within  the  pur- 
view of  the  ninety-fourth  rule,  they  do  not,  upon  the  facts  of  their  case,  nave 
any  such  interest  in  the  subject-matter  of  litigation  as  entitles  them  to  maintain 
this  suit  to  set  aside  the  lease  complained  of. 

In  Equity. 

Estep,  Dickey  <&  Squire  and  W.  W.  Boynton,  for  complainants,  and 
Dunning,  Edsall,  Hart  <&  Fowler,  of  counsel. 

R.  P.  Ranney  and  Adams  &  Russell,  for  defendants,  and  W.  W. 
MacFarland  and  Benj.  H.  Bristow,  of  counsel. 

Baxter,  J.  The  original  bill  in  this  case  was  filed  by  Albert 
Thomas  Pettifer,  James  A.  Riley,  and  John  Corby.  It  was  demurred 
to.  The  complainants,  submitting  to  the  demurrer,  asked  for  and 
obtained  leave  to  amend  and  make  new  parties.  Pettifer  and  Riley 
thereupon  voluntarily  withdrew  from  the  case,  and  James  MoHenry 
and  Andrew  Agen  were  substituted  complainants  in  their  stead,  and 
united  with  their  co-complainant,  John  Corby,  in  the  exhibition  of  an 
amended  bill.    This  amended  bill  has  also  been  demurred  to  by  one 
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of  the  defendants,  for  that,  among  other  causes,  the  complainants 
have  not,  by  their  averments,  brought  their  ease  within  the  require- 
ments of  the  ninety-fourth  rule  recently  promulgated  by  the  supreme 
court.  This  rule  was  prescribed  to  enforoe  the  principle  enunciated  in 
the  oases  of  Hawet  v.  Oakland,  104  U.  S.  450,  and  Huntington  v.  Palmer, 
Id.  482,  to- wit,  "that  before  a  shareholder  is  permitted,  in  his  own 
name,  to  institute  and  conduot  a  litigation  which  usually  belongs  to 
a  corporation,  he  should  show  to  the  satisfaction  of  the  court  that  he 
has  exhausted  all  the  means  within  his  reach  to  obtain,  within  the 
corporation  itself,  the  redress  of  his  grievances,  or  action  in  conform- 
ity with  his  wishes."  The  rule  requiresHhat  "every  bill  brought  by 
one  or  more  stockholders  in  a  corporation  against  a  corporation  and 
other  parties,  founded  on  a  right  which  may  be  asserted  by  the  cor- 
poration, must  set  forth  with  particularity  the  efforts  of  the  plaintiff 
to  secure  such  action  as  he  desires  on  the  part  of  the  managing  di- 
rectors and  trustees,  and,  if  necessary,  of  the  shareholders,  and  the 
canse  of  his  failure  to  obtain  such  action." 

The  complainants  sue  as  stockholders  of  the  New  York,  Pennsyl- 
vania &  Ohio  Railroad  Company,  for  themselves  and  other  stockhold- 
ers, to  set  aside  a  lease  made  by  said  company  of  its  road  and  other 
property  to  its  co-defendant,  and  aver  "that,  before  filing  their  bill, 
they  applied  to  and  requested  said  New  York,  Pennsylvania  &  Ohio 
Railroad  Company  to  take  such  action  against  said  Erie  Company  as 
would  lead  to  the  annulling  of  said  lease,  and  gave  to  said  former  com- 
pany, as  the  grounds  of  said  action,  substantially  the  grounds  herein 
stated,  especially  alleging  the  invalidity  ot  said  lease  for  the  want  of 
the  approval  of  the  shareholders  of  either  company,  and  they  were 
advised  by  the  proper  officers  of  said  company  that  no  action  could 
be  taken  in  the  premises  with  a  view  to  such  result,  and  that  said 
company  wholly  refused  and  neglected  to  take  action  for  such  pur- 
pose, or  to  recognize  said  complainants  as  having  any  right  to  inter- 
fere in  the  matter  of  said  leasing,  or  to  call  upon  said  company  to 
take  any  action  in  relation  thereto."  These  are  the  only  allegations 
relating  to  the  questions  raised  by  the  demurrer.  They  are  substan- 
tially like  those  which  the  supreme  court,  in  the  oases  of  Hawes  v. 
Oakland  and  Huntington  v.  Palmer,  hereinbefore  referred  to,  and  the 
case  of  Detroit  v.  Dean,  106  U.  8.  587,  S.  C.  1  Sup.  Ct.  Rep.  560,  held 
to  be  insufficient  for  the  purpose  mentioned.  These  adjudications  are 
conclusive  upon  us,  and  we  cannot  do  otherwise  than  sustain  defend- 
ants' demurrer,  and  dismiss  complainants'  bill. 

We  have  thus  far  treated  the  case  as  if  the  complainants  had  an 
intrinsic  interest  in  the  controversy.  But  this  concession  is  not  sus- 
tained by  the  facts.  The  railroad,  which  is  the  subject  of  this  con- 
troversy, formerly  belonged  to  the  Atlantic  &  Great  Western  Railroad 
Company.  It  waB  incumbered  with  several  mortgages  to  secure  as 
many  series  of  bonds  issued  by  it;  and,  being  in  default  in  the  pay- 
ment of  interest,  appropriate  proceedings  were  instituted  to  foreclose 
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said  securities.  Fending  the  litigation,  the  bond  and  shareholders  of 
said  company  entered  into  an  agreement  denominated  "a  scheme  of 
reorganization"  to  buy  said  property  when  sold,  and  organize  another 
corporation  to  succeed  to  the  rights  and  business  of  the  defaulting 
company.  To  this  end  "reorganization  trustees"  were  designated,  and 
authorized  to  act  for  the  contracting  parties.  Their  object  was  to 
transfer  their  shares  and  debts  from  the  old  to  the  new  organization, 
cancel  the  evidences  thereof,  and  issue  corresponding  bonds  and 
stock  certificates  by  the  new  company.  And  inasmuch  as  the  bond- 
holders, under  this  scheme,  were  to  be  secured  by  mortgages  upon 
the  new  company's  property,  vesting  them  with  a  prior  lien  thereon 
over  the  shareholders,  and  as  the  bonds  to  be  so  issued  greatly  ex- 
ceeded the  value  of  the  property  to  be  mortgaged,  the  contracting 
parties  mutually  stipulated  that  "the  administration  of  the  company's 
affairs  should  be  under  the  supervision  of  the  bondholders,"  who  should 
"have  full  control  of  the  expenditures  and  policies  of  the  company;" 
and  to  effectuate  this  part  of  their  agreement  it  was  further  stipulated 
that  the  shares  of  the  new  company,  instead  of  being  issued,  as  is 
usual,  directly  to  the  shareholders,  should  be  issued  to  and  voted  by 
trustees  to  be  elected  by  the  bondholders,  until  the  bondholders  real- 
ized interest  on  their  bonds  at  the  rate  of  7  per  cent,  per  annum  for 
three  years,  when,  and  not  before,  the  certificates  so  to  be  issued  to 
trustees,  were  to  be  recalled  and  canceled,  and  certificates  in  lieu 
thereof  issued  to  the  respective  shareholders. 

Complainants  are,  therefore,  but  the  equitable  owners  of  the  stock 
claimed  by  them.  Their  interest  in  the  corporate  property  is  subor- 
dinate to  that  of  the  bondholders.  In  common  with  other  share- 
holders they  will  be  entitled  to  whatever  shall  remain  thereof  after 
the  prior  claims  of  the  bondholders  shall  be  satisfied  and  discharged. 
Let  us  see  how  much,  if  anything,  will  be  left  for  them.  The  prin- 
cipal bonded  debt  entitled  to  priority  is  $87,500,000;  the  annual 
interest  thereon  is  $6,125,000;  the  past  due  and  unpaid  interest  ex- 
ceeds $12,000,000.  These  sums  must  all  be  paid  before  the  stock- 
holders are  entitled  to  anything.  Such  are  the  corporate  Liabil- 
ities. What  are  its  resources ?  Their  road,  they  say,  is  worth  $30,- 
000,000,  and  yields  an  annual  net  income  of  $1,750,000, — $4,375,- 
000  less  than  the  annual  interest  on  its  bonded  indebtedness.  The 
problem  for  determination  arises  on  the  foregoing  faots.  How  long 
before  property  worth  $30,000,000,  and  yielding  an  annual  net  in- 
come of  $1,750,000,  will  extinguish  $100,000,000  of  indebtedness, 
and  an  additional  annual  accumulation,  by  way  of  interest,  of 
$6,125,000?  When,  as  we  have  already  said,  this  is  done,  the  com- 
plainants' rights  attach,  and  they,  in  connection  with  the  other  share- 
holders, will  be  authorized  to  assert  their  claims  and  appropriate  the 
residue  of  the  corporate  property.  In  our  opinion,  the  $14,678,634 
of  the  new  company's  capital  stock  owned  by  the  complainants,  to 
protect  which  they  are  prosecuting  this  suit,  is  not  intrinsically  worth 
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the  twentieth  part  of  a  "pepper-corn."  It  is  probably  worth  some- 
thing for  speculative  purposes ;  but  the  courts  are  under  no  obliga- 
tions to  aid  such  enterprises.  The  defendants'  road  is  in  substance 
and  in  fact  the  property  of  the  bondholders,  and  they  ought  to  be 
permitted  under  their  contract  to  manage  and  control  its  business. 
The  lease  complained  of  is  satisfactory  to  them,  they  are  the  bene- 
ficial owners  of  the  corporate  property,  and  the  complainants  have 
no  such  interest  therein  as  entitles  them  to  intervene,  and,  through 
this  tribunal,  wrest  the  management  thereof  from  the  parties  who 
are  so  clearly  vested  with  the  legal  right  to  oontrol  it. 

Complainants'  original  and  amended  bills  will  therefore  be  dis- 
missed, with  costs. 

Wblkbb,  J.,  concurred  in  this  opinion. 


Westebn  Union  Tel.  Co.  ».  Baltimore  &  Ohio  Tel.  Co.  o?  Texas. 


Telegraph  Company — Texas  Rev.  St.  1879,  Art.  624— Use  of  Right  of  Wat 
of  itailroad— western  union  telegraph  company — baltimore  &  ohio 
Tkleoraph  Company. 

A  telegraph  company  in  the  state  of  Texas  cannot  acquire,  by  agreement 
with  a  railroad  company,  the  exclusive  right  to  use  its  right  of  way  for  a  line 
of  telegraph.   Texas  Rev.  St.  1879,  art.  624. 

Application  for  an  Injunction. 
Stemmam  dt  Field,  for  complainant. 
Qresham  d  Jones,  for  defendant. 

Sabin,  J.  In  this  cause,  in  which  a  restraining  order  was  granted 
October  28,  1884,  snbject  to  further  order  herein,  and  in  which  no. 
tice  was  ordered  to  be  given  of  an  application  for  an  injunction  to  be 
made  November  11,  1884,  and  the  same  having  been  presented 
through  the  bill  filed  herein,  and  resisted  by  the  demurrer  and  orig- 
inal answer  respectively  presented  to  me  by  the  counsel  for  the  par- 
ties, and  the  question  of  the  right  to  the  injunction  having  been  argued 
by  counsel,  and  authorities  submitted  for  consideration,  and  having 
carefully  considered  the  same,  I  am  of  opinion  that  article  624,  p. 
104,  of  the  Revised  Statutes  of  Texas/ 1879,  is  controlling  authority 
in  this  case,  and  which  is  as  follows,  viz. : 

"Art.  624.  No  corporation  shall  have  power  to  contract  with  any  owner 
of  land  for  the  right  to  erect  and  maintain  a  telegraph  line  over  his  lands,  to 
the  exclusion  of  the  lines  of  other  companies." 

And  this  seems  to  have  been  the  public  law  of  Texas  sinoe  1871, 
and  tc  have  settled  its  public  policy.  The  complainant  oompany 
herein,  a  company  organized  under  the  laws  of  New  York,  claims 
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that  July  26, 1881,  it  made  a  contract  with  the  Texas  &  Pacific  Bail- 
way  Company,  which  owned  and  possessed  a  right  of  way  in  Red 
River  county  and  elsewhere  in  Texas,  and  wherein  said  railway  com- 
pany agreed  and  stipulated,  among  other  things,  as  follows : 

"The  railway  company,  so  far  as  it  legally  may,  hereby  grants  and  agree, 
to  assure  to  the  telegraph  company  the  exclusive  right  of  way  on  and  along 
the  line,  lands,  and  bridges  of  the  railway  company,  and  on  any  extensions 
and  branches  thereof,  for  the  construction  and  use  of  lines,  of  poles,  and  wires, 
etc.,  for  commercial  or  public  uses  or  business,  with  the  right  to  put  up  from 
time  to  time,  under  the  provisions  of  this  agreement,  such  additional  wires 
on  said  poles,  or  such  additional  lines  of  poles  and  wires,  etc.,  as  the  telegraph 
company  may  deem  expedient.  And  the  railway  company  agrees  to  clear 
and  keep  clear  said  right  of  way  of  all  trees,  etc. ;  and  the  railway  company 
will  not  transport  men  or  material  for  the  construction  or  operation  of  a  line 
of  poles,  wires,  etc.,  for  other  lines  in  competition  with  the  telegraph  com- 
pany, party  hereto,  except  at  the  railway  company's  regular  local  rates;  nor 
will  it  furnish  for  any  competing  line  any  facilities  or  assistance  that  it  may 
lawfully  withhold,  nor  stop  its  trains,  nor  distribute  material  therefor,  at  other 
than  regular  stations:  Provided,  always,  that  in  protecting  and  defending 
the  exclusive  grants  conveyed  by  this  contract,  the  telegraph  company  may 
use  and  proceed  in  the  name  of  the  railway  company,  or  any  company  whose 
road  may  be  controlled  or  operated  by  the  railway  company  party  hereto, 
but  shall  indemnify  and  save  harmless  the  railway  company  from  any  and  all 
damages,  costs,  charges,  and  legal  expenses  incurred  therein  or  thereby." 

Hence  the  complainant  claims  an  interest  in  such  right  of  way  of 
said  railway  company,  and  claims  that  while  it  has  established  its 
right  of  way  on  the  south  side  of  the  right  of  way  of  said  railroad 
company,  it  claims  that  before  the  defendant  can  occupy  and  exercise 
a  right  of  way  on  the  north  side  of  the  road-bed  of  said  railway 
company  in  Red  River  county,  that  it  must  have  plaintiff's  interest 
therein,  so  stipulated  for  in  said  contract  with  the  railway  company, 
condemned,  and  satisfaction  in  money  made  therefor.  On  the  other 
hand,  it  is  claimed  by  defendant  that  complainant  has  no  inter- 
est in  the  unoccupied  north  side  of  the  road-bed  of  said  railway  com- 
pany which  can  be  condemned,  and  I  am  of  the  same  opinion.  It 
will  not  be  pretended  that  a  telegraph  company  organized  under  the 
laws  of  Texas  could  acquire  the  exclusive  right  to  the  right  of  way 
of  railway  companies,  or  to  the  lands  of  private  individuals,  and  I  am 
unable  to  see  how  the  companies  organized  in  other  states  can  pre- 
tend to  have  greater  rights  within  the  legitimate  dominion  of  its  laws. 
They  may  have  the  same  rights,  but  they  cannot  have  greater.  It  is 
unnecessary  for  me  to  discuss  the  other  questions  presented  in  the 
demurrer  and  answer,  and  so  ably  discussed  pro  and  con  in  the  ar- 
guments of  counsel.  It  is  sufficient,  for  the  purposes  of  the  case,  that 
the  complainant  is  unable  under  the  laws  of  Texas  to  acquire  greater 
rights  than  a  right  of  way  for  itself  in  the  right  of  way  of  said  rail- 
road company,  and  under  no  circumstances  to  the  exclusion  of  the 
competing  line  or  lines  of  any  other  oompany  or  companies.  Under 
this  view  of  the  case  it  is  likewise,  perhaps,  unnecessary  to  refer  to 
the  fact  that  the  railway  company  was  made  a  party  to  the  condem- 
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nation  proceeding  of  defendant  in  Bed  River  county,  and  that  under 
the  terms  of  the  contract  the  complainant  telegraph  company  was 
fully  authorized  to  use  and  proceed  in  the  name  of  the  railway  com- 
pany in  protecting  and  defending  the  exclusive  grants  conveyed  by 
the  contract,  whioh  would  have  enabled  it  to  have  protected  its  rights, 
if  any,  in  the  proceedings  for  condemnation,  and  have  thus  rendered 
unnecessary  the  proceedings  by  injunction,  in  the  absence  of  a  hos- 
tile combination  of  the  railway  company  with  other  parties.  The  re- 
straining order  of  October  28, 1884,  is  hereby  vacated,  and  the  appli- 
cation for  the  injunction  prayed  for  in  the  bill  is  refused ;  and  it  is  so 
ordered.  It  is  also  ordered  that  the  demurrer  and  original  answer 
presented  to  me  and  considered  upon  this  application  be  filed  with 
the  papers  of  the  cause,  and  that  these  orders  be  likewise  filed. 


CENTRAL  TbUOT  CO.  OF  NBW  X*0BK  V.  TkAB  &  St.  L.  Ry.  IN  M1S8OUBI 

AMD  Arkansas. 
(Circuit  Court,  B.  D.  Missouri  and  B.  D.  Arkansas.  1884.) 

Practice — Modification  of  Orders  Passed  bt  District  Judges  in  Different 
States— Receivership  under  Foreclosure  of  Railroad  Mortgage. 

Where,  on  default  in  payment  of  the  debt  secured  by  a  mortgage  executed  by 
a  consolidated  railroad  company  operating  its  road  within  several  states,  the 
mortgage  is  foreclosed,  and  a  receiver  appointed  in  a  proceeding  before  a 
United  States  district  judge  in  the  circuit  court  for  one  of  such  states,  and, 
subsequently,  the  same  person  is  appointed  a  receiver  in  a  similar  proceeding 

-  by  a  district  judge  in  the  circuit  court  in  another  state,  and  a  difference  arises, 
under  the  order  of  the  two  courts,  as  to  a  mere  matter  of  administration  and 
procedure,  and  not  as  to  any  substantial  rights  of  the  parties,  the  circuit 
judge  will  not  interfere  or  modify  such  orders. 

On  Application  of  Complainant  for  Modification  of  certain  Orders 
of  above  Courts. 

Bbbwbb,  J.  The  defendant  is  a  corporation  running  a  railroad 
through  the  states  of  Missouri  and  Arkansas,  and  existing  by  consol- 
idation of  two  corporations, — one  of  Missouri,  the  other  of  Arkansas. 
Its  line  also  extends  into  the  state  of  Texas;  but,  for  the  purposes  of 
the  present  question,  this  fact  is  immaterial  and  may  be  disregarded. 
As  such  consolidated  corporation,  it  executed  a  mortgage  on  ail  its 
property  to  complainant  as  trustee.  Defendant  having  defaulted  in 
the  payment  of  interest,  the  complainant  filed  its  bill  to  foreclose. 
Such  bill  was  filed  in  the  circuit  court  for  the  Eastern  district  of 
Missouri,  and  on  application  a  receiver  was  appointed  on  January  12, 
1884.  Thereafter,  and  on  March  5,  1884,  a  similar  bill  was  filed  in 
the  circuit  court  for  the  Eastern  district  of  Arkansas,  and,  on  applica- 
tion, 4he  same  person  was  appointed  receiver  by  that  court.  Both 
these  orders  are  of  a  general  nature,  providing  simply  for  the  appoint- 
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ment  of  the  receiver,  direeting  him  to  take  possession  and  operate 
the  road.  On  the  twenty-fourth  of  March,  1884,  and  on  the  twenty- 
ninth  of  May,  the  Honorable  Samuel  Treat,  holding  the  circuit  court 
in  the  Eastern  district  of  Missouri,  made  two  orders  in  respect  to 
claims,  and  on  the  sixteenth  of  May,  the  Hon.  Hbnby  C.  Caldwell, 
holding  the  cirouit  court  for  t&e  Eastern  district  of  Arkansas,  also 
entered  an  order  in  respect  to  the  settlement  of  claims.  The  orders 
of  the  two  courts  differ  in  some  respects,  and  application  is  now  made 
to  me  to  set  aside  all  these  orders  and  to  make  tor  both  courts  an 
order  which  shall  be  uniform  in  its  operation.  The  order  in  the  cir- 
cuit court  for  the  Eastern  district  of  Missouri  was  the  same  as  the 
order  of  that  court  in  Blair  v.  St.  Louis,  H.  dt  K.  R.  Co.  19  Fed. 
Rep.  861;  and  the  order  in  the  Eastern  district  of  Arkansas  was  the 
same  as  the  order  of  that  court  in  Dow  v.  Memphis  dk  L.  R.  R.  Co. 
20  Fed.  Rep.  266-269,  where  the  orders  and  reasoning  of  the  court 
in  support  of  them  are  set  out.  The  differences  between  the  orders 
of  the  two  courts  may  be  briefly  stated  thus :  The  circuit  court  of 
Missouri  required  all  claims  to  be  presented  to  the  master  for  allow- 
ance; the  circuit  court  of  Arkansas,  that  they  might  be  ascertained 
by  suit  in  the  state  courts,  providing,  however,  that  the  property  in 
the  possession  of  the  receiver  should  not  be  touched  by  process  issu- 
ing out  of  such  courts.  The  former  court  required  the  receiver  to 
pay  out  of  the  earnings  of  the  road  all  debts  for  labor,  materials,  and 
supplies,  and  all  outstanding  debts  for  necessary  operating  and  man- 
aging expenses  in  the  ordinary  course  of  business  incurred  after  the 
first  of  September,  1883 ;  the  latter,  that  all  debts  due  for  freight  and 
ticket  balances,  for  work,  labor,  and  supplies,  and  all  obligations  in- 
curred in  transporting  passengers  and  freight,  or  for  injuries  to  per- 
sons and  property,  accruing  since  the  first  of  September,  1883,  should 
in  similar  manner  be  paid. 

It  seems  to  me  clear,  under  the  decisions  of  the  supreme  court,  that 
neither  of  these  orders  is  in  excess  of  the  proper  powers  and  discre- 
tion of  a  court  appointing  a  receiver.  Miltenberger  v.  Railway,  106 
U.  S.  286;  S.  0.  1  Sup.  Gt.  Rep.  140;  Trust  Co.v.  Souther,  107  U. 
S.  591;  S.  C.  2  Sup.  Ct.  Rep.  295;  Trust  Co.  v.  Walker,  107  U.  8. 
596 ;  S.  C.  2  Sup.  Gt.  Rep.  299.  Indeed,  as  to  the  classes  of  claims 
for  which  payment  is  provided,  I  think  the  difference  between  the  two 
orders  is  very  slight;  for  under  the  description,  debts  for  necessary 
operating  and  managing  expenses  in  the  ordinary  course  of  business, 
would,  I  think,  fairly  be  included  traffic  and  freight  balances,  so  that 
probably  Judge  Caldwell's  order  in  this  respect  differs  from  Judge 
Treat's  only  in  providing  for  injuries  to  persons  and  property  oc- 
curring since  the  first  of  September,  1883;  but  this,  doubtless,  is  a 
trifling  matter.  The  other  is  the  more  important  difference,  and  yet, 
after  all,  it  is  simply  in  the  manner  of  determining  claims.  Under 
neither  order  can  the  possession  of  the  reoeiver  be  interfered  with. 
Under  these  circumstances  ought  the  application  of  complainants  to 
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be  sustained  ?  I  have  given  the  matter  a  good  deal  of  thought,  not 
so  much  because  in  this  particular  case  the  qnestion  seemed  to  be  of 
great  importance,  but  because  it  opens  the  door  to  a  general  inquiry 
as  to  the  circumstances  under  which  the  oirouit  judge  should  inter- 
fere when  differences  arise  between  two  courts  in  the  circuit  as  to  the 
administration  of  a  property  lying  partly  within  the  jurisdiction  of 
each  of  those  courts.  The  question  is  not  which  of  the  orders  of  the 
two  courts  is  the  better  one  and  the  most  appropriate  to  the  condi- 
dition  of  affairs,  but  whether  an  emergency  has  arisen  which  calls  for 
the  interference  of  the  circuit  judge  to  compel  uniformity.  The  dif- 
ference arises,  not  in  the  appointment  of  the  receiver,  nor  as  respects 
the  possession  of  the  property,  for  the  same  person  has  been  desig- 
nated as  receiver  by  both  courts,  and  his  possession  is  not  interfered 
with.  Neither  does  it  arise  as  to  the  terms  of  the  final  deoree  by 
which  the  rights  of  the  various  parties  in  interest  are  adjudicated ; 
but  it  is  as  to  a  mere  matter  of  administration,  and  is  not  one  vital 
to  the  substantial  rights  of  the  parties  named.  It  affects  rather  the 
convenience  of  the  parties  and  the  modes  of  procedure.  Under  those 
circumstances,  I  think,  no  emergency  has  arisen  which  calls  for  the 
interference  of  the  circuit  judge. 

Doubtless,  uniformity  of  procedure  is  on  many  accounts  desirable. 
The  court  in  which  the  bill  is  filed  in  the  first  instance  and  the  re- 
ceiver appointed  is^he  court  of  primary  administration;  and  the  other, 
one  in  which  the  administration  is  merely  ancillary ;  yet  the  rights  of  all 
parties  go  back  to  the  statutes  of  the  two  states,  and  although  the  cor- 
poration is  a  single  consolidated  corporation,  yet  its  rights  in  each  of 
the  states  must  largely  be  affected  by  the  statutes,  and  the  course  of 
decision  and  procedure  therein.  This  difference  in  the  origin  and 
source  of  rights  may  naturally  affect  many  matters  of  procedure  in  the 
administration  of  the  property,  and  it  cannot  be  held  that  suoh  pro- 
cedure must  in  all  cases  be  made  uniform  in  the  two  states.  Doubt- 
less, it  would  be  more  convenient  for  the  receiver  to  have  but  a  single 
rule  of  administration,  but  prior  to  the  appointment  of  receiver  the 
corporation  was  bound  to  adjust  itself  and  its  dealings  in  the  two 
states  to  their  different  laws  and  varied  methods  of  procedure;  and  it 
cannot  be  affirmed  that  it  is  an  unnecessary  burden  on  the  receiver  if 
similar  differences  are  recognized  after  his  appointment.  As  inti- 
mated heretofore,  I  do  not  feel  called  upon  to  express  any  opinion  as 
to  the  merits  of  either  procedure.  Much  might  be  said  in  favor  of 
each.  The  one  is  more  simple,  keeps  everything  more  closely  within 
the  control  of  the  court,  while  the  other  interferes  less  with  the  prior 
condition  of  affairs,  and  gives  to  claimants  the  ordinary  and  accus- 
tomed channels  of  establishing  their  claims.  I  believe  that  either  may 
properly  be  resorted  to  by  a  court  in  the  administration  of  such  a  prop- 
erty, and  so  believing  I  do  not  think  I  ought  to  interfere  for  the  purpose 
of  compelling  uniformity.  Of  course,  when  the  time  comes  for  a  final 
decree,  if  a  difference  should  arise  the  need  of  uniformity  would  be 
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more  argent.  So,  also,  even  in  the  mere  administration  of  the  property, 
the  differences  might  be  such  as  to  vitally  affect  the  right  of  parties 
when  a  similar  urgency  would  arise.  The  present  does  not  appear  to 
me  to  be  such.    The  application  will  therefore  be  overruled. 


Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Central  Tbust  Co.  of  Nbw  York 

and  others. 

Central  Trust  Co.  of  New  Tore  and  another  v.  Wabash,  St.  L. 

&  P.  By.  Co. 

{Circuit  Court,  N.  D.  Ohio,  W.  D.  June  Term,  1884.) 

1.  Railroad  Mortgages— Foreclosure— "Pooling"  Securities. 

Creditors  secured  by  the  same  mortgage  and  pluced  upon  the  same  footing 
have  a  common  interest  in  the  security,  and  combinations  for  their  common 
protection  may  be  formed  and  executed;  but  there  is  no  community,  but  a 
repugnance,  of  interests  between  parties  claiming  under  many  different  mort- 
gages, and  the  court  will  not  pass  a  decree  foreclosing  all  the  securities  and 
ordering  a  sale  of  the  property  as  an  entirety. 

2.  Same— Necessary  Parties. 

Prior  mortgagees  are  not,  as  a  general  rule,  necessary  parties  to  a  suit  to 
foreclose  a  prior  mortgage.  t* 

Original,  Cross,  and  Amended  Bills. 

Wager  Swayne,  for  complainant. 

Butler,  Stillman  d  Hubbard,  for  Trust  Company. 

Baxteb,  J.  The  bill  of  the  Wabash,  St.  Louis  &  Pacific  Railway 
Company,  filed  in  this  court,  is  ancillary  to  and  in  aid  of  a  bill  filed 
by  it  on  the  twenty-seventh  of  May,  1884,  in  the  circuit  court  of  the 
United  States  for  the  Eastern  district  of  Missouri.  From  the  allega- 
tions thereof  it  appears  that  the  complainant  was,  at  the  commence- 
ment  of  the  suit  to  which  this  is  ancillary,  the  owner  of  a  number  of 
railroads  denominated  "The  Wabash  System,"  extending  across  the 
states  of  Missouri,  Illinois,  and  Indiana,  and  into  the  states  of  Ohio, 
Michigan,  and  Iowa,  constructed  by  other  corporations  created  for 
the  purpose,  and  which  were,  before  complainant's  acquisition  of  title 
thereto,  severally  incumbered  with  one  or  more  mortgages  made  to 
secure  the  payment  of  large  amounts  of  bonds  issued  by  said  respect- 
ive corporations;  and  the  bonds  so  issued  and  secured,  or  most  of 
them,  are  now  outstanding  and  unpaid  in  the  hands  of  bona  fide  hold- 
ers. After  complainant's  acquisition  of  title  to  said  roads,  to-wit, 
June  1,  1880,  it  executed  what  is  termed  the  "general  mortgage,"  in 
and  by  which  it- conveyed  itB  franchise,  roads,  and  other  appurtenant 
property  to  the  Central  Trust  Company,  of  New  York,  and  James 
Cheney,  of  Indiana,  to  secure  $50,000,000  of  bonds  which  it  proposed 
to  issue.    But  by  the  express  terms  of  said  instrument  it  was  made 
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"subject  and  inferior  to  all  such  prior  liens  as  were  charged  upon  the 
several  portions  of  said  roads  and  the  equipments  thereof,  and  to 
such  estate  and  liens  of  such  specific  trusts  and  mortgages  and  other 
obligations  as  might  thereafter  be  made  and  charged  upon  any  prop- 
erty which  might  thereafter  be  acquired,  and  which  trusts  so  charged 
should  form  part  of  the  purchase  money  or  condition  of  the  acquisi- 
tion of  such  after-acquired  property."  Seventeen  million  dollars  of 
the  bonds  authorized  and  secured  by  this  mortgage  were  issued,  and 
are  now  outstanding  and  unpaid. 

On  the  tenth  of  April,  1888,  this  general  mortgage  was  supple- 
mented by  a  lease  of  all  complainant's  roads  and  property  to  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company,  and,  "being 
greatly  in  need  of  money  to  meet  accruing  interest  and  place  its  lines 
of  roads  in  good  condition,  and  to  pay  for  a  large  amount  of  rolling 
stock  and  other  necessary  equipment,  and  to  complete  certain  of  said 
lines  then  being  constructed,"  the  complainant,  on  May  1,  1883,  en- 
tered into  another  indenture  with  the  Mercantile  Trust  Company,  of 
New  York,  known  as  "the  collateral  mortgage,"  by  whioh  it  "assigned 
to  said  trust  company  a  large  number  of  engines  and  cars ;  and  also 
a  large  number  of  bonds,  stocks,  and  other  certificates;  and  also  cer- 
tain equitable  interests  in  valuable  depots,  grounds,  and  other  ter- 
minal facilities"  owned  by  it  in  the  cities  of  Chicago  and  Peoria, 
Illinois,  Detroit,  Michigan,  and  Des  Moines,  Iowa.  Five  million  six 
hundred  and  seventy-one  thousand  dollars  of  the  bonds  authorized 
and  secured  by  this  mortgage  have  been  issued  and  negotiated,  and 
are  now  outstanding  valid  obligations  against  the  complainant.  And 
on  December  21,  1883,  the  complainant  made  another  mortgage  of 
its  said  roads  and  property,  rents,  issues,  and  profits,  etc.,  to  secure 
the  payment  of  all  advances  which  the  mortgagee  therein  named  had 
or  might  thereafter  make  to  it,  under  and  pursuant  to  the  provisions 
of  said  lease  of  April  10,  1883,  hereinbefore  mentioned. 

After  thus  enumerating  the  incumbrances  resting  upon  its  property, 
the  complainant  proceeds  with  painful  minuteness  to  detail  itB  un- 
availing struggles  with  adverse  fortune.  For  several  successive  years 
it  was  compelled  to  expend  "vast  sums"  in  repairing  injuries  inflicted 
on  its  lines  by  extensive  freshets.  Its  tracks,  embankments,  bridges, 
and  culverts  were,  in  numerous  instances,  wholly  swept  away  and  de- 
stroyed. A  partial  failure  of  orops  along  and  near  its  lines  for  the 
past  two  years,  and  particularly  in  "those  fertile  portions  of  the 
country  from  which  it  derived  its  largest  revenues,"  and  from  which 
"it  had  fairly  and  reasonably  expected  a  profitable  business,"  greatly 
diminished  its  earnings.  To  meet  the  expenses  of  maintaining  and 
operating  its  roads,  and  completing  its  system  and  putting  it  in  oper- 
ation, complainant  was  compelled  to  borrow  large  sums  of  money. 
Considerable  portions  of  the  sums  thus  obtained  were  advanced  by  the 
St.  Louis,  Iron  Mountain  &  Southern  Bailway  Company.  But  this 
company  is  under  no  obligations  to  make  any  further  loans,  and  has 
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notified  complainant  that  further  advances  will  not  be  made  by  it.  In 
this  extremity  the  complainant,  yielding  to  the  necessities  of  its  con- 
dition, made  promissory  notes  to  the  amount  of  $2,200,000,  and  in- 
duced a  number  of  persons  of  high  financial  standing  to  indorse  them. 
These  notes  were  about  to  mature,  and  the  complainant  is  without  the 
means  to  pay  them.  Ifc  was  furthermore  indebted  to  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company,  for  advances  made  by 
it,  the  sum  of  $1,150,091.30,  and  interest  accrued  thereon,  and  also 
large  sums  to  a  "multitude  of  laborers  who  have  little  to  live  upon 
other  than  the  fruits  of  their  daily  labor,"  the  amount  of  which  it  can- 
not state.  If  the  sums  so  due,  are  not  paid,  or  secured  "by  the  action 
of  a  court  of  equity,  by  preventing  the  disruption  of  complainant's 
said  property  and  the  wasting  of  its  assets,"  great  and  wide-spread 
suffering  will  ensue  to  said  laborers,  and  irreparable  injury  be  thereby 
produced.  And  by  reason  of  the  failure  of  crops,  the  enormous  ex- 
pense incurred  in  repairing  injuries  occasioned  by  extreme  freshets, 
and  in  completing  its  lines,  it  has  contracted  a  floating  indebtedness 
of  $4,784,155.  The  creditors  to  whom  the  same  is  due  are  threaten- 
ing, if  payments  are  not  made,  to  resort  to  every  method  provided  by 
law  for  the  collection  of  their  demands.  It  is  also  largely  indebted  to 
connecting  lines  for  balances  due  them  on  an  exchange  of  business, 
which,  if  not  paid,  will  cause  said  companies,  or  many  of  them,  to 
withdraw  their  business,  and  in  this  way  force  a  further  reduction  of 
its  income.  And,  while  thus  pressed  by  creditors  for  the  amounts  so 
due  them,  the  beneficiaries  of  the  several  mortgages  upon  the  prop- 
erty when  the  complainant  acquired  it  are  insisting  upon  the  en- 
forcement of  their  rights  in  the  premises, — said  mortgages,  or  most  of 
them,  embracing  rolling  stock  to  be  thereafter  acquired  by  the  several 
corporations  executing  them ;  but  as  these  separate  lines  of  road  have 
been  gradually  absorbed  in  complainant's  said  system,  the  rolling 
stock  has  become  so. intermingled  as  to  be  incapable  of  division  ac- 
cording to  the  original  ownership  of  said  several  mortgages,  and  any 
attempt  to  control  or  dispose  of  portions  of  such  rolling  stock  by  a 
court  or  courts  not  having  jurisdiction  of  the  whole,  and  not  compe- 
tent to  deal  with  complainant's  entire  property  as  a  unit,  would  pro- 
duce great  oonfusion  and  uncertainty,  resulting  in  great  loss  to  all 
persons  interested  in  said  rolling  stock,  or  in  complainant's  property 
or  securities.  The  directors  and  other  officers  of  complainant  have 
"resorted  to  all  proper  measures  for  obtaining  the  means  with  which 
to  pay  its  floating  debt,  and  also  to  meet  the  large  amounts  of  accru- 
ing interest;"  but  they  have  wholly  failed,  and,  for  the  time  being,  it 
is  "practically  insolvent."  And  in  despite  of  all  these  exertions  the 
complainant  was,  at  the  time  of  commencing  its  suit,  certain  that 
a  default  in  the  payment  of  the  interest  to  mature  on  the  first  of 
June  would  occur,  and  the  complainant  will  also  be  without  the  means 
of  meeting  its  floating  indebtedness. 

Several  of  said  leasehold  interests  are  of  "extreme  importance,"  ae 
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some  of  the  lines  so  leased  form  valuable  links  in  the  chain  of  com- 
plainant's lines  by  means  of  which  it  is  enabled  to  reach  some  points 
from  which  it  derives  a  part  of  its  most  valuable  business.  But  under 
the  terms  of  said  leases,  the  lessors  are  authorized  to  declare  a  for- 
feiture thereof,  unless  the  rentals  stipulated  for  therein  are  promptly 
paid  as  they  mature ;  and  complainant  avers,  that  unless  some  pro- 
vision is  made  by  which  such  rentals  as  may  shortly  mature  can  be 
promptly  met,  its  leasehold  interests,  or  some  of  them,  will  be  declared 
forfeited  and  wholly  lost,  and  its  lines  and  power  of  earning  money 
will  thereby  be  very  seriously  affected.  A  large  portion  of  the  rolling 
stock  in  complainant's  use  and  necessary  to  its  business  is  held  under 
conditional  contracts  of  purchase  and  not  paid  for,  and  it  is  liable  to 
lose  the  same,  and  forfeit  the  amounts  already  paid  thereon,  if  a  de- 
fault is  made  as  to  future  payments  of  the  purchase  money  contracted 
to  be  paid  therefor  as  the  same  become  due.  As  soon  as  default 
shall  be  made  in  the  payment  of  bonded  interest  to  mature  in  June, 
(past,)  a  large  number  of  suits  will  be  commenced  at  Jaw  in  numer- 
ous state  courts  along  the  lines  of  complainant's  roads,  and  its  sup- 
plies, materials,  rolling  stock,  and  other  personal  property  will  be 
seized  under  execution  and  attachments,  and  complainant  will  be 
thereby  deprived  of  the  means  necessary  to  the  operation  of  said  roads ; 
that. the  results  will  be  ruinous  to  complainant's  prospects  "with. ref- 
erence to  earning  a  revenue,  and  more  particularly  disastrous  because  ' 
the  present  promise  of  an  excellent  crop  in  the  west  offers  strong 
hopes  that  a  large  revenue  will  be  earned  by  complainant  in  the  near 
future."  But  if  complainant's  rolling  stock,  materials,  and  supplies 
"be  seized  under  executions  and  attachments,  (as  they  undoubtedly 
will  be,  unless  protected  by  the  action  of  the  court,")  the  benefit  of 
moving  the  growing  crops,  and  the  large  revenue  to  be  fairly  hoped 
for  as  arising  from  such  traffic,  will  be  lost,  not  only  to  complainant, 
but  to  all  persons  interested  in  complainant's  railroad  property.  And, 
unless  the  complainant  is  protected  by  the  court,  as  soon  as  the  an- 
ticipated default  aforesaid  in  the  payment  of  interest  shall  occur,  a 
number  of  suits  will  be  commenced  in  the  state  or  federal  courts,  held 
near  the  complainant's  lines  of  railroads,  for  the  appointment  of  re- 
ceivers under  the  original  sectional  mortgages  executed  by  the  sev- 
eral corporations  on  portions  of  complainant's  lines  before  the  com- 
plainant acquired  the  same.  In  that  event  the  complainant's  system 
will  be  broken  into  fragments,  its  unity  destroyed,  and  its  revenue  re- 
duced, and  in  all  probability  its  roads  will  be  sold  in  sections,  making 
it  impossible  to  re-establish  the  unity  thereof  now  existing. 

To  this  bill  the  Central  Trust  Company  of  New  York  and  James 
Cheney,  trustees  of  the  general  mortgage,  have  appeared,  answered, 
and  filed  their  original  and  ancillary  cross-bills, — the  first  in  the 
United  States  circuit  court  for  the  Eastern  district  of  Missouri,  and 
the  latter  in  this  court, — in  which,  after  substantially  recapitulating 
the  allegations  of  the  original  bill,  they  allege  a  default  in  the  pay- 
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ment  of  the  June  interest  secured  by  said  mortgage.  The  original 
complainant  thereupon  filed  its  amended  bill  of  174  printed  pages. 
But  it  does  not  by  said  amendment  introduce  any  new  element  into 
the  case.  The  amended  bill  is  but  an  amplification  of  the  original. 
Its  purpose  is  to  inform  the  court  more  fully  and  specifically  of  the 
complainant's  condition,  disclose  the  nature  and  extent  of  the  in- 
cumbrances upon  its  property,  and  the  relations  which  they  bear  to 
each  other,  make  new  parties,  and  define  their  respective  interests  in 
the  subject-matter  of  this  litigation.  All  of  these  bills,  original,  an- 
cillary, and  amended,  contemplate  the  ascertainment  of  the  claims, 
rights,  and  equities  of  every  person  interested  under  any  of  said  in- 
cumbrances, and  a  foreclosure  of  all  of  them  by  sale  of  the  several 
mortgaged  premises  in  its  entirety,  and  a  distribution  of  the  proceeds 
to  arise  therefrom  among  the  numerous  beneficiaries  in  proportion  to 
their  several  interests. 

Are  the  complainants,  or  either  of  them,  entitled  to  the  relief  de- 
manded, or  any  part  of  it  ?  Assuming  the  facts  alleged  to  be  true, 
no  relief,  other  than  that  which  has  been  already  accorded,  can  be 
granted  on  the  original  bill.  This  bill  has  accomplished  the  objects 
contemplated  by  it.  It  ha3  secured  the  appointment  of  a  receiver, 
and  kept  the  way  open  for  the  interposition  of  the  cross-complainants ; 
and,  having  accomplished  this  much,  it  is  no  longer  a  material  factor 
in  the  case,  and  may  be  hence  dismissed  from  further  consideration. 
But  the  cross- complainants  cannot  be  so  summarily  disposed  of.  As 
trustees  of  the  general  mortgage,  it  becamo  their  duty,  upon  default 
in  the  payment  of  the  interest  as  the  same  matured  thereon,  to  fore- 
close it.  This  is  the  object  of  their  cross-bill.  If  this  was  the  whole 
scope  of  their  demand,  there  would  be  no  necessity  for  any  action  by 
the  court  at  this  time.  But  these  complainants  insist  that,  as  an 
incident  to  the  foreclosure  of  the  general  mortgage,  they  have  the 
right  to  foreclose  the  42  other  and  prior  mortgages  referred  to  in  the 
pleadings.  But  this,  we  conceive,  is  a  misconception  of  the  equities 
and  necessities  of  the  case.  Oases  have  and  may  again  arise  in  which 
property  covered  by  different  incumbrances  may  be  properly  sold  as 
an  entirety,  and  the  claims  of  the  different  beneficiaries  thereof  there- 
after adjusted  upon  the  fund  realized  from  such  sale.  But  this  is  not 
such  a  case.  The  rights  of  the  different  sets  of  creditors,  secured  by 
said  mortgages,  are  entirely  distinct.  Those  claiming  under  the  mort- 
gage upon  the  road  extending  from  Toledo  to  the  state  of  Indiana  have 
no  interest  in  either  of  the  other  mortgages  sought  to  be  foreclosed 
by  this  suit,  and  vice  versa.  Their  remedies  are  as  distinct  as  their 
rights.  Each  set  of  beneficiaries  is  entitled  to  a  separate  foreclosure 
of  the  security  under  which  they  respectively  claim,  and  to  sep- 
arate sale  of  the  property  embraced  therein.  Their  right  to  such 
separate  remedy  and  separate  sale  is  a  vested  and  valuable  right, 
that  can  neither  be  abrogated  nor  materially  impaired  without  their 
consent.    When  property  included  in  the  same  mortgage  is  thus  sold. 
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the  beneficiaries  thereof  oan,  if  the  exigencies  of  the  case  require  it, 
protect  their  security  "without  involving  themselves  in  onerous  en- 
gagements, or  subjecting  themselves  to  onerous  conditions. "  2  Wood, 
269.  Such  concerted  action  of  creditors  is  frequently  the  only  means 
whereby  they  can  protect  themselves,  and  make  their  securities  avail- 
able in  the  payment  of  their  just  demands. 

But  this  valuable  protective  power  would  be  praotioally  destroyed 
by  an  application  of  the  complainant's  theory  to  the  facts  of  this  case. 
Their  proposition,  as  we  have  already  seen,  is  to  "pool"  the  42  dif- 
ferent mortgages  mentioned  in  their  bills,  and  sell  the  property  therein 
embraced  as  an  entirety.  This  would  be  a  convenient  method  of 
disincumbering  it,  and  transferring  the  title  thereof  to  a  purchaser 
freed  from  existing  liens  and  complications.  But  it  would  effectu- 
ally forestall  everything  like  co-operative  action  on  the  part  of  the 
beneficiaries  for  whom  the  sale  is  to  be  made.  Creditors  secured  by 
the  same  mortgage,  and  placed  upon  the  same  footing,  have  a  com- 
mon interest  in  the  security.  Their  rights  are  the  same.  Whatever 
benefits  one,  necessarily  inures  to  the  advantage  of  all  the  others,  and 
hence  combinations  for  their  oommon  protection  are  easily  formed 
and  readily  executed.  But  there  is  no  such  community  of  interest 
between  oomplainants  under  different  mortgages.  On  the  contrary, 
their  interests  are  necessarily  repugnant  to  each  other.  Suppose  the 
court  was  to  adopt  complainant's  theory,  and  enter  a  decree,  either 
upon  the  original  or  upon  the  cross-bill,  foreclosing  all  the  securi- 
ties involved,  and  order  a  sale  of  the  property  embraced  therein  as 
an  entirety;  could  the  beneficiaries  of  these  several  securities  prob- 
ably agree  upon  a  basis  of  co-operation  to  prevent  its  being  sold  for 
less  than  its  value,  or  fotf  less  than  the  amounts  due  tbem  ?  The  court 
has  no  power  to  fix  a  basis  for  their  common  action  and  compel  them 
to  conform  to  its  dictation ;  this  can  only  be  attained  through  and  by 
means  of  a  mutual  agreement  of  the  parties  interested.  And  is  it 
not  obvious  that  no  such  amicable  agreement  oould  be  consummated 
in  this  ease?  The  labor  of  finding  all  the  beneficiaries  of  all  the 
mortgaged,  and  inducing  them  to  enter  into  such  a  negotiation,  would 
be  immense,  and,  if  undertaken,  would  most  likely  fail  of  accomplish- 
ment. But  we  will  suppose  that  they  were  all  found,  and  brought 
together,  either  personally  or  through  their  authorized  representa- 
tives. Is  it  at  all  probable  that  a  satisfactory  agreement  could  be  for- 
mulated for  adoption?  By  whom  and  upon  what  basis  could  the 
interests  of  each  beneficiary  be  definitely  ascertained  and  author- 
itatively declared  ?  The  relative  value  of  the  distinot  properties  em- 
braced in  each  mortgage  would,  of  necessity,  have  to  be  agreed  on; 
and  yet  each  set  of  mortgagees  would  be  interested  in  enhancing  the 
value  of  their  respective  securities  and  depreciating  the  others ;  and 
when  the  difficulties  incident  to  such  diversity  of  pecuniary  interests 
is  considered  in  connection  with  the  number  of  claimants,  the  ac- 
knowledged selfishness  of  men,  and  the  imperfections  of  human  judg- 
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merit,  it  becomes  apparent  that  concerted  action  on  the  part  of  all 
the  creditors  to  prevent  a  sacrifice  of  their  otherwise  valuable  secu- 
rities would  be  practically  impossible,  without  which  they  would  be 
irretrievably  in  the  power  of  any  syndicate  of  capitalists  that  might 
be  organized  to  buy  the  property,  and  the  amount  realized  therefrom, 
or  a  large  part  thereof,  would  be  wasted  in  efforts  to  ascertain  the 
proper  basis  for  its  distribution.  Such  complications  and  injustice 
ought,  if  practicable,  to  be  avoided.  The  cross-complainant  is  enti- 
tled, upon  the  facts  alleged,  to  foreclose  the  general  mortgage  under 
which  it  claims;  bat  it  can  do  this  without  bringing  prior  mortgagees 
before  the  court,  (Jerome  v.  McCarter,  94  U.  8.  734,)  and  a  sale 
made  pursuant  to  a  decree  rendered  in  the  absence  of  such  prior  in- 
cumbrancers would  vest  the  purchaser  with  the  title  possessed  by  the 
mortgagee;  that  is,  the  purchaser  under  foreclosure  decree  in  this 
case  will  take  the  mortgage  estate  subject  to  all  outstanding  valid 
liens,  and  prior  incumbrancers  will  be  left  to  pursue  suoh  remedies  to 
enforce  their  respective  rights  as  they  may  severally  elect  to  adopt. 
There  are  about  90  prior  mortgagees  made  defendants  to  this  suit. 
They  ought  not  be  put  to  the  expense  of  making'  a  defense.  The 
court,  therefore,  on  its  own  motion,  orders  that  the  original  and  cross- 
bills be  dismissed  as  to  all  prior  mortgagees  made  defendants  herein, 
with  costs ;  but  the  cause  will  be  retained  as  to  all  other  parties  for 
suoh  further  action  as  the  parties  may  from  time  to  time  show  them- 
selves entitled  to  demand. 

Other  reasons  might  be  urged  in  support  of  the  decree  authorized, 
but  those  given  will  suffice  to  vindicate  the  action  of  the  oourt. 


Baistn  and  others  v.  Statham.1 

{Circuit  Court,  S.  D.  Georgia,  W.  D.  1884.) 

uXlffTAKE  AND  ABUSE  IN  THE  EXECUTION  OF  PROCESS— POWER  OF  A  OotfRT  OF  LAW 

to  Correct— Conflict  of  Jurisdiction. 

Ad  execution  issued  upon  a  judgment  of  a  state  court  for  the  purchase  money 
of  land  was  levied  upon  t  lie  land.  It  was  sold  at  public  sale  by  the  sheriff,  and 
purchased  by  B.  &  a.,  who  took  the  sheriff's  deed,  and  were  put  in  possession 
by  him.  A  United  States  marshal,  with  notice  of  this  prior  levy,  levied  an 
execution  issued  upon  a  common-law  judgment  against  the  same  defendant 
upon  the  land,  sold  it  tbe  same  day,  ousted  the  purchasers  at  the  sheriff's  sale, 
and  put  the  purchaser  at  his  own  sale  in  possession.  Under  the  state  laws,  tbe 
former  judgment  was  a  paramount  lien  upon  the  land;  and  an  officer,  in  giving 
possession  to  a  purchaser  at  judicial  sale,  is  prohibited  from  ousting  persons 
holding  under  a  title  independent  of  the  defendant  in  the  process.  Held, 
uuder  these  facts,  that  there  was  such  mistake  in  the  execution  of  the  process 
of  the  court  as,  if  uncorrected,  would  amount  to  abuse,  oppression,  and  injus- 
tice, and  the  court,  in  the  exercise  of  its  equitable  powers  over  its  process,  or- 
dered the  marshal '8  sale  to  beset  aside,  and  the  property  restored  to  the  persons 
put  out  of  possession. 

I  Reported  by  Walter  B.  Hilt,  E«q.,  of  tbe  Mncon,  Ororgla,  bar. 
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The  petition  of  Blanchard  &  Burrua,  filed  as  a  petition  pro  in- 
teresse  suo,  and  ancillary  to  said  case,  which  had  proceeded  to  judg- 
ment and  execution,  set  up  the  following  facts  substantially: 

That  on  the  thirty-first  day  of  March,  1884,  J.  F.  Rushin,  the  sheriff 
of  Marion  county,  in  said  division,  levied  a  certain  execution,  issued 
from  the  superior  court  in  said  state,  (the  same  being  a  court  of 
original  and  competent  jurisdiction,)  in  favor  of  themselves,  as  the 
transferees  and  owners  of  said  execution,  "against  M.  G-.  Statham,  on 
800  acres  of  land,  describing  the  same  as  the  property  of  said  M.  G. 
Statham.  Said  execution  issued  from  a  decree  in  the  state  superior 
court  against  said  M.  G.  Statham,  in  favor  of  K.  L.  Worthy,  the  same 
being  a  decree  for  the  balance  due  of  purchase  money  of  said  land 
levied  on,  and  which  execution,  together  with  the  decree  upon  which 
it  issued,  was  afterwards,  to-wit,  on  the  eighth  day  of  March,  1884, 
for  a  valuable  consideration,  to-wit,  the  principal  and  interest  due 
thereon,  transferred  and  assigned  to  them.  Said  decree  was  obtained 
at  the  April  term,  1882,  of  said  state  superior  court,  and  was,  from 
its  date,  under  the  laws  of  Georgia,  not  only  a  lien  against  all  the 
property  of  said  M.  G.  Statham,  but  a  special  lien  and  judgment  in 
rem  upon  the  said  property  so  levied  on,  and  which  was  set  out  in 
said  decree.  The  levy  of  said  execution  was  duly  and  regularly  ad- 
vertised, and  on  the  sixth  day  of  May,  1884,  being  the  regular  day  of 
execution  sales,  was  sold  by  said  sheriff,  and  purchased  by  Blanchard 
&  Burr  as  for  the  sum  of  $1,715.  In  pursuance  of  said  sale,  said 
sheriff,  on  the  same  day,  executed  a  sheriff's  deed  to  them,  and  pro- 
ceeded to  put  and  did  put  them  in  possession  of  said  premises,  and 
they  thereupon  rented  the  same  to  E.  A.  Perkins,  who  continued  their 
tenant  in  the  actual  and  exclusive  possession  thereof  until  on  or  about 
the  twenty-fourth  day  of  May,  as  hereinafter  set  forth. 

On  the  fifth  day  of  April,  1884,  six  days  later  than  the  levy  afore- 
said, and  after  full  and  actual  notice  given  to  the  United  States  mar- 
shal of  said  sheriff's  levy  on  March  31,  1884,  said  marshal,  by  his 
deputy,  levied  upon  the  said  described  property  under  and  by  virtue 
of  an  execution  issued  from  the  circuit  court  of  the  United  States  for 
the  Southern  district  of  Georgia,  upOn  a  judgment  at  common  law, 
obtained  at  the  November  term,  1883,  thereof,  in  favor  of  R.  W.  L. 
Raisin  <k  Co.  v.  M.  Q.  Statham.  Afterwards,  on  said  sixth  day  of 
May,  1884,  said  marshal,  within  two  minutes  after  the  opening  of 
the  legal  hours  of  sale,  sold  said  property,  consisting  of  800  acres  of 
land,  and  being  worth  several  thousand  dollars,  for  the  sum  of  fifty 
dollars.  The  same  was  bid  off  by  Mary  E.  Hart,  who  had  notice  by 
and  through  her  agents  of  said  sheriff's  levy  and  advertisement;  and 
afterwards,  on  the  twenty-fourth  day  of  May,  1884,  said  marshal,  by 
his  deputy,  dispossessed  Blanchard  &  Burrus  of  said  premises  by 
turning  out  their  tenant,  Perkins,  against  his  protest  and  claim  of 
right  thereto,  and  put  one  Boss  in  possession  as  the  tenant  of  said 
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The  petition  averred  that  the  levy 'and  sale  by  said  marshal  and 

the  putting  of  said  Hart  into  possession  was  an  abuse  of  the  process 
of  said  court;  was  a  manifest  injustice  and  oppression;  was  both 
illegal  and  inequitable ;  for  that — First,  said  levy  by  said  sheriff  was 
exclusive.  The  res  in  controversy  became  thereby  in  eustodia  legis, 
and  the  levy  by  said  marshal,  after  said  sheriff's  levy  and  with  notice 
thereof,  was  absolutely  void,  and  the  sale  thereunder  a  mere  nullity, 
from  which  no  rights,  legal  or  equitable,  accrued  to  said  Hart.  Second, 
because  the  lien  of  the  decree,  upon  which  was  issued  the  execution 
under  which  Blanchard  &  Burrus  purchased,  Was  prior  in  time,  dig- 
nity, and  lien  to  that  of  the  judgment  on  which  said  JL  fa.  of  Raisin 
&  Go.  was  issued;  and  the  sale  under  said  state  court  fi.  fa.  divested, 
not  only  the  interest  and  title  of  said  defendant  Statham,  but  also  di- 
vested the  lien  of  the  inferior  judgment  of  said  Raisin  &  Go.  Third, 
petitioners  and  their  tenant,  Perkins,  did  not  claim  under  said  defend- 
ant Statham,  and  said  marshal  was  only  authorized  under  said  exe- 
cution to  dispossess  the  defendant  Statham  and  those  holding  under 
him. 

The  prayer  was  that,  in  consideration  of  the  premises,  and  by  virtue 
of  the  inherent  power  in  said  court  to  control  its  processes  and  its 
officers  in  the  execution  thereof,  so  as  to  prevent  abuse,  injustice,  op- 
pression, and  inequitable  advantage,  that  the  marshal's  sale  to  said 
Hart  be  set  aside  and  annulled,  and  declared  void;  that  the  marshal 
restore  petitioners  to  possession  of  said  premises  immediately  upon 
the  order  of  the  court  being  made  as  prayed  for. 

The  answer  of  the  respondents  admitted  the  facts  of  the  petition, 
but  relied  on  the  United  States  marshal's  deed  which  was  attached  to 
the  answer,  and  the  fact  of  possession  under  the  deed. 

Various  affidavits  were  submitted  by  petitioners  to  the  effect  that 
immediately  after  acquiring  possession  under  the  sheriff's  deed  they 
had,  through  their  tenant,  hired  many  hands,  stocked  the  place  with 
mules,  and  gone  to  great  expense  in  order  to  make  a  crop ;  that  great 
loss  would  ensue  unless  they  were  immediately  restored  to  posses- 
sion. 

W.  B.  Butt,  Hill  <&  Harris,  and  W.  A.  Hawkins,  for  petitioners. 
S.  A.  Darnell,  for  Hart. 

Looks,  J.,  (orally.)  The  form  of  the  proceeding  adopted  by  the 
petitioners  in  this  case  is  substantially  that  suggested  by  the  United 
States  supreme  court  in  the  case  of  Krippendorf  v.  Hyde,  110  U.  8. 
276,  283;  S.  C.  4  Sup.  Ct.  Rep.  27.  That  is  a  case  involving  per- 
sonal property,  while  real  estate  only  is  involved  in  the  case  at  bar; 
but  the  principle  so  strongly  enunciated  in  the  decision — that  every 
court  has  power  to  control  its  own  officers  so  as  to  prevent  manifest 
mistake  in  the  execution  of  its  own  process  and  abase  of  that  pro- 
cess— is  applicable  to  all  property  which  may  become  the  subject- 
matter  of  that  abuse.  The  species  of  property  involved  does  not  sug- 
gest any  ground  of  distinction;  the  fact  which  determines  the  appli- 
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cation  of  the  rule  is  simply  the  mistaken  or  wrongful  execution  of 
the  court's  process.  The  filing  of  a  bill  on  the  equity  side  of  the 
court,  -while,  perhaps,  in  most  cases  the  most  appropriate  form  of  pro- 
ceeding, is  not  necessary.  "The  equitable  powers  of  courts  of  law  over 
their  own  process,  to  prevent  abuse,  oppression,  and  hardships,  are 
inherent,  and  equally  extensive  and  efficient."  Krippendorf  v.  Hyde, 
supra.  The  petition  in  the  case,  however,  is  filed  as  a  petition  pro 
interesse  suo,  which  is  an  equitable  proceeding  in  its  character.  It 
is,  of  course,  true  that  the  custody  which  the  law  takes  of  personal 
property  through  a  levy  is  very  different  from  the  constructive  seiz- 
ure of  a  levy  upon  the  land;  but  it  would  seem  that  the  judicial  com- 
ity which  seeks  to  prevent  conflict  between  the  state  and  federal  courts 
may  be  appealed  to  where  t be  officer  of  the  latter  has  imposed  upon 
a  tract  of  land  a  levy,  after  full  notice,  both  to  himself  and  the  plain- 
tiff in  the  process,  of  a  prior  levy  by  the  officer  of  the  state  court, 
made  by  virtue  of  process  having  a  superior  lien,  and  has  sold  it 
under  the  circumstances  mentioned  in  the  petition,  and  summarily 
dispossessed  the  purchasers  who  bought  at  the  sale  by  the  officer  of 
the  state  court,  and  who  had  been  put  in  possession  by  him. 

Under  the  Georgia  statute  the  decree  for  unpaid  purchase  money 
against  the  defendant  and  against  the  property  in  question,  upon 
which  the  execution  owned  by  petitioners  issued,  confers  a  superior 
lien  to  that  of  a  general  judgment  at  law  against  the  same  defendant. 
Code,  §§  3586,  3654. 

The  state  statute,  as  to  the  right  of  an  officer  to  put  a  purchaser 
in  possession  of  land  bought  at  judicial  sales,  is  as  follows:  "He 
may  dispossess  his  defendant  in  the  process,  or  his  vendees  'or  les- 
sees of  younger  date  than  the  judgment  upon  which  the  process  issues  ; 
but  he.  may  not  dispossess  other  tenants  claiming  under' an  independent 
title."  Code,  §  2624.  It  is  not  disputed  that  petitioners,  or  their 
tenant,  Perkins,  claimed  under  a  title  independent  of  Statham;  that 
he  claimed  under  a  sheriff's  deed  at  a  regular  judicial  sale  under 
process,  having*  lien  upon  the  land  superior  to  every  lien  but  that 
of  taxes.  The  United  States  marshal  could  have  no  greater  rights  in 
putting  a  purchaser  in  possession  than  the  sheriff  had.  Bev.  St.  § 
916.  It  is  clear,  therefore,  that  there  has  been  mistake  in  the  exe- 
cution of  the  process  of  the  court;  such  mistake  as,  if  permitted  to 
stand,  would  result  in  an  abuse  of  process,  and  injustice  and  oppres- 


The  supreme  court  of  this  state  (Georgia)  has  recently  passed 
upon  the  main  question  involved  in  the  case.  They  lay  down  the 
rule  as  follows : 

"Courts  have  full  power  over  their  officers  and  their  acts  In  making  execu- 
tion sales,  so  far  as  to  correct  wrong  and  abuses,  errors,  irregularities,  mis" 
takes,  omissions,  and  frauds;  and  whenever  they  are  satisfied  that  a  sale  made 
under  process  is  infected  with  fraud,  irregularity,  or  error,  to  the  injury  of 
either  party,  or  that  the  officer  selling  is  guilty  of  r.ny  wrong,  irregularity,  or 
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breach  of  duty,  to  the  injury  of  the  parties  in  interest,  or  either  or  any  of 
them,  the  sale  will  be  set  aside."   Parker  v.  Glenn,  Feb.  term,  1884. 

Numerous  cases  upon  the  same  subject  will  be  found  cited  in  Mo- 
bile Cotton  Press  d  Building  Co.  v.  Moore,  9  Porter,  (Ala.)  679.  The 
court  will  therefore  grant  an  order  setting  aside  the  sale  by  the  mar- 
shal, under  which  the  respondent  Hart  claims,  and  commanding  the 
marshal  to  restore  the  property  to  the  persons  dispossessed  of  the 
same  by  him. 


1.  Tax  Deed — Assessment— Listing — Levy — Iowa  Code,  $  897. 

A  tax  deed  is  prima  facie  evidence  of  Che  fact  of  assessment,  listing,  and  levy, 
but  conclusive  evidence  that  the  manner  thereof  accords  with  the  law. 

2.  Same — Evidence — Burden  of  Proof. 

The  introduction  of  a  tax  deed  in  evidence  casts  upon  the  party  objecting  to 
its  validity  the  burden  of  proving  that  in  fact  no  legal  assessment  has  been 
made. 

3.  Same— Description  of  Lands. 

A  description  of  land  in  the  assessor's  book  and  the  tax-list  by  the  common 
abbreviations  used  to  designate  government  subdivisions  of  land,  sufficiently 
identifies  it. 

4.  Same — Valuation— Omission  of  Dollar-Mark. 

The  omission  of  words  or  marks  to  indicate  dollars  and  cento  as  the  amount 
of  assessment  on  the  assessor's  and  treasurer's  books,  when  the  entries  are  so 
made  that  the  omission  does  not  tend  to  mislead  the  owner  of  the  land  assessed, 
will  hot  render  the  assessment  void. 

5.  Same — Entry  of  Lands  to  Unknown  Owners. 

The  entry  of  lands  on  the  assessor's  book  as  assessed  to  "  owners  unknown  " 
forms  part  of  the  manner  in  which  such  lands  are  to  be  listed  and  assessed,  and 
the  treasurer's  deed  is  conclusive  upon  that  subject  under  the  provisions  of 
section  897  of  Code  of  Iowa. 

6.  Same— Duty  of  Tax-Pater— Clerical  Errors. 

It  is  the  duty  of  a  tax-payer  to  see  tbat  his  property  is  properly  listed  and 
assessed,  and  if  there  are  clerical  errors  to  have  them  corrected,  and,  failing  in 
this,  he  should  not  be  allowed  to  remain  quiet  for  years  and  then  seek  to  es- 
cape payment  of  his  share  of  the  taxes  by  relying  on  some  defect  that  has 
worked  him  no  prejudice.  When  a  defect  or  omission  is  one  of  substance  a 
different  rule  will  apply. 

At  Law. 

Zane  dt  Helhall,  for  plaintiff. 

Joy,  Wright  d  Hudson,  for  defendant. 

Shibas,  J.  In  this  cause  plaintiff  seeks  to  recover  possession  of 
the  E.  £  of  the  N.  W.  \  of  section  14,  township  89  N.,  range  36  W. 
of  fifth  P.  M.,  situated  in  Sac  county,  Iowa,  claiming  to  be  the  owner 
thereof  in  fee-simple,  and  as  evidence  of  his  title  exhibits  a  patent  for 
the  land  from  the  United  States  to  Charles  S.Tewksbury,  an  adjudica- 
tion in  bankruptcy  in  the  United  States  district  court  for  the  Northern 
district  of  Illinois  declaring  Tewksbury  a  bankrupt,  and  a  deed  from 


Jenkins  v.  MoTioue. 


(Circuit  Court,  2T.  D.  Iowa,  W.  D.  1884.) 
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Edward  B.  Richards,  assignee  of  Tewksbury,  to  plaintiff,  conveying  the 
land  in  question.  The  defendant  admits  that  he  is  in  possession  of 
the  land,  and  claims  title  thereto  under  a  tax  sale  of  said  premises 
made  on  the  fifth  day  of  October,  1874,  for  the  delinquent  taxes  for 
the  year  1873.  The  evidence  shows  that  the  treasurer  of  Sac  county 
sold  the  land  on  the  day  named  to  D.  Carr  Early,  and  on  the  twenty- 
first  of  November,  1877,  a  deed  was  executed  to  said  Early  by  the 
treasurer.  Early  subsequently  sold  the  land  to  the  Sac  County  Bank, 
of  whom  the  defendant  purchased  it.  The  rights  of  the  parties  are 
dependent  on  the  validity  of  the  tax  sale  and  deed  made  in  pursuance 
thereof.  On  part  of  plaintiff  it  is  claimed  that  the  sale  made  by  the 
treasurer  of  Sac  county  was  of  no  effect,  because  the  land  was  not 
assessed  or  listed  for  assessment  for  the  year  1873. 

Under  the  provisions  of  section  897  of  the  Code  of  Iowa,  the  treas- 
urer's deed  is  presumptive  evidence  of  the  fact  that  the  property  sold 
for  taxes  has  been  listed  and  assessed,  and  the  introduction  of  the 
deed  in  proper  form  casts  upon  the  other,  party  the  burden  of  prov- 
ing that  in  fact  no  legal  assessment  has  been  made.  The  assessor's 
book  for  Douglas  township,  Sac  county,  in  whioh  the  land  is  situated, 
together  with  the  tax-list,  as  certified  by  the  county  auditor,  have  been 
introduced  in  evidence,  from  which  it  appears  that  the  assessor  of 
the  township,  in  making  the  assessment  for  the  year  1873,  first  en- 
tered upon  his  books  all  the  lands  assessed  against  known  owners, 
and  then  entered  consecutively  the  lands  not  thus  assessed.  The 
assessor's  book  is  in  the  usual  form,  with  a  printed  heading  for  each 
page,  and  ruled  into  columns,  in  which  the  entries  appear  as  follows : 


Owner's  Name. 

Part  of  Section. 

Sectien. 

£ 

a 

8, 

o  . 
•a 

»  p 

Tow 

a 
« 

S 
o 

< 

•2  5 
fi< 

Vak 
La 

«••*•» 

NE.  NE. 

14 

89 

36 

40 

4 

160 

«•••** 

ti 

ii 

•ii 

ii 

ii 

ii 

NE.  NW. 

it 

<i 

ii 

ii 

i> 

ii 

NW.  NW. 

it 

ii 

ii 

ii 

ii 

ii 

SW.  NW. 

it 

!• 

ii 

ii 

ii 

ii 

BE.  NW. 

ii 

Ii 

ii 

ii 

ti 

ii 

Upon  the  tax-list  the  lands  are  entered  in  the  same  way,  with  the 
addition  of  the  amount  of  tax  levied  upon  each  40  which  is  entered 
in  a  column  headed  "consolidated  tax."  In  the  back  part  of  this 
book  is  found  a  summary  of  the  different  taxes  levied,  such  as  state 
tax,  county  tax,  county  school  tax,  etc.,  giving  the  amounts  of  each, 
and  so,  under  the  name  of  each,  township,  appears  a  summary  of  the 
taxes  levied  for  township  purposes.  In  none  of  these  entries  is  the 
dollar  or  cent  mark  used.  Following  these  entries  is  the  tax- war- 
rant, addressed  to  the  treasurer,  and  reciting  that- 
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"  You  are  hereby  required  and  authorized  to  collect  the  foregoing  taxes  for 
the  year  A.  D.  1873,  as  shown  by  the  foregoing  tax-list,  amounting  in  the  ag- 
gregate to  seventy-three  thousand  four  hundred  and  thirty-seven  and  52-100 
dollars,  ($73,437.52-100.)  and  this  shall  be  your  warrant. 

"By  order  of  board  of  supervisors,"  etc. 

On  behalf  of  plaintiff  it  is  claimed  that  the  assessment  of  property 
is  in  the  nature  of  a  jurisdictional  question  lying  at  the  foundation 
of  the  right  to  sell  lands  for  taxes,  and  that  to  sustain  a  tax  sale  and 
deed,  made  in  pursuance  thereof,  it  must  appear  that  there  was  a 
proper  assessment  and  levy  of  a  tax,  and  that  the  first  essential  thereto 
is  a  proper  and  sufficient  description  of  the  land,  when  that  is  the  sub- 
ject of  taxation. 

The  objection  urged  in  the  present  instance  to  the  description  of 
the  land  is  that  in  the  assessor's  book  and  the  tax-list  the  lands  are 
described  as  the  N.  E.  N.  W.  section  18,  etc.,  it  being  claimed  that 
the  court  cannot  know  that  thereby  is  meant  the  north-east  quarter 
of  north-west  quarter  of  section  18.  As  a  general  rule,  a  description 
which  identifies  the  land,  and  is  not  calculated  to  mislead  the  owner, 
is  sufficient,  even  though  in  some  particulars  it  may  be  deficient.  In 
this' case  the  assessor's  book  and  the  tax-list  both  show  that  each 
particular  description  includes  a  40-aore  tract,  which  is  described 
under  the  heading  "Part  of  Section"  as  the  N.  E.  N.  W.  or  the  8.  E. 
N.  W.  of  section  18,  etc.  It  is  clear  that  in  listing  these  lands  for 
assessment  the  assessor  intended  to  use  the  government  subdivis- 
ions, for  this  is  expressly  shown  by  the  heading  over  each  page  in  the 
book.  These  abbreviations  are  in  common  use,  and  it  is  not  possible 
that  the  owner  could  have  been  misled  by  reason  of  the  description 
used  by  the  assessor  in  describing  these  lands.  Taking  the  entire 
description,  it  would,  according  to  common  understanding,  clearly  de- 
fine and  point  out  toe  particular  40  acres  intended  to  be  assessed, 
and  greater  accuracy  than  this  is  not  demanded  under  the  provisions 
of  the  Iowa  statute.  This  exact  point,  as  we  understand  it,  has  been 
authoritatively  settled  by  the  supreme  court  of  Iowa.  Thus,  in  Judd 
v.  Anderson,  51  Iowa,  345,  8.  C.  1  N.  W.  Rep.  677,  the  question  was 
as  to  the  validity  of  an  assessment  and  Bale  made  under  the  descrip- 
tion of  the  "E.  £  8.  \  8.  £  N.  E.  N.  W.  19,  75,  15,"  and  the  court 
held  that  "this  assessment  clearly  authorized  the  sale  of  a  tract  of  land 
in  the  S.  E.  corner  of  the  N.  E.  ±  of  the  N.  W.  \  of  section  19,*  etc.  It 
follows,  therefore,  that  the  objection  to  the  description  of  the  property 
as  found  upon  the  assessor's  book  and  the  tax-list  is  not  well  taken. 

Plaintiff  further  claims  that  the  assessment  in  question  is  void  by 
reason  of  the  fact  that  there  is  no  word  or  mark  prefixed  to  the  fig- 
ures representing  the  value  of  the  property  upon  the  assessor's  and 
treasurer's  books,  and  that  these  figures  are  therefore  literally  mean- 
ingless, and  hence  that  there  has  not  been  an  assessment  of  the  realty. 
In  support  of  this  proposition  are  cited  the  cases  of  Lawrence  v.  Fast, 
20  111.  338;  Lane  v.  Bommelmm,  21  III.  147;  Braly  v.  Seaman,  30 
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•Cal.  610;  People  v.  Savingt  Union,  81  Cal.  183,  and  other  decisions 
based  thereon.  In  Illinois  it  is  held  that  the  omission  of  a  word  or 
mark  to  indicate  that  dollars  or  cents  are  meant  is  fatal  to  the  valid- 
ity of  a  judgment  rendered  under  the  statute  of  that  state,  ascertain- 
ing the  amount  of  taxes  levied.  In  Chickering  v.  Faile,  88  111.  842,  it 
is  stated  that  this  ruling  is  confined  solely  to  the  statutory  judg- 
ment required  to  be  entered,  and  is  not  to  be  applied  to  the  valuation 
made  by  the  assessor;  and  that,  as  applied  to  the  judgment,  it  was  so 
ruled  by  reason  of  the  requirement  of  the  statute  that  the  judgment 
should  fix  the  amount  dne.  In  the  leading  case  in  California,  to- wit, 
People  v.  Savings  Union,  31  Cal.  132,  suit  was  .brought  to  recover 
judgment  for  the  amount  of  the  taxes,  and  the  decision  was  that  the 
omission  of  the  dollar-mark  rendered  the  assessment  void.  Each 
case,  as  it  arises,  must,  of  necessity,  be  largely  dependent  upon  the 
special  facts  upon  which  it  is  based,  and  the  object*  and  purpose  of 
the  proceeding. 

In  the  case  now  before  the  court  the  plaintiff  is  in  reality  seeking 
to  maintain  the  proposition  thai  the  realty  he  owned  in  Sac  county, 
in  1873,  should  be  freed  from  all  taxation  for  that  year,  because  of 
the  omission  cf  the  dollar-mark  as  a  prefix.  It  is  not  shown  or 
claimed  that  the  omission  of  the  dollar-mark  in  any  way  actually  mis- 
led the  plaintiff,  or  prevented  him  from  paying  whatever  sum  was 
properly  assessed  upon  his  property.  There  is  nothing  in  the  evi- 
dence which  would  even  tend  to  support  the  idea  that  if  the  dollar- 
mark  had  been  prefixed  to  the  figures  found  in  the  columns  containing 
the  valuation  and  amount  of  tax  assessed  on  these  lands,  the  plain- 
tiff would  have  paid  such  sums.  The  evidence  shows  that  the  as- 
sessor, the  board  of  equalization,  the  supervisors,  and  county  treasurer 
all  acted  in  good  faith  in  treating  these  figures  as  indicating  dollars 
and  cents.  The  books  show  that  the  board  of  equalization  ohanged  the 
valuation  of  the  lands  with  others,  reducing  the  total  value  of  each  40 
from  $160  to  $153.  These  figures  are  found  in  the  oolumns  headed 
"Value  of  Land."  Upon  the  latter  valuation,  as  found  in  the  tax-list, 
there  is  calculated  the  amount  of  consolidated  tax  due  upon  each  40, 
the  rate  of  taxation  being  44  mills,  as  appears  from  the  heading  on 
each  page.  The  amount  of  tax  is  carried  out  in  the  proper  column, 
which  is  divided  by  lines  such  as  are  in  ordinary  use  for  writing 
therein  dollars  and  cents,  and  the  figures  are  written  in  the  columns 
that  they  would  be  if  the  purpose  was  to  indicate  the  sum  of  $6.73. 
Ab  already  stated,  the  aggregate  amounts  of  the  several  classes  of 
taxes  are  brought  together  on  pages  288  and  289  of  the  tax-list  in 
the  following  form : 


Teachers'  tax, 
School-house  tax, 
Contingent  tax,  - 
Road  tax, 
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-  65859 
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The  Code  of  Iowa,  §  2075,  declares  "that  the  money  of  account  of 
this  state  is  the  dollar,  cent,  mill,  and  all  public  accounts,  and  the 
proceedings  of  all  courts  in  relation  to  money,  shall  be  kept  and  ex- 
pressed in  money  of  the  above  denomination."  Knowing,  therefore, 
that  the  public  accounts  of  the  state  are  required  to  be  kept  under  the 
denomination  of  dollars,  cents,  and  mills,  would  it  not  be  apparent 
to  even  a  oasual  observer  that  these  several  amounts  must  mean  dol- 
lars and  cents. 

In  the  argument  it  was  urged  that  it  could  not  be  known  whether 
these  several  sums  meant  dollars  and  cents,  or  cents  and  mills. 
Bearing  in  mind  that  the  headings  of  the  several  pages  of  the  assess- 
ors' book  and  tax-list  clearly  show  that  these  figures  are  intended  to 
express  values  in  money,  and  that  by  statute  it  is  required  that  in 
these  public  records  values  shall  be  expressed  under  the  denomina- 
tion of  dollars,  cents,  and  mills,  and  assuming  that  the  county  offi- 
cials had  knowledge  enough  to  write  down  the  figures  in  the  mode, 
usually  employed  in  expressing  values  by  those  denominations,  no 
one  could  be  in  doubt  as  to  the  true  intent  and  meaning  of  the  6uma 
entered  upon  these  books. 

In  the  warrant  addressed  to  the  treasurer  which  is  found  on  pages 
288  and  289  of  the  tax-list  is  set  forth  the  total  amount  of  the  taxes, 
the  same  being  written  out,  as  well  as  stated  in  figures  with  the  dol- 
lar prefix,  which  faqt  shows  clearly  that  the  board  of  supervisors 
recognized  these  figures  as  representing  dollars  and  cents,  and  each 
tax-payer  could,  by  an  examination  of  the  assessor's  book  and  the 
tax-list,  satisfy  himself  of  the  true  meaning  of  these  figures.  It  is 
the  duty  of  the  tax-payer  to  see  that  his  property  is  properly  listed 
and  assessed,  and  if  there  are  clerical  errors  or  omissions  in  the  as- 
sessment or  other  proceedings,  he  can  readily  have  the  same  cor- 
rected, if  he  so  wishes.  Failing  in  so  doing,  he  should  not  be  per- 
mitted to  remain  quiet  for  years  and  then  seek  to  escape  payment  of 
his  share  of  the  taxes  by  reliance  on  some'  defect  which  has  worked 
him  no  prejudice.  Of  course,  if  the  defeot  or  omission  is  one  of  sub.- 
stance  then  a  different  rule  will  apply. 

It  is  also  claimed  that  the  omission  of  the  words  "owners  un- 
known," from  the  head  of  the  page  in  the  assessor's  book,  invalidates 
the  assessment  and  sale  of  the  property.  Section  826  provides  that 
"when  the  name  of  the  owner  of  any  real  estate  is  unknown,  it  shall 
be  lawful  to  assess  such  real  estate  without  connecting  therewith  any 
name,  but  inscribing  at  the  head  of  the  page  the  words  '  owners  un- 
known,' etc.  The  evidence  in  this  case  shows  that  the  assessor  did, 
in  fact,  enter  the  lands  in  question  upon  his  book  without  connecting 
therewith  any  name,  did  fix  the  value  of  the  land  for  purposes  of  tax- 
ation, and  that  the  lands,  with  the  proper  valuation,  were  entered 
upon  the  tax-list  and  tho  amount  of  the  various  taxes  was  properly 
entered  therein.  Without  considering  the  question  whether  the  pro- 
vision of  the  section  directing  the  entry  of  the  words  "owners  un- 
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known"  at  the  head  of  the  page  is  not  to  be  deemed  merely  directory, 
it  seems  olear  that  such  entry  forms  part  of  the  manner  in  which  the 
property  of  unknown  owners  is  to  be  listed  and  assessed,  and  that, 
consequently,  the  treasurer's  deed  is  conclusive  upon  that  subject, 
under  the  provisions  of  section  897  of  the  Code  of  Iowa.  Thus,  in 
Robinson  v.  First  Nat.  Bank,  48  Iowa,  354,  it  is  ruled  that — 

"The  tax  deed  is  conclusive  evidence  of  the  regularity  of  the  manner  of  the 
assessment,  listing,  and  levy  of  taxes.  It  is  prima  faoie  evidence  of  the  fact 
of  assessment,  listing,  and  levy,  but  conclusive  evidence  that  the  manner 
thereof  accords  with  the  law.  *  *  *  The  objection  admits  these  acts,  but 
is  based  upon  the  ground  that  they  are  not  regularly  performed,  in  that  the 
description  of  the  property  upon  the  tax-list  was  not  sufficient,  and  that  the 
valuation  and  tax  upon  several  separate  tracts  were  in  gross.  These  are  mat- 
ters that  pertain  to  the  manner  of  assessment,  listing,  and  levying,  and  are 
regarded  by  the  law  as  conclusively  established  by  the  deeds." 

As  none  of  the  objections  to  the  validity  of  the  treasurer's  deed, 
and  the  assessment  and  sale  upon  which  it  is  based,  are  sustained, 
it  follows  that  the  defendant  has  made  out  a  good  title  thereunder  to 
the  land  in  question,  and  that,  consequently,  plaintiff  fails  in  this  ac- 
tion. 

Judgment  will  therefore  be  entered  dismissing  the  action  at  cost  of 
plaintiff. 


In  re  Deputy  Marshals.1 

{Circuit  Court,  E.  D.  Missouri.   November  4,  1884.) 

L  Elections — Appointment  of  Spboiaii  J)epotv  Marshals  —  Section  2021, 
Rev.  St.,  Construed— Constitutional  Law. 

Section  2021  authorizes  the  appointment  of  special  deputy  marshals  under 
the  circumstances  therein  specified,  whether  supervisors  of  elections  have  been 
appointed  or  not,  and  is  constitutional. 

2.  Sake— Discretion  of  Marshal.. 

fiemble,  that  it  is  for  the  marshal  to  determine,  when  requested  to  appoint 
special  deputies,  whether  their  appointmont  is  necessary  or  not. 

3.  Same— Duties  of  Special  Deputies. 

Semble,  that  where  no  supervisors  of  elections  have  been  appointed,  deputy 
marshals  may,  without  process,  arrest  any  one  who  votes  or  attempts  to  vote 
illegally,  and  may  forcibly  resist  efforts  to  drive  people  away  from  the  polls, 
and  keep  order,  but  they  have  no  authority  to  prevent  any  one  from  voting, 
nor  can  they  interfere  with  judges  of  elections  or  clerks  in  the  discharge  of 
their  duties. 

A  petition  signed  by  a  number  of  citizens  having  been  presented 
to  Mr.  J.  E.  D.  Cousins,  United  States  marshal  for  the  Eastern  district 
of  Missouri,  requesting  him  to  appoint  special  deputies  to  attend  the 
polls  during  the  general  election  to  be  held  November  4,  1884,  he 
appeared  in  court  on  November  3,  1884,  with  a  number  of  deputies 

» Reported  by  Benj.  P.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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whom  he  desired  to  have  sworn  in.  James  Carr,  David  P.  Dyer,  and 
Graham  Frost,  attorneys,  thereupon  objected  to  the  swearing  in  of 
such  deputies  upon  the  ground  that  the  aot  providing  for  the  appoint- 
ment of  special  deputies  is  unconstitutional,  and,  moreover,  only  per- 
mits the  appointment  of  such  deputies  in  cases  where  supervisors  of 
elections  have  been  appointed. 

The  Revised  Statutes  of  the  United  States  (sections  2011-2020) 
provide  for  the  appointment  of  supervisors  of  elections  by  United 
States  circuit  courts  when  their  appointment  is  applied  for  as  therein 
provided,  "prior  to  any  registration,"  and  authorizes  and  requires 
them  "to  attend  at  all  times  and  places  fixed  for  the  registration  of 
votes,"  and  "at  all  places  for  holding  elections,"  and  prescribe  their 
duties.  Seotiou  2021  further  provides  that  "wherever  an  election  at 
which  representatives  or  delegates  in  congress  are  to  be  chosen  is 
held  in  any  city  or  town  of  twenty  thousand  inhabitants  or  upwards, 
the  marshal  for  the  district  in  which  the  city  or  town  is  situated 
shall,  on  the  application  in  writing  of  at  least  two  citizens,  etc.,  ap- 
point speoial  deputy  marshals,  whose  duty  it  shall  be,  when  required 
thereto,  to  aid  and  assist  the  supervisors  of  election  in  the  verifica- 
tion of  any  list  of  persons  who  may  have  registered  or  voted;  to  at- 
tend in  such  election  district  or  voting  precinct  at  the  times  and 
places  fixed  for  the  registration  of  voters,  and  at  all  times  and  places 
•  when  and  where  the  registration  may  by  law  be  scrutinized  and  the 
names  of  registered  voters  be  marked  for  challenge;  and  also  to  at- 
tend, at  all  times  for  holding  elections,  the  polls  in  such  district  or 
precinct."  Section  2022  provides  that  "the  marshal  and  such  spe- 
oial deputies  shall  keep  the  peace,  and  support  and  protect  the  su- 
pervisors of  elections  in  the  discharge  of  their  duties,  and  preserve 
order  at  such  places  of  registration  and  at  such  polls ;  prevent  fraud- 
ulent registration  an4  fraudulent  voting  thereat,  or  fraudulent  con- 
N  duct  on  the  part  of  any  officer  of  election,  and  *  *  *  take  into 
justody,  with  or  without  process,  any  person  who  commits  or  attempts 
or  offers  to  commit  any  of  the  acts  or  offenses  prohibited  herein,  or 
who  commits  any  offense  against  the  laws  of  the  United  States, "  etc. 

James  Carr,  David  P.  Dyer,  and  Graham  Frost,  pro  se. 

.Brewer,  J.,  (orally.)  This  is  rather  an  informal  proceeding,  and 
yet  it  may  be  fair,  and  probably  is,  for  us  to  state  the  views  that  we 
have  of  these  questions.  In  reference  to  the  construction  of  the  act, 
my  brother  Treat  and  I  differ.  I  shall  not  undertake  to  express  his 
views,  because  he  can  do  so  much  more  forciby  than  I  can,  and  more 
clearly.  I  will  simply  state  the  conclusion  to  which  I  have  come  from 
my  examinations  during  the  last  week,  for  my  attention  was  called  to 
this  matter  only  a  week  ago  by  your  marshal.  I  do  not  think  that 
the  appointment  of  deputy  marshals  depends  upon  the  fact  that  super- 
visors have  been  heretofore  appointed.  As  I  read  that  statute  there 
are  two  separate  matters  provided  for:  the  appointment  of  super- 
visors, which  is  done  by  the  court,  and  the  appointment  of  deputy 
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marshals,  which  is  done  by  the  marshal,  and  which  is  done  whenever 
an  application  is  made  by  a  certain  number  of  citizens.  Though  the 
court  should  have  appointed  supervisors,  it  would  not  follow  from  that 
that  the  marshal  had  any  authority  to  appoint  deputy  marshals.  They 
do  not  follow  as  a  matter  of  course.  They  are  not  part  of  the  ma- 
chinery which  is  set  in  motion  by  the  appointment  of  supervisors. 
You  may  appoint  all  the  supervisors  asked.  They  may  be  qualified 
and  discharge  their  duties.  Unless  the  marshal  is  requested  to  ap- 
point he  has  nothing  to  do. 

Section  2021  provides  that  upon  the  application  of  certain  oitizens 
the  marshal  shall  act;  not  that  whenever  supervisors  have  been  ap- 
pointed the  marshal  shall  appoint  deputies  to  assist  them,  but  that 
whenever  a  certain  application  is  made  he  shall  appoint  deputies. 
Now,  as  to  that  matter,  my  brother  Treat  differs  from  me.  He  will 
give  his*view8  directly.  While  I  think  the  marshal  had  the  right  to 
appoint  deputy  marshals,  whether  it  was  a  wise  policy  or  not  was  for 
him  to  determine.  Although  a  comparative  stranger,  as  I  am,  and 
not  qualified  to  express  a  very  clear  judgment,  perhaps,  as  to  whether 
it  was  wise  or  not,  yet,  from  the  past  reputation  of  this  city,  I  do  not 
think  any  one  need  to  anticipate  trouble  at  the  coming  election.  This 
city  has  maintained  a  good  reputation  in  the  past,  and  from  my  knowl- 
edge of  the  character  of  the  people  whom  I  have  met  I  am  led  to  think 
there  will  be  no  trouble  in  the  future.  But  that  is  a  matter  for  the 
marshal  himself.  He  is  better  posted  as  to  the  situation  here  than 
I  am. 

I  am  free  to  say  that  I  think  these  instructions  which  he  has  issued 
go  too  far.  If  supervisors  were  in  existence,  if  they  had  been  ap- 
pointed to  take  charge  of  the  election,  their  functions  would  be  much 
vaster  than  those  of  deputy  marshals,  and  when  there  are  no  super- 
visors the  duties  of  the  deputy  marshals  are  very  limited  in  their  nat- 
ure. I  do  not  think  that  they  can  interfere  with  any  judge  or  clerk 
of  election.  Indeed,  I  doubt  whether,  as  this  is  a  state  election, — al- 
though a  president  and  congressmen  are  to  be  voted  for, — I  doubt 
whether  congress  has  the  power  to  vest  in  supervisors  or  any  one  else 
the  power  to  take  the  judges  and  clerks  of  election  away  from  a  pre- 
cinct and  intercept  the  election.  But  whether  it  has  or  not  is  im- 
material here.  The  supervisors  are  not  in  existence,  and  I  am  very 
clear  that  the  deputy  marshals  have  no  power  to  interfere  with  either 
a  judge  or  a  clerk  of  election  in  any  way,  shape,  or  manner.  They 
have  no  power  to  demand  admittance  into  the  election-room.  That 
power  is  committed  simply  to  supervisors.  They  must  stand  outside, 
along  with  other  people.  As  to  their  functions,  what  are  they  ?  To 
preserve  order  at  the  place  of  registration  and  at  the  polls.  That  is 
one  thing.  To  take  into  custody,  with  or  without  process,  any  person 
who  commits  or  attempts  to  commit  any  of  the  acts  or  offenses  pro- 
hibited in  the  federal  statutes. 

Under  that  provision,  I  think  that  about  all  they  oan  do  is,  if  a 
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man  offers  to  vote  and , does  vote  illegally,  they  are  not  obliged  to  wait 
for  process,  but  can  arrest  that  man.  That  is  not  interfering  with 
the  election.  It  is  simply  arresting  a  man  who  is  an  illegal  voter, 
or  who  is  attempting  to  cast  an  illegal  vote,  who  has  violated  the 
laws  of  the  United  States  and  is  liable  to  prosecution.  They  may 
help  to  keep  the  peace.  I  do  not  mean  by  that  if  there  happens  to 
be  a  Btreet  fight  they  can  become  policemen  to  arrest  the  men  thus 
engaged.  That  it  is  a  duty  that  devolves  upon  the  state  authorities, 
to  punish  all  assaults  and  batteries,  and  prevent  street  fights.  But 
they  may  interfere  to  keep  the  peace  if  crowds  should  come  to  drive 
away  voters  from  the  polls.  They  may  resist  that,  because  that  is 
necessary  to  preserve  the  elective  franchise  to  those  who  are  entitled 
to  it;  but  when  you  go  beyond  that,  it  seems  to  me,  they  have  noth- 
ing in  the  world  to  do.  As  to  determining  who  is  entitled  or  who  has 
the  right  to  vote,  that  is  for  the  judges  of  election.  Whether  they  de- 
cide rightfully  or  wrongfully  is  a  matter  with  which  the  deputy  mar- 
shals have  nothing  to  do.  They  are  not  vested  with  judicial  functions 
to  arrest  or  to  interfere  with  the  judge  or  the  clerk  in  the  discharge 
of  their  duties.  They  can  stay  outside  the  polls.  While  they  may 
arrest  a  man  who  casts  an  illegal  vote,  or  attempts  to  cast  an  il- 
legal vote,  and  take  him  before  a  United  States  commissioner,  or,  if 
there  is  an  attempt  to  drive  people  away  from  the  polls  and  pre- 
vent them  from  voting,  they  may  resist  all  such  efforts  and  thereby 
keep  the  peace;  yet,  whenever  they  go  beyond  that,  they  transcend 
their  lawful  authority.  So,  I  conceive,  these"  instructions  are  liable 
to  misconstruction.  A  marshal  might  think,  under  these  instruc- 
tions, that  if  a  judge  should  refuse  to  receive  a  vote  which  he  thought 
ought  to  be  received,  he  could  arrest  the  judge  and  take  him  away. 
That  cannot  be  done.  The  judges  are  amenable  to  the  state  and 
federal  law,  and  if  they  act  wrongfully  may  be  punished;  but  you 
cannot  stop  an  election.  Tou  cannot  take  them  away  from  the  polls. 
You  cannot  arrest  them  during  the  day,  or  until  they  have  finished 
the  count.  They  have  a  right  to  stay  at  the  polls,  and  the  deputy 
marshals  have  nothing  whatever  to  do  with  them.  So  you  can  see 
the  duties  of  these  deputy  marshals  are  limited  in  their  nature,  and, 
if  the  city  maintains  its  ordinary  reputation  for  peacefulness,  it  is 
probable  they  will  have  as  little  to  do  with  the  election  as  I  shall. 

Mr.  Dyer.  There  is  one  matter  that  I  would  like  to  call  the  at- 
tention of  the  court  to..  As  I  have  said,  voters  are  registered  in  the 
oity.  The  question  is,  who  is  to  decide  whether,  when  a  man  offers 
to  vote,  he  is  an  illegal  voter  or  not  ? 

The  Court,  (Judge  Brewer.)  Unquestionably,  the  judges  of  election 
decide  that  entirely.  The  marshals  have  nothing  to  say  as  to  whether 
that  vote  shall  go  in  or  not.  If  a  deputy  marshal  thinks  a  vote  is 
illegal  he  has  no  power  to  interfere.  He  can  arrest  the  man  after 
he  has  voted,  and  take  him  before  a  United  States  commissioner  and 
have  him  examined ;  but  he  cannot  arrest  the  man  when  in  the  act 
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of  voting,  or  say  that  he  shall  not  vote.  This  ,is  a  question  for  the 
judges. 

Treat,  J.,  (oraUy,)  dissenting.  It  "was  not  my  purpose,  as  the  cir- 
cuit .judge  is  here,  whose  views,  of  course,  override  any  I  may  express, 
to  consider  this  matter.  An  application  was  made  to  me,  it  was  said, 
though  I  did  not  hear  it,  to  swear  in  these  marshals.  ,  Looking  back 
to  the  old  section,  782,  I  declined.    I  still  decline. 

1.  Because  I  deny,  toto  ccelo,  that  the  marshal,  under  the  circum- 
stances presented  to  this  court,  has  the  right  to  appoint  special  dep- 
uty marshals  for  the  purposes  stated.  The  act  is  an  entirety,  and 
it  is  to  me  a  novel  method  of  construction  that  you  can  tear  one 
section  out  of  the  body  of  an  act  and  make  a  new  body  of  law  in  re- 
spect thereto.  The  act  is  clear  in  itself.  The  application  must  be 
made  to  the  oirouit  judge  at  the  time  sitting.  What  is  the  business 
of  the  supervisors  therein  to  be  named  ?  To  supervise  the  registra- 
tion. There  is  a  registration  law  here.  If  any  frauds  are  to  be  com- 
mitted, primarily,  they  would  be  committed  through  fraudulent  reg- 
istration. Hence  the  aot  prescribes,  before  the  registration  closes, 
upon  application  to  the  circuit  judge,  the  supervisors  shall  be  ap- 
pointed therefor.  Having  been  appointed,  they  shall  supervise  the 
registration  and  attend  the  polls,  being  of  opposite  parties,  to  pre- 
serve impartiality  of  proceedings.  They  may  proceed  to  act  in  con- 
nection with,  and  have  as  aids  thereto,  marshals.  But  who  is  to 
conduct  this  as  far  as  the  federal  government  is  ooncerned  ?  Sec- 
tion 2026  states  that  the  chief  supervisor  shall  issue  his  direc- 
tions and  instructions  in  regard  to  the  duties  of  supervisors,  etc. 
Nothing  of  the  kind  has  been  done.  How  would  the  district  judge, 
called  upon  to  administer  an  oath  to  one  of  these  special  deputy 
marshals,  administer  such  an  oath  ?  What  is  the  oath  that  he  is  to 
administer?  To  aid  a  supervisor,  and  do  sundry  and  divers  other 
things.  But  there  are  no  supervisors.  Is  not  that  a  fallacy  on  the 
face  of  it,  and  an  absurdity,  to  ask  them  to  swear  to  do  a  thing  that 
is  an  impossibility  ?  So  you  may  run  through  the  whole  of  the  aot. 
From  the  beginning  to  the  end  it  is  a  system  of  itself,  beginning  with 
the  application  to  the  cirouit  judge  to  appoint  a  supervisor,  and  the 
details  are  all  in  the  act  in  regard  to  the  registration  lists,  which  the 
chief  supervisor  is  to  have  presented  to  him,  so  that  he  may,  through 
the  other  supervisors,  see  at  every  election  precinct  whether  a  man 
who  is  voting  has  the  right  to  vote.  The  whole  machinery  is  per- 
fect in  itself.  But  if  you  attempt  to  tear  out  of  the  whole  body 
of  the  act  and  commit  to  a  marshal  an  arbitrary  and  absolute  au- 
thority, irrespective  of  all  these  matters,  such  as  is  contemplated  by 
this  proceeding,  then,  as  I  think,  you  have  not  what  congress  con- 
templated in  regard  to  the  matter,  but  you  have  created  a  new  and 
arbitrary  operation  of  the  law.  I  cannot,  by  any  mode  of  reasoning 
by  which  I  can  determine  the  construction  of  this  act,  come  to  any 
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other  conclusion  than  that  the  aet  of  the  marshal  in  appointing  these 
special  deputies  is  utterly  void  from  the  beginning,  under  the  pres- 
ent condition  of  affairs,  and  every  deputy  marshal  who  acts  there 
under  his  appointment  is  no  more  than  any  private  eitizen  who  ap- 
pears, and  must  take  the  consequences  of  his  conduct;  and  if  he  were 
to  be  brought  before  me,  with  my  present  views  of  the  case,  I  should 
treat  him  as  \  would  any  private  citizen  who  was  interfering  with 
matters  in  which  he  had  no  official  concern. 

That  is  my  view  positively  and  clearly.  Then,  again,  in  regard  to 
the  question  of  accounting  which  will  follow.  The  marshal  may  pre- 
sent his  accounts  here,  and  I  am  free  to  say,  if  I  have  to  pass  upon 
them,  I  shall  not  allow  one  sixpence  for  any  such  purpose,  because  I 
believe  he  has  no  authority  to  act  under  any  circumstances  whatever. 
I  think  it  would  be  a  perfect  usurpation.  I  think  they  would  be  out- 
side of  the  law.  That  is  my  judgment,  and  I  am  as  clear  upon  that 
point  as  upon  anything  I  ever  had  to  determine  judicially. 

There  is  another  question  underneath  all  this  about  which  I  shall 
have  nothing  to  say,  but  if  any  gentleman  wishes  to  know  the  law  in 
regard  to  it  I  would  refer  him  to  the  case  of  U.  S.  v.  Ferreira,  13  How. 
40,  which  follows  the  decisions  of  the  United  States  supreme  court 
from  1792  till  the  present  day.  I  do  not  choose  to  go  into  that  mat- 
ter, however,  but  simply  to  sharply  define  my  own  views,  which  are : 
that  no  application  having  been  made  to  the  oirouit  judge  for  super- 
visors of  registration,  therefore,  as  there  are  no  supervisors,  the  mar- 
shal has  no  authority  to  appoint  special  deputy  marshals  with  regard 
to  the  eleotion,  because  they  are  to  act  as  aids  of  the  supervisors,  and, 
there  having  been  no  supervisor,  the  time  has  gone  by  when  such  ac- 
tion can  be  taken ;  and  I  believe  all  that  has  been  done  is  absolutely 
null  and  void,  and  that  any  action  taken  by  these  parties  will  be  no 
more  than  action  taken  by  a  private  citizen,  and  I  shall  allow  no  ac- 
counts that  may  be  presented  to  me  in  payment  of  their  services. 

Brewer,  J.  As  I  stated,  there  is  a  very  marked  difference  of  opin- 
ion between  my  brother  Treat  and  myself,  and  I  knew  that  I  could 
not  express  his  views  as  eloquently  as  he  has  done. 

It  was  then  atked  before  whom  the  special  deputies  should  take 
their  oath  of  office  if  appointed.  Judge  Brewer  replied  that  any 
United  States  commissioner  could  administer  the  requisite  oath. 
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Odell  and  others  v.  Stout  and  others.1 


(Uireuit  Court,  S.  D.  Ohio,  W.  D.   October,  1884.) 


1.  Patents— Reissues— Enlarging  Claims—  Combination— Parts. 

The  introduction  into  reissued  letters  patent  of  claims  for  the  patentable 
parts  of  the  combination  claimed  in  the  original  letters,  does  not  invalidate  the 
reissued  letters,  if  the  patentee  was  the  first  inventor  of  the  patentable  parts 
claimed,  although  the  original  patent  was  for  the  combination  alone,  so  de- 
scribed and  claimed  that  the  parts  were  not  to  be  used  separately,  but  together 
and  simultaneously.  , 

2.  Same— Limits  of  Rule. 

A  patentee  may,  under  proper  circumstances,  by  reissuo.  enlarge  his  claims 
so  as  to  make  them  extend  to  the  limits  of  his  invention,  but  he  is  bound  by 
-    those  limits. 

8.  Same— When  Claims  mat  be  Enlarged. 

MiUer  v.  Bros*  Co.  104  U.  8.  350,  James  v.  Campbell,  Id.  371,  and  later  cases 
decided  by  the  supreme  court,  distinctly  recognize  that  the  claims  of  an  orig- 
inal patent  may  be  enlarged  by  reissue  to  include  the  entire  invention  and  its 
distinct  patentable  features ;  provided — First,  that  there  be  no  unreasonable  de- 
lay in  applying  for  the  reissue;  and,  second,  that  between  the  date  of  the  orig- 
inal patent  and  that  of  the  application  for  the  reissue,  rights  which  would  be 
recoguized  in  favor  of  others  have  not  intervened. 

4.  Same— Within  what  Time  Application  to  be  Made— What  is  a  Reason- 

able Time. 

There  is  no  rule  fixing  the  precise  time  within  which  application  for  a  re- 
issue must  be  made.  What  is  a  reasonable  time,  is  a  question,  when  a  reissue 
is  attacked,  to  be  decided  by  the  court  upon  the  case  presented.  The  rule  is 
equitable,  and  therefore  flexible,  and  to  be  applied  according  to  equity. 

5.  Same—  Date  op  Invention— Drawings. 

Drawings  made  by  an  inventor,  prior  to  his  application  for  a  patent,  carry 
date  of  invention  back,  if  reasonable  diligence  in  applying  for  a  patent  is  shown. 
But  they  will  not  supersede  a  patent  granted  to  another  in  the  mean  time  for 
the  same  invention. 

6.  Same — Reissues — Effect  upon  Other  Claims  of  Invaliditt  of  One. 

The  invalidity  of  one  of  the  claims  of  a  reissued  patent  does  not  invalidate 
the  entire  reissue,  provided  the  invalid  claim  was  made  in  good  faith.  Where 
it  appears  that  claims  in  a  reissued  patent  were  made  to  broaden  the  invention, 
and  thereby  to  cover  intermediate  inventions  or  improvements,  the  fraud  may 
so  vitiate  all  tho  claims  in  the  reissued  patent  that  all  will  be  held  to  be  void. 
But  one  claim  in  a  reissue  may  be  void  without  necessarily  invalidating  the 
other  claims. 

7.  Patent  Suits — Infringement — Abandonment — Injunction. 

If  a  defendant  has,  hefore  suit  brought,  abandoned  the  manufacture  and  sale 
of  an  infringing  machine,  and  the' court  is  satisfied  that  the  abandonment  was 
in  good  faith,  and  final,  an  injunction  ought  not  to  be  granted.  But  if  the 
defendant,  after  such  abandonment,  has  engaged  in  the  manufacture  and  sale 
of  another  machine,  which  is  also  an  infringing  machine,  and  suit  is  brought 
for  both  infringements,  the  court  will  retain  the  whole  cause  under  its  control, 
and  make  the  injunction  and  order  to  account  to  apply  to  the  manufacture  and 
sale  of  both. 

8.  Patents — Odell  Patent  for  Roller-Mills. 

The  first  claim  of  reissued  letters'  patent  No.  10,139,  granted  to  complainant 
Odell,  June  22,  1882,  for  an  improvement  in  roller-mills  for  crushing  or  grind- 
ing grain,  middlings,  and  other  material,  held  to  be  invalid;  the  second  and 
fourth  claims  sustained.  Complainants  required  to  file  a  disclaimer  of  the 
first  claim,  hefore  decree,  and  the  decree  for  an  injunction  and  account  to  be 
without  costs. 

IReported  by  J.  C.  Harper,  Esq.,  of  ttw  Cincinnati  bar. 
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In  Equity. 

Wood  d  Boyd,  for  complainants. 

Stem  <t  Peck  and  L.  Hill,  for  defendants. 

Before  Matthews,  Justice,  and  Sage,  J. 

Sage,  J.  Letters  patent  No.  250,934,  for  an  improvement  in 
roller-mills  for  crushing  or  grinding  grain,  middlings,  and  other 
material,  were  issued  December  13,  1881,  and  reissued  (No.  10,139) 
June  22,  1882,  to  the  complainant  Odell,  who,  (with  the  Stillwell  & 
Bierce  Manufacturing  Company,  his  licensees,)  6ues  for  infringement. 
The  object  of  the  invention  is  stated  in  the  specification  to  be  to  ad- 
just the  outer  crushing  or  grinding  rolls  to  or  from  the  inner  ones, 
and  simultaneously  to  open  or  close  the  spouts  or  channels  which 
control  the  discharge  of -grain  from  the  hopper  to  the  feed  rolls. 

The  first  claim  in  the  reissued  letters  patent  is  as  follows : 

"In  a  roller-mill,  the  combination  of  the  hopper-gate  mechanism  on  both 
sides  of  the  machine  with  a  through  shaft,  lever  mechanism  connecting  the 
parts  to  operate. the  gates  simultaneously,  and  a  single  hand-lever,  substan- 
tially as  and  for  the  purpose  described." 

The  drawings  show  a  double  milt.  The  hopper  is  divided  by  a 
partition.  Under  each  side  of  the  hopper  is  a  set  of  rolls  to  which 
the  grain  is  delivered  by  means  of  a  feed-spout.  Gates  or  slides, 
moving  vertically  inside  the  hopper,  open  and  olose  the  aperture 
leading  to  the  feed-spouts.  These  gates  are  connected  by  rods  with 
a  through  shaft,  J,  located  above  the  center  of  the  space  between  the 
two  sets  of  rolls,  and  parallel  with  them,  and  connected  also  with  a 
single  hand-lever,  K.  By  the  movement  of  this  lever  to  or  from  the 
operator  the  gates  are  closed  and  opened. 

Claim  2  is  as  follows : 

"In  a  roller-mill,  the  combination  with  the  adjustable  rolls  and  journals 
of  transverse  shaft,  h,  through  shaft,  J,  link  mechanism  connecting  said 
shafts,  and  a  single  hand-lever,  K,  connected  with  the  through  shaft,  for 
simultaneously  adjusting  both  sets  of  rolls  by  a  single*lever  movement,  sub- 
stantially as  described." 

The  outer  grinding  rolls  are  journaled  in  vibrating  arms,  so  con- 
nected on  each  side  of  the  mill,  by  transverse  horizontal  shafts,  with 
the  hand-lever,  K,  that  by  the  movement  of  that  lever  the  rolls  are 
thrown  apart,  (or  spread,)  or  brought  into  contact,  (or  set,)  simulta- 
neously with  the  opening  or  closing  of  the  hopper  gates.  The  trans- 
verse shafts  are  provided  with  coiled  springs,  which  form  a  yielding 
bearing  for  the  outer  rolls,  so  that  they  may  give  from  their  grinding 
position  and  permit  the  passage  of  any  hard  foreign  substance  which 
would  otherwise  injure  the  rolls.  » 

Claim  3  is  not  involved. 

Claim  4  is  as  follows: 

"In  a  roller-mill  the  combination,  with  the  adjustable  crushing  rolls  and 
the  gates  or  slides  which  control  the  passage  of  grain  from  the  hopper,  of  a 
single  through  shaft,  J,  a  single  hand-lever,  K,  and  mechanism  connecting 
the  crushirg  rolls  and  the  gates  or  slides  with  the  through  shaft  and  hand- 
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lever,  substantially  as  described,  whereby  a  single  movement  61  tie  lever 
simultaneously  adjusts  the  rolls  and  the  gates  or  slides,  as  set  forth." 

The  fifth  and  sixth  claims  do  not  differ  from  the  fourth,  ezoepting 
in  form  of  statement. 

The  defenses  relied  upon  will  be  considered  in  the  order  convenient 
for  the  purposes  of  this  decision.  It  is  argued  that  the  reissued  let- 
ters are  invalid  for  the  reason  that  the  original  letters  were  neither 
invalid  nor  inoperative,  nor  is  the  specification  of  the  original  letters 
defective.  It  is  admitted  that  the  specification  of  the  reissue  does  not 
differ  substantially  from  that  of  the  original,  nor  do  the  claims,  ex- 
cepting that  the  first  and  second  claims  of  the  reissue  do  not  appear 
in  the  original,  and  they  are  introduced  in  the  reissue,  as  defendants 
contend,  for  no  other  purpose  than  to  enlarge  the  patent.  The  in- 
vention, it  is  said,  was  set  forth  in  the  original  patent  "as  being  for 
the  combination,  substantially,  of  two  sets  of  mechanism,—- one  for 
controlling  the  gates,  and  the  other  for  controlling  the  rolls, — both 
sets  to  be  operated  simultaneously."  From  the  language  of  the  origi- 
nal patent  relating  to  this  part  of  the  mechanism,  counsel  for  de- 
fendants quote: 

"My  invention  relates  to  means  for  simultaneously  adjusting  one  set  of 
the  crushing  or  grinding  rolls  to  or  from  the  other,  and  by  the  same  move- 
ment to  open  or  close  the  spouts  or  channels  which  admit  the  grain  from  the 
hopper  to  the  feed-rolls.  This  feature  of  my  invention  consists  in  the  com- 
bination of  a  through  shaft,  pivoted  cranks,  links,  racks,  and  pinions, — all  of 
which  will  be  more  fully  explained  in  the  description  of  the  accompanying 
drawings." 

Here,  tbey  say,  "is  a  clear  statement  that  the  invention  consists,  not 
of  gate-controlling  mechanism  alone,  nor  of  roll-controlling  mechan- 
ism alone,  but  of  a  through  shaft  connected  with  the  gate-controlling 
mechanism  and  the  roll-controlling  mechanism  so  as  to  operate  both 
simultaneously  by  the  same  movement."  It  is  urged,  therefore,  that 
there  could  have  been  no  inadvertence,  accident,  or  mistake  in  set- 
ting forth  this  feature  of  the  invention  in  the  original  patent,  and 
that  the  original  claim  oovers  fully  what  is  set  forth.  The  granting 
of  a  reissue  is  prima  facie  evidence  of  inadvertence,  accident,  or  mis- 
take, as  the  granting  of  original  letters  is  prima  facie  evidence  of  in- 
vention. This  evidence  may  be  overcome.  It  is  not  conclusive.  The 
action  of  the  commissioner  of  patents  is  not  res  adjudicata.  Cook  v. 
Ernst,  2  0.  (x.  89.  He  is  not  an  officer  in  whom,  under  the  consti- 
tution, judicial  power  can  be  vested.  Grant  v.  Raymond,  6  Pet.  242. 
If  he  were,  the  proceedings  for  procuring  original  letters  and  re- 
issues are  ex  parte,  and  would  not  estop  defendants,  charged  as  in- 
fringers, upon  questions  affecting  the  validity  of  the  patent.  But  the 
statutes,  prescribing  his  powers  and  duties,  vest  in  the  commissioner 
of  patents  a  discretion  which  in  some  matters  is  final,  and  in  others 
subject  to  review.  The  authorities  are  not  uniform;  but  the  later 
cases,  and  some  of  not  so  recent  date,  are  in  harmony  with  the  ruling 
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made  by  Chief  Justice  Marshall  in  Grant  v.  Raymond,  that  the  cor- 
rect performance  of  all  those  preliminaries  on  which  the  validity  of 
an  original  patent  or  of  a  reissued  patent  depends,  is  always  examin- 
able in  the  court  in  which  a  suit  for  its  violation  is  brought.  Burr  v. 
Duryee,  1  Wail.  571;  Rubber  Co.  v.  Goodyear,  9  Wall.  795;  Miller  v. 
Brass  Co.  104  U.  S.  350;  James  v.  Campbell,  Id.  371;  Clements  v. 
Odorless  Excav.  App.  Co.  109  U.  8.  649;  8.  C.  3  Sup.  Ct.  Bep.  525; 
Turner  <&  S.  Manufg  Co.  v.  Dover  Stamping  Co.  Ill  U.  8.  326;  S. 
C.  4  Sup.  Ct.  Rep.  401. 

The  complainant  Odell  testifies  that  when  he  first  saw  the  original 
claims  in  the  Patent-office  Gazette,  and  before  he  received  the  patent, 
he  was  dissatisfied  with  them,  and  took  immediate  steps  to  procure  a 
reissue.  There  is  no  other  testimony  on  that  subject.  The  language 
of  the  original  patent  does  not  exclude  the  possibility  of  inadvertent 
or  accidental  omission  of  claims.  It  is  true  that  the  claims  in  the 
original  patent  cover  fully  the  construction  described  in  the  specifi- 
cation ;  but  it  does  not  follow  that  Odell  might  not,  if  he  was  the  in- 
ventor, have  claimed  separately  each  of  the  patentable  parts  entering 
into  the  combination.  Suppose  he  had  first  invented  and  patented 
the  hopper-gate  mechanism,  and  subsequently  the  roll-controlling 
mechanism,  could  he  not  then  have  patented  that,  and*  also  taken 
out  a  patent  for  the  combination  of  the  two,  although  so  connected 
to  the  through  shaft  that  they  must  necessarily  be  operated  simulta- 
neously ?  In  the  combination  covered  by  the  claims  in  the  original 
patent,  there  are,  as  was  conceded  on  the  hearing,  two  sets  of  mech- 
anism, the  one  controlling  the  gates,  the  other  the  rolls.  Either 
can  be  disconnected  from  the  through  shaft  and  the  other  operated 
singly.  The  patentee,  it  is  said,  does  not  wish  to  so  operate  them, 
and  can  not  so  operate  them  as  they  are  combined  in  the  patented 
improvement.  True,  but  it  frequently  occurs  that  an  inventor  fails 
to  perceive  all  or  even  the  best  uses  to  which  his  invention  may  be 
applied.  Nevertheless,  he  is  entitled  to  the  benefit  of  all  the  uses  to 
which  it  can  be  applied,  no  matter  whether  he  or  another  conceived 
them.  Roberts  v.  Ryer,  91  U.  8.  157.  In  this  case  the  defendants 
introduced  evidence  tending  to  prove  that  it  is  an  advantage  at  times 
to  control  the  rolls  and  the  hopper-gate  separately.  That  is  a  mere 
matter  of  opinion,  which  does  not  affect  complainants'  rights.  The 
inventor  is  entitled  also  to  a  patent  for  his  entire  invention.  He 
can  not,  as  Mr.  Justice  Bradley  says  in  James  v.  Campbell,  104  U.  S. 
378,  "take  a  reissue  for  anything  but  the  same  invention  described 
and  claimed  in  the  original  patent."  It  is  to  be  kept  in  mind,  how- 
ever, that  enlarging  the  claim  may  be  an  entirely  different  thing  from 
broadening  the  invention.  He  may,  under  proper  circumstances,  so 
enlarge  his  claim  as  to  make  it  extend  to  the  limits  of  his  invention, 
but  he  is  bound  by  those  limits.    He  may  not  enlarge  the  invention. 

If  the  inventor  could  not  claim  singly  the  parts  of  a  combination 
capable  of  separate  use,  because  he  uses  them  in  combination,  or,  to 
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state  tbe  proposition  as  ooansel  for  defendants  put  it,  beoanse  he  does 
not  desire  the  operation  of  any  apart  from  the  others,  the  result  would 
be  that  eaoh  constituent  of  the  combination  would  be  free  to  the  pub- 
lie.  The  mechanism  for  controlling  the  gates  might  be  of  great  value 
operated  separately,  and  the  same  might  be  true  of  the  mechanism 
for  controlling  the  rolls ;  but  if  the  inventor  is  limited  to  a  claim  for 
the  combination  simply  because,  in  his  opinion,  it  adds  to  the  value 
of  eaoh,  and  is  an  improvement  to  operate  them  simultaneously,  it 
follows  that  he  is  compelled  to  abandon  to  the  pablio  a  large  part  of 
the  value  of  his  invention.  Buch  a  construction  is  too  narrow.  We 
prefer  the  doctrine  stated  by  Judge  Woodruff  in  Wheeler  v.  Reaper 
Co.  10  Blatchf.  181,  that  he  knew  no  rule  "which  forbids  the  inventor 
who  has  omitted  to  claim  separate  new  devioes,  or  severable  and  dis- 
tinct combinations,  in  the  original  patent,  making  a  surrender  and 
taking  reissues  for  the  distinct  combination  or  separate  devices."  "If 
the  devices  covered  by  the  reissues  were  in  fact  new  and  useful,  and 
if  they  are  shown  in  the  original  specification,  drawings,  or  model, 
then  the  patentee  is  entitled  to  secure  the  exclusive  use  of  each  sep- 
arately, by  a  reissue  embracing  each." 

Miller  v.  Braes  Co.  104  U.  S.  350,  and  James  v.  Campbell,  Id.  870, 
do  not  sustain  the  proposition  made  on  behalf  of  the  defendants  that 
a  reissued  patent  is  void  if  the  claims  of  the  original  patent  are  ex- 
panded. These  cases,  and  others  of  later  date,  distinctly  recognize 
that  the  claims  of  an  original  patent  may  be  enlarged,  by  reissued 
letters,  to  include  the  entire  invention,  or,  in  separate  claims,  the  dis- 
tinct patentable  features  of  the  invention;  provided — First,  that  there 
be  no  unreasonable  delay  in  applying  for  the  reissue ;  and,  second, 
that  between  the  date  of  the  original  patent  and  the  date  of  the  ap- 
plication for  the  reissue,  rights  which  would  be  recognized  in  equity 
in  favor  of  others  shall  not  have  intervened.  The  supreme  court 
calls  attention  to  the  rule  "that  the  claim  for  a  specific  device  or  com- 
bination, and  an  omission  to  claim  other  devices  or  combinations  ap- 
parent on  the  face  of  the  patent,  are  in  law  a  dedication  to  the  pablio 
of  that  which  is  not  claimed."  The  court  says  that  this  legal  effect 
of  the  patent  can  not  be  revoked  except  by  surrender  and  reissue  on 
proof  of  inadvertence,  accident,  or  mistake  in  framing  the  original 
specification  or  claim,  without  fraudulent  or  deceptive  intention  on  the 
part  of  the  patentee,  and  without  laches  or  unnecessary  delay.  There 
is  a  suggestion  in  Miller  v.  Brass  Co.  of  two  years  as  the  limit  to  the 
delay  permissible,  with  a  reference,  by  way  of  analogy,  to  the  evi- 
dence of  abandonment  afforded  by  the  inventor's  consent  to  the  pub- 
lic use  of  his  invention  for  that  length  of  time  before  his  application 
for  a  patent;  but  there  is  no  rule  fixing  a  precise  limit  of  time.  The 
rule  relating  to  abandonment  is  statutory,  and  therefore  rigid,  and  to 
be  applied  according  to  its  letter.  The  rule  relating  to  reissues  is 
equitable,  and  therefore  flexible,  and  to  be  applied  according  to  equity. 
What  is  a  reasonable  time  is  a  question,  when  a  reissue  is  attacked, 
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to  be  decided  by  the  court  upon  the  case  presented;  and,  as  we  un- 
derstand it,  the  supreme  court  has  purposely  avoided  prescribing  any 
rule  which  would  interfere  with  the  decision  of  eaoh  case  upon  the 
equities  arising  upon  the  facts  of  that  case. 

We  do  not  think  that  it  is  apparent  in  this  case,  as  it  was  in  Mil- 
ler v.  Brass  Co.  and  in  James  v.  Campbell,  that  there  was  no  inad- 
vertence, accident,  or  mistake  in  the  framing  of  the  specification  and 
claims  of  the  original  patent.  On  the  contrary,  precisely  such  an 
inadvertent  omission  as  it  is  claimed  by  the  complainants  was  sup- 
plied by  the  introduction  of  the  first  and  second  claims  of  the  reis- 
sue, might  be  made  by  an  inventor  in  whose  mind  the  combination 
was  the  thing  of  greatest  value.  Moreover,  in  this  case,  the  delay 
was  but  a  little  more  than  four  months,  and  there  is  no  averment  in 
the  answer,  nor  is  there  any  evidence,  that  between  the  date  of  the 
original  and  that  of  the  reissue  any  rights  of  others  intervened.  In 
the  late  case  of  Wooeter  v.  Handy,  21  Fed.  Rep.  51,  decided  by  Mr. 
Justice  Blatchfobd,  July  22,  1884,  he  says: 

"The  rule  laid  down  by  the  supreme  court  Is  that  where  it  is  sought  merely 
to  enlarge  a  claim  there  must  be  a  clear  mistake  and  inadvertence,  and  a  speedy 
application  for  the  correction,  with  no  unreasonable  delay;  that  in  such  a  case 
a  patentee  cannot  wait  until  other  inventors  have  produced  new  forms  of  im- 
provement and  then  apply  for  such  an  enlargement  of  his  claim  as  to  make  it 
embrace  those  new  forms ;  and  that  when  it  is  apparent  from  a  comparison 
of  the  two  patents  that  the  reissue  is  made  to  enlarge  the  scope  of  the  patent, 
ihe  court  may  decide  whether  the  delay  was  unreasonable,  and  the  reissue 
therefore  void.  This  view  has  been  repeatedly  asserted  and  applied  by  the 
supreme  court  in  numerous  cases  decided  since  those  in  104  U.  S." 

Upon  the  authority  of  these  cases  it  is  clear  that  the  claim  of  a 
patent  may  be  enlarged  by  a  reissue  if  the  patentee  move  promptly 
and  no  rights  of  others  have  intervened,  and  we  are  of  opinion  that 
in  this  case  the  delay  was  not  unreasonable.  See  Dryfoos  v.  Wiese, 
26  0.  G.  640;  S.  C.  19  Fed.  Rep.  315. 

We  come  now  to  the  defense  of  want  of  novelty;  and,  first,  it  is  nec- 
essary to  fix  the  date  of  Odell's  invention.  The  application  for  his 
original  patent  was  filed  July  7,  1881,  but  he  has  introduced  in  evi- 
dence drawings  made  by  him  in  a  memorandum  book  which,  he  claims, 
establish  that  his  invention  was  of  earlier  date.  The  first  of  these 
drawings  was  made  September  17,  1878,  and  shows  the  roll-control- 
ling mechanism,  substantially  as  in  his  patent;  the  second,  made 
May  14,  1879,  shows  a  transverse  shaft  (operated  by  a  hand  wheel) 
with  mechanism  for  controlling  the  gates  or  slides  within  the  hop- 
per; the  third  drawing,  made  in  June,  1879,  shows  a  sectional  view 
of  the  roll-controlling  mechanism,  indicating  clearly  the  through 
shaft,  the  transverse  shaft  with  coiled  spring,  the  hand-lever,  and  t\)e 
connecting  parts; 'the  fourth  drawing,  dated  July,  1880,  shows  a 
through  shaft,  with  the  gato  or  slide-controlling  mechanism,  substan- 
tially as  in  the  patent.  It  is  settled  that  "an  invention  relating  to 
machinery  may  be  exhibited  either  in  a  drawing  or  in  a  model,  so  as 
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to  lay  the  foundation  of  a  claim  to  priority,  if  it  be  sufficiently  plain 
to  enable  those  skilled  in  the  art  to  understand  it."  Loom  Co.  vk 
Higgins,  105  U.  S.  594.  But  this  rule  is  to  be  taken  with  proper 
qualifications.  Drawings  may  carry  date  of  invention  back  if  rea- 
sonable diligence  is  shown.  Kneeland  v.  Sheriff,  18  0.  G.  242. 
Making  drawings  of  an  idea  is  not  invention,  and  is  of  no  effect  un* 
less  followed  up.  Draper  v.  Potemska  Mills,  13  0.  G.  276.  Merely 
making  drawings  is  not  such  an  embodiment  of  invention  as  will  de- 
feat a  subsequent  patent.  Ellithorp  v.  Robertson,  4  Blatchf.  SOT. 
The  reasons  for  this  qualification  of  the  rule  are  well  stated  in  section 
61,  Walker  on  Patents. 

Between  the  date  of  the  last  drawing  made  by  Odell  and  his  ap- 
plication for  a  patent  there  was  an  interval  of  a  year.  In  the  mean 
time  the  Daverio  American  patent,  the  Poole,  the  Poole  &  Miller, 
and  the  Gray  patents  were  issued.  All  these  are  in  evidence  for  the 
defendants.  The  drawings  made  by  Odell  cannot  be  recognized  as 
giving  priority  to  his  invention  as  against  those  patents,  whatever 
might  be  their  effect  upon  the  decision  of  the  question  of  want  of 
novelty  if  those  patents  had  not  been  issued.  So  far  as  the  com- 
plainants are  concerned,  the  defendants  are  not  precluded  by  Odell's 
drawings  from  using  any  mechanism  covered  by  any  of  the  patents 
issnod  between  the  dates  of  the  drawings  and  the  date  of  Odell's  ap- 
plication for  his  original  patent.  We  have  nothing  to  do,  in  this 
cause,  with  the  question  whether  they  infringe  the  rights  of  other 
patentees.  Detroit  Lubricator  Manufg  Co.  v.  Renehard,  9  Feu.  Rep., 
is  in  point.  We  quote  from  the  opinion  of  Mr.  Justice  Matthews,  on 
page  297: 

"The  defendants  exhibit  a  drawing  made  by  J.  V.  Renehard,  which  bear? 
date  August  10,  1876,  and  which,  it  is  testified  by  him,  was  made  on  that 
day,  and  by  others,  that  he  showed  it  to  them  about  that  time.  This  ante- 
dates ParshaH'8  application,  but  it  fails  to  supersede  his  patent,  for  the  rea- 
son that  it  seems  well  established  in  evidence  that  Renehard  did  not  at  that 
time  prosecute  the  matter  beyond  the  mere  drawing.  The  drawing  seems 
to  exhibit  a  perfect  machine  in  all  its  parts,  and  sufficiently  to  show  the  com- 
bination forming  the  subject  of  the  present  controversy,  particularly  the  me- 
tallic oil  cup,  the  siphon  tube  carrying  the  condensed  water  into  the  glass 
indicator,  and  the  two  chambers,  condensing  and  oil,  and  directly  united. 
Nevertheless,  it  is  clearly  proven  that  the  defendant  did  not,  in  fact,  construct 
an  indicator  in  this  form,  and  reduce  it  to  actual  use,  until  after  it  had  been 
successfully  accomplished  by  Parshall,  nor  until  after  the  date  of  his  patent 
This  mere  drawing  cannot,  therefore,  be  allowed  to  have  the  effect  of  depriv- 
ing Parshall  of  his  title  of  being  the  first  and  original  inventor." 

The  .Daverio  patent,  issued  in  England,  December  23,  1879,  (to 
Simons,)  and  in  this  country,  December  14,  1880,  and  the  Gray  paU 
ents,  dated  December  21,  1880,  application  filed  February  16,  1880, 
are  offered  to  anticipate  the  first  claim  in  complainant's  patent.  In 
the  Daverio  patent  a  through  shaft  is  shown,  with  mechanism  for  op* 
erating  the  two  hopper  gates  or  slides  simultaneously  from  either  side 
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of  the  machine.  In  the  Gray  patent  is  shown  a  through  shaft  with 
a  lever  or  handle  at  each  end,  and  mechanism  for  simultaneously 
closing  or  opening  both  gates  or  slides.  In  each  of  these  patents  the 
shaft  is  a  transverse  shaft,  but  the  direotion  of  the  shaft  is  of  no  con- 
sequence in  considering  the  first  claim  of  complainant's  reissued  pat- 
ent, which  is  "the  combination  of  the  hopper-gate  mechanism  on  both 
sides  of  the  machine  with  a  through  shaft,  lever  mechanism  connect- 
ing the  parts  to  operate  the  gates  simultaneously,  and  a  single  hand- 
lever,  substantially  as  and  for  the  purpose  described."  The  position 
of  the  shaft  parallel  with  the  rolls  is  important  only  when,  by  combi- 
nation, the  gate  or  slide-controlling  mechanism  and  the  roll-control- 
ling mechanism  are  to  be  operated  simultaneously  by  the  movement 
of  the  hand-lever.  But  Odell  chose  to  make  a  separate  claim  for  the 
mechanism  controlling  the  gates,  and  as  a  separate  claim  it  must  be 
construed  independently  of  the  claims  for  the  combination  of  the  gate- 
oontrolling  and  of  the  roll-controlling  mechanism.  Our  conclusion 
is  that  the  first  claim  of  the  reissue  is  invalid  for  want  of  novelty. 

In  anticipation  of  the  second  claim  the  defendants  set  up  the  Poole 
patent,  No.  288,000,  dated  February  22, 1881 ;  the  Poole  <fc  Miller  pat- 
ent, No.  238,001,  dated  February  22,  1881;  and  the  Gray  patents, 
No.  235,761,  dated  December  21,  1880,  and  No.  238,677,  dated 
March  8,  1881. 

The  Mechwart  patent,  dated  December  20, 1881,  application  filed 
April  22, 1880,  more  than  a  year  prior  to  Odell's  original  patent,  has 
the  outer  rolls  journaled  upon  movable  arms,  or  levers,  as  they  are 
termed  in  the  specification,  oonnected  to  weights,  which,  by  gravity, 
keep  the  rolls  together.  These  weights  are  raised,  and  the  outer  rolls 
released  from  contact  with  the  inner,  by  a  hand-lever  operating  upon 
them  by  means  of  a  through  shaft,  and  cranks,  and  chains  at  each 
side  of  the  machine.  The  mill  is  provided  with  a  separate  device  for 
shutting  off  the  supply  of  grain  from  the  hopper.  Whether  the 
mechanism  in  this  mill  for 'controlling  the  rolls  anticipates  Odell's 
second  claim  in  his  reissued  letters  depends  upon  whether  the  weights 
and  connecting  parts  are  the  equivalent  of  the  transverse  shafts  and 
the  coiled  springs  of  the  Odell  mill.  It  is  in  testimony,  and  such  we 
find  to  be  the  fact,  that  the  coiled  springs  form  a  yielding  bearing  for 
the  outer  rolls,  permitting  them  to  give  and  allow  the  passage  of  ob- 
structions caught  between  the  rolls.  This  is  a  great  advantage,  and 
one  of  the  most  valuable  features  of  the  roll-controlling  mechanism 
of  the  Odell  mill.  The  shaft  is  so  constructed  that  the  spring  is  not 
acted  upon  when  the  shaft,  and  by  it  and  its  connections  the  outer 
rolls,  are  moved  by  the  hand-lever.  When  the  rolls  are  set,  the  shaft 
holds  them  rigidly  in  position  against  everything  but  a  hard,  foreign 
substance  passing  between  them.  Then,  and  then  only,  the  coiled 
spring  is  brought  into  play,  and  the  outer  roll  recedes  against  the 
constantly  increasing  pressure  of  the  spring,  and  suffers  the  obstruc- 
tion to  pass.    The  spring  then  instantly  forces  the  outer  roll  back 
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into  grinding  position.  The  weights  and  eonnebted  mechanism  of 
the  Mechwart  mill  do  not  form  a  yielding  bearing.  In  the  specifica- 
tion of  the  Mechwart  patent  it  is  stated  that  "in  ease  of  any  obstruc- 
tion getting  into  the  mill  the  pressure  is  thrown  off  instantly  by  turn- 
ing the  handle,  m,  [corresponding  to  the  hand-lever  in  the  Odell  mill,] 
and  revolving  shaft,  o,  [a  through  shaft  parallel  with  the  rolls,]  ana 
its  cranks  at  each  side  of  the  machine  to  raise  the  weights,  h,  by  the 
chains,  t,  that  connect  the  weights  and  cranks."  The  inventor — and 
we  must  presume  that  he  knew  his  own  mill — did  not  understand  that 
the  weights  formed  a  yielding  bearing,  acting  automatically,  as  do  the 
coiled  springs,  but  did  understand  that  the  weights  must  be  raised  by 
the  operator.  Even  if  the  weights  and  connected  mechanism  form  a 
yielding  bearing,  their  action  must  be  sluggish  and  uncertain  com- 
pared with  that  of  the  coiled  springs.  The  difference  is  that  between 
a  dead  weight  and  an  elastic  force,  in  a  place  where  the  elastic  force 
is  essential.  The  Mechwart  mill,  therefore,  does  not  anticipate  the 
second  claim  of  the  complainant's  reissued  patent. 

Neither  the  Poole  nor  the  Poole  &  Miller  patent  has  the  yielding 
bearing.  In  the  Poole  patent,  when  the  rolls  are  set,  they  are  so 
firmly  held  in  position  that  something  must  break  before  an  unyield- 
ing foreign  substance  can  pass  between  the  rolls.  In  the  Poole  & 
Miller  patent  a  toggle-joint  is  used.  The  inner  rolls  are  movable,  be- 
ing journaled  in  boxes  which  slide  backward  and  forward  in  frames 
to  which  they  are  fitted.  When  the  toggle  is  straightened  (or  extended)  - 
these  rolls  are  forced  into  grinding  position,  and  there  inflexibly  held, 
until,  by  movement  of  a  hand-lever,  the  toggle  is  thrown  into  a  zig- 
zag position,  and  then  the  rolls  are  forced  apart  by  coiled  springs, 
which  have  no  other  office.  The  Gray  patent,  No.  235,761,  relates 
exclusively  to  mechanism  for  controlling  the  hopper  gates  or  slides. 
These  patents  do  not  anticipate  claim  2  of  complainants'  reissue. 
In  the  Gray  patent,  No.  238,677  there  are  two  throagh  shafts,  each 
parallel  with  the  set  of  rolls  over  which  it  is  placed,  and  eonneoted, 
by  eccentrics  and  transverse  shafts,  to  movable  arms,  in  the  upper 
ends  of  which  the  outer  rolls  are  mounted.  The  transverse  shafts 
are  provided  with  coiled  springs,  forming  yielding  bearings,  substan- 
tially as  in  complainants'  patent.  The  ends  of.  the  through  shafts 
are  provided  with  crank-arms  pivoted  to  a  connecting  horizontal  rod, 
serving  as  a  hand-lever,  by  moving  which  from  either  side  of  the 
machine  all  the  eccentrics  are  moved  simultaneously,  and  the  outer 
rolls  thrown  instantly  into  or  out  of  operative  position.  All  the  parts 
of  this  combination  are  old.  The  claim  is  limited  to  the  combination 
of  the  movable  arms,  the  transverse  shafts,  the  eccentrics,  and  the 
horizontal  rod,  by  moving  which  the  rolls  are  thrown  apart  or  to- 
gether, and,  in  our  opinion,  does  not  interfere  with  claim  2  of  com- 
plainants' reissue,  which  is  limited  to  a  single  through  shaft  and  a 
hand-lever  rotating  it  to  operate  the  four  transverse  shafts  simulta- 
neously, and,  by  moving  the  pivoted  journal  arms,  carrying  the  mov- 
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•able  rolls  to  spread  or  set  the  rolls.  It  follows  that  the  second  claim 
of  complainants'  reissued  patent  is  sustained.  . 

It  was  urged  upon  the  hearing  that  the  entire  reissued  patent  must 
be  held  to  be  invalid  if  claims  1  or  2,  or  both,  were  found  to  be  in- 
valid. That  does  not  follow.  We  are  satisfied  from  the  testimony 
it  hat  claim  1,  which  we  hold  to  be  invalid,  was  made  in  good  faith 
in  the  honest  belief  that  Odell  was  the  original  inventor  of  the  com- 
bination covered  by  that  claim.  Where  it  appears  that  claims  in  a 
reissued  patent  were  made  to  broaden  the  invention,  and  thereby  to 
cover  intermediate  inventions  or  improvements,  the  fraud  may  so 
vitiate  all  the  claims  in  the  reissued  patent  that  all  will  be  held 
to  be  void.  But  one  claim  in  a  reissue  may  be  void  without  neces- 
sarily invalidating  the  other  claims.  Packing  Co.  Cases,  105  U.  S. 
,666  ;  Gage  v.  Herring,  107  U.  S.  646;  8.  C.  2  Sup.  Ct.  Kep.  819.  The 
invalidity  of  a  claim  in  a  reissued  patent  does  not  impair  the  validity 
of  a  olaim  reproduced  from  the  original  patent  in  the  reissued  pa- 
tent. SchiUinger  v.  Greenway  Brewing  Co.  20  0.  G.  495;  Fetter  v. 
Newhall,  25  0.  G.  502. 

The  fourth,  fifth,  and  sixth  claims  of  complainants'  reissued  patent 
are  substantially  reproductions  of  claims  in  the  original  patent.  The 
fifth  and  sixth  claims  differ  only  in  form  from  the  fourth,  and  we 
therefore,  and  in  accordance  with  a  stipulation  filed  by  counsel,  con- 
eider  only  the  fourth.  The  defendants  rely  upon  the  Wegman  pa- 
(tent,  April  7,  1883,  application  filed  February  10,  1883,  patented  in 
England  in  1879,  to  anticipate  the  fourth  claim.  We  are  of  opin- 
ion that  the  English  patent  does  not  show  in  the  drawings  nor  de- 
scribe in  the  specification  simultaneous  operation  of  the  roll-control- 
ling and  of  the  feed-controlling  mechanism.  The  American  patent, 
of  date  later  than  complainants'  patent,  can  not  be  brought  in  to  sup- 
ply the  deficiencies  of  the  English  patent.  We  therefore  hold  that 
the  Wegman  patent  does  not  anticipate  the  fourth  claim  of  complain- 
ants' reissued  patent,  which  is  sustained.  There  is  no  evidence  that 
prior  to  Odell 's  invention  the  combination  of  mechanism  for  simul- 
taneously controlling  the  gates  and  tbe  rolls  was  known  or  used,  and 
there  is  no  doubt  in  our  minds  that  it  is  a  valuable  and  patentable 
improvement.  Loom  Co.  v.  Higgim,  105  U.  S.  591. 
'  The  remaining  question  is  whether  the  defendants  are  infringers  of 
the  Becond  and  fourth  claims  of  the  complainants'  reissued  patent. 
The  defendants'  mill — that  which  they  were  manufacturing  when 
this  suit  was  brought — is  so  constructed  that,  by  means  of  a  sleeve 
on  the  through  shaft  and  an  arm  connected  to  the  outside  lever, 
journaled  on  this  shaft,  the  gates  or  slides  controlling  the  feed  dis- 
charge may  be  moved  without  moving  the  rolls;  and  by  moving  the 
inside  lever,  which  is  attached  to  the  through  shaft,  the  roll-control- 
ling mechanism  is  operated.  Both  levers  may  be  grasped  at  the 
same  time  and  moved  together,  and  thus  simultaneously  adjust  the 
rolls  and  the  gates  or  slides.    This  mechanism  is  substantially  al- 
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most  identically,  that  of  the  complainants'  mill,  including  the  trans- 
verse  shafts  with  the  coiled  springs,  forming  yielding  bearings.  \ 

Prior  to  the  bringing  of  this  suit,  and  up  to  March,  1883,  defend- 
ants manufactured  another  mill  shown  in  the  Livingston  patent,  No. 
284,135,  in  which  a  single  lever  served  to  operate  the  through  shaft* 
and  simultaneously  move  both  sets  of  mechanism.  An,  interference, 
between  Livingston,  defendants'  assignor,  and  Odell  was  decided  in! 
favor  of  Odell,  March  31,  1883,.  and  since  that  date  the  defendants! 
have  not  manufactured  nor  sold  that  mill.  The  bill  in  this  oause  waa> 
filed  June  6,  1883.  If  the  complaint  were  only  on  account  of  thei 
manufacture  and  sale  of  that  mill,  the  case  would  not  be. one  for  in-, 
junction.  The  remedy  at  law  would  be  complete.  It  is  true,  as. 
urged  by  counsel  for  complainants,  that  it  has  been  held  that  stop- 
ping infringement  will  not  prevent  an  injunction.  But  the  cases, 
have  been  where  the  manufacture  was  stopped  at  or  after  the  bring- 
ing of  the  suit,  or  the  indications  were  that  the  defendants,  having, 
once  been  wrong-doers,  were  likely  to  be  so  again  as  soon  as  released1 
from  court.  If  a  defendant  has,' before  suit  brought,  abandoned  the' 
manufacture  and  sale  of  the  infringing  machine,  and  the  court,  is  sat- 
isfied that  the  abandonment  was  in  good  faith  and  final,  the  injunc- 
tion ought  to  be  refused,  upon  the  principles  of  equity  applicable  to 
injunction.  However,  as  we  find  that  the  defendants  in  this  case  are- 
infringers,  we  think  it  well  to  retain  the  whole  oase  under  our  con-, 
trol,  and  the  injunction  and  order  for  an  account  may  be  made  to 
apply  to  the  manufacture  and  sale  of  both  mills.  » 

But  the  complainants  must  first  file  a  disclaimer  of  the  first  elain* 
of  their  reissued  patent,  and  this  decree  must  be  without  costs.  See) 
sections  4917,  4922,  Rev.  St.  U.  S.,  and  Qage  v.  Herring,  107  U.  S. 
646 ;  8.  0.  2  Sup.  Ct.  Rep.  819. 

Mr.  Justice  Matthews  stated  that  he  concurred  in  the'  conclusion 
and  in  the  reasoning  of  Judge  Sage's  opinion. 


MoMnjiiN  and  others  v.  St.  Louis  &  Vicksburgh  Anohob  Linbv 


Patents— Use  of  Steam  to  Operate  Capstans. 

The  invention  covered  by  letters  patent  No.  63,917,  granted  to  John  S.  Mc- 
Millin,  April  16, 1867,  is  the  use  of  the  freight-hoister  or  nigger-engine  of  a 
vessel,  by  means  of  the  shafting  and  gearing  described  in  said  patent,  to  rotate 
the  capstan ;  and  said  patent  does  not  extend  to  the  use  of  an  auxiliary  engine 
in  the  manner  described,  unless  such  engine  may  also  be  used  as  a  hoisting 
engine. 

I  Reported  by  BenJ.  T  Rex,  Esq. ,  of  the  St.  LouU  bir. 


(Circuit  Court,  E.  D.  Missouri.  November  1,  1884.) 
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In  Equity. 

Paul  BakeweU,  for  complainants. 

Given  Campbell  and  Parkinson  &  Parkinson,  for  defendant. 

Treat,  J.  This  and  six  other  eases  have  been  submitted  to  the 
court  on  substantially  the  same  question.  Anticipations  are  alleged 
with  respect  'to  the  Charles  fielden  and  the  Constitution,  it  being  al- 
leged that,  in  both  these  steamers,  freigbt-hoisters  or  nigger-engines 
had  been  used  to  rotate  the  capstans.  The  presumption  is  in  favor 
of  the  validity  of  the  patent,  which  presumption  must  be  overcome 
by  clear  and  positive  testimony.  Under  some  conditions  of  the  eases 
submitted,  it  might  be  doubtful  whether  that  repelling  testimony  was 
adequate  according  to  the  rule  stated.  The  first  inquiry  exacts  the 
definition  of  the  patent  itself.  What  did  it  include  ?  Its  language 
is  as  follows : 

"The  nature  of  my  invention  consists  in  connecting  the  capstan  with  the 
freight-hoisting  engine,  or  other  engines  of  steam-boats  and  crafts,  by  means 
of  shafts  and  cog-wheels,  so  as  to  operate  the  capstan  by  steam-power,  instead 
of  hand-power,  as  has  been  generally  used  heretofore." 

Then  follows  a  description  of  the  mechanical  devices  whereby  said 
result  oan  be  effected,  distinctly  describing  the  hoisting  engine  and 
connecting  shafts  by  the  usual  mechanical  devices,  whereby  the  said 
engine  might  be  connected  with  or  disconnected  from  the  described 
gearing.    The  claim  is  in  these  words : 

"Rotating  a  capstan  placed  on  the  deck  of  a  boat  by  means  of  an  auxiliary 
engine,  when  said  engine  and  capstan  are  placed  forward  of  the  steam-boilers 
of  said  boat,  substantially  as  hereinbefore  described,  and  for  the  purposes  set 
forth." 

It  is  obvious  that  the  invention  was  not  to  operate  the  capstan  by 
the  motive  force  of  the  main  engine.  Whence,  then,  was  the  motive 
power  to  be  had  and  how  applied  ?  Evidently  by  utilizing  an  auxil- 
iary engine  so  that  the  same  might  perform  a  double  function  as  oc- 
casion required.  The  patent,  therefore,  should  be  limited,  as  inti- 
mated by  Judge  MoKennan,  to  the  specified  combination,  to-wit,  the 
use  of  the  freight-hoister  or  nigger-engine,  by  the  said  shafting  and 
gearing  described,  to  rotate  the  capstan;  said  engine  and  capstan  be- 
ing forward  of  the  steam-boilers.  That  description  evidently  excludes 
the  idea  that  the  main  engine  was  to  be  used.  It  also  excludes  the 
idea  that  a  separate  engine  was  to  be  used  to  operate  the  capstan. 
The  thought  of  the  inventor,  on  which  his  patent  was  granted,  was 
not  that  every  contrivance  whereby  to  operate  by  steam  the  capstan 
was  to  be  included  in  the  terms  of  his  patent,  for,  if  so,  his  patent 
would  have  been  too  broad,  and  void;  therefore  it  must  be  limited  to 
the  special  mode  of  effecting  the  desired  result.  That  mode  is  the 
utilizing  of  the  freight-hoister  or  nigger-engine,  by  appropriate  shaft- 
ing and  gearing,  to  rotate  the  capstan,  and  thus  escape  the  futile  at- 
tempt to  utilize  the  main  engine,  and  at  the  same  time  have  said 
auxiliary  engine  effect,  as  might  be  required,  the  double  purpose 
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stated.  Of  coarse,  it  was  an  essential  requirement  that  the  gearing 
should  be  so  constructed  as  to  be  shipped  or  unshipped  as  the  use 
of  the  capstan  might  be  needed  or  otherwise. 

The  defendant's  engines  to  operate  capstans  are  not  only  separate 
from  the  main  engines,  but  constructed  as  independent  engines  solely 
for  rotating  the  capstan.  The  shafting  and  gearing,  whereby  the 
transmission  of  power  is  made  from  said  independent  engine  to  the 
capstans,  may  be  substantially  the  same  as  described  in  plaintiffs' 
patent.  But,  whether  so  or  not,  there  was  nothing  new  in  said  me- 
chanical devices,  and  the  plaintiffs'  demand  did  not  extend  beyond 
using  ordinary  contrivances  to  transmit  motive  force  from  the  freight- 
hoister  or  nigger-engine  to  the  capstan.  Hence  the  patent  does  not 
exclude  the  right  to  use  those  mechanical  devices  in  another  way  or 
under  different  circumstances. 

The  conclusion  reached  is  this:  That  the  rotating  of  capstans 
with  motive  force  applied  from  independent  engines,  even  though 
placed  in  front  of  the  boiler,  does  not  infringe  plaintiff's  patent,  al- 
though the  modes  of  transmitting  the  power  are  substantially  by  the 
same  and  well-known  mechanical  contrivances.  Bill  dismissed,  with 
costs. 


The  Edwin  H.  Webster. 

(District  Court,  8.  D.  New  York.   October  26, 1684.) 

L  Collision— Pie  us  and  Blips— Lookodt— Signals — Changs  of  Course  or 
Turning. 

The  tog  T.,  with  the  libelant's  boat  lashed  upon  her  starboard  side,  was 
steaming  up  the  North  river  after  dark,  near  the  slips,  to  avoid  the  strong  ebb- 
tide. Farther  up  river  tho  tug  E.  H.  W.,  at  the  foot  of  Gansevoort  street,  was 
at  the  same  time  turning  about  near  the  end  of  the  pier,  by  backing  and  filling, 
her  head  swinging  southward  towards  the  Jersey  shore.  As  the  T.  approached, 
her  two  colored  lights  were  visible  to  the  E.  H.  W  The  latter  exposed  her  red 
light,  and  when  first  seen  was  apparently  going  across  the  river,  but  she  was 
swinging  downwards,  and  shortly  after  showed  both  lights,  and  attempted  to 
go  iuside,  crossing  the  T.'s  bows,  when  a  collision  onMied.  Held,  that  both 
were  in  fault, — the  T.  for  navigating  in  the  night-time  so  near  to  the  piers  and 
slips ;  the  E.  H.  W.  for  not  keeping  a  better  lookout  for  vessels  approaching 
her  while  she  was  executing  her  turn  in  the  night-time,  and  for  not  giving 
timely  signals  of  her  various  changes  of  course  in  doing  so. 
2.  Same— Fifty-Ninth  Rule. 

Permission  given  to  bring  m  the  T.  under  the  new  fifty-ninth  rule  In  admi- 
ralty, the  delay  being  excused. 

In  Admiralty. 

Owen  <&  Gray,  for  libelants. 

Becbe  d  Wilcox,  for  claimants. 

Brown,  J.  Upon  the  facts  of  this  collision  I  must  hold  both  the 
Webster  and  the  Terror  in  fault.  The  Terror  was  in  fault  for  run- 
ning along  up  river  so  near  to  the  ends  of  the  slips  for  the  purpose 
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of  taking  advantage  of  the  slack  water,  instead  of  being  ont  in  the 
stream  where  there  were  no  obstructions,  and  where  she  ought  prop- 
erly to  have  been.  I  have  no  question  that  she  was  less  than-250 
feet  from  the  ends  of  the  piers.  In  the  night-time  this  was  specially 
hazardous  and  unjustifiable.  The  Monticello,  15  Fed.  Eep.  474;  Mc- 
Farland  v.  Selby,  etc.  Co.  17  Fed.  Kep.  253. 

But  the  Webster  cannot  be  excused.  She  was  backing  and  filling 
while  turning  round  with  her  head  towards  the  Jersey  shore.  The 
colored  lights  of  the  Terror  were  visible  for  a  considerable  period. 
There  was  abundant  time  for  them  to  have  been  seen  on  board  the 
Webster,  and  for  proper  signals  to  have  been  given  by  the  latter.  The 
Webster,  exposing  her  red  light  only  when  the  Terror's  lights  were 
visible  below  her,  ought  to  have  considered  that  to  stop  her  apparent 
course  across  the  river  and  to  turn  about,  or  to  suffer  herself  to  be 
swung  round  by  the  tide  in  front  of  the  Terror's  course,  was  a  very 
hazardous  maneuver  in  the  night-time,  and  one  that  called  for  spe- 
cial caution  and  timely  signals  on  her  part.  Instead  of  this,  none 
were  given,  except  so  late  as  to  be  of  no  use.  And  the  neoessary  in- 
ference from  the  testimony  on  her  part,  also,  is  that  no  attention  was 
paid  by  her  to  vessels  coming  up  from  below  until  the  Webster's  bow 
was  already  on  a  strong  swing  from  the  tide,  and  only  a  very  short 
time  before  the  collision.  The  pilot  of  the  Terror,  seeing  the  Web- 
ster's red  light  moving  outward  from  the  piers,  naturally  supposed 
she  was  intending  to  continue  that  course  and  to  cross  the  river,  but 
he  had  no  right  to  rest  upon  that  assumption  as  certain  when  so 
near  to  the  slips.  And  the  Webster,  not  intending  to  keep  her  course, 
should  have  signaled  in  time  or  else  kept  out  of  the  way.  I  must 
hold  her,  therefore,  wanting  in  that  reasonable  care  and  caution  which 
these  maneuvers  at  night  required.  The  very  common  practice  for 
tugs  to  keep  in  the  slack  water  by  the  piers,  though  unjustifiable,  pre- 
vents her  claiming  that  she  had  no  reason  to  anticipate  that  any  boat 
might  be  coming  up  within  the  limits  within  which  she  was  turning, 
so  as  to  absolve  her  from  any  duty  of  watchfulness. 

The  Terror  has  not  been  made  a  party  to  the  action,  under  a  nat- 
ural mistake  of  the  claimants'  counsel  that  she  belonged  to  the  libel- 
ants. If  the  libelants  stipulate  to  accept  half  the  damages,  a  decree 
may  be  entered  to  that  effect,  with  costs ;  otherwise,  the  claimants  will 
have  liberty  to  bring  in  the  Terror  under  the  fifty-ninth  rule  in  ad- 
miralty, (The  Hudson,  15  Fed.  Eep.  102,)  and  10  days'  stay  of  pro- 
ceedings will  be  allowed  for  that  purpose. 
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The  E.  V.  Mundy,  etc. 


(Oirewt  (hurt,  E.  D.  Michigan.  1884.) 


Admiralty  Jurisdiction  —  Non-Haeitime  Claims  —  Distribution  o»  Subplot 
Funds. 

Where  a  vessel  has  been  attached  and  sold  under  a  libel,  and  there  is  a  sur- 
plus fund  after  payment  of  the  claim  in  the  registry  of  the  court,  it  has  power 
to  distribute  such  surplus  fund  to  all  those  who  -can  show  a  vested  interest 
therein,  in  the  order  of  their  several  priorities,  no  matter  how  their  claims  origi- 
nated. 

In  Admiralty. 

Matthews,  J ustioe.  This  is  an  appeal  in  admiralty  from  a  decree  of 
the  district  court  dismissing  the  libel  of  the  appellants.  It  appears 
from -  the  record  that  oh  December  24,  1888,  the  appellants,  inter- 
Tening  for  their  interest .  under  a  libel  theretofore  filed  by  Knowl- 
ton  to  recover  wages  as  a  seaman,  filed  their  libel  asserting  a  lien 
against  the  vessel  -to  the  amount  of  $750,  alleged  to  be  due  for  ma- 
terials and  labor  used  in  its  necessary  repair  while  lying  at  the 
port  of  West  Bay  City.  To  this  libel  William  H.  Miller,  the  appel- 
lee,  filed  an  answer,  as  claimant  under  a  mortgage  executed  and  de- 
livered by  the  owner,  June  4,  1883,  to  secure  a  debt  of  $1,400.  The 
vessel,  having  been  attached  under  process  issued  upon  the  original 
libel  of  Knowlton,  was  sold,  and  the  proceeds  of  sale  having  been  ap- 
plied to  the  payment  of  prior  maritime  liens,  there  remains  in  the 
registry  a  balance,  which  is  the  subject  of  this  controversy. 

The  proof  in  the  cause  clearly  established  that  the  materials  and 
labor  advanced  by  the  appellants  were  used,  not  in  the  repair,  but  in 
the  original  construction,  of  the  tug.  This  variance  is  now  insisted 
upon  as  fatal  to  the  appeal.  If  the  objection  had  been  taken  in  the 
district  court,  the  libelant  would  have  been  entitled  to  amend,  so  as 
to  conform  his  pleadings  to  his  proof,  provided  the  case  made  upon 
the  evidence  entitled  him  to  a  decree;  and  the  same  rule,  in  further- 
ance of  substantial  justice,  should  be  applied  here.  It  becomes 
proper  in  that  view  to  consider  the  case  upon  its  merits. 

It  is  admitted  that  there  is  no  maritime  lien  for  materials  and 
labor  used  in  the  original  construction  of  the  vessel,  and  also  that  a 
lien  is  given  therefor  by  a  statute  of  Michigan.  I  think  that  the  ap- 
pellants are  entitled  to  that  statutory  lien  for  the  amount  of  their 
claim,  and  that  under  the  laws  of  Michigan  it  is  entitled  to  priority 
over  that  of  the  appellee  as  mortgagee.  It  is  urged,  however,  that 
the  libel  of  the  appellants  was  rightly  dismissed  for  want  of  jurisdic- 
tion in  the  district  court,  as  a  court  of  admiralty,  to  entertain  it.  If 
the  appellants  had  filed  a  libel  for  such  a  cause  as  an  original  pro- 
ceeding, and  sought  thereby  to  subject  the  vessel  to  the  jurisdiction 
of  the  admiralty  court,  it  is  not  denied  but  that  it  should  have  been 
dismissed  for  want  of  jurisdiction,  on  the  ground  that  the  contract 


174 


FEDERAL  REPORTER. 


for  construction  is  not  maritime  in  its  nature.  But  the  libel  was  not 
so  filed.  On  the  contrary,  it  was  filed  as  an  intervention  in  a  pro- 
ceeding previously  commenced,  under  which  the  district  court  had 
rightfully  acquired  jurisdiction  over  and  possession  of  the  vessel  as 
a  court  of  admiralty.  The  vessel  has  been  sold;  the  proceeds  have 
been  appropriated  to  the  payment  of  maritime  liens;  there  is  a  sur- 
plus remaining  in  the  registry;  there  are  before  the  court  two  claim- 
ants, neither  of  whom  have  a  claim  originally  enforceable  in  admi- 
ralty,— one  claiming  title  by  virtue  of  a  lien  given  by  the  local  law, 
and  superior  in  equity  and  at  law  to  that  of  the  other,  who  claims  from 
assignment  from  the  owner  by  way  of  mortgage.  The  jurisdiction  of 
the  district  court  as  an  admiralty  court,  in  one  sense,  may  be  said  to 
be  exhausted  and  at  an  end,  but  it  is  still  in  possession  of  a  fund 
arising  by  the  exercise  of  that  jurisdiction.  Is  not  the  right  and  power 
of  disposing  of  that  fund  necessarily  incident  to  its  Jurisdiction  as  an 
admiralty  court  ?  It  must  do  something  with  the  fund ;  it  is  absurd 
to  suppose  that  it  cannot.  What  else  can  it  do  but  ascertain  to  whom 
among  several  claimants  it  belongs,  according  to  principles  of  equity, 
and  award  it  accordingly;  or,  if  this  presents  complications  beyond 
the  convenient  extent  of  its  powers,  then  to  direct  a  litigation  else- 
where between  the  parties,  securing  the  fund  to  whomsoever  shall 
ultimately  appear  to  be  entitled  ?  Such  was  the  principle  announced 
and  acted  on  in  the  case  of  The  Guiding  Star,  18  Fed.  Rep.  263.  A 
reconsideration  of  it  in  this  case  has  not  weakened  my  conviction 
as  to  its  soundness.  This  principle  is  the  sole  foundation  for  the 
forty-third  admiralty  rule,  and  is  explained  and  justified  in  the  opin- 
ion of  the  supreme  court  in  the  case  of  The  Lotuwntma,  21  Wall. 
558-582.    It  is  there  said: 

"The  court  has  power  to  distribute  surplus  proceeds  to  all  those  who  can 
show  vested  interest  therein,  in  the  order  of  their  several  priorities,  no  matter 
how  their  claims  originated.  8c?iuchardt  v.  Babbidge,  19  How.  289.  The 
propriety  of  such  a  distribution  in  the  admiralty  has  been  questioned,  on  the 
ground  that  the  court  would  thereby  draw  to  itself  equity  jurisdiction.  T?u 
Neptune,  3  Knapp,  Privy  Coun.  11 1 .  But  it  is  a  wholesome  jurisdiction,  very 
commonly  exercised  by  nearly  all  superior  courts,  to  distribute  a  fund  right- 
fully in  its  possession  to  those  who  are  legally  entitled  to  it;  and  there  is  no 
sound  reason  why  admiralty  courts  should  not  do  the  same.  If  a  case  should 
be  so  com  plicated  as  to  require  the  interposition  of  a  court  of  equity,  the  dis- 
trict court  could  refuse  to  act,  and  refer  the  parties  to  a  more  competent 
tribunal." 

It  follows  that  the  decree  of  the  district  court  dismissing  the  appel- 
lants' libel  was  erroneous,  and  must  be  reversed,  with  costs.  It  is 
accordingly  so  ordered,  and  a  decree  will  be  rendered  in  favor  of  the 
appellants,  appropriating  the  fund  in  the  registry,  so  far  as  may  be 
necessary,  to  the  payment  of  their  olaim,  and  the  balance,  if  any,  to 
the  appellees. 


THE  ACTIVE. 
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The  Activh. 


The  Ocean  Wave. 


(DUtrict  Oourt,  8.  D.  New  York.   October  25, 1884.) 


Collision— Tuo  and  Tow— Running  Neab  to  Piers  between  Other  Vessels. 
The  tug  A.,  with  the  barge  O.  W.  in  tow  on  a  hawser,  came  down  the  East 
river  against  the  tide  about  200  leer  from  shore,  and  ran  between  two  schooners, 
which  were  about  100  feet  apart,  the  outer  schooner  being  also  about  100  feet 
farther  up  the  river.  The  barge,  after  rounding  past  a  projecting  pier  farther 
up  stream,  was  obliged  to  port  her  helm  to  clear  the  upper  schooner,  and  she 
was  afterwards  unable  to  stop  her  sheer  in  time  to  avoid  running  into  the  lower 
schooner.  Held,  upon  the  facts*,  that  the  tug  was  in  fault  for  navigating  so 
near  the  piers,  and  also  for  needlessly  attempting  to  pass  between  the  two 
schooners,  and  should  pay  the  whole  damage. 

In  Admiralty. 

Benedict,  Tajt  dt  Benedict,  for  libelant. 

Alexander  db  Ash,  for  the  Active. 

Edgar  Stcain  and  J.  A.  Hi/land,  for  the  Ocean  Wave. 

Brown,  J.  The  steam-tug  Active,  having  the  barge  Ocean  Wave 
in  tow  upon  a  hawser  of  about  20  fathoms,  in  coming  down  the  East 
river  ngainst  the  flood-tide,  instead  of  proceeding  near  the  middle  of 
the  stream,  as  required  by  law,  was  going  near  the  New  York  shore 
for  the  purpose  cf  availing  herself  of  the  slack  water.  Thus  her  course 
lay  between  two  schooners,  the  J.  W.  Huston  .and  the  libelant's 
schooner,  the  Wm.  Blakeley.  The  wind  was  north-west,  and  both 
schooners  were  engaged  in  heaving  by  windlass  towards  the  New  York 
shore,  the  Blakeley  being  about  100  feet  nearer  the  shore  than  the 
Huston.  The  tug  passed  about  midway  between  them,  but  the  barge, 
in  coming  around  the  Twenty-sixth  street  pier,  which  was  consider- 
ably longer  than  the  one  below,  found  it  necessary  to  port  her  helm 
in  order  to  avoid  coming  in  contact  with  the  bowsprit  of  the  Huston. 
Before  her  sheer  could  be  fully  broken,  though  her  helm  was  imme- 
diately starboarded  on  clearing  the  Huston,  she  ran  upon  the  star- 
board quarter  of  the  Blakeley,  which  was  only  about  100  feet  below 
the  Huston. 

Having  the  whole  middle  part  of  the  river  clear,  where  she  was 
bound  by  law  to  go,  I  must  hold  the  tug  in  fault  for  proceeding  as 
she  did  near  the  shore,  and  undertaking  to  thread  the  gauntlet  of 
other  vessels  there  lying  in  her  way.  She  had  no  right  to  impose 
this  hazard  upon  the  tow.  The  available  space  between  the  two 
Bchooners  is  not  estimated  to  be  above  100  feet,  and  the  fact  that 
one  was  below  the  other,  and  that  both  were  below  the  projection  of 
the  Twenty-sixth  street  pier,  added  to  the  difficulties  of  navigation 
imposed  upon  the  barge.  The  primary  fault  being  clearly  in  the  tug 
in  selecting  such  a  channel,  instead  of  pursuing  her  proper  course  in 
the  middle  of  the  river,  only  clear  proof  of  neglect  or  of  very  unskill- 
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ful  handling  on  the  part  of  the  barge  could  justly  charge  the  latter 
with  contributing  to  the  collision.  The  evidence  on  this  point  against 
the  barge  is  by  no  means  clear  or  satisfactory.  The  time  and  space 
available  for  her  maneuvering  were  both  small,  and  almost  approach 
the  situation  recognized  as  a  situation  in  extremis,  in  which  even 
erroneous  handling  at  the  moment  is  not  deemed  a  fault,  when  the 
situation  is  brought  about  by  the  wrong  of  another.  But  it  is  not 
even  clear  from  the  testimony  that  the  barge  omitted  anything  she 
might  have  done,  or  did  anything  she  ought  not  to  have  done,  in  first 
avoiding  the  Huston,  though  she  afterwards  came  in  contact  with  the 
Blakeley. 

I  must  therefore  charge  the  whole  loss  upon  the  Active,  and  allow 
a  decree  against  her,  with  costs ;  while  as  to  the  Ocean  Wave  the 
libel  should  be  dismissed,  with  costs. 


L  Pilotage— Libel  for  Fees— Duty  of  Pilot. 

Upon  a  claim  of  fees  for  pilotage  against  a  vessel  which  had  left  before  the 
pilot  arrived,  held,  that  it  was  the  duty  of  the  pilot  to  be  on  hand  at  high  water, 
and  that,  in  his  absence  at  that  time,  the  vessel  was  justified  in  departing  with- 
out him,  and  the  libel  was  therefore  dismissed. 
2.  Admiralty  Practice— Costs. 

Costs  disallowed  where  the  libel  is  dismissed  upon  grounds  not  pleaded. 

In  Admiralty. 

Beebe,  Wilcox  dc  Hobbs,  for  libelant. 

Jas.  K.  Hill,  Wing  dt  Shoudy,  for  claimants. 

Brown,  J.  I  think  it  was  the  duty  of  the  pilot,  the  libelant,  to  be 
on  hand  at  high  water  on  the  morning  of  February  15th,  when  the 
Ocean  Express  was  to  be  piloted  to  sea.  His  own  testimony,  aside 
from  his  statement  of  the  hour  of  the  time  to  sail, — 8  o'clock, — tends 
to  confirm  this  view,  which  is  sustained  by  the  evidence  of  the  captain 
and  the  draught  of  the  vessel.  The  libelant's  testimony  would  seem 
to  indicate  that  he  considerably  mistook  the  hour  of  high  water,  which 
was,  in  fact,  a  little  before  six.  The  vessel,  with  her  deep  draught 
and  in  Newtown  creek,  was  not  bound  to  wait  for  him,  and  upon  this 
ground  I  think  the  libel  must  be  dismissed.  But  as  this  particular 
defense  was  not  set  up  in  the  answer,  the  dismissal  must  be  without 
costs. 


The  Ocean  Express. 


{Dittrid  Court,  8.  D.  iV«»  York.   November  S,  1884.) 


POPE  V.  CHENEY. 


177 


±*ofb  and  others  v.  Cheney  and  others. 


(Circuit  Court,  8.  D.  Iowa,  O.  D.   October  Term,  1884.) 


Removal  of  Cause— Failure  to  File  Transcript — Second  Removal. 

If  a  party  exercises  bis  right  to  remove  a  case  into  a  federal  court,  and.  by 
filing  the  requisite  petition  and  bond,  deprives  the  state  court  of  jurisdiction, 
and  confers  it  upon  the  federal  court,  and  through  his  own  fault  he  fails  to 
file  the  transcript  in  the  United  States  court,  and,  after  a  delay  of  a  year,  pro- 
cures the  redocketing  of  the  cause  in  the  state  court,  and  fully  recognizes  the 
jurisdiction  of  that  court,  he  cannot  be  allowed  to  remove  the  cause  again  to 
the  federal  court  on  another  ground  than  that  first  alleged,  when  his  delay  is 
not  excused,  and  it  is  not  shown  that  such  ground  did  not  exist  at  the  time  of 
the  first  removal. 

Law.   Motion  to  remand. 

Wright,  Cummins  d  Wright,  for  plaintiffs. 

E.  J.  Goode,  for  defendants. 

Shiras,  J .  This  cause  was  removed  from  the  circuit  court  for  Polk 
county,  Iowa,  and  is  now  before  this  court  upon  a  motion  to  remand, 
filed  by  the  defendant  Cheney  and  intervenor  Porter.  The  record 
shows  that  the  action  was  commenced  on  the  third  of  November,  1881, 
and  that  on  the  fourteenth  day  of  October,  1882,  the  plaintiffs  filed 
a  petition  for  the  removal  of  the  case  to  the  United  States  court,  on 
the  ground  that  plaintiffs  were  citizens  of  the  state  of  Illinois,  and  the 
defendants  citizens  of  Iowa,  the  amount  in  controversy  being  in  ex- 
cess of  $500.  On  the  twenty-fifth  day  of  October,  1882,  the  state 
court  approved  the  bond  and  ordered  the  transfer  of  the  case  to  this 
court.  The  plaintiffs  failed  to  file  a  transcript  in  this  court  under 
this  petition  and  order,  and  on  the  thirtieth  day  of  October,  1883, 
the  case  was  redocketed  in  the  state  court  on  the  motion  of  plaintiffs, 
and  plaeed  upon  the  trial  calender,  and  several  motions  touching  the 
pleadings  were  submitted  to  and  passed  upon  by  the  state  court.  On 
the  twenty-ninth  of  September,  1884,  the  plaintiffs  filed  a  petition, 
affidavit,  and  bond  for  the  removal  of  the  cause  into  this  court,  on  the 
ground  of  local  prejudice,  and,  the  state  court  approving  the  bond, 
thereupon  the  plaintiffs  filed  the  proper  transcript  in  this  court  on  the 
twenty-first  of  October,  1884.  The  defendant  and  intervenor  now 
move  to  remand  the  case  to  the  state  court  upon  the  ground  that  by 
failing  to  perfect  the  removal  of  the  case  under  the  first  application, 
and  after  the  lapse  of  a  year,  causing  the  case  to  be  redocketed  in  the 
state  court,  and  having  fully  submitted  the  case  to  the  jurisdiction  of 
the  state  court,  plaintiffs  have  waived  or  lost  their  right  of  removal 
to  this  court. 

In  the  case  of  St.  Paul  d  C.  Ry.  Co.  v.  McLean,  108  U.  S.  212, 
8.  C.  2  Sup.  Ct.  Rep.  498,  it  appeared  that  the  defendant  had  re- 
moved the  cause  from  the  state  to  the  federal  court,  but  failed  to  file 
a  transcript  in  the  United  States  court  on  the  first  day  of  the  term,  it 
being  filed  on  the  third  day.    The  United  States  circuit  court,  on  mo- 
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tion,  remanded  the  case,  and  thereupon  the  defendant  promptly  filed  a 
second  petition  for  removal,  upon  the  same  grounds  that  were  set  forth 
in  the  original  petition,  and  at  once  filed  the  transcript  in  the  United 
States  court.  The  cause  was  again  remanded,  and  the  supreme 
court  held  that  "when  the  circuit  court  first  remanded  the  cause,  the 
order  to  that  effect  not  being  superseded,  the  state  court  was  rein- 
vested  with  jurisdiction  which  oould  not  be  defeated  by  another  re- 
moval upon  the  same  grounds  and  by  the  same  party.  A  different 
construction  of  the  statute,  as  may  be  readily  seen,  might  work  inju- 
rious delays  in  the  preparation  and  trial  of  causes." 

In  the  case  at  bar  the  second  removal  is  sought  by  the  same  party, 
but  not  wholly  upon  the  same  grounds.  The  right  of  removal  of  a 
cause  from  a  state  to  a  federal  court  is  a  mode  of  enforcing  the  right 
of  citizens  of  different  states  to  submit  causes  between  them  to  the 
decision  of  a  court  of  the  United  States.  The  statutes  regulating 
this  right  of  removal  define  the  circumstances  under  which  the  right 
may  be  exercised ;  yet  the  ultimate  object  of  the  several  provisions 
is  the  same,  to- wit,  the  enabling  litigants  who  are  citizens  of  differ- 
ent states  to  submit  the  controversies  pending  between  them  to  the 
decision  of  the  federal  tribunals.  When  a  citizen  of  Illinois,  for 
instance,  is  sued  by  a  citizen  of  Iowa,  in  one  of  the  courts  of  Iowa, 
for  an  amount  in  excess  of  $500,  the  cause  is  one  within  the  juris- 
diction of  the  United  States  courts,  and  under  the  existing  statute 
it  may  be  removed  into  the  federal  court  of  the  proper  district.  The 
right  of  removal  conferred  by  the  act  of  congress  is  intended  to  enable 
the  party  entitled  thereto  to  remove  the  cause  into  the  federal  court, 
and  if  the  party  exercises  the  right,  and,  by  filing  the  requisite  peti- 
tion and  bond,  deprives  the  state  court  of  jurisdiction  and  confers  it 
upon  the  federal  court,  then  the  litigant  has  enjoyed  the  benefit  of 
the  right  of  removal,  and  if,  through  his  own  fault,  he  fails  to  file 
the  transcript  in  the  United  States  court,  and  after  the  delay  of  a 
year  he  then  procures  the  redocketing  of  thevcause  in  the  state  court, 
and  fully  recognizes  the  jurisdiction  of  that  court,  should  he  be  again 
permitted  to  remove  the  case  into  the  federal  court  ? 

The  oase  of  St.  Paul  <&  C.  Ry.  Co.  v.  McLean,  supra,  declares  that 
the  same  party  cannot  remove  the  case  upon  the  same  grounds,  the 
reason  assigned  for  the  ruling  being  that  a  different  construction  of 
the  statute  might  work  injurious  delays  in  the  preparation  and  trial 
of  causes.  Does  not  the  same  reason  apply,  even  though  the  second 
removal  may  be  asked  for  upon  a  different  ground  ?  So  far  as  ap- 
pears in  this  case,  when  the  plaintiffs  herein  first  petitioned  for  a 
removal,  they  could  have  made  the  application  and  obtained  the  re- 
moval under  either  section  of  the  statute.  It  is  not  shown  that  there 
has  been  any  change  of  circumstances,  or  in  the  facts  connected  with 
the  oase,  or  that  the  local  prejudice  or  influence  now  complained  of 
did  not  exist  when  the  first  removal  was  petitioned  for.  The  plain- 
tiffs had  the  right  to  remove  the  case.    They  did  in  fact  remove  it, 
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and  deprived  the  state  court  of  jurisdiction  for  a  full  year.  They 
then  caused  the  case  to  be  redocketed  in  the  state  court,  and  then, 
in  about  a  year  after  this  was  done,  they  again  petitioned  for  a  re- 
moval of  the  case,  assigning  as  a  reason  the  existence  of  local  preju- 
dice. No  reason  is  given  for  this  delay;  nor  is  it  shown  that  the 
local  prejudice  complained  of  has  arisen  or  come  to  their  knowledge 
since  the  redocketing  of  the'  case  in  the  state  court. 

It  is  apparent,  if  it  be  held  that  the  right  of  removal  exists  abso- 
lutely, under  such  circumstances,  that  parties  will  be  enabled  to  use 
the  right  of  removal  which  is  conferred  simply  to  enable  parties  to 
transfer  cases  into  the  federal  courts  for  trial,  as  a  means  of  delay ' 
and  protracting  litigation  to  the  manifest  injury  of  the  other  parties 
in  interest.  Under  such  circumstances,  we  think  the  federal  court 
should  refuse  to  entertain  jurisdiction  of  the  case. 

Motion  to  remand  is  sustained. 


Olyphant  v.  St.  Louis  Orb  &  Steel  Co.  and  others.1 
(Circuit  Court,  E.  D.  Mitvntri.   November  8, 1884.) 

L  MORTGAGOR  AND  MORTGAGEE— PAYMENT  OF  EXPENSES  PkIOR  TO  APPOINTMENT 

of  Receiver. 

A  court  has  power,  in  a  suit  for  the  foreclosure  of  a  mortgage  upon  the  prop- 
erty of  a  corporation,  to  order  its  receiver  to  pay  employes  of  the  company  in 
full  for  services  rendered  within  six  months  before  his  appointment. 
2.  Same— Costs  of  Litigation. 

It  is  not  the  duty  of  a  receiver  appointed  in  a  foreclosure  suit  to  repay  costs 
incurred  by  the  plaintiff  in  the  litigation,  while  such  litigat  ion  remains  pending. 

In  Equity.  Foreclosure  suit.  Exceptions  to  master's  report  con- 
cerning certain  claims  allowed  by  the  receiver  of  the  St.  Louis  Ore 
&  Steel  Co. 

The  third  exception  referred  to  in  the  opinion  of  the  court  relates 
to  the  following  item:  "August  1,  1884.  Paid  voucher,  ac.  0.  L. 
Garrison,  secretary,  $250," — which  represented  salary  due  Mr.  Garri- 
son, formerly  secretary  of  said  company  and  now  secretary  of  its  re- 
ceiver. It  is  objected  to  because  it  includes  services  rendered  to  the 
company  for  a  short  period  of  time  immediately  preceding  the  ap- 
pointment of  the  receiver.  The  claim  was  allowed  pursuant  to  the 
order  appointing  a  provisional  receiver,  dated  July  21, 1884,  provid- 
ing "that  the  receiver  may  proceed  to  pay  all  just  claims  and  ac- 
counts for  labor,  supplies,  professional  services,  salaries  of  officers,  and 
employes  *  *  *  for  said  steel  and  ore  company  that  have  been 
earned  or  have  matured  within  six  months  before  the  making  of  this 
order."    The  other  exceptions  relate  to  the  deposit  of  $ 250  with  the 

i  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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clerk  of  the  court  to  defray  costs  incidental  to  this  proceeding,  and 
to  another  deposit  of  $50  with  the  clerk  of  United  States  circuit  court 
for  the  Southern  district  of  Illinois. 

Noble  ds  Orrick,  for  intervening  bondholders. 

Hitchcock,  Madill  <&  Finkelnbwrg,  for  receiver. 

Treat,  J.  The  third  exception  to  the  master's  report,  pertaining 
to  the  allowance  of  0.  L.  Garrison,  is  overruled.  As  to  the  other  two 
exceptions,  the  case  is  not  yet  in  condition  for  the  decision  thereof. 
This  suit  was  instituted  by  the  plaintiff,  and  necessarily  at  his  cost. 
He  chooses  to  ask  for  the  appointment  of  a  receiver,  whose  duty  it  is 
to  preserve  the  property  pending  tfye  litigation,  and  not  to  pay  plain- 
tiff's  expenses  connected  therewith.  It  may  be.  that  the  plaintiff's 
demand,  from  the  beginning,  has  been  wrongful;  and  if  so,  whatever, 
at  his  instance,  has  been  done,  must  be  at  his  expense.  In  the  inter- 
mediate time,  his  costs  and  expenses  connected  with  the  litigation  are 
not  to  be  paid  by  the  receiver;  for  non  constat  that  his  demand  is 
rightful.  Hence  the  question  presented  by  the  last  two  exceptions  are 
sustained,  with  leave  hereafter  to  present  the  same  as  the  final  deter- 
mination of  equities  may  require. 


Taxation — Chattel  Mortgage—  Lien  of  Tax  Assessed  Against  Mortgagor. 
Under  the  statutes  of  Iowa,  taxes  are  not  a  lien  upon  personalty  until  dis- 
traint therefor  is  made  in  the  mode  pointed  out  in  the  statutes ;  and  a  mortgagee 
of  personal  property  who  takes  possession  under  his  mortgage,  and  sells  the 
property,  either  directly  or  through  the  decree  or  order  of  a  court,  before  any 
distraint  is  made,  is  entitled  to  the  proceeds  so  far  as  may  be  necessary  to  pay 
his  claim  as  against  the  taxes  assessed  against  the  mortgagor. 

In  Equity. 

Wright,  Cummins  &  Wright,  for  complainants. 

Sherman,  Mitchell  <&  Dudley,  for  county  treasurer. 

Shiras,  J.  William  K.  Bird,  in  January,  1882,  was  engaged  in  the 
mercantile  business  at  Des  Moines,  Iowa.  On  the  sixth  of  January 
he  executed  a  chattel  mortgage  on  his  stock  in  trade  to  the  Iowa  Na- 
tional Bank  to  secure  his  indebtedness  to  this  bank.  Certain  other 
creditors  levied  writs  of  attachment  on  the  property,  and  the  com- 
plainant, to  whom  the  mortgage  had  been  assigned,  replevied  the 
same,  and  also  filed  a  bill  for  the  foreclosure  of  the  mortgage.  The 
court  appointed  a  receiver,  who  took  possession  of  the  property,  and, 
under  direction  of  the  court,  sold  the  same,  the  prooeeds  being  held 
for  distribution  to  the  partios  to  whom  it  should  be  ultimately  ad- 
judged  to  be  due.    The  county  treasurer  of  Polk  county  now  applies 
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to  the  court  for  an  order  directing  the  receiver  to  pay  ont  of  the  funds 
realized  from  the  sale  of  the  goods  the  taxes  assessed  against  W.  K. 
Bird  for  the  year  1882.  This  application  is  resisted  by  the  com- 
plainant, on  the  ground  that  the  fund  is  not  sufficient  to  pay  his  claim 
in  full,  and  that  the  taxes  are  not  a  lien  upon  the  property  or  its  pro- 
ceeds, no  levy  thereof  having  been  made  upon  the  property.  On  part 
of  the  county  treasurer  it  is  urged  that  the  matter  stands  just  as  it 
would  if  an  actual  levy  had  been  made,  for  the  reason  that  when  the 
taxes  became  delinquent,  so  that  a  levy  therefor  could  have  been  made, 
the  property  was  in  possession  of  this  court,  and  that  he  could  not, 
therefore,  seize  the  same,  and  that  the  court  will,  therefore,  deem  that 
to  have  been  done  which  would  have  been  done  had  not  the  posses- 
sion by  the  court  of  the  property  forbidden  it. 

Under  the  provisions  of  the  statutes  of  Iowa,  taxes  are  not  declared 
to  be  a  lien  upon  personalty.  Section  857  of  the  Code  provides  that 
if  any  one  neglects  to  pay  the  taxes  assessed  against  him  before  the 
first  day  of  February,  the  treasurer  is  directed  to  make  the  same  by 
distress  and  sale  of  his  personal  property,  and  the  tax-list  alone  shall 
be  sufficient  warrant  for  such  distress.  The  taxes  claimed  by.  the 
treasurer  were  for'  the  year  1882,  and  hence  the  treasurer  could  have 
distrained  for  the  collection  thereof  on  or  after  the  first  day  of  Feb- 
ruary, 1883.  At  that  time  the  goods  were  in  possession  of  the  re- 
ceiver. Assuming,  without  deciding  it,  that  the  fact  that  the  court, 
through  the  receiver,  had  possession  of  the  goods,  should  be  deemed 
to  place  the  treasurer  in  the  same  position  as  though  he  had  created 
a  lien  on  the  property,  the  question  then  arises  whether  such  lien  for 
the  taxes  assessed  against  W.  K.  Bird  for  the  year  1882  is  superior 
or  paramount  to  that  of  complainant  as  mortgagee,  or  is  there  an 
equity  in  favor  of  such  taxes  which  entitles  them  to  priority?  I  do 
not  find  that  this  question  has  been  settled  by  the  supreme  court  of 
Iowa,  so  that  this  court  must  determine  it  without  aid  from  that  source. 

It  will  not  be  claimed  that  personal  property,  sold  by  the  tax- 
debtor  after  the  taxes  have  become  delinquent,  but  before  any  dis- 
traint thereof  has  been  made,  is  subject  to  be  seized  in  the  hands 
of  a  purchaser  and  subjected  to  the  payment  of  the  tax.  If  this 
were  the  rule,  then  every  one  who  buys  goods  in  the  ordinary  way  of 
trade  of  a  merchant  cannot  know  whether  his  title  is  a  perfect  one 
or  not,  except  by  ascertaining  whether  his  vendor  has  paid  all  taxes 
assessed  against  him.  If  there  are  taxes  due,  then,  under  such  a 
rule,  the  purchaser  would  take  subject  to  the  right  of  the  county 
treasurer  to  seize  the  goods  and  sell  them  for  the  unpaid  taxes.  Cer- 
tainly no  such  burden  or  risk  is  placed  upon  the  purchaser  by  the 
statutes  of  Iowa,  and  in  the  absence  of  express  statutory  provisions 
so  declaring,  courts  are  not  justified  in  adopting  a  rule  which  would 
so  greatly  interfere  with  the  ordinary  business  affairs  of  the  com-; 
munity. 

In  the  case  at  bar  it  may  be  urged  that  complainant  is  only  a 
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mortgagee,  and  that  his  lien  as  such  may  well  be  postponed  to  that 
of  the  taxes  assessed  against  the  mortgagor.  The  record  shows  that 
the  mortgages  under  whioh  complainant  claims  were  executed  and 
possession  thereunder  taken  for  his  benefit  in  January,  1882,  more 
than  one  year  before  the  treasurer  could  have  distrained  for  the  taxes 
low  claimed.  The  property  has  been  sold,  and  the  money  realized 
therefrom  is  to  be  distributed.  When  possession  was  taken  by  the 
mortgagee,  and  the  property  was  sold,  the  legal  title  bad  vested  in 
the  mortgagee,  and  the  case  stood,  so  far  as  this  question  is  concerned, 
the  same  as  though  the  mortgagee  had  originally  bought  the  goods. 
If  the  taxes  were  in  any  sense  a  lien  upon  or  equity  in  the  goods  par- 
amount to  the  mortgage,  then  such  right  or  lien  'still  exists,  and  the 
goods  can  be  seized  in  the  hands  of  those  who  bought  them  from  the 
mortgagee.  If  no  such  lien  or  equity  exists  against  the  goods  in  the 
hands  of  the  present  owners,  why  should  it  be  held  to  exist  against 
the  proceeds  of  the  goods,  which  it  is  admitted  belong  to  the  mort- 
gagee? 

In  the  argument  it  was  suggested  that  in  assignments  for  the  ben- 
efit of  creditors,  under  the  statutes  of  Iowa,  taxes  were  declared  to  be 
entitled  to  priority  of  payment  from  the  funds  in  the  hands  of  the  as- 
signee, and  that  in  Huiscamp  v.  Albert,  60  Iowa,  421,  8.  C.  15  N. 
W.  Rep.  264,  the  supreme  court  had  intimated,  without  deciding  it, 
that,  under  the  statute,  taxes  might  be  deemed  to  be  a  lien  on  the 
personal  property  in  the  hands  of  an  assignee.  This  statute  declares 
the  rule  that  is  to  be  applied  when  the  proceeds  of 'the  property  of  an 
insolvent  debtor  are  distributed  under  an  assignment  for  the  benefit 
of  creditors,  and  whatever  may  be  the  construction  of  the  statute 
upon  the  question  of  a  lien  upon  the  property,  as  against  an  assignee, 
it  is  clear  that  the  priority  created  by  the  statute,  whether  accom- 
panied with  a  lien  or  not,  is  confined  to  oases  of  assignments  made 
under  the  statutes. 

It  is  not  clear,  however,  that  even  in  cases  of  assignment  for  bene- 
fit of  creditors  the  taxes  have  a  priority  over  liens  created  by  express 
contract  long  before  the  assignment  was  made  or  the  taxes  were  levied. 
The  assignee  takes  the  property  subject  to  all  prior  rights  and  liens, 
and  it  may  be  that  the  priority  conferred  by  the  statutes  upon  the 
taxes  is  confined  to  rights  conferred  by  the  deed  of  assignments, — that 
is  to  say,  the  taxes  are  entitled  to  priority  of  payment  over  all  other 
parties  whose  right  to  claim  payment  depends  upon  the  deed  of  as- 
signment, but  they  are  not  entitled  to  priority  over  the  liens  on 
personalty  which  antedate  the  assignment  and  all  rights  conferred 
thereby ;  but,  however  this  may  be,  the  rule  provided  for  distribution 
in  cases  of  assignments  is  not  applicable  to  the  case  at  bar. 

The  conclusions  reached  are  that,  under  the  statutes  of  Iowa,  taxeB 
are  not  a  lien  upon  personalty  until  distraint  therefor  is  made  in  the 
mode  pointed  out  in  the  statutes;  that  a  person  purchasing  personal 
property  before  a  distraint  thereof  has  been  made  is  protected  against 
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a  subsequent  distraint  for  tb  b  taxes  assessed  against  his  vendor;  and 
that  a  mortgagee  of  personal  property  who  takes  possession  under  his 
mortgages  and  sells  the  property,  either  directly  or  through  the  decree 
or  order  of  a  court  before  any  distraint  is  made,  is  entitled  to  the 
proceeds  so  far  .as  may  be  necessary  to  pay  his  claim,  as  against  the 
taxes  assessed  against  the  mortgagor.  The  petition,  therefore,  filed 
by  the  county  treasurer  is  dismissed  at  his  costs. 


Hurst  and  others  v.  Colby.1 

(Otrcuit  Court,  &  D.  Georgia,  W.  D.  1884.) 

Expknpkb  of  Realizing  oh  Collaterals— Whew  Chargeable  against  Debtor. 
Where  collaterals  are  delivered  to  a  creditor  for  the  purpose  of  securing  a 
debt,  and  the  creditor  redelivers  them  for  collection  to  the  debtor's  agent  in 
pursuance  of  an  arrangement  made  with  the  debtor,  and  where  the  creditor  is 
compelled  to  bring  suit  against  such  agent  for  the'recovery  of  the  collaterals, 
or  their  proceeds,  the  creditor  is  entitled  to  deduct  from  the  amount  recovered 
.  in  such  suit  reasonable  expenses  thereof,  before  applying  the  amount  to  the 
debt.  It  is  otherwise  if  the  creditor  delivered  them  to  the  agent  as  hit  agent, 
or  where  the  suit  was  unnecessary. 

Action  on  two  promissory  notes  signed  "J.  A.  D.  Coley,  Agt.,w  and 
on  which  there  was  due  $1,500. 

The  plaintiff  offered  in  evidence,  in  connection  with  the  notes,  an 
instrument  signed  by  Charlotte  T.  Coley,  the  principal,  directed  to 
the  plaintiffs,  in  which  she  authorized  them  to  credit  her  husband  as 
her  agent,  and  stating  that  she  would  bo  responsible  for  all  debts  so 
created,  and  that  her  separate  estate  should  be  bound  thereby.  The 
original  indebtedness  consisted  of  other  notes  besides  those  introduced 
in  evidence.  The  testimony  disclosed  the  fact  that,  at  the  time  of  the 
creation  of  the  indebtedness,  J.  A.  D.  Coley,  agent,  transferred  to  the 
plaintiffs,  as  collateral  security  for  the  indebtedness,  a  considerable 
amount  of  planters*  notes.  About  tbe  time  these  notes  matured,  the 
plaintiffs  redelivered  these  collaterals  into  the  hands  of  J.  A.  D.  Cdley, 
to  be  by  him  collected,  and  the  proceeds  of  which  were  to  be  applied 
to  the  payment  of  the  debt  of  the  plaintiffs.  Whether  they  were  de- 
livered to  him  as  agent  of  plaintiffs  or  defendant,  the  evidence  was 
conflicting.  Considerable  collections  were  made  by  J.  A.  D.  Coley, 
but  he  failed  to  account  for  the  same,  and  the  plaintiffs  thereupon 
brought  action  against  him  of  trover  for  the  notes.  This  case  is  re- 
ported in  15  Fed.  Rep.  645.  The  judgment  recovered  in  that  case 
was  paid,  and  the  plaintiffs  credited  on  tbe  notes  of  J.  A.  D.  Coley, 
agent,  the  net  amount  of  tbe  judgment;  that  is,  the  amount  of  the 
judgment,  less  the  counsel  fees  paid  in  the  case,  and  less  the  actual 

1  Reported  by  Walter  B.  Hill,  Esq.,  of  the  Macon,  Georgia,  bar. 
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expenses  of  the  plaintiffs  in  attending  npon  the  trial  of  the  ease.  The 
only  question  at  issue  in  this  ease  was  whether  or  not  the  plaintiffs 
were  entitled  to  make  these  deductions,  or  whether  they  were  com- 
pelled to  credit  on  the  indebtedness  of  Mrs.  Charlotte  T.  Coley  the  full 
amount  recovered  in  the  trover  case  against  J.  A.  D.  .Coley. 

Bill  <6- Harris  and  J.  A.  Thomas,  for  plaintiffs,  cited  Ga.  Code,  § 
2146;  14  Amer.  Law  Rev.  697;  10  Cent.  Law  J.  237. 

Lanier  <k  Anderson,  for  defendants. 

Locke,  J.,  (charging  jury.)  The  only  question  of  law  which  arises 
in  this  case  is  in  regard  to  the  allowance  of  the  expenses  of  the  trover 
suit,  prosecuted  by  the  plaintiffs  against  J.  A.  D.  Coley.  If  yon  be- 
lieve from  the  evidence  that  the  collateral  notes  which*  had  been  de- 
livered to  Hurst,  Miller  &  Co.  were  returned  to  J.  A.  D.  Coley  aa 
agent  of  Charlotte  T.  Coley,  and  as  the  original  holder  of  said  notes, 
because  he  was  her  agent,  and  in  fulfillment  of  an  agreement  and 
understanding  had  with  him  as  her  agent  at  the  time  of  the  delivery 
of  them  to  the  agent  of  Hurst,  Miller  &  Co.  for  collection,  and  that 
the  bringing  of  this  suit  was  reasonable  and  necessary  to  protect  the 
interests  of  Hurst,  Miller  &  Co.,  and  that  the  amounts  were  reasonable 
and  just,  and  actually  expended,  you  will  find  for  the  full  amount  sued 
for;  but  if  you  believe  that  said  notes  were  delivered  to  J.  A.  D. 
Coley  as  agent  of  Hurst,  Miller  &  Co.,  and  not  at  all  on  account  of 
J.  A.  D.  Coley's  connection  with  Charlotte  T.  Coley  as  her  agent,  and 
not  as  agent  of  Charlotte  T.  Coley,  or  that  the  suit  against  J.  A.  D. 
Coley  was  unnecessary  and  consequently  unjust,  you  will  find  for 
the  plaintiffs  simply  the  amount  due  on  the  original  indebtedness, 
less  the  actual  amount  received  by  them  on  the  judgment  against  J. 
A.  D.  Coley. 


St.  Louis  Smelting  &  Repining  Co.  v.  Wymah. 

(Circuit  Court,  D.  Colorado.   October  16,  1884.) 

Ejectment— Euros  to  Supreme  Court— Supersede  as  Bond— Rents  aito  Prof- 
its. 

A  supersedeas  bond  in  an  ejectment  case  covers  rents  an,d  profits  Accruing 
pending  the  proceedings  in  error  to  the  supreme  court. 

At  Law. 

Brewer,  J.,  (oraUy.)  In  No.  1,156,  St.  Louis  Smelting  dt  Refining 
Co.  v.  Wyman,  the  facts  are  these :  Plaintiff  obtained  a  judgment  in 
ejectment.  Defendant  took  the  case  to  the  supreme  court  of  the  United 
States,  and  gave  a  supersedeas  bond.  Judgment  was  affirmed,  and 
the  question  is  whether  that  bond  covers  the  value  of  the  use  and  oc- 
cupation, or  the  rents  and  profits,  of  the  land  subsequent  to  the  judg- 
ment in  the  circuit  court,  and  before  the  affirmance  in  the  supreme 
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•court.  But  for  language  to  &e  found  in  one  or  two  opinions  of  the 
supreme  oourt,  I  do  not  think  there  would  be  the  slightest  question. 

The  section  of  the  statute,  which  is  in  Desty,  (section  1000,)  pro- 
vides that  every  justice  or  judge  signing  the  citation  shall  take  good 
and  sufficient  security  that  the  plaintiff  in  error  shall  answer  all  dam- 
ages and  costs  where  the  writ  is  a  supersedeas.  That  he  shall  answer 
all  damages !  Now,  when  the  judgment  is  entered  in  the  circuit  court, 
the  right  of  the  plaintiff  to  the  possession  of  the  property  is  estab- 
lished. He  is  entitled  to  the  immediate  possession,  and  to  the  rents 
and  profits  that  thereafter  shall  arise  therefrom.  If  by  proceedings 
in  error  and  a  supersedeas  bond  he  is  deprived  of  that  possession,  and 
so,  pending  the  proceedings  in  error,  loses  those  rents  and  profits, 
certainly  he  is  damaged  to  that  extent ;  and  if  the  supersedeas  bond  is 
to  answer  all  damages,  it  should  answer  for  those  rents  and  profits. 
I  do  not  see  any  logical  escape  from  that  reasoning. 

The  supreme  court  have  made  a  rule  under  that  section  intending 
to  carry  it  into  effect.  I  do  not  think  by  any  rule  they  can  limit  the 
scope  of  that  section,  or  nullify  its  operation ;  and  while  I  have  as 
enlarged  notions,  perhaps,  as  any  one  as  to  the  powers  of  a  court, 
especially  the  supreme  court,  I  do  not  think  they  can  go  far  enough 
to  nullify  any  of  the  acts  of  congress.  It  is  unnecessary,  perhaps, 
to  turn  to  the  rule.  It  attempts  to  specify  the  form  of  the  bond,  and 
what  it  shall  answer;  and  in  the  case  of  Omaha  Hotel  Co.  v.  Kountze, 
107  U.  8.  878,  8.  C.  2  Sup.  Ct.  fiep.  911,  a  majority  of  the  court 
held  that  a  supersedeas  bond  in  a  foreclosure  case  did  not  cover  the 
rents  and  profits  of  the  realty  mortgaged  accruing  pending  the  pro- 
ceedings in  error.  A  very  lengthy  and  elaborate  opinion  was  filed  by 
Mr.  Justice  Bradley.  In  it  he  intimates  that  the  same  rule  might 
apply  in  ejectment  cases,  but  does  not  distinctly  say  so,  and  draws 
a  distinction  between  ejectment  and  foreclosure  cases,  in  that  in  the 
latter  the  complainant  can  protect  himself  by  a  receiver.  Even  in 
that  case,  the  only  two  members  of  the  oourt  who  were  members  at 
the  time  the  rule  was  announced,  Messrs.  Justices  Field  and  Mil- 
ler, dissented,  and  dissented  in  a  very  vigorous  opinion  on  the  part 
of  Judge  Miller. 

While,  I  say,  there  is  an  intimation  in  that  opinion  that  the  same 
rule  might  apply  in  an  ejectment  case,  it  is  not  so  decided.  A  dis- 
tinction is  drawn  between  ejectment  and  foreclosure  cases,  so  that, 
notwithstanding  that  intimation,  I  think  that  I  ought  to  follow  what 
seems  to  be,  to  my  mind,  the  clear  and  unanswerable  logic,  and  that 
is  to  hold  that  a  supersedeas  bond  in  an  ejectment  case  covers  rents 
and  profits  accruing  pending  the  proceedings  in  error.  So,  in  ac- 
cordance with  the  stipulation  which  was  filed,  judgment  will  be  en- 
tered in  favor  of  the  plaintiffs  for  $2,000. 
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Eastbbn  Townships  Bank  v.  Vermont  Nat.  Bans  or  St.  Albans 

and  another. 


{Utr&uit  (hurt,  V.  Vermont.   October  22, 1884.) 


Banks  and  Banking — Loan — Failure  or  Bank— Payment. 

A.,  the  president  of  defendant,  a  national  bank  in  Vermont,  applied  to  the 
plaintiff,  a  banking  corporation  in  Canada,  for  a  loan  for  his  railroad  of  $50,- 
0UO,  which  he  had  been  unable  to  obtain  from  defendant.  Plaintiff's  manager 
told  him  the  money  conld  not  be  loaned  as  an  individual  loan,  as  its  individual 
loans  were  too  near  the  limit  allowed  by  law,  but  that  it  would  deposit  that 
amount  with  defendant  if  desired.  A.  assented,  and  they  agreed  the  deposit 
should  draw  interest  at  6  per  cent,  while  it  remained,  and  that  bonds  should 
be  deposited  as  security.  Plaintiff  drew  two  drafts  for  the  amount  on  a  Bos- 
ton bank,  delivered  them  to  defendant  and  received  the  collaterals,  and  en- 
tered the  transaction  on  its  books  as  a  loan  to  defendant.  Defendant  indorsed 
the  drafts,  forwarded  them  to  the  Boston  bank,  from  which  it  received  credit 
for  them,  and  has  always  retained  their  avails.  About  a  year  afterwards  de- 
fendant failed,  and  a  receiver  was  appointed,  who  rejected  the  claim  of  plain- 
tiff when  presented  for  payment,  and  defendant  brought  suit.  Held,  that  the 
transaction  was  not  a  loan  to  A.  individually,  but  to  defendant :  that  plaintiff 
was  entitled  to  a  judgment,  to  be  paid  by  the  comptroller  from  the  assets 
ratably  with  other  claims;  and  that  the  amount  due  should  be  adjusted  as  of 
the  time  when  the  receiver  was  appointed,  and  so  certified  by  the  receiver  to 
the  comptroller,  to  be  paid  in  due  course  of  administration. 


Edwards,  Dicfeerman  id  Young  and  George  F.  Edmunds,  for  plain. 


George  W.  Hendee  and  Luke  P.  Poland,  for  defendant. 

Wheeler,  J.  This  cause  has,  on  stipulation  of  the  parties  in  writ- 
ing, been  tried  by  the  court.  The  plaintiff  is  a  corporation  located 
and  doing  banking  business  at  Sherbrooke,  Canada.  The  defendant 
was  organized  as  a  national  bank  under  the  laws  of  the  United 
States,  and  located  at  St.  Albans,  Vermont.  It  had  seven  directors, 
one  of  whom  resided  in  Montreal,  Canada,  and  took  no  active  part 
in  its  business.  Its  president  owned  about  three-fourths  of  its  capi- 
tal stock,  and  was  largely  interested  as  owner  of  stocks  and  bonds  in 
several  railroads  in  Canada  and  the  United  States.  These  railroad 
companies  were  largely  indebted  to  the  defendant  on.  paper  indorsed 
by  him,  and  he  was  individually  so  indebted  on  his  own  paper.  As 
the  railroad  enterprises  turned,  the  railroad  companies,  the  president, 
and  the  defendant  were  badly  insolvent.  As  was  within  fair  expec- 
tation, they  were  solvent,  and  were  supposed  to  be  so.  The  president 
wanted  $50,000  to  use,  and  could  not  be  accommodated  with  that 
amount  by  the  defendant.  He  applied  to  the  manager  of  the  plain- 
tiff,  at  its  banking-house  in  Sherbrooke,  for  a  loan  of  that  amount, 
and  proposed  to  put  up  bonds  of  one  of  the  railroads  as  collateral, 
and  probably  stated  that  defendant  had  not  funds  from  which  to 
make  the  loan  as  a  reason  for  applying  to  the  plaintiff.  The  mana- 
ger of  the  plaintiff  told  him  that  it  had  funds  sufficient  from  which 


At  Law. 


tiff. 


EASTERN  TOWNSHIPS  BANK  V.  VKBMONT  NAT.  BANK. 


187 


to  make  the  loan,  and  would  do  so,  bat  that  the  individual  loans  were 
so  large  in  proportion  to  its  deposits  in  other  banks,  and  so  near  the 
limit  allowed,  that  the  loan  to  bim  could  not  be  made;  that  it  oould 
deposit  in  one  bank  as  well  as  another,  and  would  deposit  that  amount 
with  the  defendant  if  he  desired.  He  assented  to  this  proposal,  and 
they  agreed  that  the  deposit,  while  it  remained,  should  draw  interest 
at  6  per  cent.,  and  that  the  same  collaterals  should  be  deposited  as 
security.  Thereupon  the  manager  of  the  plaintiff  drew  two  drafts  of 
$25,000  each  in  favor  of  the  defendant  on  the  National  Exchange 
Bank  of  Boston,  delivered  them  to  the  president  of  the  defendant, 
and  received  the  collaterals,  and  entered  the  transaction  in  the  plain- 
tiff's books  as  a  loan  to  the  defendant.  The  president  made  the 
transaction  known  to  the  Montreal  director,  who  made  no  question 
about  it,  and  took  the  drafts  to  the  banking-house  of  the  defendant, 
in  St.  Albans,  and  delivered  them  to  the  cashier  in  the  presence  of 
the  vice-president,  who  were  directors,  and  acquainted  them  with  the 
transaction,  to  which  neither  made  any  objeotion,  and  they  received 
the  drafts  into  the  assets  of  the  defendant,  and  credited  the  amount 
as  a  deposit  to  the  plaintiff  in  the  books  of  the  defendant.  No  other 
such  loan  was  ever  made  by  the  defendant ;  no  vote  of  the  directors 
was  ever  taken  authorizing  or  ratifying  it ;  and  no  conference  was 
ever  had  among  them  concerning  it,  except  as  stated,  and  no  objec- 
tion was  ever  made  by  any  of  them  to  it.  The  drafts  were  indorsed 
in  the  usual  course  by  the  officers  of  the  defendant,  and  forwarded  to 
its  correspondent  in  Boston,  from  which  it  received  credit  for  them, 
and  it  has  always  retained  their  avails. 

It  is  claimed  that  in  reality  this  was  a  loan  to  the  president  of  the 
defendant,  individually,  and  not  to  the  defendant,  and  that  it  was  put 
in  the  form  it  was  to  avoid  the  limit  upon  individual  loans  by  the 
plaintiff.  But  it  is  found,  as  a  matter  of  fact,  from  the  evidence,  that 
the  loan  to  the  plaintiff  was  refused  because  of  that  limit ;  that  the 
loan  was  made  to  the  defendant  upon  its  own  credit  as  a  real  trans- 
action between  the  two  banks,  and  not  as  a  cover  for  any  other  trans- 
action, and  that  it  was  proposed  by  the  manager  and  assented  to  by 
the  president,  and  carried  out  between  them,  because  it  would  accom- 
modate the  defendant  and  enable  it  to  accommodate  the  president. 
This  result  was  accomplished  to  some  extent,  but  no  loan  or  advance- 
ment of  this  amount,  or  of  any  amounts  aggregating  this  amount,  or 
near  this  amount,  was  made  by  the  defendant  to  the  president.  It 
was  enabled  to  accommodate  him  more  by  means  of  this  deposit,  and 
did  so,  but  made  no  particular  advance  to  him  because  he  procured 
the  deposit  to  be  made.  He  was  endeavoring  to  promote  the  inter- 
ests of  all  his  enterprises,  including  the  defendant  as  one  of  them, 
without  intending  to  sacrifice  that  to  any  of  the  others;  the  plain- 
tiff's manager  was  intending  to  make  what 'would  be  for  it  a  proper 
loan  to -or  deposit  with  the  defendant.  The  defendant  twice  paid  in- 
terest to  the  plaintiff  on  the  loan,  bringing  it  up  to  May  21,  1883, 
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and  by  letter  from  its  cashier,  twice  acknowledged  at  other  times, 
acknowledged  the  deposit. 

The  drafts  were  dated  and  delivered  to  the  president  of  the  defend- 
ant, September  20,  1882,  and  charged  in  the  books  of  the  plaintiff  at 
the  same  time.  They  were  received  at  the  defendant's  banking  house, 
and  credited  to  the  plaintiff  on  its  books,  September  22,  1882.  The 
defendant  suspended  August  6,  and  the  receiver  was  appointed  Au- 
gust 9,  1883.  This  claim  was  presented  to  the  receiver,  and  was 
finally  rejected  by  him,  November  27,  1883.  This  suit  was  com- 
menced January  3,  and  the  writ  served  on  the  president  and  receiver 
January  21,  1884.  It  is  objected  in  behalf  of  the  receiver  that  the 
making  of  this  loan  or  negotiating  for  the  deposit  was  not  within  the 
scope  of  the  corporate  powers  of  the  defendant;  and  that,  if  it  was, 
it  was  not  done  so  by  those  having  the  right  to  exercise  those  powers 
in  such  a  case  as  to  bind  the  defendant.  If  this  was  a  deposit,  there 
can  be  no  question  about  the  power  of  the  association  to  receive  it 
and  become  liable  for  it.  To  receive  deposits  is  among  the  powers  spe- 
cifically delegated  to  national  banks.  Kev.  St.  §  5136,  subd.  7.  It 
was  called  a  deposit  between  the  officers  of  the  two  corporations.  It 
became,  in  form,  a  deposit  on  the  books  of  the  defendant.  It  bore  in- 
terest like  a  loan.  If  it  was  a  loan,  then  the  question  is  as  to  the  power 
to  borrow  money.  Among  the  powers  of  such  banks  specially  named 
is  that  to  make  contracts.  Section  5136,  subd.  8.  There  is  no  appar- 
ent limit  to  this  power,  except  that  Contained  in  section  5202.  That 
section  provides  that  no  association  shall  at  any  time  be  indebted 
or  in  any  way  liable  to  an  amount  exceeding  the  amount  of  its  cap- 
ital stock  actually  paid  in  and  undiminished,  except  for  circulation, 
deposits,  and  drafts  drawn  against  existing  funds,  and  to  its  stock- 
holders. This  implies  that  it  may  become  indebted  within  the  limit, 
even  if  the  power  to  make  contracts  generally  should  be  held  to  ap- 
ply to  something  else.  Powers  impliedly  given  are  as  well  conferred 
as  those  expressly  given.  National  Bank  v.  Graham,  100  U.  S.  699. 
This  debt  did  not  come  up  to  the  limit  alone,  and  it  is  not  shown 
that  there  were  any  others  of  the  kind  to  which  the  limit  applies. 

The  power  seems  to  be  clear.  The  transaction  was  had  with  the 
officers  usually  intrusted  with  financial  business.  The  president,  vice- 
president,  and  cashier  all  participated  in  it.  These,  with  the  director 
at  Montreal,  made  a  majority  of  the  board;  and,  although  he  did 
not  act  as  a  director  before,  he  appears  to  have  been  a  director  in 
fact,  if  not  by  right ;  but  nothing  is  shown  why  he  was  not  a  lawful 
director.  All  are  required  to  be  citizens  of  the  United  States,  and 
three-fourths  must  be  residents  of  the  state,  territory,  or  district. 
This  director  may  have  been  a  citizen  of  the  United  States,  and  prob- 
ably was,  or  he  would  not  have  been  elected,  and  enough  others  ap- 
pear to  have  been  residents.  If  this  were  not  so,  the  retention  of  the 
funds  is  a  ratification  by  all  of  the  means  by  which  they  Were  ac- 
quired.   They  could  not  both  retain  the  funds  and  repudiate  the 
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transaction.  Those  who  assumed  Jto  aot  for  the  defendant  in  the 
transaction  were  its  agents,  and  acted  as  such ;  and,  as  said  by  Mr. 
Jnstice  Swaynb  in  People's  Bank  v.  National  Bank,  101  U.  S.  181, 
"if  there  were  any  defect  of  authority  on  their  part,  the  retention  and 
enjoyment  of  the  proceeds  of  the  transaction  by  their  principal  con- 
stituted an  acquiescence  as  effectual  as  would  have  been  the  most 
formal  authorization  in  advance,  or  the  most  formal  ratification  aft- 
erwards." From  these  considerations  it  follows  that  there  must  be 
a  judgment  for  the  plaintiff.  Execution  cannot  issue  upon  the  judg- 
ment, but  it  is  to  be  paid  by  the  comptroller  from  the  assets  ratably 
with  other  olaims.  Rev.  St.  §  5236.  The  amount  of  the  claims  on 
which  dividends  are  to  be  made  should,  apparently,  be  adjusted  as  of 
the  time  when  the  comptroller  took  possession  by  appointing  a  re- 
ceiver. In  this  case  this  time  appears  to  be  August  9,  1883.  The 
amount  of  this  claim  to  that  time  was  $50,650.  The  judgment  is. to 
be  certified  by  the  receiver  to  the  comptroller,  to  be  paid  in  the  due 
course  of  administration.    Case  v.  Bank,  100  U.  S.  446. 

Judgment  for  plaintiff  for  $50,650,  to  be  certified  by  receiver  to 
comptroller,  with  costs. 


Mabter  and  Servant — Injury  to  Railroad  Employe  Sent  under  Car— Neg- 
ligence—Contributory Negligence — Waiver. 

Where  a  railroad  company  calls  upon  an  employe  to  go  under  a  car  on  a  side 
track,  on  which  other  cars  are  liable  to  be  moved  or  switched,  to  repair  such 
car,  it  is  its  duty  to  provide  him  with  a  red  flag  as  a  danger  signal ;  but  If  the 
employe  is  an  old  railroad  man,  and  fully  aware  of  the  danger,  and  has  con- 
tinued for  months  to  perform  such  duties,  and  neglected  to  demand  and  pro- 
cure a  flag,  he  may  be  considered  as  having  waived  his  right  to  recover  for  any 
injury  received  in  consequence  of  such  neglect 

Motion  for  New  Trial. 

Markham,  Patterson  <k  Thomas,  for  plaintiff. 

Teller  &  Orahood,  for  defendant. 

Brewer,  J.  In  No.  1,176,  O'Rorke  v.  Union  Pacific  Ry.  Co.,  a 
motion  was  made  for  a  new  trial.  It  was  an  action  for  personal 
damages,  and  a  verdict  was  found  for  the  plaintiff.  The  substantial 
facts  are  these :  This  plaintiff  was  a  car  repairer,  engaged  in  repair- 
ing cars  along  the  line  of  the  defendant's  road.  On  the  day  of  the 
accident  he  went  to  the  station  at  Malta,  I  believe,  and  found  there 
three  oars  standing  on  a  side  track,  with  a  freight  train  on  the  main 
line.  The  conductor  of  the  freight  train  told  him  that  the  rear  car  of 
the  three  side-tracked  cars  needed  repairing,  and  that  he  should  wait 
there  about  20  minutes,  which  would  be  time  enough  to  do  the  work. 


O'Robkb  v.  Union  Pao.  Br.  Co. 
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He  went  under  the  car  to  repair  it,  and  while  there  parties  in  charge 
of  the  freight  train  switched  a  oar  onto  the  side  track,  which  started 
the  other  cars  on  the  track,  and  they  pushed  the  oar  under  which  he 
was  at  work,  moving  it  some  few  feet  and  injuring  him.  He  had  no 
red  flag  out  with  which  to  signal  to  the  engineer,  and  no  assistant  to 
notify  parties  moving  the  train  that  he  was  at  work  under  the  car; 
and  the  engineer  moving  the  train  did  not  know  there  was  any  one 
under  the  car.  He  had  no  reason  to  suppose  that  any  one  was  un- 
der it,  and  switched  off  his  freight  car  onto  the  side  track  without  any 
knowledge  or  reason  to  believe  there  was  any  danger  in  so  doing. 

Indeed,  so  far  as  the  action  of  the  engineer  is  concerned,  no  neg- 
ligence can  be  affirmed  in  his  conduct.  The  complaint  is  that  the 
railroad  company  was  negligent  in  not  furnishing  to  one  engaged  in 
that  business,  and  necessarily  compelled  to  go  under  cars  and  liable 
to  be  there  injured,  a  red  flag  which  he  might  station  out  as  a  signal, 
or  furnish  him  an  assistant  to  give  notice  of  his  position ;  and  that 
the  railroad  company  was  negligent  in  not  so  doing  I  have  no  question. 
Whenever  they  call  upon  an  employe  to  go  into  such  a  position  as 
that,  I  think  it  is  their  duty  to  provide  him  with  the  ordinary  means 
of  protection,  which,  we  are  informed  by  the  testimony,  is  a  red  flag. 
It  cannot  be  expected  that  an  engineer  in  switching  cars  can  send  a 
man  forward  to  see  whether  or  not  some  one  is  under  any  car;  and 
the  red  flag,  being  the  ordinary  signal  of  danger,  should  have  been 
furnished  to  this  man.  But  the  troublesome  question  lies  back  of  that. 
This  plaintiff  was  an  old  railroad  man,  fully  aware  of  the  dangers  of 
such  work  as  he  was  then  engaged  upon.  He  had  been  employed  on 
this  road  in  such  work  for  seven  or  eight  months,  and  was  in  the  habit 
of  going  under  cars  under  just  such  circumstances.  He  had  no  flag, 
and  had  asked  for  none.  Now,  the  railroad  company  insists  that  he 
waives  his  right  to  recover  for  any  injury  received,  in  consequence  of 
that  fact.  This  doctrine  of  waiver,  upon  which  the  company  relies, 
is  a  doctrine  which  has  been  developed  within  the  last  few  years.  It 
has  been  carried  by  some  ceurts  to  a  dangerous  extent — one  which  I 
think  cannot  be  finally  sustained. 

It  has  been  said,  and  I  think  there  is  force  in  it,  that  there  is  re- 
ally no  such  thing  as  a  separate  and  distinct  defense  of  waiver,  and 
that  what  is  called  waiver  is  simply  one  form  of  "contributory  neg- 
ligence;" that  the  difference  between  waiver  and  contributory  negli- 
gence is  the  difference  between  passive  and  active  negligence,  and 
that  what  is  meant  by  waiver  is  passive  negligence,  in  omitting  to 
do  a  thing  which  the  employe  ought  to  have  done;  and,  in  this  case,  it 
would  be  said  that  the  plaintiff  omitted  to  call  for  a  flag, — omitted  to 
take  precautions  which  he  ought  to  have  taken, — and  that  is  nothing 
more  or  less  than  passive  negligence.  As  I  said,  this  doctrine  of 
waiver  has  been  carried  by  some  courts  to  a  great  extent.  They  have 
affirmed  that  an  employe,  whenever  he  finds  suitable  precautions  have 
not  been  taken  for  his  safety,  ought  to  stop  at  once,  and,  if  he  con- 
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tinues  on,  he  assumes  all  the  risks.  I  do -not  think  that  can  be  held 
to  be  law. 

'  A  case  was  presented  to  me  in  Dee  Moines  last  spring,  where  that 
claim  was  very  urgently  pressed  by  the  railroad  company.  In  that 
case,  a  common  laborer,  who  had  been  employed  for  some  time  as  a 
section  hand,  was,  on  this  particular  day,  employed  to  load  railroad 
iron.  It  appeared  that  the  railroad  company  had  substituted  steel 
rails  for  iron  rails,  and  simply  thrown  the  iron  rails  to  one  side,  and 
then  sent  a  train  along  to  pick  them  up.  The  train  was  constantly 
in  motion  at  first,  at  a  low  rate  of  speed.  As  two  rival  gangs,  one 
on  each  side  of  the  train,  worked  together,  and  became  more  inter- 
ested in  their  work,  and  worked  more  quickly,  the  train  moved  more 
rapidly.  Finally,  a  flat  oar  having  been  loaded  too  high,  and  the 
sides  having  been  insufficiently  protected,  a  rail,  which  was  thrown 
on,  fell  off,  and  this  laborer  was  caught  and  hurt,  and  the  company 
tried  to  insist  upon  the  doctrine  of  waiver, — that  this  man  had  been 
working  all  the  day,  the  acoident  happening  about  2  or  3  o'clock  in 
the  afternoon ;  that  he  was  willing  to  do  the  work ;  and  that  he  waived 
his  right  to  compensation  in  view  of  that  fact.  He  saw  the  danger 
he  was  in,  and,  seeing  it,  continued  to  work.  I  held  that  the  com- 
pany was  liable.  I  do  not  think  that  the  urgency  can  be  forced  upon 
an  employe  so  quickly  as  that  for  deciding;  that  he  cannot  be  called 
upon  at  the  instant  to  stop  work  if  he  sees  there  is  danger.  Suppose 
an  engineer,  running  a  train  between  the  point  of  departure  and  the 
point  of  terminus,  finds  that  his  engine  is  out  of  order,  can  he  stop 
right  there  and  say  he  will  stop  until  the  injury  is  mended  ?  It  would 
not  be  safe  to  do  this.  He  must  carry  the  defective  engine  to  its 
point  of  destination.  No  other  rule  would  be  safe.  And  so,  gener- 
ally, a  man  cannot  be  called  upon  at  the  moment  to  say,  "There  is  a 
defect,  or  there  is  danger,  and  I  will  stop."  He  has  a  right  to  wait 
a  reasonable  time;  to  consider  the  circumstances  of  the  case,  and  to 
give  notice  to  his  employers  that  he  is  in  danger;  time  enough  to 
see  whether  the  employer  means  to  have  the  defeot  remedied;  time 
enough  to  see  the  general  way  in  which  he  conducts  his  business; 
and  if  he  finds  that  his  employer  intends  to  use  machinery  with  de- 
fects, or  to  conduct  his  work  in  a  dangerous  manner;  finds  that  is  to 
be  his  habit;  finds  that,  after  he  has  been  notified,  he  still  intends 
to  conduct  his  business  in  that  way,  and  then  goes  on  and  continues 
in  the  work, — it  is  fair  to  assume  that  he  takes  the  risks. 

Of  course,  there  can  be  no  question  where  it  is  expressly  agreed 
upon.  Suppose,  for  instance,  that  I  own  a  mill ;  suppose  the  machin- 
ery in  it  is  clearly  defective,  and  I  say  to  an  employe :  "I  am  running 
a  mill  in  which  there  is  defective  machinery ;" — and  I  point  out  to  him 
the  defect; — "are  you  willing  to  work  here  and  take  the  risks?"  If 
he  says  he  is,  he  cannot  afterwards  reoover  if  he  is  injured.  And  so, 
in  order  that  there  should  be  an  implied  agreement,  the  facts  should 

exist  for  so  long  a  time  that  the  employe  has  opportunity  to  see  that 
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bis  employer  means  to  let  the  machine  remain  in  that  condition,  and 
carry  on  his  business  in  that  way  as  a  general  rule ;  and  if  he  then 
continues  at  work,  he  may  be  presumed  to  consider  the  compensation 
sufficient  to  justify  him  in  taking  the  risk.  In  this  respect  it  appears 
that  this  plaintiff  had  been,  for  seven  or  eight  months,  in  the  employ 
of  the  company  along  this  line  of  road ;  that  he  had  done  this  work 
day  after  day  without  a  flag,  knowing  its  necessity,  making  no  com- 
plaint, asking  for  no  change;  and  it  seems  to  me  that,  after  we  con- 
sider this  and  all  the  circumstances  of  the  case,  it  must  be  said  that, 
negligent  although  the  company  was,  the  man  assumed  the  risks  of 
the  danger,  knowing  what  it  was,  and  cannot  now  hold  the  company 
responsible. 

I  think  the  motion  for  a  new  trial  must  be  sustained. 


Note  Sighted  by  Agent— Recovery  against  Prihcipai.. 

In  an  action  on  a  note  signed  "J.  A.  D.  Coley,  Agt.,"  the  original  payet 
may  maintain  an  action  against  the  principal,  who  was  known  and  recog- 
nized as  such  in  the  execution  of  the  note,  and  who  authorized  the  agent  to 
sign  notes  in  that  way  in  the  course  of  the  principal's  business.  Merchant? 
Bank  of  Macon  v.  Central  Bank  of  Georgia,  1  Ga.  418,  followed. 

This  was  an  action  on  a  promissory  note  dated  May  12,  1882,  due 
October  15,  1882,  payable  to  Lockwood,  McClintock  &  Co.,  or  bearer, 
for  $1,114,  signed  "J.  A.  D.  Coley,  Agt."  A  copy  of  this  note  was 
set  out  in  the  petition.  The  action  was  against  Charlotte  T.  Coley, 
and  the  petition  contained  an  averment  that  Charlotte  T.  Coley  used 
and  carried  on  business  under  the  name  of  "J.  A.  D.  Coley,  Agt.," 
and  that  with  her  knowledge  and  consent  the  name  of  "J.  A.  D. 
Coley,  Agt.,"  (he  being  her  husband,)  was  used  as  a  substitute  for  her 
own  name  in  executing  contracts  and  negotiable  instruments  in  the 
course  of  said  business,  and  as  indicative  of  her  contracts  and  her 
business.  Defendant  demurred  to  the  petition  on  the  ground  that 
Charlotte  T.  Coley  could  not  be  sued  on  a  note  signed  MJ.  A.  D. 
Coley,  Agt." 

Hill  &  Harris  and  J.  A.  Thomas,  for  plaintiffs. 

W.  A .  Lofton,  for  defendant. 

Upon  this  question  the  following  ruling  was  made  by 
Locke,  J.   The  demurrer  is  overruled.   The  ground  of  the  decision 
is  the  case  of  Merchants'  Bank  of  Macon  v.  Central  Bank  of  Georgia, 
1  Kelly,(Ga.)  418,  429.    That  was  an  action  upon  a  draft  payable  to 

»  Reported  by  Walter  B.  Hill,  Esq.,  of  the  Macon,  Georgia,  bar. 


Lockwood  and  others  v.  Coley.* 


(Circuit  Court,  8.  D.  Georgia,  W.  D.  1884.) 
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the  order  of  "Scott  Gray,  Agt."  The  suit  was  against  the  principal, 
and  the  supreme  conrt  of  the  state  held  that  parol  evidence  was  ad- 
missible to  show  that  the  name  of  the  principal  was  disclosed  at  the 
time  of  the  transaction,  and  recovery  against  the  principal  was  sus- 
tained. The  note  here  sued  on  being  a  Georgia  contract,  the  law  is 
applicable.  It  seems  to  be  in  conflict  with  the  weight  of  authority 
elsewhere,  but  the  case  in  1  Kelly  must  be  regarded  as  authority  in 
this  case. 


The  doctrine  is  said  to  be  well  settled  that  "when  a  written  contract  is 
made  by  or  with  an  agent,  the  principal,  although  undisclosed,  may  sue  or  be 
sued  upon  it,  except  in  the  case  of  commercial  paper." 1  The  reason  given 
for  this  exception  by  all  the  authorities  is  a  familiar  one— the  interests  of 
commerce.  A  negotiable  instrument  must  be  "a  courier  without  luggage." 
As  this  is  the  reason  of  the  rule  it  should  also  be  its  limit.  The  cases  upon 
the  subject  are  conflicting — "like  Swiss  troops,  fighting  on  both  sides."  But 
the  following  statements  are  supported  by  principle  and  authority,  although 
the  "heaviest  battalions"  are  not  on  the  side  of  all  of  them.  The  cases  may 
be  divided  into  classes,  as  follows: 

(1)  Where  the  note  is  payable  to  an  agent,  and  (a)  the  suit  is  in  the  name 
of  the  agent,  and  (6)  the  suit  is  in  the  name  of  the  principal. 

(2)  Where  the  note  is  signed  by  the  agent  without  words  showing  clearly 
that  he  is  the  "mere  scribe, "  and  (a)  the  suit  is  against  the  agent,  and  (6)  the 
suit  is  against  the  unnamed  principal. 

Taking  up  these  cases  in  the  order  named, — 

1.  (a)  Cases  in  which  the  Agent  Brings  Suit  upon  a  Note  Pay- 
able to  Himself  as  "Agent."  The  legal  title  in  such  case  is  in  the  indi- 
vidual so  named  and  described,  and  he  is  entitled  to  sue  as  plaintiff  upon  the 
instrument.2 

(6)  Cases  in  which  the  Principal  Sues  upon  such  a  Note.  In  such 
cases  parol  proof  is  admissible  to  identify  the  plaintiff  as  the  owner  of  the 
note.  Such  proof  does  not  contradict  the  instrument,  but  only  explains  the 
transaction.8  The  result  of  the  foregoing  authorities  is  that  either  the  agent 
or  unnamed  principal  may  sue  upon  a  note  made  payable  to  "agent." 

As  between  the  original  parties,  or  those  taking  with  full  notice  of  the  real 
character  of  the  party  described  as  "agent,"  these  principles  seem  clear  and 
satisfactory.  In  such  case,  if  the  suit  is  in  the  name  of  the  agent,  it  would 
not  cut  off  a  defense  against  the  disclosed  principal;  nor,  if  it  is  in  the  name 
of  the  principal,  would  it  cut  off  a  defense  against  his  representative,  growing 
out  of  the  transaction.4 

2.  (a)  Cases  in  which  the  Note  is  Signed  by  the  Agent  and  the 
Suit  is  against  Him.  The  defendant  seeking  to  evade  personal  liability,  the 
English  doctrine  is  that  in  these  cases  the  agent  is  personally  bound,  (unless 
the  liability  of  the  principal  is  disclosed  on  the  face  of  the  instrument,)  and 
that  proof  is  not  admissible  as  between  the  maker  and  payee  to  show  that 
the  latter  knew  the  representative  character  of  the  signer  and  accepted  the 
the  paper  as  the  principal's  contract.5  This  doctrine  has  been  approved  in 
the  case  of  Nash  v.  Toione,9  and  is  sustained  by  a  majority  of  the  adjudicated 
cases;  but  the  true  doctrine  is  that  of  a  later  decision  by  the  same  court.7 

1Lerned  v.  Johns,  9  Allen,  419.  Baldwin  v.  Bank  of  Newbury,  1  Wall. 

*  Dicey,  Part.  186;  2  Daniell,  Neg.  Inst.  234. 
\l  1187,  1188.  *2  Whart.  Ev.  \\  951,  1061. 

» Pacific  Guano  Co.  v.  Holleman,  12  Fed.       » Byles,  Bills,  (6th  Ed.)  37. 
Rep.  61;  12  Amer.  Dec.  713-715,  note;       »5  Wall.  689. 


» Mctcalf  v.  Williams,  104  U.  S.  93,  88. 
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The  rule,  which  may  in  any  case  deserve  the  odium  of  being  called  an  estop- 
pel, rests  upon  the  imperative  necessity  of  relieving  negotiable  instruments 
of  all  "impedimenta."  Inasmuch  as  such  a  note  imports  a  personal  liabil- 
ity, bonajide  transferees  thereof  (in  whose  favor  the  estoppel  is  created)  are 
entitled  to  have  the  same 'construed  according  to  its  clear  legal  import.  This 
argument  has  no  application  and  no  force  as  between  the  original  parties  and 
those  taking  with  notice  of  the  facts.  Cessat  ratio,  cessat  lex.  "The  ordi- 
nary rule,  undoubtedly,  is  that  if  a  person  merely  adds  to  the  signature  of  his 
name  the  word  'agent,'  *  trustee,'  'treasurer/  etc.,  without  disclosing  the 
principal,  he  is  personally  bound.  The  appendix  is  a  mere  descriptio  per- 
sona!. It  does  not  of  itself  make  third  persons  chargeable  with  notice  of  any 
representative  relation  of  the  signer;  but  if  he  be,  in  fact,  a  mere  agent, 
trustee,  or  officer  of  some  principal,  and  is  in  the  habit  of  expressing  in  that 
way  his  representative  character  in  his  dealings  with  a  particular  party  who 
recognizes  him  in  that  character,  it  would  be  contrary  to  truth  and  justice  lo 
construe  the  documents  thus  made  and  used  as  bis  personal  obligation,  con- 
trary to  the  intent  of  the  parties." 1 

The  distinction  now  sought  to  be  made  is  sustained  by  the  following  au- 
thorities: 2  Whart.  Ev.  §  951,  1061,  1058;  Byles,  Bills,  (6th  Ed.)  37,  note  1; 
38,  note  1,  (top  page  68;)  Mott  v.  Hicks,  1  Cow.  540;  tireen  v.  Steel,  9  N".  Y. 
486.  As  already  indicated,  the  defense  of  a  representative  character  cannot 
be  urged  against  third  parties  who  have  taken  the  note  without  notice  of 
that  relation. 

(6)  Gases  in  which  the  Suit  is  Brought  against  the  Unnamed  Prin- 
cipal. It  seems  clear  on  principle  that  the  original  payee  of  the  note  is  en- 
titled to  maintain  an  action  against  the  real  principal  upon  a  security  exe- 
cuted by  the  latter's  agent  in  his  known  representative  relation,  and  by  due 
authority.  The  principal  case  is  an  authority  for  this  proposition,  although 
it  was  decided  upon  the  ground  merely  that  the  note  was  a  Georgia  contract, 
and  upon  the  authority  of  the  Georgia  case.*  The  decision,  hoWever,  is  by 
the  most  eminent  of  the  judges  of  that  state, — one  whose  opinions  have  been 
frequently  quoted  with  approval  by  the  text  writers  and  the  courts.  Kisbbt, 
J.,  says  in  that  case  "a  party  cannot  be  discharged  who  is  apparently  liable 
on  a  contract,  but  a  new  party  may  be  introduced  by  parol."  8  The  distinc- 
tion already  made  is  equally  important  here.  An  innocent  third  party  taking 
a  note,  cannot  on  the  one  hand  be  defeated  by  any  defense  which  alters  the 
legal  import  of  the  character  in  which  the  party  signs  it,  nor  is  he,  on  the 
other  hand,  entitled  to  take  any  benefit  under  any  other  than  its  legal  con- 
struction. But,  as  between  the  original  parties,  and  those  who  by  virtue  of 
notice  occupy  the  same  footing,  the  known  but  unnamed  principal  may  be 
•charged.4 

There  is  another  exception  (although  it  is  only  apparently  an  exception) 
to  the  rule  that  no  person  can  be  charged  upon  a  negotiable  instrument  ex- 
cept the  person  liable  thereon  -according  to  its  tenor  and  effect.  The  princi- 
pal will  be  liable  if  he,  by  adoption,  use  the  name  of  his  agent,  or  his  agent, 
by  his  authority,  use  his  own  name  as  indicative  of  the  principal's  contracts. 
"In  such  cases  the  adopted  name  is  in  law  equivalent  to  the  actual  name  of  the 
party. "  6  There  are  certain  rules  peculiar  to  bills  of  exchange  payable  to  and  by 
agents  which  cannot  be  here  noticed.'  The  doctrine  of  these  cases,  however, 
justifies  the  discrimination  which  it  has  been  sought  in  this  note  to  establish: 
that  while,  as  between  third  parties,  negotiable  instruments  must  be  con- 


fer Bradley,  Justice,  104  U.  8.  98.  99. 
»1  Kelly,  429. 
1  See  2  Whart.  Ev.  951. 
«2  Whart.  Ev.  \\  951,  1081;  Moore  v. 
McClure,  15  N.  Y.  558. 


•1  Danlell,  Neg.  Inst.  \\  804,  899a. 
"See  1  Danlell,  Neg.  Inst.  \\  809-814; 
EwelPs  Evans,  Ag.  187. 
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strued  according  to  their  legal  import,  in  the  interests  of  commercial  security, 
yet,  as  between  the  original  parties  and  those  affected  by  notice,  the  real  re- 
lation of  the  parties  as  principal  and  agent  upon  notes  given  to  or  executed 
by  "A.  B.,  Agent,"  should  be  open  to  proof.  -Walter  B.  Hill. 

Macon,  Georgia. 


ATTACHMENT— CONVEYANCE  TO  H  IN  DEB  AND  DKLAT  CREDITORS-- RET.  St.  MO.  f 

898,  Construed. 

A.  &  Co.  agreed  with  certain  of  their  creditors  that  their  business  should 
thereafter  be  conducted  in  their  name  by  B. ;  that  A.  should  continue  in  the 
business  for  a  certain  time  as  an  employe  of  B. ,  and  be  paid  a  stipulated  salary ; 
that  B.  should  have  authority  to  contract  debts  in  the  course  of  the  business, 
dispose  of  the  firm's  personal  property,  and  pay  certain  outstanding  lien  claims ; 
ana  out  of  the  proceeds  of  said  personal  property  and  the  profits  of  the  business 
should  pay  the  debts  due  the  creditors  signing  the  agreement,  at  such  times  and 
in  such  amounts  as  three  of  said  creditors  therein  named  should  determine ; 
and  it  was  agreed  that  if  the  demands  of  said  creditors  were  paid  with  interest 
within  two  years,  a  rebate  of  1  per  cent,  should  be  allowed  A.  &  Co.  Four 
days  later,  A.  A  Co.  executed  a  deed  conveying  to  B.  all  their  real  estate,  to- 
gether with  the  machinery  thereon,  in  trust,  to  secure  the  payment  of  thoir 
debts,  but  with  the  proviso  that  none  of  the  property  conveyed  should  be  sold 
within  two  years  after  the  date  of  the  conveyance ;  it  being  hoped  that  all  debts 
could  be  paid  in  full  out  of  the  personal  property  of  the  firm  and  the  profits  of 
the  business.  An  attachment  suit  having  been  instituted  by  a  creditor  not  a 
party  to  said  contract,  held,  (1)  that  the  execution  of  said  agreement  was  no 
ground  for  an  attachment,  because  it  conveyed  nothing ;  (2)  that  unless  the 
deed  conveying  the  firm's  real  estate  was  executed  with  a  dishonest  purpose,  it 
was  not  a  fraudulent  conveyance  made  "so  as  to  hinder  or  delay  creditors," 
within  the  meaning  of  the  Missouri  statute  concerning  attachments,  and  that, 
to  bring  it  within  that  statute,  actual  as  distinguished  from  constructive  fraud 
must  be  shown. 

Attachment. 

This  is  a  suit  upon  a  draft  for  $2,265.  The  alleged  grounds  for 
attaching  defendants'  property  are  as  follows :  (1)  That  defendants 
have  fraudulently  conveyed  or  assigned  their  property  or  effects  so 
as  to  hinder  or  delay  their  creditors;  (2)  that  defendants  have  fraud- 
ulently concealed,  removed,  or  disposed  of  their  property  or  effects  sd 
as  to  hinder  or  delay  their  creditors;  (3)  that  defendants  were  about 
fraudulently  to  conceal,  remove,  or  dispose  of  their  property  or  ef- 
fects so  as  to  hinder  or  delay  their  creditors.  The  defendants  filed  a 
plea  in  abatement  denying  the  existence  of  either  of  the  alleged 
grounds  for  the  attachment.    The  case  was  tried  before  a  jury. 

Plaintiff  offered  in  evidence  (1)  a  deed  of  t»ust  dated  September 
18,  18S3,  conveying  to  one  Craig  all  the  real  estate  belonging  to  de- 
fendants, together  with  all  the  machinery,  etc.,  thereon,  in  trust,  to 
secure  the  payment  of  the  debts  of  said  firm,  but  providing  that  none 

1  Reported  by  Benj.  P.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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of  the  property  so  conveyed  should  be  sold  within  two  years  from  the 
date  of  said  debt;  (2)  a  written  agreement,  dated  September  14, 
1883,  between  defendants,  certain  of  their  creditors,  and  said  Craig, 
but  to  which  plaintiff  was  not  a  party.  This  contract  provided  that 
said  Craig  should  conduct  the  business  of  defendants  in  their  firm 
%  name,  and  should  have  authority  to  contract  debts,  and  pay  certain 
lien  debts  then  outstanding;  that  two  of  the  defendants  should  be 
employed  by  Craig,  at  $100  a  month  each,  for  at  least  four  months, 
and  for  such  further  time  and  at  such  salary  as  might  be  agreed  on 
between  said  defendants  and  said  Craig ;  that  out  of  the  proceeds  of 
the  sales  of  the  defendants'  personal  property  and  the  profits  of  said 
business  the  claims  of  all  creditors  who  signed  the  agreement  should 
be  paid,  at  such  times  and  in  such  amounts  as  three  creditors  therein 
named  might  thereafter  determine ;  and  that,  if  the  debts  due  said 
creditors,  with  interest  thereon  at  6  per  cent,  per  annum,  were  paid 
within  two  years,  then  defendants  were  to  be  repaid,  or  have  a  rebate 
of  1  per  cent. 

One  of  the  defendants  testified  that  said  deed  of  trust  was  made 
with  the  h#pe  that  the  personal  property  of  the  firm  would  suffice  for 
the  payment  of  their  debts,  and  that,  by  making  said  deed  of  trust, 
their  real  estate  would  be  saved  to  them. 

The  Missouri  statutes  provide  (Rev.  St.  398)  that  the  plaintiff  in 
any  civil  action  may  have  an  attachment,  etc.,  "where  the  defendant 
has  fraudulently  conveyed  or  assigned  his  property  or  effects  so  as 
to  hinder  or  delay  his  creditors." 

Gilbert  Elliott  and  Geo.  R.  Lockioood,  for  plaintiff. 

Dyer,  Lee  dt  Ellis,  Jas.  J.  Lindley,  and  Henry  W.  Bond,  for  de- 
fendants. 

Miller,  Justice,  charged  the  jury,  (orally,)  in  substance,  that  the 
agreement  of  September  14th  did  not  hinder  and  delay  creditors,  and 
afforded  no  ground  for  attachment,  because  it  conveyed  nothing,  but 
made  Craig  the  agent  of  A.  &  Co.  to  carry  on  their  business,  and 
that  the  deed  of  trust  of  September  18th  did  not  hinder  and  delay 
creditors,  within  the  meaning  of  the  Missouri  statute,  unless  it  was 
made  with  a  fraudulent  intent,  and  that  its  execution  was  no  ground 
for  an  attachment  unless  there  was  fraud  in  fact  on  the  defendants' 
part  in  executing  it,  and  that  fraud  in  law  was  not  sufficient. 

In  summing  up,  he  said  :  "In  short,  gentlemen,  if  you  believe  that 
deed  of  trust  to  be  an  honest  instrument, — if  you  believe  it  was  made 
for  an  honest  purpose, — you  will  find  for  the  defendants;  but  if  you 
believe  it  to  have  been  made  for  a  dishonest  purpose,  you  will  find 
for  the  plaintiff."  . 
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(Oireuit  Oowt,  E.  D.  Missouri.   November  8,  1884.) 


Liability  of  Stockholders  where  Company  is  not  Validly  Incorporated. 
Where  persons,  supposing  in  good  faith  that  they  are  incorporated  and  are 
stockholders  in  a  valid  corporation,  do  business  as  a  corporation  for  a  series  of 
years,  without  the  corporate  existence  being  challenged  by  the  state,  parties  who 
deal  with  the  company  as  a  corporation  cannot  hold  the  stockholders  person- 
ally liable  in  case  they  afterwards  discover  that  the  company  was  not  validly 
incorporated  in  consequence  of  some  defect  or  irregularity  in  the  proceedings 
of  the  supposed  incorporators. 

At  Law.   For  opinion  upon  motion  to  suppress  depositions,  see  20 
Fed.  Rep.  187. 
Hiram  J.  Grover,  for  plaintiff. 

Henry  Hitchcock,  Lucien  Eaton,  and  Walker  &  Walker,  for  defend- 
ants. 

Brewer,  J.,  (orally.)  In  this  case  the  facts  are  these:  There  was 
a  corporation,  or  what  pretended  to  be  a  corporation,  which  purchased 
coal  from  the  plaintiff,  and  the  transactions  extended  through  a  series 
of  years.  The  defendants,  or  the  defendants'  so-called  corporation, 
failed  to  pay, — became  insolvent;  and  this  aotion  is  to  charge  those 
who  were  the  stockholders  in  this  supposed  corporation  as  though  they 
were  partners ;  and  the  basis  of  the  claim  is  that  there  was  no  corpo- 
ration ;  that  whatever  it  assumed  or  pretended  to  be,  although  it  oalled 
itself  a  corporation,  and  attempted  to  transact  business  as  a  corpo- 
ration, yet  in  fact  it  was  no  corporation,  and  had  no  legal  existence ; 
and  that  these  parties  who  were  acting  as  though  they  were  stock- 
holders in  this  corporation  were  really  not  stockholders,  and  must 
therefore  individually  be  held  as  partners  to  have  made  the  purchases. 

It  is  very  clear  to  my  mind  that  this  attempted  incorporation  was 
invalid,  and  that  if  it  had  ever  been  challenged  by  the  officer  of  the 
state,  in  proper  proceedings,  its  exercise  of  corporate  powers  would 
have  been  enjoined;  but,  while  I  think  that  is  unquestionably  so,  it 
does  not  seem  to  me  to  follow  that  those  who  were  supposing  them- 
selves stockholders  in  this  corporation  can  be  held  personally  liable. 
I  think  the  true  rule  is  this :  that  where  persons  knowingly  and  fraud- 
ulently assume  a  corporate  existence,  or  pretend  to  have  a  corporate 
existence,  they  can  be  held  liable  as  individuals;  but  where  they  are 
acting  in  good  faith,  and  suppose  that  they  are  legally  incorporated, 
— that  they  are  stockholders  in  a  valid  corporation, — and  where  the 
corporation  assumes  to  transact  business  for  a  series  of  years,  and 
the  assumed  corporate  existence  is  not  challenged  by  the  state,  then 
they  cannot  be  held  liable,  as  individuals,  as  members  of  the  corpo- 
ration. 

Of  course,  the  converse  is  perfectly  true,  that  a  person  who  deals 
» Reported  by  Benj.  P.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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with  a  corporation,  or  gives  to  an  assumed  corporation  a  note,  cannot 
question  the  corporate  existence  of  that  party  with  whom  he  has  dealt 
or  to  whom  he  gave  his  note.  So,  on  the  other  hand,  where  a  person 
deals  with  what  he  supposes  is  a  corporation,  with  what  all  parties 
think  is  a  corporation,  where  he  gives  his  credit  to  that  supposed 
corporation,  he  cannot  afterwards,  when  it  tarns  out  that  it  is  not 
validly  incorporated,  turn  round  and  say,  "Well,  I  dealt  with  this 
supposed  corporation;  I  thought  it  was  a  corporation;  I  trusted  it  as 
a  corporation;  I  sold  goods  to  it  as  a  corporation;  but  it  seems  when 
it  first  attempted  to  become  incorporated  that  there  was  some  defect 
or  irregularity  in  its  proceedings,  so  that  it  did  not  become  legally  in- 
corporated, and  therefore  you  who  are  stockholders  will  be  held  per- 
sonally liable."  I  do  not  think  that  can  be  done,  and  judgment  will 
be  entered  for  the  defendant. 


Practice — Taking  Deposition  in  Common-Law  Actions— Bt  what  Law  Gov- 
erned—Rev.  »t.  U.  8.  *f  861,  863,  867,  914. 

The  right  to  take  testimony  by  depositions  in  common-law  causes  pending 
in  the  federal  courts  depends  upon  the  statutes  of  the  United  States,  and  not 
the  statutes  of  the  states  in  which  such  courts  are  held:  but  when  such  right 
does  exist  under  the  United  Slates  statutes  aa  to  the  mere  mode  of  procuring 
the  deposition,  the  parties  may  follow,  at  their  election,  either  the  provisions 
of  the  state  law  or  of  the  act  of  congress. 

Motion  to  Suppress  Depositions. 

fVm.  McLennan  and  John  H.  Keatly,  for  plaintiff. 

Sapp  &  Pu»ey,  for  defendant. 

Shiras,  J.  After  this  cause  was  removed  to  this  court  from  the 
state  court,  wherein  it  was  originally  brought,  the  plaintiff  sued  out 
a  commission  to  take  the  depositions  of  certain  witnesses  residing  at 
Nebraska  City,  Nebraska,  upon  written  interrogations  in  the  manner 
provided  for  in  the  statutes  of  Iowa,  regulating  the  procurement  of 
testimony  in  causes  pending  in  the  state  court.  Notice  of  the  intent 
to  sue  out  the  commission,  with  a  copy  of  the  interrogatories  to  be 
propounded  to  the  witnesses,  was  served  upon  the  counsel  for  defend- 
ant. The  commission  was  issued  to  F.  R.  Ireland,  a  notary  public 
residing  at  Nebraska  City,  who  executed  the  same  and  returned  the 
depositions  to  the  clerk  of  this  court,  by  whom  they  were  filed  in  the 
usual  manner.  Nebraska  City,  where  the  witnesses  resided,  and  where 
their  testimony  was  taken  under  the  commission,  is  less  than  100 
miles  from  the  place  of  trial,  and  it  does  not  appear  that  any  of  the 
grounds  for  taking  depositions  de  bene  esse  as  set  forth  in  section  863 
of  the  Revised  Statutes  exist  in  this  case.  Had  the  cause  remained 
in  the  state  court,  the  depositions  of  the  witnesses  could  have  been 


McLennan  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
(Circuit  Court,  8.  D.  Iowa,  W.  D.   September  Term,  1884.) 
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taken  under  the  provisions  of  the  Code  of  Iowa  in  the  manner  and 
under  the  circumstances  in  which  they  have  teen  taken  in'  this  oourt. 

The  question  presented  by  the  motion  to  suppress  is  wnether,  in 
law  actions  pending  in  the  courts  of  the  United  States  in  the  districts 
of  Iowa,  either  party  may  take  depositions  under  the  provisions  of 
the  Code  of  Iowa.  It  is  claimed  that  the  right  so  to  do  is  conferred 
by  the  provisions  of  section  914  of  the  Revised  Statutes,  which  en- 
acts that  "the  practice,  pleadings,  forms,  and  modes  of  proceeding  in 
civil  causes,  other  than  equity  and  admiralty  causes,  in  the  circuit 
and  district  courts,  shall  conform  as  near  as  may  be  to  the  practice, 
pleadings,  and  forms  and  modes  of  proceeding  existing  at  the  time 
in  like  causes  in  the  courts  of  record  of  the  state  within  which  such 
circuit  or  district  courts  are  held,  any  rule  of  the  court  to  the  con- 
trary notwithstanding. "  The  meaning  of  this  section  is  that  the  prac- 
tice and  proceedings  in  civil  cases  in  the  federal  courts  shall  conform, 
as  near  as  may  be,  to  the  practice  and  proceedings  in  like  cases  in 
the  state  courts,  in  all  matters  wherein  express  provision  is  not  made 
by  the  laws  of  the  United  States.  "When  the  latter  speak,  they  are 
controlling;  that  is  to  say,  on  all  subjects  on  which  it  is  competent 
for  them  to  speak."  Connecticut  Life  Ins.  Co.  v.  Shaefer,  94  U.  S. 
457. 

By  section  861  of  the  Revised  Statutes  it  is  declared  that  "the  mode 
of  proof  in  the  trial  of  actions  at  common  law  shall  be  by  oral  testi- 
mony and  examination  of  witnesses  in  open  court,  except  as  herein- 
after provided."  Sections  863-866  and  867  provide  for  taking  depo- 
sitions de  bene  esse,  in  perpetuam,  and  to  prevent  a  failure  of  just'.ce. 
It  does  not  appear  that  any  of  the  causes  embraced  within  these  sec- 
tions for  taking  depositions  exist  in  the  present  case,  and  it  would 
seem  clear,  therefore,  that  the  plaintiff  must,  under  section  861,  pro- 
duce the  witnesses  in  open  court.  The  declaration  in  this  section  is 
explicit  that  the  mode  of  proof  in  common-law  actions  is  by  oral  ex- 
amination in  open  court,  except  as  otherwise  provided  in  the  statutes 
of  the  United  States.  In  determining,  therefore,  whether  the  right 
exists  to  take  testimony  by  depositions  in  common-law  causes  pend- 
ing in  the  federal  oourts,  reference  must  be  had  to  the  statutes  of  the 
United  States.  When,  however,  the  facts  are  such  in  a  given  case 
that,  under  the  provisions  of  the  statutes  of  the  United  States,  the 
right  to  take  the  testimony  of  witnesses  by  depositions  exists,  then, 
as  to  the  mere  mode  of  procuring  the  deposition,  parties  may  follow 
at  their  election  either  the  provisions  of  the  state  law  or  of  the  act  of 
congress.  See  case  of  Flint  v.  Board  Com'rs,  5  Dill.  481.  The 
right  existing,  therefore,  in  a  given  case  to  prooure  testimony  by 
deposition,  under  the  provisions  of  the  statutes  of  the  United  States, 
the  same  may  be  taken  upon  written  interrogatories  duly  served  ac- 
cording to  the  requirements  of  the  state  statutes,  and  in  the  mode 
therein  provided  for,  as  well  as  in  the  manner  provided  for  in  the 
acts  of  congress.    As  it  does  not  appear,  however,  in  the  present 
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case  that  the  right  to  take  the  testimony  of  the  witnesses  by  deposi- 
tion existed  under  the  provisions  of  the  laws  of  the  United  States,  the 
motion  to  suppress  the  depositions  mnst  be  granted;  and  it  is  so  or- 
dered. 

Bbbweb  and  Love,  J  J.,  concur. 


In  re  Cleveland  Ins.  Co.,  Bankrupt.1  4 
Burke  and  another  v.  Globe  Ins.  Co.1 

[Circuit  Court,  K  D.  Oliio.  1884.) 

1.  Bankruptcy— Reb  Adjudicata— Decree  of  Bankruptcy. 

The  finding,  in  a  decree  of  adjudication  in  involuntary  bankruptcy,  that  the 
petitioning  creditor  has  a  valid,  provable  claim  to  the  amount  of  $250,  is  not 
conclusive  upon  the  assignee  and  creditors,  so  us  to  dispense  with  proof  of  debt 
of  the  petitioning  creditor,  or  to  preclude  questioning  the  right  of  such  claim 
to  participate  in  the  distribution  of  the  estate. 

2.  Same—  Bet-Off. 

Set-oif  arises  only  between  independent  debts,  mutually  due,  between  the 
same  parties. 

S.  Same — Counter- Claim — Reinsurance— Other  Losses. 

The  C.  Co.  reinsured  certain  risks  with  the  G.  Co.,  (both  Ohio  corporations.) 
and  losses  occurred  upon  such  risks.  The  former  made  an  assignment  under 
the  state  law,  and,  upon  petition  of  the  latter,  was  subsequently  adjudicated  a 
bankrupt.  Between  the  date  of  the  assignment  and  tbe  filing  of  the  petition 
in  bankruptcy,  the  Q.  Co.  purchased  claims  against  the  C.  Co.,  for  losses, — 
part  being  covered  by  the  G.  Co.'s  reinsurance,  and  part  being  for  other  risks,— 
for  the  purpose  of  using  such  claims  as  offsets  to  its  own  liability,  Held,  that 
the  claims  so  purchased  for  losses,  which  the  G.  Co.  had  reinsured,  were  a  valid 
counter-claim  against  its  indemnity  of  reinsurance  upon  such  claims,  and  that 
this  is  not  affected  by  the  twentieth  section  of  the  bankrupt  act,  nor  the 
amendment  of  1874,  nor  by  the  principle  of  Straw  v.  Ins.  Co.  5  Ohio  St.  69. 
But,  under  the  decisions  of.  the  supreme  court  of  Ohio,  claims  for  losses  which 
the  G.  Co.  bad  not  reinsured,  it  could  not  set  oil  against  claims  arising  on  other 
reinsurance ;  it  is  a  debtor  to  the  bankrupt's  estate  to  the  amount  of  such  latter 
claims.  The  former  class  of  claims,  though,  is  provable  in  its  favor  as  a  gen- 
eral creditor. 

Appeal  in  Bankruptcy  from  District  Court. 

S.  Burke,  for  Ycunglove. 

J.  D.  Cox,  for  Globe  Ins.  Co. 

Matthews,  Justice.  This  is  a  proceeding  to  review  and  reverse  a 
decree  of  the  district  court,  sitting  in  bankruptcy,  sustaining  the  ex- 
ceptions of  the  Globe  Insurance  Company  to  a  report  of  the  register 
in  reference  to  its  claim  as  a  creditor.  The  claim,  as  stated  and 
finally  allowed  by  the  decree,  is  as  follows : 
Total  claim,  -  v  -  -  .  -  $50,134  48 
Credits  admitted,  47,&'>8  77 


Balance  found,       -        -     -    -         -         .        $  2,780  71 

1  Reported  by  J.  O.  Harper,  Esq.,  of  the  Cincinnati  ban 
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The  nature'  of  this  claim,  and  the  questions  arising  upon  it,  will 
appear  from  the  following  statement  of  facts,  which  are  shown  in  the 
register's  report  and  are  not  in  dispute : 

The  Cleveland  Insurance  Company,  the  bankrupt,  and  the  Globe 
Insurance  Company,  which  was  the  sole  petitioning  creditor,  the  pro- 
ceedings being  in  involuntary  bankruptcy,  were  both  corporations 
under  the  laws  of  Ohio  for  the  organization  of  fire  insurance  com- 
panies. In  October,  1870,  the  Cleveland  Company  had  outstanding 
fire  risks  in  Chicago  to  a  large  amount,  on  which  it  procured  from 
the  Globe  Insurance  Company  reinsurance  amounting,  upon  adjust- 
ment of  the  losses  reinsured,  to  $47,853.77,  being  the  credits  given 
by Jhe  claimant  to  the  bankrupt  in  the  proof;  and  this  amount,  it  is 
admitted,  is  the  adjusted  loss,  for  which  the  Globe  Insurance  Com- 
pany would  be  liable  upon  the  reinsurance.  The  polioy  of  reinsur- 
ance stipulated  "that  all  risks  reinsured  by  this  policy  are  subject 
to  such  conditions,  privileges,  alterations,  and  accomodations  as  may 
be  given  by  the  Cleveland  Insurance  Company,  and  all  losses  pay- 
able pro  rata,  and  at  same  time  with  said  Cleveland  Insurance  Com- 
pany. "  The  Chicago  fire  occurred  in  October,  1871,  and  on  November 
9,  1871,  the  Cleveland  Insurance  Company,  having  become  insolvent 
by  reason  thereof,-  made  a  general  assignment  of  all  its  property, 

.under  the  law  of  the  state  of  Ohio,  to  Moses  C.  Younglove  for  the 
equal  benefit  of  all  its  creditors.  The  Globe  Insurance  Company 
sought  to  settle  with  the  assignee  for  less  than  the  full  amount  of  its 
liability,  but  its  offers  of  compromise  were  declined.  Thereupon  it 
purchased  claims  against  the  Cleveland  Insurance  Company  for  the 
avowed  purpose  of  using  them  as  set-offs  to  the  claim  of  the  latter 
against  itself.  The  claims  thus  purchased  amount  to  $50,134.48, 
and  constitute  the  amount  of  debits  in  the  proof  of  the  claim  filed. 
These  claims  were  purchased  prior  to  May  2, 1872,  and  consist  of  10 
policies  of  insurance  issued  by  the  Cleveland  Insurance  Company, 
upon  which  the  amount  of  the  losses  had  been  agreed  on  at  the  sum 
charged  in  the  statement  of  account,  and  which  have  been  assigned 
by  the  original  owners  to  the  Globe  Insurance  Company.  Of  these 
10  policies  so  assigned,  4,  in  which  the  adjusted  losses  amount  to 
$14,482.50,  were  reinsured  for  the  full  amount  by  the  Globe  Insur- 

i  ance  Company.  The  remaining  6  covered  adjusted  losses  amounting 
to  $35,482.98,  and  on  these  policies  there  was  partial  reinsurance  on 
each,  amounting  in  all  to  $15,878.98,  leaving  $19,773  not  rein- 
sured, and  the  whole  amount  reinsured,  $30,861.48.  This  amount, 
being  the  aggregate  liability  upon  these  10  polioies  of  the  Globe  In- 
surance Company  on  its  reinsurance,  constitutes  that  amount  of 
credits  allowed  in  the  account;  the  remainder  of  which,  $16,992.29, 
is  made  up  of  losses  on  five  additional  policies,  which  the  Globe  In- 
surance Company  does  not  own.  The  other  claims  were  assigned  to 
it  within  60  days  prior  to  May  2,  1872,  and  after  the  assignment  by 
the  Cleveland  Insurance  Company  to  Younglove. 
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On  that  date,  May  2, 1872,  the  Globe  Insurance  Company  filed  in 
the  district  court  for  the  Northern  district  of  Ohio,  at  Cleveland,  its 
petition,  praying  that  the  Cleveland  Insurance  Company  might  be  ad- 
judged a  bankrupt,  the  act  of  bankruptcy  charged  being  the  assign- 
ment made  by  that  company  to  Younglove.  The  petition  alleged 
that  the  petitioner  was  a  creditor  to  an  amount  exceeding  $250, 
provable  in  bankruptcy,  and  that  its  demand  was  as  follows : 

"Among  other  indebtedness  of  said  Cleveland  Insurance  Company  to  the 
petitioner,  the  sum  of  four  thousand  and  ninety  90-100  dollars,  being  the  one- 
half  of  an  adjusted  loss  upon  a  policy  of  insurance  issued  by  said  Cleveland 
Insurance  Company  to  Sweet,  Dempster  &  Co.,  of  Chicago,  Illinois,  of  which 
the  other  half  was  reinsured  to  said  Cleveland  Insurance  Company  by  your 
petitioner;  and  the  whole  of  which  said  policy  and  the  adjusted  loss  thereun- 
der has  been,  since  the  occurrence  of  said  loss,  assigned  by  said  Sweet,  Demp- 
ster A  Co.,  for  a  valuable  consideration,  to  your  petitioner;  the  whole  of  said 
loss,  as  adjusted  and  acknowledged  by  said  Cleveland  Insurance  Company, 
amounting  to  the  sum  of  eight  thousand  one  hundred  and  eighty  one  81-100 
dollars." 

An  answer  was  filed  denying  the  allegations  of  the  petition,  to 
which  there  was  a  reply;  and,  a  jury  being  waived,  the  issues  were 
submitted  to  the  determination  of  the  court.  It  was  found  by  the 
court  "that  the  respondent  was  indebted  to  the  petitioner  in  the 
'  amount  of  more  than  $250,  as  set  forth  in  the  said  petition;"  but  the 
court  also  found  that  the  assignment  by  the  Cleveland  Insurance 
Company  to  Younglove  was  not  an  act  of  bankruptcy,  and  accord- 
ingly, on  October  16,  1874,  dismissed  the  petition.  This  judgment 
was  reversed  by  the  circuit  court,  June  15, 1S76,  for  error  in  not  hold- 
ing the  assignment  to  be  an  act  of  bankruptcy.  The  Cleveland  Insur- 
ance Company  sought  to  reverse  this  judgment  of  reversal  by  suing 
out  a  writ  of  error  from  the  supreme  court,  but  this  writ  was  dis- 
missed for  want  of  jurisdiction.  Cleveland  Im.  Co.  v.  Globe  Ins.  Co. 
98  U.  8.  366.  Such  proceedings  were  thereafter  had  therein,  in  the 
district  court,  that  on  October  9, 1879,  the  Cleveland  Insurance  Com- 
pany was  finally  adjudged  a  bankrupt  for  the  cause  aforesaid,  and 
by  proper  proceedings  thereunder  M.  C.  Younglove,  to  whom  the  as- 
signment had  been  made,  was  chosen  and  confirmed  as  assignee  in 
bankruptcy,  and  accepted  the  trust.  On  January  19, 1880,  the  Globe 
Insurance  Company  filed  with  the  register  its  claim  as  a  creditor, 
with  proof  thereof,  being  for  the  balance  of  account,  amounting  to 
$2,780.71,  remaining  after  deducting  from  its  olaim  of  $50,134.48 
for  policies  of  the  Cleveland  company,  and  adjusted  losses  thereunder 
assigned  to  it,  the  amount  of  $47,353.77,  admitted  by  it  to  be  due  on 
account  of  reinsurance,  the  particulars  of  which  have  already  been 
referred  to.  To  the  allowance  of  this  claim,  Burke,  as  a  creditor,  and 
Younglove,  as  assignee,  filed  exceptions.  These  exceptions  were  three 
in  number,  and  as  follows : 

1.  It  is  first  objeoted  that  the  claim  of  the  Globe  Insurance  Com- 
pany to  extinguish  its  liability  on  account  of  reinsurance,  by  means 
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of  claims  for  losses  doe  from  the  Cleveland  Company,  is  forbidden 
by  section  20  of  the  bankrupt  act  of  1867,  as  amended  by  the  act  of 
June  22,  1874,  which,  it  is  contended,  applies  to  this  case. 
Section  20  of  the  act  of  1867  is  as  follows : 

"That  in  all  cases  of  mutual  debts  or  mutual  credits  between  the  parties 
the  account  between  them  shall  be  stated,  and  one  debt  set  off  against  the 
other,  and  the  balance  only  shall  be  allowed  or  paid,  but  no  set-off  shall  be 
allowed' of  a  claim  in  its  nature  not  provable  against  the  estate:  provided, 
that  no  set-off  shall  be  allowed  in  favor  of  any  debtor  to  the  bankrupt  of  a 
claim  purchased  by  or  transferred  to  him  after  the  filing  of  the  petition." 

The  amendment  of  June  22,  1874,  added  the  following: 

"Or,  in  case  of  compulsory  bankruptcy,  after  the  act  of  bankruptcy  upon 
or  in  respect  of  which  the  adjudication  shall  be  made,  and  with  a  view  of 
making  such  set-off." 

The  amending  act  also  contains  the  following: 

"Sec.  21.  That  all  acts  or  parts  of  acts  inconsistent  with  the  provisions  of 
this  act  be,  and  the  same  are  hereby,  repealed." 

It  will  be  observed  that  in  the  present  case  the  claims  of  the  Globe 
Insurance  Company  were  purchased  before  the  filing  of  the  petition 
in  bankruptcy;  and  that,  although  they  were  acquired  after  the  act 
of  bankruptcy  upon  which  the  adjudication  was  founded,  and  with  a 
view  of  using  them  as  set-offs,  yet  the  amendment  of  June  22,  1874, 
did  not  take  effect  until  after  the'  petition  was  filed,  though  before  the 
Cleveland  Insurance  Company  was  adjudged  to  be  a  bankrupt.  It 
is  accordingly  contended  by  counsel  for  the  petitioning  creditor  that 
this  case  must  be  governed  by  section  20  of  the  act  of  1867,  as  it 
stood  before  the  amendment. 

2.  It  is  objected  to  the  allowance  of  these  claims  as  set-offs,  in  the 
second  place,  that  when  they  were  acquired  the  title  of  the  claim 
against  the  Globe  Company,  in  favor  of  the  Cleveland  Company,  had 
passed  from  the  latter  to  Younglove,  by  virtue  of  its  assignment  to 
him ;  and  that,  although  that  assignment  was  adjudged  to  be  an  act 
of  bankruptcy,  it  was  not  void  and  without  effect,  but  was  voidable 
merely,  and  then  only  at  the  election  and  suit  of  the  assignee,  and 
not  at  the  instance  of  an  individual  creditor;  and,  if  avoided,  not  so 
as  to  confer  upon  such  creditors  any  preference  to  which  they  would 
not  otherwise  be  entitled. 

8.  It  is  objected,  in  the  third  place,  to  the  allowance  of  these 
claims,  tjiat  the  Globe  Insurance  Company  was  prohibited  by  the 
law  of  its  creation  from  acquiring  title  to  them  for  any  purpose,  or, 
at  least,  for  the  purpose  of  using  them  as  set-offs  to  extinguish  claims 
against  itself. 

On  the  other  hand,  it  is  contended  that  none  of  these  objections  to 
the  claim  of  the  petitioning  creditor  are  now  open,  the  matter  of  them 
all  being  res  adjudicata,  it  having  been  necessarily  determined  by  the 
judgment  declaring  the  Cleveland  Insurance  Company  a  bankrupt. 
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Bat,  for  several  reasons,  it  seems  to  me  that  this  alleged  estoppel 
does  not  arise.  It  cannot  be  admitted  that  the  finding  that  the  pe- 
titioning creditor  has  a  valid  provable  claim  to  the  amount  of  $250, 
which  is  all  that  is  necessary  as  a  predicate  for  the  adjudication 
upon  the  alleged  act  of  bankruptcy,  is  conclusive  upon  the  assignee 
and  creditors,  so  as  to  dispense  with  proof  of  the  debt  of  the  peti- 
tioning creditor  upon  the  distribution  of  the  estate.  It  is  conclusive 
so  far  as  necessary  to  uphold  the  adjudication  of  bankruptcy,  but  no 
further.  It  may  still  be  questioned,  in  part  or  in  whole,  upon  the 
proof  subsequently  required  and  taken,  so  that  it  might  consistently 
happen  that  a  claim  which  has  been  found  to  exist,  for  the  purpose 
of  adjudging  bankruptcy  against  the  defendant,  might  afterwards  be 
held  not  to  exist  for  the  purpose  of  participating  in  the  distribution 
of  the  estate.  The  assignee  and  creditors  cannot  be  bound  as  to 
their  own  interests  by  the  acts  or  default  of  the  bankrupt,  resulting 
in  a  judgment  to  which  they  were  not  and  could  not  be  parties,  ex- 
cept so  far  as  that  judgment  determines  the  status  of  the  bankrupt. 
But,  in  the  present  case,  the  claim  of  the  Globe  Insurance  Company, 
as  presented  to  the  register  for  allowance,  was  not  set  forth  in  the 
petition  nor  passed  on  by  the  court.  The  petition  alleges'  that  the 
petitioner  is  a  creditor;  that  its  demand  exceeds  $250,  "and  is  as 
follows,  to* wit :  Among  other  indebtedness  of  said  Cleveland  Insur- 
ance Company  to  the  petitioner,  the  sum  of  $4,090.90,  being  the  one- 
half  of  an  adjusted  loss  upon  a  policy  of  insurance,"  etc.,  to  Sweet, 
Dempster  &  Co.;  but  nothing  whatever  is  said  of  its  own  indebted- 
ness to  the  Cleveland  Insurance  Company,  nor  of  its  right  to  set-off 
against  that  the  several  claims,  including  that  mentioned  in  the  pe- 
tition, set  out  in  its  account,  its  claim  being  for  the  difference  in  its 
favor.  So  that  the  finding  of  the  court,  "that  the  respondent  was 
indebted  to  the  petitioners  in  the  amount  of  more  than  $250,  as  set 
forth  in  the  petition,"  cannot  be  extended  so  as  to  cover  the  question 
now  raised  as  to  the  right  to  use  even  the  claim,  specifically  men- 
tioned in  the  petition,  as  a  set-off  against  its  own  admitted  liability 
to  the  bankrupt's  estate. 

Nevertheless,  in  applying  these  objections  to  the  olaim  of  the  Globe 
Insurance  Company,  they  do  not,  any  of  them,  touch  so  much  of  that 
claim  as  consists  in  compensating  so  much  of  the  amount  due  on  ac- 
count of  reinsurance,  with  an  equal  amount  of  the  original  claim  of 
policy-holders,  insured  by  the  Cleveland  Company,  which  were  rein- 
sured; that  is,  $30,361.48.  The  claim  to  extinguish  that  amount 
of  liability  upon  the  reinsurance  by  producing,  transferred  and  thus 
canceled,  the  policies  and  losses  on  account  and  by  means  of  which 
that  liability  has  arisen,  is  not  strictly  nor  properly  a  matter  of  set- 
off. That  arises  only  between  independent  debts  mutually  due  be- 
tween the  same  parties.  Here  it  is  a  matter  of  counter-claim  arising 
on'  of  the  same  transaction,  where  the  party  sought  to  be  charged  as 
liable  on  the  reinsurance  meets  that  liability  by  proof  of  payment,  dis- 
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charge,  and  release  of  the  very  obligation  for  which  the  reinsurance 
was  an  indemnity.  It  is  true  that  the  original  insurance  and  the  re- 
insurance are  independent  and  separate  contracts;  that  there  is  no 
privity  between  the  insured  in  the  original  policy  and  the  reinsurer; 
and  that  a  recovery  can  be  had  against  the  latter,  at  the  suit  of  the 
reinsured  company  or  its  assignee,  upon  proof  merely  of  the  liability 
of  the  reinsured  company  upon  the  original  policy,  without  actual 
payment.  But  it  is  equally  indisputable  that,  to  such  an  action,  it 
would  be  a  good  bar,  and  complete  defense,  to  show  that  the  defend- 
ant had  paid,  and  the  original  party  insured  had  accepted,  satisfac- 
tion of  the  loss  insured  and  reinsured  against,  or  to  produce  and. 
prove  a  release  from  the  original  insured  to  the  original  insurer. 
This  view  is  not  inconsistent  with  the  decision  of  the  supreme  court 
of  Ohio  in  the  case  of  Ins.  Co.  v.  Ins.  Co.  38  Ohio  St.  11. 

The  right  to  make  such  satisfaction,  if  the  original  party  chooses  to 
accept  it  as  payment,  is  not  a  right  to  set  off  one  debt  against  the 
other,  but  is  the  right  merely  of  the  party  charged  with  a  liability  to 
show  that  he  has  discharged  it;  to  prove  that  he  has  performed  and 
not  broken  his  obligation;  to  plead  that  the  plaintiff  has  not  suffered 
the  damage  against  which  the  defendant  had  given  an  indemnity. 
This  right,  it  is  clear,  is  not  affected  by  the  twentieth  section  of  the 
bankrupt  act  of  1867,  nor  by  the  amendment  to  it  of  1874,  nor  by 
the  voluntary  assignment  to  Younglove,  who  would  be  as  much  bound 
by  such  a  defense  as  his  assignor,  nor  by  the  principle  which  denies 
to  insurance  companies  of  Ohio  corporate  power  to  purchase  the  as- 
signment of  claims  against  those  to  whom  they  are  indebted  for 
losses  to  be  used  as  set-offs,  in  order  to  satisfy  and  pay  them. 

This  principle  is  embodied  in  the  third  objection  to  the  allowance  of 
the  claims  in  question.  It  rests  for  authority  upon  the  decision  of  the 
supreme  court  of  Ohio  in  the  case  of  Straus  v.  Eagle  Ins.  Co.  5  Ohio 
St.  59.  In  that  case  it  was  deoided  that  a  fire  insurance  company, 
under  the  laws  of  Ohio,  had  no  corporate  power  to  acquire  title  to 
claims  against  the  insured  for  the  purpose  of  using  them  as  set-offs 
against  the  claims  for  a  loss.  The  language  of  Judge  Ranney,  in  de- 
livering the  opinion  of  the  court,  was  very  strong  and  sweeping.  He 
declared  as  the  company  "could  not,  under  the  power  of  investment, 
employ  its  credit  to  purchase  claims  for  such  a  purpose,  that  it  had 
no  power  to  become  a  party  to  . the  contract  of  indorsement  by  which 
it  obtained  the  notes  in  question,  and  no  capacity  to  take  or  hold  the 
legal  title."  The  principle  of  this  case  was  reaffirmed  and  applied 
in  the  case  of  White's  Bank  v.  Toledo  F.  A  M.  Ins.  Co.  12  Ohio  St. 
601;  but  som*  of  the  language  used  in  the  case  of  Straus  v.  Eagle 
Ins.  Co.,  supru,  was  limited  and  qualified  as  follows: 

"The  court,  indeed,  say,  in  that  case,  that  'the  contract'  (i.e.,  the  indorse- 
ment) « is  void  and  the  instrument  a  nullity; '  but  while  we  concede  that 
there  was  such  an  abuse  of  power  a*  should  prevent  the  relief  asked,  we  are 
not  prepared  to  hold,  where  the  indorsement  is  oue  which,  under  certain  cir- 
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cumstances,  the  company  might  lawfully  accept, — In  other  words,  where  ther* 
was  a  mere  abuse,  and  not  a  total  want  of  power, — that  such  indorsement 
would  be  null  and  void  for  all  purposes  and  as  against  allpersons.n 

The  doctrine,  as  thus  qualified,  was  again  affirmed  in  Ehrman  v. 
Ins.  Co.  35  Ohio  St.  324.  This  must  be  regarded  as  the  settled  law 
of  Ohio;  and  as,  in  the  present  case,  both  corporations  are  its  creat- 
ures, that  law  furnishes  the  rule  of  decision.  Its  application  is  not 
prevented  by  the  supremacy  of  the  bankrupt  act,  for  that  does  not 
assume  to  confer  upon  corporate  bodies  of  the  states  any  powers  not 
given  to  them  by  their  charters.  It  simply  regulates,  in  the  matter 
of  set-off,  such  rights  as  parties  may  have  lawfully  acquired.  What 
those  rights  are  in  each  case  must  depend  upon  the  general  law  of 
the  land,  and,  when  they  rest  upon  corporate  power,  that  law  is  the 
law  of  the  locality  which  has  created  it.  But  the  principle  of  the 
case  of  Straus  v.  Eagle  Ins.  Co.,  supra,  as  we  have  seen,  does  not 
apply  here  so  as  to  forbid  the  Globe  Insurance  Company  from  pur- 
chasing the  claims  of  original  insured  parties  against  the  Cleveland 
Insurance  Company,  so  far  as  necessary,  and  with  a  view  to  make 
good  its  obligation  of  indemnity,  and  to  extinguish  its  liability  upon 
the  reinsurance.  This  is  no  abuse  of  its  corporate  power,  and  it  is 
no  injury  to  the  company  reinsured.  It  is  a  legitimate  exercise  of 
its  corporate  power  in  the  proper  performance  of  its  contracts,  and 
seeks  its  own  protection  only  by  removing  the  liability  of  the  party 
it  reinsured,  which  it  undertook  should  not  result  in  loss.  And  to 
that  extent,  therefore,  the  position  of  the  Globe  Insurance  Company 
is  justified  against  all  objection.  But  that  company  went  further 
than  was  merely  necessary  to  extinguish  the  liability  of  the  Cleve- 
land Company  for  losses  which  the  former  had  reinsured.  It  paid  in 
several  cases  where  it  had  reinsured  but  one-half  the  risk,  not  merely 
the  half  it  had  reinsured,  but  purchased  the  entire  claim  for  the  whole 
loss,  that  it  might  use  the  half  for  which  it  was  not  a  reinsurer  as  a 
set-off  against  claims  arising  on  other  reinsurances  which  it  could  not 
meet  directly;  for  as  to  some'  of  these,  as  has  been  stated,  they  did 
not  become  the  owner  of  the  claims  for  losses.  There  were  five  such 
claims,  amounting  to  $16,992.29.  No  part  of  any  of  these  has  been 
paid  by  the  Globe  Insurance  Company  to  the  original  owners,  and 
the  Cleveland  Insurance  Company  is  liable  to  them  respectively  for 
the  full  amount.  As  against  this  liability  the.  Globe  Insurance  Com- 
pany is  not  at  liberty  to  set  off  claims  upon  other  losses  for  which  it 
was  not  reinsurer;  for,  upon  the  principle  decided  by  the  supreme 
court  of  Ohio,  to  permit  this  would  be  an  abuse  of  its  corporate 
power. 

It  may  be  that  it  became  necessary,  in  negotiating  with  the  orig- 
inal claimants,  to  purchase  an  entire  claim  for  the  whole  loss  under 
a  particular  policy  in  order  to  become  owner  of  the  half  covered  by 
the  reinsurance.  But,  if  so,  this  does  not  appear  from  the  record, 
and  cannot  be  assumed  as  a  fact.    If  it  were,  it  does  not  seem  it 
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make  any  difference.  If  the  Globe  Insurance  Company  could  not, 
as  a  matter  of  strict  right,  insist  that  the  holder  of  an  original  pol- 
icy should  accept  payment  from  it  of  one-half  only  of  his  loss,  and 
he  chose  to  make  it  a  condition  that  to  pay  half  the  whole  should  be 
purchased,  it  is  difficult  to  see  how  that  could  affect  the  rights  of 
the  Cleveland  Insurance  Company. 

It  is  argued,  indeed,  on  the  part  of  the  latter,  that  the  Globe  In- 
surance Company,  by  virtue  of  the  decision  of  the  supreme  court 
of  Ohio,  already  referred  to,  could  not  acquire  the  title  to  these 
claims  for  any  purpose  whatever,  and  cannot  even  prove  as  a  cred- 
itor on  their  account.  But,  a9  already  stated,  the  doctrine  of  that 
court,  as  finally  qualified,  does  not  go  so  far,  but  only  prohibits  the 
illegal  use  of  such  claims  by  way  of  set-off  against  claims  for  losses 
covered  by  other  insurance.  They  remain  in  the  hands  of  the  Globe 
Insurance  Company  as  claims  provable  in  its  favor,  as  a  general 
creditor,  entitled  to  dividends  out  of  the  bankrupt's  estate  pro  rata 
with  other  unpreferred  creditors.  It  is  no  objection  to  the  view 
taken  in  this  opinion  of  the  relative  rights  of  the  parties  that  the 
Globe  Insurance  Company,  by  the  form  of  its  claim,  has  admitted 
itself  to  be  debtor  to  the  estate  of  the  bankrupt  to  the  full  amount 
of  the  adjusted  losses  under  the  reinsurance,  'and  seeks  to  cancel 
that  indebtedness  by  a  technical  set-off,  which  is  denied.  This  is 
a  mere  matter  of  form,  and  will  be  disregarded.  The  substance  of 
the  transactions  will  alone  be  looked  at,  and  the  account  recast  into 
a  different  fprm,  according  to  the  legal  rights  of  the  parties,  and 
so  ae  to  accomplish  justice  between  them.  This  will  be  done  by 
striking  from  the  two  sides  of  the  account,  as  rendered,  the  quanti- 
ties and  values  which  the  law  regards  as  mutual  compensations, 
leaving  the  Globe  Insurance  Company  liable  as  debtor  to  pay  in  full 
all  that  remains  due  to  the  bankrupt's  estate,  and  entitled  as  creditor 
to  its  dividends,  on  an  equal  footing  with  other  general  creditors. 
The  conclusion  of  the  register  was  that  the  Globe  Insurance  Com- 
pany was  not  entitled  to  relieve  itself  from  its  liability  as  reinsurer 
to  any  extent  by  means  of  its  claims  against  the  bankrupt,  and  that, 
consequently,  it  was  a  debtor  thereto  for  the  full  amount  of  $47,- 
353.77,  but  entitled  to  prove  against  the  estate  as  a  general  creditor 
for  the  sum  of  $50,134.48.' 

The  district  court,  sustaining  the  exceptions  to  this  report,  decreed 
that  the  Globe  Insurance  Company  was  entitled  to  cancel  its  entire 
liability  as  reinsurer  by  crediting  the  amount  thereof  against  the 
whole  amount  of  its  claims  as  holder  of  assigned  policies  and  losses, 
and  to  participate  in  the  distribution  of  the  bankrupt's  estate,  as  a 
creditor,  for  the  balance',  amounting  to  $2,780.71.  The  conclusion 
now  reached,  as  a  result  of  the  views  expressed  in  this  opinion,  differs 
from  both.  It  is  that  the  Globe  Insurance  Company  is  entitled  to 
cancel  $30,861.48  of  its  liability  as  reinsurer,  that  amount  being  the 
whole  amount  of  the  assigned  claims  for  losses  reinsured  by  it,  leav- 
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ing  it  debtor  on  that  account  still  in  the  sum  of  $16,992.29,  with  in- 
terest, and  entitled  to  rate  as  a  creditor  in  the  distribution  of  the 
bankrupt's  estate  for  the  sum  of  $19,778.  The  decree  of  the  district 
court  is  therefore  reversed,  and  the  cause  remanded,  with  directions 
to  enter  a  decree  in  accordance  with  this  opinion. 


1.  CoiiiiiaioN—  Cause  of  Damage. 

As  the  libelant's  tug  D.  was  lying  at  the  end  of  one  of  the  piers  at  Jersey  City 
outside  of  two  canal-  boats,  the  el  earn- tug  P.  backed  out  of  the  slip  above  and 
was  swung  round  with  the  ebb-tide  so  that  her  port  quarter  came  along-side 
the  D.,  causing  the  D.  to  roll  somewhat ;  and,  in  a  few  moments  afterwards, 
the  D.  was  found  leaking,  with  two  deep  cuts  in  her  side  below  the  water-line. 
Held,  upon  the  evidence,  that  the  leak  was  caused  by  cuts  from  the  P.'s  pro- 
peller blades,  notwithstanding  that  the  P.  was  constructed  with  widely  pro- 
jecting guards,  expressly  designed  to  prevent  the  possibility  of  such  an  accident . 

2.  Bame — Offer  of  Settlement — Costs. 

The  owners  of  the  P.,  on  a  claim  being  made  against  them,  offered  to  pay 
the  bill  at  once,  if  the  owners  of  the  D.  would  permit  the  P.  to  come  along-side, 
to  test  whether  the  blade  of  the  P.'s  propeller  could  possibly  get  near  the  D.; 
and,  the  offer  not  being  accepted,  held,  that  the  request  was  a  reasonable  one 
having  reference  to  an  immediate  settlement,  and,  having  been  refused,  costs 
were  disallowed  to  the  libelant  on  recovery. 

In  Admiralty. 

J.  A.  Hyland,  for  libelants. 

Beebe,  Wilcox  db  Hobbs,  for  claimant. 

Brown,  J.  Notwithstanding  the  apparent  improbability  that  the 
propeller  of  the  Pennsylvania  could  have  struck  the  Dickson,  I  feel 
constrained,  from  the  testimony,  to  find  that  the  propeller  did  cause 
the  cuts  described.  The  nature  of  the  cuts,  the  time,  the  position, 
the  examinations  made  by  several  persons  within  a  few  minutes  after 
the  contact,  and  the  immediate  leaking  of  the  boat,  seem  to  leave  no 
reasonable  doubt.  The  Pennsylvania  was,  however,  manifestly  built 
in  a  manner  designed  to  avoid  the  possibility  of  doing  such  damage. 
No  similar  accident  had  ever  occurred  with  her  before.  The  discredit 
of  the  claim  presented  against  her  was,' therefore,  natural,  and  not 
unreasonable,  on  the  part  of  her  owners.  1  The  offer  to  pay  the  bill  at 
once  if  the  owners  of  the  Dickson  would  permit  the  Pennsylvania  to 
come  along-side  in  order  to  test  the  possibility  of  the  propeller's  touch- 
ing the  Dickson,  as  alleged,  was,  it  seems  to  me,  a  request  that,  un- 
der the  circumstances,  might  reasonably  have  been  acceded  to.  I 
cannot  for  a  moment  question  that  it  was  made  in  good  faith ;  and 
as  I  find  that  the  propeller  did  strike  the  Dickson,  I  think  this  test, 
if  permitted,  would  have  led  to  an  immediate  settlement  of  the  claim ; 
and  have  rendered  this  suit  unnecessary.  While  I  feel  compelled  to 
find  in  favor  of  the  libelants,  I  cannot,  therefore,  allow  costs. 


Thh  Pennsylvania. 


(District  Court, 8.  D.  New  York.   October  24, 1884.) 
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Capital  City  Bank  op  Des  MoinSs  v.  Hodgin  and  others. 
(Circuit  Court,  8.  D.  Iowa,  O.  D.   October  Term,  1884.) 

L  Removal  of  Cause— Separate  Controversy — Citizenship. 

F.  L.  11.,  a  citizen  of  Iowa,  mortgaged  a  stock  of  goods  to  complainant,  an 
Iowa  corporation,  and  such  goods  were  claimed  by  A.  H.,  a  citizen  of  Ohio, 
under  another  chattel  mortgage,  and  removed,  and  complainant  Hied  a  petition 
in  the  state  court  alleging  that  the  mortgage  to  A.  H.  was  fraudulent,  and  ask- 
ing for  the  issuance  of  a  specific  writ  of  attachment  for  seizure  of  the  goods,  and 
praying  for  a  judgment  against  F.  L.  H.  for  the  amount  due  from  him,  and  that 
the  lien  of  complainant's  mortgage  bedeclared  paramount  to  that  of  A.  H.  The 
writ  was  issued,  the  goods  seized  and  redelivered  to  A.  H.  on  giving  a  forth- 
coming boud  therefor.  F.  L.  H.  and  A.  H.  answered,  setting  up  that  the  mort- 
gage to  A.  H.  was  valid,  and  a  lien  superior  and  paramount  to  complainant's; 
whereupon  complainant  removed  the  cause  to  the  federal  court  on  the  ground 
that  the  suit  involved  a  separate  controversy  between  him  and  A  H.,  who  was 
a  citizen  of  another  state.  Held,  that  the  cause  was  removable  under  section  2 
of  the  act  of  1675. 

S.  Same — What  ib  a  Separate  Controversy. 

To  entitle  a  party  to  remove  a  cause  under  the  second  clause  of  the  second 
section  of  the  act  of  1876,  the  case  must  be  one  capable  of  separation  into  parts, 
so  that  in  one  of  the  parts  a  controversy  will  be  presented  with  citizens  of  one 
or  more  states  on  one  side  and  citizens  of  other  states  on  the  other,  which  can 
be  fully  determined  without  the  presence  of  the  other  parties  to  the  suit  as  it 
has  been  begun. 

Equity.    Motion  to  remand. 

E.  J.  Goode  and  W.  L.  Head,  for  complainant. 

W.  B.  Raymond  and  Nourae  dt  Kaufman,  for  defendants. 

Shirab,  J.  This  suit  was  commenced  in  the  circuit  court  of  Polk 
county,  Iowa,  the  petition  filed  therein  setting  forth  that  on  the  thir- 
teenth of  November,  1883,  Frank  L.  Hodgin  executed  to  the  com- 
plainant a  chattel  mortgage  upon  a  stock  of  goods  in  possession  of 
said  Hodgin,  at  Des  Moines,  Iowa,  to  secure  payment  of  two  promis- 
sory notes  held  by  oomplainant;  that  the  goods  included  in  this  mort- 
gage had  been  removed  from  Des  Moines  without  the  consent  of,  and 
in  fraud  of  the  rights  of,  oomplainant;  that  Adaline  Hodgin  claimed 
some  lien  or  interest  in  said  goods  through  a  chattel  mortgage  exe- 
cuted to  her,  but  that  this  mortgage  was  invalid  and  void  as  against 
complainant.  The  petition  asked  the  issuance  of  a  writ  of  specific 
attachment  for  the  seizure  of  the  goods  under  the  provisions  of  the 
statute  of  Iowa,  and  prayed  judgment  against  Frank  L.  Hodgin  for 
the  amount  due  from  him  to  oomplainant,  and  that  the  lien  of  com- 
plainant's mortgage  be  declared  to  be  paramount  to  that  of  Adaline 
Hoggin.  The  writ  of  attachment  was  issued  as  prayed,  and  the  goods 
seized  thereunder,  but,  upon  Adaline  Hodgin  executing  a  forthcoming 
bond  therefor,  the  goods  were  returned  to  her.  Frank  L.  Hodgin  and 
Adaline  Hodgin,  being  both  named  as  defendants,  appeared  and  an- 
swered the  petition  of  complainant,  setting  forth  the  circumstances 
under  which  the  mortgage  to  Adaline  Hodgin  was  executed,  and  aver- 
ring that  it  is  a  paramount  and  superior  lien  to  that  of  complainant, 
v.22p,no.4— 14 
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and  thai  Adaline  Hodgin  had  rightfully  taken  possession  of  the  goods 
under  said  mortgage. 

At  the  May  term,  1884,  of  the  circuit  court  of  Polk  county  the  com- 
plainant filed  a  petition  for  the  removal  of  the  cause  to  the  federal 
court,  upon  the  ground  that  the  suit  involved  a  separable  controversy 
between  complainant  and  Adaline  Hodgin,  who  was  a  oitizen  of  the 
state  of  Ohio,  the  complainant  being  a  corporation  created  under  the 
laws  of  the  state  of  Iowa.  The  transcript  having  been  filed  in  this 
court,  the  defendants  move  to  remand  the  cause  to  the  state  court, on 
the  ground  that  the  record  does  not  show  a  separable  controversy  be- 
tween the  complainant  and  Adaline  Hodgin  within  the  meaning  of 
section  2  of  the  act  of  March  3,  1875,  and  that,  as  complainant  and 
Frank  L.  Hodgin  were  both  citizens  of  Iowa,  the  federal  court  could 
not  take  jurisdiction  of  the  case. 

In  the  Removal  Cases,  100  U.  8.  457,  it  was  held  that,  according 
to  the  pleadings,  there  were  two  matters  involved, — one  between  the 
construction  company  and  the  railroad  company,  both  citizens  of  Iowa, 
as  to  the  amount  due  the  construction  company  and  the  actual  ex- 
istence of  a  mechanic's  lien;  and  the  other  between  the  construction 
company  and  the  trustees  of  the  mortgage,  citizens  of  different  states, 
as  to  the  priority  of  the  mortgage  over  the  mechanic's  lien.  The 
court  held  that,  the  first  matter  having  been  disposed  of  in  the  state 
court  before  the  application  for  removal  was  filed  by  the  trustees,  the 
only  matter  left  in  controversy  was  the  question  of  priority  of  Ken  as 
between  the  mechanic's  lien  holders  and  the  trustees  under  the  mort- 
gage, and  that  this  was  a  controversy  removable  to  the  United  States 
court.  Whether  it  was  a  separable  controversy,  within  the  meaning 
of  the  last  clause  of  the  second  section  of  the  act,  was  not  deter- 
mined. 

In  Barney  v.  Latham,  103  U.  S.  205;  Blake  v.  McKim,  Id.  336; 
Hyde  v.  Ruble,  104  U  8.  407;  Fraser  v.  Jennison,  106  U.  8. 191;  S. 
C.  1  Sup.  Ct.  Rep.  174;  Shaimvald  v.  Lewis,  108  U.  8. 158;  B.C.  2 
Sup.  Ct.  Rep.  385,  the  question  of  what  constitutes  a  separable  con- 
troversy is  considered,  and  the  rule  adopted  may  be  fairly  stated  in 
the  language  used  in  Eraser  v.  Jennison,  to-wit :  "To  say  the  least  the 
case  must  be  one  capable  of  separation  into  parts,  so  that  in  one  of 
the  parts  a  controversy  will  be  presented  with  citizens  of  one  or  more 
states  on  one  side  and  citizens  of  other  states  on  the  other,  which  can 
be  fully  determined  without  the  presence  of  any  of  the  other  parties 
to  the  suit  as  it  has  been  begun." 

In  the  case  at  bar  there  are  two  matters  in  controversy,  the  same, 
in  effect,  as  were  found  in  the  Removal  Cases:  the  first  being  the  ques- 
tion of  the  indebtedness  from  Frank  L.  Hodgin  to  complainant,  and 
the  lien  claimed  under  the  mortgage  executed  to  complainant,  and 
the  record  being  the  question  of  the  priority  of  the  two  mortgages  exe- 
cuted upon  the  same  property.  Under  the  decision  in  the  Removal 
Cases  the  latter  question  is  a  removable  controversy  within  the  mean- 
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ing  of  the  section,  provided  the  parties  thereto  are  citizens  of  different 
states.  The  real  point  for  decision,  therefore,  under  the  rule  laid 
down  in  the  authorities  above  cited,  is  whether  Frank  L.  Hodgin  is  a 
necessary  or  indispensable  party  to  the  controversy  touching  the  pri- 
ority of  the  mortgages.  If  he  is,  then,  as  he  is  a  citizen  of  the  same 
state  with  complainant,  the  case  cannot  be  removed.  If  he  is  not, 
then  the  cause  is  removable,  because  it  there  appears  that  the  case 
is  capable  of  separation  into  parts,  one  of  which  presents  a  contro- 
versy between  citizens  of  different  states.  Frank  L.  Hodgin  is  the 
grantor  in  both  mortgages.  By  his  own  act  he  has  subjected  the 
property  to  the  payment  of  both  mortgages,  and  legally  be  stands  in- 
different as  to  the  question  of  which  shall  be  first  satisfied.  The 
question  of  priority  between  the  mortgages  is  a  distinct  issue  between 
them  to  the  determination  of  which  the  mortgagor  is  not  an  indis- 
pensable party.  Thus,  when  Adaline  Hodgin  took  possession  of  the 
goods,  claiming  the  right  so  to  do  under  her  mortgage,  the  complain- 
ant might  have  replevied  the  same  or  sued  for  the  value  of  his  inter- 
est therein,  and  it  would  have  been  wholly  unnecessary  to  have  made 
the  mortgagor  a  party  to  these  actions.  As  the  controversy,  therefore, 
between  the  mortgagees  might  have  been  made  the  subject  of  a  dis- 
tinct action  between  them,  to  which  the  mortgagor  need  not  have  been 
made  a  party,  it  follows  that  in  the  present  suit  there  is  involved  a 
controversy  between  the  mortgagees  which  can  be  fully  determined  as 
between  them,  without  the  presence  of  the  mortgagor,  and  therefore 
the  case  is  brought  within  the  terms  of  the  section  in  question,  and 
the  cause  was  properly  removed  to  this  court. 
Motion  to  remand  must  therefore  be  overruled. 


Brooks  V.Vermont  Cent.  R.  Co.  and  another. 

(Circuit  Court,  D.  Vermont.   October  31, 1884.) 

JuRisDicrroir  of  Circuit  Court  —  Foreclosure  of  Railroad  Mortgage  and 
Appointment  of  Receiver  in  State  Court — Action  by  Bondholder  for 
Accounting. 

The  Consolidated  Railroad  Company  of  Vermont  was  formed  by  the  organi- 
zation of  the  bondholders  of  the  Vetmont  Central  Railroad  Company  after  the 
foreclosure  of  the  mortgage  on  the  rond,  and  the  appointment  of  a  receiver  in 
a  proceeding  in  the  state  court  of  Vermont.  The  holder  of  a  large  amount  of 
the  bonds,  which  were  not  surrendered  into  the  reorganization,  filed  a  bill  in  the 
circuit  court  of  the  United  8tates  to  compel  the  Consolidated  Railroad  Com- 
pany to  account  with  him  for  the  railroad  property,  to  which  the  company 
pleaded  that  the  road  was  in  the  hands  of  a  receiver  appointed  by  and  account- 
able to  the  chancery  court  of  the  state  having  jurisdiction.  Held,  on  demurrer, 
that  the  plea  was  not  sufficient. 

In  Equity. 
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Francis  A.  Brooke,  for  orator. 
Benjn.  F.  Fifield,  for  defendants. 

Wheeler,  3.  The  bill  shows,  in  substanee,  that  the  defendant  the 
Vermont  Central  Railroad  Company  was  the  mortgagor  of  the  Ver- 
mont Central  Railroad;  that  the  mortgage  was  foreclosed;  that  the 
defendant  the  Consolidated  Railroad  Company  of  Vermont  was  formed 
by  the  organization  of  the  bondholders  after  the  foreclosure;  that  the 
'  orator  is-  the  holder  of  a  large  amount  of  the  bonds  which  were  not 
surrendered  into  the  reorganization ;  and  that  the  defendant  the  Con- 
solidated Railroad  Company  refuses  to  acoount  with  him  for  the  rail- 
road property.  The  prayer  of  the  bill  is  for  such  aocount.  The 
Vermont  Central  Railroad  Company  has  demurred  to  the  bill.  The 
Consolidated  Railroad  Company  has  pleaded  that  the  road  and  prop- 
erty are  in  the  hands  of  a  receiver  appointed  by  and  accountable  to 
the  court  of  chancery  of  the  state  having  jurisdiction.  The  demurrer 
and  plea  have  been  argued.  The  rights  of  the  mortgagor  were  all 
extinguished  by  the  foreclosure.  This  was  the  very  object  of  that 
proceeding.  No  further  relief  in  respect  to  the  mortgaged  property 
could  be  had  against  that  corporation.  It  had  no  interest  there  to 
defend  or  protect,  or  which  could  be  attacked  or  reached.  The  bill 
is  brought  expressly  to  reach  and  adjust  rights  which  accrued  upon 
the  foreclosure.  The  mortgagor  is  wholly  indifferent  as  to  their  ad- 
judication as  attempted,  and  not  a  necessary  or  proper  party  thereto. 
Its  demurrer  is  therefore  sustained. 

Under  the  statutes  of  the  state  upon  which  the  bill  is  founded,  the 
orator  has  the  rights  of  a  tenant  in  common  with  the  corporation 
formed  of  the  other  bondholders,  to  the  estate  and  property  acquired 
by  the  foreclosure,  subject  to  the  right  of  that  corporation,  as  between 
them,  to  the  possession,  and  to  receive  the  income  for  itself  and  as 
trustee  for  such  co-tenants.  Rev.  Laws  Vt..§  3471.  The  bill  is 
brought  to  reach  the  share  of  the  income  which  the  corporation  may 
so  have  received  for  the  orator,  and  not  at  all  to  reach  or  touch  the 
possession  of  the  property  itself.  No  decree  which  is 'sought  or  can 
be  passed  would  interfere  in  any  way  with  the  jurisdiction  of  the  state 
court  or  possession  of  its  receiver.  The  bill  is  framed  to  proceed  en- 
tirely outside  of  those.  It  seeks  an  account  of  any  income  received, 
without  regard  to  the  method  of  its  receipt,  from  the  mortgaged  prop- 
erty ;  and  a  decree,  if  had,  would  be  a  mere  money  decree,  like  a  per- 
sonal judgment  against  the  corporation.  The  receivership  does  not 
appear  to  stand  at  all  in  the  way  of  such  a  proceeding.  The  plea  of 
the  receivership  merely  does  not  show,  therefore,  good  cause  for  not 
answering  the  bill.  Income  may  have  been  derived  from  the  receiver 
itself,  and  if  so,  its  source  would  be  no  excuse  for  not  dividing  it 
with  any  to  whom  a  share  of  it  may  belong.  A  plea  wholly  deny- 
ing anything  to  be  accountable  for  might  be  good.  This  plea  has  been 
carefully  scrutinized  to  ascertain  whether  it  amounts  to  that;  and  it 
does  not  appear  to.    The  plea  may  be  true  in  point  of  fact,  and  still 
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something  have  been  received  of  which  the  orator  may  be  entitled  to 
a  share.    Therefore,  the  plea  does  not  appear  to  be  sufficient. 

Demurrer  of  Vermont  Central  Railroad  Company  sustained.  Plea 
of  Consolidated  Railroad  Company  overruled;  that  defendant  to  an- 
swer over  by  December  rule-day. 


8loanb  and  others  v.  Chiniquy  and  another. 

,       (Cireuit  Court,  D.  Minnesota.   July  2,  1884.) 

1.  OoireTiTUTToiTAii  Law— Insolvent  Law  of  Minnesota. 

It  ia  a  well-recognized  principle  that,  among  other  things,  a  state,  If  it  does 
not  thereby  impair  the  obligation  of  a  contract,  may  provide  for  the  distribution 
of  the  property  of  a  debtor'within  the  limits  of  the  state. 

2.  Same— Impairment  op  the  Obligation  op  Contracts. 

The  act  of  March  7, 1881,  (Minn.  St.,)  providing  for  the  dissolving  of  attach- 
ment ipso  facto  by  the  debtor's  assignment  of  his  property,  is  not  an  act  impair- 
ing the  obligation  of  contracts. 

3.  Same^-Scope  op  the  Law— Rights  op  Creditor — Federal  Courts. 

The  act  of  March  7, 1881,  (Minn.  St.,]  does  not  discharge  a  debt  unless  the 
party  discharges  himsejf  by  releasing  the  debtor.  As  long  as  the  plaintiff  in 
the  case  chooses  to  stay  out  and  say,  "1  will  not  release,"  he  has  a  right  to 
take  a  judgment  which  may  at  some  time  be  effectual  against  the  defendant. 
In  such  a  case  there  is  no  doubt  that  the  United  States  courts  have  power  to 
render  a  judgment. 

4.  Same— Contract  Subsequent  to  Enactment. 

In  a  case  where  the  contract  was  entered  into  subsequently  to  the  enactment 
of  the  law,  it  cannot  be  held  that  such  law  impairs  the  obligation  of  the  con- 
tract. . 

In  Equity. 

O'Brien  &  Wilton,  for  complainants. 
E.  Q.  Rogers,  for  defendants. 

MrLLER,  Justice.  The  case  of  Sloane  against  Chiniquy  was  origi- 
nally an  attachment  against  Chiniquy,  levied  on  his  property  by  an  or- 
der from  this  court.  It  seems  that  the  defendant  availed  himself  of  the 
statute  of  Minnesota,  which  enacts  that  in  such  a  case  the  debtor  in 
attachment  may  make  an  assignment  of  all  his  effects,  subject  to 
execution,  for  the  benefit  of  all  his  creditors  who  will  execute  and  file 
releases  of  their  claims  against  him,  and  that  the  assignment  shall 
be  filed  in  the  district  court  of  the  state,  and  that  the  parties  shall 
proceed  about  as  in  bankruptcy  proceedings,  dividing  the  property 
among  those  who  should  prove  their  debts,  and  release  him  from  fur- 
ther liability.  The  bill  in  the  present  case  is  filed  against  the  as- 
signee by  the  original  plaintiff  in  this  court,  to  restrain  any  further 
proceedings  under  that  assignment,  and  to  declare  the  assignment 
void.  The  main  argument  in  favor  of  declaring  it  void  is  that  the 
statute  itself  is  void ;  that  the  act  of  the  legislature  of  the  state  of 
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Minnesota  upon  thai  subject  is  forbidden  by  the  provision  of  the  con- 
stitution of  the  United  States  that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  a  contract;  and  it  is  argued  with  a  great  deal 
of  force  that  this  statute  does  impair  the  obligation  of  the  contract, 
in  that  it  requires  of  the  creditor  that  he  shall  release  all  claims 
against  the  debtor  in  personam  upon  the  filing  of  this  assignment, 
when  he  shall  be  permitted  to  share  equally  with  all  creditors  who 
have  filed  such  releases.  Undoubtedly,  such  a  statute  as  that,  and  this 
statute,  is  void  as  against  all  creditors  who  were  such  before  its  pas- 
sage, because  it  does  impair  the  obligation  of  the  contract  as  it  existed 
at  the  time  the  contract  was  made.  Before  the  law  was  passed,  it 
was  a  part  of  the  right  of  the  creditor  to  attach  the  property  of  the 
debtor  under  certain  circumstances,  and  to  hold  it  for  the  payment 
of  the  debt ;  and,  apart  from  an  attachment,  he  had  a  right  to  pro- 
cure an  ordinary  judgment  at  law,  and  to  levy  upon  the  property  of 
his  debtor.  So  that,  as  to  all  debts  arising  on  contract  made  before 
the  passage  of  this  statute,  the  law  is  inoperative  and  void  as  to  them, 
because  it  impairs  the  obligation  of  the  contract.  But  the  principle 
has  long  been  settled  that  state  laws  concerning  the  enforcement  of 
contracts  by  judicial  proceedings,  which  were  in  force  at  the  time  the 
contract  is  made,  constitute  a  part  of  the  contract,  and  for  that  reason 
cannot  be  said  to  impair  its  obligation.  These  laws  enter  into  the 
contract  the  same  as  if  they  were  written  in  it,  and  are  necessarily  a 
part  of  it,  if  the  contract  was  made  at  the  time  they  were  in  existence. 
In  this  case  the  parties  made  this  contract  with  reference  to  this 
statute,  and  with  the  knowledge  of  the  fact  that  it  was  in  operation. 
Therefore,  when  the  goods  were  sold  for  which  this  attachment  process 
was  issued,  the  statute  was  binding,  and  that  act  of  the  Minnesota  leg- 
islature of  1881  was  a  part  of  the  contract,  and  the  man  who  sold  these 
goods  knew  it,  or  ought  to  have  known  it,  and  knew  that  in  case  he 
proceeded  so  far  as  to  make  this  claim  a  subject  of  judicial  enforce- 
ment, that  this  law  would  govern  the  procedure.  He  knew  when  he 
sold  the  goods  that  if  he  sued  this  man  and  issued  an  attachment,  and 
levied  upon  his  property,  that  the  debtor  might  make  an  assignment 
for  the  benefit  of  all  his  creditors  who  would  release  him ;  that  he 
might  tuTn  over  all  his  property  under  those  circumstances;  that  if 
he  chose  to  release  him  he  could  get  his  share  of  the  property,  and 
that  if  he  did  not  choose  to  release  him,  he  could  stand  upon  his  legal 
obligation  and  enforce  his  claim  against  him  whenever  he  might  be 
able  to  do  so.  Therefore,  as  far  as  the  law  is  assailed  as  being  op- 
posed to  the  constitution  of  the  United  States,  in  that  it  impairs  the 
obligation  of  the  contraot,  the  bill  cannot  be  sustained. 

It  is  urged  that  this  is  a  state  insolvent  law,  and  that  by  many  de- 
cisions of  the  federal  courts  such  insolvent  laws  are  inapplicable  to 
contracts  made  outside  of  the  state  where  the  law  is  to  be  enforced, 
and  does  not  bind  a  party  living  outside  of  the  state.  The  decisions 
to  this  effect  are  not  to  be  controverted.    But  they  are  limited  to  the 
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discharge  of  the  debtor.  No  state  insolvent  law,  as  has  been  repeat- 
edly decided,  can  discharge  or  release  the  debtor  from  his  obligation 
to  pay,  under  that  contract,  where  the  creditor  is  a  oitizen  of  another 
state,  because  the  law  cannot  operate  upon  a  citizen  not  within  its 
jurisdiction.  The  theory  of  that  is  that  the  judgment  of  a  court  dis- 
charging a  debtor  from  his  obligations  is,  as  to  the  creditor  residing 
in  another  state,  an  ex  parte  judgment;  but  if  he  comes  within  the  state 
'  and  submits  himself  to  the  jurisdiction  of  the  court,  it  has  never  been 
held  that  the  contract  may  not  be  discharged.  Now,  in  the  case  of 
this  statute,  the  law  does  not  authorize  the  discharge  of  the  debtor. 
It  requires  the  plaintiff,  as  a  condition  of  participation  in  the  assets 
of  the  insolvent  debtor,  that  he  shall  release  the  personal  obligation 
of  the  debtor,  otherwise  he  cannot  participate  in  the  assets.  But 
'  there  is  no  attempt  by  the  decree,  or  by  the  statute,  absolutely  to  re- 
lease the  creditor's  claim,  or  to  discharge  the  debtor,  without  his  con- 
sent. That  is  the  extent  of  the  decision  in  the  case  of  Sturges  v. 
Crowninshield,  4  Wheat.  122,  as  to  the  inemcacy  of  a  state  statute 
and  of  a  state  judgment  on  the  contract  of  a  party  not  within  the 
jurisdiction  of  the  courts  of  the  state.  But  the  property  of  this  in- 
solvent debtor  is  within  the  state.  The  state  has  a  right  to  pass  laws 
concerning  its  liability,  for  the  payment  of  his  debts,  provided  they 
do  not  impair  the  obligation  of  the  contract.  As  I  said  before,  the 
statute  did  not  impair  the  obligation  of  the  contract,  if  the  law  is  in 
existence  when  the  contract  is  made.  In  the  present  oase,  the  law 
having  been  enacted  before  the  contract  was  entered  into,  and  there- 
fore being  part  of  the  contract,  and  not  being  subject  to  the  objection 
that  it  impaired  its  obligation,  the  property  of  the  debtor  can  be  dis- 
tributed according  to  the  laws  provided  by  the  state  legislature,  in  the 
absence  of  a  federal  national  bankruptcy  act.  This  is  no  new  doc- 
trine, although  it  may  seem,  in  some  instances,  to  be  kind  of  a 
hardship;  yet  I  think  it  is  doubtful  whether  there  is  any  hardship 
in  requiring  a  man  who  issues  an  attachment  and  seizes  property 
to  divide  it  among  all  the  creditors.  Certainly,  in  some  of  the  states 
in  which  I  hold  courts,  there  is  a  provision  that,  whenever  a  creditor 
issues  an  attachment,  and  seizes  the  property  of  the  debtor,  this 
property  is  held  subject  to  the  claims  of  all  the  creditors  that  come 
in  and  prove  their  claims  under  that  attachment  process. 

It  is  a  well-recognized  principle,  among  other  things,  that  a  state, 
if  it  does  not  impair  the  obligation  of  a  contract,  may  provide  for  the 
distribution  of  the  property  of  a  debtor  within  the  limits  of  the  state. 
It  is  a  very  common  thing  in  a  good  many  of  the  states,  and  it  is  accord- 
ing to  the  common  law,  apart  from  any  statute,  in  the  administra- 
tion of  a  dead  man's  estate,  that  all  the  creditors  of  that  man  living 
within  the  state  should  be  paid  before  a  dollar  of  this  money  be  sent 
to  a  foreign  administration.  That  is  the  principle  so  far  as  an  in- 
solvent corporation  in  one  state  is  being  pursued  with  regard  to  its 
assets  in  another  state.    We  have  been  troubled  in  the  states  of  my 
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circuit  with  a  number  of  insurance  companies  in  Chicago  who  were 
broken  up  by  the  Chicago  fire.  In  one  of  the  cases  a  receiver  was  ap- 
pointed, and  he  was  sent  all  over  this  country  to  collect  obligations 
of  men  who  had  subscribed  for  stock,  and  become  members  of  a  mu- 
tual insurance  company,  or  something  of  that  kind,  and  were  there- 
fore under  obligations  to  this  insolvent  company.  There  was  great 
trouble  about  the  extent  of  the  power*  of  a  receiver  appointed  in  Chi- 
cago exercising  its  functions  in  other  states ;  and  I  have  had  several 
of  such  cases  before  me.  But  perhaps  the  most  pertinent  case  was 
decided  by  Judge  Shibas,  of  the  Northern  district  of  Iowa,  that  al- 
though we  might  permit  a  receiver  appointed  in  Chicago  for  one  of 
these  insolvent  insurance  companies  to  pursue  and  collect  debts  in 
Iowa  by  virtue  of  his  appointment  in  his  state,  it  was  clear  doctrine 
that  he  could  not  withdraw  debts  due  to  that  institution  in  the  state 
of  Iowa  from  the  claims  of  the  creditors  of  that  institution  in  the  state 
of  Iowa.  It  is  the  law,  undoubtedly,  in  almost  every  other  state  in  the 
Union,  that  in  case  of  an  insolvent  creditor,  whether  a  corporation 
or  an  individual,  it  seeks  to  secure  its  own  creditors  before  it  permits 
funds  to  be  taken  to  pay  their  foreign  creditors.  This  principle  is  in 
analogy  to  that  asserted  here.  It  is  not  that  this  statute  intends  to 
defeat  any  of  the  creditors,  but  that  it  exercises  the  same  power  in 
determining  where  the  assets  of  a  debtor  or  of  a  corporation  shall 
go, — how  they  shall  be  distributed.  It  is  the  same  principle  that  au- 
thorizes a  man  to  make  a  preferential  assignment;  and  in  the  ab- 
sence of  any  statute  a  man  may  give  everything  to  one  creditor,  and 
leave  the  others  out.  On  the  other  hand,  a  state  may  provide  and 
many  states  have  enacted  statutes  that  abolish  the  principle  of  the 
common  law,  and  declare  that  he  shall  make  no  general  assignment, 
except  for  the  benefit  of  all  his  creditors.  The  statutes  of  Minnesota 
have  adopted  the  latter  principle,  with  the  exception  that  it  shall  go 
to  all  those  creditors  who  are  willing  to  release  the  debtor.  Of  the 
validity  of  this  statute  both  Judge  Nelson  and  myself  are  perfectly 
satisfied. 

A  question  was  discussed,  which  is  not  before  us,  but  about  which 
I  will  express  no  opinion,  which  was  decided  by  the  supreme  court  of 
this  state,  that  however  fraudulent  the  purposes  of  the  assignor  may 
have  been,  or  however  he  may  have  designed  to  conceal  his  property, 
no  attempt  at  impeachment  of  the  assignment  can  be  made,  because, 
whether  it  is  a  good  or  bad  assignment,  it  puts  the  matter  into  the 
hands  of  the  court  for  administration,  and  when  it  gets  into  court  it 
will  administer  the  property  as  it  ought  to,  notwithstanding  any  fraud 
or  concealment  that  there  might  have  been  in  the  instrument  of  assign- 
ment. On  that  subject  I  desire  to  express  no  opinion,  because  it  is 
not  in  this  case.  There  is  an  allegation  in  the  bill  of  some  defect  in 
that  respect,  but  that  is  denied,  and  there  is  no  proof  properly  before 
us  that  it  was  not  a  fair  and  honest  assignment. 

The  bill,  therefore,  to  set  aside  the  assignment  is  dismissed. 
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There  is  another  oase  that  was  submitted  at  the  same,  time,  and  I 
think  on  a  little  different  principle,  where  under  a  writ  of  attachment 
the  assignee  was  served  with  garnishee  process,  and  required  to  answer. 
He  moves  to  dismiss  the  case  because  of  this  assignment.  I  do  not 
know  that  it  is  very  material  whether  that  question  should  be  deoided 
on  the  motion  to  dismiss,  or  whether  he  should  be  required  to  answer, 
setting  up  the  assignment.  I  am  inclined  to  think  that  the  better 
course  would  be,  when  he  comes  into  court  to  make  this  answer,  to 
set  up  the  assignment  as  a  discharge,  and  if  there  is  any  defect  in  the 
assignment,  set  up  what  is  called  a  disclosure :  it  oan  be  there  eon- 
tested. 

There  is  another  question  that  comes  up  by  the  oase  before  us : 
whether  the  circuit  court  of  the  United  States  should  discharge  this 
attachment,  or  whether  it  should  go  on  and  render  a  judgment. 
There  is  no  question  but  that  it  has  power  to  render  a  judgment,  be- 
cause the  statute  does  not  discharge  a  debt  unless  tho  party  dis- 
charges it  himself  by  means  of  releasing  the  debtor.    As  long  as  the 


in  the  case  chooses  to  stay  out,  and  say,  "I  will  not  release," 


he  has  a  right  to  take  a  judgment  whioh  may  at  some  time  be  effect- 
ual against  the  defendant.  ' 

There  may  be  another  question  in  oase  no  creditor,  or  only  two  or 
three  of  them,  release  under  the  assignment,  and  a  fund  is  left  in  the 
hands  of  the  assignee.  The  supreme  court  of  this  state  have  held 
that  suoh  a  fund  may  be  arrested  when  proper  proceedings  are  had 
before  it  goes  to  the  debtor.  I  don't  know  exactly  what  order  should 
be  appropriately  made  to  keep  this  plaintiff  in  a  condition  to  seize 
that  fund.  Certainly,  he  has  a  right  to  go  as  far  as  a  judgment ;  but 
whether  that  court  oan  make  any  other  order,  conditioned  upon  whioh 
it  turns  over  the  property  to  the  assignee ,  or  not,  I  am  not  prepared 
to  say.    That  is  a  matter  for  future  consideration. 

The  bill  in  this  case  is  dismissed,  and  the  motion  to  discharge  the 
garnishee  in  the  other  case  is  overruled. 


L  Malicious  Prosecution— Pjjobable  Cause— Malice— Adviob  op  Counsel. 
In  suits  for  malicious  prosecution  the  advice  of  counsel  is  referable  rather 
to  the  issne  of  malice  than  that  of  want  of  probable  cause.  If  the  jury  can 
see,  from  all  the  facts,  that  the  suit  was  malicious,  notwithstanding  the  advice 
of  counsel,  that  fact  affords  no  protection  to  the  plaintiff  in  attachment,  and 
if  the  court  can  see  that,  notwithstanding  the  advice,  it  was  unreasonable  to 
believe  that  a  ground  of  attachment  existed,  that  fact  of  itself  does  not  consti- 
tute probable  cause. 

2.  Same  Subject— Malice  Defined. 

Where  the  action  is  for  the  malicious  prosecution  of  an  attachment  suit 
without  probable  cause,  malice  does  not  necessarily  mean  alone  that  state  of 
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mind  which  must  proceed  from  a  spiteful,  malignant,  or  revengeful  disposition, 

but  includes  as  well  that  which  proceeds  from  an  ill-regulated  mind,  not  suffi- 
ciently cautious,  and  recklessly  bent  on  the  attainment  of  some  desired  end, 
although  it  may  inflict  wanton  injury  upon  another. 

3.  Same  Subject—  Damages. 

Where  an  attachment  is  levied  upon  a  growing  crop  of  cotton,  whereby  the 
tenants  and  laborers  of  the  plaintiff  were  so  demoralized  that  they  abandoned 
their  crops,  from  distrust  of  his  ability  to  carry  out  his  contracts  with  them 
for  supplies,  and  the  crops  were  thereby  injured,  the  jury  should  find  their 
verdict  for  the  actual  damages  to  the  crop  from  this  cause,  but  are  not  con- 
fined to  this  element,  and  may  assess  the  damages  so  as  to  compensate  the 
plaintiff  for  the  injury ;  but  in  no  case  should  this  power  of  the  jury  operate 
to  make  the  verdict  excessive  or  oppressive. 

4.  Same  So bject— Effect  of  the  Judgment  in  Attachment — Evidence. 

Whether  the  judgment  in  the  attachment  suit,  in  favor  of  the  defendant  to 
that  suit,  is  evidence  tending  to  show  want  of  probable  cause,  in  an  action  for 
malicious  prosecution,  not  decided ;  but  it  is  the  only  competent  proof  of  the 
fact  that  the  attachment  was  ended  in  favor  of  the  plaintiff  in  the  suit  for 
malicious  prosecution,  and  in  this  case  was  confined  to  that  use. 

5.  New  Trial— Objections  to  Juror  after  Verdict — Nonage  — Not  Free- 

holder OR  Ho  USE  HOLD  ICR — SUBSTITUTED  JUROR — TENNESSEE  PRACTICE. 

The  objection  that  one  of  the  jury  was  not  of  lawful  age,  and  was  not  a 
freeholder  or  householder,  comes  too  late  after  verdict,  in  Tennessee  practice, 
which  the  federal  court  follows,  unless  something  more  is  shown  vitiating  the 
verdict  than  that  the  juror  was  so  disqualified.  And  if  one  appear  who  is . 
not  summoned  to  serve  as  a  juror,  in  place  of  one  drawn  from  the  box,  it  is 
doubtful  if  the  objection  be  good  after  verdict. 

6.  Same  Subject — Federal  Practice — Waiver  of  Objections, 

The  practice  of  the  federal  court  is  to  examine  each  juror  as  he  is  called, 
touching  his  statutory  qualifications,  upon  his  oath,  and  if  be  answers  satis- 
factorily, to  accept  him  for  the  term.  But  in  effect  the  jury  is  tendered  to  the 
parties  in  each  case  as  it  is  successively  called  for  trial,  and  they  must  then 
challenge  for  cause  that  a  juror  is  too  young,  or  otherwise  similarly  disquali- 
fied, or  the  objection  will  not  be  entertained  after  verdict,  although  the  defect 
•  was  wholly  unknown  to  the  parties  at  the  time  the  jury  was  sworn. 

7.  New  Trial — Amendment  of  Declaration  after  Argument  Begun. 

Where  the  proof  had  been  closed  and  the  argument  was  in  progress,  the  court 
allowed  the  declaration  to  be  amended  so  as  to  enlarge  the  averments  in  rela- 
tion to  tho  damages  sustained  by  the  plaintiff,  and  for  this  error  a  new  trial 
was  granted. 

Motion  for  New  Trial.  Action  for  malicious  prosecution  of  an  at- 
tachment suit. 

The  plaintiff,  in  the  year  1880  and  before,  was  carrying  on  a  cot- 
ton plantation  in  Arkansas,  on  the  Mississippi  river,  below  Memphis, 
Tennessee.  As  usual  in  that  business,  he  had  an  arrangement  with 
Richardson  &  May,  of  New  Orleans,  to  furnish  him  money  and  sup- 
plies for  the  plantation,  securing  them  by  a  mortgage  on  his  interest 
in  the  crops,  stock,  farming  implements,  etc.  A  part  of  the  planta- 
tion— about  90  acres — was  known  as  the  "Malone  Place;"  there  being 
600  acres  in  cultivation  in  the  whole  farm.  With  the  consent  of  Rich- 
ardson &  May,  the  plaintiff  made  an  arrangement  with  the  defendants 
for  supplies  to  be  furnished  at  Memphis,  on  the  security  of  the  crops 
on  the  Malone  place,  and  when  the  account  was  settled  there  was  a 
balance  due  the  defendants  of  about  $400. 

In  the  following  year,  1881,  the  plaintiff  made  another  arrange- 
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meni  with  Richardson  &  May  for  advances  and  supplies  for  that  year, 
executing  a  mortgage  as  before.  This  mortgage  was  sent  by  .Rich- 
ardson &  May  to  Brewer,  to  be  by  him  executed  and  recorded  in  the 
county  where  the  land  was  situated.  He  did  not  file  it  for  record 
immediately,  nor  until  sometime  in  May  or  June,  when  he  sent  it  to 
the  clerk  of  the  county  to  be  recorded,  either  unsigned  or  not  prop- 
erly acknowledged,  and  the  clerk  did  not  record  it.  During  the 
spring  the  plaintiff  desired  to  make  an  arrangement  with  defendants 
similar  to  the  one  he  had  made  before,  and,  according  to  defendants' 
contention,  promised  to  make  to  them  a  mortgage  on  the  Malone  place, 
which  he  told  them  was  not  included  in  the  Richardson  &  May  mort- 
gage of  that  year,  and  to  have  the  tenants  of  that  place  join  in  the 
mortgage,  as  he  was  to  get  the  supplies  for  them.  According  to  the 
plaintiff's  contention,  he  only  promised,  with  Richardson  &  May's 
consent,  to  ship  to  defendants  the  cotton  grown  on  the  Malone  place. 
The  defendants  refused,  as  they  contend,  to  advance  on  any  other 
terms  than  security  for  the  old  balance  as  well  as  new  advances,  but, 
under  •pressure  and  a  promise  to  send  up  the  mortgage,  advanced 
$75,  and  agreed  to  advance  $125  additional  when  the  mortgage  was 
made. 

The  plaintiff  drew  some  small  orders,  which  were  refused  payment 
by  defendants.  The  parties  became  involved  in  an  acrimonious 
controversy  as  to  the  terms  of  the  agreement,  the  details  of  which  it 
is  not  necessary  to  report,  except' that  the  plaintiff  tendered  a  check 
on  Richardson  &  May  for  $75,.  for  the  money  paid  him,  and  offered 
to  abandon  the  agreement,  which  was -refused  for  some  reason,  and 
afterwards  offered,  as  he  contends,  a  mortgage  on  cotton-seed,  if  not 
inoluded  in  Richardson  &  May's  mortgage,  but  ultimately  signed  a 
mortgage  drawn  up  by  defendants  before  a  notary,  which  they  did 
not  take  because  of  some  complaint  of  a  want  of  Richardson  &  May's 
consent. 

These  negotiations  for  settlement  and  compromise,  about  which 
there  was  great  conflict  in  the  proof,  as  well  as  about  the  original 
agreement,  all  failed.  The  Richardson  &  May  unexecuted  mortgage 
fell  into  the  hands  of  defendants,  and  observing  that  the  Malone 
place  was  inoluded  in  it,  the  defendants,  as  they  contend,  conceived 
this  to  be  a  fraud  upon  them,  and  applied  to  their  lawyer,  stating 
the  facts  and  showing  the  unexecuted  mortgage.  There  waB  a  con- 
tention in  the  proof  as  to  whether  all  the  material  facts  were  stated, 
but  the  lawyer  advised  an  attachment.  The  defendants  made  the 
necessary  affidavits  under  the  attachment  laws  of  Arkansas  that  the 
plaintiff  was  about  to  fraudulently  convey  his  property,  and  on  July 
16,  1881,  the  attachment  was  levied  on  the  growing  crops  of  the 
plaintiff,  cultivated  by  day  labor,  on  his  horses  and  mules  and  gin- 
stands,  and  by  garnishment  on  the  shares  of  crops  due  the  plaintiff 
from  the  croppers  on  share.  The  horses  and  mules  were  left  with 
the  plaintiff  by  the  sheriff,  and  an  agent  was  appointed  to  watch  the 


220 


FSDHBAL  REPORTKB. 


crops,  some  of  which  were  afterwards  seized  on  an  execution  in  favor 

of  defendants  for  their  debt,  and  sold  to  satisfy  it. 

There  was  muoh  proof  and  conflicting  testimony  as  to  the  conduct 
of  the  sheriff  and  a  brother  of  one  of  the  defendants  about  the  busi- 
ness of  making  the  levy,  and  the  subsequent  proceedings  in  watching 
the  crops.  The  attachment  suit  was  removed  by  the  plaintiff  from 
the  state  court  to  the  federal  court  in  Arkansas,  where,  on  the  trial,  it 
was  decided  in  his  favor.  He  therefore  brought  this  suit  for  the  wrong- 
ful suing  out  of  the  attachment,  maliciously  and  without  probable 
cause,  alleging  that  the  negro  laborers  were  so  demoralized  by  the  levy 
of  the  attachment  that  they  abandoned  the  crops,  which  fell  short  for 
want  of  work  which  he  could  not  supply,  under  the  circumstances  of 
loss  of  credit,  time  of  the  season,  want  of  confidence  in  his  ability  to 
carry  out  his  contracts  with  them,  want  of  supplies  for  their  support, 
etc.    Damages  were  also  claimed  for  excessive  levies. 

About  all  this  there  was  muoh  conflict  in  the  proof,  the  defendants 
contending  that  the  property  was  left  with  the  plaintiff;  that  the  de- 
sertion of  the  laborers  proceeded  from  the  plaintiff's  bad  management 
and  conduct  towards  them,  if  there  was.  any  desertion  at  all,  which 
was  denied.    There  was  a  verdict  of  $2,250  for  the  plaintiff. 

When  the  case  was  called  for  trial,  counsel  for  defendants  stated 
that  they  had  an  arrangement  with  one  of  the  counsel  for  plaintiff, 
who  was  a  member  of  congress,  to  pass  it  until  his  return  from  Wash- 
ington, but  that  if  the  plaintiff  insisted  on  a  trial  the  defendants 
would  be  ready  on  a  day  named,  to  which  the  trial  was  adjourned. 
On  that  day  the  plaintiff  moved  to  amend  his  declaration  by  adding 
a  more  specific  allegation  of  special  damages,  to  which  the  defendants 
objected  unless  the  case  was  continued.  To  avoid  a  continuance, 
plaintiff  withdrew  his  motion  to  amend  and  the  trial  proceeded,  a 
large  number  of  witnesses  being  examined  on  both  sides. 

After  the  argument  was  commenced,  the  jury  was  retired,  and 
plaintiff  renewed  his  motion  to  amend  the  declaration  on  the  ground 
that,  after  the  time  and  expense  of  the  trial,  it  was  probable  the  re- 
sult would  be,  at  most,  only  a  nominal  verdict  for  the  plaintiff  or  a 
verdict  for  the  defendants,  because  of  the  want  of  sufficiently  full  al- 
legations of  the  special  damages  relied  on  in  the  proof.  The  court 
stated  that  the  proof  had  developed  a  substantial  controversy  between 
the  parties  which  mainly  depended  on  the  view  to  be  taken  by  the 
jury  of  the  faots  as  they  should  find  them  in  the  great  conflict  of  tes- 
timony, and  that,  as  the  case  had  progressed  so  far,  it  seemed  better 
to  submit  it  to  the  jury  on  a  declaration  sufficient  to  raise  the  issues 
than  to  force  a  nonsuit  which  the  plaintiff  could  take,  under  the 
practice,' at  any  time  before  the  case  was  submitted  to  the  jury,  or 
to  enter  a  mistrial  and  continue  the  case,  as  the  defendants  insisted 
should  be  done.  But  as  the  plaintiff  had  deliberately  gone  to  trial 
on  his  declaration,  it  was  doubtful  whether  he  should  be  allowed 
to  now  amend,  notwithstanding  the  liberal  provisions  of  the  statute, 
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except  tinder  the  penalty  of  a  continuance  and  costs;  and  therefore 
the  amendment  would  be  permitted  for  the  sole  purpose  of  reaching 
the  judgment  of  the  jury  on  the  facts,  but  reserving  to  the  defendants, 
on  the  motion  for  a  new  trial,  every  question  they  could  make  on  the 
motion  to  amend,  as  if  this  course  had  not  been  taken.  Whereupon 
the  amendment  was  made,  and  there  was  a  verdict  for  the  plaintiff. 

On  motion  for  a  new  trial,  the  defendants  produced  affidavits  of 
many  witnesses,  not  examined  at  the  trial,  to  show  that  they  could 
have  made  a  better  case  if  the  declaration  as  amended  had  been 
originally  filed  in  that  form,  or  if  they  had  been  made  at  an  earlier 
stage  of  the  proceedings.  The  plaintiff  presented  counter-affidavits, 
and  insisted  that  the  large  number  of  witnesses  produced  at  the  trial 
and  the  fullness  of  the  proof  showed  that  they  were  fully  aware  of 
the  real  issues,  and  were  not  surprised  or  taken  at  a  disadvantage ' 
by  the  amendment. 

Another  ground  of  a  motion  for  a  new  trial  was  that  one  of  the 
jurors,  James  Gray,  was  a  minor,  and  disqualified,  under  the  statute, 
as  a  juror;  that  James  Gray,  Sr.,  had  been  really  drawn  from  the 
box,  and  this  James  Gray,  Jr.,  had  in  some  way  become  substituted 
for  the  other;  that  the  defendants  were  not  aware  of  these  facts  till 
after  the  trial,  and  that  they  did  not  challenge  him  because  of  their 
ignorance  of  the  fact,  and  because,  by  the  practice  of  the  court,  each 
juror  was  examined  when  called  as  to  his  qualifications,  and  they 
were  relying  on  truthful  answers  by  the  jurors  at  the  time  they  were 
received  for  the  term  by  the  court.  Affidavits  were  presented  to  sus- 
tain this  ground  of  the  motion. 

On  the  trial  of  the  case,  the  court,  Hammond,  J.,  charged  the  jury 
as  follows  : 

1.  The  Affidavit. 

Gentlemen  of  the  Jury  :  Apart  from  any  question  of  the  effect  of  the  judg- 
ment of  the  court  in  Arkansas  against  the  attachment  there  can  be  no  doubt, 
on  the  facts  proved  in  this  case  which  are  not  at  all  disputed,  that  the  state- 
ments of  the  affidavit  for  attachment  were  untrue,  and  the  plaintiff  has  shown 
by  the  proof  here  that  there  was  no  legal  ground  for  the  attachment  of  his 
property  under  the  laws  of  Arkansas. 

2.  Probable  Cause. 

The  court  does  not  hesitate  to  assume  the  responsibility  of  saying  to  you 
that — on  the  facts  proved  in  the  case  about  which  there  is  no  dispute,  and 
taking  them  to  be  just  as  the  defendants  claim  they  were,  where  there  is  any 
conflict — there  was  no  probable  cause  whatever  for  the  attachment. 

8.  Malice. 

But  the  entire  absence  of  probable  cause  for  the  attachment  does  not  of  itself 
entitle  the  plaintiff  here  to  recover  damages  against  the  defendants  for  suing 
the  attachment.  The  law  requires  more  than  this.  There  must  be  also  malice 
on  the  part  of  the  defendants  proved  to  your  satisfaction.  The  want  of  prob- 
able cause  and  malice  must  co-exist  to  sustain  the  action.  You  will  have  ob- 
served that  the  declaration  charges,  as  it  must,  that  the  attachment  was 
maliciously  and  withont  probable  cause  prosecuted  by  the  defendants.  The 
court  has  on  the  facts  determined  that  there  was  no  probable  cause,  and  you 
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alone  must  determine  whether  there  was  any  malice;  with  that  question  the 
court  has  nothing  to  do.  It  is  a  mere  question  of  fact,  and  the  court  can  do 
no  more  than  point  out  to  you  the  process  of  resolving  it  when  you  come  to 
consider  it.  The  first  inquiry  you  will  naturally  make  is,  what  does  the  law 
mean  by  malice?  Ordinarily,  we  use  this  word  to  designate  general  malevo- 
lence, ill  will,  or  unkindness  towards  a  particular. individual;  but  in  law  it 
signifies  rather  the  intent  from  which  flows  any  unlawful  and  injurious  act 
committed  without  legal  justification.  It  is  the  conscious  violation  of  the  law 
to  the  prejudice  of  another.  It  is  express  malice  where  the  party  evinces  an 
intention  to  do  the  wrong,  and  implied,  where  it  is  inferred  from  the  character 
of  the  facts  proven.  As  applied  to  controversies  like  this  we  are  now  trying, 
where  a  party  is  sued  for  the  malicious  prosecution  of  a  suit  against  another, 
without  probable  cause  for  bringing  the  suit,  the  term  does  not  necessarily 
mean  tliat  which  must  proceed  from  a  spiteful,  malignant,  or  revengeful  dis- 
position, but  includes  as  well  conduct  injurious  to  another,  though  proceed- 
ing only  from  an  ill-regulated  mind,  not  sufficiently  cautious  before  it  occasions 
an  injury  to  another,  and  bent  on  the  attainment  of  some  desired  end;  such, 
for  example,  as  the  collection  of  a  just  debt,  without  due  regard  to  the  lawful 
rights  of  that  other.  Juries  may  infer  this  kind  of  malice  from  facts  and  cir- 
cumstances proven  in  the  case  which  show  that  the  party  acted  with  a  reck- 
less disregard  for  the  rights  of  others,  and  was  willing,  in  order  to  accomplish 
the  desired  end,  to  inflict  a  wanton  injury.  Malice  is  never  in  my  judgment 
inferred  as  a  matter  of  law  in  cases  like  this, — if  It  be  in  any  case, — be  the  facts 
what  they  may.  It  is  always  a  question  solely  for  the  jury  to  say  whether  it 
existed  in  the  particular  case,  and  they  alone  are  authorized  to  make  the  in- 
ference, according  to  their  judgment,  and  their  experience  and  knowledge  of 
human  affairs.  The  court  does  not  intend  to  review  the  facts  in  this  case, 
resting  as  they  do  in  the  testimony  of  many  witnesses  on  both  sides,  nor  to 
present  them  to  you  by  suggesting  the  conflicting  views  taken  of  them  by 
counsel.  They  have  been  thoroughly  and  well  argued  before  you,  and  the 
court  might  by  inadvertence  or  omission  give  undue  weight  to  one  side  or  the 
other  by  such  a  process.  The  question  for  you  to  determine  is  whether  there 
existed  on  the  part  of  the  defendants  that  kind  of  malice  which  the  court  has 
endeavored  to  explain.  If  it  did,  the  defendants  are  liable  in  this  action  for 
damages.  And  you  can  readily  see  how  important  the  injury  is  to  the  parties, 
and  how  careful  you  should  be  in  deciding  it.  The  court  has  adjudged  that 
there  was  no  probable  cause  for  bringing  the  attachment,  because,  taking  the 
defendants'  own  testimony  to  be  absolutely  true,  there  was  no  ground  un- 
der the  statutes  of  Arkansas  for  the  attachment;  and,  besides,  the  plaintiff 
has  proved  that  the  alleged  ground  set  out  in  the  affidavit  was  untrue,  and 
there  is  no  pretense  of  any  other.  But,  inasmuch  as  this  absence  of  probable 
cause  is  only  one  element  of  the  plaintiff's  case,  he  cannot  recover  unless  his 
other  averment  of  malice  is  found  by  you  to  be  true.  If,  therefore,  you  find 
there  was  no  malice,  your  verdict  must  be  for  the  defendants.  If  you  find 
there  was  malice,  your  verdict  must  be  for  the  plaintiff. 

4.  Advice  of  Counsel. 
But  it  is  the  duty  of  the  court  to  instruct  you  as  to  one  fact  in  this  case 
more  specifically  than  it  has  been  indicated  will  be  done  as  to  others.  It  is 
proved,  indisputably,  that  before  bringing  the  attachment  the  defendants  con- 
sulted a  reputable  lawyer,  who  advised  the  attachment.  What  is  the  effect 
of  that  fact  to  have  with  you  in  determining  whether  there  was  malice? 
Like  all  other  facts  in  the  case  it  is  to  have  just  that  effect  which  you,  taking 
all  the  facts  together,  choose  to  give  it.  It  is  for  your  wisdom  to  determine 
its  weight  and  value,  under  the  circumstances  of  this  case  as  bearing  on  the 
question  of  malice.  No  isolated  fact  is  to  determine  that  issue,  but  on  all  the 
facts  as  proved,  you  are  to  determine  it.   Kow,  take  the  fact  of  an  entire  ab- 
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sence  of  probable  cause,  for  example,  and  consider  it.  It  is  sometimes  said 
that  the  law  infers  malice  from  the  want  of  probable  cause,  but  it  would  be 
better  to  say  that  any  jury,  acting  on  its  own  experience  of  human  nature 
and  on  the  experience  of  all  men,  is  apt  to  decide,  where  a  man  injures  another 
without  probable  cause,  that  be  acts  either  malevolently  or  with  a  reckless 
disregard  of  the  rights  of  others,  and  therefore  maliciously,  in  the  eyes  of  the 
law.  But  if  the  other  facts  in  the  case  show  that  this  is  not  a  fair  and  just 
inference,  the  jury  will  not  make  it,  even  though  there  was  no  probable  cause 
for  the  suit  complained  of,  and  even  though  it  has  been  so  decided  by  the  court 
trying  the  case,  or  the  court  trying  the  subsequent  case  for  malicious  prose- 
cution. In  other  words,  it  is  for  the  jury  to  say,  on  all  the  facts,  whether 
the  want  of  probable  cause  shows  malice.  Precisely  in  the  same  way,  to  take 
another  example,  do  the  jury  consider  the  fact  of  advice  of  counsel.  Acting 
on  their  own  and  the  experience  of  all  men,  the  jury  is  apt  to  decide  that 
where  a  party,  contemplating  an  attachment  of  his  debtor,  takes  the  pains 
to  inform  himself  of  all  the  facts  which,  by  reasonable  diligence,  he  can  obtain, 
lays  them  all  truthfully  before  his  counsel,  a  reputable  lawyer,  omitting  none, 
and,  taking  his  advice,  brings  the  suit,  in  the  honest  belief  that  he  has  probable 
cause  for  the  attachment,  and  acts  bona  fide  on  that  belief,  there  is  no  malice, 
although  the  suit  fails,  and,  as  a  matter  of  fact,  the  advice  was  erroneous,  and 
there  was  no  probable  cause.  But  if  the  other  facts  in  the  case  show  that,  not- 
withstanding this  advice  of  counsel,  there  was  malevolent  intention  to  injure, 
or  any  unreasonable  and  reckless  disregard  of  the  rights  of  others ;  that  the  true 
facts  were  not  stilted,  but  false  statements  made;  that  there  was  no  honest  be- 
lief in  the  existence  of  a  cause  of  attachment  and  no  bona  fide  reliance  on  the 
erroneous  advice,  but  that  it  was  sought  or  instigated  merely  as  a  cloak  to  do  a 
wrong,  and  thereby  obtain  an  advantage  for  himself, — the  jury  is  not  apt  to 
permit  the  advice  to  override  all  the  other  facts  and  protect  the  wrong-doer. 
The  advice  of  counsel  in  such  cases,  when  taken,  as  indicated,  under  circum- 
stances which  may  fairlybe  presumed  to  have  led  to  the  bringing  of  the  attach- 
ment suit,  prima  facie  relieves  the  party  from  the  imputation  of  malice,  and 
imposes  the  duty  on  the  other  party — the  plaintiff  here — to  remove  by  proof 
those  presumptions  flowing  from  the  seeming  situation  of  the  parties,  and  to 
require  him  to  bring  home  to  the  defendants  the  existence  of  malice  as  the 
true  motive  of  their  conduct.  Beyond  this  extent  no  presumption  can  be 
permitted  to  operate,  much  less  to  be  made  to  sanctify  the  indulgence  of 
malice,  however  wicked,  however  express,  under  the  protection  of  legal  forms 
and  the  advice  of  counsel.  In  other  words,  where  the  jury  finds  in  all  the 
facts  that  malice  exists,  notwithstanding  the  advice  of  counsel,  that  advice  is 
no  protection  where  there  is  an  absence  of  probable  cause.  If  there  be 
probable  cause  for  the  suit,  of  course,  malice  is  immaterial,  for  a  man  may 
always  prosecute  a  suit  if  he  has  probable  cause,  no  matter  how  malicious  he 
may  be,  and  it  is  only  where  there  is  no  probable  cause,  as  in  this  case,  that 
malice  is  material.  You  see,  then,  gentlemen  of  the  jury,  how  important 
your  functions  are  in  determining  this  controversy.  You  should  act  cau- 
tiously, deliberately,  and  wisely,  with  that  impartial  care  that  gives  weight  to 
your  verdict,  and  the  more  so  because  under  our  constitution  and  laws  you 
are  the  sole  tribunal  to  decide  this  controversy,  and  when  you  so  act  no  court 
is  authorized  to  disturb  your  verdict. 

5.  Damages. 

If  you  conclude  that  the  defendants  acted  maliciously,  your  verdict  will  be 
for  the  plaintiff;  and  the  question  of  damages  arises,  and  must,  also,  be  de- 
cided by  you,  like  the  other,  on  all  the  facts  in  the  case  pertinent  to  that 
subject.  No  expenses  of  the  attachment  suit,  outside  of  the  regular  costs  of  it, 
or  of  this  suit  outside  of  the  regular  costs  and  outside  of  counsel  fee,  have  been 
proved,  and  therefore  there  is  no  consideration  to  be  given  to  any  supposed 
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damage  on  that  score.  The  whole  damage  sought  to  be  established  consists 
in  injury  to  the  plaintiff's  crop  by  demoralizing  the  tenants  and  laborers  on 
his  plantation.  If  you  find  that  the  levying  of  the  attachment  created  a  dis- 
trust among  the  plaintiff's  tenants  and  laborers  of  his  ability  to  carry  out  his 
contract  with  them,  and  that  on  that  account  they  left  the  place  or  neglected 
the  crop  so  that  it  was  injured ;  that  the  levying  of  the  attachment  impaired 
the  plaintiff's  financial  credit  and  embarrassed  him  in  procuring  supplies  and 
laborers  to  take  the  place  of  the  others  or  to  furnish  those  that  remained,  and 
that  by  reason  of  this  loss  of  labor  and  credit  his  crop  was  injured,  you  should 
estimate  the  damage  from  due  proof,  and  allow  it  in  your  verdict.  If,  how- 
ever, you  find  that  the  attached  mules  and  other  property  were  left  in  plaintiff's 
possession  with  freedom  to  use,  as  before  the  attachment;  that  the  officers  and 
agents  of  the  plaintiff  were  careful  to  obviate  any  distrust  among  the  laborers 
and  tenants  by  explaining  to  them  that  they  were  not  to  be  disturbed,  and  as 
a  fact  they  did  not  abandon  the  crop  or  neglect  it,  or  neglected  and  abandoned 
it  for  other  causes,  such  as  the  conduct  of  the  plaintiff  towards  them,  or  from 
their  own  laziness  and  want  of  a  sense  of  obligation  to  contracts ;  or  that  the 
crop  was  short — if  short  it  was — from  drouth  or  other  cause  except  demorali- 
zation by  the  attachment, — the  damages  can  be  at  most  only  nominal ;  that  is, 
for  a  small  sum,  which,  while  it  vindicates  the  law,  shows  that  the  plaintiff 
was  not,  in  fact,  damaged.  If  he  sustained  no  damage,  your  verdict  should  be 
only  for  this  small  and  nominal  sum,  although  the  attachment  was  malicious 
and  wrongful ;  and  if  other  causes  combined  to  injure  his  crop  he  should  be  al- 
lowed damages  only  for  so  much  of  the  injury  as  was  caused  by  the  attachment. 
If  you  find,  however,  that  there  was  actual  damage  more  than  nominal,  then 
you  are  not  confined,  in  your  verdict,  in  a  case  like  this,  to  actual  damage,  but 
may  add  such  further  sum  as  you  may  determine  to  compensate  the  plaintiff 
for  the  wrong  done  him.  The  law  books  call  this  additional  sum  by  various 
names,  such  as 'punitive,  exemplary,  or  vindictive  damages,  and  sometimes 
"smart  money."  And  it  is  sometimes  said  the  jury  may  use  this  power  to 
award  damages  to  vindicate  the  law  and  deter  others  from  wrong,  and  hence 
these  names  for  the  additional  damages;  but  you  should  not  be  misled  by  these 
terms,  or  the  principle  of  punishment,  into  an  unjust  verdict.  Even  in  courts 
punishing  crimes,  our  constitution  forbids  excessive  fines  and  cruel  or  unusual 
punishments,  and  certainly  in  civil  damages  the  jury  should  not  exercise  its 
undoubted  power  of  assessing  them  oppressively  or  excessively;  and  this  court 
would  not,  for  a  moment,  tolerate  an  excessive  verdict  for  damages  awarded 
by  way  of  punishment.  If  you  find  there  was  no  injury,  your  verdict  will 
be  nominal,  as  you  cannot  assess  punitive  damages  where  there  was  no  injury, 
or  only  one  too  small  for  the  law  to  notice;  but  if  you  find  actual  damages, 
you  may  allow  these  alone,  or  such  additional  reasonable  sum  as  you  choose. 
If  you  find  there  was  no  malice,  your  verdict  will  be  for  defendants,  no  mat- 
ter how  great  the  injury  may  have  been.  , 

L.  Lehman  and  Geo.  Gantt,  for  the  motion. 

Young  Jt  Martin  and  Luke  E.  Wright,  contra. 

Hammond,  J.  The  exceptions  to  the  charge  of  the  court  are  not,  in 
my  judgment,  well  taken.  We  may  lay  aside  the  doubtful  question 
of  the  precise  probative  value  of  the  record  of  the  proceedings  of  the 
United  States  eourt  in  Arkansas  in  its  relation  to  the  issue  of  a  want 
of  probable  cause  in  this  suit.  All  agree  that  it  may  be  used  to  prove 
— and  that  fact  must  be  always  so  proven — that  the  attachment  suit 
resulted  in  favor  of  the  plaintiff  here.  Whether  it  can  have  any 
further  effect,  and  be  considered  as  tending  to  prove  that  there  was 
no  probable  cause  for  the  attachment,  it  is  now  immaterial  to  inquire, 
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because  the  court  confined  it  to  the  certain  use,  and  did  not  consider 
it  in  the  other  connection.  Under  the  statutory  regulations  concern- 
ing the  wrongful  suing  out  of  attachments  in  Tennessee,  such  a  record 
has  a  conclusive  effect  to  establish  a  -want  of  probable  cause  in  a  suit 
for  the  statutory  damages ;  but  this  is  not  that  kind  of  suit,  nor  are 
we  aware  of  any  similar  statute  in  Arkansas.  But,  aside  from  the 
judgment  in  that  court,  it  is  absolutely  proved  in  this  case  that  there 
was  not  the  shadow  of  a  cause  for  the  attachment.  The  affidavit  was 
wholly  false.  Brewer  was  not  about  to  fraudulently  convey  his  prop- 
erty. It  is  oonoeded  that  there  was  no  other  conveyance  about  to  be 
made  except  the  Richardson  &  May  mortgage,  and  the  affidavit  was 
based  alone  on  that.  But  that  mortgage  was  a  perfectly  fair  and 
honest  one,  and  is  the  same  kind  in  universal  use  in  this  valley  be- 
tween the  planter  and  his  supply  merchant,  and  has  been,  time  and 
again,  sustained  by  the  courts  of  Arkansas.  This  being  so,  it  was 
plain  to  the  court  that  there  was  no  probable  cause  for  suing  out  the 
attachment.  There  was  no  doubt  a  confusion  of  ideas  on  the  part  of 
the  defendants  and  their  then  counsel.  They  conceived  that  Brewer 
had  misrepresented  and  deceived  them,  and  was  acting  dishonestly 
about  their  agreement  with  him,  and  this,  coupled  with  a  belief  that  if 
the  defendants  could  levy  an  attachment  before  the  Richardson  &  May 
mortgage  was  properly  executed  their  lien  would  be  the  better,  no 
doubt  instigated  the  attachment.  This  deceit,  however,  even  if  it  ex- 
isted, was  no  ground  for  attachment;  and  it  requires  but  little  dis- 
crimination to  see  that  the  issue  of  probable  cause  is  not  in  the  least 
aided  by  these  facts.  It  depends  entirely  upon  the  validity  of  the 
Richardson  &  May  mortgage,  which'was  the  conveyance  alleged  to  be 
fraudulent. 

In  ordinary  prosecutions  for  crime,  or  in  ordinary  process  for  civil 
suits,  what  is  a  probable  cause  of  action  or  prosecution  has,  perhaps, 
a  much  wider  scope  of  inquiry  than  in  suits  where  the  grounds  of 
action  by  extraordinary  process  are  defined  by  statutory  law.  The 
inquiry  here  is  whether  defendants  had  probable  cause  to  believe  that 
they  had  good  statutory  ground  of  attachment,  and  this  depended 
wholly  on  that  mortgage  and  on  nothing  else,  since  no  other  ground 
was  pretended  to  exist  or  be  set  up  in  the  proof.  There  could  be  no 
probable  cause  of  action  in  a  case  like  this,  unless  there  was  a  prob- 
able ground  for  attachment  under  the  statute  prescribing  that  remedy. 

The  only  question,  then,  for  the  jury  was  that  submitted  to  them — 
whether  the  attachment  was  sued  out  maliciously.  No  exception  was 
taken  to  the  definition  of  malice  which  was  given  to  the  jury,  but 
great  complaint  was  made  that  the  question  of  probable  cause,  as 
based  upon  the  advice  of  counsel  that  an  attachment  would  lie,  was 
not  submitted  to  them.  In  effect,  this  exception  is  that  the  court  re- 
fused to  adopt  the  theory  of  defendants,  to  support  which  there  is  no 
doubt  some  authority,  that  the  advice  of  counsel  furnishes  probable 
cause  for  proceeding  by  attachment,  and  that,  when  given  under  the 
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conditions  laid  down  in  the  authorities,  it  is  an  absolute  protection 
in  a  suit  for  damages.  I  do  not  think  so;  nor  are  we  committed  to 
this  doctrine  by  the  expressions  used  in  Kennedy  v.  Meacham,  18  Fed. 
Rep.  312.  There  the  plaintiff  was  suing  for  the  statutory  damages 
allowed  by  the  attachment  laws  of  Tennessee  for  wrongfully  suing  out 
the  writ,  and  the  court  was  excluding  from  tho  jury  the  claim  for 
punitive  damages.  There  was  no  doubt  that  the  ground  of  attach- 
ment in  that  case  was  perfect,  the  defendant  being  a  non-resident, 
and  the  consideration  was  whether  the  attachment  plaintiff  was  ma- 
liciously suing  on  a  false  claim  of  debt  or  pursuing  a  lawful  remedy 
to  collect  a  debt  in  good  faith  believed  to  exist.  The  court  was  stat- 
ing a  general  principle,  and  was  not  called  on  and  gave  no  attention 
to  its  precise  character  or  limitations. 

Here  the  contention  is  that  in  all  cases  where  there  is  no  conceal- 
ment or  omission  of  material  facts,  the  advice  of  counsel  furnishes 
probable  cause  for  the  suit.  It  may  furnish  a  reasonable  belief  in 
the  existence  of  a  cause  or  ground  of  attachment  which  would  show 
a  state  of  mind  in  the  attachment  plaintiff  that  would  altogether 
negative  the  existence  of  that  condition  of  his  mind  which  the  law 
denominates  malice.  But  how  can  the  ill-considered,  erroneous,  igno- 
rant, or,  it  may  be,  sound  advice  of  a  lawyer  strengthen  or  add  any- 
thing to  the  cause  or  ground  of  attachment?  That  depends  on  the 
facts,  and  wholly  on  them.  Generally,  it  depends  wholly  on  the  situ- 
ation and  conduct  of  the  defendants.  If  that  situation  and  conduct 
be  well  and  accurately  known  or  denned,  and  susceptible  of  satisfac- 
tory proof  of  facts  sufficient  to  maintain  the  plaintiff's  suit,  there 
would  be  a  good  cause  of  action ;  while  if  they  be  doubtful  and  equivo- 
cal, or  proof  of  them  difficult  and  uncertain,  there  would  be  a  prob- 
able or  possible  cause  of  action.  It  is  in  this  direction  we  must  look 
for  a  solution  of  the  issue  of  probable  cause,  and  the  advice  of  law- 
yers can  neither  add  to  nor  take  from  the  other  facts  of  the  case  their 
force  in  the  process  of  reasoning  necessary  to  determine  it.  The 
oause  of  action  is  neither  better  nor  worse  after  advice  of  counsel  is 
taken.  The  client  may  not  understand  the  bearing  of  the  facts  on 
his  legal  rights,  nor  whether  he  has  a  cause  of  action  at  all,  and  be- 
ing advised  that  he  has,  by  counsel  of  repute,  may  reasonably  believe 
that  it  is  so,  and  safely  bring  his  suit  if  the  facts  plausibly  support  it. 
But  this  surely  can  neither  enlarge  nor  diminish  bis  legal  right  as 
found  in  the  facts,  nor  so  affect,  let  us  say,  the  statute  by  which  his 
cause  of  action  is  precisely  denned,  as  in  this  case.  If  the  facts  do 
not  fall  within  it,  the  statute  gives  no  ground  of  attachment,  and  a 
reasonable  belief  that  his  lawyer  will  properly  construe  the  statute,  or 
wisely  determine  the  application  of  the  facts  to  it,  can  give  the  client 
no  other  ground  of  attachment  than  he  had  before, — neither  one  that 
is  probable  nor  of  any  other  degree. 

In  the  very  nature  of  the  case,  it  seems  to  me,  the  advice  of  coun- 
sel is  properly  referred  to  its  influence  on  the  plaintiff's  state  of 
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mind  on  the  issue  of  malice  or  no  malice  on  his  part,  and  not  to  the 
grade  or  degree  of  plaintiff's  oause  of  action  on  the  issue  of  its  being 
probable  or  improbable  as  a  ground  for  the  attachment.  It  is  an 
important  distinction,  because  in  the  one  view  it  becomes,  on  ad- 
mitted facts,  a  question  of  law  for  the  court,  with  the  result  that 
whenever  the  court  sees  that  reputable  counsel  was  sought,  that  all 
facts  were  stated,  aud  nothing  was  concealed  which  due  diligence 
would  develop,  it  must  direct  a  verdict  for  the  defendant  upon  the 
ground  that  probable  cause  has  been  shown  as  a  matter  of  law,  no 
matter  what  the  other  facts  may  be,  or  how  preposterously  wrong 
was  the  advice  of  the  lawyer,  or  grievous  the  damage  done  the  plain- 
tiff. This  is  a  very  shocking  result,  to  my  mind,  and  seems  to  be 
offering  a  premium  for  ignorance,  to  say  nothing  of  the  unsatisfied 
wrongs  of  the  injured  defendant  in  attachment;  for  the  attaching 
plaintiff  would  be  wiser  to  seek  an  ignorant,  careless,  or  reckless 
lawyer,  and  bring  his  malicious  suit  for  the  advantage  of  probable 
success  in  the  lottery  of  litigation  or  the  coercion  of  a  compromise, 
or  to  gratify  his  malice  pure  and  simple,  than  to  seek  a  more  pru- 
dent counselor  who  would  carefully  advise  bim  against  the  attach, 
ment.  On  the  principle  contended  for,  he  would  be  equally  safe  in 
the  hands  of  either  against  any  claim  for  damages  by  the  injured 
adversary  party,  and  he  might  as  well  take  the  chances  of  gaining 
something  by  the  attachment. 

Nor  does  the  rule  that  the  advice  must  be  that  of  a  reputable  law- 
yer furnish  any  guaranty  against  this  result.  Theoretically  it  might, 
but  practically  it  is  of  little  value,  for  reasons  that  are  plain  to  all 
who  are  acquainted  with  the  looseness  with  which  access  to  the  ranks 
of  the  legal  profession  is  guarded,  and  the  difficulty  of  disrating  any 
lawyer  from  the  character  of  being  reputable  as  to  his  intellectual  and 
professional  acquirements.  The  effort  of  any  party  to  prove  that  the 
lawyer  giving  the  advice  was  not,  in  fact,  nor  reputed  to  be,  one  of 
sufficient  knowledge  and  skill  to  give  reasonable  counsel,  would  be 
so  utterly  hopeless  that,  in  effect,  the  theory  fails  to  furnish  any  se- 
curity whatever  against  incompetent  advice. 

Criticism  may  pronounce  this  a  humiliating  statement,  but  that 
kind  of  criticism  deals,  like  the  theory  under  consideration,  with  pre- 
sumptions and  assumptions  not  altogether  founded  in  fact.  A  plain- 
tiff in  the  action  for  malicious  prosecution,  who  should  challenge  the 
reputation  of  the  lawyer  giving  the  defendant  the  advice,  would  find 
himself  trying  another  case  than  his  own,  which  would  at  once  at- 
tract attention  by  the  desperate  character  of  the  enterprise,  and  with 
a  success  much  more  rare  than  that  attending  similar  attacks  on 
the  character  of  witnesses  with  respectable  surroundings  and  many 
friends.  The  courts  have  recognized  this  difficulty,  and  shrink  from 
the  doctrine  that  advice  of  counsel  is  an  absolute  protection,  which 
accounts  for  the  serious  difficulty  of  determining,  in  suits  like  this, 
precisely  what  effect  the  advice  of  counsel  shall  have  to  protect  the 


Digitized  by 


228 


FEDERAL  REPORTER. 


defendants  from  the  consequences  of  a  wrongful  resort  to  the  process 
of  attachment.  When  the  principle  was  established  the  whole  num- 
ber of  lawyers  was  small,  and  incompetency  to  give  safe  advice  so  rare 
that  the  reason  for  the  rule  was  substantially  sound.  With  increas- 
ing numbers  and  decreasing  scrutiny  into  the  qualifications  of  those 
"called  to  the  bar,"  this  reason  has  not  so  entirely  failed  as  to  invoke 
the  maxim  that  "when  the  reason  of  any  law  ceases,  so  does  the  law 
itself,"  and  the  courts  cannot  abrogate  the  rule,  but  they  can  guard 
it  from  abuse  by  confining  its  operation  within  the  limits  prescribed 
by  law.  It  never  did  extend  as  far  as  defendants  here  olaim,  because 
tn  is  mode  of  redress  for  malicious  prosecutions  was  never  confined  to 
those  cases  alone  wherein  the  offending  plaintiff  did  not  take  the  ad- 
vice of  reputable  counsel,  and  the  rule  cannot  be  properly  construed 
to  offer  such  a  premium  for  reckless  professional  advice. 

On  the  other  hand,  if  we  refer  the  advioe  of  counsel  to  the  issue  of 
malice,  it  becomes  a  fact  to  be  considered  by  the  court  or  jury  along 
with  other  facts  in  the  case  in  determining  that  issue.  It  may  or- may 
not  conclude  the  issue  in  favor  of  the  attaching  plaintiff,  but  in  all 
cases,  in  the  absence  of  countervailing  facts,  it  affords  as  absolute 
protection  to  him  as  when  referred  to  the  issue  of  probable  cause. 
The  charge  presented  the  case  to  the  jury  in  this  view  of  the  law  with 
the  most  scrupulous  care  to  give  the  defendants  the  fullest  possible 
benefit  of  the  fact  that  they  consulted  reputable  oounsel,  but  the  court 
refused  to  charge  that  this  fact  of  itself  and  by  itself  afforded  abso- 
lute protection.  There  were  other  facts  which  no  doubt  led  the  jury 
to  believe  that  there  was  malice  in  the  legal  sense,  if  not  in  a  larger 
sense,  and  the  objection  to  the  charge  really  is  that  it  did  not  end  the 
case  in  favor  of  the  defendants  by  exaggerating  the  importance  of  the 
advice  of  oounsel  into  a  complete  protection. 

This  view  which  the  court  took  of  the  matter  is  supported  by  the 
thoroughly  convincing  commentary  of  Professor  Tiedeman  in  his  note 
to  Sharpe  v.  Johnstone,  21  Amer.  Law  Reg.  (N.  8.)  576,  582.  He  cites 
the  authorities  extensively,  and  it  is  not  necessary  to  enumerate  them 
here.  It  is  not  to  be  understood  that  the  facts  and  circumstances  re- 
lied on  to  show  probable  cause  must  be  found  always  to  exist  in  such 
a  state  of  certainty  as  to  establish  the  defendant's  probable  guilt  of 
the  offense  or  liablity  to  the  cause  of  action ;  nor  that  the  element  of 
belief,  on  the  part  of  the  prosecuting  plaintiff  or  his  lawyer,  is  elimi- 
nated from  the  inquiry  as  to  probable  cause.  It  may  be  that  the  de- 
fendant is  not  guilty,  or  that  there  is  no  ground  of  attachment,  and 
that  more  careful  and  intelligent  minds  would  readily  detect  the  weak- 
ness of  the  case  and  groundless  character  of  the  accusation,  or  that 
better  information  would  have  developed  such  weakness.  But  still  the 
proper  inquiry  is — Would  a  reasonable  man  have  brought  this  suit? 
This  involves  necessarily  a  judicial  inspection  of  the  conduct  of  the 
prosecuting  plaintiff  as  to  his  diligence  in  ascertaining  facts,  his  in- 
telligent comprehension  of  them,  his  fairnesB  in  dealing  with  them, 
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his  prudence  in  asking  professional  advice,  and  all  considerations 
entering  into  the.  character  of  his  conduct  about  the  matter,  pretty 
much  like  the  same  inspection  that  goes  on  in  determining  the  other 
issue  of  malice  on  his  part.  Bat  we  need  not  confuse  the  two  branches 
of  the  case,  albeit  the  processes  of  adjudging  them  be  the  same. 

If  the  facts  and  circumstances  as  proven,  including  the  advice  of 
counsel,  would  excite  belief  in  a  reasonable  mind  of  the  existence  of 
a  ground  of  attachment,  then  there  is  probable  cause  for  his  conduct 
in  bringing  the  suit,  though  there  be  no  good  ground  of  attachment, 
and  the  question  is  for  the  court  or  jury,  or  both,  according  to  well- 
understood  circumstances.  This  does  not  mean,  however,  that  un- 
reasonable belief  can  be  converted  into  that  which  is  reasonable  simply 
by  advice  of  counsel,  regardless  of  all  bearing  of  the  other  facts  on 
the  question.  As  it  was  put  to  counsel  at  the  argument,  no  amount 
of  reputation  on  the  part  of  the  lawyer  would  excuse  the  client  if  he 
brought  an  attachment  upon  a  ground  wholly  outside  of  the  statute ; 
as  if,  for  example,  he  should  be  advised  that  all  conveyances  of  prop- 
erty while  a  man  was  in  debt  were  fraudulent,  or  that  all  men  who 
wore  bine  shirts  might  be  attached.  It  is  not  reasonableness  to  the 
plaintiff's  mind  which  is  a  test  of  the  quality,  but  reasonableness  as 
a  matter  of  law,  to  be  determined,  not  by  the  strength  of  that  partic- 
ular mind,  nor  yet  by  the  nature  and  character  of  the  advice  given 
to  it,  but  by  the  legal  test  in  all  such  inquiries,  here  as  elsewhere. 
And  this  is  that  belief  which  would  be  generally  entertained  by  pru- 
dent and  cautious  minds  acting  with  ordinary  or  average  intelligence 
in  such  matters  on  the  facts  within  the  knowledge  of  the  prosecuting 
plaintiff.  . 

The  supreme  court,  in  Wheeler  v.  Nesbit,  24  How.  544,  has  defined 
probable  cause  to  be  "the  existence  of  suoh  facts  and  circumstances 
as  would  excite  the  belief,  in  a  reasonable  mind,  acting  on  the  facts 
within  the  knowledge  of  the  prosecutor,  that  the  person  charged  was 
guilty  of  the  crime  for  which  he  was  prosecuted. "  Or,  negatively,  in 
another  place  in  the  opinion,  "that  he  had  no  sufficient  reason  to  be- 
lieve him  to  be  guilty."  A  reasonable  mind  is  a  sensible  one,  fairly 
judicious  in  its  action,  and  at  least  somewhat  cautious  in  reaching 
its  conclusions.  Assuming,  then,  as  was  done  in  charging  the  jury, 
that  the  defendants  believed  that  they  had  a  probable  cause  of  action 
by  attachment,  or,  to  present  it  specifically,  that  they  believed  that 
Brewer  was,  in  the  language  of  their  affidavit,  "about  fraudulently  to 
convey  his  property,"  does  that  belief  protect  them?  Mere  belief  will 
not  do.  It  is  agreed  it  must  be  honest  and  sincere,  but  under  the 
above  definition  it  is  more  important  that  it  should  be  reasonable. 
However  honest  or  sincere,  and  whether  produced  by  advice  of  coun- 
sel or  otherwise,  surely  sincerity  is  not  synonymous  with  reasonable- 
ness. The  belief  may  be  never  so  sincere  and  yet  unreasonable.  As 
we  cannot  substitute  sincerity  for  reasonableness  in  the  definition,  the 
real  question  is — Does  advice  of  counsel  of  itself,  under  the  given  con 
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ditions  of  the  rale,  always  and  conclusively  prove  reasonableness  as  a 
quality  of  a  sincere  belief  in  the  cause  of  action  ?  It  must  be  admitted 
that  some  cases  so  hold;  some,  however,  do  not.  With  all  deference 
and  presumptiously,  perhaps,  my  mind  would  not,  philosophically 
considering  it,  admit  the  theoretical  soundness  established  by  an  af- 
firmative answer  to  this  question ;  but  aside  from  this,  as  a  legal  prop- 
osition,  the  answer  must  be  in  the  negative  for  the  reasons  already 
stated,  namely,  that  the  other  facts  may  be  of  a  character  to  demon- 
strate conclusively  that  notwithstanding  the  advice  of  counsel  the 
prosecutor  was  unreasonable  in  entertaining  such  a  belief.  This  case 
fully  illustrates  this,  and  the  conduct  and  bearing  of  the  defendant, 
who  instigated  and  managed  the  attachment  suit,  shown  in  his  de- 
meanor, on  the  witness  stand  as  elsewhere,  from  the  beginning  of  that 
suit,  plainly  indicated  that  it  was  he  who  contrived  this  scheme  to  cir- 
cumvent Brewer  and  force  him  to  accept  his  own  terms,  and  that  he 
pursued  it  with  a  most  reckless  energy  that  needed  no  advice  of  coun- 
sel to  support  or  stimulate  it;  and  it  may  well  be  doubted  if  it  could 
have  tolerated  any  advice  of  counsel  which  would  have  checked  it. 

There  was  no  dispute  whatever  about  the  facts  bearing  on  the 
grounds  of  the  attachment.  The  question  of  reasonable  belief  de- 
pended wholly  on  undisputed  facts,  and  was  properly  determined  as 
a  question  of  law.  There  was  nothing  the  matter  with  or  suspicious 
about  the  Richardson  &  May  mortgage.  It  was  the  same  as  that  of 
the  year  before.  Defendants  knew  it  had  been  given,  and  both  sides 
believed  it  had  been  properly  executed  and  registered  when  the  agree- 
ment about  which  the  controversy  arose  was  made.  The  accidental 
circumstance  that  it  had  not  been  properly  executed  did  not  invali- 
date it,  nor  make  its  proposed  completion  a  ground  to  excite  reason- 
able belief  that  it  was  fraudulent,  or,  in  the  language  of  the  attach- 
ment affidavit,  that  Brewer  "was  about  to  fraudulently  convey  his 
property."  The  defendants  knew  as  well  as  anybody  that  this  mort- 
gage was  not  fraudulent.  They  take  such  mortgages  in  their  own 
business,  and  wanted  one  just  like  it  from  Brewer  on  a  part  of  the 
same  place,  and  his  refusal  to  give  it  was  their  chief  cause  of  com- 
plaint. It  was  unreasonable,  then,  to  believe  it  a  good  ground  of 
attachment  that  Brewer  was  about  to  complete  the  Richardson  &  May 
mortgage,  and  no  advice  of  counsel  on  the  facts  of  this  case  could 
make  it  more  reasonable  to  entertain  such  a  belief.  The  alleged  mis- 
representations, deceit,  and  bad  faith  in  refusing  to  carry  out  his 
agreement  with  defendants,  did  not  subject  Brewer  .to  attachment,  and 
no  reasonable  man,  with  or  without  the  advice  of  counsel,  could  say 
that  the  alleged  deceit  furnished  any  support  for  the  affidavit  that 
Brewer  was  "about  to  fraudulently  convey  his  property,"  which  was 
an  entirely  different  thing,  and  had  no  connection  with  the  deceit. 
The  court  having  determined  that  this  was  unreasonable  belief,  as  a 
matter  of  law,  it  had  no  occasion  to  submit  the  question  of  probable 
cause  to  the  jury,  there  being  no  disputed  fact  bearing  on  that  question. 
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The  charge  is  also  supported  by  the  case  of  Stewart  v.  Sonneborn, 
98  U.  S.  187.  There  was  no  dispute  here  about  the  belief  of  the  at- 
taching plaintiffs  as  to  their  cause  of  action,  nor  as  to  the  facts  on 
which  they  formed  their  belief.  They  admitted  that  they  based  the 
affidavit  alone  on  the  Richardson  &  May  mortgage,  and  the  only  ques- 
tion was  whether  the  belief  in  it  as  a  cause  of  action  was  reasonable; 
wherefore  the  remark  of  the  court  in  that  case,  that  the  defendant's 
"belief  was  always  a  question  for  the  jury,"  has  no  application  here. 
It  is  conceded  that  they  had  a  belief  that  the  Richardson  &  May  con- 
veyance would  be,  under  the  circumstances,  "a  fraudulent  convey- 
ance," but  this  was  held  by  the  court  to  be  unreasonable.  The  in- 
struction to  the  jury  in  that  case  on  the  subject  of  the  advice  of 
counsel,  for  the  refusal  of  which  the.  court  below  was  reversed,  treated 
the  advice  as  belonging  to  the  issue  of  malice.  Stewart  y.  Sonneborn, 
supra,  196. 

The  charge  is  also  supported  by  the  case  of  White  v.  Nicholls,  3 
How.  266.  It  is  true  that  was  not  a  case  of  malicious  prosecution, 
but  of  libel,  in  which  the  defense  was  a  privileged  communication. 
But  the  principle  seems  the  same,  and  the  method  of  submitting  the 
question  of  malice  to  the  jury  strikingly  analogous,  if  we  place  the 
advice  of  counsel  on  the  same  footing  as  a  privileged  communication 
in  the  law  of  libel  was  there  placed.  The  analogy  appeared  to  me  so 
complete  that  the  charge  under  review  is  somewhat  a  paraphrase  of 
the  opinion  of  the  supreme  court  in  the  libel  case.  At  all  events, 
the  result  of  the  application  of  the  principle  of  that  case  to  this  ques- 
tion was  so  entirely  satisfactory  that  the  case  gave  me  the  most  thor- 
ough confidence  in  the  correctness  of  the  charge,  and  determined  its 
adoption  in  a  perplexing  state  of  mind  as  to  the  conflict  and  confu- 
sion of  authority.  White  v.  Nicholls,  3  How.  266,  as  reported  in  the 
original  edition ;  S.  C.  as  reported  in  Law  Pub.  Co.  Ed. 

This  treatment  of  advice  of  counsel,  in  suits  for  malicious  prosecu- 
tion, removes  the  great  injustice  of  permitting  it  to  become  an  impreg- 
nable fortress  behind  which  willful  injury  finds  perfect  immunity 
from  redress.  The  ordinary  remedies  of  the  law  afford  abundant 
means  for  the  collection  of  debts  or  breaches  of  contract,  and  those 
which  are  extraordinary,  while  they  are  not  to  be  illiberally  treated, 
should  be  confined  to  cases  wherein  they  are  applicable,  and  not  ex- 
tended by  greed  to  those  not  included  by  them.  They  are  harsh  at 
best ;  irreparable  injury  may  often  result  from  their  abuse,  and  the 
temptation  to  resort  to  them  in  unauthorized  cases  can  only  be  re- 
strained by  the  courts  holding  parties  to  their  legal  responsibility, 
however  willing  their  lawyers  may  be  to  shield  them  by  the  "advice 
of  counsel,"  and  share  with  them  the  product  of  claims  that  are  saved 
by  being  "secured"  by  such  illegal  methods. 

The  next  ground  of  the  motion  for  a  new  trial  relates  to  the  juror 
Gray.  It  having  been  pressed  with  great  zeal  in  exhaustive  and 
able  arguments,  and  being  a  matter  of  serious  importance  in  its  chal- 
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lenge  of  the  whole  practice  of  the  court  in  the  matter  of  impaneling 
its  juries,  and  involving  that  practice  in  much  doubt  and  confusion, 
by  reason  of  a  want  of  congressional  legislation  for  its  specific  regu- 
lation, I  have  taken  the  trouble  of  going  over  the  authorities  which 
should  govern  the  state  and  federal  practice  to  see  if  our  method  of 
impaneling  a  jury  should  be  hereafter  followed,  or  some  other  mode 
adopted,  and  I  find  that  substantially  it  now  conforms  to  the  require- 
ments of  the  law,  and  is  supported  by  the  authorities. 

It  is  brought  to  the  attention  of  the  court  by  an  affidavit  signed 
hia 

"James    X    Gray,  Sr.,"  in  which  affiant  swears  "that  James  Gray, 
mark. 

Jr.,  who  served  upon  the  jury  in  the  above  cause,  *  *  *  is  a 
son  of  his,"  and  less  than  21  years  of  age,  and  neither  a  householder 
nor  freeholder,  "and  has  lived  with  and  been  a  member  of  affiant's 
family  ever  since  he  was  born,  on  March  21,  1863."  Another  affi- 
davit is  also  filed,  showing  that  said  juror  has  not  the  property  qual- 
ification necessary  for  a  juror  in  Tennessee.  Defendants  and  their 
counsel  severally  make  affidavits,  which  are  on  file,  that  until  the 
time  of  trial  they  did  not  know  this  juror,  and  "had  no  knowledge 
that  he  was  a  minor  under  21  years  of  age,  and  that  he  was  no  house- 
holder or  freeholder,  until  after  the  jury  had  returned  their  verdict." 
The  defendant  Booker  also  swears  that  he  verily  believes  a  fair  trial 
was  not  had  because  Gray  "was  not  a  good  and  lawful  juror,  and  did 
not  possess  the  qualifications  required  by  law;  *  *  *  that  he 
was  informed  and  believed  that,  under  the  federal  court  practice  in 
selecting  jurprs,  the  members  of  the  jury  which  were  offered  in  open 
court  to  try  said  cause  had  been  selected  as  prescribed  by  the  acts  of 
congress;  and  that  the  qualification  of  all  said  jurors  had  been  de- 
clared and  ascertained  by  the  court." 

The  records  of  the  court  show  that  on  November  2,  1883,  there 
personally  appeared  in  open  court  the  clerk  and  jury  commissioner, 
who  were  severally  sworn  to  the  faithful  disoharge  of  their  duties, 
"and  thereupon  the  said  clerk  and  the  said  commissioner  did  then 
in  open  court  each  place  one  name  in  a  box  alternately  of  persons 
possessing  the  qualifications  prescribed  for  jurors  in  the  courts  of  the 
United  States  by  section  800  of  the  Revised  Statutes,  until  365  such 
names  were  placed  in  said  box.  Whereupon  the  said  box  so  con- 
taining the  said  names  having  been  presented  to  the  court,  it  is  hereby 
ordered  by  the  court  that  30  such  names  be  drawn  from  said  box," 
and  thereupon  30  such  names  were  drawn  from  said  box,  as  follows : 
— that  of  James  Gray  being  one ;  upon  which  the  court  orders  the  issu- 
ance by  the  clerk  of  the  writ  of  venire  facias,  returnable  to  the  first 
day  of  the  November  term.  Mr.  Gray's  acknowledgment  of  service 
upon  him  of  the  venire  is  signed  "Jas.  M.  Gray."  On  November  26, 
^883,  the  first  day  of  the  term,  the  record  recites  that  "the  venire 
facias  for  jurors  was  this  day  called,  under  the  direction  of  the  court, 
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when  the  following  named  persons  appeared  and  answered  to  their 
names  and  were  duly  sworn,  elected,  and  impaneled  as  jurors,"  the 
name  James  Gray  being  in  the  list  of  12  names  there  set  out,  and  that 
certain  persons  named  in  the  venire  were  held  as  supernumeraries, 
certain  jurors  being  excused.  On  December  5,  1883,  the  tenth  day 
of  the  term,  this  suit  was  called  for  trial,  it  having  been  on  the  orig- 
inal call  of  the  law  docket  set  for  trial  on  said  day,  when  the  record 
shows  the  following:  "In  this  cause  come  the  parties  by  their  re- 
spective attorneys,  and  come  also  a  jury  of  good  and  lawful  men, 
to-wit,  *  •  *  James  Gray,  *  *  *  who  were  duly  elected, 
tried,  and  sworn  well  and  truly  to  try  the  issues  joined  herein,"  etc.; 
the  panel  being  composed  of  the  identical  12  men  impaneled  the 
first  day  of  the  term,  except  that  a  supernumerary  had  been  substi- 
tuted in  place  of  one  on  the  regular  panel,  why  or  whether  because 
of  challonge  the  record  does  not  disclose.  The  verdict  as  returned  by 
the  jury  at  the  conclusion  of  the  .trial,  and  on  file  in  the  cause,  is 
signed  by  each  of  the  12  jurors,  Gray's  signature  being  "Jab.  M.  T. 
Gray,"  and  the  records  in  the  clerk's  office  show  that  in  his  affidavits 
for  jury-fees  this  juror  the  first  time  signed  his  name  "Jas.  Gray," 
the  other  three  times  his  signature  being  "Jas.  M.  T.  Gray."  A  cor- 
responding discrepancy  exists  on  the  marshal's  pay-rolls. 

The  act  of  congress  prescribing  the  manner  of  drawing  jurors  in 
courts  of  the  United  States  provides  "that  all  such  jurors,  grand  and 
petit,  including  those  summoned  during  the  session  of  the  court,  shall 
be  publicly  drawn  from  a  box  containing  at  the  time  of  each  drawing 
the  names  of  not  less  than  three  hundred  persons  possessing  the 
qualifications  prescribed  in  section  800  of  the  Revised  Statutes,  which 
names  shall  have  been  placed  therein  by  the  clerk  of  such  court,  and 
a  commissioner  to  be  appointed  by  the  judge  thereof,"  etc.  Act  June 
80,  1879,  (21  St.  at  Large,  43.)  Supp.  to  Rev.  St.  497, 498.  Seotion 
800  of  the  Revised  Statutes  so  referred  to  enacts  that  "jurors  to  serve 
in  the  courts  of  the  United  States,  in  each  state  respectively,  shall 
have  the  same  qualifications,  subject  to  the  provisions  hereinafter  con- 
tained, and  be  entitled  to  the  same  exemptions,  as  jurors  of  the  high- 
est court  of  law  in  such  state  may  have  and  be  entitled  to  at  the  time 
when  such  jurors  for  service  in  the  courts  of  the  United  States  are 
summoned ;  and  they  shall  be  designated  by  ballot,  lot,  or  otherwise, 
according  to  the  mode  of  forming  such  juries  then  practiced  in  such 
court,  so  far  as  such  mode  may  be  practicable  by  the  courts  of  the 
United  States  or  the  officers  thereof.  And  for  this  purpose  the  said 
courts  may,  by  rule  or  order,  conform  the  designation  and  impanel- 
ing of  jurors,  in  substance,  to  the  laws  and  usages  relating  to  jurors 
in  the  state  courts  from  time  to  time  in  force  in  such  state." 

Among  other  rules  promulgated  by  this  court  in  October,  1871,  was 
the  following: 

"It  is  ordered  that  grand  and  petit  jurors  be  selected  by  the  court  in  con- 
formity with  the  laws  of  Tennessee.   *   *   *   It  is  further  ordered  that 
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the  laws  of  the  highest  courts  of  the  state  of  Tennessee  in  reference  to  the 
selection  and  impaneling  of  jurors  and  challenging  of  jurors  shall  constitute 
the  rule  of  action  and  practice  in  this  court." 

Under  the  Tennessee  Code,  "every  male  citizen  who  is  a  freeholder 
or  householder,  and  twenty-one  years  of  age,  is  legally  qualified  to 
aot  as  a  grand  or  petit  juror,  if  not  otherwise  incompetent  under  the 
Code."  T.  &  8.  Code,  Tenn.  §  4002.  In  addition  to  the  provisions 
of  the  statute  contained  in  said  section  800  of  the  Revised  Statutes, 
particularly  applicable  to  juries,  section  914  enacts  that  "the  prac- 
tice, pleadings,  forms,  and  modes  of  proceeding  in  civil  causes,  other 
than  equity  and  admiralty  causes,  in  the  circuit  and  district  courts, 
shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings,  forms, 
and  modes  of  proceeding  existing  at  the  time  in  like  causes  in  the 
courts  of  record  of  the  state  within  which  such  circuit  and  district 
courts  are  held,  any  rule  of  the  court  to  the  contrary,  notwithstand- 
ing."   Rev.  St.  §  914. 

The  rule  of  court  cited  above  embraces  the  challenging  of  juries,  as 
well  as  their  designation  and  impaneling,  although  the  former  word 
is  not  found  in  section  800  referred  to;  but  the  case  of  U.  S.  v.  Shack- 
elford, 18  How.  588,  decides  that  this  provision,  originally  enacted 
July  20,  1840,  empowers  the  federal  courts  to  make  rules  regulating 
the  challenges  of  jurors,  though  some  doubts  had  been  expressed 
previously  on  the  subject  by  the  circuit  courts.  In  U.  S.  v.  Douglas*, 
2  Blatchf .  207,  it  was  held  that  the  section  applies  both  to  the  "mode 
and  manner  of  obtaining  the  general  panel  of  jurors  in  court,"  as 
well  as  to  the  "method  of  impaneling  them  in  a  specific  case  on  trial." 
Silsby  v.  Foote,  14  How.  219;  U.  S.  v.  Heed,  2  Blatchf.  435;  U.  S. 
v.  Tallman,  10  Blatchf.  21;  17.  S.  v.  Woodruff,  4  McLean,  105;  U. 
S.  v.  Collins,  1  Woods,  499;  Huntress  v.  Epsom,  15  Fed.  Rep.  732. 

It  is  unnecessary  to  decide,  however,  whether  the  question  of  a  new 
trial  for  the  alleged  incompetency  of  the  juror  shall  be  wholly  deter- 
mined by  the  law  of  this  state  or  by  the  common  law,  as  by  either 
test  it  is  believed  the  motion  should  be  denied.  Motions  for  a  new 
trial  in  Tennessee,  even  in  criminal  cases,  have  been  always  regarded 
with  disfavor  by  courts  when  the  motions  are  grounded  on  such  dis- 
qualifications of  a  juror  as  a  challenge  propter  defectum  upon  the  trial 
would  disclose.  The  want  of  these  purely  statutory  qualifications, 
such  as  citizenship,  age,  property,  sex,  etc.,  which  do  not  go  to  make 
up  the  really  (not  purely  legal)  necessary  and  essential  qualities  to 
enable  the  juror  to  do  his  duty  intelligently  and.  impartially  in  the 
case,  have  never  in  this  state,  or  elsewhere,  been  treated  with  the 
same  strictness  as  objections  to  the  juror  for  bias,  partiality,  crimi- 
nality, and  the  like  causes  reached  by  challenge  propter  affectum  and 
propter  delictum  as  designated  in  the  common  law.  Indeed,  the  courts 
are  swift  to  lay  hold  of  an  argument  or  fact  in  the  record  on  which  to 
ground  a  denial  of  these  motions  when  based  upon  the  propter  de- 
fectum class  of  juror  disqualifications,  especially  where  they  can  see 
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tfaat  no  injury  has  thereby  resulted  to  the  party  objecting  to  the 
verdict.  The  leading  case  in  our  state  oh  the  subject  is  McClure  v. 
State,  1  Yerg.  206,  decided  in  1829.  The  motion  there  was  beoause 
one  of  the  jurors  was  an  atheist,  and  the  record  shows  that  defendant 
did  not  know  of  the  objection  until  after  verdict,  and  hence  did  not 
challenge  the  juror  at  the  trial.  The  motion  was  overruled,  the 
court  treating  the  objection  as  one  propter  defectum,  and  saying,  per 
White,  J. : 

"It  follows  that  the  proper  time  for  challenging  is  between  the  appearing 
and  the  swearing  of  the  jurors.  *  *  *  These  authorities  show  that  this  ex- 
ception comes  too  late  after  the  juror  was  sworn,  the  matter  existing  before. 
To  this  is  answered  that  the  defendant  did  not  know  it  till  afterwards.  *  *  • 
Be  that  as  it  may,  it  is  .not  a  good  ground  for  a  new  trial." 

And  per  Catron,  J. : 

"The  objection  comes  too  late.  If  the  juror  is  not  a  good  and  lawful  man, 
can  he  be  challenged  after  he  is  sworn?  The  ancient  and  well-settled  En- 
glish authorities  are  that  you  cannot  challenge  the  juror  after  he  has  been 
sworn  unless  it  be  for  cause  arising  afterwards.  *  *  *  It  would  be  most 
dangerous  to  pursue  a  different  practice." 

The  motion  for  a  new  trial  in  Gillespie  v.  State,  8  Yerg.  507,  (1835.) 
was  based  on  the  fact  that  two  of  the  jurors  were  members  of  the 
grand  jury  who  found  the  indictment,  supported  by  the  defendant's 
affidavits  that  they  did  not  know  this  till  after  the  court  had  charged  v 
the  jury.  In  sustaining  the  action  of  the  court  below,  overruling 
the  motion,  Catron,  J.,  speaking  for  the  court,  says : 

".Nor  is  want  of  knowledge  an  exception  to  the  general  rule.  *  *  *  If 
the  juror  be  not  challenged  he  is  competent  to  try  the  issue,  nor  can  it  be  per- 
mitted to  let  the  defendant  annul  the  verdict  against  him  on  his  affidavit  of 
want  of  knowledge, — always  to  be  had  in  cases  of  convicted  felons,  and  which 
are  not  subject  to  be  disproved." 

In  Ward  v.  State,  1  Humph.  253,  (1839,)  after  the  jury  were  sworn, 
on  motion  of  the  district  attorney  10  jurors  were  allowed  to  be  chal- 
lenged beoause  not  freeholders.,  In  a  judgment  overruling  the  ac- 
tion of  the  circuit  court  in  this  regard  it  is  said : 

"It  is  too  well  settled,  both  by  the  authorities  of  the  courts  of  Great  Brit- 
ain and  of  the  state  of  Tennessee,  that  it  is  too  late,  after  a  jury  has  been 
sworn,  to  challenge  any  of  its  members  propter  defectum,  to  be  now  a  debata- 
ble point." 

And  in  the  case  of  Calhoun  v.  State,  4  Humph.  477,  (1844,)  a  new 
trial  was  denied  on  a  conviction  of  murder,  with  death  sentence,  on 
defendant's  affidavit  of  want  of  knowledge,  till  after  verdict,  that  one 
of  the  jurors  was  not  a  freeholder,  the  court  using  this  language : 

"This  has  been  so  repeatedly  held  in  this  state  to  be  no  cause  for  a  new 
trial,  and  the  reasoning  therefor  has  been  so  repeatedly  gone  into  in  various 
cases  heretofore  examined  and  reported,  that  we  deem  it  wholly  unnecessary 
to  add  a  word  further  thereto." 

The  somewhat  novel  case  of  Hines  v.  State,  8  Humph.  598,  (1818,^ 
shows  that  a  juror  sworn  on  his  voir  dire  as  to  opinion,  property, 
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kinship,  etc.,  "in.  answer  to  questions  by  the  court, "  qualified  himself 
so  far  as  inquired  of,  was  pronounced  a  good  and  lawful  juror  by  the 
court,  accepted  by  both  sides,  and  ordered  into  the  box,  but,  before 
taking  his  seat,  told  the  clerk  he  was  not  21  years  old.  The  court,  on 
being  informed  of  this,  after  further  examination  ordered  him  to 
stand  aside.  In  reply  to  the  argument  that  the  time  had  passed  for 
pronouncing  a  judgment  on  the  juror's  qualifications,  the  supreme 
court  says : 

"We  think  that,  until  the  jury  shall  be  sworn  in  the  case,  the  court  may, 
for  any  good  cause,  discharge  a  juror  that  has  been  selected,  and  select  an- 
other in  his  place." 

In  the  case  of  Bloodworth  v.  State,  6  Baxt.  614,  one  of  the  errors 
raised  by  the  bill  of  exceptions  was  that  two  of  the  grand  jurors  had 
served  in  the  court  within  12  months,  which  was  held  to  be  no  error, 
the  oourt,  in  its  opinion,  saying,  inter  alia  : 

u  As  to  a  petit  jury,  it  is  the  right  of  either  party  to  the  case  to  get  clear  of 
the  incompetent  juror  by  challenge,  and,  if  he  fails  from  proper  cause  to  ex- 
ercise this  right  at  the  proper  time,  it  would  be  a  conclusive  waiver  of  it  and 
the  verdict  of  the  jury  be  valid." 

The  late  case  of  Draper  v.  State,  4  Baxt.  253,  (1874,)  shows  that 
the  motion  for  a  new  trial  was  made  because  a  juror  was  neither  a 
freeholder  nor  householder,  and  that  the  defendant  was  ignorant  of 
this  at  the  trial.  It  does  not  appear  from  the  record  what  answers 
the  juror  made  on  his  preliminary  examination,  but  the  court,  in  dis- 
allowing a  new  trial,  assume  that  the  juror,  supposing  himself  com- 
petent, answered  accordingly. 

The  cases  of  Howerton  v.  State,  Meigs,  262;  Troxdale  v.  State,  9 
Humph.  411;  and  Brakefield  v.  State,  1  Sneed,  215,  relied  upon  by 
the  defendants  here,  were  all  cases  where  the  objections  to  the  juror 
were  made  because  of  bias  or  partiality  or  prejudice,  evidenced  by  the 
formation  and  expression  of  opinion  by  the  juror.  Such  objections, 
which  give  a  party  the  right  to  challenge  propter  affectum,  go  to  the 
purity  of  the  verdict,  and  its  fairness  and  correctness,  and  are  governed 
by  a  different  principle  than  those  presented  in  this  case. 

The  rule  thus  shown  to  be  the  law  of  Tennessee  is,  unquestion- 
ably, the  well-settled  English  doctrine,  and  the  result  of  more  than 
two  centuries'  growth.  A  few  of  the  earlier  common-law  cases  will 
be  referred  to,  illustrating  the  principle :  Aylett  v.  Stellum,  Style,  100, 
was  decided  in  24  Car.  I.,  as  follows:  „ 

"Twisden,  upon  a  rule  to  show  cause  why  there  should  not  be  a  new  trial, 
said  that  two  things  were  alleged  on  the  other  side  that  there  ought  to  be  a 
new  trial:  (1}  That  two  of  the  jurors  were  kin  to  the  plaintiff.  *  *  *  To 
the  first  of  which  he  answered  that  the  jurors  were  not  of  kin,  and  produced 
an  affidavit  for  proof.  Holla,  J.,  interrupted  him,  and  said:  'It  is  not  now 
material  whether  they  be  of  kin  or  no,  for  the  defendant  would  have  takeu 
advantage  of  that  upon  his  challenge  at  the  trial.'  " 

So,  also,  in  Loveday's  Case,  Id.  129: 
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"The  court  was  moved  upon  an  affidavit  that  one  of  the  jurors  that  gave 
the  verdict  against  the  plaintiff  had  a  suit  in  law  depending  at  that  time  with 
the  plaintiff,  and  therefore  that  the  trial  was  not  indifferent;  and  therefore 
it  was  prayed  there  might  be  a  new  trial.  But  thecourt  said  it  could  not  be, 
and  asked  the  party  why  he  did  not  challenge  the  juror  for  this  cause  at  the 
trial,' for  want  of  whioh  he  had  now  lost  that  advantage." 

In  an  old  case  decided  in  1681,  (Cotton  v.  Daintry,  Vent.  29,)  the 
issue  tried  by  the  jury  was  whether  Sir  A.  B.  was  a  bankrupt.  The 
motion  for  a  new  trial  was  based  on  two  grounds, — one  being  that  the 
foreman  of  the  jury  was  brother-in-law  to  one  of  the  creditors  of  Sir  A. 
B.,  but  "Moreton  and  Bainesford  held  neither  of  these  reasons  suffi- 
cient; for  the  first,  it  was  their  own  laches  that  they  did  not  chal- 
lenge upon  it.  *  *  *  Twisden,  for  the  last  reason,  held  a  new 
trial  was  to  be  granted.  •  *  *  •  Kellynge  held  both  reasons  suffi- 
cient for  a  new  trial,  which  could  not  be,  in  regard  the  court  was  di- 
vided; whereupon,  judgment  was  entered  for  the  plaintiff,  and  exe- 
cution taken  out." 

Upon  an  exhaustive  review  of  all  the  authorities,  the  authors  of  a 
late  work  on  juries  conclude  that  "the  rule  is  very  well  settled  that, 
after  a  verdict,  these  formalities  will  not  be  permitted  to  affect  the 
result,  although  they  did  not  sooner  come  to  the  knowledge  of  the 
party  complaining,  unless  positive  injury  can  be  shown  to  have  accrued 
therefrom."    Thomp.  &  M.  Jur.  §  295,  and  cases  cited  in  nota. 

But  even  if  the  juror  Gray,  who  sat  in  the  trial  of  this  suit,  was 
not,  in  fact,  summoned  by  the  marshal,  nor  drawn  frqm  the  box,  but 
appeared  instead  of  his  father,  who  was  so  drawn  and  summoned, 
and  this  fact  had  been  sufficiently  proved  upon  the  motion  for  a  new 
trial  by  the  defendants,  it  is  doubtful  if  the  motion  should,  for  that 
reason,  prevail,  and  the  court  suspects, .  from  what  passed  between 
counsel  at  the  hearing  of  this  motion,  though  it  is  not  in  the  record, 
that  such  was  the  fact,  and  so  accounts  for  this  juror's  presence  in 
the  panel;  for  it  is  a  common  practice  in  the  state  courts  for  jurors 
summoned  to  send  substitutes  whom  the  court  accepts.  •  The  English 
cases  present  a  curious  line  of  decisions  peculiarly  applicable  to  such 
a  state  of  facts. 

In  Hill  v.  Yate$,  12  East,  229,  (1810,)  the  motion  for  new  trial 
was  made  "because  the  son  of  one  of  the  jurymen  returned  upon  the 
panel  had  answered  to  his  father's  name  when  called,  and  had  served 
upon  the  jury,"  as  appeared  by  affidavits.  "The  court,  however, 
considering  the  extreme  mischief  whioh  might  result  to  the  public 
from  setting  aside,  upon  a  motion  for  a  new  trial  on  s*:oh  ground,  in- 
asmuch as  the  same  objection  might  happen  to  lie  against  every  ver- 
dict on  the  civil  and  criminal  sides  at  the  assizes,  and  recollecting  that 
the  same  objection  bad  been  taken  and  overruled  since  the  case  in 
Willes,  refused  to  entertain  the  motion."  Afterwards,  upon  consult- 
ing all  the  judges,  Lord  Ellenbobough  said  they  would  not  interfere 
in  this  mode;  "that  if  they  were  to  listen  to  such  an  objection  they 
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might  set  aside  half  the  verdicts  'given  at  every  assizes  where  the 
same  thing  might  happen  from  accident  and  inadvertence,  and,  pos- 
sibly, sometimes  from  design,  especially  in  criminal  cases." 

In  1816,  in  the  case  of  Dovey  v.  Hobson,  6  Taunt.  460,  Hill  v. 
Yates  was  in  terms  expressly  affirmed,  but  a  new  trial  was  granted 
under  these  facts:  A  summons  had  been  left  at  the  house  for  B., 
who  had  recently  moved  oat;  M.  at  the  time  occupying  it.  M.  ap- 
peared, answered  to  the  name  of  B.,  was  sworn  and  impaneled  in  the 
cause.  After  the  case  had  been  gone  through,  but  before  verdict,  the 
fact  was  discovered. 

But  in  the  case  of  Rex  v.  Tremaxne,  16  E.  0.  L.  818,  the  facts,  per- 
haps, bear  a  closer  resemblance  to  the  case  at  bar  than  any  other  to 
be  found.  It  was  a  motion  for  a  new  trial  on  a  conviction  for  per- 
jury. The  name  of  John  Williams  appeared  in  the  tales  panel,  and, 
when  called,  a  person  appeared,  answered  thereto,  went  into  the  box, 
and  joined  in  the  verdict.  After  verdict  it  was  discovered  that  the 
one  who  served  was  Richard  Henry  Williams,  a  son  of  John,  and  who 
was  but  20  years  and  6  months  old,  had  no  freehold  or  copyhold 
estate,  and  had  not  been  summoned.  It  appeared  from  the  young 
man's  affidavit  that  his  father  had  been  served,  but,  being  ill,  had 
requested  the  boy  to  attend  in  his  place,  and  that  affiant  knew  no 
harm  in  so  doing.  All  collusion  was  denied.  In  granting  a  new  trial, 
Abbott,  C.  J.,  said  the  mischiefs  enumerated  in  Hill  v.  Yates  ought 
not  to  control  in  support  ef  "a  verdict  pronounced  by  a  jury  on  which 
a  person  incompetent,  both  by  reason  of  nonage  and  want  of  qualifi- 
cation, has  served,   *   *   *   particularly  in  a  case  so  highly  penal." 

In  Regina  v.  MeUor,  cited  in  Thomp.  &  M.  Jur.  334,  there  was  in 
1858  a  conviction  and  sentence  to  death  for  murder.  The  panel  con- 
tained the  names  of  Thorn  and  Thornilly,  both  of  whom  were  sum- 
moned and  qualified.  When  Thorn's  name  was  called,  Thornilly  by 
mistake  answered  and  was  sworn,  without  challenge  or  objection, 
and  the  mistake  was  not  discovered  until  after  verdict.  Of  the  14 
English  judges  who  sat  in  review  upon  this  case  6  wore  of  the  opin- 
ion that  a  new  trial  should  be  granted,  6  that  it  should  not,  and  2 
gave  no  opinion.  And  in  Wells  v.  Cooper,  Id.  335,  the  name  of  Pox 
being  called  as  a  juror,  one  Cox  answered  and  served  by  mistake. 
A  new  trial  was  refused  because  "the  court  will  not  in  its  discretion 
grant  a  new  trial  in  a  case  where  a  person  not  of  the  panel  served 
upon  the  jury,  unless  substantial  injustice  has  been  done  by  a  wrong 
juror  having  served."  Norman  v.  Beamon,  Willes,  484;  Parker  v. 
Thornton,  2  Ld.  Raym.  1410. 

But  one  of  the  earliest  and  perhaps  the  leading  American  case  on 
the  subject  of  new  trials  for  want  of  proper  qualifications  for  a  juror 
is  Hollingsworth  v.  Dunne,  Wall.  C.  C.  147,  (1801,)  the  opinion  by 
Judge  Griffith  being  an  able  review  of  all  the  early  English  au- 
thorities, and  an  exhaustive  exposition  of  the  whole  subject.  The 
suit  was  an  action  for  damages  for  libel  contained  in  a  newspaper 
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publication,  and  is  reported  no  less  than  six  times  on  different  ques- 
tions in  the  same  volume  of  reports.  The  question  arose  on  a  rule 
for  the  plaintiff  to  show  cause  why  his  verdict  should  not  be  set  aside 
on  the  ground  that  the  foreman  of  the  jury  who  rendered  the  verdict 
was  an  alien,  and  that  defendant  was  ignorant  of  it  when  the  jury 
was  impaneled.    The  court  refused  to  disturb  the  verdict,  saying : 

"I  admit  that  it  is  a  good  cause  of  challenge  that  a  juror  is  an  alien.  *  *  * 
But  it  is  one  thing  to  set  aside  a  juror  on  a  challenge  made  to  him  and  sub- 
stantiated by  proof  before  he  is  sworn,  at  the  proper  time  and  place,  and  by  ' 
the  proper  mode  of  trial,  and  another  to  allow  the  juror  to  be  sworn  without 
objection,  and  then  set  aside  the  verdict  of  the  whole  jury  for  a  defect  of  qual- 
ification which,  had  it  been  suggested  in  time,  would  have  been  attended  with 
no  consequence  but  that  of  calling  on  the  next  juror  named  in  the  panel.  It 
is  easy  to  see  to  what  injurious  consequences  this  practice  would  lead,  or  al- 
lowing a  challenge  after  verdict.  The  causes  of  challenge  are  infinite,  and 
perhaps  not  one  jury  in  ten  are  sworn  that,  if  the  situations,  connections,  in- 
terests, and  qualifications  of  each  juror  were  critically  inquired  into  after  ver- 
dict, some  one  or  more  would  not  be  found,  in  some  capacity,  the  subject  of 
challenge.  *  *  *  But  as  to  the  ordinary  and  legal  disqualifications  of 
jurors,  such  as  citizen,  freeholder,  relation,  servant,  and  every  relation  of  a 
general  nature,  and  capable  of  ascertainment  by  ordinary  care  and  inquiry, 
these  cannot  be  permitted  upon  the  plea  of  ignorance  after  verdict.  *  *  * 
If. simply  swearing  to  ignorance  of  a  fact  were  to  put  a  party  on  the  same 
ground  in  regard  to  challenge  after  as  before  verdict,  it  is  easy  to  see  that  the. 
rule  of  invoking  challenges  at  the  trial  would  be  good  for  nothing;  the  whole 
law  would  be  changed;  the  mode  of  trying  the  challenges,  the  time,  the  op- 
portunity for  the  juror  and  the  party  to  be  heard,  and  verdicts  would  many 
times  be  overset  after  a  fair  trial  merely  on  the  plea  of  a  culpable  ignorance. 
No;  if  a  party  comes  to  set  aside  a  verdict  on  the  ground  of  a  disqualified 
juror,  he  must  make  a  very  special  case  indeed.  lie  must  show  from  the 
nature  of  it  that  ordinary  diligence  could  not  have  effected  the  discovery; 
that  he  was  surprised;  or  that,  after  due  inquiry  and  pains,  he  had  missed  or 
been  misled  as  to  the  fact." 

In  Orme  v.  Pratt,  4  Cranch,  C.  C.  124,  (1830,)  the  motion  for  anew 
trial,  because  one  of  the  jurors  was  brother-in-law  of  the  plaintiff,  a 
fact  not  known  to  defendant  n<fr  his  counsel,  was  overruled.  In  the 
criminal  case  of  U.  S.  v.  Biker,  3  Ben.  68,  Judge  Blatchford  denied 
the  motion  for  a  new  trial  because  one  of  the  jurors  was  deaf  and  did 
not  and  could  not  hear  the  evidence,  although  the  defendant  was  ig- 
norant of  this  when  the  jury  was  sworn  and  impaneled.  The  court 
in  this  case  held  that  "the  non-possession  of  any  natural  faculty 
stands,  in  respect  to  a  juror  duly  summoned,  in  the  same  category 
with  alienage  or  infancy  or  sex."  But  see  the  case  of  Turnpike  Co. 
x.  Railroad  Co.  13  Ind.  90,  where  a  contrary  doctrine  was  held  as 
to  a  juror  who  could  not  read  or  write  English. 

The  early  case  of  Gilbert  v.  Ryder,  Kirby,  (Conn.)  180,  (1786,)  pre- 
sented a  motion  in  arrest  of  judgment  because  one  of  the  jurors  had 
not  taken  the  statutory  oath  of  fidelity  to  the  state,  which  fact  was 
unknown  to  the  defendant  at  the  time  of  trial.  The  motion  was  de- 
nied by  the  whole  court.  "The  exception  does  not  go  to  the  partiality 
of  the  juror,  nor  affect  the  obligation  he  was  under  to  find  a  verdict 
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according  to  truth;  and  it  is  not  stronger  than  the  want  of  a  free- 
hold, which,  though  a  ground  of  challenge,  hath  been  repeatedly  ad- 
judged insufficient  after  verdict."    People  v.  Jewett,  6  Wend.  387. 

In  James  v.  State,  53  Ala.  380,  (1875,)  a  new  trial  was  refused  un- 
der these  circumstances :  The  State  Code,  §  4063,  prescribed  cer- 
tain qualifications  for  jurors,  and  a  subsequent  act  made  it  the  duty 
of  the  court,  "before  administering  the  oath  prescribed  by  law"  to  any 
juror,  to  ascertain  that  he  possessed  the  qualifications  prescribed  by 
the  Code,  "and  the  duty  required  by  the  court  by  this  act  shall  be  con- 
sidered imperative."  In  selecting  the  panel,  the  court  caused  eight 
questions  to  be  put  to  each  person.  None  of  these  questions  inquired 
of  the  jurors  in  respect  of  their  qualifications  under  said  section,  nor 
did  the  defendant  ask  nor  request  the  court  to  ask  any  such  ques- 
tions, neither  objecting  nor  accepting. 
.  The  cases  of  Orcutt  v.  Carpenter,  1  Tyler,  (Vt.)  250,  (1801;)  Guy- 
kowski  v.  People,  1  Scam.  (111.)  476;  and  Watts  v.  Ruth,  30  Ohio 
St.  32,  (1876,)  are  cited  and  relied  upon  by  the  defendants  here.  In 
the  Vermont  case  a  juror  was  a  freeholder  when  his  name  was  put 
into  the  box,  but  not  when  he  was  drawn,  summoned,  and  served  as 
a  juror  in  the  case.  The  new  trial  was  refused  on  this  ground,  be- 
cause "the  juror  being  legally  qualified  when  put  into  the  box,  his 
subsequent  disqualification  by  divesting  himself  of  his  freehold,  and 
thus  not  being  a  freeholder  when  drawn,  summoned,  and  sworn, 
should  have  been  taken  advantage  of  in  challenge,  and  cannot  pre- 
vail after  verdict."  The  Illinois  case  is  a  direct  authority  for  grant- 
ing a  new  trial,  because  one  of  the  jurors  was  an  alien  when  sworn, 
of  which  fact  the  defendant  was  ignorant  at  the  time;  but  in  Greenup 
v.  Stoker,  3  Gilman,  (111.)  202,  the  decision  is  by  the  same  court, 
criticised  and  confined  strictly  to  capital  cases,  while  in  Chase  v.  Peo- 
ple, 40  111.  356,  the  doctrine  is  wholly  repudiated  and  overruled. 

In  the  Ohio  case,  read  in  the  argument,  the  juror  was  cited  as  a 
talesman,  and  was  not  21  years  old,  but  was  accepted  without  inquiry 
as  to  his  competency,  though  personally  known  to  the  party  and  hia 
counsel.  No  objection  was  made  nor  question  asked  of  him,  because 
he  was  thought  to  be  21  years  of  age.  In  denying  the  motion  for  a 
new  trial  on  this  ground  the  court  says : 

"If  a  person,  not  having  this  qualification,  is  retained  upon  the  panel  with- 
out the  knowledge  of  the  party  or  his  counsel,  after  due  diligence  and  inquiry 
has  been  made  to  ascertain  the  juror's  qualification  at  the  time  of  impaneling 
the  jury,  a  new  trial  should  be  granted.  If,  however,  no  inquiry  was  made 
of  the  juror,  and  thereby  arose  a  want  of  reasonable  diligence  in  ascertaining 
the  qualification  of  the  juror  at*the  time  of  impaneling  the  jury,  the  party 
will  be  held  to  have  waived  all  objection  to  the  juror.  This  rule  extends  to 
each  and  every  element  that  goes  to  constitute  a  qualified  juror,  save  such  as 
the  statute  requires  the  court  sua  sponte  to  ascertain.  '  •  *  *  It  is  not  a 
sufficient  showing,  on  a  motion  for  a  new  trial,  that  the  party,  at  the  time 
the  jury  was  impaneled,  was  ignorant  of  the  fact  of  the  incompetency  of  such 
person  for  a  juror,  and  that  he  believed  him  to  be  competent.  He  must,  at 
the  proper  time,  have  examined  the  juror  touching  his  qualifications.  Noth- 
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Ing  short  of  sach  an  investigation  will  furnish  a  showing  of  reasonable  dil- 
igence." 

Here  we  have  no  statute  requiring  the  court  to  ascertain  the  qual- 
ifications of  its  jurors. 

But  the  defendants  here  in  argument  insist  that,  conceding  the 
doctrine  to  be  as  announced  in  this  opinion,  they  do  not  fall  within 
it  because  Gray,  being  "duly  sworn,  elected,  and  impaneled  as  a 
juror"  on  the  first  day  of  the  term  when  the  venire  was  returned,  they 
had  a  right  to  rely  upon  this  without  anything  further,  and  that,  there- 
fore, they  have  waived  nothing;  or,  in  other  words,  have  been  guilty 
of  no  laches  or  negligence,  or  want  of  proper  diligence.  But  the  an- 
swer to  this  argument,  in  the  light  of  the  foregoing  cases,  is  obvious ; 
and  the  solution  of  the  question  depends  upon  the  time  when  the  right 
of  challenge  accrues  to  a  party,  and  what  is  meant  by  the  impanel- 
ing of  a  jury  and  an  examination  of  a  juror  upon  his  voir  dire. 
Nothing  is  better  settled  than  that  a  party  cannot,  either  with  knowl- 
edge of  a  juror's  disqualification  or  from  supineness  and  culpable 
negligence  in  ascertaining  whether  he  is  qualified  or  not,  speculate 
upon  the  result  of  a  trial,  holding  in  reserve  whatever  he  may  know 
or  can  afterwards  ascertain  to  vitiate  the  verdict,  if  against  him. 
Our  statute  requires  the  names  of  jurors  to  be  "publicly  drawn  from 
a  box,"  and  under  our  and  the  Tennessee  practice  the  venire  facias 
must  issue  a  certain  number  of  days  before  the  commencement  of  the 
term.  The  evident  object  and  purpose  of  these  and  various  other 
somewhat  similar  provisions  is  to  publish  to  litigants  and  others  in- 
terested the  jurors  selected  by  law  to  try  the  issues  presented  for 
determination  in  the  court,  thereby  giving  ample  opportunity  for  in- 
vestigation and  inquiry  as  to  their  qualifications,  characters,  connec- 
tions, relations,  etc.,  "that  so  they  may  be  challenged  upon  just 
cause."    3  Bl.  Comm.  355. 

Besides,  the  proper  time  for  challenge  is  after  issue  joined  in  a 
cause,  especially  in  a  civil  suit,  and  when  the  cause  is  called  for 
trial.  Thomp.  &  M.  Jur.  §  286,  and  cases  cited.  Mr.  Ghitty,  in  his 
work  on  Criminal  Law,  on  this  precise  subjeot  says : 

"The  time  for  the  trial  having  arrived,  the  clerk  calls  the  petit  jury  on  their 
panel  by  saying:  •  You  good  men  that  are  impaneled  to  try  the  issue  between 
our  sovereign  lord,  the  king,  and  the  prisoner  at  the  bar  answer  to  your  names 
upon  pain  and  peril  that  shall  fall  thereon.'  "When  this  is  done,  and  a  full 
jury  appears,  the  clerk  of  the  arraigns  calls  the  prisoner  at  bar  and  says  to 
him:  'These  good  men  and  true,  that  you  shall  now  hear  called,  are  those 
which  are  to  pass  between  our  sovereign  lord,  the  king,  and  you ;  if,  therefore, 
you,  or  any  of  you,  will  challenge  them,  or  any  of  them,  you  must  challenge 
them  as  they  come  to  the  book  to  be  sworn,  before  they  are  sworn,  and  you 
shall  be  heard.'  *  *  *  From  the  words  of  the  clerk's  address  to  the  pris- 
oner, it  is  evident  that  this  is  the  proper  time  to  exercise  the  right  of  chal- 
lenge."   1  Chit.  Crim.  Law,  532.  533. 

And  an  examination  of  all  the  cases  cited  in  this  opinion  shows 
that  the  objections  were  always  taken  "on  the  trial,"  or  "when  the 
v.22F;no.4— 16 
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jnry  was  impaneled,"  or  "before  the  jury  was  sworn,"  or  "when  the 
juror  was  sworn  on  his  voir  dire,"  and  the  like.  The  statutes,  too, 
are  full  of  expressions  regarding  the  procedure  in  jury  trials,  plainly 
indicating  that  the  proper  time  for  challenge  is  between  the  calling  of 
the  juror  and  his  taking  the  oath  in  the  case.  For  example,  peremp- 
tory challenges  are  allowed  "on  the  trial  of"  felony  cases;  when  a 
prisoner  exhausts  his  challenges  "in  the  trial  of  a  capital  cases"  after 
any  excess  is  disallowed,  "the  cause  shall  proceed  for  trial,"  and  in 
treason,  "a  list  of  the  jury"  shall  be  delivered  to  the  defendant  "be- 
fore he  is  tried,"  Kev.  St.  U.  S.  §§N  819,  1031,  1033.  So  the  chal- 
lenge for  cause  in  the  state  courts  is  given  in  case  of  "any  person 
presented  as  a  petit  juror,"  and  peremptory  challenges  are  prescribed 
for  "a  civil  action  tried  in  the  courts  of  this  state,"  as  well  as  "in  the 
trial  of  criminal  prosecutions."    Tenn.  Code,  4009,  4012-4014. 

Originally,  at  common  law,  all  questions  arising  by  challenge  were 
tried  by  triers,  composed  of  two  indifferent  persons  appointed  by  the 
court,  until  one  juror  was  obtained,  when  he  took  the  place  of  one  of. 
the  triers,  and,  when  another  was  accepted,  these  two  jurors  so  first 
obtained  were  the  triers  before  whom  witnesses  were  sworn,  and 
whose  decision  was  final.  Challenges  in  the  federal  courts  are  now 
tried  by  the  court  without  the  aid  of  triers.  Rev.  St.  819.  So, 
strictly  speaking,  and  at  common  law,  a  jury  is  impaneled  only 
when  they  have  been  elected  and  are  ready  to  be  sworn,  though  the 
more  modern  use  of  the  term  often  indicates  the  jury  as  sworn  in  a 
particular  case.  Thomp.  &  M.  Jur.  §  257;  2  Bac.  Abr.  742,  tit. 
"Juries,"  B,  8;  Co.  Litt.  1586;  State  v.  Potter,  18  Conn.  169,  175; 
1  Abb.  Law  Diet.  200,  "Challenge;"  2  Bouv.  Law  Diet.  271,  "Panel." 

The  writ  of  venire  facias  at  common  law  was  merely  the  sheriff's 
"warrant  to  warn  the  jury,"  and  the  names  were  in  fact  selected  by 
him,  and  he  returned  them  in  a  panel — "a  little  pane  or  oblong  piece 
of  parchment" — attached  to  the  writ.  But  these  jurors  were  not  in 
fact  summoned  by  the  sheriff  under  the  writ  of  venire,  but  a  subse- 
quent compulsory  process  of  distringas  or  habeas  corpora  juratorum, 
as  the  case  might  be,  issued  to  bring  them  in ;  and  until  the  English 
statute  of  Geo.  II.  <?.  25,  these  writs  issued  as,  of  course,  in  every 
separate  cause;  hence  the  old  form  of  granting  a  new  trial  was  the 
award  of  a  venire  de  novo.  This  act  of  Geo.  II.  "appoints  that  the 
sheriff  or  officer  shall  not  return  a  separate  panel  for  each  separate 
cause,  as  formerly,  but  one  and  the  same  panel  for  every  cause  to  be 
tried  at  the  same  assizes,  containing  not  less  than  48  nor  more  than 
72  names,  and  that  their  names  being  written  on  tickets  shall  be  put 
into  a  box  or  glass,  and  when  each  cause  is  called  12  of  these  persons 
whose  names  shall  be  first  drawn  out  of  the  box  shall  be  sworn  upon 
the  jury,  unless  absent,  challenged,  or  excused."  3  Bl.  Comm.  357, 
358. 

It  is  the  practice  of  the  judge  presiding  in  the  courts  of  this  dis- 
trict, as  the  return  of  the  venire  is  called  by  the  marshal  in  open 
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court  at  the  commencement  of  each  term,  to  cause  each  of  the  jurors 
present  to  be  sworn  and  examined  as  to  his  citizenship,  property 
qualification,  and  previous  service  in  the  court.  Excuses  offered  by 
individual  jurors  are  then  passed  upon,  proceedings  ordered  in  case 
any  summoned  are  absent  through  default  or  contumacy,  and  new 
names  for  an  alias  venire  drawn  from  the  box  in  •  case  the  number 
then  present  are  reduced  below  the  jurors  probably  demanded  by  the 
business  of  the  court.  Indeed,  the  practice  originated  in  a  desire  to. 
expedite  and  facilitate  the  trial  of  cases  by  supplementing  the  duties 
of  the  clerk  and  jury  commissioner  in  their  endeavor  to  present  to 
parties  only  such  jurors  as  are  qualified  under  the  law.  It  is  in  no 
sense  whatever  an  examination  of  the  juror  on  his  voir  dire ;  it  is  in 
law  no  trial  of  a  juror  for  the  purposes  for  which  originally  triers 
were  appointed,  nor  would  the  circumstance  give  a  party  in  court  the 
right  to  challenge  a  juror  at  that  time,  nor  has  a  challenge  ever  in 
this  court  been  made  on  such  a  call. 

Nor  do  I  think  any  advantage  whatever  can  result  or  accrue  to  a 
party  having  a  case  in  court  from  this  customary  action  of  the  judge. 
The  venire  is  issued  out  of  the  court  to  a  public  officer  for  service, 
and  contains  names  for  jurors  publicly  drawn  from  a  box  by  the  orier 
in  open  court.  The  venire  is  returned  into  the  court,  and  is  called 
by  the  marshal  in  open  court,  when  and  where  the  jurors  appear  and 
answer.  Why  any  one  of  these  various  steps  to  secure  a  lawful  jury 
can  be  relied  upon  by  a  party,  more  than  another,  as  an  excuse  for 
want  of  diligence  in  ascertaining  a  particular  juror's  statutory  quali- 
cations,  is  neither  obvious  to  me,  nor  suggested  by  the  argument  nor 
in  the  briefs  of  the  defendants.  As  well  might  it  be  insisted  that  the 
action  of  the  clerk  and  jury  commissioner  in  our  practice,  or  of  the 
county  court,  the  nisi  prius  court,  or  sheriff,  as  the  case  may  be,  in 
our  state  practice,  would  excuse  a  party  from  challenging  a  juror  for 
any  statutory  cause  on  the  theory  that  no  juror  other  than  those 
qualified  would  ever  by  these  means  be  presented  to  a  party.  It  is 
true,  every  juror  is  prima  facie  competent  and  qualified.  The  duty  of 
ascertaining  to  the  contrary  devolves  on  him  who  would  take  advan- 
tage of  a  want  of  qualification. 

There  has  been  much  discussion  in  the  books  whether,  in  denying 
a  new  trial  for  such  cause,  the  action  of  the  court  should  be  based  on 
the  party's  waiver,  as  in  this  state  is  the  rule,  or  on  his  want  of  dili- 
gence, as  the  supreme  court  of  Michigan  holds.  Of  course,  it  makes 
practically  but  little  difference,  since  the  result,  in  a  case  like  this, 
would  be  the  same  on  either  ground,  and  would  result  in  a  new  trial 
being  denied. 

But  even  if  ignorance  were  an  excuse  to  a  party,  in  all  oases,  for 
not  challenging  a  juror  for  a  cause  propter  delictum  or  propter  affectum, 
which  is  by  no  means  clear  in  Tennessee,  there  must  be  shown,  in 
addition,  that  the  party  has  been  injured  by  reason  of  that  particular 
juror  taking  part  in  the  verdict.    That  he  was  not  qualified  is  not 
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enough ;  it  must  be  farther  shown  that  the  verdict  was  vitiated  by 
reason  of  the  juror's  want  of  proper  legal  qualification.  Hiti  v.  Yates, 
12  East,  229;  Wells  v.  Cooper,  supra;  Brakejield  v.  State,  1  Sneed, 
215 ;  Howerton  v.  State,  Meigs,  262;  HoUingeworth  v.  Duane,  Wall.  C, 
C.  160,  162,  163;  Thomp.  &  M.  Jur.  §  295  et  nota. 

Here,  therefore,  had  the  juror  been  examined  in  court  upon  his 
voir  dire  strictly,  on  the  impaneling  of  the  jury  in  this  cause,  and 
had  qualified  himself  as  to  age  and  property,  when  in  fact  this  was 
untrue,  that  alone  would  not,  under  the  facts  set  out  in  the  affidavits 
filed  in  support  of  this  motion,  warrant  the  court  in  granting  it,  in 
the  absence  of  any  showing  whatever  of  any  injustice  thereby  accru- 
ing to  the  defendants,  and  of  improper  motives  on  the  part  of  the 
juror. 

The  next  ground  of  the  motion  is  based  on  the  action  of  the  court 
in  allowing  the  plaintiff  to  amend  his  declaration,  as  to  which  the 
court  is  satisfied  that  it  committed  an  error  for  which  a  new  trial 
should  be  granted.  The  application  was  allowed  with  great  reluc- 
tance, and  solely  to  prevent,  if  possible,  an  abortive  trial.  Technic- 
ally, if  the  amendment  had  been  disallowed  the  result  would  have 
been  barely  nominal  damages  to  a  plaintiff  entitled,  perhaps,  to  sub- 
stantial recompense  for  an  injury  to  his  property  at  a  critical  time 
in  his  affairs,  if  the  jury  should  find  the  issues  in  his  favor;  and  since 
the  defendants  had  examined  numbers  of  witnesses  and  were  before 
the  jury  with  abundant  testimony,  it  seemed  important  that  the  plain- 
tiff should  be  allowed  to  pot  his  defective  declaration  in  shape  to  sup- 
port whatever  case  he  had  made  by  his  proof.  The  amount  of  tne 
verdict  was  larger  than  the  court  had  supposed  it  would  be,  and  af- 
fords no  hope  that  the  parties,  notwithstanding  this  error,  might  ad- 
just this  litigation.  The  well-known  practice  of  the  court  not  to  dis- 
turb verdicts  fairly  rendered  makes  it  incumbent  on  the  court  to 
scrutinize  its  own  conduct  with  care  on  these  motions  for  a  new  trial, 
particularly  where  there  is  no  review  by  writ  of  error  open  to  the  par- 
ties, and,  whatever  the  verdict  may  be,  to  set  it  aside  if  there  be  sub- 
stantial error. 

The  plaintiff  chose  to  go  to  trial  on  the  declaration  as  he  had  made 
it,  after  its  defects  had  been  called  to  his  attention,  and  when,  under 
the  inconvenience  of  a  continuance,  it  might  have  been  amended  as 
he  wished.  When,  after  the  caBe  was  nearly  ended,  the  conclusion  was 
reached  that  it  was  fatally  defective,  it  was  the  defendants'  right  to 
hold  him  to  the  pleadings,  unless  he  should  take  a  nonsuit,  suffer  costs, 
and  begin  again ;  and  it  was  putting  the  defendants  to  a  disadvantage 
to  deprive  them  of  this  benefit  of  the  situation  by  allowing  the  amend- 
ment. 

Besides,  the  affidavits  show  that  there  is  other  proof  they  might 
have  had,  if  they  could  have  had  another  trial  by  forcing  the  plain- 
tiff to  a  nonsuit,  though  they  show  no  reason  for  not  having  presented 
that  proof  on  this  trial.   They  argue  that  they  need  show  np  other 
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reason  than  that,  on  the  declaration  as  it  stood,  they  needed  no  proof 
at  all,  as  nothing  but  nominal  damages  were  recoverable  against  them. 
This  is  perhaps  a  full  answer;  but,  whether  it  is  or  not,  the  allowance 
of  the  amendment  at.  that  stage  of  the  proceedings  was  erroneous  un- 
less it  had  been  accompanied  by  a  continuance  of  the  case  for  another 
trial,  or,  at  least,  a  reopening  of  it  for  an  opportunity  to  the  defend- 
ants to  introduce  further  proof  after  the  declaration  had  been  amended. 
Fowlks  v.  Long,  4  Humph.  511;  Morrow  v.  Hatfield,  6  Humph.  108; 
Smith  v.  Large,  1  Heisk.  6. 
Motion  granted. 


Obeoonian  Ry.  Co.  (Limited)  v.  Oregon  Ry.  &  Nav.  Co. 


1.  Pleading — Denial  of  Knowlkdoe  or  Information. 

A  defendant  is  not  bound  to  inform  himself  concerning  the  truth  of  an  alle- 
gation, of  which  he  never  had  any  knowledge,  before  answering  the  same; 
and  a  denial  of  any  knowledge  or  information  thereof  is  a  sufficient  denial,  and 
will  not  be  stricken  out  as  sham  unless  it  plainly  appears  that  the  same  is 
false. 

2.  Same— Frivolous  Pleading. 

A  frivolous  answer  or  defense  is  one  which  contains  nothing  that  affects  the 
plaintiff's  case,  and  may  be  stricken  out  on  motion ;  but  a  motion  to  strikeout 
for  frivolousness  is  not  well  taken  if  the  matter  included  in  it  is  material,  if 
true. 

8.  Same— Plea  in  Bar  or  Abatement. 

in  an  action  by  a  corporation  on  a  contract,  a  denial  of  its  corporate  existence 
goes  not  only  to  the  disability  of  the  plaintiff  but  to  the  cause  of  action  also, 
and  is  therefore  a  plea  or  defense  in  bar  of  the  action,  and  will  be  so  consid- 
ered, unless  expressly  pleaded  in  abatement. 
4.  Same— Estoppel  by  Contract. 

A  party  who  contracts  with  a  corporation,  as  such,  is  thereby  estopped,  in 
an  action  on  such  contract,  to  deny  its  corporate  existence  or  power  to  make 
such  contract ;  but  in  case  euch  want  of  existence  or  power  is  pleaded  as  a  de- 
fense to  such  action,  the  corporation  must  claim  the  benefit  of  the  estoppel  on 
the  record,  or  the  same  will  be  considered  waived. 
6.  Bame — Pleading  an  Estoppel. 

When  the  matter  constituting  the  estoppel — the  compact— does  not  appear 
in  the  previous  pleadings,  it  must  be  set  up  by  replication;  but  where  the  same 
does  so  appear,  the  estoppel  must  be  raised  by  demurrer. 

Action  to  Recover  Rent. 

John  W.  WhnUey  and  William  Gilbert,  for  plaintiff, 
Charles  B.  Bellinger,  for  defendant. 

Deady,  J.  This  action  is  brought  by  the  Oregonian  Railway  Com* 
pany,  (Limited,)  a  foreign  corporation  alleged  to  have  been  formed  in 
Great  Britain  under  "The  Companies'  Act  of  1862,"  against  the  Or- 
egon Railway  &  Navigation  Company,  a  domestic  corporation  formed 
under  the  general  incorporation  act  of  Oregon  of  1862,  to  recover 
the,. sum  of  $6S,131,  alleged  to  be  due  the  plaintiff  for  the  use  of  jtys 


(Circuit  Court,  D.  Oregon.   December  1, 1884.) 
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railway  in  Oregon,  commonly  called  the  "narrow  gauge"  road,  for  the 
half  year  beginning  May  15,  1884. 

It  is  alleged  in  the  amended  complaint,  filed  August  15, 1884,  that 
the  plaintiff  became  a  corporation  on  April  30,  1880,  by  certain  per- 
sons making  and  delivering  for  registry  under  the  British  act  afore- 
said a  "memorandum  of  association"  and  "articles  of  association," 
as  therein  set  forth;  that  the  defendant  became  a  corporation  nnder 
the  Oregon  act  aforesaid  on  June  13,  1879,  by  certain  persons  mak- 
ing and  filing  articles  of  incorporation  to  that  effect,  as  therein  set 
forth;  that  on  August  1,  1881,  the  plaintiff  was  the  owner  of  a  cer- 
tain railway  in  Oregon,  and  then  demised  the  same  by  a  written  in- 
strument to  the  defendant  for  the  term  of  96  years,  for  and  upon  a 
yearly  rental  of  28,000  pounds  sterling,  to  be  paid  in  half-yearly  in- 
stallments in  advance,  and  that  the  defendant,  by  its  proper  offi- 
cers, duly  executed  said  instrument,  they  being  first  thereunto  fully 
authorized  by  a  vote  of  its  directors ;  and  that  the  defendant  there- 
upon entered  into  possession  of  the  railway  and  operated  the  same, 
but  has  failed  to  pay  the  installment  of  rent  falling  due  on  May  15, 


By  the  second  amended  answer  to  this  amended  complaint,  filed 
October  18, 18S4,  the  defendant  expressly  admits  that  it  is  a  corpora- 
tion formed  under  the  laws  of  Oregon,  and  that  its  president  and  as- 
sistant secretary  signed  the  written  instrument  aforesaid,  and  that  in 
pursuance  thereof  it  entered  into  the  possession  of  said  railway  and 
operated  the  same  until  May  15,  1884,  when  it  offered  to  return  the 
same  to  the  plaintiff,  which  offer  was  declined,  and  that  it  has  since 
retained  the  possession  thereof,  only  under  a  special  agreement  with 
the  plaintiff,  not  material  to  the  present  inquiry,  and  denies  (1)  that 
the  plaintiff  is  or  ever  was  a  corporation  under  the  companies  act  of 
1862,  or  otherwise,  or  at  all;  (2)  that  the  law  of  Great  Britain  con- 
fers on  the  plaintiff  the  power  to  lease  said  railway;  (3)  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  a  memorandum 
or  articles  of  association  were  made  and  delivered  for  registry,  as  al- 
leged in  the  complaint,  or  at  all;  (4)  that  plaintiff  is  or  ever  was  au- 
thorized, to  construct,  own,  operate,  lease,  or  sell  a  railway  in  Oregon, 
or  that  it  has  ever  complied  with  the  laws  of  Oregon  on  the  subject  of 
foreign  corporations  doing  business  therein ;  (5)  that  either  the  plain- 
tiff or  defendant  ever  had  authority  to  execute  said  written  instru- 
ment, or  any  indenture  for  the  leasing  of  said  railway,  or  that  the  plain- 
tiff ever  demised  the  same  to  the  defendant;  and  (6)  that  any  sum  of 
money  is  due  the  plaintiff  from  the  defendant;  and  avers  that  it 
has  fully  paid  the  rental  provided  for  in  said  pretended  lease  for  the 
period  during  which  it  was  in  possession  of  said  railway,  to-wit,  for 
the  period  ending  May  15,  1884. 

The  plaintiff  moves  to  strike  out  his  answer  as  being  "frivolouB 
and  immaterial,"  and  for  judgment.  In  the  brief  submitted  by  coun- 
sel in  support  of  this  motion,  it  is  maintained  that  the  denials  of 
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knowledge  or  information  concerning  the  alleged  execution  and  de- 
livery of  the  memorandum  and  articles  of  association  are  insufficient, 
because  they  relate  to  matters  which  are  of  record,  and  of  which  the 
defendant  can  inform  itself,  or  to  such  things  as  are  presumptively 
already  within  its  knowledge,  and  therefore  it  is  not  at  liberty  to  con- 
trovert the  allegation  otherwise  than  by  a  positive  denial;  citing, 
Heatherly  v.  Hadley,  2  Or.  275;  State  v.  McOarry,  21  Wis.  500; 
Hance  v.  Rumming,  2  E.  D.  Smith,  48;  Curtis  v.  Richards,  9  Cal. 
88;  Nelson  v.  Murray,  23  Cal.  338;  Pom.  Eem.  §  641;  Moak's  Van 
Santv.  PI.  §  517.  But  none  of  these  authorities  go  so  far  as  to  hold 
that  because  the  subject  of  an  allegation  in  a  pleading  is  of  record, 
that  therefore  the  party  answering  or  replying  thereto  must  {jake  the 
trouble  to  inform  himself  so  as  to  be  able  to  deny  the  allegation  posi- 
tively, if  at  all.  A  party  may,  by  the  force  of  a  statute,  have  con- 
structive notice  or  knowledge  of  the  existence  and  contents  of  a  private 
writing  duly  admitted  to  record  in  a  public  registry,  but  there  is  no 
presumption  that  he  has  any  actual  knowledge  or  information  on  the 
subject,  unless  it  also  appears  that  he  had  some  connection  with  the 
transaction  contained  in  the  record  or  relation  to  the  proceeding  out 
of  which  it  grew.  The  rule  was  long  ago  stated  by  Mr.  Justice  Field 
in  Curtis  v.  Richards,  supra,  as  follows : 

"If  the  facts  alleged  are  presumptively  within  the  knowledge  of  the  de- 
fendant, he  must  deny  positively,  and  a  denial  of  information  or  belief  will 
be  treated  as  an  evasion.  Thus,  for  example,  in  reference  to  instruments  in 
writing  alleged  to  have  been  executed  by  the  defendant,  a  positive  answer 
will  alone  satisfy  the  requirements  of  the  statute.  If  the  defendant  has  for- 
gotten the  execution  of  the  instruments,  or  doubts  the  correctness  of  their 
description,  or  of  the  copies  in  the  complaint,  he  should,  before  answering, 
tako  the  requisite  steps  to  obtain  an  inspection  of  the  originals.  If  the  facts 
alleged  are  not  such  as  must  be  within  the  personal  knowledge  of  the  defend- 
ant, he  may  answer  according  to  his  information  and  belief." 

— Or,  rather,  he  may  deny  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief.  See,  also,  on  this  point,  Pom.  Bern.  §  641, 
wherein  it  is  said  in  effect  that  a  party  may  controvert  an  allegation 
by  a  denial  of  any  knowledge  or  information  thereof  whenever  such 
denial  would  not,  in  the  light  of  the  circumstances,  appear  to  be  pal- 
pably false.  / 

Now,  upon  the  facts  stated  in  this  case,  there  oan  be  no  presump- 
tion that  the  defendant  has  any  personal  knowledge  concerning  the 
existence  or  contents  of  the  documents  made  and  registered  in  Great 
Britain,  by  means  of  which  the  plaintiff  claims  to  have  become  a 
corporation.  How  can  such  presumption  arise  ?  The  defendant  was 
an  utter  stranger  to  the  proceeding,  and  there  is  no  evidence  that  it, 
or  those  who  represent  it,  and  through  whom  its  knowledge  must 
come,  ever  saw  or  examined  the  documents  for  any  purpose.  Neither 
is  a  party  under  any  obligation  to  inform  himself  concerning  any  mat- 
ter of  fact,  so  that  he  may  answer  an  allegation  relating  to  it,  posi- 
tively, unless  it  be  to  recall  and  verify  that  knowledge  or  information 
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of  the  matter  which  he  once  had  and  is  still ,  presumed  to  have,  bat 
which  may  have  become  dim  or  confused  in  his  mind  by  reason  of 
the  lapse  of  time  or  other  circumstances.  And  if  such  a  denial  is 
improperly  made,  it  may  be  stricken  out  as  sham — manifestly  false, 
in  fact.  But  it  is  not  for  that  reason  either  "frivolous"  or  "imma- 
terial." That  depends  wholly  on  the  character  of  the  allegation  de- 
nied. If  that  is  material,  the  denial  of  all  knowledge  or  information 
concerning  it  is  also  material. 

Another  ground  of  this  motion,  as  set  forth  in  the  brief,  is  that  the 
denial  of  the  plaintiff's  corporate  existence  is  a  plea  in  abatement, 
and,  being  pleaded  with  a  defense  to  the  merits,  it  is  to  be  considered 
as  waited  and  abandoned;  citing  rule  40  of  this  court;  Hopwood  v. 
Patterson,  2  Or.  49 ;  Oregon  Cent.  Ry.  Co.  v.  Wait,  3  Or.  91.  And, 
first,  it  is  not  absolutely  necessary  to  strike  out  of  an  answer  matter  in 
abatement  which  has  been  waived  by  a  snbsequent  defense,  in  the 
same  answer  or  otherwise,  to  the  merits.  Being  waived  by  such  sub- 
sequent pleading,  it  is  impliedly  out  of  the  case.  But  it  may  be  con- 
venient, particularly  in  a  doubtful  case,  to  move  to  strike  out  before 
going  to  trial,  so  as  to  ascertain  and  determine  the  material  issues  in 
the  case.  But  such  motion,  if  it  includes  the  whole  answer,  as  in 
this  case,  must  fail;  and  should,  in  my  judgment,  be  made  on  the 
ground  that  the  matter  being  waived  has  become  redundant  or  irrel- 
evant. 

There  is  no  doubt  that  the  rule  and  authorities  on  the  subject  of 
pleading  matter  in  abatement  with  matter  to  the  merits  is  as  stated 
by  counsel  for  plaintiff.  But  are  these  denials  of  the  plaintiff's  cor- 
porate existence  generally,  or  of  particular  facts  necessary  thereto,  or 
of  its  power  to  make  the  contract  in  question,  pleas  in  abatement  or 
in  bar  of  the  action  ?  These  denials  are  equivalent  to  an  allegation 
that  the  plaintiff  is  not  only  without  power  to  make  this  contract,  but 
is  really  a  fictitious  person.  A  plea  #that  the  plaintiff  is  a  fictitious 
person  is  sometimes  classed  by  the  text  writers  as  a  plea  in  abate- 
ment. 1  Chit.  PI.  482;  Gould,  PI.  c.  5,  §  38.  But  the  latter,  in  sec- 
tion 60  of  the  same  chapter,  says :  "That  the  plaintiff  never  was  in 
esse,  seems  also  to  be  a  good  plea  in  bar;  for  that  a  right  of  action 
'  should  exist  in  favor  of  an  imaginary  person  is  plainly  impossible." 

This  is  not  a  case,  where  an  admitted  cause  of  action  is  being  pros- 
ecuted in  the  name  of  a  fictitious  person,  like  Doe  v.  Penfield,  19  Johns. 
308.  In  that  case  the  fact  that  the  plaintiff  was  a  fictitious  person 
was  pleaded  in  abatement  of  the  action,  while  the  cause  of  action  or 
indebtedness  of  the  defendant  to  the  real  party  in  interest  was  not 
controverted.  But  this  is  a  case  in  which  the  cause  of  action — the 
liability  of  the  defendant — is  bound  up  in  and  dependent  upon  the 
legal  existence  of  the  alleged  plaintiff,  and  a  denial  or  defense  which 
puts  that  fact  in  issue  is  to  all  intents  and  purposes  a  plea  in  bar, 
and,  unless  expressly  pleaded  in  abatement  merely,  should  be  so  con- 
sidered. 
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It  is  also  contended  by  counsel  for  the  plaintiff  that  the  defendant, 
having  contracted  with  the  plaintiff  as  a  corporation  existing  under 
the  laws  of  Great  Britain  by  the  corporate  name  of  "The  Oregonian 
Railway  Company,  (Limited,")  for  the  lease  of  its  railway,  is  not  now 
permitted  to  deny  such  corporate  existence  or  the  power  to  make  such 
contract.  The  law  is  well  settled  that  a  person  who  contracts  with 
an  apparent  corporation  as  such  is  estopped,  when  sued  on  such  con- 
tract, to  say  that  the  plaintiff  had  no  corporate  existence  or  power  to 
make  such  contract.  A  corporation,  like  an  individual,  when  sued 
on  a  contract  may  set  up  as  a  defense  its  want  of  power  or  capacity 
to  make  such  contract ;  out  the  party  with  whom  it  contracts  cannot 
set  up  such  want  of  power  or  capacity  as  a  defense  to  an  action  by 
the  corporation  for  a  breach  thereof.  And  the  reason  of  the  distinc- 
tion is  that  legal  disability,  as  in  the  case  of  a  minor,  is  a  defense 
personal  to  the  party  who  is  under  it,  and  cannot  be  taken  advantage 
of  by  another.  ,  Cornell  v.  Springs  Co.  100  U.  8.  61;  Bigelow,  Estop, 
(3d  Ed.)  464,  465.  But,  notwithstanding  this,  the  defense  of  a  want 
of  corporate  existence  or  power,  if  made,  is  not  a  "frivolous"  one.  A 
defense  is  only  "frivolous"  when  it  contains  nothing  that  can  affect 
the  plaintiff's  case.  Withered  v.  Wiberg,  4  Sawy.  233.  But  these  de- 
nials, unless  the  plaintiff  sets  up  and  claims  the  benefit  of  the  es- 
toppel whenever  the  opportunity  occurs,  are  a  good  defense  to  the 
action.  They  are  material,  and  if  the  plaintiff  waives  the  estoppel 
and  goes  to  trial  on  the  issue  arising  thereon,  and  fails  to  prove  its 
corporate  existence  and  power,  the  verdict  and  judgment  must  go 
against  it. 

The  matter  which  may  estop  the  defendant  in  this  case  from  deny- 
ing the  corporate  existence  of  the  plaintiff  is  the  fact  of  its  contract- 
ing with  the  latter  as  such  corporation.  If  this  fact  did  not  already 
appear  in  the  oomplaint,  the  plaintiff  could  not  have  the  benefit  of  the 
estoppel,  unless  he  set  it  up  in  a  replication,  and  that  is  the  way  in 
which  the  point  is  generally  made  in  the  pleadings.  But  in  this  case, 
the  matter  which  operates  as  an  estoppel — the  contract  of  ieasing — 
is  set  forth  in  the  complaint.  In  such  case  the  defendant  may  claim 
the  benefit  of  the  estoppel  by  a  demurrer  to  the  plea,  which  contains 
the  defense  of  a  want  of  corporate  existence  or  power.  1  Chit.  634; 
Bigelow,  Estop.  (3d  Ed.)  591.  I  have  not  seen  a  precedent  of  such  a 
demurrer,  but  the  form  may  be  readily  devised  from  the  usual  repli- 
cation of  an  estoppel  to  a  plea.  The  demurrer  should  not  be  general, 
that  the  facts  contained  in  the  plea  do  not  constitute  a  defense  to  the 
action,  but  special,  and  to  the  effect  that  the  defendant  ought  not  to  be 
heard  or  allowed  to  say  or  allege  that  the  plaintiff  is  not  a  corporation, 
or  has  no  power  to  make  the  contract  sued  on,  contrary  to  its  own 
acknowledgment  and  deed  as  appears  by  the  complaint  and  as  ad- 
mitted by  the  answer.  The  first,  second,  third,  and  part  of  the  fourth 
and  fifth  of  these  denials  are  intended  to  and  do  controvert  the  cor- 
porate existence  and  power  of  the  plaintiff,  and  cannot,  therefore,  be 
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considered  frivolous;  and  the  same  may  be  said  of  the  denial  of  the 
defendant's  power  to  enter  into  this  contract.  But  the  question  of 
the  plaintiff's  corporate  existence  or  the  power  of  it  or  the  defendant 
to  execute  the  lease,  should  more  properly  be  made  by  demurrer  to 
the  complaint. 

The  denial  of  indebtedness  is  clearly  frivolous;  for,  taken  as  a 
whole,  it  only  amounts  to  an  averment  that  all  the  prior  installments 
of  rent  have  been  paid.  So  of  the  denial  that  the  plaintiff  has  com- 
plied with  the  laws  of  the  state  on  the  subject  of  foreign  corporations. 
The  act  requiring  certain  foreign  corporations  to  comply  with  certain 
provisions  thereof  before  doing  business  in  the  state,  has  no  applica- 
tion to  railway  corporations,  and  is  confined  in  its  operation  to  the 
corporations  mentioned  in  the  title  thereof.  Oregon  dsW.T.dt  I. 
Co.  v.  Rathbun,  5  Sawy.  39.  But  the  motion  to  strike  out  on  the 
ground  of  frivolousness  being  taken  to  the  whole  answer,  cannot  be 
allowed  in  part,  and  is  therefore  disallowed  altogether. 

The  defendant  also  moves  for  leave  to  file  a  third  amended  answer 
containing  the  same  matter  as  the  one  under  consideration,  with  two 
additional  affirmative  defenses.  Without  considering  its  materiality, 
I  think  proper  to  allow  it  to  be  filed,  and  thus  give  the  plaintiff  an  op- 
portunity to  meet  the  defenses  attempted  to  be  made  by  it,  in  the 
light  of  this  decision,  and  as  it  may  now  be  advised. 


1.  Conspiracy  to  Defraud  United  States— Rev.  St.  United  States,  f  6440 — 

Indictment — Demurrer.' 

Section  5440  of  the  United  States  Revised  Statutes  makes  it  a  crime  to  con- 
spire to  defraud  the  United  States  in  any  manner,  and  a  count  in  an  indictment 
is  not  demurrable  because  it  charges  a  conspiracy  without  setting  forth  the 
means  by  which  the  fraud  is  to  be  consummated. 

2.  Same — Fraudulent  Entry  of  Public  Lands— False  Affidavit*. 

A  count  in  an  indictment  under  Rev.  St.  §  5440,  charging  a  conspiracy  to  de- 
.  fraud  the  United  States  by  presenting  for  approval  to  the  register  and  receiver 
of  a  land-office  false  and  fraudulent  affidavits  and  proofs  of  settlement  and  im- 
provement under  the  pre-emption  law  of  28  persons,  stating  that  such  persons 
were  ent  tied  to  enter  public  lands,  and  had  severally  complied  with  the  pre- 
emption laws,  and  had  severally  entered  such  lands  for  their  individual  benefit 
and  not  for  speculation,  is  sufficient. 

8.  Same— Entry  for  Speculation. 

A  count  in  an  indictment  under  section  5440  of  the  United  States  Revised 
Statutes,  charging  a  conspiracy  to  defraud  the  United  States  by  hiring  28  per- 
sons  to  enter  at  a  land-office,  under  color  of  the  pre-emption  laws,  certain  pub- 
he  lands  of  the  United  States,  solely  foV  the  purpose  of  selling  the  same  on 
speculation  to  defendant,  and  L.,  and  some  other  person  to  the  grand  jury  un- 
known, is  not  demurrable. 


United  States  v.  Gprdon  and  others. 


[District  Court,  I).  Minnesota.   October  Term,  1884.) 
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Demurrer  to  Indictment  under  Section  5440  for  Conspiracy  to  De- 
fraud the  United  States. 

The  first  count  charges  a  conspiracy,  by  the  defendant  and  others, 
to  defraud,  without  setting  forth  the  means  by  which  the  fraud  is  to 
be  consummated.  The  second  count  charges  a  conspiracy  to  defraud 
the  United  States  by  presenting  for  approval  to  the  register  and  re- 
ceiver of  the  Duluth  land-office  false  and  fraudulent  affidavits  and 
proofs  of  settlement  and  improvement  under  the  pre-emption  law  of 
28  persons ;  such  affidavits  falsely  state  that  said  persons  were  qual- 
ified to  enter  publio  land  under  the  pre-emption  laws,  and  that  they 
had  severally  complied  with  the  pre-emption  laws,  and  that  they 
had  severally  entered  such  lands  for  their  individual  benefit  and  not 
for  purposes  of  speculation.  The  third  count  charges  a  conspiracy 
to  defraud  the  United  States  by  hiring  28  persons  to  enter  at  the 
Duluth  land-office,  under  color  of  the  pre-emption  laws,  certain  public 
lands  of  the  United  States  solely  for  the  purpose  of  selling  the  same 
on  speculation  to  the  defendant  and  one  Albion  K.  Lovejoy.  The 
fourth  count  is  similar  to  the  third,  except  that  it  charges  that  the 
land  was  to  be  entered  for  the  purpose  of  selling  the  same  on  specu- 
lation to  the  defendant  Gordon,  Albion  K.  Lovejoy,  and  some  other 
person  to  the  grand  jury  unknown.  In  each  count  the  land  is  de- 
scribed as  being  4,480  acres  in  township  03  N.  range  16  W.,  accom- 
panied by  the  allegation  that  a  more  particular  description  is  un- 
known to  the  grand  jury.  A  large  number  of  overt  acts,  identically 
described,  follow  each  count. 

C.  A.  Congdon,  Asst.  U.  S.  Atty.,  for  the  United  States. 

II.  L.  Gordon,  in  personam. 

Nelson,  J.  The  three  counts  in  the  indictment  charge  that  the 
defendant,  with  others,  conspired  to  defraud  the  government  out  of  cer- 
tain publio  lands.  There  is  no  separate  and  distinct  offense  charged. 
The  second  and  third  counts  allege  the  means  which  the  defendant 
intended  to  use  to  consummate  the  fraud.  This  mode  of  pleading  is 
not  objectionable,  and  the  demurrer  cannot  be  sustained  for  the  rea- 
sons assigned :  that  separate  and  distinct  offenses  are  charged.  The 
first  count  is  good.  The  section  of  the  statute  (5440)  makes  it  a 
crime  to  conspire  to  defraud  the  United  States  in  any  manner,  and 
the  cases  cited  from  the  state  courts  which  hold  that  a  conspiracy  to 
defraud  is  not  criminal,  unless  it  is  a  conspiracy  to  defraud  in  a  man- 
ner made  criminal  by  statute,  have  no  application  to  indictments 
under  section  5440.  It  is  is  immaterial  what  means  were  used  to 
defraud,  as  it  is  criminal  to  conspire  to  defraud  the  United  States 
in  any  manner  or  for  any  purpose,  and  the  court  does  not  care  to 
know  whether  the  modes  adopted  to  accomplish  the  end  proposed  is 
made  criminal  or  not.  The  second  count  is  sufficiently  clear  in  its 
statements,  and  the  acts  which  it  is  alleged  the  defendant  conspired 
to  do  would  defraud  the  government.  Each  count  is  followed  by 
allegation  of  a  large  number  of  acts  done  in  pursuance  of  and  to  effect 


Digitized  by 


252 


FEDERAL  REPORTER. 


the  object  of  the  conspiracy,  and  these  allegations  are  identical.  I 
think  the  lands  are  sufficiently  described,  and  the  defendant  is  rea- 
sonably informed  of  the  particular  instances  intended  and  referred 
to.  The  third  count  is  good.  It  charges  with  sufficient  particularity  < 
that  the  defendant,  with  others,  conspired  to  defraud  the  government 
out  of  the  land  by  a  pretended  compliance  with  the  pre-emption  laws 
at  the  Duluth  land-office,  in  which  district  the  lands  were  situated. 
The  fourth  count  is  good.  It  charges  that  the  defendant  and  others 
conspired  to  defraud  the  government  out  of  the  lands  by  a  pretended 
compliance  with  the  pre-emption  laws,  for  the  purpose  of  selling  them 
to  the  defendant.  It  charges  a  contrivance  to  secure  the  privilege 
of  pre-emption,  and  a  combination  to  defraud  the  government. 
Demurrer  is  overruled,  with  leave  to  plead. 


Everest  v.  Buffalo  Lubricating  Oil  Co.,  (Limited.) 


Patents  for  Inventions— Rehearing — Surprise. 

A  party  cannot  obtain  a  rehearing  by  asserting  that  the  conduct  of  his  ad- 
versary's counsel  upon  the  argument  was  different  from  what  he  had  antici- 
pated, and  that  he  was  surprised  because  the  attack  came  from  an  unexpected 
quarter. 

Motion  for  Eehearing. 

A  rehearing  is  asked  by  defendant  upon  the  following  grounds : 
First,  the  complainant,  having  declared  upon  two  patents  known  as 
the  "distillation"  and  "fire-test"  patents,  and  having  on  the  argument 
withdrawn  the  former  from  the  consideration  of  the  court,  the  defend- 
ant was  taken  by  surprise,  supposing  that  the  main  reliance  of  the 
complainant  would  be  upon  the  patent  thus  abandoned ;  second,  little 
attention  was  given  in  the  progress  of  the  cause  to  the  fire-test  patent, 
(the  one  sustained,)  for  the  reason  that  it  was  believed  by  the  defend- 
ant to  be  invalid  for  want  of  invention ;  the  effort  of  the  defense  was, 
therefore,  mainly  directed  to  the  overthrow  of  the  distillation  patent; 
third,  considerations  of  an  important  and  controlling  character  bear- 
ing upon  the  construction  of  the  fire-test  patent  and  the  defense  of 
lack  of  invention  and  novelty  have  failed  to  come  to  the  attention  of 
the  court. 

Corlett  d  Hatch  and  James  A.  Allen,  for  petitioner. 
T.  G.  Outerbridge,  for  complainant. 

Coxe,  J.  The  defendant  does  not  present  a  oase  for  a  rehearing. 
The  petition,  when  analyzed,  is  reduced  to  two  main  propositions — 
First,  the  defendant  assumed  that  complainant  would  not  make  a  seri- 
ous effort  to  sustain  the  fire-test  patent,  and  was  thus  misled ;  and, 


(Circuit  Court,  N.  D.  New  York.  November  29,  1884.) 
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second,  the  construction  placed  npon  the  patent  by  the  defendant  is 
the  correot  one,  and  the  court  should  have  taken  this  view,  holding 
the  patent  void  for  want  of  novelty.  Neither  is  sufficient.  There 
would  be  no  end  to  litigation  if  a  party  could  obtain  a  new  trial  by 
the  Bimple  assertion  that  the  oonduct  of  his  adversary's  counsel  upon 
the  argument  was  different  from  what  he  had  anticipated,  and  that 
he  was  surprised  because  the  attack  came  from  an  unexpected  quarter. 

It  will  be  observed  that  the  defendant  nowhere  alleges  that  the  com- 
plainant or  his  counsel  said  or  did  anything  to  mislead  or  to  induce 
the  belief  that  they  did  not  intend  to  rely  upon  the  fire-test  patent. 
Neither  can  it  be  successfully  maintained  that  defendant's  mistake 
in  this  regard  influenced  it  to  relax  its  efforts.  There  is  no  pretense 
that  evidence  has  been  omitted  or  overlooked,  that  new  proof  could 
now  be  introduced,  or  that  the  defense  could  be  strengthened  in  any 
way. 

If  it  could  be  shown  that  the  court  had  mistaken  the  facts,  or 
manifestly  misapprehended  the  law,  it  might  be  sufficient  for  a  re- 
hearing. But  the  fact  that  the  defendant  and  his  counsel  think  the 
decision  erroneous  is  not  enough,  for  unfortunately  it  seldom  ocours 
that  the  court  and  the  counsel  for  the  unsuccessful  party  are  in  perfect 
accord  in  their  views  regarding  the  case.  For  errors  in  judgment 
ample  remedy  is  provided  by  appeal. 

I  think  I  am  correct  in  saying  that  no  new  proposition  is  now  ad- 
vanced. Every  point  was  pressed  upon  the  court  with  much  learn- 
ing and  ability  in  an  argument  lasting  over  two  hours,  and  was  care- 
fully considered  before  a  conclusion  was  reaohed.  The  opinion  then 
formed  has  remained  unchanged.  It  was  expressed  not  without  hes- 
itation. I  thought  it  a  doubtful  case ;  I  think  so  still.  But  I  am  also 
convinced  that  it  is  peculiarly  a  case  where  the  doubt  should  be  re- 
solved in  favor  of  the  patent.    Rehearing  denied. 


L  Admtraltt — Monet  Advanced  to  Pat  Off  Liens. 

Money  advanced  upon  the  credit  of  tbe  boat,  to  pay  off  claims  of  a  maritime 
nature,  entitled  to  liens  either  by  the  general  maritime  law  or  by  state  stat- 
ute, and  actually  used  for  that  purpose,  are  entitled  to  the  same  rank,  upon 
distribution,  as  the  claims  which  were  thus  paid  off.  And  this  lion  is  not  lost 
by  the  fact  that  the  master  flrst  obtained  money  of  A.  for  such  purpose,  and 
subsequently  borrowed  money  of  B.  and  repaid  A.  B.  occupies  the  same  po- 
sition which  A.  held. 
2.  Sake— Stalenebs  of  Claims— Lapse  of  Time— Otheb  Circumstances. 


There  is  no  inflexible  rule  in  river  navigation  fixing  the  length  of  time  that 
must  elapse  to  cause  a  claim  to  become  stale.   But  where  creditors  were  ac- 

l  Reported  by  J.  C.  Harper,  Esq.,  of  the  Cincinauti  bar. 


The  Thomas  Sherlock.1 


(DMr't*  Court,  S.  D.  Ohio,  W.  D.   August,  1884.) 
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quainted  with  the  financial  condition  of  a  boat,  knew  her  to  he  insolvent,  had 

abundant  opportunities  of  enforcing-  their  claims,  and  knew  that  others  were 
giving  her  credit,  and  yet  continued  to  give  her  additional  credit,  and,  upon 
sale  and  distribution  of  proceeds,  there  is  not  sufficient  to  pay  all  claims  in  full, 
held,  that  claims  more  than  six  months  old,  of  such  creditors,  are  stale. 

In  Admiralty. 

The  steamer  Thomas  Sherlock  was  enrolled  in  the  port  of  Cincin- 
nati, her  registered  owners  being  James  Nichols  and  Ada  Saville,  the 
former  being  master  and  managing  owner.  The  boat  traded  between 
Cincinnati  and  New  Orleans,  and  was  libeled  Jane  28,  1883,  at  the 
port  of  Cincinnati,  on  the  claim  for  seamen's  wages.  Intervening 
libels  were  filed  in  behalf  of  numerous  creditors,  among  whom  were 
Parker,  Wise  &  Co.,  A.  L.  Saville,  (father  of  the  aforesaid  Ada  Sa- 
ville,) and  the  Eureka  Insurance  Company,  all  of  Cincinnati.  The 
boat  was  sold  and  the  proceeds  placed  in  the  registry  of  the  court. 
The  only  claims  disputed  were  those  of  the  three  interveners  already 
named,  to- wit :  Parker,  Wise  &  Co.,  $2,733.40  for  stores,  and  $1,053 
for  moneys  advanced;  A.  L.  Saville,  $2,615  for  moneys  advanced; 
and  the  Eureka  Insurance  Company,  $1,500,  also  for  moneys  ad- 
vanced. 

Bate  man  d-  Harper,  for  libelants  and  sundry  intervenors. 

Moulton,  Johnson  db  Levy,  Wm.  H.  Jones,  Lincoln  dt  Stephens,  and 
Rankin  D.  Jones,  for  sundry  intervenors. 

Sage,  J.,  (orally.)  This  cause  is  before  the  court  on  the  applica- 
tion of  sundry  intervenors  for  a  final  distribution  of  the  fund  in  the 
registry,  which,  it  seems,  is  not  sufficient  to  pay  all  the  claims  in 
full.  All  the  undisputed  claims  being  clearly  maritime  in  their  char- 
acter, and  being  shown  by  the  testimony  to  be  correct,  are  hereby 
allowed,  and  I  proceed  to  consider  the  only  claims  which  have  been 
disputed. 

The  claim  of  Parker,  Wise  &  Co.  consists  of  two  parts:  First, 
$2,733.40  on  a  running  account  for  stores  furnished  the  boat  in  her 
home  port  from  May  13,  1882,  up  to  the  date  of  her  seizure,  in  June, 
1883;  second,  $1,053,  moneys  advanced  the  boat  to  defray  her  nav- 
igating expenses.  I  am  satisfied,  from  an  examination  of  the  testi- 
mony, that  this  claim  is  correct.  It  has  been  urged,  however,  that 
no  lien  exists  in  favor  of  the  advances  made  by  these  intervenors, 
and  the  attention  of  the  court  has  been  drawn  to  the  case  of  The 
Guiding  Star,  9  Fed.  Rep.  521,  in  support  of  this  position.  That  case, 
clearly,  is  not  applicable  here.  In  that  case  the  testimony  showed  that 
the  advances  were  made  for  meeting  what  the  master  called  "the  gen- 
eral expenses  of  the  boat."  These  expenses  included  a  variety  of 
claims :  some  maritime,  and  entitled  to  liens ;  others,  non-maritime, 
and  having,  therefore,  no  liens.  The  testimony  further  showed  that 
the  parties  making  the  advances  were  aware  that  the  same  were  being 
applied  to  these  miscellaneous  claims,  and  the  master  was  unable,  ex- 
cepting in  one  instance,  to  state  how  much  of  each  advance  had  been 
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applied  to  pay  maritime  claims,  and  how  much  to  non-maritime 
claims.  For  this  reason  the  court  refused  to  declare  a  lien  in  favor 
of  advances  made  under  such  circumstances,  but  stated  that  had  the 
testimony  shown  what  specific  portion  of  such  "general  expenses" 
was  maritime,  a  lien  to  that  extent  would  have  been  declared.  This 
we  consider  to  be  the  correct  rule  in  admiralty. 

In  the  case  at  bar,  however,  no  such  difficulty  exists.  The  testi- 
mony shows  specifically  to  what  purposes  the  advances  made  by' 
Parker,  Wise  &  Co.  were  applied.  These  purposes  were  all  maritime 
in  their  character,  entitled  under  the  state  water-craft  law  (which  is  ' 
recognized  in  admiralty)  to  liens,  and  the  advances  made  for  these 
purposes  are  entitled  to  liens  of  the  same  rank  and  character  as  the 
purposes  themselves.  The  claim  of  the  Eureka  Insurance  Company 
is  for  $1,500,  advanced  under  the  following  circumstances:  Jesse 
K.  Bell  was  the  boat's  agent  at  New  Orleans  for  the  purpose  of  col- 
lecting freight,  and  of  soliciting  trade  for  her.  Capt.  Nichols,  in 
order  to  meet  the  ordinary  running  expenses  of  the  boat,  had,  when 
at  Cincinnati,  overdrawn  on  Bell  to  the  amount  of  $1,500.  Bell,  a 
few  weeks  afterwards,  drew  on  Nichols  for  that  amount,  and  the  lat- 
ter, in  order  to  meet  this  draft,  borrowed  $1,500  from  the  Eureka 
Insurance  Company,  of  Cincinnati,  giving  the  boat's  note  for  the 
same.  It  is  contended  that  for  a  loan  made  under  such  circum- 
stances no  lien  exists  in  admiralty.  In  this  proposition  I  cannot  ac- 
quiesce. The  money  originally  obtained  from  the  draft  on  Bell  was 
used  to  defray  the  navigating  expenses  of  the  boat,  and  I  see  no  rea- 
son why  the  money  borrowed  from  the  Eureka  Insurance  Company 
for  the  purpose  of  repaying  Bell  should  not  be  entitled  to  a  lien  in 
admiralty. 

The  claiiri  of  A.  L.  Saville,  amounting  to  $2,615,  is  mostly  for  ad- 
vances made  by  him  at  various  times  to  pay  for  repairs  and  supplies 
furnished  to  the  boat  in  her  home  port.  It  is  contended,  however, 
by  counsel  representing  some  of  the  other  intervenors,  that,  although 
Ada  Saville  was  the  registered  half-owner  of  the  Sherlock,  she  was 
but  nominal  owner, — her  father,  A.  L.  Saville,  being  the  actual  owner. 
If  this  contention  be  true,  then,  clearly,  the  claims  of  A.  L.  Saville 
have  no  standing  in  this  court.  Considerable  testimony  has  been 
taken  on  this  point,  but,  after  a  careful  examination  of  the  same,  I 
have  come  to  the  conclusion  that  he  was  not  the  actual  part  owner 
of  this  boat.  His  claim  is  therefore  allowed,  so  far  as  that  point  is 
concerned.  But  the  objection  that  they  are  stale  has  been  raised  in 
connection  with  some  of  these  claims.  The  claim  of  Parker,  Wise  & 
Co.  for  stores  furnished  the  boat,  dates,  for  its  first  item,  October  25, 
1882,  and  continues  up  to  the  boat's  seizure,  while  the.advances  made 
by  A.  L.  Saville  oover  a  period  of  more  than  two  years  preceding  her 
seizure.  No  one  will  contend  that  persons  can,  for  an  indefinite  pe- 
riod, credit  a  boat,  without  enforcing  their  claims  when  they  have 
opportunity  to  do  so,  and  thus  allow  liens  to  so  accumulate  as  to  de- 
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prive  subsequent  creditors  of  all  bat  nominal  seonritj  for  such  credit 
as  they  may  give  the  boat.  Some  limit  should  be  adopted,  and,  hav- 
ing examined  the  cases  bearing  on  this  point,  I  have  concluded  that, 
so  far  as  the  claims  of  Parker,  Wise  &  Co.  and  of  A.  L.  Saville  are 
concerned,  all  portions  of  the, same  covering  advances  made  and 
stores  furnished  prior  to  December  1,  1882,  which  extend  back 
about  six  months  from  the  date  of  the  boat's  seizure,  should  be  re- 
jected as  stale.  The  sum  now  in  the  registry  of  the  court  not  being 
sufficient  to  pay  all  claims  in  full,  this  ruling  will  result,  according 
to  my  calculation,  in  excluding  about  $170  from  the  claim  of  Parker, 
Wise  Co.,  and  about  $1,400  from  that  of  A.  L.  Saville. 

Mr.  Wm.  H.  Jones.  "Am  I  to  understand  your  honor  as  laying 
down  a  general  rule  for  this  court  that  hereafter  all  maritime  claims 
which  have  accrued  more  than  six  months  previous  to  the  libeling  of 
a  boat  shall  be  declared  stale,  and  that  subsequent  olaims  shall  have 
priority  of  rank  over  the  same  ?" 

The  Court.  "No;  it  is  not  my  intention  to  make  that  period  the 
limit  in  all  oases.  In  the  case  at  bar  the  testimony  satisfies  me  that 
Parker,  Wise  &  Co.  and  A.  L.  Saville,  during  all  the  time  they  bad 
dealings  with  the  Sherlock,  were  acquainted  with  her  financial  con- 
dition. The  boat  traded  between  this  oity  and  New  Orleans,  and 
was  frequently  here.  These  two  interveners,  therefore,  had  abundant 
opportunity  to  enforce  their  claims.  Although  they  knew  that  the 
boat  was  practically  insolvent,  they  took  no  steps  whatever  looking 
toward  the  enforcement  of  their  claims,  but  continued  to  give  the 
boat  additional  credit,  knowing  that  others  were  doing  the  same  thing. 
Under  such  circumstances,  claims  more  than  six  months  old  should 
be  declared  stale.  There  may  be  cases  in  whioh  a  longer  time  would 
be  recognized.  It  Bhould  depend  upon  the  circumstances  of  the  par- 
ticular case." 


As  to  money  advanced,  see  The  Guiding  Star,  (on  appeal,)  18  Fed.  Rep. 
268.  As  to  claims  become  stale,  see  Coburn  v.  Factors'  &  Traders1  Ins.  Co. 
20  Fed.  Rep.  644;  The  Arcturus,  18  Fed.  Rep.  748,  746.— {Rep. 
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,  Badger  v.  Mulville. 


{Circuit  (hurt,  8.  D.  New  York.   November  17, 1884.) 


Removal  of  Cause— Time  of  Application. 

A  cause  cannot  be  removed  from  a  state  court  after  the  term  at  which  It  stood 
for  trial,  although  the  exigencies  of  the  business  of  the  court  at  that  term  were 
such  that  it  could  not  be  reached. 

Motion  to  Remand  Cause. 
Wm.  W.  Badger,  in  person. 
G.  A.  Siexas,  for  Mulville. 

Wheeler,  J.  This  cause  stood  for  trial  at  the  September  term  of 
the  city  court.  It  was  not  removable  at  a  subsequent  term,  although 
the  exigencies  of  the  business  of  the  court  at  that  term  were  such 
that  it  could  not  be  reached.  The  motion  to  remand  is  granted,  with 
costs. 


Removal  of  Cause — Citizenship. 

Where  the  controversy  is  wholly  between  citizens  of  different  states,  although 
not  wholly  between  citizens  of  the  state  where  the  suit  is  brought  and  citizens 
of  other  states,  and  the  party  petitioning  for  removal  appears  from  the  plead- 
ings to  be  actually  interested  in  the  controversy,  the  case  may  be  removed, 
under  section  2  of  the  act  of  1875,  on  petition  by  him  alone. 

Motion  to  Eemand. 

Wm.  J.  Lipman,  for  Crine. 

Wheeler,  J.  The  pleadings  do  not  show  the  citizenship  of  the 
parties.  The  petition  for  removal  shows  that  the  plaintiffs  are  all 
citizens  of  Pennsylvania;  that  the  petitioning  defendant  is  a  citizen 
of  Massachusetts,  and  the  other  defendants  are  citizens  of  New  York. 
The  controversy  is  therefore  wholly  between  citizens  of  different 
states,  although  not  wholly  between  citizens  of  the  state  where  the 
suit  was  brought  and  citizens  of  other  states.  The  petitioning  de- 
fendant appears  from  the  pleadings  to  be  actually  interested  in  the 
controversy.  Under  the  act  of  1875,  "either  one  or  more  of  the  plain- 
tiffs or  defendants,  actually  interested  in  such  controversy,  may  re- 
move said  suit."  Supp.  Rev.  St.  p.  174,  §  2.  Accordingly,  this  suit 
was  properly  removed  by  the  petitioning  defendant  alone.  Barney  v. 
Latham,  103  U.  S.  205;  Kerling  v.  Cotzhausen,  16  Fed.  Rep.  705; 
Mother  v.  St.  Louis,  etc.,  Ry.  Co.  19  Fed.  Rep.  849. 

The  motion  to  remand  is  denied. 


Gbtndbod  and  others  v.  Urine  and  others. 


(Circuit  Court,  8.  D.  New  York.   December  4,  1884.) 
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Curry  and  others,  Assignees,  etc.,  v.  Lloyd  and  others. 

(DMrict  Court,  W.  D.  Pennsylvania.    September  8, 1884.) 

1.  Bankruptcy— Equity  of  Creditors. 

Creditors  ecu  work  out  equities  only  through  the  rights  of  the  parties  where 
there  is  no  fraud. 

2.  Same — Erection  of  Dwelling  for  Bon — Charge  on  Land. 

A  banker,  at  a  time  wben  he  was  entirely  free  from  pecuniary  embarrass- 
ment, and  apparently  possessed  of  abundant  means  of  his  own,  without  fraudu- 
lent or  wrongful  intent  voluntarily  erected  a  dwelling-house  upon  his  son's 
land  without  request  of  the  son,  who  innocently  acquiesced  in  the  gratuitous 
act  of  his  father,  believing  him  to  be  a  man  of  great  wealth.  The  father  sus- 
pended about  the  time  the  building  was  completed,  in  consequence  of  a  general 
financial  panic,  and  he  was  subsequently  adjudged  a  bankrupt.  Upon  a  bill 
filed  by  his  assignees,  held,  that  the  voluntary  expenditure  so  made  by  the  father 
was  not  a  ground  for  charging  the  son  or  his  land. 
8.  Bamk— Equitable  Relief  Decree  able  Under  General  Prayer. 

A  bill  in  equity  charged  that,  in  pursuance  of  a  fraudulent  conspiracy  be- 
tween grantor  and  grantee  to  defraud  the  creditors  of  the  former,  a  voluntary 
deed  of  conveyance  of  land  was  made  and  subsequent  improvements  put 
thereon  by  tbe'grantor,  and  the  specific  prayers  of  the  bill  were  that  the  deed 
be  declared  null  and  void  as  against  the  creditors  of  the  grantor,  and  for  the 
reconveyance  of  the  land  and  an  account  of  rents.  The  proofs  did  not  sustain 
any  of  the  allegations  of  fraud,  and  it  appeared  that  the  deed  of  conveyance 
was  for  a  valuable  and  adequate  consideration.  Held  that,  under  the  prayer 
for  general  relief,  compensation  for  the  value  of  the  improvements  was  not  de- 
crecable. 

4.  Same — Dealings  between  Parent  and  Child. 

Business  dealings  between  parents  and  children,  or  near  relatives,  are  to  he 
treated  as  are  the  transactions  of  other  people,  and  if  the  bona  fides  thereof  is 
attacked  the  fraud  alleged  must  be  proved. 

In  Equity. 

George  M.  Reade  and  George  Shims,  Jr.,  for  complainants. 

Samuel  S.  Bbair  and  John  M.  Kennedy,  for  respondents. 

Acheson,  J.  For  many  years  prior  to  the  transactions  out  of  which 
this  litigation  arose,  William  M.  Lloyd  was  a  banker  of  good  financial 
repute.  He  individually  carried  on  the  banking  business  under  the 
style  of  Wm.  M.  Lloyd  <fe  Co.,  at  Altoona,  Pennsylvania,  his  place  of 
residence,  and  in  the  name  Lloyd  &  Co.,  at  Ebensburg,  Pennsylvania ; 
and  he  was  also  a  partner  in  the  banking  firms  of  Lloyd,  Caldwell 
&  Co.,  at  Tyrone,  Pennsylvania;  of  Lloyd,  Huff  &  Co.,  at  Latrobe 
and  Greensburg,  Pennsylvania;  and  of  Lloyd,  Hamilton  &  Co.,  at  New 
York  city.  His  credit  stood  very  high,  and  was  undoubted  until  after 
the  financial  crisis  which  came  upon  the  country  in  the  fall  of  1873. 

On  the  thirtieth  of  October  of  that  year  he  was  compelled  to  sus- 
pend; his  financial  difficulties,  it  would  seem,  having  their  origin  in 
the  New  York  house.  He  soon  submitted  a  statement  of  his  affairs 
to  his  creditors,  who,  at  a  general  meeting,  granted  him  an  extension 
for  one,  two,  three,  and  four  years.  Such  was  the  confidence  felt  in 
his  ability  to  pay  under  the  extension  that  his  neighbors  in  large 
numbers  became  his  guarantors  in  different  sums,  the  aggregate  amount 
being  $425,000.    He  resumed'business  on  February  2,  1874. 
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He  paid  the  first  installment  of  his  extended  debts,  bnt  about  the 
middle  of  August,  1875,  suspended  business  a  second  time.  On  Sep- 
tember 18, 1875,  he  executed  a  deed  of  voluntary  assignment  for  the 
benefit  of  his  creditors.  On  November  11, 1875,  certain  of  his  cred- 
itors filed  a  petition  to  have  him  adjudged  a  bankrupt,  and  he  was  so 
adjudged  June  24, 1878.  This  suit  is  by  his  assignees  in  bankruptcy. 
The  subject-matter  of  the  bill  is  real  estate,  alleged  to  have  been  dis- 
posed of  by  Mr.  Lloyd  in  fraud  of  his  creditors,  and  personal  estate, 
viz.,  mortgages,  etc.,  alleged  to  have  been  transferred  by  him,  either 
in  fraud  of  his  creditors  or  by  way  of  unlawful  preferential  payments. 
The  contest,  however,  is  narrowed  down  to  the  real  estate,  the  other 
claims  having  been  abandoned,  or  not  being  pressed.  The  principal 
matter  in  controversy,  and  that  to  which  most  of  the  evidence  relates, 
is  a  piece  of  land  in  the  suburbs  of  the  city  of  Altoona,  having  thereon 
erected  a  stone  dwelling-house  and  other  improvements.  The  third 
and  fourth  paragraphs  of  the  bill  concern  this  property. 

The  third  paragraph,  in  substance,  charges  that  William  M.  Lloyd, 
being  insolvent,  on  November  11,  1871,  made  a  fraudulent  gift  of 
said  land,  by  deed  of  conveyance,  to  his  son  John  Lloyd,  one  of  the 
defendants,  with  intent  to  defraud  his  creditors,  whioh  gift  John  ac- 
cepted, with  the  like  fraudulent  intent;  and  that  the  secret  purpose 
of  both  was  that  John  should  hold  the  land  for  the  benefit  of  William 
M.  Lloyd  and  his  family,  or  for  the  joint  benefit  of  the  father  and 
son.  The  substance  of  the  charge  in  the  fourth  paragraph  is  that 
William  M.  Lloyd,  being  insolvent,  and  acting  in  collusion  with  his 
son  John,  with  intent  to  defraud  his  creditors,  and  in  pursuance  of  a 
fraudulent  agreement  between  him  and  John,  erected  a  stone  dwell- 
ing, with  other  improvements,  upon  said  land,  at  a  cost  of  from 
$40,000  to  $50,000,  "and  that  said  conveyance  was  made,  and  the 
said  large  and  valuable  improvements  put  thereon,  in  order  to  pre- 
vent the  just  creditors  of  the  said  William  M.  Lloyd  from  having  the 
benefit  of  the  money  expended  in  the  purchase  of  the  said  land,  and 
expended  upon  the  buildings  and  in  making  the  improvements  put 
upon  the  said  land."  The  specific  prayers  of  the  bill  are  that  the 
deed  of  conveyance  may  be  adjudged  null  and  void,  and  John  Lloyd 
be  decreed  to  convey  to  the  plaintiffs  the  land  "and  improvements 
thereon,"  and  for  an  account  of  rents. 

The  answer  traverses  all  the  allegations  of  fraud;  admits  a  convey- 
ance on  November  11,  1871,  but  denies  that  it  was  voluntary;  al- 
leges it  was  made  in  execution  and  performance  of  a  contract  between 
William  M.  Lloyd  and  John  Lloyd,  made  in  1866,  and  sets  up,  in 
substance,  the  faots  about  to  be  stated. 

In  the  year  1865  John  Lloyd,  then  aged  24  }'ears,  who  previously 
was  a  clerk  in  the  banking-house  of  William  M.  Lloyd  &  Co.,  re- 
moved from  Altoona  to  the  state  of  Tennessee,  where  he  settled  and 
engaged  in  the  business  of  farming  and  fruit  culture,  near  the  city 
of  Nashville,  upon  a  farm  which  he  had  bought  with  means  given 
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him  by  hjs  father.  It  cannot  be  doubted  that  the  latter  was  then 
abundantly  able  to  make  such  a  gift,  and  the  good  faith  of  that  trans- 
action is  unassailable.  William  M.  Lloyd  and  John  Lloyd  both  tes- 
tify that  in  the  year  1866  the  former,  who  then  owned  nearly  the 
entire  stock  of  the  First  National  Bank  of  Altoona,  wrote  to  John 
proposing  that  he  should  give  up  his  business  in  Tennessee  and  return 
to  Aitoona  and  take  the  cashiership  of  the  bank,  and,  as  an  induce- 
ment to  John  to  do  so,  offered  to  procure  for  and  give  him,  in  addi- 
tion to  his  salary  as  cashier,  the  land  here  in  question,  and  that 
John,  by  letter,  accepted  his  father's  proposition.  These  letters  are 
not  produced,  but  there  is  sufficient  proof  of  their  loss.  And  I  may 
as  well,  at  this  point,  say  that  it  does  not  strike  me  as  suspicious  or 
surprising  that  they  were  not  preserved,  in  view  of  the  mutual  confi- 
dence subsisting  between  the  father  and  son.  Moreover,  after  the 
deed  was  executed  there  was  no  reason  for  preserving  them. 

The  testimony  of  the  Lloyds,  father  and  son,  in  respect  to  the  con- 
tract between  them,  is  corroborated  by  that  of  S.  C.  Baker.  The  land 
in  controversy  is  part  of  the  Beal  farm,  which  William  M.  Lloyd, 
Thomas  McCauley,  and  Mr.  Baker  jointly  acquired  in  April,  1866; 
and  these  three  were  the  grantors  to  John  Lloyd  in  the  deed  of  No- 
vember 11,  1871,  conveying  him  the  land.  Now,  referring  to  that 
conveyance,  Mr.  Baker  testifies:  "Years  before,  there  was  an  under- 
standing between  the  three  of  us  that  William  M.  Lloyd  was  to  have 
that  property  for  his  son  John,  who  was  then  in  the  south."  It  is 
here  worthy  of  mention  that  Thomas  McCauley  had  died  before  the 
testimony  in  this  case  was  taken.  It  is  shown  that  as  soon  as  John 
Lloyd  could  get  ready  to  leave  Tennessee  he  did  so,  and  he  returned 
to  Altoona  in  the  spring  of  1867.  He  was  immediately  thereafter 
elected  to  the  cashiership  of  the  said  bank,  accepted  the  position,  and 
entered  upon  the  discharge  of  his  duties,  and  has  ever  since  contin- 
ued in  the  cashiership. 

The  testimony  of  William  M.  Lloyd  and  John  Lloyd  is  strongly 
confirmed  by  what  occurred  immediately  after  John's  return  to  Al- 
toona, and  subsequently;  the  facts  about  to  be  stated  being  shown  by 
indubitable  evidence.  About  the  first  of  April.  1867,  John  entered 
into  exclusive  possession  of  the  land  in  question.  The  Beal  man- 
sion stood  on  the  land,  and  John  occupied  it  until  the  fall  of  1867, 
when,  finding  the  house  uncomfortable  on  account  of  its  dilapidated 
condition,  he  moved  out.  He  then  leased  it  to  a  tenant,  and  it  was 
leased  by  him  to  successive  tenants,  who  occupied  it  until  some  time 
in  1872.  In  1868  he  put  a  fence  around  the  land,  except  on  the  side 
next  his  father's  homestead  property.  Besides  fencing,  he  ditched 
the  land,  and  planted  trees  on  it.  His  improvements,  down  to  the 
date  of  his  deed,  (November  11,  1871,)  had  cost  him  from  $1,700  to 
$2,000,  while  the  rent  he  received  was  trifling.  The  land  was  as- 
sessed to  John  Lloyd  in  1868  and  thereafter,  and  the  taxes  paid  by 
him,  except  that,  by  some  mistake,  it  was  omitted  from  the  trien- 
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nial  assessment  of  1871,  and  no  taxes  were  paid  by  any  one  on  the 
land  during  that  year  and  the  two  succeeding  years.  Bnt  afterwards 
it  was  assessed  to  and  the  taxes  were  paid  by  him.  As  early  as 
1870  this  land  appeared  platted  on  a  public  map  of  the  city  of  Al- 
toona  with  John  Lloyd's  name  thereon  as  owner.  This  map  was  in 
common  use  in  the  city  of  Altoona  among  conveyancers  and  others, 
and  was  hung  up  in  public  places.  On  the  twenty-fourth  and  twenty- 
fifth  of  August,  1871,  James  L.  Given,  a  surveyor,  surveyed  the  land 
for  John  Lloyd,  and  on  October  5,  1871,  gave  him  a  plat  of  survey 
showing  the  courses  and  distances,  and  the  exact  area,  viz.,  26  acres 
and  140  4-10  perches;  and  on  November  11,  1871,  William  M. 
Lloyd,  Thomas  McCauley,  and  S.  C.  Baker  executed  and  delivered  to 
John  Lloyd  a  deed  for  the  land,  according  to  the  plat  of  Given's  sur- 
vey, for  the  expressed  consideration  of  $4,719.  In  accounting  with 
Thomas  McCauley  and  S.  C.  Baker,  his  co-owners  of  the  Beal  farm, 
William  M.  Lloyd  settled  for  this  land  at  the  same  rate  (with  inter- 
est added)  at  which  they  bought  the  farm  in  the  spring  of  1866;  a  cir- 
cumstance confirmatory  of  Baker's  statement  as  to  the  early  arrange- 
ment by  which  William  M.  Lloyd  secured  this  piece  of  the  farm  for 
John,  for  the  land  had  risen  in  value  between  1866  and  1871.  The 
parties  state  that  the  delay  in  executing  the  deed  was  due  to  mere 
neglect.    The  deed  was  recorded  March  30,  1872.  , 

The  theory  of  the  bill  is  that  the  conveyance  of  November  11, 1871, 
was  not  only  a  voluntary  one,  but  covinous  also;  hot  constructively 
fraudulent  merely,  but  actually  so, — the  intent  of  both  father  and  son 
being  thereby  to  cheat  and  defraud  the  creditors  of  the  former.  I 
am  unable  to  accept  this  theory.  The  hypothesis  is  not  only  dis- 
proved by  the  direct  evidence  touching  the  transaction,  but  is  entirely 
inconsistent  with  the  surrounding  circumstances.  The  credit  of  Wil- 
liam M.  Lloyd  was  then  good  and  unquestioned.  At  no  time  did  it 
stand  higher.  He  was  in  no  pecuniary  trouble  and  apprehended 
none.  His  business  was,  at  least  apparently,  prosperous.  Of  his 
actual  financial  condition  I  shall  soon  have  occasion  to  speak.  At 
present  I  content  myself  with  saying  that,  whatever  that  condition 
really  was,  he  undoubtedly  believed  himself  to  be  a  man  of  very  great 
wealth ;  which  was  likewise  John's  belief.  I  am  altogether  convinced 
that  the  transaction  of  November  11,  1871,  was  thoroughly  honest 
in  intent.  And  bad  it  been,  as  claimed,  a  mere  gift  of  the  land,  it 
could  not,  at  any  rate,  be  successfully  assailed  for  meditated  bad 
faith.  But  it  was  not  a  gift.  The  conveyance  was  not  a  voluntary 
one,  but  was  executed  on  the  footing  and  in  performance  of  the  con- 
tract between  William  M.  Lloyd  and  John  Lloyd,  the  terms  of  which 
have  been  stated.  That  the  consideration  moving  from  John  was  a 
valuable  one,  and  sufficient  to  sustain  the  contract,  is  too  plain  for 
argument.  And  whether  the  contract  is  referable  to  the  letters  which 
passed  between  the  father  and  son  in  1866,  or  is  to  be  treated  as 
resting  in  parol  strictly,  John's  title  dates  back  at  least  to  the  spring 
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of  1867,  when,  having  broken  up  his  business  in  Tennessee,  he  re- 
turned to  Altoona,  Pennsylvania,  fulfilled  his  part  of  the  contract, 
and  in  pursuance  thereof  took  exclusive  possession  of  the  land. 
Upon  the  assumption  of  a  mere  parol  contract,  the  proofs  here  in  re- 
spect to  the  identity  of  the  land,  the  terms  of  the  contract,  perform- 
ance by  the  purchaser,  the  taking  possession  by  him  in  pursuance  of 
the  contract,  the  continuance  of  that  possession  and  the  notoriety 
thereof,  improvements  made,  assessment  of  taxes  to  and  payment  by 
the  purchaser,  are  so  direct,  positive,  express,  and  unambiguous  as 
to  take  the  case  out  of  the  statute  of  frauds  under  the  most  exacting 
of  the  authorities.  McGibbeny  v.  Burmaster,  53  Pa.  St.  832;  Mil- 
liken  v.  Dravo,  67  Pa.  St.  230.  John,  therefore,  was  clearly  entitled  to 
the  specific  performance  of  his  contract,  had  his  right  to  a  deed  been 
denied.  But  it  was  not  questioned;  and  when  the  deed  of  convey- 
ance of  November  11,  1871,  was  executed  and  delivered,  he  had  a 
perfect  and  unimpeachable  title,  whether  his  father  was  then  solvent 
or  insolvent. 

We  might,  therefore,  dispense  altogether  with  any  inquiry  into  the 
then  financial  status  of  William  M.  Lloyd,  were  it  not  for  what  oc- 
curred so  soon  afterwards,  and  which  is  shortly  to  be  mentioned. 
Looking  back  after  this  lapse  of  time,  it  is  very  difficult,  if  not  im- 
possible, to  determine  with  certainty  what  the  actual  financial  con- 
dition of  William  M.  Lloyd  was  on  November  11, 1871.  He  himself 
testifies :  "I  was  worth  a  half  a  million  of  dollars-over  all  liabilities. 
It  was  not  uncertain  at  that.  I  was  fully  informed  of  the  facts;" 
and  he  fixes  his  then  yearly  income  at  $50,000.  But  Mr.  Lloyd 
enters  into  no  details,  and  his  figures  are  in  the  nature  of  an  estimate. 
A  vast  amount  of  testimony  was  taken  to  show  the  state  of  his  affairs 
on  November  11, 1871,  and  the  case  is  loaded  down  with  complex  and 
contradictory  financial  exhibits  having  relation  to  that  particular  date. 
The  expert  witnesses — the  aocountants,  representing  the  respective 
sides,  who  speak  from  a  mere  examination  of  the  books  of  the  several 
banking  houses  which  Mr.  Lloyd  conducted  or  in  which  he  had  an  in- 
terest— widely  differ  in  their  views.  And  when  real  estate  is  touched, 
there  is  a  great  diversity  of  opinion  as  to  values  among  the  wit- 
nesses, as  might  be  expected.  The  aggregate  of  his  debts,  which  in 
the  main  were  to  depositors  and  holders  of  certificates,-  was  large, — 
in  the  neighborhood  of  $2,000,000.  But  the  assets  of  the  several 
banking  concerns,  as  shown  by  the  books,  were  also  large ;  and  upon 
the  best  judgment  I  can  form  from  a  study  of  the  exhibits  were  in 
clear  excess  of  all  his  debts,  although  not  very  largely  sO.  But  in 
addition  to  those  assets  Mr.  Lloyd  had  other  more  strictly  personal 
assets,  such  as  real  estate,  stocks,  bonds,  etc,  to  a  large  amount. 
According  to  the  defendants'  evidence  these  personal  assets  greatly 
exceeded  $500,000.  No  doubt  the  values  placed  by  the  defendants' 
witnesses  on  the  real  estate  are  extravagant;  but,  after  all  reasonable 
abatement,  these  personal  assets  were  very  large.    And  the  evidence 
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leads  me  io  the  conclusion  that  on  November  11, 1871,  William  M. 
Lloyd  was  entirely  solvent. 

In  the  spring  of  1872  William  M.  Lloyd  began  the  erection  of  a 
dwelling-house  upon  John's  land,  the  26-aore  tract.  His  original 
purpose  was  to  baild  at  a  cost  not  exceeding  $10,000;  but  his  son- 
in-law,  Mr.  Hutchison,  persuaded  him  to  change  his  purpose  and 
employ  an  architect,  who  prepared  a  plan.  The  limit  of  cost  which 
Mr.  Lloyd  then  fixed  was  $15,000.  Mr.  Hutchison  took  charge  of 
the  erection  of  the  building,  and  Mr.  Lloyd  gave  little  personal  atten- 
tion to  the  matter.  The  house  proved  to  be  a  much  more  costly  affair 
than  he  anticipated.  It  is  described  in  the  bill  as  "a  large  stone  house, 
constructed  in  the  most  elegant  and  expensive  architectural  style,  and 
finished  in  the  most  elegant,  rich,  extravagant,  and  expensive  man- 
ner throughout  the  inner  part  of  the  building."  The  cost,  including 
a  stable,  ran  up  to  the  sum  of  $49,770.59.  When  Mr.  Lloyd's  sus-  , 
pension  occurred,  in  October,  1873,  the  house  was  well  on  towards 
completion.  The  materials  necessary  to  complete  it,  although  paid 
for  afterwards,  had  already  been  contracted  for,  and  were  delivered, 
or  ready  for  delivery,  and  the  wood  worked  out.  Mr.  Lloyd  got  him- 
self released  from  oontracts  for  expensive  gas-fixtures,  and,  so  far  as 
he  could,  from  contracts  for  mantels.  Upon  his  suspension  the  work 
was  stopped,  but  was  resumed  in  about  two  months;  and  in  the  mid- 
dle of  February,  1874,  Maxwell  Kinkead,  Mr.  Lloyd's  son-in-law, 
moved  into  the  house ;  and  in  the  spring  of  1874  William  M.  Llo^d 
and  his  wife  went  there  to  board  with  Mr.  Kinkead. 

I  am  satisfied  from  the  evidence  that  William  M.  Lloyd  entertained 
no  purpose  of  building  on  John's  land  when  the  deed  of  November 
11,  1871,  was  executed.  The  project  was  of  a  later  conception.  I 
am  also  convinced  by  the  proofs  that  he  put  these  improvements  on 
John's  land  without  his  request  and  without  consulting  him.  There 
was  no  agreement,  arrangement,  or  understanding  between  the  father 
and  son  in  respect  to  them.  It  was  a  purely  voluntary  act  on  the 
part  of  William  M.  Lloyd.  He  himself  entertained  the  purpose  of 
making  an  exchange  with  John,  and  of  giving  him  for  his  land  the 
old  homestead  property,  consisting  of  19  acres  of  land;  and,  while  the 
stone  building  was  in  progress,  John  was  told  by  members  of  the  fam- 
ily that  his  father  entertained  such  purpose.  In  his  testimony  John  ' 
says s  "I  suppose  I  would  have  exchanged  if  he  had  wanted  me  to." 
While  these  improvements  were  going  on, — until  his  suspension,  in 
October,  1873, — William  M.  Lloyd's  credit  continued  unimpaired,  and 
he  was  entirely  free  from  financial  embarrassment.  I  have  no  doubt 
both  he  and  John  speak  the  truth  when  they  respectively  testify  that 
they  then  -believed  he  was  worth  a  half  a  million  of  dollars.  The  be- 
lief tbus  entertained  by  them  must  be  taken  into  aocount  in  passing 
judgment  on  their  Conduct.  It  must  be  remembered,  too,  that  the 
father  and  son  had  the  utmost  confidence  in  each  other,  and  were  not 
dealing  as  strangers  would.    The  father  assumed  that  the  son  would 
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make  the  exchange  he  himself  had  in  contemplation,  and  John,  with 
filial  respect,  acquiesced  without  question  in  what  his  father  was  do- 
ing. Their  testimony  explanatory  of  these  transactions,  and  all  the 
attending  circumstances,  lead  me  to  reject  the  theory  of  a  fraudulent 
collusion  between  them.  To  my  mind  the  very  character  of  these  im- 
provements repels  the  idea  that  William  M.  Lloyd  intended  to  with- 
draw from  his  creditors  the  money  invested  therein.  Had  he  medi- 
tated such  a  fraud  it  would  have  taken  any  other  shape  than  this 
unproductive  and  wasteful  expenditure  of  money;  for  that  such  it 
was,  in  that  locality,  the  evidence  plainly  indicates.  Thus,  John 
Crown,  the  plaintiffs'  witness,  when  asked  by  them,  "What  is  a  fair 
rental  value  of  the  stone-house  property?"  answered:  "'Forty  or  fifty 
dollars  per  month,  if  a  man  conld  be  found  who  had  sufficient  means 
to  pay  it.    If  vacant  to-morrow,  it  might  stand  idle  a  long  time." 

Without  further  elaboration,  I  content  myself  with  saying  that  the 
conclusion  to  whioh  the  evidence  has  brought  me  is  that  in  the  mat- 
ter of  the  improvements  put  upon  John's  land  there  was  no  fraudulent 
conspiracy  between  him  and  his  father,  as  charged  in  the  bill,  nor 
any  collusion  or  understanding  whatever  between  them;  and  that 
these  improvements  were  made  by  William  M.  Lloyd  of  his  own  will, 
without  fraudulent  intent  towards  his  creditors,  or  any  wrongful 
purpose,  but  innocently,  under  the  belief  that  he  was  possessed  of 
great  wealth,  and  in  the  expectation  thajfc  upon  his  request  John  would 
make  an  exchange  of  properties. 

The  object  sought  by  the  plaintiffs  throughout  this  litigation  has 
been  the  overthrow  of  the  deed  of  November  11, 1871,  as  a  voluntary 
and  fraudulent  conveyance.  The  specific  prayer  of  the  bill  is  for 
such  relief,  and  to  that  end  the  evidence  was  directed,  as  was  the  ar- 
gument of  counsel.  It  was,  however,  suggested  at  the  bearing  that 
should  John's  title  to  the  land  prevail,  still  tbe  plaintiff  should  have 
a  decree  for  the  value  of  the  improvements  put  thereon  by  William 
M.  Lloyd ;  and  this  is  repeated  in  the  brief  of  counsel,  and  some  au- 
thorities cited  to  support  that  view.  This  subject  has  received  from 
me  the  most  serious  consideration,  with  a  result  unfavorable  to  the 
plaintiffs. 

In  the  first  place,  it  is  plain  that  the  bill  was  not  framed  with  a 
view  to  any  such  relief.  The  case  which  it  presents  rests  exclusively 
upon  the  fraudulent  character  of  the  deed  and  the  consequent  nullity 
of  John's  title.  It  has  no  other  basis.  The  specific  prayers  of  the 
bill  are  for  a  decree  declaring  the  invalidity  of  the  deed,  decreeing  a 
conveyance,  and  for  an  aocount  of  rents.  True,  there  is  the  prayer 
for  general  relief.  But  the  special  relief  prayed  at  the  bar  must  es- 
sentially depend  upon  the  proper  frame  and  structure  of  the  bill. 
Story,  Eq.  PI.  §  42.  "In  order  to  entitle  a  plaintiff  to  a  decree 
under  the  general  prayer  different  from  that  specifically  prayed,  the 
allegations  relied  upon  must  not  only  be  such  as  to  afford  a  ground 
for  the  relief  sought,  but  they  must  have  been  introduced  into  the  bill 
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for  the  purpose  of  showing  a  claim  to  relief,  and  not  for  the  mere  pur- 
pose of  corroborating  the  plaintiff's  right  to  the  specific  relief  prayed, 
otherwise  the  court  would  take  the  defendant  by  surprise,  whioh  is 
contrary  to  its  principles."  1  Daniel,  Ch.  Pr.  386.  Thus,  where  a 
bill  was  filed  for  the  specific  execution  of  a  contract  for  the  purchase 
of  land,  alleged  to  be  evidenced  by  a  written  memorandum,  and  that 
allegation  was  not  sustained  by  the  proof,  it  was  held  that  the  plain- 
tiff could  not,  under  the  prayer  for  general  relief,  obtain  compensa- 
tion for  improvements  upon  the  land.  Smith  v.  Smith,  1  Ired.  Eq. 
83.  And  so,  here,  it  seems  to  me  that  under  the  frame  and  structure 
of  the  bill  compensation  is  not  decreeable.  Herring  v.  Ricliards,  1 
McCrary,  577;  8.  C.  3  Fbd.  Kep.  439. 

Again,  upon  the  proofs,  no  just  decree  for  the  value  of  the  improve- 
ments could  be  made.  Their  cost  would  by  no  means  be  the  true 
standard.  There  can  be  no  doubt  that  these  large  expenditures  added 
no  corresponding  increase  to  the  value  of  the  land,  but  in  a  great  de- 
gree were  sunk.  It  is  probable  that  a  modest  mansion,  costing 
|8,000  or  $10,000,  would  have  added  more  value  to  the  land  than 
this  pretentious  structure. 

But  waiving  these  considerations,  and  assuming  the  question  as 
properly  arising  upon  the  pleadings  and  proofs,  upon  what  just  prin- 
ciple could  a  decree  be  made  against  John  Lloyd  or  his  land  for  the 
value  of  these  improvements  ?  Gases  there  are  in  which  the  owner 
of  land,  standing  by  and  permitting  another  to  expend  money  in  im- 
proving it,  has,  in  equity,  been  deemed  a  delinquent,  and  been  com- 
pelled to  pay  for  the  improvement.  "But  in  these  cases  there  is  al- 
ways some  ingredient  which  would  make  it  a  fraud  in  the  owner  of 
the  land  to  insist  on  his  legal  right."  Crest  v.  Jack,  3  Watts,  239. 
What  such  ingredient  is  there  here  ?  John  did  not  solicit  his  father 
to  make  these  improvements,  nor  encourage  him  to  do  so,  nor  did 
William  M.  Lloyd  act  in  ignorance  in  respect  to  the  title,  nor  was 
he  misled.  If  John  had  refused  to  make  the  exchange  of  properties 
which  his  father  had  had  in  contemplation,  there  might  possibly  be 
some  ground  for  raising  an  equity  against  him.  But  John  was  never 
asked  to  make  the  exchange;  nor  do  the  plaintiffs  propose  anything 
of  that  kind.  Indeed,  it  would  seem  such  exchange  would  have  se- 
cured no  advantage  to  William  M.  Lloyd,  or  his  estate  in  bankruptcy, 
for  the  plaintiffs'  counsel  in  their  printed  brief,  at  page  28,  say :  "The 
old  mansion  house,  with  the  nineteen  acres  surrounding  it,  is  nigher 
the  center  of  the  city  and  quite  as  valuable  as  the  new  stone  house 
and  the  26  acres." 

SayB  Chief  Justice  Gibson  in  McClure  v.  McClure,  1  Pa.  St.  378: 
"Expenditure  in  improvements  without  stipulation  or  request  is  gra- 
tuitous, and,  like  any  other  unsought  service,  not  the  subject  of  com- 
pensation by  bill  or  action."  And  in  Rush  v.  Vought,  55  Pa.  St.  438, 
444,  the  court  declare :  "Equity  will  enforce  a  trust  or  a  contract, 
but  cannot  create  a  title  where  none  exists.    *    *    *    Creditors  can 
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work  ont  equities  only  through  the  rights  of  the  parties  where  there  is 

no  fraud." 

Our  case  is  one  of  gratuitous  expenditures  innocently  made.  The 
cases  which  the  plaintiffs'  counsel  cite  are  very  different.  In  Athey 
v.  Knotts,  6  B.  Mon.  29,  there  was  not  only  an  ingredient  of  bad  faith, 
but  the  interest  which  the  creditors  of  the  fraudulent  insolvent 
reached,  was  his  own  portion  of  the  rents.  In  Divine  v.  Steele,  10  B. 
Mon.  323,  there  was  a  request  to  make  the  improvement,  and  the  in- 
solvent himself  had  an  enforceable  claim.  In  Lynde  v.  McGregor, 
13  Allen,  182,  the  wife  had  executed  a  mortgage  of  her  land  for  three 
times  the  sum  loaned,  and  the  improvements  were  made  by  collusion 
between  the  husband  and  the  mortgagee  to  defraud  the  creditors  of 
the  former,  who,  as  I  apprehend  the  case,  sought  to  reach  the  im- 
provements through  the  mortgage.  At  any  rate,  there  was  the  ele- 
ment of  actual  fraud ;  and,  if  the  wife  was  otherwise  innocent,  she 
had  placed  in  the  hands  of  the  guilty  conspirators  a  mortgage  for  a 
false  amount. 

The  English  authorities  recognize  this  distinction :  if  a  man,  who 
afterwards  becomes  bankrupt,  has  advanced  money  to  his  son,  in  such 
a  shape,  or  which  has  been  applied  to  each  purposes,  that  an  existing 
lien  in  respect  to  that  specific  money  so  advanced  can  be  made  out, 
that  lien  will  paBS  to  the  assignee  in  bankruptcy;  but  where  the  money 
has  been  advanced  and  disposed  of  in  such  a  way  as  to  raise  no  lien, 
then  it  cannot  be  reclaimed  by  the  assignee.  Fryer  v.  Flood,  1  Brown, 
Ch.  161;  Ex  parte  Shorland,  7  Ves.  88,  note,  (Sum.  Ed.) 

In  Campion  v.  Cotton,  17  Ves.  264,  on  a  creditors'  bill  to  set  aside 
a  settlement  of  land  on  a  wife,  where  there  had  been  subsequent  vol- 
untary expenditures  by  the  husband  in  improvement  by  building  and 
enfranchising  copy-holds,  the  master  of  the  rolls,  Sir  William  Gbant, 
after  showing  there  was  no  ground  to  avoid  the  settlement,  said : 

"As  to  the  additional  value  that  the  land  may  have  received  by  building, 
subsequent  to  ther  marriage,  or  by  enfranchising  copy-holds,  I  do  not  see  how 
it  is  possible  to  make  a  mere  voluntary  expenditure  by  him  upon  her  estate  a 
ground  of  charge  against  her  or  her  estate." 

No  more  can  I  see  how  it  is  possible  justly  to  charge  John  Lloyd 
or  his  land  for  purely  voluntary  expenditures  by  his  father,  inno- 
cently made  by  him,  and  innocently  permitted  by  the  son.  The  heir, 
who  after  descent  cast  takes  the  accruing  rents,  is  not  accountable 
therefor  to  the  creditors  of  his  insolvent  ancestor.  McCoy  v.  Scott, 
2  Eawle,  222.  And  in  Fripp  v.  'falbird,  1  Hill,  Eq.  (S.  C.)  142,  where 
a  voluntary  deed  was  set  aside  as  void  against  creditors,  a  decree  for 
an  account  of  profits  enjoyed  was  refused ;  the  court  well  saying :  "It 
would  operate  as  a  hardship,  approaching  a  fraud,  to  make  one  ac- 
count for  profits  which  he  may  have  expended  in  the  just  confidence 
of  their  being  his  own."  It  would  be  a  still  harder  thing  to  compel 
a  son  to  pay  for  unsought  expenditures  gratuitously  made  by  his 
father  under  the  circumstances  which  existed  here. 
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This  opinion  has  bo  grown  on  my  hands,  in  spite  of  all  efforts  to 
the  contrary,  that  I  most  restriot  myself  to  a  mere  statement  of  the 
facts,  with  my  conclusions  thereon,  as  respects  the  other  subjects  of 
controversy.  The  bill  seeks  to  set  aside,  as  fraudulent  as  against 
creditors,  other  deeds  for  other  real  estate, — three  distinct  properties. 
One  of  these  is  the  Endress  property.  On  May  8,  1871,  Zachariah 
Endress  oonveyed  a  lot  of  ground,  containing  six  aores,  to  William 
M.  Lloyd  for  $10,500,  of  which  $2,500  were  paid,  and  notes  given 
for  the  balance  of  purchase  money.  After  Mr.  Lloyd's  suspension, 
Endress  agreed  to  extend  the  time  of  payment  upon  John  Lloyd's 
indorsing  new  notes,  which  was  done.  Afterwards,  the  property  hav- 
ing greatly  depreciated,  William  M;  Lloyd  proposed  to  Endress  that 
he  should  take  back  the  property  and  surrender  the  notes,  which 
Endress  declined  to  do.  William  M.  Lloyd  then  sold  and  conveyed 
the  property  to  John  Lloyd  for  $8,000,  John  giving  his  notes  there- 
for, bearing  interest.  Endress  took  these  notes  and  surrendered 
William  M.  Lloyd's.  At  this  time  the  property  was  not  worth  $8,000. 
Still  later,  John  Lloyd's  bargain  being  likely  to  prove  a  losing  one, 
he  prevailed  on  Endress  to  throw  off  $3,000,  and  take  in  cash  $1,000 
and  notes  of  himself  and  John  F.  Bowman  for  the  balance.  These 
last-mentioned  notes  John  Lloyd  and  Bowman  paid  with  their  own 
moneys.  I  discover  no  fraud  in  the  affair.  It  is  said  the  land  has 
appreciated  in  value.  But  we  must  regard  the  state  of  things  at  the 
date  of  the  transaction.  If  this  had  been  a  matter  between  stran- 
gers no  one  would  have  suspeoted  fraud.  But  business  dealings  be- 
tween parents  and  children,  or  near  relatives,  are  to  be  treated  as 
are  the  transactions  of  other  people ;  and  if  the  bona  fides  thereof  is 
attacked,  the  fraud  alleged  must  be  proved,  lieehling  v.  Byer8t  94 
Pa.  St.  316. 

The  bill  charges  that  John  Cramer  conveyed  by  deed  four  lots  of 
ground  in  Altoona  to  William  M.  Lloyd  for  the  consideration  of  $8,000, 
and  that  afterwards,  on  June  5, 1874,  William  M.  Lloyd,  John  Lloyd, 
and  John  F.  Bowman,  conspiring  together  to  defraud  the  creditors  of 
the  former,  destroyed  that  deed,  and  procured  a  new  one  to  be  made 
from  Cramer  to  John  Lloyd,  without  any  new  or  other  consideration 
being  made,  and  this  for  the  purpose  of  fraudulently  withdrawing  the 
property  from  the  reach  of  the  said  creditors.  I  find  the  facts  to  be 
these:  By  articles  of  agreement,  dated  April  22,  1873,  John  Cramer 
sold  these  lots  to  William  M.  Lloyd  for  $8\000,  and  on  the  agreement 
a  payment  of  $2,667  is  indorsed.  In  the  spring  of  1874  Cramer  tend- 
ered a  deed  to  Mr.  Lloyd,  and  demanded  payment  of  the  balance  of 
purchase  money.  He  was  unable  to  pay,  and  so  informed  Cramer. 
Mr.  Tierney,  a  member  of  the  bar,  who  was  present  at  the  tender  on 
behalf  of  Cramer,  testifies :  "It  was  understood  between  Cramer  and 
Mr.  Lloyd,  at  the  time,  that,  owing  to  his  inability  to  pay,  the  articles 
of  agreement  or  bargain  was  canoeled. "  Cramer  then  sought  a  pur- 
chaser, and,  failing  to  sell  to  Mr.  C.  Hauser,  he  offered  the  property 
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to  John  F.  Bowman,  who  agreed  to  buy  if  John  Lloyd  would  join  him. 
This,  John  consented  to  do;  and  Cramer  executed  a  deed  to  John 
Lloyd  on  June  5,  1874,  for  the  price  of  $4,195,  which  was  the  then 
full  value  of  the  property,  and,  indeed,  rather  more  than  it  was  worth. 
It  had  greatly  depreciated  in  value  after  the  panio  of  1873.  John 
Lloyd  and  Bowman  gave  Cramer  their  notes  for  the  price,  and  after- 
wards paid  them  with  their  own  funds.  Under  the  evidence,. it  is  per- 
fectly clear  that  the  agreement  of  sale  between  Cramer  and  William 
M.  Lloyd  was  rescinded  by  them  bona  fide.  It  appears  that  William 
M.  Lloyd  collected  the  rents  until  the  fall  of  1875,  but  it  is  shown  that 
it  was  because  Mr.  Bowman  requested  him  to  do  so,  and  pay  the  taxes. 
The  charges  in  the  bill  in  respect  to  this  property  are  not  sustained 
by  the  proofs.  There  is  nothing  shown  to  impeach  the  integrity  of 
the  transaction. 

The  remaining  subject-matter  of  the  bill  ia  what  is  known  as  "The 
Unity  Township  Coal  Property,"  situated  in  Westmoreland  county, 
Pennsylvania,  an  undivided  one-third  of  which  William  M.  Lloyd 
sold  and  conveyed  to  John  Lloyd  on  June  29, 1875,  at  the  same  time 
leasing  to  him  another  undivided  third  part.  This  coal  property  waB 
purchased  in  1872  by  Lloyd,  Huff  &  Co.,  a  firm  composed  of  Will- 
iam M.  Lloyd  and  George  J.  Huff,  and  was  paid  for  with  the  part- 
nership funds,  although  the  deed  was  made  to  Lloyd  and  Huff  as 
tenants  in  common.  On  January  1,  1873,  Lloyd,  Huff  &  Watt  suc- 
ceeded the  firm  of  Lloyd,  Huff  &  Co.,  the  only  change  being  that  of 
name  and  the  introduction  into  the  firm  of  William  H.  Watt.  The 
new  firm  took  the  assets  and  assumed  the  debts  of  the  old  firm  and 
continued  the  business.  On  June  10,  1875,  Huff  conveyed  his  in- 
terest in  this  coal  property  to  William  M.  Lloyd.  On  June  29, 1875, 
William  M.  Lloyd  conveyed  an  undivided  one-third  interest  in  the 
property  to  Watt,  and  at  the  same  time  made  the  above-recited  con- 
veyance and  lease  to  John  Lloyd.  Simultaneously,  John  Lloyd  and 
William  H.  Watt  formed  a  copartnership,  by  articles  of  agreement, 
for  the  purpose  of  opening  mines  upon  and  mining  coal  from  said 
property.  William  M.  Lloyd,  by  a  subjoined  agreement  under  seal, 
consented  to  the  said  articles  of  copartnership.  By  the  terms  thereof, 
the  profits  due  to  the  one-third  interest  of  William  H.  Watt  and  due 
to  the  one- third  interest  of  William  M.  Lloyd,  leased  to  John  Lloyd, 
were  appropriated  to  the  payment  of  the  debts  of  Lloyd,  Huff  & 
Watt,  and  said  two-third  parts  of  the  coal  property  were  subjected  to 
the  payment  of  the  debts  of  said  firm,  and  were  put  into  the  new 
partnership  impressed  with  the  lien  thereof. 

For  the  undivided  one-third  interest  conveyed  to  John  Lloyd,  he 
gave  his  promissory  notes,  aggregating  $10,000 :  one  for  $2,500, 
payable  in  two  years;  and  the  others  for  $1,250,  each  payable  in 
four,  five,  six,  seven,  and  eight  years,  without  interest.  These  notes 
William  M.  Lloyd  immediately  indorsed  over  to  Lloyd,  Huff  &  Watt, 
and  delivered  them  to  Mr.  Watt,  who  then  represented  the  creditors 
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of  that  firm,  -which  had  been  granted  an  extension,  and  was  in  the 
hands  of  a  committee  of  creditors.  As  the  notes  of  John  Lloyd  ma- 
tured, they  were  paid  by  him,  and  the  proceeds  have  gone  to  the 
creditors  of  Lloyd,  Huff  <fe  Watt. 

The  enterprise  into  which  John  Lloyd  and  William  H.  Watt  em- 
barked, involved  the  opening  up  of  coal  mines  at  a  large  expenditure 
of  money,  and  they  did  tnus  expend  from  $10,000  to  $12,000.  Be- 
fore the  conveyance  by  William  M.  Lloyd  to  John  Lloyd  of  the  third 
interest  in  this  property,  some  of  the  creditors  of  Lloyd,  Huff  &  Watt 
were  consulted  by  Mr.  Watt,  and  they  approved  the  sale.  The  price 
which  John  Lloyd  gave,  as  represented  by  his  notes,  under  the  cir- 
cumstances, was  fair,  and  all  the  property  was  worth.  The  lease  to 
John  Lloyd,  which  was  for  12  years,  stipulated  that  no  royalty  should 
be  payable  to  William  M.  Lloyd  until  the  debts  of  Lloyd,  Huff  & 
Watt  were  paid.  This  disposition  of  the  property  was  in  the  interest 
of  the  creditors  of  that  firm,  none  of  whom  have  complained  of  it. 
Although  the  title  of  the  property  was  not  conveyed  to  the  partners 
as  such,  or  for  the  use  of  the  firm  of  Lloyd,  Huff  &  Co.,  it  was  bought 
with  the  money  of  that  firm.  And  while  William  M.  Lloyd  was  not 
bound  to  devote  it  to  the  firm  debts,  still  it  was  a  proper  and  strictly 
equitable  thing  to  do.  Under  all  the  circumstances,  I  fail  to  discover 
anything  fraudulent  in  the  transaction. 

Let  a  decree  be  drawn  dismissing  the  bill,  with  costs. 


Wabash,  St.  L.  &  P.  By.  Co.  v.  Central  Tbust  Co.  of  New  Tobk 

and  others.1 


1.  CONTRACTS  OP  RECEIVERS. 

Where  a  railroad  company  contracted  for  rails,  but  became  insolvent  and 
passed  into  the  hands  of  receivers,  before  they  were  delivered,  and  in  order  to 
avoid  litigation,  and  with  the  expectation  of  earning  freight  by  transporting 
ores  for  the  vendor,  the  receivers  of  the  road  agreed  to  receive  the  rails  at  the 
'  contract  price  and  pay  for  them  at  a  specified  time,  though  the  contract  price 
was  more  than  the  rails  could  then  have  been  purchased  in  the  market  for,  and 
the  rails  were  delivered ;  but  upon  its  thereafter  appearing  that  there  was  no 
hope  of  earning  anything  in  transporting  freight  for  the  vendor,  said  receivers 
declined  to  pay  the  agreed  price,  held  that  they  were  bound  to  comply  with 
their  obligation. 


Semble  that  a  court  should  not  authorize  or  direct  its  receivers  to  enter  into 
obligations  which  the  necessities  of  the  case  do  not  absolutely  require,  but  that 
when  entered  into  with  authority  their  obligations  should  be  strictly  fulfilled. 


[Circuit  Court,  &  D.  Missouri.   October  2, 1884.) 


2.  Same. 


In  Equity. 


1  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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Henry  Hitchcock,  for  receiver  of  Ore  &  Steel  Co. 
Wells  Blodgett,  for  receivers  of  Wabash,  St.  L:  &  P.  By.  Co. 
Wager  Swayne  and  Henry  F.  Kent,  for  complainant. 
Butler,  Stillman  &  Hubbard,  for  defendants. 

Brewer,  J.,  (orally.)  In  the  case  of  The  Receiver  of  the  St.  Louis 
Ore  &  Steel  Company  v.  The  Wabash  Raikvay  Company  application 
was  made  for  an  order  on  the  receivers  of  the  Wabash  to  pay  the  bal- 
ance due  upon  contract  for  steel  rails  delivered.  It  appears  that, 
prior  to  the  passing  of  the  ore  and  steel  company  and  the  Wabash 
Railway  Company  into  the  hands  of  receivers,  a  contract  for  steel 
rails  was  made  between  the  Missouri  Pacific  Railway  Company  and 
the  ore  and  steel  company,  which,  as  to  12,000  tons,  was  accepted  by 
the  Wabash  road.  After  the  Wabash  Railway  Company  passed  into 
the  hands  of  the  receivers,  the  question  came  up  as  to  the  carrying 
out  of  that  contract.  Without  going  through  the  prior  details  of  the 
transaction,  it  appears  that,  after  the  receiver  of  the  ore  and  steel 
company  was  appointed,  some  hesitation  or  some  objection  arose  in 
regard  to  the  matter,  aud  the  agent  of  the  receiver  gave  a  letter  in 
reference  to  2,200  tons,  for  which  an  order  was  then  outstanding, 
that  the  receivers  would  pay  for  these  by  the  thirteenth  of  the  ensu- 
ing month,  after  their  delivery.  The  rails  were  delivered  and  partial 
' payment  made,  and  the  question  is  as  to  the  payment  of  the  balance 
under  that  delivery  of  2,200  tons  and  that  letter  of  the  agent.  The 
receivers  hesitate  to  make  the  payment,  and,  I  think,  very  properly, 
because  the  contract  prioe  of  these  rails  is  somewhat  in  excess  of 
what  those  rails  could  have  been  contracted  for  at  the  time  the  re- 
ceivers were  appointed;  and  because,  also,  there  was  back  of  this 
contract  an  understanding  and  expectation  that  the  Wabash  would 
receive  profits  to  itself  from  the  transportation  of  ore  from  the  ore  and 
steel  company.  The  latter  expectation  has,  for  the  present,  at  least, 
failed.  There  is  also  back  of  the  appointment  of  the  receivers  an 
outstanding  claim  against  the  ore  and  steel  company  for  freight,  more 
or  less. 

Now,  technically,  a  claim  against  the  company  prior  to  its  insolv- 
ency, does  not  become  a  claim  which  the  receiver  can  pay  by  divert- 
ing the  property  of  the  corporation  placed  in  his  hands.  The  receiver 
of  the  ore  and  steel  company  cannot,  of  course,  take  the  property  of 
that  corporation  and  pay  one  creditor  and  not  another.  Neither  can 
he,  by  entering  into  contract  with  such  creditor,  enable  that  creditor, 
by  way  of  offset,  to  secure  the  payment  of  its  debts,  so  that  technically 
this  claim  as  to  freights,  existing  before  the  appointment  of  the  re- 
ceiver, does  not  become  an  offset  to  the  claim  for  rails  delivered  by  the 
receiver  subsequent  to  his  appointment ;  and  still  I  can  understand 
very  well,  and  appreciate  very  fully,  why  the  receivers  of  the  Wabash 
feel  a  delicacy  in  regard  to  this  matter;  because  parties  ignorant  of  the 
real  facts  of  the  case  might  say,  "How  is  this  ?  You  reaffirmed  a  con- 
tract made  before  your  appointment,  for  the  purchase  of  rails  at  a 
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larger  price  than  to-day  they  can  be  purchased."  And  yet  it  must  he 
borne  in  mind  that  these  receivers  had  this  question  to  meet ;  that  is,  if 
they  repudiated  that  contract  and  said,  "We  will  take  no  more  rails 
under  that  contract,"  they  exposed  the  property  in  their  hands  to  an 
action  for  breach  of  contract,  and  for  any  damages  that  might  be  re- 
covered under  that  contract.  They  felt  also,  that  there  was  underly- 
ing this  contract  the  idea  that  the  Wabash  would  make  something 
which  would  justify  them  and  justify  the  road  in  executing  that  con- 
tract in  the  transportation  of  the  ore  of  the  company. 

Now,  I  do  not  wonder  that  they  hesitate.  These  gentlemen  took 
charge  of  the  Wabash  road  under  circumstances  of  great  embarrass- 
ment, finding  the  property  subject  to  many  unfortunate  alliances,  and 
burdened  with  various  fixed  and  floating  obligations,  and  have  man- 
aged it  with  such  success  and  prudence  as  to  receive  the  merited  en- 
comiums of  all.  They  are  doubtless  anxious  to  continue  this  success, 
to  pay  only  those  claims  which  ought  to  be  paid,  and  to  rescue  the 
property  from  its  embarrassments.  So  they  appeal  to  the  court  in 
this  matter  for  advice  and  direction,  stating  fully  and  frankly  their 
objections.  But  it  stands  in  this  light  to  my  mind.  It  was  not  a 
condition,  a  part  of  the  contract,  that  these  rails  should  be  paid  for 
in  freight.  There  was  an  expectation  which  every  business  man  may 
act  upon  in  determining  his  dealings,  but  it  was  not  a  part  of  the 
contract,  and  they  cannot  repudiate  the  contract  they  made  under  the 
idea  that  they  are  disappointed  in  the  profits  incidental  to  or  outside 
of  the  contract.  So  that  I  think  the  court  ought  to  affirm  the  obliga- 
tions which  they  entered  into  to  pay  for  these  rails  at  the  time  they 
specified. 

And  in  this  conclusion  permit  me  to  say  generally  in  reference  to 
receiver's  obligations,  I  think  the  court  should  be  very  slow  in  author- 
izing or  directing  its  receivers  to  enter  into  obligations;  none  should 
be  creaied  which  the  necessities  of  the  case  do  not  absolutely  require. 
It  is  not  the  function  of  the  court  to  go  into  the  business  of  railroad- 
ing or  manufacturing,  and  have  property  on  its  hands,  continued  there 
indefinitely.  Whenever,  from  the  circumstances  of  the  case,  it  is  found 
necessary  to  take  possession  of  property,  it  should  preserve  it  and 
manage  it  so  far  as  is  necessary  to  keep  it  intact  and  free  from  loss 
or  injury;  and  if  need  be,  in  order  so  that  it  may  issue  receivers'  cer- 
tificates, or  direct  the  receivers  to  issue  other  obligations.  Whenever 
it  does  so  I  think  it  is  the  imperative  duty  of  the  court  to  see  that 
these  obligations,  thus  authorized  or  directed,  are  held  sacred  to  the 
very  letter  and  spirit ;  that  there  should  not  be  anything  for  outside 
litigation,  but  that  the  court,  having  authorized  or  directed  these  ob- 
ligations and  contracts  to  be  entered  into,  should  see  to  it  that  they 
are  sacredly  performed;  and  though  afterwards  it  may  seem  that 
these  obligations  were  unfortunately  created,  or  without  sufficient 
consideration,  still  there  is  no  duty  more  sacred  upon  the  court  than 
to  see  that  these  obligations  are  kept. 
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So  far  as  it  comes  within  my  jurisdiction  through  the  circuit,  I  shall 
be  very  slow  and  reluctant  to  authorize  any  obligation  to  be  entered 
into  by  receivers  to  become  superior  to  existing  liens,  but  whenever 
they  are  authorized  and  are  entered  into  I  shall  be  as  careful  as 
man  can  be  to  see  that  those  obligations  are  kept  to  the  very  letter. 
I  think  that  any  person  who  deals  with  the  officers  of  this  court  as 
to  certificates  or  contracts  should  feel  certain  that  there  is  no  more 
sacred  obligation  than  that  upon  the  part  of  the  court  to  see  that 
these  contracts  are  carried  out  in  letter  and  spirit,  so  that  any  one 
dealing  with  them  can  depend  upon  them. 

In  that  view  I  am  constrained  to  sustain  the  petition  of  the  receiver 
of  the  ore  and  steel  company.  There  is  also  the  obligation  upon  the 
part  of  the  receivers  of  the  Wabash  road  for  the  payment  of  interest 
on  receivers'  certificates.  In  reference  to  the  details  of  the  manage- 
ment of  that  receivership  I  am  not  so  familiar  as  my  brother  Treat  ; 
and  while  I  have  expressed  my  general  views  in  reference  to  these 
matters,  it  has  been  agreed  between  us  that  he,  being  more  familiar 
with  the  details,  shall  express  his  views  upon  that  branch  of  the  case. 

See  S.  C.  infra. 


Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Central  Trust  Co.1 


Receivers — Appointment  in  Foreclosure  Proceedings. 

Where  an  iusolvent  railroad  company,  having  both  general  and  underlying 
mortgages  upon  its  roads,  instituted  equitable  proceedings  to  have  its  roads 
sold,  and  obtained  the  appointment  of  general  receivers  for  the  benefit  of  all 
concerned,  and  one  of  the  defendants,  a  trustee  under  one  of  said  general 
mortgages,  thereafter  filed  a  cross-bill  to  have  said  mortgage  foreclosed,  and 
asked  for  the  appointment  of  additional  receivers,  held,  that  such  additional 
receivers  should  not  be  appointed  unless  their  appointment  could  be  shown  to 
be  necessary  for  the  protection  of  the  interests  of  the  parties  interested  under 
said  mortgage. 

In  Equity.  Application  for  the  appointment  of  additional  receiv- 
ers under  a  cross-bill. 

The  Wabash,  St.  Louis  &  Pacific  Eailway  Company  is  a  corpora- 
tion organized  under  the  laws  of  Missouri.  It  was  created  a  body 
corporate  by  the  consolidation  of  a  number  of  other  railroad  com- 
panies organized  and  existing  under  the  laws  of  the  states  of  Missouri, 
Illinois,  Indiana,  and  Ohio,  and  owns  lines  of  railroad  extending  across 
the  states  of  Missouri,  Illinois,  and  Indiana,  and  into  the  states  of 
Ohio,  Michigan,  and  Iowa,  with  branches  extending  in  various  direc- 
tions within  said  states.    Companies  which  formed  the  consolida- 

» Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 


{Circuit  Court,  B.  D.  Mmouri.   November  17,  1884.) 
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tion  had,  prior  to  the  consolidation,  given  mortgages  upon  their  re- 
spective roads.  After  the  consolidation  of  the  greater  portion  of  the 
roads  now  forming  said  consolidation,  the  Wabash  road  executed  to 
the  Central  Trust  Company  of  New  York  and  James  Cheney,  as  -trus- 
tees, a  general  mortgage  covering  all  the  lines  it  then  owned  to  secure 
the  payment  of  an  issue  of  bonds.  Thereafter  said  railroad  company 
leased  all  the  lines  then  in  its  possession  to  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company,  and  afterwards  executed  a  second  mort- 
gage to  the  Mercantile  Trust  Company  of  New  York  upon  its  rolling 
stock,  and  certain  real  property  in  Chicago  and  Detroit,  aud  later 
executed  a  third  mortgage,  which  covered  all  its  lines  of  railway  and 
other  property.  After  executing  the  third  mortgage  said  railroad  i 
company  became  insolvent,  and  unable  to  pay  either  the  interest  on 
its  bonds  or  the  principal  of  a  large  floating  debt  which  it  owed.  In 
this  state  of  affairs  it  came  into  this  oourt  and  asked  for  the  appoint- 
ment of  general  receivers,  and  a  sale  of  its  property  for  the  benefit  of 
all  concerned,  alleging  its  insolvency,  and  that  if  said  lines  of  road 
were  broken  up  and  the  fragments  thereof  placed  in  the  hands  of  va- 
rious receivers,  and  the  rolling  stock,  materials,  and  supplies  seized 
and  scattered  abroad,  the  result  would  be  irreparable  injury  and  dam- 
age to  all  persons  having  any  interest  in  said  lines  of  road.  General 
receivers  having  been  appointed  in  accordance  with  the  prayer  of  said 
company's  bill,  the  Central  Trust  Company  of  New  York  and  James 
Cheney,  trustees  under  said  general  mortgage,  filed  their  cross-bill 
asking  that  the  mortgage  to  them  be  foreclosed  and  that  additional 
receivers  be  appointed. 

H.  D.  Kent,  Wager  Swayne,  and  John  F.  Dillon,  for  complainant. 

Butler,  Stillman  d  Hubbard  and  Phillips  <6  Stewart,  for  complainant 
in  cross-bill. 

Treat,  J.,  (orally.)  The  circuit  judge,  when  this  matter  was  be- 
fore him  on  the  original  bill,  appointed  Messrs.  Humphreys  and  Tutt, 
receivers.  As  such  receivers  they  were  to  protect  not  only  the  property 
itself,  but  the  interests  of  all  the  parties  connected  with  this  estate. 
They  are  just  as  much  the  receivers  of  the  parties  to  this  cross-bill 
as  they  are  the  receivers  of  every  other  person  in  interest.  True,  the 
proceeding  is  peculiar  in  this  aspect :  that  the  application  was  made 
by  the  corporation  itself,  instead  of  being  made  by  the  mortgagee  on 
default  of  payment  of  interest.  As  I  have  said  heretofore,  it  does  not 
follow  as  a  matter  of  course,  because  there  is  a  default  in  interest, 
that  a  mortgagee  has  a  right  to  the  appointment  of  a  receiver.  There 
must  be  other  considerations.  But  it  is  apparent  in  the  case  now 
before  the  court  that  if  this  bill  had  not  been  filed  before  default  in 
interest,  and  facts  which  appear  of  record  here  had  appeared  upon 
the  application  of  the  mortgagee,  a  receiver  would  have  been  ap- 
pointed under  the  mortgage.  This  application,  however,  is  before 
the  court  in  this  aspect :  there  are  receivers  who  have  been  appointed 
by  the  circuit  judge  who  are  bound  to  care  for  the  interests  of  all 
v.22p,no.5— 18 
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concerned, — of  this  defendant  who  files  his  cross-bill,  as  well  as  every 

one  else. 

It  appears  from  the  proceedings,  so  far  as  they  have  progressed, 
that  this  enterprise  is  of  that  scope  and  extent  that  disintegration  in 
this  intermediate  condition  would  be  just  as  destructive  to  the  inter- 
ests of  the  party  applicant  now  asking  for  separate  receivers  as  to  all 
other  parties  involved  in  the  enterprise.  To  grant  this  application 
at  this  stage  would  be  not  only  to  destroy  his  interests,  but  the  inter- 
est of  all  other,  or  many  other,  parties  to  this  suit.  What,  then, 
shall  the  court  do?  If  this  party  is  to  have  separate  receivers,  of 
course,  they  could  only  be  receivers  to  the  extent  of  those  interests  in 
the  property  covered  by  his  specific  mortgage.  The  court  knows  from 
what  has  occurred  in  the  case  that  the  result  would  be  to  cut  him  off 
from  terminal  facilities  at  the  most  important  points  out  of  which  in- 
come is  to  be  derived.  Hence,  the  receivers,  if  appointed  under  his 
bill,  leaving  the  receivers  already  appointed  by  the  oirouit  judge  with 
the  residue  of  the  property,  would  require  negotiations  between  them 
whereby  the  receivers  under  this  cross-bill  might  have  an  oppor- 
tunity to  get  into  the  large  cities  in  the  conduct  of  iheir  business. 
Now,  that  certainly  would  be  very  disastrous  to  the  applicant,  and 
very  ruinous  to  the  property.  I  know  no  reason  why,  if  the  court 
grants  this  application,  divisional  mortgagees  might  not  also  have  re- 
ceivers appointed  specifically  for  each  of  them;  and  I  know  no  rea- 
son (to  go  a  step  further)  why  the  leesors  of  property  involved  in  this 
large  scheme  should  not  have  separate  receivers  appointed  for  them. 
That  would  be  the  result. 

The  court  must  look  to  the  interests  of  all  concerned.  This  is  a 
step  which,  if  granted,  would  set  a  precedent  in  this  case  whereby 
the  divisional  mortgagees  and  the  lessors,  each  for  himself,  might 
come  in  and  have  a  separate  receiver,  and  the  whole  railroad  scheme 
involved  would  at  once  be  disintegrated,  to  the  destruction  more  or 
lesB  of  the  interests  of  everybody.  Now,  concerning  these  matters, 
I  think  the  circuit  judge  was  wise  in  his  appointments,  and  those 
appointments  require  the  receivers  who  already  exist  to  protect 
the  interests  of  the  party  applicant  here  and  all  other  applicants; 
but  if  the  matter  is  to  be  disintegrated,  and  as  many  receivers  ap- 
pointed as  there  are  separate  interests,  then  nothing  but  injury  can 
occur,  and  the  ruin  of  the  whole  railroad  scheme  in  its  entirety.  Sit- 
ting here,  therefore,  as  a  chancellor,  I  am  bound  to  look  to  the  inter- 
ests of  all  concerned,  to  see  that  they  are  all  cared  for.  They  are  to  be 
cared  far  under  the  order  already  made.  There  may  be,  as  suggested 
by  Mr.  Stewart,  of  counsel  for  the  applicant,  certain  contingencies 
whereby  further  action  must  be  had  by  this  court.  Suffice  it  that,  if 
such  contingencies  occur,  this  court  will  take  needed  action  therefor. 

Judge  Dillon  was  apprehensive,  under  what  had  occurred  else- 
where, (concerning  which  I  have  no  comments  to  make,)  that  it  might 
be  very  important,  under  proper  safeguards,  that  something  should  be 
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done  on  this  application,  and  suggested  the  form  of  an  order  whereby 
that  result  could  be  effected.  I  see  no  such  difficulty.  I  foresee 
none;  but  if  it  does  occur,  then  this  court  will  take  the  needed  action. 
As  the  matters  are  now  before  the  court,  these  receivers  are  bound 
to  protect  the  interests  of  this  applicant  and  of  every  one  else.  Dis- 
integrating the  property  would  be  pernicious,  even  in  the  modified 
form  in  which  this  appointment  is  asked.  It  would  cause  a  confu- 
sion of  accounts,  and  such' a  confusion  as  would  benefit  no  one,  and 
would  involve,  I  may  say,  pernicious  consequences.  Hence  the  result 
is.  this,  and  such  is  the  decision  of  the  court :  That,  inasmuch  as  it 
does  not  appear  to  the  court  that  there  is  any  present  necessity  for  the 
appointment  of  receivers  under  the  cross-bill,  as  prayed  for,  the  appli- 
cation will  lie  over  for  further  consideration,  to  be  determined  when, 
in  the  further  progress  of  the  proceedings,  it  may  appear  to  the  court 
that  its  action  is  required  in  respect  thereto. 

Mr.  Stewart.  I  understand  the  application  is  not  denied,  but  just 
continued  ? 

The  Court.  No;  I  simply  postpone  it, as  future  action  may  require. 
You  understand,  of  course,  in  regard  to  the  matter,  that  I  am  not  go- 
ing to  disturb  the  present  order  of  things.  I  simply  leave  it  open 
until  something  occurs,  and  then  you  can  come  in  and  make  such 
suggestion  as  may  be  deemed  necessary.   I  now  hold  it  in  abeyance. 

See  S.  C.  ante,  269. 


Practice— 8ervice  on  Aoent  of  Foreign  Corporation— New  York  Statute 
Service  upon  the  agent  of  a  foreign  corporation,  who  is  agent  in  the  very 
transaction  out  of  which  the  suit  arises,  is  sufficient  under  the  statutes  of  New 
York. 

In  Equity. 

J.  L.  S.  Roberts,  for  orators. 
J.  A.  Hyland,  for  defendants. 

Wheeler,  J.  The  principal  defendant  is  a  corporation  of  the  state 
of  Illinois,  and  its  offices  are  and  its  officers  reside  there.  This  suit 
is  brought  to  restrain  an  alleged  infringement  of  the  orator's  trade- 
mark by  agents  of,  at  a  place  of  business  of,  the  corporation  within 
this  district.  A  subpoena  has  been  served  upon  one  of  these  agents 
at  that  place  of  business,  for  the  corporation,  and  it  moves  to  set 
aside  the  service.  The  statutes  of  New  York  provide  for  the  service 
of  a  summons  upon  a  foreign  corporation  by  delivering  a  copy  within 
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(Circuit  Court,  8.  D.  New  York.   December  5,  1884.) 
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the  state  to  the  president,  treasurer,  or  secretary,  or  officer  perform- 
ing corresponding  functions,  or  a  person  designated  by  the  corpora* 
tion;  and  if  none  is  designated,  and  none  of  these  officers  can  be  found 
with  due  diligence,  then  to  the  cashier,  a  director,  or  managing  agent 
of  the  corporation  within  the  state.  It  is  objected  to  the  service  that 
the  return  of  the  marshal  does  not  show  that  there  was  no  person 
designated  to  receive  service,  nor  that  the  officers  could  not  be  found 
with  due  diligence;  and  that  these  agents  are  not  suoh  as  the  statute 
contemplates.  The  return  does  not  appear  to  show  that  service  oth- 
erwise than  upon  the  agent  could  not  be  made,  as,  perhaps,  it  ought 
to  show ;  but  the  defendants  allege  that  there  are  none  of  the  officers, 
nor  any  one  but  these  agents,  to  make  a  service  upon  here,  as  a  rea- 
son why  the  service  made  should  be  set  aside,  and  this  would  seem 
to  obviate  the  necessity  of  showing  the  same  thing  in  the  return. 
The  agent  is  agent  in  the  very  transaction  out  of  which  the  suit 
arises.  The  corporation  is  found  here  doing  this  business  by  this 
agent.  If  it  was  doing  also  some  other  business  by  another  agent, 
and  service  had  been  made  upon  that  agent,  it  might  well  be  objected 
to.  The  statute,  probably,  does  not  mean  any  agent  in  any  business, 
but  the  agent  in  the  business  in  controversy  in  the  suit.  In  this  view 
the  service  was  made  in  a  statutory  mode  according  to  the  laws  of 
the  state,  upon  a  corporation  found  here  according  to  the  laws  of  the 
United  States.  Ex  parte  Schollenberger,  96  D.  S.  369;  Hayden  v. 
Androscoggin  Mills,  1  Fed.  Rep.  93;  Eaton  v.  St.  Louis,  etc.,  Co.  7 
Fed.  Rep.  143.  This  is  not  any  hardship,  or,  if  any,  not  an  undue 
hardship,  upon  this  defendant,  as  between  it  and  the  orators.  It  is 
compelled  to  answer  away  from  its  domicile,  but  not  any  further 
away  than  it  has  gone  voluntarily  by  its  agents  to  do  that  which  has 
given  occasion  for  the  process  and  its  service. 
Motion  deniecf. 


Pullman  Sodthebn  Cab  Co.  v.  Nolan,  Comptroller.    (No.  2,592.) 

Same  v.  Montgomery  Co.  and  others.    (No.  2,591.) 
State  of  Tennessee  v.  Pollman  Southern  Car  Co.    (No.  2,679.) 


1.  Sleeping  -Cab  Company— Privilege  Tax. 

The  act  of  the  Tennessee  legislature,  passed  March  18,  1877,  declaring  the 
mode  and  manner  of  valuing  the  property  of  telegraph  companies  for  taxation, 
and  of  taxing  sleeping  cars,  imposes  upon  sleeping-car  companies  what  is 
known  to  the  constitution  and  laws  of  that  state  as  a  privilege  tax.  It  is  not  a 
property  tax  based  on  value,  but  an  arbitrary  charge,  fixed  by  the  legislature, 
without  regard  to  the  actual  or  comparative  value  of  the  article  which  is  the 
basis  of  the  tax. 


(Circuit  Court.  M.  D.  Tennessee.   October,  1884.) 
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2.  Privilege  Tax. 


Under  the  constitution  of  Tennessee,  as  construed  by  the  supreme  court  of 
that  state,  a  privilege  is  the  exercise  'of  an  occupation  or  business  which  re- 
quires a  license  from  some  proper  authority,  designated  by  some  genera]  law, 
and  not  free  to  all,  or  any,  without  such  license.  The  right,  therefore,  of  the 
legislature  of  that  state  to  declare  an  occupation  or  business  a  privilege  must 
depend  upon  the  right  of  the  state  to  prohibit  it  altogether. 

3.  CoNBTrnmosAii  Law— Interstate  Commerce. 

The  interstate  transportation  of  passengers  is  beyond  the  reach  of  a  state 
legislature,  and,  therefore,  the  legislature  of  Tennessee  has  no  power  to  impose 
upon  the  Pullman  Southern  Car  Company  a  privilege  tax  of  $75  per  annum  for 
running  or  using  sleeping  cars  in  the  transportation  of  interstate  passengers, 
notwithstanding  such  cars  may  enter  or  cross  the  territory  of  that  state. 

4.  Interstate  Commerce. 

The  cars  used  by  the  Pullman  Southern  Car  Company  are  vehicles  of  trans- 
portation, and  their  use  in  receiving  and  delivering  travelers  at  points  widely 
separated  is  commerce. - 

5.  Same— Taxable  Brers. 

The  Pullman  Southern  Car  Company,  a  corporation  of  Kentucky,  has  no 
domicile  in  Tennessee,  and  is  not  personally  subject  to  its  jurisdiction  for  pur- 
poses of  taxation.  The  sleeping  cars  which  it  runs  upon  the  railroads  of  Ten- 
nessee, in  the  transportation  of  interstate  passengers,  have  no  taxable  tttvn 
within  that  state.  They  are  not  brought  into  the  state  for  the  purpose  of  being 
employed  in  a  business  carried  on  within  it.  They  are  in  the  state  only  as 
passing  to  and  from  it  while  in  the  act  of  transportation,  performed  by  virtue 
of  a  right  secured  to  the  owner  of  them,  not  by  the  authority  of  the  laws-of 
Tennessee,  but  by  virtue  of  a  right  secured  by  the  exclusive  jurisdiction  of 
congress  under  the  constitution. 


0.  A.  Lochrane  and  Ed.  Baxter,  for  Pullman  Southern  Car  Com- 
pany. 

T.  E.  Matthews,  for  Comptroller  Nolan  and  Davidson  cemty. 

Lanier  &  Dodd,  for  Davidson  county. 

W.  A.Quarles,  for  Montgomery  county  and  others. 

Head  &  Champion,  for  the  state  of  Tennessee. 

Matthews,  Justice.  The  first  of  these  cases  is  an  action  at  law  to 
recover  back  an  amount  alleged  to  have  been  illegally  exacted  as 
taxes,  a  statute  of  the  state  authorizing  such  a  suit,  and  the  plaintiff 
being  a  citizen  of  Kentucky.  It  is  submitted  for  decision  upon  a 
general  demurrer  to  the  declaration.  The  second  is  a  bill  in  equity, 
the  object  of  which  is  to  perpetually  enjoin  the  defendants,  the  coun- 
ties of  Montgomery,  Stewart,  Houston,  Robertson,  Sumner,  and  David- 
son, from  collecting  taxes,  which  they  assert  the  right  to  collect,  of 
the  same  description  as  those  involved  in  the  action  against  the  comp- 
troller. The  third  suit  is  a  bill  in  equity,  filed  by  the  state  of  Ten- 
nessee, seeking  to  compel  a  discovery  from  the  defendant  of  the  num- 
ber of  cars  used  by  it,  claimed  to  be  subject  to  the  tax  in  question, 
and  to  recover  and  to  collect  the  amount  of  tax  due  thereon.  This 
suit  was  commenced  in  the  chancery  court  of  Davidson  county,  but 
was  removed  into  this  court  on  the  application  of  the  defendant.  All 
three  oases  involve  and  depend  upon  a  single  question. 

The  constitution  of  Tennessee  (article  2,  §  28)  provides  that  "all 
property,  real,  personal,  or  mixed,  shall  be  taxed,  but  the  legislature 
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may  except  such  as  may  be  held  by  the  state,  by  counties,  cities,  or 
towns,  and  used  exclusively  for  public  or  corporation  purposes,  and 
snch  as  may  be  held  and  used  for  purposes  purely  religious,  charitable, 
scientific,  literary,  or  educational;  and  shall  except  one  thousand 
($1,000)  dollars  worth  of  personal  property  in  the  hands  of  each  tax- 
payer and  the  direct  product  of  the  soil  in  the  hands  of  the  producer 
and  his  immediate  vendee.  All  property  shall  be  taxed  according  to 
its  value,  that  value  to  be  ascertained  in  such  manner  as  the  legisla- 
ture shall  direct,  so  that  taxes  shall  be  equal  and  uniform  throughout 
the  state.  No  species  of  property  from  which  a  tax  may  be  collected 
shall  be  taxed  higher  than  any  other  species  of  property  of  the  same 
value.  But  the  legislature  shall  have  power  to  tax  merchants,  ped- 
dlers, and  privileges  in  such  manner  as  they  may  from  time  to  time 
direct."  That  constitution  also  provides  (article  2,  §  29)  that  "the 
general  assembly  shall  have  power  to  authorize  the  several  counties 
and  incorporated  towns  in  this  state  to  impose  taxes  for  county  and 
corporation  purposes,  respectively,  in  such  manner  as  shall  be  pre- 
scribed by  law,  and  all  property  shall  be  taxed  according  to  its  value 
upon  the  principles  established  in  regard  to  state  taxation." 

On  March  16,  1877,  the  general  assembly  of  Tennessee  passed  an 
act  entitled,  "An  act  declaring  the  mode  and  manner  of  valuing  the 
property  of  telegraph  companies  for  taxation,  and  of  taxing  sleeping 
cars,"  the  sixth  section  of  which  is  as  follows: 

"Th.it  the  running  and  using  of  sleeping  cars  or  coaches  on  railroads  in 
Tennessee  not -owned  by  the  railroads  upon  which  they  are  run  or  used  is  de- 
clared to  be  a  privilege,  and  the  companies  owning  and  running  or  using  said 
cars  or  coaches  are  required  to  report  on  or  before  the  first  of  May  of  each 
year  to  the  comptroller  the  number  of  cars  so  used  by  them  in  this  state;  and 
they  shall  be  required  to  pay  to  the  comptroller  by  the  first  of  July  following 
$50  for  each  and  every  one  of  said  cars  or  coaches  used  or  so  run  over  said 
roads;  and  if  the  said  privilege  tax  herein  assessed  be  not  paid,  as  aforesaid, 
the  comptroller  shall  enforce  the  collection  of  the  same  by  distress  warrant." 

The  Pullman  Southern  Car  Company  is  a  corporation  created  by 
the  laws  of  Kentucky,  with  its  principal  office  and  place  of  business 
in  Louisville,  in  that  state.  It  manufactures  sleeping  cars  and  draw- 
ing-room coaches,  and  furnishes  them  to  railroads,  under  contracts 
for  that  purpose,  retaining  the  ownership  and  receiving  compensa- 
tion by  the  sale  of  tickets  to  passengers  desiring  such  accommoda- 
tions. It  has  such  arrangements  with  various  railroads  in  Tennes- 
see, on  and  over  whose  roads  its  cars  are  run  and  used,  in  carrying 
passengers  into  the  state  from  points  out  of  it,  and  out  of  the  state 
from  points  within  it,  and  across  the  state  between  points  in  other 
states,  as  well  as  between  points  wholly  within  it.  Two  only  of  such 
cars  are  used  exclusively  for  carrying  passengers  between  points 
wholly  within  the  state,  and  as  to  them  no  question  is  made.  In  re- 
spect to  all  others  it  is  claimed  that  the  tax  is  invalid,  as  a  regula- 
tion of  interstate  commerce,  the  exclusive  right  to  regulate  which  is 
expressly  confided  by  the  constitution  to  the  congress  of  the  United 
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States.  The  tax,  it  is  not  denied,  is  what  is  known  to  the  constitu- 
tion and  laws  of  Tennessee  as  a  privilege  tax.  It  is  not  a  property 
tax,  for,  by  the  terms  of  the  state  constitution,  that  must  be  based  on 
value ;  whereas,  this  is  an  arbitrary  oharge  fixed  by  the  legislature  it- 
self, without  regard  to  the  actual  or  comparative  value  of  the  artiole 
which  is  the  basia  of  the  tax. 

A  reference  to  repeated  decisions  of  the  supreme  court  of  Tennes- 
see leaves  no  room  to  doubt  what  constitutes  a  "privilege"  as  a  sub- 
ject of  taxation,  under  the  constitution  and  laws  of  that  state.  "The 
first  legislature,  after  the  formation  of  the  constitution,"  said  that  court 
in  French  v.  Baker,  4  Sneed,  193,  "acted  upon  the  idea  that  every  oc- 
cupation which  was  not  open  to  every  citizen,  but  could  only  be  ex- 
ercised by  a  license  from  some  constituted  authority,  was  a  privilege. 
And  it  is  presumed  that  this  is  a  correct  definition  of  the  term."  In 
Mayor  of  Columbia  v.  Guest,  3  Head,  414,  the  keeping  of  a  livery- 
stable  was  held  not  to  be  a  privilege,  because  the  legislature  had  not 
so  declared  it.  "A  privilege,"  said  the  court,  in  Jenkins  v.  Ewin,  8 
Heisk.  456,  "is  the  exercise  of  an  occupation  or  business  which  re- 
quires a  license  from  some  proper  authority,  designated  by  some  gen- 
eral law,  and  not  free  to  all,  or  any,  without  such  license."  "There 
is  a  clear  distinction  recognized,"  says  the  supreme  court  of  Georgia, 
in  Home  Ins.  Co.  v.  Augusta,  50  Ga.  530,  "between  a  license  granted 
or  required  as  a  condition  precedent  before  a  certain  thing  can  be 
done  and  a  tax  assessed  on  the  business  which  that  license  may  au- 
thorize one  to  engage  in.  A  license  is  a  right  granted  by  some  com- 
petent authority  to  do  an  act  which,  without  such  authority,  would 
be  illegal.  A  tax  is  a  rate  or  sum  of  money  assessed  upon  the  per- 
son, property,  business,  or  occupation  of  the  citizen."  And  this  priv- 
ilege, it  is  said  by  counsel  for  the  state  in  argument,  has  been  repeat- 
edly recognized  by  the  supreme  court  of  Tennessee.  As  early  as  1839, 
in  the  case  of  Robinson  v.  Mayor  of  Franklin,  1  Humph.  156,  and  in 
Mayor  of  Columbia  v.  Beasly,  Id.  232,  the  court  Bays:  "The  legis- 
lature may  tax  privileges  in  what  proportion  they  choose,  and  so 
may  municipal  corporations,  provided  the  inequality  be  not  such  as 
to  make  it  oppressive  upon  a  particular  class  of  the  community." 

It  results,  therefore,  in  Tennessee  that  the  legislature  may  declare 
the  right  to  carry  on  any  business  or  occupation  to  be  a  privilege,  to 
be  purchased  from  the  state  upon  such  conditions  only  as  the  law 
may  prescribe,  to  engage  in  and  pursue  which,  without  compliance 
therewith,  is  illegal.  In  the  present  case  "the  running  or  using  of 
sleeping  cars  or  coaches  on  railroads  in  Tennessee,  not  owned  by  the 
railroads  upon  which  they  are  run  or  used,  is  declared  to  be  a  privi- 
lege." The  condition  upon  which  it  may  be  obtained  and  exercised 
is  the  payment  of  an  annual  tax  of  $75  for  every  car  so  run  and  used. 
If  that  condition  is  not  complied  with,  such  running  and  using  of 
sleeping  cars  or  coaches  is  forbidden  and  is  unlawful.  The  right  to 
attach  this  condition  involves  the  right  to  attach  any  other  the  legis- 
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lature  may  see  fit  to  adopt,  and  t  the  question  of  the  right  to  impose 
the  tax,  as  a  condition  of  the  exercise  of  the  privilege,  resolves  itself 
into  the  broader  question  of  the  right  to  prohibit  it  altogether ;  for 
that  which  the  legislature  may  license  it  may  forbid.  Indeed,  it  is 
forbidden  unless  it  is  licensed.  The  question,  thus  reduced,  becomes 
one,  not  of  the  limitations  upon  the  taxing  powers  of  the  state,  but 
upon  its  power  to  declare  the  business  of  this  company,  as  carried 
on  upon  and  across  its  territory,  a  privilege,  or  to  forbid  it  alto- 
gether. "Beyond  question,"  said  Mr.  Justice  Clifford,  delivering 
the  opinion  of  the  court  in  Transportation  Co.  v.  Wheeling,  99  U.  S. 
273-279,  "these  authorities  show  that  all  subjects  over  which  the 
sovereign  power  of  a  state  extends  are  objects  of  taxation,  the  rule 
being  that  the  sovereignty  of  a  state  extends  to  everything  which 
exists  by  its  own  authority  or  is  introduced  by  its  permission,  except 
those  means  which  are  employed  by  congress  to  carry  into  execution 
the  powers  given  by  the  people  to  the  federal  government,  whose 
laws,  made  in  pursuance  to  the  constitution,  are  supreme." 

And  according  to  the  decision  in  Crandall  v.  Nevada,  6  Wall.  35, 
the  power  of  the  states,  whether  exerted  in  the  form  of  taxation  or 
otherwise,  is  still  further  limited,  so  as  not  to  deny  or  impair  any 
rights  belonging  to  citizens  of  the  United  States,  as  such,  by  virtue 
of  the  constitution,  as  in  that  case,  the  right  of  the  people  to  pass 
and  repass  into,  through,  and  out  of  any  state,  without  interruption. 
In  that  case  Mr.  Justice  Miller,  delivering  the  opinion  of  the  court, 
after  commenting  on  the  case  of  McCulloch  v.  Maryland,  4  Wheat. 
316,  said  (page  46:) 

"It  will  be  observed  that  it  was  not  the  extent  of  the  tax  in  that  case  which 
was  complained  of,  but  the  right  to  levy  any  tax  of  that  character.  So  in  the 
case  before  us  it  may  be  said  that  a  tax  of  one  dollar  for  passing  through  the 
state  of  Nevada  by  stage,  coach,  or  railroad  cannot  sensibly  affect  any  func- 
tion of  the  government  or  deprive  a  citizen  of  any  valuable  right.  But  if  the 
state  can  tax  a  railroad  passenger  one  dollar,  it  can  tax  him  $1,000.  If  one 
state  can  do  this,  so  can  every  other  state.  And  then  one  or  more  states, 
covering  the  only  practicable  routes  of  travel  from  the  east  to  the  west  or 
from  the  north  to  the  south,  may  totally  prevent  or  seriously  burden  all  trans- 
portation of  passengers  from  one  part  of  the  country  to  another. " 

In  the  case  of  the  State  Freight  Tax,  15  Wall.  232-281,  it  was 
distinctly  declared  that  the  transportation  of  passengers  or  merchan- 
dise through  a  state,  or  from  one  state  to  another,  was  subject  to 
the  exclusive  jurisdiction  of  congress,  and  that  a  state  could  not  di- 
rectly tax  persons  or  property  passing  through  it,  or  tax  them  indi- 
rectly by  levying  a  tax  upon  their  transportation.  And  in  Almy  v. 
State  of  California,  24  How.  169,  as  explained  in  Woodruff  v.  Par- 
ham,  8  Wall.  123-138,  it  was  decided  that  a  stamp  tax  imposed  by 
state  authority  upon  bills  of  lading  for  the  transportation  of  gold  and 
silver  from  one  point  within  the  state  to  any  point  without  the  state 
"was  a  regulation  of  commerce,  a  tax  imposed  upon  the  transporta- 
tion of  goods  from  one  state  to  another  over  the  high  seas,  in  conflict 
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with  that  freedom  of  transit  of  goods  and  persons  between  one  state 
and  another,  which  is  within  the  rule  laid  down  in  Crandall  v.  Nevada, 
6  Wall.  35,  and  with  the  authority  of  congress,  to  regulate  commerce 
among  the  states."  If  a  tax  upon  the  person  or  thing  carried  is  a 
regulation  of  commerce  forbidden  to  the  states,  it  seems  impossible 
to  escape  the  conclusion  that  a  tax  imposed  as  the  price  of  the  priv- 
ilege of  being  carried  is  equally  such  a  regulation.  It  is  immaterial 
whether  the  privilege  granted  or  withheld  is  attributed  to  the  carrier 
or  to  that  which  he  is  engaged  in  carrying.  In  both  cases  it  is  a 
burden  upon  the  act  of  transportation  and  a  tribute  levied  directly 
upon  commerce  itself.  In  the  language  of  Mr.  Justice  Strong,  de- 
livering the  opinion  of  the  court  in  the  case  of  the  State  Freight  Tax, 
15  Wall.  232-281 : 

"Interstate  transportation  of  passengers  is  beyond  the  reach  of  the  state 
legislature.  *  *  *  We  regard  it  as  established  that  no  state  can  impose  a 
tax  upon  freight  transported  from  state  to  state,  or  upon  the  transporter  be- 
cause of  such  transportation." 

The  case  is  to  be  distinguished  from  that  of  Osborne  v.  Mobile,  16 
Wall.  479,  where  the  subject  of  the  tax  was  not  the  act  of  transpor- 
tation itself,  but  a  general  business  carried  on  within  the  state  by  a 
resident  citizen  thereof,  which  included  the  making  of  contracts  for 
transportation  beyond  the  limits  of  the  state.  Nor  is  it  within  the 
decision  of  the  case  of  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107 
U.  S.  365;  S.  C.  2  Sup.  Ct.  Rep.  257,  where  the  point  ruled  was  that 
the  levying  of  a  tax  upon  vessels  or  other  water-craft,  or  the  exaction 
of  a  ferry  license  by  the  state  within  which  the  property  subject  to  the 
exaction  has  its  situs  is  not  a  regulation  of  commerce  within  the 
meaning  of  the  constitution  of  the  United  States. 

In  the  present  case  the  Pullman  Southern  Gar  Company,  a  corpo- 
ration of  Kentucky,  has  no  domicile  in  Tennessee,  and  is  not  per- 
sonally subject  to  its  jurisdiction  for  purposes  of  taxation,  and  the 
sleeping  cars  which  it  runs  and  uses  upon  the  railroads  of  that  state, 
in  the  transportation  of  passengers  into  and  from  it,  from  and  to 
other  states,  have  no  situs  within  that  state  for  the  purposes  of  taxa- 
tion. They  are  not  brought  into  the  state  for  the  purpose  of  being 
employed  in  a  business  carried  on  within  it,  and  do  not  become  a  part 
of  the  mass  of  property  within  the  jurisdiction  of  the  state  for  pur- 
poses of  taxation.  They  are  in  the  state  only  as  passing  to  and  from 
it  while  in  the  act  of  transportation,  performed  by  virtue  of  a  right 
secured  to  the  owners  of  them ;  not  by  the  authority  of  the  laws  of 
Tennessee,  but  by  virtue  of  a  right  secured  by  the  exclusive  jurisdic- 
tion of  congress  under  the  constitution. 

It  has  been  suggested  that  these  sleeping  cars  do  not  really  perform 
any  office  in  the  act  of  transportation,  but  may  be  likened  rather  to 
hotels  or  inns  on  wheels,  and,  like  other  hotels  or  inns,  subject  to 
regulation  and  license  by  the  state ;  but  the  refinement  is  too  subtle 
to  be  sound.   Even  regarded  as  such,  hotels  or  inns  on  wheels,  pro- 
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pelled  by  steam-power  over  railroad  tracks,  receiving  and  delivering 
travelers  at  points  widely  separated  in  distance,  would  properly  be 
considered  still  as  vehicles  of  transportation,  and  their  use  in  that  way 
would  be  commerce.  The  conclusion  reached  from  these  considera- 
tions is  that  the  right  to  levy  a  tax  upon  the  running  and  using  of 
sleeping  cars  or  coaches  on  railroads  in  Tennessee,  not  owned  by  the 
railroads  upon  which  they  are  run  or  used  as  a  privilege,  can  rest  only 
upon  a  concession  that  the  state  may  regulate  it  in  all  other  respects, 
or  forbid  it  altogether;  that,  consequently,  it  is  a  regulation  of  com- 
merce among  the  states  when  applied  to  such  cars  employed  in  inter- 
state transportation,  and  in  that  application  contrary  to  the  constitu- 
tion of  the  United  States,  and  therefore  null  and  void. 

In  accordance  with  this  opinion,  judgments  and  decrees  will  be  en- 
tered in  these  cases  as  follows :  (1)  In  No.  2,582,  the  action  against  the 
comptroller  to  recover  the  taxes  paid  under  protest  as  illegally  ex- 
acted, the  demurrer  will  be  overruled,  and  judgment  rendered  for  the 
plaintiff  for  such  amount  as  may  be  agreed  on  or  otherwise  ascer- 
tained. (2)  In  No.  2,591  a  decree  will  be  rendered  finding  the  equity 
of  the  cause  with  the  complainant,  and  granting  the  relief  prayed, 
enjoining  the  several  county  authorities  from  proceeding  further  in 
the  collection  of  the  tax.  (3)  In  No.  2,679  the  bill  of  the  state  will 
be  dismissed  for  want  of  equity. 


Practice — Action  Aoainst  Foreign  Corporation — Service  on  Aobnt—  Mo- 
tion to  Quash — Plea  in  Abatement — Illinois  Statute. 

The  question  of  fact  as  to  whether  a  party  on  whom  service  of  summons  in 
an  action  against  a  foreign  corporation  was  made  under  Illinois  statute  was  at 
the  time  of  such  service  an  agent  of  the  corporation  can  only  be  raised  by  plea 
in  abatement,  unless  the  grounds  of  the  motion  to  quash  the  return  of  service 
appear  on  the  face  of  the  record. 

Motion  to  Quash  Return  of  Service. 

Kerr  ds  Barr  and  Ira  W.  Rubel,  for  complainant. 

Wm.  A.  Montgomery,  for  defendant. 

Blodgett,  J.  This  is  an  action  of  assumpsit.  The  defendant  is 
a  non-resident  corporation,  and  the  return  of  the  marshal  on  the  sum- 
mons is  that  he  has  served  the  same  by  reading  and  delivering  a  copy 
thereof  to  Arthur  Brittan,  agent  of  defendant,  having  been  unable  to 
find  the  president  of  the  defendant  company  in  this  district.  The 
defendant  entered  a  special  appearance,  and  moved  to  quash  the  re- 
turn of  service  on  the  ground  that  Brittan,  on  whom  the  summons 
was  served  as  agent  of  defendant,  is  not,  and  was  not  at  the  date  of 
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('HrcuU  Court,  N.  D.  Illinois.   November  24, 1884.' 
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the  service,  an  agent  of  defendant  on  whom  service  of  process  against 
defendant  could  lawfully  be  made.  The  plaintiff  now  moves  to  strike 
this  motion  from  the  files,  on  the  ground  that  the  question  of  fact  as 
to  whether  Brittan  was  such  agent  can  only  be  raised  by  plea  in  abate- 
ment, unless  the  grounds  of  the  motion  to  quash  appear  on  the  face 
of  the  record. 

By  section  914,  Bev.  St.,  it  is  declared  that  the  practice,  pleadings, 
and  forms  and  modes  of  proceeding  in  civil  -cases  in  the  United  States 
courts,  other  than  in  equity  and  admiralty  cases,  shall  conform  as 
near  as  may  be  to  the  practice,  pleadings,  and  forms  and  modes  of 
proceeding  in  like  causes  in  the  courts  of  record  of  the  states  within 
which  such  courts  are  held.  This  provision  being  substantially  the 
fifth  section  of  the  act  of  June  1,  1872,  entitled,  "An  act  to  further 
the  administration  of  justice."  The  important  question,  then,  is  to 
determine  what  is  the  proper  practice  in  the  courts  of  record  of  this 
state  in  suits  of  a  like  nature  with  this. 

By  an  act  of  the  general  assembly  of  this  state,  passed  February 
8,  1853,  it  was  provided  that  servioe  of  process  on  an  incorporated 
company  in  this  state  should  be  made  by  leaving  a  copy  with  the 
president,  or  if  the  president  was  not  found  in  the  county,  then  with 
any  clerk,  cashier,  secretary,  engineer,  conductor,  or  other  agent  of 
such  company  found  in  the  county,  and  this  provision  is  substantially 
found  in  section  5,  c.  110,  Rev.  St.  111.  1874.  In  Mineral  Point  Ii. 
Co.  v.  Keep,  22  111.  9,  the  supreme  court  of  this  state  construed  this 
statute,  and  held  that  its  provisions  applied  to  foreign  corporations 
doing  business  through  their  agents  and  officers  in  this  state,  but  that 
the  return  of  the  sheriff  was  not  conclusive  upon  the  fact  of  the  agency 
of  the  person  on  whom  the  process  was  served,  and  that  the  defend- 
ant could  by  plea  in  abatement  put  in  issue  the  fact  of  the  agency  of 
the  person  on  whom  the  process  was  served,  the  court,  in  its  opinion, 
saying : 

"Great  injustice  and  ruin  to  incorporated  companies  might  be  the  conse- 
quence had  the  officer  the  undisputed  power  to  select  any  person  he  might 
choose  as  the  agent  of  a  company  sued,  and  serve  the  process  upon  him ;  that 
he  was  the  agent  must  be  held  to  be  a  fact  open  to  the  country.  *  *  *  Our 
statute  authorizing  service  of  process  on  an  agent  or  conductor  is  an  innova- 
tion upon  the  ancient  practice,  and  no  greater  force  and  effect  should  be  given 
to  it  than  Is  absolutely  necessary.  When  a  party  sues  an  incorporated  com- 
pany, whose  president  and  whose  place  of  doing  business  is  out  of  the  county 
where  suit  is  brought,  and  causes  his  process  to  be  served  on  one  whom  he 
chooses  to  consider  the  agent  of  the  company,  it  is  no  hardship  to  require  him 
to  prove  such  person  was  the  agent.  We  think,  therefore,  that  the  fact  of 
agency  could  have  been  put  in  issue  by  plea  in  abatement  of  the  writ,  the  de- 
fendants appearing  for  that  purpose  only.  By  such  practice  no  injustice  can 
be  done.  If  the  issue  is  found  against  the  company,  and  the  fact  of  agency 
established,  leave  will  always  be  given  to  plead  to  the  merits." 

In  Sibert  v.  Thorp,  77  111.  43,  the  supreme  court  went  still  further, 
and  held  that  any  defendant  might  put  the  truth  of  the  return  of  the 
sheriff  upon  the  process  in  issue  by  plea  in  abatement ;  that  instead 
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of  the  officer's  return  upon  the  process  being  conclusive  upon  the  de- 
fendant it  is  only  prima  facie  evidence  of  the  matters  therein  stated, 
although  the  court  admitted  that  this  decision  was  in  conflict  with  the 
dicta  in  many  of  its  earlier  decisions.  And  in  National  Bank  v.  Na- 
tional Bank,  90  111.  56,  the  rule  in  Mineral  Point  R.  Co  v.  Keep  and 
Sibert  v.  Thorp  was  affirmed.  It  is  true  there  are  some  expressions 
in  Protection  Life  Ins.  Co.  v.  Palmer,  81  111.  88,  which  seem  repug- 
nant to  the  rule  laid  down  in  Mineral  Point  R.  Co.  v.  Keep,  supra, 
and  Sibert  v.  Thorp,  supra;  but  in  the  later  case,  in  90  111.,  the  court 
expressly  says  there  was  no  intention  in  Protection  Life  Ins.  Co.  v. 
Palmer  to  overrule  the  previous  decision  in  Mineral  Point  R.  Co.  v. 
Keep,  and  reiterates  the  rule  that  the  only  way  to  traverse  the  return 
of  service  made  by  the  officer  serving  the  process  is  by  a  plea  in  abate* 
ment.  It  is  true  that  in  Mineral  Point  R.  Co.  v.  Keep  the  court 
said:  "If  the  issue  is  found  against  the  company,  and  the  fact  of 
agency  established,  leave  will  always  be  given  to  plead  to  the  merits 
while  in  Brown  v.  Illinois  Cent.  Mut.  Ins.  Co.  42  111.  366,  it  was  held 
that- if  the  issue  of  fact  on  such  a  plea  was  found  against  the  defend- 
ant, the  judgment  must  go  against  him.  And  in  1  Chit.  PI.  464,  it  is 
said :  "If  the  issue  of  fact  be  joined  upon  the  replication,  and  found 
for  the  plaintiffs,  the  jury  should  assess  the  damages,  and  the  judg- 
ment is  peremptory,  for  the  delay  quod  recuperet  and  not  respondent 
ouster."  And  the  same  rule  was  applied  in  McKinstry  v.  Pennoyer, 
1  Scam.  319,  and  Motherell  v.  Beaver,  2  Gilm.  70. 

It  may  therefore  be  considered  that  under  the  Illinois  cases,  both 
before  and  since  Mineral  Point  R.  Co.  v.  Keep,  the  expression  used  in 
the  latter  case  that  "leave  will  always  be  given  to  plead  to  the  mer- 
its," if  the  defendant  fails  to  sustain  his  plea  in  abatement,  has  been 
overruled,  and  that  the  common-law  rule  of  judgment,  quod  recuperet, 
must  be  followed.  A  brief  examination  of  Mineral  Point  R.  Co.  v. 
Keep  shows  that  the  question  as  to  what  judgment  the  court  should 
render  when  the  issue  on  such  a  plea  is  found  against  the  defendant 
was  not  before  the  court,  and  the  expressions  on  that  point  in  the 
opinion  may  be  considered  as  obiter  even  if  the  court  had  not  since, 
in  effect,  so  ruled.  But  it  is  urged  that  the  practice  of  the  United 
States  courts  is  different  from  that  indicated  by  the  Illinois  authori- 
ties. It  may  be  sufficient  to  say  that  the  question  in  this  case  is  to 
determine  what  is  the  proper  practice  in  the  Illinois  courts,  and  then 
follow  their  rule,  but  I  do  not  think  the  cases  cited  by  defendant  sus- 
tain the  practice.  In  Halsey  v.  Hurd,  6  McLean,  14,  the  defect  in 
the  service  appeared  upon  the  face  of  the  return,  and  was  properly 
brought  to  the  attention  of  the  court  by  motion  to  quash  the  service. 
In  Juneau  Bank  v.  McSpedan,  5  Biss.  64,  a  non-resident  party  to  a 
suit,  while  in  necessary  attendance  upon  the  court  where  his  suit  was 
pending,  was  served  with  process  in  another  suit,  and  the  court,  on 
motion,  held  that  he  was  privileged  from  suit  under  the  circumstances, 
and  set  aside  the  service  as  it  might  properly  do,  as  all  the  facts  ap- 
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peared  of  record  and  the  party  was  under  the  protection  of  the  court 
where  his  suit  was  pending. 

Harknes*  v.  Hyde,  98  U.  8.  476,  was  a  case  from  Idaho  territory, 
where  objection  was  made  to  the  service  of  process  on  the  ground 
that  it  was  served  outside  of  the  limits  of  the  territory;  but  the  ques- 
tion as  to  how  the  sufficiency  of  the  service  was  to  be  questioned, 
whether  by  motion  or  by  plea,  was  not  made,  but  the  only  point  con- 
sidered was  whether  the  marshal  could  serve  the  process  outside  the 
territorial  limits,  so  that  this  case  gives  no  aid  upon  the  question  at 
bar.  And  the  same  may  be  said  of  Nazro  v.  Cragin,  3  Dill.  474., 
While  the  general  rule  in  this  state  undoubtedly  is  that  a  motion  to 
dismiss  for  want  of  jurisdiction  or  quash  the  service  of  process  will 
not  be  entertained  unless  the  objection  appears  upon  the  face  of  the 
record. 

In  HoUoway  v.  Freeman,  22  111.  197,  it  is  said  that  a  motion  to  dis- 
miss for  want  of  jurisdiction  will  not  be  entertained  unless  the  ob- 
jection taken  appears  upon  the  face  of  the  papers ;  but  that  when  the 
grounds  of  the  objection  do  not  so  appear,  but  have  to  be  shown  by 
extrinsic  proof,  the  question  must  be  raised  by  plea  in  abatement. 
The  same  rule  was  applied  in  McNab  v.  Bennett,  66  111.  157,  and  in 
Holton  v.  Daly,  106  111.  131.  It  is  true  the  rule  that  judgment  must 
be  rendered  against  a  defendant  who  fails  to  sustain  his  issue  of  fact 
on  a  plea  of  abatement  is  a  harsh  one,  but  in  most  cases  such  a  de- 
fense can  be  only  a  mere  dilatory  plea  and  should  not  be  encouraged 
by  the  courts;  and  in  cases  like'  this,  certainly,  a  defendant  ought  to 
know  whether  the  person  on  whom  process  is  served  -is  or  is  not  his 
agent,  and  should  be  held  to  make  the  issue  on  that  point  at  his  • 


The  motion  to  strike  from  the  files  the  motion  to  quash  is  sus- 
tained. • 


1.  Indian  Country— Umatilla  Reservation. 

The  Umatilla  Indian  reservation  is  a  place  within  the  geographical  limits 
and  genera]  jurisdiction  of  the  state  of  Oregon,  but  is  also  a  tract  of  country 
to  which  the  Indian  title  is  not  extinguished,  and  which  has  been  permanently 
set  apart  by  treaty  as  a  reservation  for  the  sole  and  exclusive  use  of  the  Indians 
thereon,  and  is  therefore  "Indian  country,"  within  the  meaning  of  that  phrase 
as  used  in  the  Revised  Statutes. 

2.  Intercourse  with  Indian  Tribes. 

The  United  States  has  Jurisdiction  over  the  Intercourse  with  tribal  Indians, 
and  congress  may  prohibit  and  provide  for  the  punishment  of  acts  relating  to 
or  affecting  such  intercourse  anywhere  in  the  United  States. 


peril. 


United  States  v.  Babnhart  and  another. 
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3.  Jurisdiction  of  United  States  Courts  over  Crimes  Committed  oh  the  Res- 

ervation. 

The  United  States  courts  of  the  district  of  Oregon  have  jurisdiction  over  all 
crimes  committed  on  the  Umatilla  reservation  by  a  white  man  on  the  property 
or  person  of  an  Indian,  and  vice  versa,  so  far  as  the  same  have  been  defined  by 
an  act  of  congress. 

4.  Plea  of  Autrefois  Acquit. 

B  and  A.  were  indicted  in  the  United  States  court  for  the  crime  of  man- 
slaughter, committed  in  killing  Indian  William  on  the  Umatilla  reservation,  and 
pleaded  to  the  indictment  a  former  acquittal,  from  which  plea  it  appeared 
they  had  been  indicted  and  tried  in  the  state  court  for  the  murder  of  said 
Indian,  and  acquitted,  to  which  plea  there  was  a  demurrer.  Held,  that  the 
crime  of  which  the  defendants  were  acquitted  in  the  state  court  was  not  the 
same  as  that  charged  in  the  indie  i  meat  in  the  United  States  court,  and  there- 
fore the  plea  was  bad. 

Indictment  for  Manslaughter. 

James  F.  Watson,  for  the  United  States. 

W.  Lair  HiU,  for  defendants. 

Deady,  J.  On  November  21,  1884,  the  grand  jury  of  the  United 
States  district  court  for  this  district,  by  an  indictment  then  duly  found, 
accused  the  defendants  of  the  crime  of  manslaughter,  committed  as 
follows :  On  May  13,  1884,  the  defendants,,  being  white  men,  did 
"feloniously  and  willfully"  shoot,  with  a  revolving  pistol,  one  William, 
an  Indian,  then  and  there  being  on  the  Umatilla  Indian  reservation, 
in  this  district,  and  belonging  thereto,  whereof  he  then  and  there  died. 
Afterwards  the  indictment  was  remitted  to  this  court  for  trial.  On 
November  24th  the  defendants  demurred  to  the  indictment,  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  offense;  and  on  No- 
vember 26th  they  withdrew  their  demurrers,  and  on  being  arraigned 
pleaded  autrefois  acquit,  or  a  former  acquittal  of  the  same  charge  in 
the  circuit  court  of  the  state  for  the  county  of  Umatilla.  From  the 
pleas  it  appears  that  on  June  16,  1884,  the  defendants  were  jointly 
indicted  in  said  court  for  the  crime  of  murder,  committed  in  killing 
the  said  William  on  May  13, 1884,  in  said  county  of  Umatilla,  which 
includes  said  Indian  reservation;  and  thereafter,  to* wit,  on  July  2, 
1884,  were  duly  tried  therein  on  said  charge,  on  the  plea  thereto  of 
not  guilty,  and  acquitted.  To  these  pleas  the  district  attorney  de- 
murs, for  that  the  facts  stated  therein  "do  not  constitute  a  formal 
acquittal  of  the  offense  set  forth  in  the  indictment,  and  do  not  con- 
stitute a  bar  to  the  prosecution  by  the  United  States  for  said  offense." 

In  U.  S.  v.  Bridleman,  7  Sawy.  243,  S.  C.  7  Fed.  Rep.  894,  and  in 
U.  S.  v.  Martin,  8  Sawy.  473,  S.  C.  14  Fed.  Kep.  817,  it  was  held  that 
the  United  States  courts  of  this  district  have  "jurisdiction  of  a  crime 
committed  on  the  Umatilla  reservation  by  a  white  man  upon  the  per- 
son or  property  of  an  Indian,  and  vice  versa,  provided  the  crime  is 
defined  by  a  law  of  the  United  States  directly  applicable  to  the  In- 
dian country,  or  made  so  by  sections  2145  and  2146  of  the  Revised 
Statutes.  The  crime  of  manslaughter,  when  committed  on  the  high 
seas  or  in  any  place  within  the  exclusive  jurisdiction  of  the  United 
States,  is  defined  by  section  5341  of  the  Revised  Statutes  as  the  un- 
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lawful  and  willf  q1  injuring  of  another,  without  malice,  bat  so  as  to 
cause  death;  and  this  section  was  extended  to  the  Indian  country, 
so  as  to  include  the  case  of  the  killing  of  an  Indian  by  a  white  man, 
and  vice  versa,  by  sections  2145  and  2146  of  the  Revised  Statutes. 
Under  section  8,  art.  1,  of  the  constitution,  the  power  of  congress  to 
provide  for  the  punishment  of  a  crime  committed  by  a  white  man  on 
the  person  or  property  of  an  Indian,  and  vice  versa,  anywhere  in  the 
United  States,  is  undoubted.  As  was  said  in  the  case  of  U.  8.  v. 
Bridleman,  supra,  249 : 

"Upon  the  national  government  is  devolved  the  power  and  duty  to  super- 
vise and  control  the  intercourse  batween  the  Indians  and  its  citizens,  so  that, 
as  far  as  possible,  each  may  be  protected  from  wrong  and  injury  by  the  other, 
and  in  the  exercise  of  this  power  and  the  performance  of  this  duty  it  is  not 
limited  or  restrained  by  the  fact  that  the  Indians  are  within  the  limits  of  a 
state." 

But  as  congress  has  not  seen  proper  to  confer  jurisdiction  upon 
the  national  courts  of  the  crime  of  murder  or  manslaughter  grow- 
ing out  of  intercourse  between  the  whites  and  Indians,  unless  com- 
mitted in  the  "Indian  country,"  the  only  debatable  point  there  ever 
was  in  these  cases  is  whether  the  Umatilla  reservation  is  "Indian 
country,"  within  the  meaning  of  that  term  as  used  in  the  Revised 
Statutes.  In  the  Bridleman  and  Martin  Cases,  supra,  the  court  held 
that  the  reservation  was  such  Indian  country;  and  it  appears  that 
the  point  has  since  been  definitely  decided  in  the  same  way  by  the  su- 
preme court  in  Ex  parte  Crdio  Dog,  109  U.  S.  556;  S.  C.  3  Sup.  Ct. 
Rep.  396.  In  that  ease,  Mr.  Justice  Matthews,  speaking  for  the  court, 
says  the  term  "Indian  country"  "applies  to  all  the  country  to  which  the 
Indian  title  has  not  been  extinguished  within  the  limits  of  the  United 
States,  even  when  not  within  a  reservation  expressly  set  apart  for  the 
exclusive  occupancy  of  Indians,  although  much  of  it  had  been  ac- 
quired since  the  passage  of  the  act  of  1834,  and  notwithstanding  the 
formal  definition  in  that  act  has  been  dropped  from  the  statutes,  ex- 
cluding, however,  any  territory  embraced  within  the  exterior  geo- 
graphical limits  of  a  state  not  excepted  from  its  jurisdiction,  by  treaty 
or  by  statute,  at  the  time  of  its  admission  into  the  Union,  but  saving, 
even  in  respect  to  territory  not  thus  excepted,  and  [but?]  actually  in 
the  exclusive  occupancy  of  Indians,  the  authority  of  congress  over  it, 
under  the  constitutional  power  to  regulate  commerce  with  the  Indian 
tribes,  and  under  any  treaty  made  in  pursuance  of  it." 

The  Umatilla  reservation  was  made  by  a  treaty  negotiated  with  the 
Indians  now  in  the  occupation  of  it,  on  June  9, 1855,  and  ratified  by 
the  senate  on  March  8,  1859, — 22  days  after  the  admission  of  the 
state  into  the  Union.  It  was  thereby  set  apart  for  the  "exclusive 
use"  of  these  Indians,  and  has  been  occupied  by  them,  under  the  care 
and  direction  of  congress,  ever  since.  U.  S.  v.  Bridleman,  supra,  246. 
And  although  this  reservation  was  never  expressly  excepted  from  the 
jurisdiction  of  the  state,  by  either  treaty  or  statute,  it  is  nevertheless 
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territory  to  which  the  Indian  title  has  never  been  extinguished,  and 
"actually  in  the  exclusive  occupancy  of  Indians,"  in  pursuance  of  a 
treaty  of  the  United  States.  This  brings  it  within  the  definition  or 
description  of  "Indian  country,"  in  Ex  parte  Crow  Dog,  supra. 

The  question  is  not  one  of  power  in  the  national  government,  for, 
as  has  been  shown,  congress  may  provide  for  the  punishment  of  this 
crime  wherever  committed  in  the  United  States.  Its  jurisdiction  is 
co-extensive  with  the  subject-matter, — the  intercourse  between  the 
white  man  and  the  tribal  Indian, — and  is  not  limited  by  place  or 
other  circumstance.  But  congress  has  only  made  provision  for  the 
punishment  of  this  crime,  when  committed  in  the  Indian  country,  as 
defined  or  described  by  law.  But,  this  reservation  being  such  Indian 
country,  the  jurisdiction  of  this  court  over  the  offense  is  undoubted. 
Admitting  this  proposition,  counsel  for" the  defendants  contends  that 
in  the  killing  of  the  Indian  William  there  was  but  one  crime,  if  any, 
committed,  for  which  the  defendants  were  subject  to  trial  by  either 
the  state  or  the  United  States  court,  and  that  whichever  of  these  ju- 
risdictions first  took  cognizance  of  the  case,  took  it  with  the  absolute 
exclusion  of  the  other,  and  therefore  the  defendants,  having  been  first 
tried  and  acquitted  on  this  charge  in  the  state  court,  the  question  of 
their  guilt  or  innocence  is  res  judicata,  and  they  cannot  be  retried 
upon  it  in  this  or  any  other  court.  This  argument  assumes  that  this 
homicide  only  involves  one  crime,  of  which  neither  the  state  nor  na- 
tional courts  have  exclusive  jurisdiction,  but  only  concurrent.  Where 
an  act  constitutes  a  crime  against  two  sovereignties — as  the  state 
and  the  United  States — there  may  be  a  "concurrent"  right  to  pro- 
ceed against  the  offender,  so  that  whichever  of  the  two  governments 
first  acquires  jurisdiction  of  him  shall  be  entitled  to  proceed  adfinem 
litis  without  interference  from  the  other.  But,  in  the  very  nature  of 
things,  courts  of  different  sovereignties  cannot  have  concurrent  juris- 
diction of  the  same  offense,  unless  it  is  one  arising  under  some  law 
common  to  them  all;  as  the  law  of  nations.  Piracy,  or  robbing  on 
the  high  seas,  is  a  violation  of  this  common  or  universal  law,  and 
therefore  the  courts  of  every  nation  in  the  civilized  world  have  con- 
current jurisdiction  of  it.  And,  this  being  so,  a  trial  in  one  of  them, 
upon  such  a  charge,  is  considered  a  bar  to  a  prosecution  therefor  in 
another.    As  was  said  in  U.  S.  v.  Pirates,  5  Wheat.,  197: 

"It  [piracy]  is  against  all,  and  punished  by  all;  and  there  can  be  no  doubt 
that  the  plea  of  autrefois  acquit  would  be  good  in  any  civilized  state,  though 
resting  on  a  prosecution  instituted  in  the  courts  of  any  other  civilized  state." 

But  there  was  no  crime  involved  in  the  killing  of  Indian  William, 
punishable  in  any  court,  unless  the  law  of  Oregon  or  the  United 
States  made  it  so.  No  other  power  had  any  jurisdiction  over  the  place 
where  the  killing  occurred  or  the  persons  concerned  in  it.  Nor  could 
either  of  these  make  this  killing  a  crime  triable  in  the  courts  of  the 
other.  Neither  is  there  any  law  common  to  both  of  them,  as  the  law 
of  nations,  making  this  killing  a  crime,  and  under  which  either  might 
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take  jurisdiction  of  it  to  the  exclusion  of  the  other.  The  United 
States  had  declared  the  killing  to  be  murder  or  manslaughter,  accord- 
ing to  the  circumstances  of  the  case,  and  provided  for  the  punish- 
ment of  the  persons  guilty  of  it  in  its  own  courts.  The  state  also 
had  a  law  providing  for  the  punishment  of  persons  guilty  of  such 
crimes,  when  committed  within  its  geographical  limits,  not  excluding 
this  reservation.  And  while  the  latter  comprehends  the  unlawful 
killing  of  any  human  being  within  the  peace  of  the  state,  the  former  < 
only  extends  to  such  killing  of  a  human  being  known  as  a  tribal  In- 
dian by  a  white  man,  and  vice  versa.  But  the  crimes  denned  by 
these  laws,  however  similar  in  circumstance  or  origin,  are  legally  dis- 
tinct. They  are  offenses  against  different  sovereignties  and  triable 
in  different  courts. 

In  U.  S.  v.  Martin,  supra,  478,  it  is  "conceded  that  the  admission 
of  Oregon  into  the*  Union  upon  an  equality  with  the  other  states, 
without  any  special  reservation  of  jurisdiction  over  the  place  then 
known  and  occupied  as  the  Umatilla  Indian  reservation,  extended  the 
jurisdiction  of  the  state  thereover  as  to  all  subjects  constitutionally 
within  its  power  of  legislation,  such  as  a  crime  committed  thereon  by 
one  white  man  upon  another,  and  it  may  be  by  one  Indian  upon  an- 
other." But  as  this  subject  of  the  intercourse  between  the  white  man 
and  the  Indian  is  committed  by  the  constitution  to  the  government  of 
the  United  States,  and  as  congress  has  provided  for  the  punishment 
of  a  white  man  for  the  felonious  killing  of  an  Indian  upon  this  res- 
ervation, and  vice  versa,  it  is  not  admitted  that  the  state  has  any 
authority  over  such  killing,  or  power  to  punish  or  absolve  the  person 
committing  the  same.  Local  interference  in  such  cases  generally 
results  in  the  punishment  of  the  Indian  and  the  acquittal  of  the 
white  man. 

Most  of  the  Indian  wars  which  have  desolated  the  frontier  of  this 
country,  in  the  last  30  years,  have  been  the  direct  result  of  crimes 
committed  by  a  few  lawless  and  savage  white  men  upon  Indians,  which 
the  local  authorities  were  powerless  or  indisposed  to  punish.  As  a 
rule,  the  proceedings  in  these  tribunals  have  resulted  in  one  judgment 
for  the  white  man  and  another  for  the  red  one.  No  white  man  was 
ever  hung  for  killing  an  Indian,  and  no  Indian  tried  for  killing  a  white 
man  ever  escaped  the  gallows.  But  it  may  be  that  the  state  can 
punish  acts  growing  out  of  the  intercourse  between  the  whites  and 
Indians,  until  congress  vests  the  jurisdiction  thereof  exclusively  in  the 
national  courts.  See  Coleman  v.' Tennessee,  97  U.  S.  514.  But  be 
this  as  it  may,  and  assuming  for  the  present  that  the  state  has  au- 
thority to  provide  for  the  trial  and  punishment  or  acquittal  of  a  white 
person  charged  with  the  commission  of  a  wrong  upon  the  person  or 
property  of  an  Indian,  on  this  reservation,  still  the  pleas  of  a  former 
acquittal  are  not  good.  The  crime  set  forth  in  these  pleas,  of  which 
it  thereby  appears  the  defendants  were  acquitted  in  the  state  court, 
is  not  the  same  crime  charged  in  this  indictment.    The  former  is  a 


v.22F,no.5— 19 


Digitized  by 


290  FEDERAL  REPORTER. 

crime  committed  by  the  doing  of  an  act  which  violated  a  law  of  the 
state  of  Oregon,  while  the  latter  is  a  crime  arising  oat  of  a  violation 
of  a  law  of  the  United  States. 

A  person  living  under  two  governments  or  jurisdictions,  as  does 
every  inhabitant  of  the  states  of  this  Union,  may  commit  two  crimes 
by  doing  or  omitting  one  act — one  against  the  state  and  the  other 
against  the  United  States.  And  in  such  case  the  conviction  or  ac- 
quittal of  the  one  crime,  in  a  forum  of  the  state,  is  no  bar  to  a  prose- 
cution for  the  other,  in  a  forum  of  the  United  States.  The  maxim, 
nemo  debet  bis  puniri  pro  una  delicto,  now  improved  and  incorporated 
into  the  constitution  of  the  United  States  (fifth  amendment)  in  the 
words,  "nor  shall  any  person  be  subject  for  the  same  offense  to  be 
twice  put  in  jeopardy  of  life  or  limb,"  does  not  apply,  for  the  offenses 
are  not  the  same.  This  inhibition  is  a  limitation  upon  the  power  of 
the  government. of  the  United  States,  and  not  that  of  the  state,  (Bar- 
ron v.  Mayor,  etc.,  7  Pet.  247;  Twitchell  v.  Com.  7  Wall.  325,)  and  its 
only  effect  is  to  restrain  the  former  from  putting  any  person  in  jeop- 
ardy twice  for  the  same  offense;  that  is,  an  offense  defined  by  its 
laws  and  triable  in  its  courts.  It  matters  not  how  often  a  person  has 
been  put  in  jeopardy  elsewhere  or  otherwise  on  account  of  the  act  or 
conduct  constituting  such  crime;  it  is  no  defense  to  a  prosecution, 
therefore,  in  the  courts  of  the  United  States. 

In  Fox  v.  Ohio,  5  How.  432,  the  supreme  court  held  that  the  state 
of  Ohio  could  punish  a  person  for  passing  a  counterfeit  coin,  though 
made  in  the  similitude  of  a  dollar  of  the  coinage  of  the  United  States. 
In  U.  S.  v.  Marigold,  9  How.  565,  the  same  court  .held  that  the  United 
States  had  authority  to  punish  the  same  act,  as  incident  to  its  power 
to  coin  money  and  regulate  the  value  thereof.  In  this  case  Mr.  Jus- 
tice Daniel,  speaking  for  the  court,  (page  569,)  said: 

"This  court,  in  the  case  of  Fox  v.  Ohio,  have  taken  care  to  point  out  that 
the  same  act  might,  as  to  its  character  and  tendencies,  and  the  consequences 
it  involved,  constitute  an  offense  agajnst  both  the  state  and  the  federal  gov- 
ernments, and  might  draw  to  its  commission  the  penalties  denounced  by  either 
as  appropriate  to  its  character  in  reference  to  each." 

In  Moore  v.  People,  14  How.  17,  it  was  held  that  the  act  of  Illinois 
making  it  an  offense  to  harbor  or  secrete  a  fugitive  from  labor  was  not 
in  conflict  with  the  constitution  or  any  law  of  the  United  States,  and 
that  an  act  may  be  an  offense  both  against  the  law  of  the  state  and 
another  of  the  United  States.  Mr.  Justice  Gbier,  in  delivering  the 
opinion  of  the  court,  (page  20,)  said : 

"Every  citizen  of  the  United  States  is  also  a  citizen  of  a  state  or  territory. 
He  may  be  said  to  owe  allegiance  to  two  sovereigns,  and  may  be  liable  to  pun- 
ishment for  an  infraction  of  the  law  of  either.  The  same  act  may  be  an  of- 
fense or  transgression  of  the  laws  of  both.  Thus,  an  assault  upon  the  mar- 
shal of  the  United  States,  and  hindering  him  in  the  execution  of  legal  process, 
is  a  high  offense  against  the  United  States,  for  which  the  perpetrator  is  liable 
to  punishment;  and  the  same  act  may  also  be  a  gross  breach  of  the  peace  of 
the  state,  a  riot,  assault,  or  a  murder,  and  subject  the  same  person  to  a  pun* 
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ishment,  under  the  state  laws,  for  a  misdemeanor  or  felony.  That  either  or 
both  may,  if  they  see  fit,  punish  such  an  offender,  cannot  be  doubted.  Yet 
it  cannot  be  truly  avowed  that  the  offender  has  been  twice  punished  for  the 
same  offense,  but  only  that  by  one  act  he  has  committed  two  offenses,  for  each 
of  wiiich  he  is  justly  punishable.  He  could  not  plead  the  punishment  of  one 
in  bar  to  a  conviction  of  the  other."  - 

In  C7.  S.  v.  Cruikshank,  92  U.  S.  542,  Mr.  Chief  Justice  Waitb,  in 
discussing  the  subject  of  citizenship  of  the  state  and  the  United 
States,  disposes  of  this  question  in  the  following  clear  statement,  that 
amounts,  I  think,  to  demonstration : 

"The  people  of  the  dnited  States  resident  within  any  state  are  subject  to 
two  governments:  one  state  and  the  other  national;  but  there  need  be  no 
conflict  between  the  two.  The  power  which  the  one  possesses  the  other  does 
not.  They  are  established  for  different  purposes,  and  have  separate  juris- 
dictions. Together  they  make  one  whole,  and  furnish  the  people  of  the 
United  States  with  a  complete  government,  ample  for  the  protection  of  all 
their  rights  at  home  and  abroad.  True,  it  may  sometimes  happen  that  a  « 
person  is  amenable  to  both  jurisdictions  for  one  and  the  same  act.  Thus,  if 
a  marshal  of  the  United  States  is  unlawfully  resisted  while  executing  the 
process  of  the  courts  within  a  state,  and  the  resistance  is  accompanied  by  an 
assault  upon  the  officer,  the  sovereignty  of  the  United  States  is  violated  by 
the  resistance,  and  that  of  the  state  by  the  breach  of  the  peace  in  the  assault. 
So,  too,  if  one  passes  counterfeited  coin  of  the  United  States  within  a  state, 
it  may  be  an  offense  against  the  United  States  and  the  state:  the  United 
States,  because  it  discredits  the  coin;  and  the  state,  because  of  the  fraud 
upon  him  to  whom  it  is  passed.  This  does  not,  however,  necessarily  imply 
that  the  two  governments  possess  powers  in  common,  or  bring  them  into 
conflict  with  each  other.  It  is  the  natural  consequence  of  a  citizenship  which 
owes  allegiance  to  two  sovereigns  and  claims  protection  from  both.  The 
citizen  cannot  complain,  because  he  has  voluntarily  submitted  himself  to 
such  form  of  government.  He  owes  allegiance  to  the  two  departments,  so 
to  speak,  and,  within  their  respective  spheres,  must  pay  the  penalties  which 
each  exacts  for  disobedience  to  its  laws.  In  return,  he  can  demand  protec- 
tion from  each  within  its  own  jurisdiction." 

Upon  these  authorities  and  on  principle  it  is  clear  that  the  pleas 
are  bad.  The  defendants  have  never  been  tried  for  the  offense 
charged  in  this  indictment.  For  either,  the  state  court  before  which 
they  were  tried  had  no  jurisdiction  in  the  premises,  and  then  the 
proceeding  set  forth  in  the  pleas  was  a  nullity ;  or  if  it  had,  it  was  of 
an  offense  against  the  law  of  the  state  and  not  the  United  States. 
But,  after  all,  the  most  Berious  argument  in  support  of  this  defense 
has  been  the  hardship  of  being  compelled  to  submit  to  two  trials  for 
one  act.  But  that  is  no  defense  to  the  indictment,  however  much,  in 
a  proper  case,  it  might  operate  to  prevent  the  finding  or  prosecution 
of  a  second  one  therefor.  As  was  said  by  Mr.  Justice  Daniel  in  Fox 
v.  Ohio,  supra,  435,  in  reply  to  the  same  suggestion : 

"It  Is  almost  certain  that  in  the  benignant  spirit  in  which  thfc  institutions 
both  of  the  state  and  federal  systems  are  administered,  an  offender,  who 
should  have  suffered  the  penalties  denounced  by  the  one,  would  not  be  sub- 
jected a  second  time  to  punishment  by  the  other,  for  acts  essentially  the  same, 
unless,  indeed,  this  might  occur  in  instances  of  peculiar  enormity,  or  when 
the  public  safety  demanded  extraordinary  rigor." 
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And  again,  it  mast  be  born  in  mind  that  the  policy  of  the  state 
and  the  United  States  may  be,  and  sometimes  is,  at  variance  on  a 
given  subject.  In  such  case,  the  former  may  indirectly  hinder  or  de- 
feat the  policy  of  the  latter,  if  a  trial  in  its  courts  for  a  crime  grow- 
ing out  of  an  act  which  also  constitutes  a  crime  against  the  United 
States  can  be  used  as  a  bar  to  a  prosecution  of  the  offender  in  the 
national  courts.  For  instance,  the  United  States,  under  the  fifteenth 
amendment,  may  punish  any  one  who  discriminates  against  the  ex* 
ercise  of  the  elective  franchise  by  another  on  account  of  color.  U. 
S.  v.  Reese,  92  U.  S.  217.  But  if  the  state  may  also  declare  such 
an  act  a  crime,  it  may  purposely  affix  a  mere  nominal  punishment 
thereto,  and  thus  give  any  one  guilty  of  such  an  act  an  opportunity 
to  seek  refuge  in  its  tribunals  before  the  United  States  can  reach 
him,  and  by  a  trial  and  acquittal  therein,  at  the  hands  of  a  sympa- 
thizing jury,  or  the  imposition  of  a  mere  nominal  punishment,  effect- 
ually prevent  the  United  States  from  prosecuting  the  offender  in  its 
own  courts,  and  inflicting  such  punishment  upon  him  as  may  be  nec- 
essary to  vindicate  its  authority  and  maintain  its  policy  in  the  prem- 
ises. 

Indeed,  if  a  trial  and  acquittal  or  punishment  in  a  state  court, 
under  such  circumstances,  is  a  bar  to  a  prosecution  in  this  court  for 
the  crime  of  which  these  defendants  stand  indicted  herein,  it  is  diffi- 
cult to  see  why  a  pardon  by  the  governor  of  the  state  would  not  have 
the  same  effect.  In  short,  it  is  impossible  that  the  United  States  can 
maintain  its  paramount  authority  over  the  subjects  committed  by  the 
constitution  to  its  jurisdiction,  and  at  the  same  time  allow  a  trial  in 
a  state  court  on  a  criminal  charge  growing  out  of  an  act  that  congress 
has  defined  to  be  a  crime,  to  be  a  bar  to  a  prosecution  therefor  in 
its  own  courts  and  according  to  its  own  laws. 

The  demurrers  to  the  pleas  are  sustained,  and  the  defendants  are 
put  to  plead  to  the  indictment,  guilty  or  not  guilty. 


Floweb  and  others  v.  City  op  Dbtboit  and  othere. 


L  Patents  fou  Inventions— Reissue  No.  6,990— Claim  1— Validity. 

The  first  claim  in  reissued  patent  No.  6,990,  granted  March  14,  1876,  to 
Thomas  R.  Bailey,  Jr.,  for  an  improvement  in  hydrants,  is  not  only  an  expan- 
sion of  the  claim  in  the  original  patent,  but  an  attempt  to  introduce  an  en- 
tirely new  invention,  neither  claimed  nor  suggested  in  that  patent,  and  is  void 
for  that  reason  and  because  of  the  laches  in  allowing  a  period  of  eight  years  to 
elapse  before  applying  for  a  reissue. 

2.  Same—  Claims— Reissue— Laches. 

The  claim  of  a  specific  device  or  combination,  and  an  omission  to  claim 
other  devices  or  combinations,  are  in  law  a  dedication  to  the  public  of  that 
which  is  not  claimed.  The  legal  effect  of  a  patent  cannot  be  revoked  unless 
the  patentee,  with  all  due  diligence  and  speed,  surrenders  it  and  proves  that 
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the  specification  was  framed  by  real  inadTertence,  accident,  or  mistake,  without 
any  fraudulent  or  deceptive  intention  on  bis  part.  It  will  not  do  for  him  to 
wait  until  other  inventors  have  produced  new  forms  of  improvement,  and  then, 
with  the  new  light  thus  acquired,  under  pretense  of  inadvertence  and  mistake, 
apply  for  such  an  enlargement  of  his  claim  as  to  make  it  embrace  these  new 
forms. 

3.  Same— Claim  3— Construction  —  Anticipation — Race  &  Mathews  Patent. 
The  third  claim  of  reissue  No.  6,990  must  be  construed  as  for  a  casing  wherein 
the  end  play  is  confined  by  -an  overlapping  flange,  and,  thus  interpreted,  is 
anticipated  by  the  Race  &  Mathews  patent  of  1858. 

In  Equity. 

This  was  a  suit  for  the  infringement  of  reissued  letters  patent  No. 
6,990,  granted  March  14,  1876,  to  Thomas  R.  Bailey,  Jr.,  of  Lock- 
port,  New  York,  for  an  improvement  in  hydrants.  The  bill,  after  aver- 
ring in  the  usual  form  the  granting  of  the  original  patent  No.  75,344  to 
Bailey,  dated  March  10,  1868,  set  forth  that  in  February,  1876,  plain- 
tiffs, being  about  to  acquire  an  interest  in  the  invention,  "only  by  the 
aid  of  skillful  solicitors  learned  in  the  law,  and  after  careful  exami- 
nation of  the  letters  patent,  and  the  papers  and  model  on  file  and  de- 
posit in  the  patent-office"  with  the  application  therefor,  first  learned 
that  said  letters  patent  were  inoperative  and  invalid  by  reason  of 
defective  and  insufficient  specifications,  and  that  such  defect  arose 
through  a  discrepancy  between  the  drawing,  forming  part  of  the  spe- 
cification, and  the  model ;  that  one  of  the  distinguishing  features  of 
the  invention  consisted  in  a  loose  casing  around  the  tube  or  upright 
part  of  the  hydrant,  connecting  the  same  with  the  water-main  or 
horizontal  part  thereof,  fitting  the  same  like  a  sleeve,  resting,  when 
in  proper  position,  with  its  lower  end  upon  the  water-main,  or  flange 
thereof  below,  so  as  to  slip  up  on  the  said  tube,  which  feature  was 
fully  shown  and  properly  exhibited  in  and  by  the  said  model,  but  was 
not  shown  in  the  drawing,  for  the  reason  that  the  drawing  was  made 
by  the  attorneys  of  Bailey  from  the  model,  with  the  said  case  acci- 
dentally out  of  its  proper  position,  so  that  in  the  drawing  the  case  is 
represented  as  not  only  resting  upon  the  water-main  or  flange  thereof 
below,  but  as  coming  up  flush  with  the  flange  above  it  on  the  tube  of 
the  hydrant,  and  that  while  the  model  showed  the  said  case  as  loose, 
because  of  its  having  an  end  play  up  and  down  on  the  hydrant,  yet 
the  drawing  showed  the  case  connecting  the  tube  and  water-main  to- 
gether as  being  confined  at  the  top  as  well  as  at  the  bottom,  so  as 
not  to  be  a  loose  caso  and  as  not  to  have  such  end  play,  and  that  on 
learning  of  this  fact  plaintiffs  at  once  informed  Bailey,  who  then  first 
discovered  the  defect  in  his  specification,  and  procured  a  reissue  of 
the  patent  with  the  drawing,  specifications,  and  claims  changed  to 
correspond  with  his  actual  invention.  The  bill  further  averred  that 
this  reissued  patent  was  assigned  to  plaintiffs,  and  that  defendants 
had  been  guilty  of  infringing  the  same  by  making  use  of  a  large 
number  of  hydrants  containing  this  device.  It  was  insisted  upon  the 
argument  that  defendants  had  infringed  the  first  and  third  claims  of 
the  reissue,  which  read  as  follows : 
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"(1)  In  combination  with  a  hydrant  or  fire-plug,  a  detached  and  surround- 
ing casing,  C,  said  casing  adapted  to  have  an  independent  up-and-down  mo- 
tion, sufficient  to  receive  the  entire  movement  imparted  by  the  upheaval  of 
the  surrounding  earth  by  freezing,  without  derangement  or  disturbance  of 
the  hydrant  or  plug  proper,  substantially  as  shown.  (3)  The  combination 
of  the  hydrant  or  fire-plug  pipe,  A,  supply  pipe,  B,  valve,  D,  casing,  C,  and 
stuffing  box,  II,  substantially  as  and  for  the  purpose  shown." 

The  defenses  were  as  follows : 

First,  that  the  reissue  was  not  for  the  same  invention  as  the  original  pat- 
ent; second,  that  the  reissue  was  not  taken  until  eight  years  after  the  original 
patent,  and  was  procured  with  new  and  enlarged  claims  for  the  purpose  of 
covering  structures  which  had  meantime  been  put  into  extensive  use  by  these 
defendants  and  others,  and  which  had  not  been  embraced  by  any  claims  of 
the  original  patent;  third  and  fourth,  that  the  first  claim  of  the  reissue, 
which  is  the  only  one  plaintiffs  could  claim  as  infringed,  was  substantially 
the  same  as  the  claim  of  another  patent  already  held  by  the  supreme  court  of 
the  United  States  to  have  been  anticipated  by  other  devices;  fifth,  that  de- 
fendants had  used  their  hydrants  for  upwards  of  11  years  before  suit  was 
brought,  and,  during  at  least  9  years  of  this  time,  such  use  was  fully  known 
by  the  plaintiffs,  who  did  nothing,  meanwhile,  to  enforce  their  alleged  rights, 
and  who,  therefore,  by  reason  of  laches,  could  now  have  no  standing  in  a 
court  of  equity. 

E.  J.  Hill,  for  plaintiffs. 

H.  M.  Dujield,  City  Counselor,  and  George  L.  Roberts,  for  defend- 
ants. 

Brown,  J.  The  most  important  question  in  this  case  relates  to  the 
validity  of  the  reissue.  This  is  claimed,  in  the  first  defense,  to  be 
invalid  as  matter  of  law  upon  a  comparison  of  the  original  and  re- 
issued patents.  By  the  second  defense  it  is  insisted  that  it  is  also 
invalid  as  a  matter  of  fact, — in  other  words,  that  in  procuring  the  re- 
issue the  patentee  was  guilty  of  laches ;  that  there  was  no  such  mis- 
take, accident,  or  inadvertence  as  authorized  the  commissioner  to  take 
cognizance  of  the  case;  and  that  the  reissue  had  not  been  procured 
bona  fide  to  correct  any  such  inadvertence  or  mistake,  but  for  the  pur- 
pose of  covering  the  device  of  Raoe  &  Mathews,  which  in  the  mean, 
time  had  been  put  into  extensive  use  by  the  defendants  and  others 
throughout  the  country. 

It  is  clear  that  under  the  earlier  decisions  of  the  supreme  court  the 
second  defense  would  be  unavailing,  since  it  had  been  uniformly  held 
up  to  1874  that  the  determination  of  the  commissioner  as  to  the 
question  of  inadvertence,  acoident,  or  mistake  was  conclusive,  and 
that  the  jurisdiction  of  the  court  was  limited  to  a  comparison  between 
the  original  and  the  reissued  patents,  and  to  the  ascertainment  whether 
there  was  a  fatal  variance  between  the  two.  The  law  upon  this  sub- 
ject was  thus  summarized  by  Mr.  Justice  Clifford  in  Seymour  v. 
Osborne,  11  Wall.  516: 

"Where  the  commissioner  accepts  a  surrender  of  an  original  patent,  and 
grants  a  new  patent,  his  decision  in  the  premises  in  a  suit  for  infringement 
is  final  and  conclusive,  and  is  not  re-examinable  in  such  suit  in  the  circuit 
court  unless  it  is  apparent  upon  the  face  of  the  patent  that  he  has  exceeded 


FLO  WEB  V.  OITY  OF  DETROIT. 


295 


his  authority;  that  there  is  such  repugnancy  between  the  old  and  the  new 
patent  that  it  must  be  held,  as  a  matter  of  legal  construction,  that  the  new 
patent  is  not  for  the  same  invention  as  that  embraced  and  secured  in  the 
original  patent." 

This  limitation  upon  the  power  of  the  court  was  substantially  re- 
asserted in  Russell  v.  Dodge,  93 U.  S.  460-464,  and  in  Bally.  Langles, 
102  TJ.  S.  128. 

In  the^case  of  KeUs  v.  McKenzie,  9  Fed.  Rep.  284,  decided  in 
1881,  we  had  occasion  to  examine  all  the  cases  up  to  that  time,  and 
then  came  to  the  conclusion  that  there  was  nothing  in  the  statute 
or  in  the  opinions  of  the  supreme  court  t<5  indicate  that  we  were 
at  liberty  to  review  the  action  of  the  commissioner  in  this  particu- 
lar. Such,  too,  I  understand  to  be  the  general  principle  of  law,  ap- 
plicable not  only  to  judgments  of  courts  of  competent  jurisdiction, 
but  to  the  determinations  of  all  officers  acting  judicially.  Hancock 
Inspirator  v.  Jenks,  21  Fed.  Eep.  911.  Whether,  under  the  later 
opinions  of  the  supreme  court,  this  doctrine  is  modified  to  the  extent 
of  permitting  us  to  institute  an  inquiry  into  the  action  of  the  com- 
missioner, and  to  determine  whether  there  was  such  accident,  inad- 
vertence, or  mistake  as  authorized  him  to  grant  a  reissue,  it  is  unnec- 
essary to  decide,  since  it  is  clear  to  my  mind  that  the  first  claim  of 
this  reissue  cannot  be  supported  upon  any  theory  of  the  law. 

In  the  case  of  Kells  v.  McKenzie,  above  referred  to,  we  followed  what 
seemed  to  be  the  tenor  of  the  most  recent  decisions  of  the  supreme 
court,  and  held  that  the  validity  of  a  reissued  patent  did  not  depend 
wholly  upon  the  fact  that  the  new  features  attempted  to  be  secured 
thereby  were  suggested  in  the  models,  drawings,  or  specifications  of 
the  original,  and  hence  that  where  a  patentee,  in  his  specifications, 
claimed  as  his  invention  a  particular  part  of  the  machine,  and  his 
claims  were  all  limited  to  that  part,  a  reissue  embracing  other  and 
distinct  portions  of  the  machine  was  not  for  the  same  invention,  and 
was  pro  tanto  void,  although  the  designs  accompanying  the  original 
patent  showed  all  the  features  contained  in  the  reissue.  Subsequent 
cases  in  the  supreme  court  indicate  that  the  right  to  a  reissue  should 
be  still  further  restricted ;  but  the  rule  adopted  in  that  case  is  quite  a 
sufficient  guide  to  us  for  the  determination  of  this.  In  this  connec- 
tion, then,  it  becomes  important  to  consider  of  what  invention  Bailey 
was  endeavoring  to  secure  the  monopoly  when'he  applied  for  his  origi- 
nal patent.  In  his  specifications  he  declares  that  his  invention  "re- 
lates to  a  new  and  improved  method  of  constructing  fire-plugs  or 
hydrants ;  and  the  invention  consists  in  operating  a  cylinder  valve  in 
a  suitable  case,  and  in  the  arrangement  and  combination  of  parts 
connected  therewith,  as  hereinafter  described."  Words  could  hardly 
be  chosen  to  indicate  more  clearly  that  bis  invention  was  that  of  a 
cylinder  valve  in  a  case  fitted  to  receive  it,  and  in  the  arrangement 
and  combination  of  other  parts  of  the  hydrant  connected  therewith. 
The  mere  operation  of  a  valve  would  not  be  patentable  unless  the 
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valve  itself,  or  the  combination  of  valve  and  case,  were  patentable. 
Nothing  is  said  regarding  a  loose  case  having  an  end  play,  and  the 
theory  of  plaintiffs,  that  the  invention  may  be  made  to  consist  also 
"in  a  suitable  case"  by  inserting  a  comma  after  the  words  cylinder 
valve,  is  too  fanciful  to  be  worthy  of  serious  consideration. 

Following  this  description  of  his  invention  is  a  reference  to  his  draw- 
ing, in  which  A  is  said  to  represent  the  hydrant  tube,  B,  the  horizontal 
section  connected  with  the  water-main,  C,  a  loose  case  around  the 
hydrant  tube  for  protecting  the  tube  from  dirt,  etc.,  D,  the  cylinder 
valve,  E,  a  rod  having  a  screw-thread  on  its  upper  end,  F,  a  sleeve-nut, 
G,  the  head  of  the  hydrant,  H,  the  stuffing  box,  etc.  Having  thus 
described  his  invention,  in  which  a  loose  case  is  merely  mentioned  as 
one  of  the  parts  of  the  hydrant,  and  having  no  especial  value  except 
for  protecting  the  tube  from  dirt,  and  in  which  no  mention  whatever 
is  made  of  its  having  an  up-and-down  movement, the  patentee  claims: 
First,  a  hydrant  or  water-plug,  constructed  substantially  as  shown 
and  described;  that  is  to  say,  with  the  parts,  A  andB,  connected  to- 
gether as  shown,  and  with  a  cylinder  valve  and  a  waste-water  valve, 
connected  and  operated  in  combination,  substantially  as  herein  speci- 
fied. Second,  the  arrangement  of  the  parts,  A,  B,  valve,  D,  case,  C, 
and  stuffing  box,  H,  as  herein  described,  for  the  purpose  specified. 
In  the  drawing  attached  to  this  original  there  is  no  indication  that  0 
has  any  up-and-down  movement,  as  it  rests  at  its  lower  end  upon  the 
horizontal  main,  and  at  its  upper  end  is  confined  by  a  flange  which 
would  effectually  prevent  such  movement.  In  the  reissued  patent  the 
description,  the  specifications,  the  claims,  and  the  drawing  are  all 
changed,  and  the  loose  case,  0,  with  an  entirely  distinct  and  new 
function  assigned  to  it,  is  thrust  prominently  forward  as  the  leading 
feature  of  the  invention.  In  his  new  specifications  the  patentee  says 
that  his  invention  "relates  to  improvements  in  the  construction  of  fire- 
plugs or  hydrants,"  but  no  mention  is  here  made  of  its  consisting  of 
a  cylinder  valve  in  a  suitable  case,  or  of  the  combination  suggested  in 
the  corresponding  portion  of  the  original  specifications.  C  is  first  de- 
scribed as  "a  loose,  movable  case  around  the  hydrant  tube."  After 
having  at  length  described  the  entire  hydrant  substantially  as  before, 
he  introduces  the  loose  case,  C,  as  a  distinct  feature  of  his  invention 
in  the  following  language : 

"It  will  be  observed  that  the  casing,  C,  loosely  rests  upon  the  main,  B,  or 
upon  a  branch  projecting  upward  from  the  same.  This  casing  extends  up- 
ward, enveloping  the  main  portion  of  the  water-pipe,  A;  at  least  that  portion 
which  is  subterranean.  Said  casing  extends  upward  and  dts  loosely  about 
the  plug  or  hydrant  at  the  portion,  A.  Above  the  upper  terminus  of  the  cas- 
ing, C,  is  provided  the  bead,  a,  upon  the  hydrant  proper.  Sufficient  space  is 
left  between  the  bead,  a,  and  the  upper  terminus  of  the  casing,  C.  to  permit 
of  sufficient  up-and-down  play  of  the  said  casing,  C,  for  the  purpose  which 
will  hereafter  more  fully  appear.  This  distance  between  the  bead  and  casing 
may  be  adjusted  to  any  described  distance,  thus  lengthening  or  shortening  it 
by  means  of  its  screw  attachment  at  its  base. 

"The  main  function  of  the  casing,  G,  is  to  prevent  derangement  of  parts 
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during  cold  weather  by  the  ground  alternately  freezing  and  thawing  around 
the  hydrant  or  plug.  This  process  of  freezing  causes  the  surrounding  earth, 
by  its  expansion,  to  lift  or  upheave,  and  thus  be  liable  to  derange-  the  hy- 
drant or  plug.  This  upheaval  or  movement  is  received  by  the  casing,  C, 
which,  by  its  capability  of  sliding  loosely  up  and  down,  will  accommodate  the 
upheaval  of  the  earth  above  mentioned,  without  any  liability  to  derange  the 
plug  or  hydrant.  This  is  the  chief  function  of  the  casing,  C,  although  it 
likewise  serves  the  purpose  of  protection  to  the  water-pipe,  A." 

A  new  and  distinct  claim  is  also  introduced  as  follows : 

"(1)  In  combination  with  a  hydrant  or  fire-plug,  a  detached  and  surround- 
ing casing,  C,  said  casing  adapted  to  have  an  independent  up-and-down  mo- 
tion sufficient  to  receive  the  entire  movement  imparted  by  the  upheaval  of 
the  surrounding  earth  by  freezing,  without  derangement  or  disturbance  of 
the  hydrant  or  plug  proper,  substantially  as  shown." 

The  drawing  attached  to  his  specifications  is  also  changed,  so  as 
to  give  sufficient  space  between  the  top  of  the  loose  casing,  C,  and  the 
flange  above  it,  to  allow  an  end  play  of  the  casing  of  several  inches. 
From  this  comparison  of  the  two  patents  it  seems  to  us  entirely  clear 
that  here  is  not  only  an  expansion  of  the  original  claim,  but  an  at- 
tempt to  introduce  an  entirely  new  invention,  neither  claimed  nor 
suggested  in  the  original  patent.  It  is  scarcely  necessary  to  say  that 
this  cannot  be  done. 

The  plaintiff's  argument,  that  the  words  "with  the  parts,  A  and  B, 
connected  together,  as  shown,"  used  in  the  first  claim  of  the  original 
patent,  referred  to  the  connection  made  by  the  loose  casing,  C,  is 
wholly  untenable.  This  casing  surrounds  the  stock  or  hydrant  tube, 
A,  and  rests  upon  a  shoulder  projecting  from  B,  but  it  can  no  more 
be  said  to  connect  them  than  the  ramrod  of  a  musket  can  be  regarded 
as  connecting  the  stock  and  barrel,  simply  because  it  runs  loosely 
through  loops  in  the  one  into  a  hole  provided  for  it  in  the  other. 
When  we  speak  of  the  connection  of  two  parts  we  mean  that  device 
by  which  they  are  held  together;  and  the  connection  referred  to  in 
this  claim  is  defined  by  the  specifications  so  clearly  as  to  leave  no 
doubt  as  to  what  was  passing  in  the  mind  of  the  inventor:  "The 
tube,  A,  is  secured  to  horizontal  section,  B,  by  a  ring-nut,  IS,  which 
contains  recesses,"  etc.  As  this  is  the  only  connection  referred  to 
in  the  specifications,  the  claim  must  be  construed  with  reference  to 
it.  The  telescopic  casing,  C,  is,  with  reference  to  this  device,  at  least, 
no  connection  at  all.  It  is  true  that  the  joints  of  a  telescope  are 
said  to  be  connected  together,  although  the  connection  is,  to  a  cer- 
tain extent,  a  loose  one.  But  in  fact  these  joints  are  held  together 
by  flanges,  which  prevent  a  total  disconnection  without  unscrewing 
or  breaking  the  instrument.  This  illustration  obviously  has  no  ap- 
plication here.  A  glance  at  the  drawing,  too,  shows  that  the  cas- 
ing, C,  has  no  up-and-down  play  at  all,  but  is  confined  at  the  top  by 
a  flange  projecting  from  the  stock.  Indeed,  the  bill  avers  that  this 
perpendicular  movability  was  a  feature  not  shown  in  the  drawing. 
"Yet  the  said  drawing  showed  the  said  case,  though  forming  a  part 
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of  the  hydrant,  connecting  the  tube  and  water-main  together,  as  be- 
ing confined  at  the  top  as  well  as  at  the  bottom,  bo  as  not  to  be  a 
loose  case  and  as  not  to  have  such  end  play."  The  only  function  of 
this  casing  was  that  described  in  the  specifications,  viz.,  the  protec- 
tion of  the  hydrant  from  the  surrounding  earth  or  dirt.  In  the 
drawing  annexed  to  the  reissue,  however,  there  is  given  to  the  casing 
an  end  play  of  several  inches  by  widening  the  space  between  the  top 
of  the  casing  and  the  flange  of  the  stock. 

We  find  nothing,  then,  in  the  original  patent  which  lends  support 
to  plaintiff's  theory  that  Bailey  was  the  inventor  of  the  loose  casing 
described  in  the  reissue,  and  we  are  therefore  of  the  opinion  that  the 
commissioner  had  no  jurisdiction  to  grant  such  reissue. 

But  conceding,  for  the  purpose  of  this  case,  that  we  may  re-examine 
the  decision  of  the  commissioner  as  to  the  question  of  mistake  or  in- 
advertence, the  evidence  tends  only  to  show  that  Bailey  was,  or  may 
have  been,  the  first  inventor  of  the  loose  casing  having  an  up-and-down 
movement,  and  that  the  model  forwarded  by  him  to  the  patent-office 
embodied  this  invention.  The  mistake,  then,  was  that  of  his  attor- 
neys in  preparing  the  original  drawings  and  specifications.  There  is 
no  evidence  that  he  was  mistaken  or  misled  as  to  the  legal  import  of 
his  patent,  or  that  he  intended  to  claim  more  than  he  did  claim.  Un- 
fortunately the  model  was  destroyed  by  a  fire  in  the  patent-office,  and 
there  is  no  direct  testimony  that  it  did,  in  fact,  exhibit  an  up-and- 
down  movement,  except  that  of  the  inventor  himself,  who  says  that  dur- 
ing the  winter  of  1866-67,  or  the  spring  of  1867,  he  made  two  models, 
one  of  which  he  sent  to  Muun  &  Co.,  his  patent  solicitors  in  New  York, 
and  the  other  of  which  he  produced  and  put  in  evidence  as  "Exhibit 
Bailey's  Original  Model."  He  testifies  in  general  terms  that  there  was 
no  difference  between  the  two,  but  he  does  not  undertake  to  compare 
them  in  detail,  and  the  lapse  of  sixteen  years  and  a  half  since  the 
model  was  constructed  certainly  affords  a  basis  for  an  argument  that 
he  may  be  mistaken  in  his  recollection.  Two  other  witnesses  testify 
that  they  saw  the  two  models,  and  that  one  of -them  was  the  exhibit; 
but  neither  of  these  witnesses  undertake  to  describe  in  detail  the  one 
which  became  the  patent-office  model,  nor  to  say  that  it  was  a  dupli- 
cate of  the  exhibit  in  every  material  respect.  Their  attention  does 
not  seem  to  have  been  called  to  the  peculiar  feature  which  is  now 
made  the  basis  of  the  plaintiffs'  claim.  Whether  this  model  did,  in 
fact,  exhibit  this  end  play  is  not  proven  to  my  mind  with  that  clear- 
ness which  we  should  regard  as  necessary  to  establish  such  an  im- 
portant fact,  in  the  face  of  Bailey's  other  testimony  with  respect  to 
his  procurement  of  the  original  patent.  It  is  true  that  the  duplicate, 
"Bailey's  original  model,"  contains  somewhat  less  than  an  inch  of 
end  play,  but  this  is  effected,  to  a  certain  extent,  at  least,  by  the  em- 
ployment of  leather  washers,  apparently  superfluous  in  number  and 
of  unusual  thickness,  in  the  screw  connection  between  the  stock  of 
the  hydrant  proper  and  the  branch  of  the  water-main.    Indeed,  it  is 
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stated  by  Bailey  himself  that,  when  the  metal  parts  are  screwed  to- 
gether without  leather  washers,  the  space  left  for  end  play  of  the  cas- 
ing, between  its  stock  and  the  bead  on  the  body  of  the  hydrant,  is 
only  3-32  of  an  inch. 

But,  admitting  that  his  testimony  with  regard  to  the  patent-office 
model  should  be  taken  for  all  that  can  be  claimed  for  it,  there  is 
nothing  to  show  that  Bailey  did  not  secure  to  himself  all  of  which 
he  intended  to  claim  the  monopoly  of  manufactnring  and  using.  His 
letters  to  his  attorneys,  Munn  &  Co.,  were  also  burned,  and  there 
is  no  attempt  to  show  by  parol  the  instructions  contained  in  them. 
Bailey  simply  says  that  his  recollection  is  that  he  wrote  them  about 
it,  "giving  them  my  idea  of  it  sometime  previous,  I  think  a  month, 
to  the  forwarding  to  them  of  the  specifications."  There  is  no  evi- 
dence from  the  office  of  Munn  &  Co.  as  to  what  their  instructions 
were,  or  whether  the  model  sent  to  them  contained  the  up-and-down 
movement  or  not.  We  can  only  say  with  respect  to  this  branch 
of  the  case  that,  if  the  patentee  intended  to  claim  a  loose  casing 
around  the  hydrant,  he  would,  in  all  probability,  have  so  instructed 
his  solicitors,  and  if  he  had  done  this,  it  is  incredible  that  they  should 
have  so  completely  neglected  his  instructions  in  this  important  par- 
ticular, and  that  when  he  signed  the  specifications  he  should  have 
failed  to  notice  the  omission  of  the  principal  feature  of  his  invention ; 
and  that  he  should  have  held  possession  of  the  patent  for  eight  years 
without  discovering  the  defect.  He  testifies  that  he  read  the  specifi- 
cation which  he  executed  and  sent  to  Munn  &  Co.,  September  7, 1867, 
before  he  signed  and  swore  to  it;  that  he  received  his  patent  within 
two  or  three  days  after  its  issue  upon  March  10, 1868,  and  then  read 
it,  but  did  not  examine  the  drawings,  because  he  did  not  .consider 
them  an  important  part  of  his  patent.  It  was  not  until  eight  years* 
afterwards,  when  he  saw  hydrants  made  by  the  plaintiffs  in  use  in  Sag- 
inaw, that  he  recollected  that  his  own  device  oontained  a  perpendic- 
ular movement  embodied  in  a  subsequent  patent  granted  to  Race  & 
Mathews. 

There  is  also  evidence  that  when  Race  &  Mathews  applied  for 
their  patent  in  December,  1868,  they  were  informed  by  the  examiner 
that  a  rejection  was  declared  with  reference  to  Bailey's  hydrant,  the 
model  of  which  showed  the  whole  invention  of  the  loose  casing  claimed 
by  Race  &  Mathews;  but  the  examiner  who  wrote  this  letter  is 
dead,  and  the  letter  itself  is  wholly  inadmissible  as  evidence.  The 
history  of  the  reissue  is  substantially  this:  In  1875,  Bailey  being 
at  Saginaw,  Michigan,  where  hydrants  made  by  the  plaintiffs  were  in 
use,  and  learning  that  the  city  had  been  threatened  with  prosecution 
by  R.  D.  Wood  &  Co.,  the  present  owners  of  the  Race  &  Mathews' 
patent  and  the  real  defendants  in  this  case,  returned  home  and  wrote 
to  the  plaintiffs  that  Mathews  had  no  patent  on  a  loose  case,  but  that 
he  (Bailey)  had  one  patented  in  1868,  saying:  "If  you  will  look  up 
this  matter,  and  satisfy  yourselves  that  my  claim  is  good,  I  will  seli 
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to  you,  or  go  in  with  you  to  make  Mr.  Mathews  stop  his  noise.** 
Soon  after,  at  their  request,  he  sent  his  patent  to  the  plaintiffs,  who 
submitted  it  to  their  counsel  in  Cleveland,  Messrs.  Leggett  &  Co. 
These  gentlemen,  seeing  the  defect  in  the  specifications  and  drawing, 
wrote  to  the  patent-office,  and  upon  receiving  a  reply  advised  and 
obtained  a  reissue,  with  new  specifications  and  drawing.  The  pat- 
entee (Bailey)  seems  to  have  had  nothing  to  do  with  the  matter  of 
procuring  the  reissue,  beyond  signing  and  swearing  to  the  application 
after  it  had  been  prepared  and  sent  to  him  for  that  purpose  by  the 
attorneys  who  were  acting  for  the  plaintiffs. 

In  the  mean  time,  and  before  this  reissue  was  obtained,  a  loose 
casing  similar  to  the  casing,  C,  described  in  the  reissue,  had  gone 
into  extensive  use  throughout  the  country.  In  the  year  1867,  and 
more  than  six  months  before  Bailey  filed  his  application  for  the  origi- 
nal patent,  the  Niagara  Manufacturing  Company,  of  Lockport,  New 
York,  was  engaged  in  manufacturing  and  selling  hydrants  provided 
with  an  outside  casiug  having  an  end  play,  and  apparently  embrac- 
ing the  very  invention  claimed  in  the  reissue.  This  company,  it  ap- 
pears from  its  books,  sold,  during  the  year  1867,  516  hydrants  em- 
bodying this  device,  and  of  these  367  were  sold  before  the  date  of 
Bailey's  application.  In  the  summer  of  1868  the  company  failed, 
and  for  about  a  year  thereafter  the  business  was  carried  on  in  their 
shop  by  one  of  their  creditors,  and  again  for  about  a  year  longer  by 
Samuel  R.  C.  Mathews  in  the  city  of  Lockport,  making  in  all  four 
years  of  such  manufacture  up  to  the  spring  of  1870.  Meantime,  in 
November,  1869,  Race  &  Mathews  obtained  a  patent  for  an  improve- 
ment in  hydrants,  which  embraced  the  same  invention  of  an  outside 
case  with  an  end  play;  and,  from  the  spring  of  1870  down  to  this 
4ime,  the  manufacture  of  such  hydrants  has  been  carried  on  by 
Mathews,  in  copartnership  with.  R.  D.  Wood  &  Co.,  at  Philadelphia. 
Some  eight  or  nine  thousand  of  these  hydrants  were  manufactured 
by  them  up  tb  the  date  of  the  reissue  of  the  Bailey  patent,  and  since 
then,  up  to  the  beginning  of  this  suit,  about  twelve  or  fourteen  thou- 
sand more.  In  November,  1867,  Bailey  obtained  permission  from 
the  common  council  of  the  city  of  Lockport  to  put  in  one  of  his  new 
patent  hydrants,  which  was  subsequently  taken  up.  Between  this 
time  and  August  16,  1809,  four  or  five  more  of  these  hydrants  were 
made  by  Bailey,  and  these,  with  the  one  first  mentioned,  were  all 
which  were  ever  manufactured  by  him,,  or  by  any  one  with  whom  he 
has  been  connected  in  business. 

Under  all  the  circumstances  of  this  case,  and  conceding  that  Bai- 
ley was  the  first  inventor  of  the  loose  casing  which  is  the  main 
subject  of  this  suit,  it  seems  to  us  that  his  omission  for  this  period 
of  eight  years  to  obtain  a  correction  of  his  patent  operated  as  a  ded- 
ication to  the  public  of  all  which  was  not  claimed  in  the  original. 
It  woujd  ill  become  a  court  of  equity  to  incline  its  ear  to  the  praver 
of  one  wJio  has  been  guilty  of  such  gross  laches,'  and  is  now  seeking 
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to  Bet  up  a  practically  abandoned  claim  to  the  prejudice  of  others, 
who,  deceived  by  bis  silence  and  apparent  acquiescence,  have  intro- 
duced his  device  into  many  of  the  leading  cities  of  the  country. 

The  language  of  Mr.  Justice  Bradley  in  delivering  the  opinion  of 
the  supreme  court  in  Miller  v.  Brass  Co.  104  U.  S.  350,  is  exaotly 
pertinent  to  this  case : 

"But  it  must  be  remembered  that  the  claim  of  a  specific  device  or  combina- 
tion, and  an  omission  to  claim  other  devices  or  combinations  apparent  on 
the  face  of  the  patent,  are,  in  law,  a  dedication  to  the  public  of  that  which 
is  not  claimed.  It  is  a  declaration  that  that  which  is  not  claimed  is  either  not 
the  patentee's  invention,  or,  if  his,  he  dedicates  it  to  the  public.  The  legal 
effect  of  a  patent  cannot  be  revoked  unless  the  patentee  surrenders  it  and 
proves  that  the  specification  was  framed  by  real  inadvertence,  accident,  or 
mistake,  without  any  fraudulent  or  deceptive  intention  on  his  part;  and  this 
should  be  done  with  all  due  diligence  and  speed.  *  *  *  It  will  not  do  for 
the  patentee  to  wait  until  other  inventors  have  produced  new  forms  of  im- 
provement, and  then  with  a  new  light  thus  acquired,  under  pretense  of  inad- 
vertence and  mistake,  apply  for  such  an  enlargement  of  his  claim  as  to  make 
it  embrace  these  new  forms.** 

If  this  language  may  be  used  with  references  to  devices  or  combi- 
nations apparent  upon  the  face  of  the  patent,  with  much  greater  force 
may  it  be  applied  to  a  claim  which  was  not  even  suggested  in  the 
original  patent  or  in  the  drawing  annexed  thereto,  and  was  only  shown 
by  a  model  preserved  in  the  archives  of  the  patent-office,  the  exist- 
ence of  which  could  only  be  learned  by  a  search  instituted  for  that 
purpose. 

The  third  claim  of  the  reissue  only  remains  to  be  considered. 
This  is  for  a  "combination  of  the  hydrant  or  fire-plug  pipe,  A,  sup- 
ply-pipe, B,  valve,  D,  casing,  C,  and  stuffing  box,  H,  substantially  as 
and  for  the%  purpose  shown."  It  is  substantially  a  restatement,  in 
somewhat  more  specific  language,  of  the  second  claim  of  the  original 
patent.  We  have  already,  expressed  the  opinion  that  the  invention 
claimed  in  the  original  patent  was  that  of  a  cylinder  valve  operating 
in  a  suitable  case,  in  connection  with  a  waste-water  valve.  If  this 
be  the  proper  construction,  then  defendants  are  not  guilty  of  an  in-, 
fringement,  inasmuch  as  they  make  use  of  a  puppet  valve  in  place  of 
the  cylinder  valve,  B,  unless  the  puppet  valve  can  be  treated  as  the 
equivalent  of  the  cylinder  valve.  But  if  the  two  valves  be  treated  as 
equivalents  for  each  other,  (and  we  are  inclined  to  think  they  ought 
to  be,)  then  the  combination  is  destitute  of  novelty,  for  in  all  the  hy-, 
drants  exhibited  there  is  an  upright  stock,  A,  hydrant  tube,  B,  a- 
horizontal  section,  B,  a  valve  for  turning  off  and  on  the  water,  a- 
stuffing  box,  H,  and  a  loose  casing  for  protecting  the  hydrant  from- 
the  surrounding  earth.  In  the  New  York  hydrant  it  is  a  mere  wooden 
box  covering  the  entire  hydrant. .  In  the  Race  &  Mathews  patent  of. 
1858  it  is  a  tube  loosely  inclosing  the  hydrant  tube,  but  held  at  the- 
top  by  an  overlapping  . flange.  In  view  of  the;  opinion  we -have  al- 
ready expressed  regarding  the  first  claim,  we.  think  the  patentee 
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should  be  confined,  in  the  construction  of  this  claim,  to  such  a  loose 
casing  as  is  exhibited  in  the  drawing  attached  to  the  original  patent, 
viz.,  one  wherein  the  end  play  is  confined  by  an  overlapping  flange, 
and,  thus  interpreted,  the  claim  is  anticipated  by  the  Race  &  Mathews 
patent  of  1858.   It  results  that  the  bill  must  be  dismissed. 


(Circuit  Court,  W.  D.  Pennsylvania.   November  Term,  1877.) 
1.  Patents  fob  Inventions  —  Fiucke  Coppbb- Cable  Lightning- Rods  Oon- 


Letters  patent  No.  112,137.  dated  February  28,  1871,  for  an  improvement  in 
copper-cable  lightning-rods,  granted  to  Joseph  R  Pricke,  construed,  and  held 
to  be  restricted  to  the  peculiar  form  of  manufacture  therein  particularly  de- 
scribed. 
2.  Same—  Claims. 

If  the  patentee  meant  to  assert  a  right  to  the  exclusive  nse  of  corelesa 
strands,  he  should  have  indicated  that  intention  with  reasonable  clearness, 
and  not  left  the  claim  to  rest  upon  what,  at  the  best,  is  but  a  doubtful  implica- 
tion. 

In  Equity. 

W.  S.  Wilson  and  Bakewell  &  Kerr,  for  complainant. 
S.  C.  Schoyer,  for  defendant. 

Achesox,  J.  The  plaintiff  is  the  grantee  of  letters  patent  No.  119,- 
137,  dated  February  28,  1871,  for  an  improvement  in  copper-cable 
lightning-rods.  The  object  and  nature  of  his  invention  are  set  forth 
succinctly  and  clearly  in  his  specification.  The  purpose,  as  therein 
stated,  is  to  produce  a  copper-cable  lightning-rod  of  greater  flexibil- 
ity than  those  theretofore  made,  of  an  equal  mass  of  material,  and 
having  a  superior  conducting  capacity,  and  so  made  as  to  admit  of 
the  convenient  increase  of  the  size  and  conducting  power  of  the  cable 
conductor  by  adding  to  one  that  is  already  made  one  or  more  addi- 
tional layers  of  wire  or  "strands  of  wire."  The  usual  mode  of  mak- 
ing copper-cable  lightning-rods,  the  specification  states,  has  been  "to 
unite  a  number  of  strands  of  copper-wire,  as  a  'cable-laid'  rope  is 
made."  That  "form  of  manufacture,"  it  is  alleged,  necessarily  gives 
great  rigidity  to  the  copper  cable,  and  makes  it  less  convenient  to 
coil  for  transportation,  or  to  turn  neatly  at  the  angles  of  buildings  to 
which  it  is  applied.  These  objections,  it  is  claimed,  are  obviated  by 
the  plaintiff's  invention,  which  also  produces  a  cable  of  better  and 
more  merchantable  appearance,  and  secures  the  further  economic  ad- 
vantage that  the  machinery  required  to  make  any  size  of  cable  need 
only  be  adapted  to  work  one  size  of  wire.  To  secure  the  specified 
results,  says  the  patentee  in  his  specification, — 

"I  make  my  improved  cable  as  follows:  Around  a  central  wire,  strand  o- 
wire,  or  wire  rope,  I  wind  a  number  of  parallel  wires  or  strands  of  .wire,  and 
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around  these  another  series,  and  again  another,  until  I  have  the  desired 
thickness.  These  succeeding  layers  may  be  wound  in  the  same  or  in  alter- 
nate directions,  at  the  same  or  different  angles  to  the  axis  of  the  core  or  cen- 
tral strand,  and  will  give  the  desired  flexibility  and  smoothness  of  appearance, 
and  a  conducting  power  equal  to  the  best  old-style  cables  of  equal  weight  and 
surface." 

The  claim  is  in  these  words : 

"I  claim,  as  an  improved  article  of  manufacture,  a  copper-cable  lightning- 
rod  or  conductor,  when  constructed  as  herein  described  and  shown." 

The  defendant  has  not  manufactured  but  has  sold  oopper-cable 
lightning-rods  (specimens  of  which  are  before  the  court  as  exhibits 
in  the  case)  which,  it  is  claimed,  are  an  infringement  of  the  plain- 
tiff's patent.  According  to  the  plaintiff's  testimony,  prior  to  his  in- 
vention there  were  several  different  kinds  of  copper-cable  wire  light- 
ning-rods in  use,  the  most  common  being  constructed  out  of  what  is 
known  as  49-wire  cable,  which  is  made  by  twisting  together  in  the 
form  of  a  cable  seven  strands,  each  strand  consisting  of  seven  wires. 
A  specimen  of  such  cable  is  one  of  the  exhibits  in  the  case.  In  each 
strand  of  seven  wires  one  of  them  assumes  a  central  position  rela- 
tively to  the  others,  and  upon  this  central  wire  as  a  core  the  other 
wires  bed.  The  witnesses,  state  that  all  strands  of  more  than  four 
wires  have  such  central  wire  core,  while  strands  of  two,  three,  and 
four  wires  have  no  core. 

The  lightning-rods  sold  by  the  defendant  are  made  of  four  wire 
strands  twisted  together  in  the  form  of  a  cable;  one  specimen  contain- 
ing six  strands  and  the  other  seven.  Do  they  infringe  the  plaintiff's 
patent  ?  If  bo,  it  must  be  because  of  the  use  of  four  wire  strands  in 
their  manufacture,  for,  beyond  question,  they  are  "cable-laid."  It  is 
shown  by  the  testimony,  and  indeed  is  quite  apparent  upon  inspec- 
tion, that  in  form  of  construction  they  do  not  differ  in  anywise  from 
the  49-wire  cable  lightning-rod.  Clearly,  in  the  lightning-rods  sold 
by  the  defendant  the  strands  are  united  or  twisted  together  "as  a 
cable-laid  rope  is  made."  Moreover,  comparing  the  specimens  of 
lightning-rods  sold  by  the  defendant  with  specimens  of  the  patented 
article  exhibited  to  the  court,  a  great  dissimilarity  in  outward  appear- 
ance is  observable.  The  specimens  of  the  plaintiff's  cable  aro  re- 
markable for  smoothness,  herein  differing  as  much  from  the  defend- 
ants lightning-rods  as  they  do  from  the  49-wire  cable. 

The  plaintiff,  however,  maintains  that  the  use  of  strands  without 
cores  is  a  peculiar  feature  of  his  method  of  construction,  as  described 
in  and  covered  by  his  patent;  but  certainly  no  explanation  is  given 
in  the  specification  that  the  absence  of  a  core  from  the  strand  is  ma- 
terial; nor,  indeed,  is  that  subject  mentioned  at  all.  "Around  a  cen- 
tral wire,  strand  of  wire,  or  wire  rope,  I  wind  a  number  of  parallel 
wires  or  strands  of  wire,"  etc.,  is  the  language  employed  in  describing 
the  mode  of  making  the  plaintiff's  improved  cable.  Here  is  no  inti- 
mation that  the  practice  of  the  invention  involves  the  use  of  strands 
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limited  to  four  wires  or  less.  In  an  earlier  part  of  the  specification 
we  are  told  that  the  usual  mode  of  making  copper-cable  lightning- 
rods  has  been  to  unite  a  number  of  "strands  of  copper  wire,"  etc.  The 
plaintiff's  invention,  as  described  by  him,  is  not  at  all  distinguished  by 
the  number  of  wires  to  the  strand,  but  has  relation  to  the  peculiar 
construction  of  his  cable,  which  is  formed  by  winding  around  a  cen- 
tral wire  strand  of  wire,  or  wire  rope,  a  number  of  wires  or  strands 
in  parallel  spiral  order,  and  around  these  another  series,  and  again 
another,  until  the  desired  thickness  is  attained.  This,  in  my  appre- 
hension, is  the  point  of  the  plaintiff's  invention,  and  herein  his  method 
d  iff  era  from  the  old  mode  of  twisting  together  "a  number  of  strands 
of  copper  wire  as  a  'cable-laid'  rope  is  made."  It  is,  indeed,  true 
that,  after  describing  his  peculiar  form  of  manufacture,  the  patentee, 
in  his  specification,  uses  the  following  language : 

"By  using,  as  my  invention  enables  me  to  do,  strands  of  three  or  four  (say 
No.  18)  copper  wire  in  the  formation  of  my  improved  cable,  I  secure  the  ad- 
vantage of  a  very  fine  appearance,  greater  flexibility,  and  a  greater  conducting 
surface  in  large  cables  than  can  be  obtained  with  the  same  weight  of  metai 
if  larger  wires  or  larger  strands  are  used,  and  the  cable  is  laid  in  the  usual 
manner." 

But  here,  again,  the  manner  of  laying  the  cable  is  treated  as  an 
essential  thing,  and  the  patentee  no  more  limits  himself  to  the  use 
of  three  and  four  wire  strands  than  he  does  to  the  use  of  No.  18  wire. 
He  merely  shows  how  the  best  results  are  attainable  by  his  special 
method  of  construction.  If  the  patentee  meant  to  assert  a  right  to 
the  exclusive  use  of  coreless  strands  he  should  have  indicated  that 
intention  with  reasonable  clearness,  and  not  left  the  claim  to  rest  upon 
what  at  the  best  is  but  a  doubtful  implication.  Had  the  patentee 
claimed  the  exclusive  use  of  two,  three,  and  four  wire  strands  in  the 
making  of  copper-cable  lightning-rods,  it  may  well  be  doubted  whether 
the  claim  would  have  been  allowed,  or  sustained  by  the  courts  if  al- 
lowed. I  am  by  no  means  prepared  to  admit  that  there  was  any 
patentable  novelty  in  the  manufacture  of  three  and  four  strand  cop- 
per-wire cable,  for  such  cable  differs  in  material  only  from  ordinary 
hemp  rope.  Phillips  v.  Detroit,  111  U.  S.  604;  S.  G  4  Sup.  Ct.  Kep. 
580. 

However,  upon  a  fair  and  reasonable  construction,  the  patent  in 
suit  must  be  held  to  be  restricted  to  the  peculiar  form  of  manufacture 
therein  particularly  described ;  and  as  the  defendant  has  neither  prac- 
ticed that  method  of  manufacture,  nor  sold  lightning-rods  so  made, 
he  has  not  infringed  the  plaintiff's  rights  under  his  letters  patent. 

Let  a  decree  be  drawn  dismissing  the  bill,  with  costs. 
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Angerhoefer,  Jr.,  v.  ubadstbeet  Uo. 


{Circuit  Court,  E.  D.  Texas.   December  1,  1884.) 


Practice — Venue — Foreign  Corporation — Service — Texas  Statute. 

A.  foreign  corporation  that  carries  on  business  in  the  state  of  Texas  ma;  be 
sued  in  the  county  where  its  local  agent  conducts  such  business  by  service  on 


Plea  in  Abatement. 

O.  T.  Holt  and  J.  K.  P.  Gillaspie,  for  plaintiff. 

Labatt  dc  Noble  and  Presley  K.  Ewing,  for  defendant. 

Sabtn,  J.  This  is  a  snit  for  damages  for  libel  on  business  reputa- 
tion, commenced  by  petition  filed  by  plaintiff,  October  13,  1884,  in 
Harris  county  district  court,  alleging  that  the  plaintiff  "is  a  resident 
citizen  of  Harris  county,  Texas,  and  complaining  of  the  Bradstreet 
Company,  a  corporation  created  by  an  act  of  the  legislature,  and  ex- 
isting by  and  under  the  laws  of  the  state  of  Connecticut,  but  who  has 
its  principal  office  in  the  city  and  state  of  New  York.  Plaintiff  al- 
leges that  the  defendant  is,  andiis  commonly  known  and  called,  a 
commercial  agency,  and  the  business  is  to  furnish  true,  correct,  and 
reliable  information  to  commercial  houses  throughout  the  United 
States,  including  the  cities  and  towns  in  the  states  of  Texas,  Kentucky, 
Pennsylvania,  Maryland,  and  Missouri;  and  in  the  execution  of  said 
business,  as  aforesaid,  defendant  has  established  agencies  in  the  city 
of  Houston,  and  other  cities  and  towns  in  said  state  of  Texas.  Plain- 
tiff also  alleges  that  one  Charles  Dexter  is  the  local  agent  in  the  city 
of  Houston,  Harris  county,  Texas,  of  defendant,  and  is  recognized  by 
them  as  such  in  the  conduct  of  their  said  business."  The  petition 
then  proceeds  to  state  the  cause  of  action,  and  concludes  by  praying 
"for  process  to  said  defendant  according  to  law,  and,  after  a  final  hear- 
ing hereof,  for  judgment  for  his  said  damages  as  set  out,"  etc.  Citation 
was  issued  on  the  same  day,  October  13,  1884,  to  the  sheriff  or  any 
constable  of  Harris  county,  commanding  them  to  summon  the  Brad- 
street  Company,  through  Charles  Dexter  local  agent,  if  to  be  found 
in  said  county,  to  answer  said  petition,  etc.,  and  was  returned  as  fol- 
lows, viz. :  "Received  this  writ  at  10  o'clock  a.  m.,  October  13,  1884, 
and  executed  the  same,  October  16,  1884,  by  delivering  to  Charles 
Dexter,  local  agent  of  the  Bradstreet  Company,  the  within-named  de- 
fepdant,  in  person,  a  true  copy  of  this  writ." 

The  defendant,  the  Bradstreet  Company,  filed  its  answer  to  said 
suit,  October  31,  1884,  interposing  in  the  first  instance  a  protest  to 
the  jurisdiction  of  the  court,  and  invokes  its  privilege  of  being  sued 
in  the  state  of  its  domicile ;  and,  for  plea  in  that  behalf,  says  that  at 
the  times,  etc.,  alleged  it  was  and  is  a  foreign  corporation,  under  the 
laws  of  the  state  of  Connecticut,  and  not  under  the  laws  of  the  state 
of  Teias,  and  a  resident  of  the  county  of  Hartford,  in  said  state  of 
v.22p,no.6— 20 
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Connecticut,  and  so  domiciled,  and  had  no  domicile  in  the  state  of 
Texas,  and  never  has  had,  and  has  done  business  in  said  last-men- 
tioned state  (Texas)  through  its  agent  alone,  and  only  so  far  as  in- 
terstate comity  permitted ;  and  has  never  surrendered  to  the  state  of 
Texas  or  otherwise  its  privilege  of  being  sued  in  the  state  of  its  resi- 
dence and  domicile;  and  that  it  has  never  been  an  inhabitant  of  the 
state  of  Texas.  Wherefore,  defendant  prays  judgment  whether  this 
court  will  take  further  cognizance  of  this  suit,  subject  to  the  rulings 
upon -which  other  defenses  were  also  filed.  The  suit  was  removed 
to  this  court,  October  31,  1884,  by  petition,  bond,  and  order  of  that 
date,  and  it  is  now  submitted  to  me  upon  the  plea  of  jurisdiction, 
and  this  court  is  called  upon  to  determine  whether  the  district  court 
of  Harris  county,  Texas,  had  jurisdiction  of  this  cause.  It  is  clear 
to  my  mind  that  it  had.  Article  1181,  Rev.  St.  Tex.,  provides  that 
"all  civil  suits  in  the  district  and  county  courts  shall  be  commenced 
by  petition  filed  in  the  office  of  the  clerk  of  such  court." 

This  suit  was  so  filed  and  commenced  in  the  county  where  plain- 
tiff had  his  residence,  and  where  defendant  also  had  its  local  agent, 
as  alleged  by  plaintiff's  petition,  and  not  denied  by  the  plea  to  the 
jurisdiction.  As  it  has  been  claimed  that  under  the  Revised  Stat- 
utes of  Texas  of  1879  a  foreign  corporation  cannot  be  sued  in  Texas, 
it  may,  perhaps,  be  well  to  examine  its  provisions  upon  the  subject. 
Article  1198  provides  as  follows,  viz.:  "No  person  who  is  an  inhab- 
itant of  this  state  shall  be  sued  out  of  the  county  in  which  he  has 
his  domicile,  except  in  the  following  cases,  to- wit."  Then  follow 
some  23  exceptions,  the  third  of  which  is  as  follows,  viz. :  "When 
the  defendant,  or  several  of  the  defendants,  reside  without  the  state, 
or  when  the  residence  of  the  defendants  is  unknown,  in  which  case 
the  suit  may  be  brought  in  the  county  in  which  the  plaintiff  resides." 
Of  course,  this  exception  gives  to  that  article,  which  purports  only  to 
affect  inhabitants  of  the  state,  an  incongruity  of  expression ;  but  it  is 
plain  to  be  seen  that  the  evident  intention  of  the  law  was  to  author- 
ize the  venue  to  be  laid,  in  the  case  of  a  non-resident  defendant,  in  the 
county  of  the  residence  of  the  plaintiff.  When  article  1198  was  first 
passed  as  section  1  of  an  act  to  regulate  proceedings  in  the  district 
court,  in  1846,  it  was  expressed  in  the  same  language  as  is  used  in 
the  present  Revised  Statutes,  except  that  it  said,  "where  he  had  his 
domicile,"  instead  of,  "in  which  he  has  his  domicile."  It  was  practi- 
cally the  same,  so  far  as  the  main  section  was  concerned ;  but  it  then 
only  had  11  exceptions,  and  those  exceptions  were  all  consonant,  as 
exceptions,  with  the  fact  that  the  defendant  was  an  inhabitant  of  this 
state.  This  section  of  the  act  of  1846  was  amended  in  some  slight 
particulars  in  1863;  but  the  body  of  the  article  was  kept  the  same 
as  the  original,  and  the  original  11  exceptions  remained,  although 
slightly  modified,  but  in  nowise  inconsistent  with  the  original  pro- 
vision in  behalf  of  "a  person  who  is  an  inhabitant  of  this  state."  It 
did  not  embrace  exception  third  to  article  1 198,  above  quoted,  nor  did 
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it  embrace  exception  21  to  snch  article  in  the  Ee vised  Statutes  of 
Texas,  which  reads  as  follows,  viz. : 

"21.  Suits  against  any  private  corporation,  association,  or  joint-stock  com- 
pany may  be  commenced  in  any  county  in  which  the  cause  of  action  or  apart 
thereof  arose,  or  in  which  such  corporation,  association,  or  company  has  an 
agency  or  representative,  or  in  which  its  principal  office  is  situated;  and  suits 
against  a  railroad  corporation,  or  against  any  assignee,  trustee,  or  receiver 
operating  its  railway,  may  also  be  brought  in  any  county  through  or  into 
which  the  railroad  of  such  corporation  extends  or  is  operated." 

It  is  evident  that  while  the  original  11  exceptions  are  in  the 
main  retained  in  the  provision  of  law  embraced  in  article  119S,  that 
these  various  so-called  23  exceptions  to  article  1198  can  and  ought 
more  properly  to  be  considered  and  treated,  in  many  instances,  as 
provisions  concerning  venue,  rather  than  as  exceptions  to  the  general 
provision  of  the  article.  But,  however  this  may  be,  it  is  clearly  the 
law  of  Texas  that  a  non-resident  defendant  can  be  sued  in  the  county 
where  the  plaintiff  resides,  as  is  provided  in  exception  or  provision  8 
above  quoted.  Neither  exception  3  nor  21  constituted  any  portion  of 
the  original  11  exceptions  to  the  law  expressed  in  article  1198.  In 
my  judgment,  however,  the  venue  in  this  suit  was  provided  for  by 
exception  or  provision  No.  21,  as  well  as  it  would  have  been  provided 
for  by  provision  No.  3,  in  case  defendant  had  no  local  agent  in  the 
state. 

It  is  urged  that  in  1874  there  was  passed  a  law  which  remained  in 
force  down  to  the  passage  of  the  Kevised  Statutes  of  1879,  which  law 
is  as  follows,  viz. : 

"Section  1.  That  hereafter  any  public  or  private  corporation,  including 
railroad  companies,  created  under  the  laws  of  this  state,  or  any  other  state  or 
county,  may  be  sued  in  any  court  in  this  state  having  jurisdiction  of  the  sub- 
ject-matter, and  in  any  county  where  the  cause  of  action  or  a  part  thereof 
accrued,  or  in  any  county  where  such  corporation  has  an  agency  or  represent- 
ative, or  in  the  county  in  which  the  principal  office  of  such  corporation  is 
situated. 

"Sec.  2.  That  service  of  process  on  any  of  such  corporations  may  be  had 
by  delivering  a  copy  of  such  process,  with  the  certified  copy  of  plaintiff's  pe- 
tition, if  any,  to  the  president,  secretary,  treasurer,  principal  officer,  or  agent. " 

And  that  while  under  this  law  it  was  competent  to  sue  a  foreign 
corporation  in  this  state  and  make  service  as  provided  in  that  act, 
for  the  reason  that  this,  law  expressly  spoke  of  "corporations  created 
under  the  laws  of  this  state  or  any  other  state  or  country, "  that  it  is 
not  now  competent  so  to  do  under  exception  or  provision  No.  21, 
which  simply  says,  "suits  against  any  private  corporation,  etc.,  may 
be  commenced,"  etc.  I  consider  that  the  expression  "any  private 
corporation"  is  perfectly  ample  to  cover  "any  private  corporation 
created  under  the  laws  of  this  state,  or  any  other  state  or  country." 
It  will  be  noted  in  this  connection  that  provision  (or  so-called  ex- 
ception) No.  17  provides  that  "suits  against  any  county  shall  be  com- 
menced in  some  court  of  competent  jurisdiction  within  such  county." 
Here  a> public  corporation  was  provided  for,  for  a  resident  defendant, 
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and  in  the  county  of  its  domicile, — that  is,  within  itself, — and  which 
provision  is  in  no  sense  an  exception  to  the  main  article,  and  might 
be  considered  surplusage. 

It  will  be  observed,  also,  that  the  law  of  1874  provided  for  suits 
against  publio  as  well  as  private  corporations.  It  having  been  as- 
certained that  a  suit  against  a  non-resident  defendant  might  be  com- 
menced in  the  county  of  the  plaintiff's  residence,  or,  in  case  of  a  pri- 
vate corporation,  in  the  county  in  which  the  cause  of  action  or  a  part 
thereof  arose,  or  in  which  the  corporation  has  an  agency  or  represent- 
ative, or  in  which  its  principal  office  is  situated,  the  question  would  be 
how  to  bring  the  non-resident  defendant  into  court, — by  what  process  ? 
It  is  clear  that  in  the  case  of  the  non-residents,  whether  corporate  or 
natural  persons,  that  the  plaintiff  would  be  forced  to  proceed  by  cita- 
tion, by  publication  or  notice,  under  articles  1230  and  1235,  Rev.  St. 
Tex.,  which  make  provision  for  cases  of  that  kind.  Where,  how- 
ever, a  non-resident  defendant  is  present  in  the  state,  if  a  natural 
person,  he  may  be  sued  in  any  county  in  which  he  may  be  found  ;  xand 
so  likewise  with  a  defendant  non-resident  corporation,  it  may  be  sued 
in  any  county  in  which  it  may  be  found  through  its  local  agent.  It 
is  provided  (article  1223,  Rev.  St.  Tex.)  that  in  suits  against  any  in- 
corporated company  or  joint-stock  association  the  citation  may  be 
served  on  the  president,  secretary,  or  treasurer  of  such  company  or 
association,  or  upon  the  local  agent  representing  such  company  or 
association  in  the  county  in  which  suit  is  brought,  or  by  leaving  a 
copy  of  the  same  at  the  principal  office  of  the  company  during  office 
hours.  It  may  be  objected  with  equal  force  by  non-resident  defend- 
ants, as  in  the  previous  case,  that  this  section  also  fails  to  say,  "in 
suits  against  any  incorporated  company  created  under  the  laws  of 
this  state,  or  any  other  state  or  foreign  country,"  and  hence  thai  it 
is  not  applicable  to  them ;  but  it  seems  to  me  that  all  such  language 
is  mere  surplusage. 

The  term  "any  incorporated  company"  covers  all  incorporated  com- 
panies, wherever  created.  When  a  non-resident  corporation  comes 
into  a  state  to  do  business  it  is  to  be  treated  the  same  as  a  natural 
person,  so  far  as  may  be,  and  be  protected  in  all  its  rights.  It  is  en-' 
titled  to  demand  that  the  laws  of  the  state  shall  be  equal  in  regard  to 
it ;  for  it  is  provided  by  the  constitution  that  no  state  "shall  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws."  And  under  the  Texas  Revised  Statutes  the  term  "person" 
includes  corporation,  and  hence  it  is  but  fair  to  conclude  that  the 
due  process  of  law  should  be  the  same  for  all  corporations,  whether 
foreign  or  domestic.  Service  upon  a  corporation  which  is  preseut, 
although  not  a  citizen  or  resident  of  the  state  or  oounty,  if  made 
upon  the  local  agent  representing  such  company  in  the  county  where 
the  suit  is  brought,  the  company  is  present  in  the  agent,  and  service 
upon  the  agent  is  personal  service  on  the  company.    The  company 
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may  be  a  non-resident  of  the  county  or  state;  it  may  have  its  principal 
office  in  another  county  or  state ;  yet  if  it  comes  into  a  county  or  state 
and  establishes  a  local  agent  for  the  transaction  of  its  business,  it  is 
there  present  for  all  the  purposes  of  its  business,  and  for  all  purposes 
of  suit. 

I  have  extended  my  remarks  much  more  than  I  should  have  done 
but  for  the  claim  that  there  was  now  no  provision  in  existence  au- 
thorizing a  suit  against  a  foreign  corporation,  which  claim,  upon  care- 
ful examination,  appears  to  me  to  be  incorrect.  In  the  plea  now  un- 
der Consideration  in  this  case  there*  is  no  denial  of  the  allegation  in 
plaintiff's  petition  "that  Charles  Dexter  is  the  local  agent  in  the  city 
of  Houston,  Harris  county,  Texas,  of  the  defendant,  and  is  recognized 
by  them  as  such  in  the  conduct  of  their  said  business;"  which,  in 
my  view  of  the  case,  is  the  only  jurisdictional  fact  to  be  denied  or 
ascertained,  and  the  only  question  of  fact  to  be  submitted  in  the  plea 
to  the  jurisdiction,  when  the  proceedings  are,  as  in  this  case,  other- 
wise regular.  And  said  Dexter  having  been  personally  served  as 
agent  of  defendant  with  process  herein,  the  defendant  must  be  re- 
garded as  personally  served,  and  in  court  for  the  adjudication  of  the 
matters  embraced  in  the  plaintiff's  petition;  and  it  is  ordered  and  ad- 
judged that  the  matters  and  things  set  forth  in  the,  defendant's  pro- 
test and  plea  to  the  jurisdiction  interposed  herein  be  held  for  naught, 
and  that  the  cause  be  proceeded  with  upon  its  merits. 


Amebioan  Bell  Telephone  Co.  and  others  v.  People's  Telephone 

Co.  and  others. 


1.  Patents  for  Inventions — Novelty — Presumption  from  Grant  of  Let- 

ters—Burden  of  Proof. 

Evidence  of  doubtful  probative  force  will  not  overthrow  the  presumption  of 
novelty  and  originality  arising  from  the  grant  of  letters  patent  for  an  inven- 
tion. 'The  defense  of  waut  of  novelty  or  originality  must  be  made  out  by  proof 
so  clear  and  satisfactory  as  to  remove  all  reasonable  doubt. 

2.  Same—  Credibility  of  Witness. 

Where  a  witness  falsifies  a  fact  in  respect  to  which  he  cannot  be  presumed 
liable  to  mistake,  courts  are  bound,  upon  principles  of  law,  morality,  and  jus- 
tice, to  apply  the  maxim,  falaus  in  uno,falsu6  in  omnibus. 

3.  B.vME— Bell  Telephone— Duawbaugh  Inventions. 

Upon  careful  examination  of  the  testimony  in  this  case,  held,  that  Daniel 
Drawbaugh  was  not  the  first  inventor  of  the  electric  speaking  telephone,  and 
th^t  patent  No.  174,465,  for  improvements  in  telegraphy, granted  to  Alexander 
Graham  Bell,  March  7,  1876,  and  patent  No.  1*6,787,  for  improvements  in 
electric  telephony,  granted  to  said  Bell,  January  30, 1677,  are  valid. 

In  Equity. 

Dickerson  &  Dickerson.  for  complainants..  Edivd.  N.  Dickersm, 
Roacoe  Conkling,  <S.  J,  Storrow,  and  Chauncey  Smith,  of  counsel*  ..  . 
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Ly sander  Hill,  for  defendants.  Geo.  F.  Edmunds,  Lysander  Hill, 
and  Church  dt  Church,  of  counsel. 

Wallace,  J.  This  suit  is  brought  to  enjoin  the  defendants  from 
using  and  furnishing  to  others  for  use  the  several  inventions  de- 
scribed in  two  patents  granted  to  Alexander  Graham  Bell,  of  Salem, 
Massachusetts,  being  No.  174,465,  bearing  date  March  7,  1876,  for 
"Improvements  in  Telegraphy,"  and  No.  186,787,  bearing  date  Jan- 
uary 30,  1877,  for  "Improvements  in  Electric  Telephony."  The  is- 
sues made  by  the  pleadings  are  practically  resolved  into  the  single 
question,  to  which  the  proofs  and  argument  of  counsel  are  mainly 
addressed,  whether  the  patentee  Bell,  or  Daniel  Drawbaugh,  of  Mill- 
town,  in  Cumberland  county,  Pennsylvania,  was  the  first  inventor  of 
the  electric  speaking  telephone.  Concededly,  Bell  was  an  original 
inventor  of  the  telephone,  the  principle  of  which,  with  the  essential 
means  for  its  application,  are  described  in  his  first  patent,  and  of  the 
improved  apparatus  described  in  his  second  patent.  The  fifth  claim 
of  the  first  patent  is  for  "the  method  of  and  apparatus  for  transmitting 
vocal  or  other  sounds  telegraphically,  as  herein  described,  by  causing 
electrical  undulations  similar  in  form  to  the  vibrations  of  the  air  ac- 
companying the  said  vocal  or  other  sounds,  substantially  as  set  forth." 
This  patent  has  been  judicially  construed  in  two  cases  in  the  Massa- 
chusetts circuit;  and  in  both  cases  it  was  substantially  held  that  Bell 
was  the  discoverer  of  the  new  art  of  transmitting  speech  by  electricity, 
and  that  the  claim  should  receive  the  broadest  interpretation  to  secure 
to  the  inventor,  not  the  abstraot  right  of  sending  sounds  by  telegraph 
without  regard  to  means,  but  all  means  and  processes  described  which 
are  essential  to  the  application  of  the  principle.  American  Bell  Tel- 
ephone Co.  v.  Spencer,  8  Fed.  Kep.  509;  Same  v.  Dolbear,  15  Fed. 
Rep.  448. 

In  view  of  the  conclusion  reached  upon  the  merits  of  the  issue,  it 
is  not  material  whether  Bell's  inceptive  invention  did  or  did  not  an- 
tedate the  time  of  filing  his  application  for  the  first  patent.  That 
application  was  filed  February  14,  1876.  It  desoribes  apparatus 
which  was  an  articulating  telephone,  whether  Bell  knew  it  or  not. 
Mr.  Gross,  an  expert,  caused  apparatus  to  be  made  in  conformity  to 
the  description  and  to  drawings  as  shown  in  figure  7  of  the  patent, 
which  proved  itself  to  be  an  operative,  practical  telephone.  Proba- 
bly the  date  of  his  inceptive  invention  might  be  carried  back  to  July, 
1875,  but,  irrespective  of  the  time  of  the  invention,  the  justice  of  his 
claim  to  be  an  original  inventor  of  the  telephone  mast  remain  un- 
challenged. It  was  through  him  also  that  the  telephone  vwas  made 
known  to  the  scientific  public,  and  thence  introduced  into  commer- 
cial use. 

The  defendants  contend  that  long  before  Bell  had  perfected  his  in- 
vention, and  long  before  its  mental  conception  by  him,  Drawbaugh 
had  not  only  made  the  same  invention,  but  had  perfected  improve- 
ments in  organization  and  detail  which  Bell  never  reached,  and  which 


AMUR.  BELL  TELEPHONE  00.  V.  PEOPLl'B  TELEPHONE  00.  811 


were  only  reached  years  afterwards  by  the  work  of  many  other  in- 
ventors in  the  same  fiel  1  of  improvement.  Their  theory  of  the  facts 
is  stated  with  substantial  accuracy  in  the  answer  to  the  bill  of  com- 
plaint. The  answer,  among  other  things,  avers  that  Drawbaugh 
"was  and  is  the  original  and  first  inventor  and  discoverer  of  the  art 
of  communicating  articulate  speech  between  distant  places  by  voltaic 
and  magneto  electricity,  and  of  the  construction  and  operation  of  ma- 
chines and  instruments  for  carrying  such  art  into  practice  *  *  *; 
that  the  said  electric  speaking  telephones  so  constructed  and  success- 
fully and  practically  used  by  him  contained  all  the  material  and  sub- 
stantial parts  and  inventions  patented"  in  the  two  patents  granted  to 
Bell,  and  also  contained  other  important  and  valuable  inventions  in 
electric  and  magneto  telegraphy  *  *  *;  "that  some  of  the  original 
machines  and  instruments  invented,  made,  used,  and  exhibited  to 
many  others  long  prior  to  the  alleged  inventions  of  Bell  are  still  in 
existence  and  capable  of  successful  practical  operation  and  use,  and 
are  identified  by  a  large  number  of  persons  who  personally  tested 
and  used  and  know  of  their  practical  operation  and  use  in  the  years 
1870, 1871, 1872,  1873,  1874  and  both  subsequently  and  prior  thereto 
*  *  *;  that  said  Drawbaugh,  for  more  than  10  years  prior  to  1880, 
was  miserably  poor,  in  debt,  with  a  large  and  helpless  family  depend- 
ent upon  his  daily  labor  for  support,  and  was  from  such  cause  alone 
utterly  unable  to  patent  his  said  invention  or  caveat  it,  or  manufact- 
ure and  introduce  it  upon  the  market;  and  that  said  Drawbaugh  never 
abandoned  nor  acknowledged  the  claims  of  any  other  person  thereto, 
but  always  persisted  in  his  claim  to  it,  and  intended  to  patent  it  as 
soon  as  he  could  obtain  the  necessary  pecuniary  means  therefor." 

Drawbaugh,  in  his  testimony,  adopts  the  statements  of  the  answer 
as  true.  He  also  testifies  that  he  commenced  his  experiments  with 
the  electric  telephone  as  early  as  1866 ;  that  prior  to  or  as  early  as 
in  1867  he  had  made  apparatus  (in  which  he  employed  a  tea-cup  as 
the  transmitter)  through  which  speech  could  be  transmitted  feebly 
*nd  inooherently ;  and  that  as  early  as  the  time  of  the  birth  of  his 
son  Charles  he  had  so  progressed  that  his  wife,  who  was  then  confined 
to  her  bed,  could,  by  listening  with  one.  of  his  instruments,  hear  the 
words  spoken  by  him  in  the  other  instrument  in  a  distant  part  of  the 
house.  His  son  Charles  was  born  in  1870,  and,  if  Drawbaugh's  nar- 
rative is  true,  he  had  succeeded  at  that  time  in  transmitting  speech 
distinctly  through  the  instruments,  although  whispered  words  would 
not  be  accurately  heard.  He  describes  instruments  which  he  says 
were  made  by  him  from  time  to  time  as  experiments  led  him  from 
one  improvement  to  another.  He  testifies  that  he  thinks  he  made 
his  first  telephone  apparatus  prior  to  November,  1866,  and  is  positive 
he  had  it  before  he  moved  his  shop  to  the  "Clover-mill"  in  1867. 
As  he  describes  it  the  body  of  the  transmitter  was  a  porcelain  tea- 
cup, the  diaphragm  was  of  membrane,  the  electrodes  interposed  in 
the  circuit  were  two  copper  disks,  the  upper  one  of  which  was  con- 


813 


"FEDERAL  BEP0BTBR. 


nected  to  the  diaphragm  by  a  wire  so  as  to  vary  its  pressure  upon  a 
low  conductor  of  fine  earth  or  pulverized  charcoal  interposed  be- 
tween the  disks  through  the  action  of  the  sound  waves  upon  the 
diaphragm,  and  the  receiver  was  a  tin  can  without  a  top  or  bottom, 
having  a  membrane  diaphragm  stretched  over  one  end  connected 
by  a  tense  cord  to  an  armature  supported  on  a  spring  and  arranged 
close  to  the  poles  of  an  electro-magnet  in  the  electric  circuit.  He  tes- 
tifies that  subsequently  he  constructed  apparatus  upon  the  same  gen- 
eral principle,  with  some  change  of  detail,  and  he  produces  Exhibits 
F  and  B,  the  former  a  transmitter  and  the  latter  a  receiver,  as  the 
remnants  of  the  original  instruments.  Exhibit  F  is  a  glass  tumbler; 
and  he  states  that  at  first  he  used  a  membrane  diaphragm  over  it,  and 
then  one  of  thin  metal,  and  that  for  the  conductor  he  used  pulverized 
carbon,  or  carbon  mixed  with  bronze  powder,  and  used  various  tops  or 
mouthpieces  to  speak  into  it.  The  Exhibit  B,  he  says,  was  the  re- 
ceiver, and  in  this  he  had  discarded  the  string  and  the  spring  of  his 
earlier  receiver.  He  says  that  experiment  led  him  to  improve  the 
transmitter,  F,  by  substituting  a  metal  diaphragm  in  place  of  mem- 
brane, and  he  produces  a  sketch.  A  reproduction  of  this  instrument 
has  been  made  by  him  for  use  in  tbe  proofs  which  is  designated  as  . 
"Exhibit  F  reproduced."  In  this  the  mouth-piece  is  modified  in  size 
and  in  distance  from  the  diaphragm.  He  made,  according  to  his 
testimony,  a  new  receiver  of  more  perfect  construction,  and  produces 
the  remnant  of  the  original,  which  is  designated  as  "Exhibit  C."  As 
he  describes  the  instrument  it  was  a  decided  advance  upon  the  for- 
mer receiver.  In  using  this  he  says  he  tested  it  also  as  a  transmit- 
ter with  some  success,  and  then  improved  it  by  placing  a  permanent 
magnet  against  the  heel  of  the  electro-magnet,  and  thus  made  a  mag- 
neto telephone.  A  reproduction  of  such  an  instrument  as  he  describes 
is  made  and  referred  to  in  the  proofs  as  "Exhibit  Reproduced  C." 
After  Exhibit  C  he  produces  Exhibits  I,  A,  E,  and  D  as  likewise  orig- 
inal instruments,  made  respectively  in  the  chronological  order  of  their 
production  as  exhibits.  He  states  that  I  was  used  by  him  as  a  com- 
panion instrument  to  G.  Exhibit  A  discloses  a  modification  of  form 
and  a  higher  degree  of  mechanical  adaptation.  The  last  two,  D  and 
E,  are  concededly  perfect,  practical  instruments,  and  according  to 
the  testimony  of  Mr.  Benjamin,  an  expert  witness  for  the  defendants, 
would  compete  successfully  for  public  patronage  with  any  magneto 
telephone  which  had  been  introduced  into  use  in  1882.  It  is  asserted 
of  these  instruments  by  counsel  that  no  higher  development  of  the 
magneto  telephone  has  been  reached  at*  the  present  time  than  is  in- 
dicated by  Exhibits  E  and  D.  Drawbaugh  "does  not  attempt  to  fix 
the  time  at  which  he  made  any  of  these  instruments,  or  even  the  year. 
He  testifies,  however,  that  he  made  all  of  them  prior  to  the  time  the 
axle  company  commenced  business,  which  was  in  December,  1874, 
except  E  and  D  which  were  made  about  that  time. 

The  theory  of  the  defendants  is  that  Exhibits  F  and  B  were  used 
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by  Drawbaugh  in  1867, 1868,  and  1869,  Exhibit  C  in  1869  and  1870, 
Exhibit  I  in  1870  and  1871,  Exhibit  A  in  1873  and  1874,  and  that 
Exhibits  E  and  D  were  made  in  January  or  February,  1875,  al- 
though cruder  instruments  essentially  similar  were  made  somewhat 
earlier.  It  is  in  proof  that  33  patents  were  granted  for  improve- 
ments in  telephones  in  1878,  64  in  1879,  more  than  100  in  1880, 
and  94  in  the  first  six  months  of  1881.  According  to  the  theory  of 
the  defendants,  therefore,  as  early  as  February,  1875,  Drawbaugh 
had  not  only  distanced  Bell  in  the  race  of  invention,  but  also  Gray 
and  Edison,  and  had  accomplished  practically  all  that  has  since  been 
done  by  a  host  of  other  inventors.  The  case  for  the  defendants  must 
stand  or  fall  by  this  theory.  The  proofs  leave  no  room  for  fair 
doubt  that  defendants'  contention  is  substantially  true,  or  that  the 
defense  has  no  foundation  in  fact.  It  is  either  true  that  Drawbaugh 
had  long  been  treading  his  solitary  path  of  investigation  and  experi- 
ment in  poverty  and  obscurity,  but  had  perfected  his  work  when  the 
inventions  of  other  explorers  were  in  embryo,  or  his  story  is  an  inge- 
nious fabrication.  And,  as  will  hereafter  appear,  if  the  defense  is  a 
fabrication,  many  disinterested  witnesses  have  contributed  innocently 
to  give  it  color  and  strength,  but  Drawbaugh  has  deliberately  falsi- 
fied the  facts. 

The  complainant  starts  with  the  benefit  of  the  presumption  of  law 
that  Bell,  the  patentee,  was  the  inventor  of  that  for  which  the  letters 
patent  were  granted  him.  Whoever  alleges  the  contrary  must  as- 
sume the  burden  of  proof.  Evidence  of  doubtful  probative  force  will 
not  overthrow  the  presumption  of  novelty  and  originality  arising 
from  the  grant  of  letters  patent  for  an  invention.  It  has  been  fre- 
quently held  that  the  defense  of  want  of  novelty  or  originality  must 
be  made  out  by  proof  so  clear  and  satisfactory  as  to  remove  all  rea- 
sonable doubt.  Waahhiern  v.  Gould,  3  Story,  122;  Smith  v.  Fay, 
6  Fisher,  446;  Hawes  v.  Antisdel,  2  Bann.  &  Ard.  10;  Patterson  v. 
Duff,  20  Fed.  Rep.  641;  Wood  v.  Cleveland  Rolling-mill  Co.  4 
Fisher,  560;  Parham  v.  American  Button-hole  Co.  Id.  482.  In  U. 
J3.  Stamping  Co.  v.  Jewett,  18  Blatchf.  469,  8.  C.  7  Fed.  Rep.  869, 
Blatohpord,  J.,  said  the  defendant  had  not  fulfilled  "the  necessary 
obligation  of  showing  beyond  any  reasonable  doubt"  that  Weber  (the 
alleged  prior  inventor)  was  prior  to  Heath,  (the  patentee.)  In  Coffin 
v.  Ogden,  18  Wall.  120,  Mr.  Justice  Swayne,  delivering  the  opinion 
of  the  court,  stated  the  rule  applicable  to  the  defendant  as  follows : 
"The  burden  of  proof  rests  upon  him,  and  every  reasonable  doubt 
should  be  resolved  against  him. "  To  overthrow  this  presumption  and 
disprove  that  Bell  was  the  first  inventor,  the  defendants  introduce  the 
testimony  of  nearly  200  witnesses  tending  to  prove  the  priority  of  in- 
dention by  Drawbaugh.  As  the  complainant  concedes  that  Exhibits 
E  and  D  are  highly  organized,  practical  telephone  instruments,  and 
fully  capable  of  perfect  articulation,  the  patents  are  invalidated  if 
these  instruments  were  in  existence  at  the  date  of  Bell's  invention; 
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and,  as  will  hereafter  appear,  either  they  were  in  existence  as  early 
as  in  1875,  or  it  is  incredible  that  they  existed  at  all  until  long  after 
Bell's  first  patent  had  been  granted  and  his  invention  had  attracted 
general  public  attention  at  the  centennial  exposition  and  elsewhere. 

In  the  argument  for  the  defendants  great  stress  is  placed  upon  the 
evidence  of  a  gradual  and  natural  development  of  Drawbaugh's  in- 
vention, shown  by  the  original  instruments  produced,  beginning  with 
Exhibit  B,  and  ending  with  the  perfect  magnetos  E  and  D.  It  is 
strenuously  urged  that  these  exhibits  fortify  his  testimony  describing 
the  instruments  no  longer  extant,  and  mark  the  origin  and  culmina- 
tion, beginning  with  the  cup  machine  and  Exhibit  F,  of  two  separate 
lines  of  invention,  one  leading  to  the  battery  telephone,  in  which  the 
undulatory  vibrations  are  controlled  by  variations  in  the  resistance 
of  the  circuit;  and  the  other  to  the  magneto  telephone,  in  which  the 
vibrations  are  created  in  the  act  of  producing  the  current  itself.  The 
general  theory  of  the  defense  is  substantiated  by  three  classes  of  wit- 
nesses :  those  who  heard  of  the  existence  of  Drawbaugh's  "talking- 
machines"  at  various  times;  those  who  talked  through  the  machines 
on  various  occasions,  or  heard  others  talk  through  them;  and  those 
who  attempt  to  identify  one  or  more  of  the  exhibits  as  the  instruments 
they  saw  used.    Only  an  outline  of  their  testimony  will  be  given. 

More  than  50  witnesses  testify  to  having  heard  of  the  talking-ma- 
chines prior  to  February  14,  1879. 

Of  these  witnesses  three  think  they  heard  of  them  in  1869;  three 
in  1870;  two  in  1871;  five  in  1872;  three  in  1873;  three  prior  to 
1873;  eight  in  1874;  two  in  1875;  from  1866  to  1876,  one;  from 
1868  to  1871,  one;  from  1868  to  1873,  one;  from  1869  to  1870,  one; 
from  1869  to  1876,  one;  from  1871  to  1872,  two;  from  1872  to  1873, 
one;  from  1878  to  1874,  one;  from  1873  to  1875,  three;  from  1874 
to  1875,  one;  from  1874  to  1876,  one ;  from  1872  to  1876,  one;  prior 
to  1869,  one;  prior  to  1872,  two;  prior  to  1875,  one. 

Sixty  witnesses  do  not  attempt  to  identify  any  particular  instru- 
ment, but  testify  that  they  saw  a  talking-machine,  or  talked  through 
it  or  heard  it  talked  through,  at  Drawbaugh's  shop  on  occasions  sub- 
sequent to  1867,  and  most  of  them  fix  the  occasion  as  prior  to  1876. 
The  substance  of  the  testimony  of  some  of  them  will  be  given.  Wil- 
son G.  Fox  testified  that  he*  saw  the  talking-machine  at  Mr.  Draw- 
baugh's shop  about  the  year  1867  or  1868,  when  the  old  faucet  com- 
pany was  in  operation  there.  Prior  to  March,  1871,  the  witness 
was  employed  in  the  carding  room  of  the  Harrisburg  Cotton-mill, 
and  Drawbangh  came  there  to  get  material  to  wrap  his  wire  to  use 
for  the  talking-machine.  Henry  Bonholtzer  testified  that  he  was  at 
Drawbaugh's  shop  in  1869,  and  saw  talking-machines  there.  Mar- 
garet Brenneman  testified  that  she  saw  the  talking-maohines  at  Draw- 
baugh's shop  in  1869.  Abraham  May  testified  that  he  did  work  on 
Daniel  Hart's  house,  at  Milltown,  in  August  and  September,  1870, 
of  which  he  produces  his  account-books;  that  he  never  did  any  work 
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for  Daniel  Hart  after  that ;  that,  while  doing  that  work,  he  was  at 
Drawbaugh's  shop  to  get  a  boring-machine  mended  which  he  was 
using  in  the  work,  and  Drawbaugli  showed  him  his  talking-machines, 
and  talked  through  them  from  one  floor  of  the  shop  to  another.  The 
witness  understood  and  heard  through  the  machine  the  words  that 
Mr.  Drawbaugh  spoke  into  it.  His  testimony  is  corroborated  by 
Jacob  H.  Eilmore,  William  H.  Martin,  and  John  A.  Smith.  Cyrus 
Orris  testified  that  he  saw  Drawbaugh's  talking-ma.chines  at  different 
times  from  about  the  first  of  April,  1871,  down  to  1880,  and  took  his 
son-in-law,  Jacob  E.  Smith,  to  Drawbaugh's  shop  to  see  the  machines 
about  April  1,  1871.  Benjamin  K.  Goodyear  testified  that  jn  1871 
he  seized  the  personal  property  of  George  W.  Kissinger,  of  Milltown, 
upon  an  execution  issued  November  13,  1871;  that  on  December  4, 
1871,  the  attached  property  was  appraised,  and  on  that  day  witness 
went  to  the  workshop  of  Daniel  Drawbaugh  to  find  J.  B.  Drawbaugh, 
to  summon  him  as  an  appraiser,  and  had  to  wait  for  him  there  a 
short  time ;  that,  while  waiting  there,  Daniel  Drawbaugh  showed  him 
his  talking-machines  and  talked  through  them  to  him,  and  witness 
heard  him  speak  and  understood  distinctly  the  words  that  he  spoke 
through  the  instrument;  and  that  he  was  never  in  Drawbaugh's  shop 
afterwards,  so  far  as  he  can  recollect.  George  Natcher  testifies  that 
he  lived  at  Milltown  in  1871,  1872,  and  never  has  been  in  the  town 
since  August  9, 1872;  that  while  living  there  he  was  at  Drawbaugh's 
shop,  and  saw  and  talked  through  the  talking-machine  on  different 
floors,  and  listened  at  the  same  machine  and  understood  what  was 
said  through  it.  Mrs.  B.  B.  Spangler,  a  sister  of  George  Natcher, 
testifies  that  she  moved  away  from  Milltown  in  1872,  and  never  has 
been  there  since;  that  she  talked  into  Drawbaugh's  talking-machines 
while  she  lived  there ;  and  that  she  was  so  small  that  Harman  Draw- 
baugh had  to  -lift  her  up  to  enable  her  to  talk  into  the  machine. 
Mrs.  Mary  Free  testifies  that  she  was  with  her  sister,  Mrs.  Lydia 
Drawbaugh,  at  Drawbaugh's  shop,  in  September,  1872,  when  he 
talked  through  the  machines  to  them,  and  she  remembers  hearing 
through  the  machines,  "Good  afternoon,  ladies!"  Drawbaugh  told 
them  that  the  machines  operated  by  electricity.  Mrs.  Lydia  Draw- 
baugh testifies  that  she  saw  the  talking-machinesin  September,  1872, 
her  sister,  Mrs.  George  Free,  being  present.  David  M.  Ditlow  testi- 
fies that  he  saw  Drawbaugh's  talking-machine  about  1872,  when 
Drawbaugh  talked  through  it,  and  witness  heard  and  understood 
through  the  machine  what  he  said.  David  K.  Ernst  testifies  that  he 
was  at  Drawbaugh's  shop  with  John  B.  Bloser  about  the  middle  of 
June,  1872,  and  talked  with  Drawbaugh  about  the  talking-machines, 
and  thinks  he  saw  them  at  that  time.  This  testimony  is  corrobo- 
rated by  John  Bloser.  N.  W.  Kahney  testifies  that  he  saw  the  talk- 
ing-machines about  1872.  William  H.  Martin  testifies  that  he  was 
at  Milltown  with  John  Keefauver,  to  get  George  Hosier  to  make  him 
a  pair  of  boots.    Hosier  lived  at  Milltown  only  from  March,  1872,  to 
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March,  1873.  At  that  time  witness  and  Mr.  Keefauver  went  down 
to  Drawbaugh's  shop  and  talked  through  the  talking-machine  from 
the  basement  to  the  attic,  and  heard  and  understood  what  was  said 
through  the  machines.  They  talked  and  listened  at  the  same  instru- 
ment. John  F.  Keefauver  corroborates  Mr.  Martin  and  also  states 
that  he  talked  through  Drawbaugh's  talking-machine  with  Jacob  M. 
Sadler  in  April,  1873,  prior  to  the  death  of  George  B.  Heck,  and  that 
about  two  or  three  years  before  he  saw  the  talking-machines  he  had 
heard  a  good  deal  about  them,  and  first  heard  of  them  at  a  place 
seven  miles  west  of  Carlisle.  William  W.  Snyder  testifies  that  he  was 
at  Drawbaugh's  shop  on  Wednesday,  February  5,  1873,  and  saw  the 
talking-machines.  He  verifies  the  date  by  an  entry  in  his  diary. 
Jacob  Barber  testifies  that  he  was  a  candidate  for  the  office  of  county 
commissioner  of  Cumberland  county  in  the  summer  of  1873,  and  in 
connection  with  his  canvass  went  to  Drawbaugh's  shortly  after  the 
death  of  George  B.  Heck.  While  at  Drawbaugh's  shop  he  saw  the 
talking-machine,  and  was  never  in  the  shop  after  July  or  August, 
1873.  Ezekiel  Worley  testifies  that  about  the  year  1873  he  saw  the 
talking-machines  at  Drawbaugh's  shop.  His  statement  is  corrobo- 
rated by  John  K.  Taylor.  Abraham  Ditlow  testifies  that  he  knew  of 
Drawbaugh's  talking-machine  in  1874,  and  saw  it  and  talked  through 
it  at  that  time.  He  had  forgotten  the  fact,  but  was  reminded  of  it 
by  Mr.  Alexander  Milner,  of  Porter  county,  Indiana,  whom  witness 
told  about  it  in  May  or  June,  1876,  in  Indiana.  William  Eppley 
testifies  that  he  visited  Drawbaugh's  shop  for  the  last  time  in  May 
or  June,  1875 ;  that  he  was  there  several  times  during  the  two  years 
preceding  that  period,  and  had  seen  talking-machines.  Jonathan 
Fry  testifies  that  he  was  at  Drawbaugh's  shop  with  Mr.  Hamme  and 
Mr.  Frederick  in  the  winter  of  1875-76,  and  saw  the  talking-machines 
there.  Jacob  Evans  testifies  that  he  was  at  Drawbaugh's  shop  with 
his  wife,  his  brother  Andrew,  and  his  sisters,  Margaret  and  Sarah, 
about  December  1,  1875,  and  saw  and  talked  through  the  talking- 
machines.  Henry  L.  Hamme  testifies  that  he  was  at  Drawbaugh's 
shop  either  in  the  last  of  January  or  the  beginning  of  February,  1876, 
in  company  with  George  Frederick  and  Jonathan  Fry,  and  saw  and 
talked  through  the  talking-machine  at  the  time ;  that  he  heard  and 
understood  very  plainly  what  was  said  through  the  machine  even 
when  Mr.  Drawbaugh  talked  in  a  whisper.  George  Frederick  testi- 
fies that  he  was  at  Drawbaugh's  shop  with  Mr.  Hamme  and  Mr.  Fry 
in  January  or  February,  1876,  and  saw  the  talking-machine.  8.  S. 
Rupp  testifies  that  he  was  at  Drawbaugh's  shop  with  Mr.  Hammacher 
and  his  scholars  on  February  1,  1876,  and  recollects  that  Mr.  Draw- 
baugh at  that  time  spoke  about  a  machine  that  he  had  which  he  called  a 
talking- machine,  but  the  witness  was  interested  in  other  things  and 
did  not  pay  much  attention  to  it.  George  H.  Bowman  testifies  that 
he  saw  talking-machines  in  Drawbaugh's  shop  in  February,  1876,  at 
which  time  somebody  was  talking  to  Mr.  Drawbaugh  through  them. 
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Charles  L.  Drawbaugh  testifies  that  he  saw  and  talked  through  the 
talking-machines  at  Drawbaugh's  shop  a  year  or  more  prior  to  May 
1,  1876,  and  heard  and  understood  what  was  said. 

The  third  class  of  witnesses  are  those  who  identify  more  or  less 
positively  one  or  more  of  the  several  exhibits  as  the  instruments  used 
by  them,  or  which  they  saw  used  by  others,  prior  to  March  7,  1876. 
Exhibits  F  and  B  are  identified  by  the  following  witnesses :  Brooks 
saw  them  in  1874;  Smyser,  in  1872;  Eberly,  before  December,  1870; 
Wagner,  in  the  fall  of  1874;  Freese,  in  1869  or  1870;  Yetter,  about 
Christmas,  1875;  Fry,  spring  of  1375;  Carl,  in  1870;  Scherick,  in 
1869;  Balsley,  between  1870  and  1874;  Good,  before  1872;  Kahney, 
in  1871  or  1872;  Schettel,  about  1872;  Nichols,  in  1875;  Kenneker, 
in  May,  1875;  Weber,  late  in  1874;  Stephen,  before  1875;  Shire- 
man,  about  1872;  Hawn,  about  1872;  H.  B.  Eberly,  in  May,  1873; 
J.  C.  Smith,  between  April,  1872,  and  April,  1873;  Sternberger,  in 
October,  1871;  Fetterow,  in  April,  1876;  Halsinger,  prior  to  1876; 
Shoop,  in  1869;  H.  F.  Drawbaugh,  in  1872;  Zimmerman,  in  1871; 
Bates,  in  1874;  Guistweit,  in  July,  1870;  Hale,  in  fall  of  1873; 
8tone,  in  June,  1871;  Free,  in  June,  1872;  J.  A.  Oyster,  in  June, 
1875;  Harman  K.  Drawbaugh,  in  January,  1871;  J.  B.  Drawbaugh, 
in  1869;  G.  W.  Drawbaugh,  in  1870;  Lenseman,  in  July,  1871; 
Fisher,  in  1868  or  1869;  Hubler,  in  fall  of  1873;  Updegraff,  in 
1874 ;  W.  H.  Decker,  in  1873;  and  a  number  of  other  witnesses  saw 
one  of  these  two  exhibits. 

The  identification  of  Exhibits  C,  I,  and  A  is  made  by  a  smaller 
number  of  witnesses.  Some  of  them  think  they  saw  C  in  1870,  and 
others  at  various  dates  after  that  and  as  late  as  March,  1876. 

One  of  the  witnesses  thinks  he  saw  I  in  1871,  the  others  locate  the 
occasions  in  1873, 1874,  and  1875.  Some  of  the  witnesses  think  they 
saw  A  as  early  as  1872,  one  of  them  in  1870;  but  most  of  them  saw 
it,  they  think,  in  1875. 

Exhibits  E  and  D  resemble  each  other  very  closely  in  appearance, 
and  most  of  the  witnesses  produced  to  identify  them  saw  both  at 
the  same  time.  They  locate  the  time  as  follows:  Fry,  laborer,  in 
May  or  June,  1875;  Fry,  farmer,  in  April,  1875;  Bayler,  in  June, 
1873,  (Exhibit  D;)  Springer,  after  April,  1876 ;  Schettel,  about  1875; 
Shoop,  after  February,  1877;  Musser,  in  June,  1876,  (Exhibit  D;) 
Millard,  in  1875;  Holsinger,  in  summer  of  1875;  Shoop,  in  1874  or 
1875;  Bates,  between  1874  and  1877;  Dellinger,  in  March,  1876, 
(Exhibit  E;)  Gustweit,  between  1870  and  1876;  Bowen,  in  Septem- 
ber, 1878;  Hale,  in  fall  of  1875,  (Exhibit  D;)  Michael  Dellinger,  in 
November,  1877,  (Exhibit  D;)  Harman  K.  Drawbaugh,  in  January, 
1875,  and  helped  put  up  wire  for  them;  J.  B.  Drawbaugh,  prior  to 
January  26,  1875 ;  George  W.  Drawbaugh  identifies  all  the  exhibits 
ss  seen  by  him  sometime  between  1871  and  1878;  Updegraff  and 
Musser,  in  1876;  Smith,  in  1872  or  1876,  (Exhibit  E;)  May,  in  1876, 
(Exhibit  D;)  J.  H.  Smith,  in  May,  1876,  (Exhibit  D;)  Deoker,  in  1874, 
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(Exhibit  D;)  Vannasdale,  in  February,  1875;  Evans,  in  fall  of  1875; 
Mrs.  Erb,  in  fall  of  1875;  S.  E.  Evans,  in  fall  of  1875,  (Exhibit  D;) 
M.  E.  Evans,  in  fail  of  1875,  (Exhibit  D.) 

Some  of  the  witnesses  who  identify  exhibits  identify  the  whole 
series.  Other  witnesses  besides  those  named  identify  one  or  more  of 
the  exhibits  as  seen  by  them  at  times  subsequent  to  the  date  of  Bell's 
application  for  his  patent.  Some  of  the  witnesses  who  identify  one 
or  more  of  the  instruments  exhibited  to  them  by  Drawbaugh  as  the 
Exhibits  F,  B,  or  C,  saw  or  used  them  in  1875  or  1876.  Among 
these  are  the  following  to  whose  testimony  a  reference  will  be  made: 
Mr.  Springer  testifies  that  he  repeatedly  talked  and  listened  with 
Drawbaugh  through  the  instruments,  after  the  first  of  April,  1876, 
using  Exhibits  F  and  B  as  the  instruments.  Mr.  Masser  testifies 
that  he  talked  through  F  and  B  in  June,  1874,  but  the  proofs  show 
that  t,his  occasion  was  as  late  as  in  the  summer  of  1876.  Mr.  Moore, 
who  is  produced  to  show  that  Drawbaugh  applied  to  him  to  acquire 
an  interest  in  the  invention,  testifies  that  the  talking-machine  which 
Drawbaugh  produced  was  Exhibit  B.  This  was  in  May,  1S75.  Mr. 
Bayler  testifies  that  he  talked  through  F  and  B  in  1873,  but  the 
proofs  show  that  the  occasion  was  between  1875  and  1877.  Mr. 
Nichols  locates  the  middle  of  January,  1875,  as  the  time  when  he 
saw  Exhibit  B  in  use. 

That  the  talking-machines  referred  to  by  the  witnesses  were  elec- 
tric instruments  is  clearly  established.  Drawbaugh  testifies  explic- 
itly that  they  were  always  used  with  a  closed  circuit,  and  without 
breaking  the  current,  some  of  them  being  battery  telephones,  and 
some  magneto  telephones.  He  always  represented  them  as  actuated 
by  eleotricity  to  those  to  whom  he  explained  or  described  them,  and 
claimed  his  invention  would  supersede  the  telegraph.  His  assertions 
show  them  to  have  been  electrical  instruments.  He  stated  to  the 
witness  Shank,  "It  was  the  greatest  invention  ever  known ;  if  he  had 
the  means  to  go  on  with  it  they  oould  talk,  or  rather  be  a  time  to 
come  as  to  talk,  to  the  old  country  same  as  we  can  talk  here."  To 
Zacharias,  that  "he  could  run  it  out  for  miles,  and  parties  could  talk 
in  at  one  end  and  be  heard  at  the  other  end  the  same  as  persons  in 
a  room  together."  To  Smith,  that  "parties  between  Harrisbnrg  and 
Philadelphia  could  communicate  as  if  they  were  speaking  together; 
there  would  hardly  be  any  limits;"  it  was  an  "instrument  to  convey 
the  voice — to  supply  the  place  of  the  telegraph."  To  Smyser,  that 
it  would  work  "from  here  to  California."  To  Fry,  that  one  "can  talk 
as  far  as  the  wire  goes. "  To  Carl,  that  "he  could  hear  a  man  talk  from 
that  place  to  New  Cumberland  or  Harrisburg,  and  understand  dis- 
tinctly what  he  said."  To  Sherwick,  that  it  was  "better  and  handier 
than  the  telegraph;  that  you  could  just  talk  through  it  in  place  of 
writing."  To  Balsley,  that  "by  attaching  two  wires  you  can  hear  it 
away  off;  the  telegraph  is  nowhere  with  it."  To  Kahney,  that  "he 
could  talk  the  same  for  miles  as  he  could  for  a  short  distance."  To 
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Shettel,  that  "if  he  had  a  wire  from  the  shop  in  connection  with  the 
telegraph  wires  at  White  Hill  he  could  talk  to  Mechanicsburg  by  hav- 
ing a  machine  there  or  an  instrument  in  the  office;  that  it  would  be 
better  than  telegraphing,  and  that  it  would  be  worth  a  great  deal  of 
money."  To  Reneker,  that  "he  thought  he  could  make  it  that  he  could 
talk  through  to  Harrisburg;  he  thought  they  would  take  the  place  of 
telegraphing."  To  Weber,  that  "it  beats  all  the  others  of  my  inven- 
tions; he  could  carry  sound,  or  rather  talk,  as  far  as  Shiremans- 
town."  To  Hawn,  that  "he  would  be  able  to  operate,  that  a  man 
preaching  in  New  York,  that  a  congregation  in  Philadelphia  would 
hear  the  same  sermon."  To  Kabney,  that  "he  could  just  as  easy 
speak  ten  miles  as  one,  or  any  distance  he  would  choose  to."  To 
Bupp,  who  was  there  with  Hamacher,  that  "it  was  worked  by  elec- 
tricity; would  take  the  place  of  the  telegraph,  and  that  he  could 
make  it  so  that  he  could  talk  to  San  Francisco."  To  Musser,  that 
"he  was  going  to  make  a  machine  to  talk  from  Harrisburg  to  Phil- 
adelphia, and  it  would  be  cheaper  and  quicker  way  than  telegraph- 
ing." To  Smith,  that  "he  believed  they  could  talk  for  a  hundred 
miles."  To  Fetterow,  that  "I  could  speak  ten,  fifteen,  or  twenty 
miles,  or  even  to  California  if  there  was  a  wire  extended."  To  Wis- 
ler,  that  "he  could  attach  a  wire  to  it  and  talk  for  ten  miles — as  far 
as  he  could  have  a  circuit  around."  To  H.  F.  Drawbaugh,  that  "he 
could  talk  across  the  continent."  To  Free,  that  "the  talking-machine 
could  be  used  to  talk  at  a  long  distance — from  Philadelphia  to  Cali- 
fornia." To  Landis,  that  "it  could  be  used  a  thousand  miles;  it 
would  take  the  place  of  the  telegraph."  To  Lenig,  that  "he  could 
talk  hundreds  of  miles  through  tha,t."  To  Updegraff,  that  "instead 
of  using  the  old  mode  of  telegraphing  he  could  talk  directly  through 
the  wire ;  he  thought  he  could  talk  as  far  as  you  could  use  the  ordi- 
nary telegraph  wire."  To  Draper,  that  "he  thought  it  was  or  would 
be  one  of  the  greatest  inventions  of  the  age,  and  would  take  the  place 
,of  telegraphing."  To  A.  Evans,  that  "he  could  take  this  machine 
and  talk  clear  out  to  Europe  across  the  ocean."  To  Eicholz,  that 
"if  he  could  only  get  some  one  to  help  him  once  he  would  run  it  to 
Harrisburg  and  convince  them,  and  then  he  would  run  it  from  Harris- 
burg to  Philadelphia."  He  stated  to  the  witness  Shank,  that  "it  work" 
by  electricity."  To  Smith,  that  "it  was  by  electricity."  To  Nichols, 
that  "the  sound  was  conducted  by  electricity."  To  C.  Eberly,  that 
the  instruments  were  "to  convey  sound  by  electricity."  To  Coudry, 
that  "they  were  operated  by  electricity."  To  Shoop,  that  "it  oper- 
ated by  a  battery."  To  Shireman,  that  "they  operated  by  magnet- 
ism." To  Hawn,  that  "they  would  be  operated  on  by  a  battery." 
To  N.  W.  Kahney,  that  "the  machine  was  operated  by  electricity — by 
a  battery."  To  Zimmerman,  that  "it  was  electricity  that  would  pass 
it  over  the  wires;  that  it  would  carry  the  sound  right  along."  To 
Hale,  that  "it  was  driven  by  a  magnet."  To  H.  K.  Drawbaugh,  that 
"the  sound  could  be  carried  to  a  distance  on  a  wire  by  the  use  of 
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electricity."  To  Lenig,  that  "electricity  was  used  in  connection  with 
it."  To  Prof.  Heiges,  that  "in  connection  with  a  talking-machine 
both  magnetism  and  electricity  were  applied."  To  Goodyear,  that 
"his  talking-machine  was  also  done  by  electricity  over  wires."  To 
Woods,  that  "it  was  to  be  an  electric  machine  used  in  place  of  tele- 
graphing." To  Young,  that  "it  was  an  electric  talking-machine  which 
he  had  invented." 

Thus  Drawbaugh  is  corroborated  by  a  cloud  of  witnesses  whose 
testimony  tends  to  substantiate  his  narrative.  Without  stopping  at 
this  point  to  consider  the  credibility  and  probative  force  of  their  tes- 
timony, it  suffices  to  state  that,  although  some  of  the  witnesses  seem 
to  have  been  reckless  and  unscrupulous  in  their  statements,  the  great 
body  of  them  are  undoubtedly  honest  witnesses.  It  is  impossible, 
however,  to  believe  that  Drawbaugh  can  be  mistaken  in  the  substance 
of  his  testimony,  and  the  conclusion  cannot  be  ignored  that  either 
his  testimony  is  true,  in  its  essential  parts,  or  his  narrative  has  been 
manufactured  to  fit  the  exigencies  of  the  case.  In  order  to  ascertain 
what  effect  is  to  be  given  to  the  corroborative  proofs,  it  is  important 
to  determine  whether  Drawbaugh  is  an  honest  witness  or  whether  he 
has  intentionally  falsified  collateral  facts,  and  is  therefore  to  be 
deemed  discredited.  If  the  defense  is  to  be  believed,  he  had  been 
experimenting  with  bis  talking-machine  from  1866,  and  had  success- 
fully transmitted  speech  as  early  as  1870,  if  not  before  that  time. 
He  testifies  that  he  had  used  Exhibits  B  and  F  in  transmitting  speech 
for  two  or  three  years  before  he  made  Exhibit  C.  According  to  the 
theory  of  the  defendants,  Exhibit  C  was  made  in  1869  or  1870.  At 
that  time  he  had  reached  a  secondary  stage  in  the  development  of  his 
invention,  and  certainly  as  early  as  in  1872,  when  Exhibit  C  had  re- 
ceived its  latest  modifications,  the  invention  had  passed  out  of  the 
period  of  rudimental  forms  embodying  principle  merely,  into  a  form 
embodying  nice  details  of  construction,  and  had  reached  a  perfection 
not  reached  by  Bell  in  his  earlier  patent.  Drawbaugh  was  well  aware 
of  the  merit  and  of  the  great  pecuniary  value  of  the  invention.  He 
had  obtained  patents  for  several  inventions  of  minor  value;  yet,  from 
1870  until  July,  1880,  he  did  not  apply  for  a  patent  for  the  tele- 
phone. It  was  of  the  first  importance  to  explain  the  reason  of  his 
inaction,  because  it  seems  incredible  that  the  inventor  of  the  telephone 
should  not  only  omit  to  patent  it  as  soon  as  he  could,  but  should  also 
remain  silent  for  years  after  others  were  winning  the  fame  and  profits 
of  the  invention.  Only  one  explanation  was  possible,  and  that  has 
been  attempted.  As  stated  in  the  answer  and  in  his  testimony,  it  is 
that  he  was  .unable  to  do  so  by  reason  of  his  poverty.  The  answer 
alleges  "that  for  more  than  ten  years  prior  to  1880  he  was  miserably 
poor,  and  utterly  unable  to  patent  his  invention  or  caveat  it."  He 
was  asked  the  question:  "Do  you  mean  to  have  it  understood  from 
your  last  answer  that  there  was  any  other  reason  for  some  period  prior 
to  1870,  except  your  poverty,  whether  greater  or  less,  which  prevented 
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yon  from  patenting  yonr  invention  or  filing  a  caveat  for  it?"  His 
answer  was :  "If  I  understood  that  right,  there  was  no  other  reason 
that  I  can  think  of  now."  He  proceeds  to  state  that  Exhibits  F  and 
B  exhibited  the  principle  perfectly  enough  to  patent. 

In  the  elaborate  efforts  of  the  defendants  to  substantiate  the  theory 
of  Drawbaugh's  inability  from  poverty  to  patent  his  invention,  much 
testimony  has  been  produced  to  show,  and  which  does  show,  that  he 
was  always  more  or  less  in  debt,  often  a  borrower  of  small  sums  of 
money,  was  dilatory  in  paying  his  debts,  and  used  to  plead  his  inabil- 
ity when  dunned,  and  was  often  sued,  and  judgments  and  executions 
were  obtained  against  him;  but  it  is  clear  from  a  few  plain  facts  that 
the  theory  of  extreme  poverty  is  unfounded,  and  that  Drawbaugh  is 
dishonest  in  putting  it  forward.  In  1867  and  1869,  besides  what  he 
received  for  his  wages,  he  received  $5,000  from  the  pump  company 
for  his  faucet  invention,  besides  $1,000  in  the  stock  of  the  concern. 
On  the  first  day  of  April,  1869,  he  received  $1,000  from  one  Gard- 
ner, for  the  sale  of  a  half  interest  in  a  faucet  invention.  He  invested 
$2,000  of  the  $5,000  in  real  estate,  lost  $400  of  it  in  an  apple  spec- 
ulation, and  used  the  $1,000  received  from  Gardner  to  buy  a  house 
and  lot  for  his  father.  Between  1867  and  1873  he  paid  $1,200  to 
the  Drawbaugh  Manufacturing  Company  for  assessments  on  his  stock, 
besides  $870  in  labor;  and  in  July,  1873,  received  from  that  com- 
pany $425  cash,  in  settlement  of  its  affairs.  From  1867  to  April, 
1872,  he  was  the  owner  of  real  estate,  for  which  he  had  paid  $2,300 
in  the  fall  of  1867,  and  upon  which  he  expended  in  improvements, 
in  the  spring  of  1868,  from  $300  to  $400,  and  which  was  incumbered 
only  by  a  prior  lien  for  $300.  In  the  spring  of  1872  he  incumbered 
it  for  $1,000,  not  as  a  principal,  but  as  a  surety.  He  was  in  receipt 
of  $110  annually  as  rent  for  a  part  of  this  property,  occupying  the 
rest  himself  until  he  sold  it  in  1876,  and  bought  another  house  in 
the  town  of  Mechanicsville.  He  was  always  in  receipt  of  fair  wages 
for  his  labor.  From  April  1,  1875,  to  April  1,  1876,  he  received 
nearly  $450  for  wages  from  the  axle  company,  irrespective  of  his 
earnings  from  other  sources,  and  declined  steady  work  at  times,  be- 
cause he  could  make  more  by  job-work.  Thus  it  appears  that,  al- 
though at  times  it  was  not  convenient  for  him  to  pay  his  debts,  or  he 
was  careless  or  indifferent,  he  had  not  only  the  means  of  raising 
money  during  all  this  period,  but  that  on  many  occasions  he  had 
means  for  investment  and  for  speculation.  The  pretense  that  he 
could  not  raise  the  fees  to  caveat  or  patent  his  invention  is  transpar- 
ently absurd.  He  was  accustomed  to  prepare  specifications  of  pat- 
ents, and  was  a  maker  of  models,  and  advertised  himself  as  an  in- 
ventor, designer,  and  solicitor  of  patents.  During  the  time  he  was 
experimenting  on  his  talking-machine,  and  before  he  applied  for  a 
patent,  he  found  time  and  materials  for  experimenting  with  and 
making  the  Giffard  injector  for  steam-engines,  the  autograph  tele- 
graph, the  magneto-dial  telegraph,  the  magneto  key,  the  automatic 
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fire-alarm,  and  the  electric  clock.  During  this  period  he  was  a  friend 
of  Mr.  Weaver,  a  patent  solicitor,  who  frequently  gave  him  advice 
and  professional  assistance  in  return  for  mechanical  services  ren- 
dered by  Drawbaugh,  and  who  drew  specifications  for  him  for  a 
measuring  faucet  and  for  the  magnetic  clock.  If  he  was  not  compe- 
tent himself  to  make  an  application  for  the  patent,  it  oannot  be 
doubted  that,  with  the  assistance  of  Weaver,  he  could  have  made  a 
proper  application  at  a  trifling  outlay,  if  any,  beyond  the  fees  of  the 
office. 

Drawbaugh  devoted  a  great  deal  of  time  between  1867  and  1878 
to  the  invention  and  construction  of  his  electric  clock,  and  the  time 
and  money  expended  by  him  in  experimenting  and  constructing  this 
clock  in  its  various  forms,  especially  those  made  in  1877  and  1878, 
was  much  more  than  would  have  enabled  him  to  patent  his  talking- 
machine.  These  clocks  were  built  by  him  with  his  own  tools  and  out 
of  his  own  money,  and,  to  build  them  economically,  he  made  a  gear 
cutting-onachine  which  must  have  cost  him  more  than  it  would  to 
patent  his  telephone.  In  April,  1878,  he  received  $500  from  the 
Electric  Clock  Company  for  the  privilege  of  using  his  clock  invention. 

In  order  to  fortify  the  theory  of  Drawbaugh's  inability  from  poverty 
to  patent  his  invention,  the  defendants  have  attempted,  by  testimony 
from  him  and  from  others,  to  Bhow  that  he  was  extremely  solicitous 
to  patent  it,  and  tried  to  induce  others  to  furnish  the  means.  Mr. 
Springer  testifies  that  "his  (Drawbaugh's)  whole  mind  appeared  to 
be  on  his  talking-machine;  he  told  me  that  many  a  night  he  didn't 
sleep  juBt  studying  how  to  improve  it."  After  May,  1872,  according 
to  the  testimony  of  Jacob  Hawn,  the  talking-machine  superseded  the 
clock  in  Drawbaugh's  interest.  According  to  Mr.  Holsinger,  from 
1873  to  1876  "he  appeared  to  be  crazy  on  it;  I  often  tried  to  get  in- 
formation from  him  on  other  subjects,  and  about  half  a  minute's  talk 
would  turn  him  right  on  the  talking-machine."  Henry  F.  Draw- 
baugh, his  brother,  testifies:  "Every  time  I  was  down  there,  from 
the  summer  of  1872  to  1879  or  1880,  he  was  working  at  it  and  talk- 
ing, and  wanted  me  to  go  in  with  him  and  furnish  means."  Mr. 
Bates  says  he  was  in  Drawbaugh's  shop  eight  or  ten  times  between 
the  summer  of  1874  and  the  fall  of  1877,  and  "his  general  conversa- 
tion was  about  the  talking-machine;  said  he  would  like  to  get  it  pat- 
ented, but  had  not  the  means,  and  'could  make  a  fortune  out  of  it." 
Drawbaugh  testifies  as  follows : 

"Question.  A  good  many  witnesses  have  testified  that  you  were  at  various 
times  talking  of  patenting  your  electric  speaking-telephone  invention:  what 
is  your  recollection  about  that — did  you  intend  to  patent  it  or  not?  Answer. 
Yes,  sir;  I  intended  to  patent  it.  1  bad  spoken  to  a  number  of  persons  to  as- 
sist me.  I  would  state  to  them  that  I  would  give  them  an  interest  in  the  in- 
vention for  them  to  furnish  the  money  to  have  it  patented.  Q.  Why  did  you 
not  patent  it  with  your  own  money?  A.  I  didn't  have  any  money.  Q.  At 
how  early  a  time  did  you  have  the  intention  of  patenting  it?  A.  I  could 
hardly  say  how  early.  "  I  spoke  to  persons  even  at  an  early  time.   I  spoke  to 
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Christian  Eberly;  it  may  have  been  prior  to  1870  I  spoke  to  Frank  Lee;  I 
spoke  to  them  about  taking  an  interest.  They  were  among  the  earliest.  I 
can't  remember  all  the  persons,  as  I  had  spoken  to  a  great  many." 

Lee  is  not  a  witness,  having  died  in  1872.  Christian  Eberly  lo- 
cates the  time  as  between  1867  and  1870.  He  had  been  a  partner 
with  Drawbaugh  in  a  number  of  inventions,  and  was  a  capitalist. 
He  was  asked : 

"When  Mr.  Drawbaugh  showed  you  his  talking-machine,  state  whether  he 
proposed  to  you'to  go  into  partnership  with  him  and  furnish  the  money  for 
that  also,  as  you  had  before  that  time,  on  the  other  inventions?" 

Ho  answered : 

"Not  altogether ;  he  intimated  that  he  would  take  me  in.  I  don't  recollect 
as  1  said  anything,  or  what  1  said." 

The  witness  was  often  in  Drawbaugh's  shop  subsequently,  in  1871, 
1872,  and  1873,  but  mentions  no  other  proposition.  The  only  other 
persons  Drawbaugh  specifies  as  having  been  applied  to  by  him  are 
Gapt.  Moore,  Henry  Bayler,  and  Simon  Oyster.  Oyster  was  not 
called  as  a  witness.  Gapt.  Moore  was  examined  as  a  witness  for 
the  defendants,  and  his  testimony  is  significant.  He  was  the  princi- 
pal of  the  Soldiers'  Orphans'  School,  an  institution  in  the  vicinity  of 
Eberly's  Mills,  and  was  the  secretary  and  treasurer  of  the  axle  com- 
pany, a  conoern  that  in  part  occupied  Drawbaugh's  shop  in  1875  and 
1876.  He  testifies  that  about  May,  1875,  Drawbaugh  showed  him  a 
talking-machine ;  said  he  was  unable  to  patent  it  himself,  and  de- 
sired witness  to  "go  in  with  him  and  get  a  patent."  He  states  that 
he  told  Drawbaugh  he  didn't  want  to  go  into  any  new  inventions,  but 
that  it  would  be  a  fortune  to  any  person  bringing  it  out  if  it  could  be 
put  to  practical  use.  He  identifies  Exhibit  B  as  the  only  machine 
shown  him  at  that  time  by  Drawbaugh.  Although  he  and  Draw- 
baugh maintained  intimate  business  relations  for  a  year  after  that 
time,  the  subject  seems  never  to  have  been  referred  to  again.  Mr. 
Moore  was  an  intelligent  capitalist.  It  is  strange  that  Drawbaugh 
should  have  shown  him  Exhibit  B,  one-half  of  the  crude  instrument 
of  1867-1869,  if  the  perfect  instruments,  E  and  D,  were  in  existence; 
.and  more  strange  that  the  subject  was  never  mentioned  again  be- 
tween them,  or  that  no  attempt  was  made  to  speak  through  any  ma- 
chine, if  they  had  any  faith  in  the  value  of  the  invention.  Mr.  Bay- 
ler, the  other  witness,  carried  on  lumbering  and  a  saw-mill  from  1873 
to  1877  in  the  vicinity  of  Milltown,  and  employed  Drawbaugh  fre- 
quently to  repair  machinery.  He  testifies  that  in  June,  1873,  Draw- 
baugh showed  him  the  talking-machine,  and  he  said  to  Drawbaugh, 
"Why,  Dan.,  that  is  virtually  a  talking  telegraph,"  and  advised  him 
to  take  out  a  patent  for  it,  to  which  Drawbaugh  replied:  "If  I  had 
the  means,  I  would ;  if  you'll  advance  me  the  means  to  procure  a  pat- 
ent I'll  give  you  a  half  interest."  The  witness  continues:  "Gener- 
ally, on  him  meeting  me,  he  would  urge  it, — urge  me  to  take  an  in- 
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teresi  by  furnishing  him  the  means  to  take  out  a  patent."  He  also 
identifies  Exhibits  F  and  B  as  the  instruments  shown  him  by  Draw- 
baugh.  But  his  books  show  that  during  all  the  time  from  April,  1873, 
to  May,  1876,  he  owed  Drawbaugh  more  than  the  fees  necessary  for 
procuring  a  patent. 

The  defendants  produce  other  witnesses  to  prove  that  from  1870 
to  1879  Drawbaugh  was  showing  his  telephone,  adverting  to  his 
poverty,  and  trying  to  induce  somebody  to  assist  him.  Mr.  Herr  may 
be  cited  as  an  illustration.  He  testified  that  in  1870  or  1871  Draw- 
baugh wanted  money  to  get  a  caveat  to  secure  his  invention,  and  told 
the  witness  if  he  would  help  him  or  procure  any  person  to  assist  him 
he  would  give  him  a  half  interest.  Without  adverting  further  to  the 
testimony  on  this  subject,  it  is  sufficient  to  say,  in  view  of  the  fact 
that  there  never  was  a  time  from  1867  to  1880  when  Drawbaugh  did 
not  have  the  money  to  caveat  and  patent  his  invention,  or  the  means 
of  borrowing  it,  the  only  legitimate  effect  of  such  testimony  is  to  dis- 
credit the  whole  defense  by  exciting  the  suspicion  that  it  is  bolstered 
up  by  exaggerated  and  unreliable  testimony.  It  will  hereafter  be 
shown  that  among  the  men  with  whom  Drawbaugh  maintained  bus- 
-  iness  and  friendly  relations  during  this  period  there  were  many  of  in- 
telligence and  means.  Some  of  them  may  have  distrusted  his  judg- 
ment and  regarded  him  as  a  visionary ;  some  of  them  may  have  been 
indifferent  or  timid;  but  it  is  incredible  that  when  only  a  trifling  sum 
was  required  for  a  half  interest  in  the  invention  none  of  them  could 
be  sufficiently  impressed  with  its  merit  or  financial  value  to  investi- 
gate it  seriously  as  a  speculation  or  an  investment.  He  induced  per- 
sons to  invest  in  faucet  inventions  and  in  his  magnetic  clock ;  and  it 
cannot  be  true  that  he  could  find  no  one  to  entertain  the  talking-ma- 
chine, which,  according  to  the  common  rumor  of  the  neighborhood., 
was  to  supersede  the  telegraph,  and,  in  the  words  of  one  of  the  wit- 
nesses, "make  Drawbaugh  the  richest  man  in  the  Cumberland  val- 
ley." It  was  very  natural  that  a  hard-headed  old  farmer  like  Will- 
iam Darr,  on  being  told  by  Drawbaugh  that  he  had  a  machine  by  which 
he  could  talk  across  the  Atlantic  ocean,  should  advise  him  to  "try 
it  first  in  talking  across  the  Yellow  Breeches  creek;"  but  it  is  beyond 
comprehension  or  belief  that  none  of  the  capitalists  or  speculators 
about  him  could  be  induced  to  seriously  consider  it,  if  it  was  an 
operative  device.  Where  a  witness  falsifies  a  faot  in  respect  to  which 
he  cannot  be  presumed  liable  to  mistake,  courts  are  bound,  "upon 
principles  of  law,  morality,  and  justice,  to  apply  the  m&xim,  falsus  in 
uno,  falsus  in  omnibus."  The  Trinidad,  7  Wheat.  283.  Drawbaugh 
could  not  be  mistaken  in  asserting  that  it  was  his  poverty  which  pre- 
vented him  from  caveating  or  patenting  his  invention.  He  was  not 
led  to  the  assertion  inadvertently.  Those  with  whom  he  is  associated 
in  the  defense  understood  fully,  and  so  did  he,  that  the  fact  that  a 
professional  inventor  and  patentee  did  not  go  to  the  patent-office  to 
secure  an  invention  like  the  telephone  for  10  years  after  it  had  been 
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completed  and  demonstrated  was  almost  conclusive  against  the  theory 
that  he  had  made  the  invention,  and  that,  unless  this  -presumption 
could  be  parried,  no  court  would  credit  his  story.  The  theory  of  con- 
straining poverty  was  therefore  formulated  in  the  answer,  elaborately 
fortified  by  witnesses,  and  testified  to  by  Drawbaugh.  It  is  over- 
thrown by  a  few  plain,  indisputable  facts,  and  Drawbaugh 's  veracity 
falls  with  it. 

The  defense  must  rest  upon  the  testimony  of  the  witnesses  who 
corroborate  Drawbaugh.  The  case  made  by  these  witnesses  is  suf- 
ficiently formidable  to  overcome  the  legal  presumption  of  the  validity 
of  the  complainant's  patents.  It  is  met  by  the  complainant  with  re- 
butting evidence,  direct  and,  circumstantial,  showing  the  intrinsic  im- 
probability of  the  theory  that  Drawbaugh  was  the  inventor  of  the  tel- 
ephone, and  showing  his  conduct  or  declarations  inconsistent  with 
any  hypothesis  that  he  was  more  than  an  unsuccessful  experimenter 
with  the  invention.  Many  witnesses  have  also  been  produced  by  the 
the  complainant  to  attack  the  credibility  and  reliability  of  the  testi- 
mony of  the  defendants'  witnesses.  Of  necessity  the  testimony  of 
most  of  the  defendants'  witnesses  can  only  be  attacked  by  showing 
that  the  witnesses  are  mistaken  as  to  the  time  when  they  saw  Draw- 
baugh's  talking-machine,  or  as  to  what  they  really  saw  on  the  occa- 
sions they  refer  to.  The  way  in  which  the  testimony  of  Uriah  P. 
Nichols  is  met  will  illustrate  the  general  tenor  of  such  testimony. 
Mr.  Nichols  was  one  of  the  most  intelligent  and  trustworthy  of  the 
defendants'  witnesses,  a  farmer  and  machinist,  who  testified  that  on 
the  eighteenth  day  of  January,  1875,  he  visited  Drawbaugh's  shop  on 
business,  saw  two  instruments  which  he  identified  as  Exhibits  B  and 
A,  and  he  described  their  mode  of  operation  as  stated  to  him  by  Draw- 
baugh at  the  time.  He  says  he  listened  at  one  instrument  while  a  boy 
spoke  into  another  200  feet  away,  connected  by  wires,  and  heard  the 
boy  say:  "Is  it  you,  father,  speaking?"  The  complainant  produces 
nine  witnesses  to  show  that  the  occasion  could  not  have  been  prior  to 
February,  1878.  The  witness  fixes  the  date  by  a  purchase  of  lime  made 
by  him  on  the  visit,  and  states  that  he  went  to  Drawbaugh's  to  see 
an  electric  olook  of  which  he  had  recently  read  a  description  in  a 
newspaper,  and  soon  after  the  visit  told  Mr.  Maish  and  others  about 
the  telephone  he  had  seen  at  Drawbaugh's.  The  complainant  proves 
that  the  newspaper  article  was  not  published  until  February,  1878; 
that  when  the  witness  told  Mr.  Maish  of  the  telephone  at  Draw- 
baugh's, the  latter,  who  was  then  a  member  of  congress,  remembered 
the  occasion,  knew  all  about  Bell's  telephone  at  the  time,  and  had 
used  it  in  Washington.  Mr.  Maish  states  that,  as  Drawbaugh  was 
one  of  his  constituents,  he  would  have  been  deeply  impressed  by  the 
conversation  if  he  had  understood  Drawbaugh  claimed  to  be  the  in- 
ventor. Without  attempting  to  particularize  the  rest  of  the  testimony 
for  the  complainant  upon  this  issue,  it  suffices  to  say  that  several 
other  witnesses  were  introduced  to  show  that  the  lime  was  not  pur 
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chased  by  Nichols  before  1 876.  Much  testimony  is  given  by  complain- 
ant upon  collateral  issues  of  a  similar  oharaoter.  One  of  these  issues 
relates  to  the  time  when  Thomas  Draper  ordered  a  hydraulic  ram  of 
Drawbaugh.  Mr.  Draper  was  an  important  witness  for  the  defend- 
ants. He  testified  that  he  went  with  Mr.  Kissinger,  a  tenant  of  his, 
to  Drawbaugh 's  shop  in  May  or  the  early  summer  of  1874,  for  the 
purpose  of  ordering  of  Drawbaugh  a  hydraulic  ram  to  be  used  upon 
the  farm  Kissinger  had  leased  of  him  in  April,  and  that  he  was  never 
at  Drawbaugh's  on  any  other  occasion.  He  identified  Exhibit  G  pos- 
itively and  Exhibit  I  less  positively  as  the  instruments  used  and 
through  which  he  listened  while  Drawbaugh  talked.  The  complain- 
ant proved  that  the  hydraulic  ram  was  not  put  to  use  until  the  fall 
of  1878,  and  undertook  to  locate  the  date  of  Draper's  visit  approxi- 
mately by  that  fact.  Seventy-five  witnesses  were  introduced  by  the 
respective  parties  upon  this  collateral  issue.  These  illustrations 
show  how  hopeless  a  task  it  would  be  to  review  the  testimony  satis- 
factorily or  analyze  it  minutely.  Five  hundred  witnesses  have  been 
examined  by  the  parties  upon  the  main  question  and  the  collateral 
issues,  and  their  testimony  is  in  a  printed  record  of  over  6,000  pages. 
If  it  were  practicable  to  do  so  it  would  not  be  profitable,  because  a 
microscopic  view  of  the  controversy  would  be  inadequate  and  mislead- 
ing. In  cases  where  such  a  chaos  of  oral  testimony  exists  it  is  usu- 
ally found  that  the  judgment  is  convinced  by  a  few  leading  facts  and 
indicia  outlined  so  clearly  that  they  cannot  be  obscured  by  prevari- 
cation or  the  aberrations  of  memory.  Such  facts  and  indicia  are 
found  here,  and  they  are  so  persuasive  and  cogent  that  the  testimony 
of  a  myriad  of  witnesses  oannot  prevail  against  them. 

The  first  group  of  facts  of  this  nature  are  those  which  bear  upon 
the  capacity  and  character  of  Drawbaugh  as  an  inventor,  and  tend 
to  show  that  it  is  not  only  highly  improbable  but  almost  impossible 
that  he  could  have  been  the  author  of  the  telephone.  In  the  sum- 
mer of  1878  he  composed  a  biography  of  himself  for  publication  in 
the  history  of  Cumberland  county,  which  presents  a  graphic  picture 
of  the  inventor  and  of  the  man.  He  commences  by  describing  him- 
self as  "born  in  the  quiet,  secluded  village  of  Milltown,  three  miles 
from  Harrisburg,"  and  as  "one  of  the  greatest  inventive  geniuses  of 
this  age,  who  has  spent  the  greater  part  of  an  active  life  conceiving 
and  producing,  as  the  result  of  the  conceptions  of  an  unusually  fertile 
brain,  a  score  of  useful,  ingenious  machines  and  devices."  "It  ap- 
pears," he  says,  "by  examining  a  list  of  his  inventions,  that  the  man- 
ufacturing interests  of  the  place  in  his  boyhood  days  gave  direction 
to  tna  thoughts  and  incentive  to  his  actions."  He  proceeds  to  enu- 
merate a  list  of  his  inventions  as  follows : 

"His  first  invention  was  an  automatic  sawing-raacbine;  then  a  number  of 
machines  used  in  wagon-making;  then  a  machine  for  boring  spoke  tenets; 
then  a  machine  for  sawing  tenets;  a  barrel-stave  jointing-machine,  patented 
in  1851.   This  machine  was  pretty  generally  introduced,  and  its  merits  appre- 
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dated.  4in  automatic  grindiftg-machine  was  next  invented  to  meet  a  de- 
mand created  by  the  introduction  of  the  jointer;  then  followed  several  ma- 
chines for  making  stave  headings  and  shingles,  all  of  which  were  patented 
in  1855;  after  which,  machines  for  rounding,  heading,  crozing,  dressing,  and 
finishing  outside  of  barrels  were  invented.  These  were  again  followed  by  de- 
vice for  running  mill-stones;  one  for  dressing  mill-stones;  a  device  for  elevat- 
ing grain  in  mills.  He  then  invented  and  had  patented  four  improvements 
in  nail-plate  feeding;  next  a  tack-machine  and  a  new  design  in  tacks. 
Photography  next  engaged  his  attention.  He  fitted  himself  for  action  In 
this  field  by  manufacturing  his  own  camera  ground,  and  fitted  acromatic 
lenses  for  camera,  prepared  the  necessary  chemicals,  and  improved  the  process 
for  enlarging  pictures.  Next  electricity  and  electric  machinery  attracted  his 
attention,  and  an  electric-machine  was  produced,  throwing  out  of  consider- 
ation the  galvanic  battery  and  electric  pile;  then  a  machine  for  alphabetical 
telegraphing;  then  the  justly-celebrated  electric  clock  and  the  machinery  nec- 
essary for  its  construction;  and  several  kinds  of  telephones:  one  of  which  is 
operated  by  battery,  and  another  by  induction." 

He  concludes  as  follows : 

"It  will  be  seen  from  the  foregoing  that  Mr.  Drawbaugh  has  penetrated 
vast  fields  in  search  of  information,  and  with  what  success  we  leave  it  to  the 
readers  to  determine.  We  are  proud  to  own  Mr.  D.  as  a  citizen  of  our  town- 
ship, and  deem  him  worthy  of  a  position  at  the  head  of  the  list  of  our  promi- 
nent men,  and  are  happy  to  accord  hi  in  that  position." 

This  portrait,  drawn  by  himself,  depicts,  without  the  aid  of  extrin- 
sic evidence,  the  ignorance  and  vanity  of  the  man,  and  the  incongru- 
ous and  fantastic  assortment  of  his  inventive  projects.  It  suggests 
also  the  character  of  a  charlatan.  That  he  was  a  skillful  and  in- 
genious mechanic  is  undoubtedly  true.  Invention  was  his  hobby  and 
his  vocation.  But  that  he  was  an  inventor  in  a  large  sense  is  dis- 
proved by  the  nature  and  results  of  his  work.  Every  patent  that  he 
obtained  was  for  some  improvement  on  existing  devices,  which  in- 
volved mechanical  skill  rather  than  any  high  degree  of  inventive 
faculty.  This  is  shown  to  some  extent  on  the  face  of  his  patents,  the 
list  of  which  is  as  follows:  November  11,  1851,  "for  improvement 
in  stave  jointing-machines;"  May  22,  1855,  "for  stave  machines;" 
April  28,  1864,  "for  improvement  in  mill-stones;"  May  12,  1863, 
"for  improved  machine  for  leveling  the  faces  of  mill-stones ; "  Decem- 
ber 12,  1865,  "for  improvement  in  nail-plate  feeders;"  November 
20,  1866,  "for  improvement  in  faucets;"  November  19,  1867,  "for 
improvement  in  nail-feeding  device." 

His  own  testimony,  given  in  an  interference  proceeding  in  the  pat- 
ent-office in  1879,  shows  that  none  of  his  inventions  were  sufficiently 
meritorious  to  prosper  vigorously.  That  proceeding  involved  a  ques- 
tion of  priority  of  invention  between  himself  and  one  Hauck,  respect- 
ing an  improvement  in  a  faucet.  He  had  filed  bis  application  for  a 
patent  in  January,  1879,  and  undertook  to  carry  back  the  date  of  his 
invention  to  1869.  The  scope  and  range  of  his  inventive  faculty 
became  a  subject -of  inquiry.  He  there  testified  that  he  had  made, 
"he  might  say,  fifty  inventions,  and  had  patented  over  a  dozen." 
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He  was  cross-examined  respecting  certain  inventions  to  show  that 
they  did  not  work  satisfactorily.  He  was  then  asked:  "Since  1866, 
what  machines  have  you  conceived  and  perfected  that  have  worked 
satisfactorily?"  lie  answered:  "To  the  best  of  my  knowledge,  I 
think  they  all  have.  The  nail-machine  gave  satisfaction.  I  had  it 
running  in  the  works,  but  the  nailers  drove  it  out.  The  tram  and 
red-staff  was  a  good  machine,  and  adopted  by  a  number  of  millers. 
The  magnetic  clock  I  consider  a  good  thing,  but  I  am  not  through  with 
experiments  on  it  yet.  I  believe  this  last  faucet  to  be  a  good  thing." 
If  his  nail-machine  had  induced  the  workmen  to  drive  it  out  of  the 
shop,  it  ought  to  have  commended  itself  to  the  capitalist.  His  mag- 
netic clock  had  not  been  patented  at  this  time,  though  it  had  been 
for  a  time  the  wonder  and  admiration  of  the  community  in  which 
he  lived;  but  when  it  was  patented  in  1879  it  was  as  a  "new  article  of 
manufacture,"  consisting  of  a  galvanic  battery  for  electrical  clocks, 
which  had  two  old  elements  united,  instead  of  being  disconnected,  as 
in  former  devices.  The  history  of  this  clock  shows  clearly  that  it  was 
of  no  practical  merit ;  and  the  clock  had  been  substantially  described 
in  Tomlinson's  Encyclopedia;  and  he  had  the  book  before  he  made  his 
alleged  invention.  His  other  electric  devices  he  never  patented; 
and  in  his  testimony  in  the  interference  proceedings  he  did  not  refer 
to  them  as  among  his  perfected  and  successful  inventions.  One  of 
these  was  his  magneto-electric  machine  for  short-line  telegraphing 
and  fire-alarms,  sometimes  mentioned  as  his  "magneto  key."  It  was 
not  a  new  device,  and  the  proofs  show  that  it  was  a  failure. 

When  the  speaking  telephone  was  first  introduced  to  the  attention 
of  the  scientific  public  it  was  pronounced  by  one  of  the  most  eminent 
electricians  of  the  day  "a  result  of  transcendent  scientific  interest," 
and  "the  greatest  by  far  of  all  the  marvels  of  the  electric  telegraph." 
The  inventions  attributed  to  Drawbaugh  include  not  only  the  concep- 
tion of  the  principle  of  the  unbroken  undulatory  electric  current,  and 
of  the  delicate  and  complex  instrumentalities  essential  to  its  efficient 
application  in  transmitting  and  reproducing  articulate  speech,  but  also 
of  many  other  devices  involving  a  nice  adjustment  of  forces  and  re- 
quiring sensitive  meohanism.  These  were  inventions  of  a  peculiarly 
scientific  order,  which  would  seem  to  demand  a  special  conversance 
with  the  principles  of  acoustics  and  electricity.  Besides  making  the 
cardinal  discovery  of  the  theory  of  the  unbroken  undulatory  current, 
Drawbaugh  is  assumed  to  have  perfected  a  brilliant  and  extraordinary 
series  of  original  discoveries,  for  which,  to  use  the  words  of  Mr.  Ben- 
jamin, "there  is  no  parallel  instance  in  the  whole  history  of  inven- 
tion." Mr.  Benjamin,  referring  to  the  microphone,  which  was  intro- 
duced to  the  public  in  1878  by  Mr.  Blake,  but  which  is  one  of  the 
instruments  asserted  to  have  been  invented  by  Drawbaugh  at  an  ear- 
lier date,  says :  "It  was  looked  upon  as  a  great  and  orginal  discovery." 

It  was  said  by  Chief  Justice  Taney,  (O'Reilly  v;  Morse,  15  How. 
Ill,)  speaking  of  the  invention  of  the  telegraph: 
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"No  invention  can  possibly  be  made  consisting  of  a  combination  of  differ- 
ent elements  of  power  without  a  thorough  knowledge  of  the  property  of  each, 
and  the  mode  in  which  they  operate  on  each  other.  For  no  man  ever  made 
such  an  invention  without  having  first  obtained  this  information,  unless  it 
was  discovered  by  some  fortunate  accident." 

None  of  Drawbaugh's  alleged  discoveries  were  made  by  accident. 
His  statement  is,  that,  starting  with  the  belief  that  speech  could  be 
transmitted  by  electricity,  he  made  first  one  contrivance  and  then 
another,  gradually  obviating  difficulties  and  making  advances  experi- 
mentally, until  he  finally  perfected  the  several  inventions.  In  view 
of  Bell's  special  equipment  for  investigation  and  experiment  in  elec- 
trical and  acoustic  science  it  would  not  seem  strange  that  his  per- 
sistent efforts  to  effect  the  electrical  transmission  of  speech  were 
eventually  successful,  were  it  not  that  others  as  intelligent,  as  well 
equipped,  as  ingenious,  and  as  persevering  as  he,  bad  devoted  years 
to  the  same  object  in  vain.  He  had  the  assistance  of  Mr.  Watson, 
an  expert  in  electricity,  and  a  skilled  workman  in  electrical  mechan- 
ism, in  constructing  the  apparatus  employed  in  his  experiments,  and 
who  also  aided  him  in  his  experiments.  He  had  demonstrated  his 
inventive  proficiency  by  inventions  in  telegraphy  for  which  patents 
were  granted  to  him.  And  yet  had  it  not  been  for  an  accidental  dis- 
covery made  by  him  in  June,  1875,  and  which  would  probably  have 
escaped  one  whose  trained  faculties  were  not  centered  on  a  careful 
study  of  the  phenomena,  he  might  have  failed. 

Drawbaugh,  on  the  other  hand,  was  not  only  untutored,  but  he  was 
isolated  by  his  associations  and  occupations  from  contact  with  men 
of  advanced  science;  he  had  narrow  opportunities  for  instruction,  and 
few  incentives  for  profound  research.  Among  the  multitude  of  his  in- 
ventive conceptions  was  one  that  a  talking-machine  was  a  possibility. 
Acoording  to  the  testimony  of  Lory,  a  witness  for  defendants,  before 
Drawbaugh  began  his  practical  experiments  he  exhibited  a  sketch  of 
a  machine  that  he  was  about  to  make  that  would  talk  a  distance  of 
20  miles,  and  work  something  like  a  telegraph.  If  this  is  true,  he 
commenced  on  his  telephone  as  the  architect  plans  a  building,  or  the 
engineer  makes  a  draught  of  his  structure.  His  own  testimony  shows 
that  he  did  not  attempt  to  qualify  himself  for  electrical  inventions  by 
any  systematic  study  after  he  began  experimenting  with  his  talking- 
machine.  Although  he  had  undoubtedly  acquired  considerable  des- 
ultory information  about  electricity,  and  especially  about  the  mode 
of  operation  and  detail  of  construction  of  electrioal  mechanism,  it  is 
obvious  that  when  he  commenced  with  his  talking-machine  he  was  a 
tyro  in  electrioal  science,  essaying  the  most  difficult  work  of  the  elec- 
trician. It  is  almost  incredible  that  the  subtle  intellectual  discoveries 
which  were  a  closed  book  to  the  ablest  electrician  could  have  been 
reached  by  a  smatterer  in  science,  or  by  any  series  of  empirical  ex- 
periments. As  has  been  remarked,  he  seems  to  have  discovered  noth- 
ing accidentally;  yet  from  the  beginning  to  the  end  of  his  narrative 
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there  is  nothing  to  indicate  the  conceptive  origin  or  the  mental  growth 
of  the  alleged  invention.  He  presents  a  number  of  devices  in  the 
chronological  order  of  their  production,  and  testifies  that  he  made  one, 
and  then  another  and  another  as  experiments  led  him  to  modifications 
and  improvements.  He  cannot  describe  what  receiver  or  other  ap- 
paratus he  used  with  his  first  transmitter,  and  testifies : 

"I  had  a  number  of  crude  apparatuses,  but  can't  remember  exactly  the  shape 
of  any  of  them.  I  had  membranes  stretched  over  hoops, — over  a  hoop,  I  re- 
member that;  and  I  had  electro-magnets,  and  the  arrangement  was  varied. 
I  don't  remember  exactly  the  arrangement." 

He  testifies  that  when  he  used  the  cup-machine  he  need  it  in  a 
continuous  electric  circuit,  and  thinks  he  used  it  as  a  receiver  with 
Exhibit  B  as  a  transmitter.  He  states  that  he  succeeded  in  trans- 
mitting speech  with  these  two  instruments,  and,  of  course,  he  could 
only  have  .done  this  by  employing  the  unbroken  undulatory  current 
of  electricity.  He  cannot  state  how  he  conceived  the  initial  idea  of 
the  undulatory  current  and  the  continuous  circuit,  or,  subsequently, 
the  theory  of  any  of  the  remarkable  devices  which  he  produces.  His 
answers  to  questions  intended  to  elicit  such  information  may  be  illus- 
trated by  giving  one  of  them : 

"I  don't  remember  how  I  came  to  it.  I  had  been  experimenting  in  that 
direction.  I  don't  remember  of  getting  at  it  by  accident  either.  I  don't  re- 
member of  any  one  telling  me  of  it.   I  don't  suppose  any  one  told  me." 

He  produces  sketches  or  models  or  originals  of  instruments  which 
he  says  he  made  from  time  to  time.  He  states  that  they  were  used 
to  talk  through  on  various  occasions;  and  from  these  outlines  of  ac- 
complished facts  leaves  the  history  of  his  inventions  to  be  filled  out 
by  inference  and  conjecture.  An  inventor  can  hardly  forget  the  pro- 
cess of  thought  by  which  a  great  intellectual  conception  germinates 
and  matures  into  the  consummate  achievement;  but  Drawbaugh's 
memory  is  a  blank.  If  the  untutored  mechanic  educated  himself  into 
an  accomplished  electrician  by  his  own  experiments  and  observations, 
the  incidents  and  phenomena  which  revealed  new  discoveries,  and  il- 
lumined the  way  for  new  advances,  would  be  indelibly  impressed  upon 
his  mind.  It  seems  a  little  short  of  the  miraculous  that  a  man  of  his 
capacity  and  equipment  should  have  produced  these  inventions  at 
all;  more  marvelous  still  that  he  should  have  produced  them  with- 
out any  intellectual  perception  of  his  discoveries. 

Another  group  of  important  facts  which  are  satisfactorily  shown  by 
the  proofs  are  those  which  indicate  Drawbaugh's  own  knowledge  that 
he  was  not  an  original  inventor  of  the  telephone.  Reference  has 
been  made  to  some  of  the  evidence  bearing  upon  his  neglect  to  pat- 
ent or  caveat  his  invention  in  discussing  the  question  of  his  credibil- 
ity as  a  witness.  If  no  honest  and  reasonable  explanation  can  be 
given  for  his  conduct,  the  inference  is  very  strong  that  he  knew  he 
did  not  have  a  practical  telephone  to  patent.  He  may  have  had  a 
talking-machine  which  was  well  calculated  to  excite  the  ouriosity  ol 
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the  community  in  which  he  lived ;  he  may  have  indulged  in  expecta- 
tions that  in  time  he  could  succeed  in  making  a  practical  speaking 
telephone,  and  reap  fame  and  profit  from  it ;  but  his  conduct  is  al- 
most decisive  against  the  supposition  that  he  had  even  deluded  him- 
self with  the  belief  that  he  had  produced  anything  sufficiently  practi- 
cal and  valuable  to  patent.  He  never  attempted  to  exhibit  it  outside 
of  his  own  shop  to  prove  that  it  would  transmit  speech  at  a  distance 
of  even  a  quarter  of  a  mile.  The  proofs  show  that  during  all  the 
years  from  1867  to  1878  he  did  not  attempt  to  avail  himself  of  op- 
portunities for  demonstrating  his  invention  and  bringing  it  to  the  no- 
tice of  friends  who  were  peculiarly  qualified  to  appreciate,  and  were 
favorably  circumstanced  to  assist  him.  One  of  these  persons  was 
Mr.  Kiefer,  who  resided  at  Harrisburg  from  1863  to  1881,  and  dur- 
ing that  period  had  charge  of  the  telegraphs  of  the  Pennsylvania 
Railroad  Company,  and  was  a  member  of  a  firm  whose  business  was 
the  manufacturing  of  fine  electrical  machinery.  In  1873  he  put 
up  a  fire-alarm  system  for  that  city.  Drawbaugh  made  his  acquaint- 
ance in  1874  or  1875,  and  brought  his  magneto  fire-alarm  to  Mr. 
Kiefer  for  examination.  At  another  time  he  brought  the  works  of 
his  electric  clock.  He  visited  Mr.  Kiefer  on  various  occasions,  ob- 
tained small  supplies  from  him,  and  habitually  conversed  with  him 
upon  the  subject  of  bis  electrical  contrivances.  The  period  of  these 
visits  begins  just  about  the  time  when,  acoording  to  the  theory  of  the 
defendants,  Drawbaugh  had  constructed  Exhibits  E  and  D,  and  the 
invention  was  complete.  He  never  mentioned  to  Mr.  Kiefer  the  fact 
that  he  had  experimented  with  a  telephone.  Mr.  Wilson  was  super- 
intendent of  telegraphs  for  the  Northern  Central  Railway  Company 
at  Harrisbnrg  from  1864  to  1875.  He  was  also  mayor  of  Harris- 
burg. The  company  had  an  electrical  work-shop  and  supply  estab- 
lishment there  for  Mr.  Wilson's  department  between  1871  and  1875. 
During  this  time  Drawbaugh  often  came  to  the  supply  shop  and 
talked  with  Mr.  Wilson  about  electrical  experiments,  and  obtained 
parts  of  batteries,  coils,  magnets,  and  other  electrical  material  which 
the  company  had  cast  aside.  He  brought  Mr.  Wilson  his  electric 
clock  and  his  magneto-electric  key,  and  tried  his  machine  for  short- 
line  telegraphing  at  Mr.  Wilson's  office.  He  talked  with  him  fre- 
quently about  his  inventions,  but  he  never  mentioned  the  telephone. 
His  relations  with  David  A.  Houck  were  such  that  the  latter  procured 
him  an  opportunity  to  test  his  magneto  key  at  the  telegraph  office  of. 
the  railroad  company  at  Mechanicsburg.  Mr.  Stees  was  the  super- 
intendent of  a  car  company  at  Harrisburg,  having  shops  in  different 
parts  of  the. city  connected  by  telegraph  lines.  He  was  the  first 
person  to  employ  Bell's  telephone  on  these  lines  when  they  were  in- 
troduced into  Harrisburg,  late  in  1877  or  early  in  1878.  He  was  a 
friend  of  Drawbaugh,  and  Drawbaugh  would  naturally  have  applied 
to  him  if  he  wanted  to  test  his  telephone  publicly  and  practically. 
Isaac  Lloyd  was  a  school-teacher  and  an  alderman  at  Harrisburg;  had 
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known  Drawbaugh  long;  was  accustomed  to  visit  his  shop  from  time 
to  time;  saw  many  of  Drawbaugh's  inventions;  was  present  on  one 
occasion  when  Drawbangh  experimented  with  his  magneto  device  for 
telegraphing  at  Mr.  Wilson's  telegraph  office.  Drawbaugh  visited 
him  frequently,  and  they  were  accustomed  to  oonverse  abont  Draw- 
baugh's inventions.  Drawbaugh  showed  him  his  dial  telegraph,  his 
electric  fire-alarm  apparatus,  and  numerous  other  inventions.  Wit- 
ness assisted  him  about  the  electric  clock.  He  was  an  owner  of 
patents,  and  a  friend  to  whom  Drawbaugh  applied  for  loans,  and  was 
interested  in  mechanical  subjects  generally.  The  only  mention  ever 
made  to  him  by  Drawbaugh  about  a  telephone  was  in  1878,  when 
Drawbaugh  told  him  he  was  experimenting  with  a  telephone.  From 
1867  to  July,  1873,  Drawbaugh  was  intimately  connected  with  the  per- 
sons composing  the  Drawbaugh  Manufacturing  Company,  which  was 
engaged  in  .manufacturing  devices  under  Drawbaugh's  patents.  He 
was  a  stockholder  and  the  master  mechanic  of  this  company.  Among 
the  officers  and  stockholders  were  many  men  of  capital  and  enter- 
prise. There  came  a  time  when  the  managers  of  the  company 
wanted  Drawbaugh  to  suggest  new  devices  for  the  company  to  man- 
ufacture. He  never  suggested  the  telephone,  nor  attempted  to  in- 
duce the  managers  of  that  company  to  investigate  or  exhibit  his  talk- 
ing-machine. A  number  of  the  managers  and  employes  of  this 
concern  testify  that  they  never  heard  of  the  existence  of  the  talking- 
machine  during  the  life  of  the  company. 

Without  attempting  to  refer  to  other  testimony  to  the  same  general 
effect,  what  has  already  been  referred  to  shows  that  if  Drawbaugh 
had  seriously  desired  to  bring  his  talking-machine  into  public  notice, 
and  secure  the  fruits  of  his  invention,  he  had  ample  opportunity  to 
do  so.  Who  can  doubt  that  if  he  had  a  practical  telephone  to  ex- 
hibit he  would  have  selected  just  such  men  as  Kiefer,  Wilson,  and 
the  others,  to  demonstrate  it  to  them,  and  enlist  them  to  demonstrate 
its  utility  and  value  to  the  public.  Such  an  invention  was  of  a  kind 
well  calculated  to  excite  public  interest,  and  to  impress  practical  men 
with  a  quick  appreciation  of  its  commercial  importance  and  its  pecu- 
niary value.  It  was  so  sufficiently  perfected,  acoording  to  the  theory 
of  the  defense,  that  a  patent  could  have  been  obtained  prior  to  1870 
to  secure  the  application  of  the  principle,  and  to  compel  every  sub- 
sequent inventor  to  pay  tribute  to  the  discoverer  of  a  new  art.  For 
years  it  was  mechanically  perfect,  and  its  efficiency  and  importance 
as  a  great  factor  in  human  intercourse  could  have  been  demonstrated 
to  the  public  without  appreciable  inconvenienoe  or  expense.  Draw- 
baugh fully  appreciated  its  importance  and  value.  He  had  the  means 
to  patent  it  himself,  and  friends  to  assist  him  in  introducing  it  into 
public  use.  He  had  the  talent  to  induce  others  to  invest  in  his  in- 
ventions. No  explanation  is  possible  why,  under  such  circumstances, 
his  efforts  should  have  left  no  mark  upon  the  annals  of  inventive 
progress,  and  given  no  evidence  of  life  beyond  the  idle  curiosity  his 
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talking-macbine  excited  in  the  circle  of  hie  admirers  during  all  these 
years.  His  conduct  is  more  persuasive  to  show  that  he  did  not  have 
a  practical,  operative  telephone,  than  the  testimony  of  a  multitude  of 
witnesses  who  may  have  seen  and  heard  talking-machines  at  his 
shop  during  this  period.  But  the  complainant  has  given  evidence  of 
his  declarations  made  by  him  before  he  had  any  interest  to  pervert 
the  truth,  which  afford  a  reasonable  explanation  of  his  conduct,  and 
go  far  to  explain  how  the  testimony  of  the  corroborative  witnesses 
may  be  reconciled  with  the  truth. 

In  1874-76  Drawbaugh  issued  a  business  card  advertising  himself 
as  "inventor,  designer,  and  solicitor  of  patents."  On  the  back  of  this 
card  is  printed  a  list  of  his  inventions  as  follows:  "Stave-heading 
and  shingle  cutter;  barrel  machinery;  stave  jointing-machine ;  tram 
and  red-staff  for  leveling  face  of  mill-stones;  rine  and  driver  for  run- 
ning mill-stone;  nail  machinery  for  feeding  nail-plates;  pumps,  ro- 
tary and  others;  hydraulic  ram;  the  Drawbaugh  rotary  measuring 
faucet;  carpet-rag  looper;  electric  clock;  and  magneto-electric  ma- 
chine for  short-line  telegraphing  and  fire-alarm,  and  propelling  electric 
clocks."  He  takes  pains  to  say  of  this  magneto-machine  on  his  card 
that  it  "can  be  applied  to  any  form  of  electric  movement,  and  dis- 
penses with  a  galvanic  battery."  He  had  obtained  patents  for  some 
of  these  inventions,  but  had  not  for  others.  He  was  then  experiment- 
ing with  his  electric  clock  and  with  his  magneto- machine  for  short- 
line  telegraphing,  fire-alarms,  etc.,  and  included  them  in  the  list  of 
his  inventions.  The  omission  to  mention  the  most  important  one  of 
all  of  his  inventions— one  respecting  which,  according  to  his  present 
testimony,  there  had  not  been  a  week  from  the  time  he  made  his  first 
cup-machine  that  he  had  not  beer^  engaged  with  it — one  which  was 
complete  before  his  electric  clock  was  complete — is  a  significant  state- 
ment by  implication  that  he  had  no  such  invention  to  advertise.  It 
is  to  be  remembered  that  when  he  chronicled  his  achievements  in  the 
autobiographical  sketch  of  1878  the  Bell  telephone  had  been  intro- 
duced into  commercial  use  at  Harrisburg,  three  miles  from  Draw- 
baugh's  shop,  and  the  local  newspapers  had  been  full  of  the  subject. 
The  cursory  allusion  in  that  autobiography  to  "several  kinds  of  tele- 
phones" is  in  striking  contrast  with  the  eulogistic  description  of  the 
electric  clock,  and  wholly  inconsistent  with  the  theory  that  he  deemed 
himself  to  be  the  originator  of  the  telephone  which  at  that  particular 
time  was  a  topic  of  universal  interest. 

In  his  testimony  given  in  1879,  in  the  interference  proceeding  with 
Hauck,  although  he  did  not  include  the  talking-machine  in  the  cat- 
egory of  his  successful  inventions,  in  the  course  of  his  testimony  he 
produced  a  sketch  of  his  faucet,  and  stated  that  he  made  it  "about 
1874  to  1876,  when  I  was  experimenting  on  telephones  or  phono- 
graphs." He  represented  himself,  not  as  an  inventor  of  that  which  he 
is  now  claimed  to  have  perfected,  but  as  an  experimenter  with  a  "tel- 
ephone or  phonograph."    It  is  instructive  to  read  this  statement  in 


334 


FEDERAL  BEP0BTEB. 


juxtaposition  with  a  statement  made  by  him  to  Mr.  Matthews  in  the 
preceding  year.  Mr.  Matthews  was  the  managing  editor  of  the  Bal- 
timore American,  and  in  April,  1878,  made  a  visit  to  Drawbaugh  at 
his  shop  to  see  Drawbaugh's  magnetic  clock,  in  consequence  of  in- 
formation received  from  a  correspondent.  He  was  a  careful  observer, 
who  went  there  obviously  for  the  purpose  of  writing  an  article  for  his 
paper.  That  his  memory  is  unusually  retentive  and  accurate,  and  that 
he  is  a  careful  and  conscientious  man,  is  apparent  from  a  letter  writ- 
ten by  him  in  December,  1883,  after  the  proofs  in  the  case  had  been 
closed,  and  in  which  he  manifests  a  desire  to  correot  certain  errors  of 
detail  in  his  deposition.  Upon  that  visit  his  attention  was  chiefly  di- 
rected to  the  clock;  but  he  examined  Drawbaugh's  other  inventions, 
and  conversed  with  him  about  them,  and,  among  other  things,  con- 
versed about  the  telephone.  Drawbaugh's  statement  to  him  on  that 
occasion  was  that  he  had  invented  apparatus  to  send  messages  by 
means  of  an  alphabet  foundedmpon  difference  of  sounds.  He  did  not 
profess  to  be  the  inventor  of  the  speaking  telephone,  or  assert  that  he 
had  ever  transmitted  speech  successfully  with  his  apparatus.  He  said 
that  the  idea  of  transmitting  sounds  in  this  manner  was  not  new,  and 
that  he  had  read  of  it  some  years  before  in  a  publication  translated 
from  the  French,  and  he  denied  Bell's  right  to  claim  the  invention  of 
the  telephone,  because  of  that  publication.  In  the  article  founded 
on  that  interview,  which  Mr.  Matthews  subsequently  wrote  for  publi- 
cation in  the  Baltimore  American,  he  adverts  to  the  several  useful 
agricultural  and  mechanical  devices  patented  by  Drawbaugh,  and 
adds: 

"It  may  be  mentioned  that  Mr.  Drawbaugh  constructed  a  rude  telephone 
long  before  Mr.  Edison  loomed  up  as  the  •  boss '  inventor.  He  never  ex- 
pected to  send  articulate  sounds  over  a  magnetized  wire,  but  he  believed  that 
an  alphabet  could  be  arranged  after  the  manner  of  the  musical  scale,  and  that 
messages  could  be  transmitted  and  understood  by  the  variations  ot  the  tone 
and  pitch.  This  unlettered  mechanic  came  very  near  anticipating  Edison  and 
Bell  in  the  invention  of  the  telephone,  and  nothing  but  his  poverty  prevented 
him  from  conducting  his  experiments  to  a  successful  issue." 

His  advertising  card,  his  testimony  before  the  patent-office,  his 
autobiography,  and  his  statement  to  Matthews,  authenticated  in  wr'  - 
ing,  were  all  made  when  he  had  no  pecuniary  interest  to  color  the 
facts,  and  upon  occasions  when  he  was  anxious  to  present  himself  in 
the  most  favorable  light  as  an  inventor;  and  they  were  all  made  after 
his  talking-machine,  according  to  the  theory  of  the  defendants,  was  a 
perfected  invention,  and  known  to  be  such  by  many  of  his  friends  and 
neighbors.  These  are  declarations  evidenced  in  writing,  and  one  of 
them  made  under  oath,  which  point  in  but  one  direction.  They  are 
consistent  with  his  conduct.  They  show  that  he  understood  himself 
to  be  an  experimenter  with  telephones  or  phonographs,  but  not  the 
inventor  of  the  speaking  telephone.  The  complainant  has  supple- 
mented this  evidence  by  the  testimony  of  other  substantial  witnesses 
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who  bad  favorable  opportunities  to  know  what  Drawbaugh  had  in- 
vented, and  who  describe  what  they  saw  and  did  not  see  at  his  shop, 
and  narrate  what  he  said  about  his  talking-machines  on  various  occa- 
sions. This  testimony  indicates  that  at  as  late  a  period  as  in  1878-70 
Drawbaugh  was  an  experimenter,  but  not  the  author  of  the  parent 
invention,  nor  pne  who  had  perfected  any  valuable  improvement  upon 
it,  and  is  in  substantial  accord  with  his  statement  to  Mr.  Matthews 
and  his  testimony  in  the  interference  proceedings.  What  gives  point 
and  force  to  this  testimony,  and  parries  the  ordinary  objections  to 
the  reliability  of  verbal  declarations,  is  that  these  witnesses  are  per- 
sons who  would  have  been  forcibly  impressed,  because  of  their  inter- 
est in  the  particular  subject,  by  any  assertion  by  Drawbaugh  that  he 
was  an  inventor  of  the  telephone.  During  the  time  in  question  Draw- 
baugh had  friendly  relations  with  the  newspapers  of  the  vicinity,  his 
friends  were  frequently  communicating  laudatory  notices  of  his  me- 
chanical and  inventive  efforts  to  the  press,  and  he  himself  visited  one 
of  the  newspaper  offices  in  the  spring  of  1878  to  show  a  telephone 
he  had  made.  These  newspapers  had  published  articles  about  the 
Bell  telephone,  but  up  to  the  spring  of  1878,  while  many  notices  had 
been  published  in  them  about  his  electric  clock  and  other  inventions, 
describing  him  as  a  man  of  extraordinary  genius,  there  had  been  no 
mention  of  the  telephone,  and  when  in  the  spring  of  1878  the  subject 
was  mentioned,  he  was  referred  to  as  one  who  was  "inventing  a  tele- 
phone on  a  different  plan  from  that  now  occupying  the  attention  of 
the  scientists, "  and  as  about  completing  "the  new  telephone  he  is  now 
constructing." 

In  this  connection  it  is  to  be  noted  that  soon  after  telephones  were 
introduced  in  Harrisburg,  late  in  1877  or  early  in  1878,  Drawbaugh 
visited  the  offices  where  they  were  used,  examined  the  inside  of  the 
instruments,  and  borrowed  one  to  take  home,  which  he  kept  for  sev- 
eral days;  and  the  instrument  which  he  borrowed  bears  a  close  re- 
semblance in  appearance  to  Exhibit  A,  which,  it  is  asserted,  he  had 
made  in  1873  or  1874. 

No  extended  reference  will  be  made  to  the  testimony  of  other  wit- 
nesses, such  as  Mr.  Weaver  and  Mr.  Grissinger,  showing  declara- 
tions of  Drawbaugh,  made  after  the  Bell  telephone  was  in  commercial 
use,  to  the  effect  that  although  he  had  experimented  on  the  telephone 
years  before  Bell  he  had  obtained  no  satisfactory  results.  It  remains 
to  consider  what  effect  is  to  be  given  to  the  testimony  of  the  multi- 
tude of  witnesses  who  have  been  produced  to  substantiate  the  defense. 
Disregarding  the  testimony  which  is  merely  hearsay,  and'  therefore 
incompetent  as  evidence  of  the  main  fact,  the  testimony  of  many 
other  witnesses  is  overthrown  by  the  palpable  improbability  of  their 
statements,  or  by  the  contradictions  between  their  statements  and 
those  of  other  witnesses  for  the  defendants  upon  substantive  points,  or 
by  successful  attacks  upon  their  accuracy  in  the  rebutting  testimony  of 
the  complaint.    There  still  remaius  a  formidable  number  of  witnesses 
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who  testify  to  seeing  or  using  Drawbaugh's  talking-machine,  and 
some  of  whom  identify  particular  exhibits  as  the  instrnments  which 
they  saw  or  tried.  No  doubt  is  entertained  that  Drawbaugh  was  ex- 
perimenting at  an  early  period  with  telephones  or  phonographs.  He 
knew  about  the  phonograph  or  phonautograph  of  Scott  as  early  as 
in  1863.  The  membrane  diaphragm  excited  by  sonorous  waves,  and 
the  mechanism  of  the  phonograph  were  not  novelties,  and,  among  the 
diversity  of  inventive  possibilities,  had  probably  attracted  his  inter- 
est. Prior  to  the  issue  of  Bell's  patent,  Dr.  Van  De  Weyde  had  made 
public  experiments  with  the  Beis  telephone  at  the  city  of  New  York, 
and  others  had  made  like  experiments  elsewhere.  In  May,  1869,  a  full 
description  of  the  instrument  and  of  the  experiments  was  published  in 
the  newspaper,  The  Manufacturer  and  Builder,  treating  it  as  a  highly 
interesting  curiosity  which  contained  the  germ  of  great  practical  pur- 
poses. Whether  other  newspapers  noticed  the  experiments  or  not  is  not 
shown,  nor  is  it  shown  that  Drawbaugh  saw  the  article  in  The  Man- 
ufacturer and  Builder.  It  would  be  difficult  to  prove  the  circumstances 
if  he  did  see  it.  Some  such  publication  probably  stimulated  him  to 
•experiment.  If  he  made  a  sketch  of  the  mechanism  at  the  start  the 
material  for  it  was  at  hand.  As  is  stated  by  Mr.  Benjamin,  it  has 
been  asserted  of  the  Reis  instrument -that  certain  sounds  of  the  hu- 
man voice  can  be  transmitted  by  it ;  but  in  truth  these  are  merely 
fragmentary  reproductions  of  vocal  sounds,  and  the  transmission  of 
articulate  speech  could  not  be  effected  because  it-was  constructed  on 
the  make  and  break/  principle,  instead  of  on  that  of  the  undulatory 
unbroken  current. 

It  is  not  strange  to  any  reader  of  the  autobiography  that  Drawbaugh 
should  have  taken  up  the  telephone.  That  he  and  those  about  him 
should  have  treated  it  as  a  talking-machine  is  entirely  natural.  That 
his  talking-machine,  as  late  as  in  1876,  bore  a  striking  resemblance 
to  the  Beis  telephone  is  shown  by  Mr.  Shapley's  testimony,  a  witness 
who  noticed  the  resemblance,  and  loaned  Drawbaugh  a  copy  of  the 
Scientific  American  describing  it. 

There  is  enough  here  to  explain  Drawbaugh's  declarations  to  his 
neighbors  about  the  talking-machine  he  was  inventing,  and  to  excite 
the  curiosity  of  the  community.  A  careful  reading  of  the  proofs 
renders  it  easy  of  belief  that  the  witnesses  who  testify  about  casual 
visits  to  his  shop,  which  occurred  many  years  before  their  testimony 
was  delivered,  and  to  cursory  tests  of  his  instruments  on  those  occa- 
sions, have  confused  the  fragmentary  and  incoherent  articulation  of 
such  an  apparatus,  with  the  hearing  of  distinct  words  and  sentences. 
When  witnesses  undertake — as  many  of  them  do — to  give  the  exact 
words  or  sentence  heard  in  the  instrument  five  or  ten  years  before, 
when  their  attention  was  not  called  to  the  subject  afterwards,  no  hes- 
itation is  felt  in  rejecting  such  statements  as  utterly  incredible.  It 
may  be  charitably  inferred  that  such  a  witness  has  confused  his  rec- 
ollection with  more  recent  impressions.    As  will  hereafter  be  shown. 
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the  proofs  demonstrate  that  most  of  the  witnesses  who  testify  to  having 
heard  distinctly  and  coherently  through  the  talking-machine— all  those 
who  indicate  the  Exhibits  B,  P,  and  G  as  the  instruments — are  mis- 
taken, if  they  are  truthful.  If  Drawbaugh  was  a  charlatan,  he  may 
have  assisted  in  deluding  them ;  and  the  proofs  show  that  between 
1872  and  1874  a  string  telephone  was  in  his  brother's  shop  in  the 
village.  The  fact  that  he  never  attempted  to  exhibit  his  maohine 
outside  of  his  shop,  where  it  could  be  used  between  points  some  con- 
siderable distance  apart,  and  where  its  real  capacity  could  be  readily 
observed,  is  significant  in  this  connection. 

The  more  important  testimony  is  that  by  which  it  is  sought  to  iden- 
tify the  several  exhibits  and  show  their  existence  at  times  consistent 
with  the  theory  of  the  natural  evolution  of  the  invention.  The  iden- 
tification of  particular  exhibits  as  seen  by  the  witnesses  among  the 
various  objects  of  curiosity  at  Drawbaugh 's  shop  several  years  before 
they  testify,  is  necessarily  unreliable  when  it  is  attempted  by  observ- 
ers who  had  no  knowledge  of  the  mode  of  operation  or  of  the  internal 
organization  of  the  instruments.  Such  witnesses  could  not  appre- 
ciate what  they  saw,  even  if  they  examined  the  instruments.  Most 
of  the  witnesses  belong  to  this  class.  Indeed,  the  greater  proportion 
of  them  do  not  profess  to  identify  the  exhibits  positively.  Some  are 
more  certain  than  others  that  particular  exhibits  are  the  instruments 
they  saw.  Exhibits  F,  B,  and  C  are  fragmentary  remains  of  instru- 
ments, and  their  value  depends  upon  Drawbaugh's  description  of  the 
operative  parts  that  no  longer  exist.  Scores  of  witnesses  testify  to 
seeing  the  tumbler  device  resembling  Exhibit  F,  and  the  tin-can  device 
resembling  Exhibit  B,  but  the  identification  of  the  other  exhibits  prior 
to  the  date  of  Bell's  patent  is  comparatively  feeble.  The  appearance 
of  Exhibits  F,  B,  and  C  is  sufficiently  peculiar  and  distinctive  to  im- 
press the  memory  of  those  who  saw  them.  On  the  other  hand,  the 
other  exhibits  are  not  of  this  character,  and  all  that  ordinarily  the 
witnesses  can  safely  say  of  them  is  that  five  years  or  more  before  testi- 
fying they  think  they  saw  or  used  a  small  walnut  box  externally  re- 
sembling I,  or  A,  or  E,  or  D. 

It  may  be  said  generally  of  all  the  testimony  of  the  witnesses  who 
attempt  to  identify  exhibits,  that  it  is  mainly  valuable  when  it  pro- 
ceeds from  those  who  used  the  instruments  which  they  think  they  re- 
member, and  obtained  results.  They  must  remember  the  results  ob- 
tained much  better  than  the  minor  differences  of  appearance  presented 
by  the  instruments.  Granting  that  Exhibits  F,  B,  and  C  would  be 
likely  to  be  remembered,  what  shall  be  said  of  the  value  of  the  testi- 
mony of  scores  of  witnesses  who  state  that  they  tested  these  instru- 
ments, or  saw  others  test  them,  and  they  articulated  perfectly,  when 
it  appears  by  the  most  authentic  test  that  these  instruments  were  in- 
capable of  such  articulation  ? 

In  March,  1882,  after  most  of  the  proofs  in  the  case  had  been  taken, 
a  test  was  made  of  the  capacity  of  the  exhibits  to  transmit  speech  in 
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the  presence  of  the  counsel  and  the  experts  for  the  respective  parties. 
It  is  not  accurate  to  say  a  test  was  made  of  the  exhibits,  bat  repro- 
ductions of  F,  B,  and  C  were  made  by  Drawbaugh,  and  as  rehabili- 
tated by  him  were  used  for  the  test.  Whether  these  were  honest 
reproductions  no  one  can  tell ;  but,  such  as  they  were,  they  were  ex- 
perimented with  by  Drawbaugh  before  they  were  subjected  to  the 
test.  Whatever  else  that  test  demonstrated,  it  proved  that  articulate 
speech  could  not  have  been  practically  communicated  through  Ex- 
hibits F,  B,  and  0  at  Drawbaugh  'a  shop,  under  similar  conditions, 
and  that  only  fragmentary  or  incoherent  speech  could  be  occasionally 
and  exceptionally  rendered  by  the  reproduced  instruments,  which  had 
been  experimented  with  privately  before  the  public  test.  The  proofs 
show  that  all  along  to  1878  Drawbaugh  exhibited  his  earlier  instru- 
ments, F  and  B,  to  spectators,  and  used  them  as  his  talking-ma- 
chine, sometimes  showing  or  using  both  together,  and  sometimes  one  of 
them.  The  testimony  of  the  defendants'  witnesses,  Springer,  Moore, 
Musser,  and  Bayler,  is  pertinent  upon  this  point,  and  has  been  re- 
ferred to.  How  is  it  to  be  explained  that  he  used  these  crude  in- 
struments in  1875  and  1876  as  his  talking-machine,  if  he  had  the 
better  instruments,  especially  such  instruments  as  E  and  D  ?  But, 
in  view  of  the  fact  now  shown,  that  these  earlier  exhibits  are  incapa- 
ble of  satisfactory  articulation,  what  confidence  can  be  placed  in  the 
rest  of  the  testimony  produced  to  identify  exhibits  ?  If  the  witnesses 
are  mistaken  in  identifying  these  very  characteristic  instruments,  and 
in  recalling  the  results  obtained  through  them,  little  reliance  can  be 
placed  upon  the  identification  of  other  instruments,  oi  upon  the  state- 
ment of  the  results  which  the  witnesses  think  were  obtained  through 
them.  If  these  witnesses  are  mistaken  in  the  dates  which  they  fix 
for  the  occasions  they  speak  of,  their  testimony  can  be  reconciled 
with  all  the  probabilities  of  the  case.  And  the  reasonable  explana- 
tion of  their  testimony  is  that  those  witnesses  who  really  saw  or  used 
the  later  exhibits  did  so  in  187G,  1877, 1878,  and  later,  instead  of  on 
earlier  occasions. 

The  proofs  on  both  sides  lead  to  the  general  conclusion  that  Draw- 
baugh was  not  an  original  inventor  of  the  speaking  telephone,  but 
had  been  an  experimenter,  without  obtaining  practical  results  until 
the  introduction  of  the  instruments  into  Harrisburg.  It  is  very  prob- 
able that  after  reading  in  the  Scientific  American,  loaned  to  him  by 
Mr.  Shapley  in  October,  1876,  the  article  purporting  to  describe  Bell's 
telephone,  but  which  really  describes  better  the  Reis  apparatus,  he 
undertook  to  improve  his  old  devices.  At  that  time,  or  after  he  had 
examined  the  telephone  instruments  at  Harrisburg  and  carried  one 
of  them  home  to  study,  he  may  have  altered  the  organization  of  his 
instrument  and  made  the  intermediate  exhibits  between  F  and  D. 
If  he  exhibited  them  at  his  shop,  and  was  able  to  transmit  speech 
through  them,  this  fact  will  account  for  the  testimony  of  the  witnesses 
who  identify  these  exhibits,  and  may  be  mistaken  as  to  the  time  they 
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saw  them.  The  real  history  of  his  talking-machine  is  known  only  to 
himself,  and  it  will  not  be  profitable  to  conjecture  when  he  made  the 
advanced  instruments  which  he  claims  to  have  made  in  February, 
1875,  and  the  later  instruments.  It  may  be  that  in  discrediting  his 
narrative,  and  rejecting  the  theory  of  the  facts  which  rests  upon  it, 
the  value  of  the  corroborative  testimony  has  been  underestimated. 
However  this  may  be,  no  doubt  is  entertained  as  to  the  conclusion 
which  should  be  reached  upon  the  proofs.  Succinctly  stated  most 
favorably  for  the  defendants  the  case  is  this :  One  hundred  witnesses, 
more  or  less,  testify  that  on  one  or  more  occasions,  which  took  place 
from  five  to  ten  years  before,  they  think  they  saw  this  or  that  device 
used  as  a  talking-machine.  They  are  ignorant  of  the  principle  and 
of  the  mechanical  construction  of  the  instruments,  but  they  heard 
speech  through  them  perfectly  well,  and  through  one  set  of  instru- 
ments as  well  as  the  other.  This  case  is  met  on  the  part  of  the  com- 
plainants by  proof  that  the  instruments  which  most  of  the  witnesses 
think  they  saw  and  heard  through  were  incapable  of  being  beard 
through  in  the  manner  described  by  them ;  and  further,  that  the  man 
who  knew  all  about  the  capacity  of  his  instruments  never  attempted 
to  use  them  in  a  manner  which  would  demonstrate  their  efficiency 
and  commercial  value,  but,  on  the  contrary,  for  ten  years  after  he 
could  have  patented  them  and  for  five  years  after  they  were  mechan-' 
ically  perfect,  knowing  all  the  time  that  a  fortune  awaited  the  patentee, 
and  with  no  obstacles  in  his  way,  did  not  move,  but  calmly  saw 
another  obtain  a  patent,  and  reap  the  fame  and  profit  of  the  inven- 
tion. Without  regard  to  other  features  of  the  case  it  is  sufficient  to 
say  that  the  defense  is  not  established  so  as  to  remove  a  fair  doubt 
of  its  truth;  and  such  doubt  is  fatal. 

The  observation  of  an  eminent  commentator  may  be  quoted  as  ap- 
posite to  the  case : 

"No  form  of  judicial  evidence  is  infallible,  however  strong  in  itself;  the 
degree  of  assurance  resulting  from  it  amounts  only  to  an  indefinitely  high 
degree  of  probability ;  and  perhaps  as  many  erroneous  judgments  have  taken 
place  on  fafse  or  mistaken  direct  testimony  as  on  presumptive  proof."  Best, 
Ev.  §  468. 

A  decree  is  ordered  for  complainant. 
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Duff  and  others  v.  St.  Louis  Wooden -Wabb  Works  and  others.- 


(Owcuit  Court,  B.  D.  Missouri.   October  31,  1884.) 


Patents— Lktterb  Patent  No.  6,673  for  Iicpbovement  in  Wabh-Boardb. 

Reissued  letters  patent  No.  6,673  granted  to  K,.  P.  Duff  for  an  improvement 
in  wash-boards,  field,  not  infringed  by  the  manufacture  of  wash-boards  made 
in  accordance  with  the  discription  contained  in  letters  patent  No.  201,658 
granted  to  Charles  Everts. 

In  Equity. 

This  is  an  action  for  infringement  of  reissued  letters  patent  No. 
6,673,  granted  October  5,  1875,  for  improvements  in  wash-boards  to 
the  complainant  as  asignee  of  Westly  Todd.  The  original  patent 
bears  date  February  7, 1871.  The  specifications  of  the  reissue  state 
that  the  nature  of  the  invention  "consists  in  the  construction  of  a 
sheet-metal  wash-board  with  a  rubbing  face  longitudinally  and  trans- 
versely corrugated  or  ribbed,  whereby  such  rubbing  surface  shall  be 
made  up  of  a  series  of  projections,  bounded  by  a  series  of  horizontal, 
vertioal,  and  angularly  shaped  grooves.  The  rubbing  face  somewhat 
resembles  the  face  of  a  rasp  or  file  in  general  appearance,  though 
the  projections  are  less  sharp  and  angular." 

There  are  three  claims  in  the  reissue  which  are  as  follows : 

"(1)  A  sheet-metal  wash-board,  having  a  series  of  raised  projections,  B, 
each  bounded  by  longitudinal  and  transverse  grooves  or  depressions,  substan- 
tially as  set  forth;  (2)  in  a  sheet-metal  wash-board  the  projections,  each 
bounded  by  grooves  or  depressions,  in  combination  with  raised  projections, 
G,  in  the  bottoms  of  the  inter] ying  grooves,  substantially  as  set  forth;  (3) 
as  a  new  article  of  manufacture,  a  sheet-metal  wash-board,  having  a  rubbing 
face  longitudinally  and  transversely  ribbed  or  corrugated,  substantially  as  set 
forth." 

Complainants'  boards  are  known  in  the  trade  as  the  "Globe,"  and 
are  so  stamped.  Defendants'  boards  are  known  in  the  trade  as  the 
"New  Era,"  and  the  "Great  Western,"  and  are  so  stamped.  The 
pattern  of  the  Great  Western  is  simply  an  enlargement  of  the  pattern 
of  the  New  Era.  Defendants'  boards  are  made  in  accordance  with 
the  description  contained  in  letters  patent  No.  201,658,  dated  March 
26,  1878,  granted  to  Charles  Everts,  one  of  the  defendants,  which  de- 
scription is  as  follows : 

"The object  of  this  invention  is  to  furnish  an  improved  wash-board,  the  zinc 
rubbing  plate  of  which  shall  be  so  formed  as  to  give  a  great  amount  of  fric- 
tion to  the  clothes  rubbed  upon  it,  and  at  the  same  time  shall  be  so  formed 
as  not  to  injure  the  said  clothes. 

"The  invention  will  first  be  described  in  connection  with  the  drawing,  and 
then  pointed  out  in  the  claim.  A  represents  the  wooden  frame  of  the  wash- 
board, which  is  constructed  in  the  usual  way.  B  is  the  zinc  plate,  which  is 
secured  to  the  frame,  A,  in  the  usual  way.  The  plate,  B,  has  transverse  ridges, 
€,  made  with  inclined  sides  formed  across  it,  one  of  which  sides  may  be  made 
with  a  steeper  inclination  than  the  other.   Upon  the  plate,  B,  and  at  right 
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angles  with  the  ridges,  C,  are  formed  short  ridges,  D,  one  end  of  which  ridges, 
D,  meets  the  ridges,  C,  and  their  other  ends  stop  at  a  little  distance  from  the 
next  ridge,  G.  The  ridges,  C,  D,  thus  form  series  of  rows  of  T-shaped  ridges, 
the  ends  of  the  cross-bars, of  which  meet  and  form  a  continuous  ridge.  In 
the  spaces  between  and  parallel  with  the  short  ridges,  D,  are  formed  depres- 
sions, E.  The  plate,  E,  may  be  attached  to  the  frame.  A,  with  the  ridges,  C, 
running  across,  or  up  and  down,  as  may  be  desired." 

The  claim  in  this  patent  is  as  follows : 

"A  sheet-metal  wash-board  having  transverse  continuous  ridges  and  inter- 
mediate longitudinal  separated  ridges,  the  lines  of  direction  Of  said  ridges  be- 
ing at  right  angles  to  each  other,  and  between  which  ridges  inclined  rubbing 
surfaces  and  soap  pockets  are  formed,  substantially  as  shown  and  described." 

George  H.  Christy,  for  complainants. 

O.  A.  Flnkelnburg,  Leo.  Bossier,  and  Dexter  Tiffany,  for  defendants. 

Tbeat,  J.  It  is  not  the  purpose  of  the  court  to  enter  upon  a  min- 
ute description  or  analysis  of  the  original  patent  or  reissue;  nor  of 
the  alleged  anticipation  thereof.  The  decision  of  the  United  States 
supreme  court  in  Duff  v.  Sterling  Pump  Co.  107  U.  8.  636,  S.  C.  2 
Sup.  Ct.  Rep.  487,  furnishes  very  little  aid  for  the  present  inquiry. 
In  that  case  it  was  held  that  the  Todd  patent  was  limited  to  the  form 
of  the  longitudinal  and  transverse  grooves  with  protuberances  thereon, 
the  said  grooving  being  at  right  angles.  That  case  seems  not  to  have 
determined  definitely  whether  the  said  Todd  patent  or  its  reissue  was 
valid.  It  decided  that  the  defendant's  wash-board  in  that  case  was  not 
an  infringement  of  the  Todd  patent,  even  properly  limited.  The  ques- 
tion of  novelty  and  utility  looking  to  the  validity  of  the  patent,  and  also 
the  infringement  alleged  are  before  the  court  as  if  undecided  by  the 
supreme  court,  whether  the  said  patent  and  its  reissue  could  be  up- 
held, considering  the  state  of  the  act  and  prior  patents,  is  more  than 
doubtful.  It  must  suffice,  for  the  purpose  of  this  case,  that  whether 
said  T6dd  patent  was  valid  or  not,  under  a  proper  construction  of  its 
terms  and  the  limitations  thereof  suggested  by  the  United  States 
supreme  court,  the  defendant  is  guilty  of  no  infringement. 

Bill  dismissed,  with  costs. 


Holmes  Electbio  Pboteotive  Co.  v.  Metropolitan  Bubolab 
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Patents  »ob  Inventions— Foreign  Patent—  Description. 

It  is  only  a  patent  for  an  invention  that  has  been  previously  actually  pat- 
ented in  a  foreign  country  that  is  limited  by  the  foreign  patent.  The  descrip- 
tion of  the  invention  in  the  foreign  patent  might  affect  the  validity  of  the 
domestic  one  and  might  not,  but  would  not  limit  it. 
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S.  A.  Duncan,  for  complainant. 
Cary  do  Whitridge,  for  defendant. 

Wheeler,  J„  The  invention  patented  in  the  patent  in  suit,  as  the 
same  was  construed  in  granting  the  injunction  now  sought  to  be  dis- 
solved, was  not  patented  in  the  English  patent  which  has  expired,  the 
expiration  of  which  is  relied  upon  to  terminate  this  patent,  and  is  the 
ground  of  this  motion.  It  is  only  a  patent  for  an  invention  that  has 
been  previously  actually  patented  in  a  foreign  country  that  is  limited 
by  the  foreign  patent.  The  description  of  the  invention  in  the  foreign 
patent  might  affect  the  validity  of  the  domestic  one  and  might  not, 
but  would  not  limit  it.  Rev.  St.  §  4887.  The  effect  of  the  various 
patents  was  considered,  when  the  injunction  was  granted,  as  bearing 
upon  the  validity  and  construction  of  this  one,  and  those  questions 
are  not  open  upon  this  motion  as  made.    The  motion  is  denied. 


1.  Admiralty  Jurisdiction  —  Contract  of  Affreightment  —  Libel  In  Rem 

for  Breach. 

In  cases  of  breach  of  contract  of  affreightment  a  libel  will  lie  in  rein  against 
the  vessel  and  in  personam  against  ber  owner. 

2.  Same— Suit  In  Personam— State  Law  Giving  Lien. 

While  a  court  of  admiralty  will  not  entertain  a  snit  in  rem  for  the  breach  of 
a  purely  executory  agreement  because  no  lien  is  given  by  tbe  law  maritime, 
yet  it  lias  jurisdiction  in  personam  of  this  class  of  case*,  and  where  a  state  law 
has  annexed  a  lien  to  such  contracts  a  court  of  admiralty  will  enforce  it. 

In  Admiralty. 

This  was  a  libel  for  breach  of  a  contract  of  affreightment  made  at 
Buffalo,  New  York,  July  31,  1879,  between  the  libelant,  Bewick,  and 
respondent  Walker,  then  master  and  part  owner  of  the  barge  J.  F. 
Warner.  The  libel  was  in  rem  against  the,  barge  and  in  personam 
against  her  owners.  The  libel  set  forth  that  on  July  81,  1879,  Be- 
wick chartered  the  barge  Warner  to  go  from  Buffalo  to  Alpena  and 
transport  a  cargo  of  340,000  feet  of  lumber,  at  $1.50  per  thousand, 
which  she  was  to  deliver  at  Buffalo ;  that  the  charter  was  verbal  and 
never  reduced  to  writing;  and  that  said  barge  Warner  having,  ae 
libelant  was  informed,  a  better  offer,  failed  to  perforin  her  charter,  and 
by  reason  thereof  libelant  suffered  damages  in  the  sum  of  $680,  which 
damages  are  a  lien  upon  said  barge,  both  by  the  general  maritime 
law  and  the  law  of  this  state.  The  answer  denied  that  any  contract 
or  charter-party  was  made  to  transport  this  lumber  from  Alpena  to 
Buffalo.  The  fourth  article  alleged  that  Bewick  made  a  proposition 
to  the  master  of  the  barge  which  was  accepted,  namely,  that  said 
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barge  should  be  placed  in  tow  of  the  propeller  Alpena,  then  about  to 
leave  for  the  ports  of  Bay  City  and  Saginaw;  that  by  the  proposition 
of  said  Bewick  the  said  propeller  Alpena  was  to  take  said  barge  aoross 
Saginaw  bay  to  An  $able,  where,  if  the  wind  should  be  favorable  for 
the  barge  to  run  to  Alpena,  she  was  to  go  by  sail,  and  receive  and 
take  on  board  a  cargo  of  lumber  and  transport  the  same  to  Buffalo, 
and  was  to  receive  freight,  according  to  the  custom  and  understand- 
ing, at  Bay  City  rates;  that  if  the  wind  was  not  favorable  for  said 
barge  to  run  to  Alpena  from  Au  Sable,  the  said  propeller  Alpena  was 
to  tow  her  there  or  see  that  she  got  there.  It  further  alleged  the  taking 
of  the  barge  in  tow  for  Alpena  in  pursuance  of  this  proposition  and 
its  acceptance;  that  the  wind,  on  the  arrival  of  the  tow  near  the 
Charity  islands,  was  to  the  westward  and  north  of  west;  the  failure 
of  the  propeller  to  come  to  or  aid  the  barge  to  go  to  Au  Sable,  but  she 
proceeded  on  her  way  to  Bay  City  without  casting  off  her  line  or 
making  any  signal  or  request  whatever;  that  as  the  wind  then  was 
the  barge  was  unable  to  reach  either  Au  Sable  or  Alpena,  and  it  was 
unsafe  to  cast  off  her  line  as  the  wind  then  was  on  Saginaw  bay. 

Bespondents  in  their  answer  set  up,  as  a  further  matter  of  defense, 
exceptions  to  the  libel  upon  the  following  grounds :  (1)  That  a  joint 
suit  against  the  barge  and  her  owners  cannot  be  maintained ;  (2)  that 
no  cargo  having  been  taken  on  board  a  suit  will  not  lie  against  the 
barge  in  rem. 

H.  H.  Swan,  for  libelant. 

Wm.  A.  Moore,  for  respondents. 

Brown,  J.  Proceeding  to  dispose  of  the  preliminary  questions 
raised  upon  the  exceptions  to  the  libel,  I  am  asked  to  determine — 

I.  Whether  a  joint  suit  can  be  maintained  against  the  barge  in  rem 
and  her  owners  in  personam.  General  admiralty  rules  12  to  20,  en- 
acted in  pursuance  of  an  act  of  congress,  and  having  the  force  of  law, 
define  with  much  particularity  the  remedies  to  which  the  injured  party 
is  entitled  in  the  most  numerous  classes  of  cases  arising  in  courts  of 
admiralty,  but  as  no  mention  is  made  in  any  of  these  rules  of  suits 
upon  contracts  of  affreightment,  I  am  -compelled  to  dispose  of  the 
question  as  one  dependent  upon  the  practice  of  the  admiralty  courts 
in  that  particular  class  of  cases.  The  rules  afford  us  no  guide  in 
suits  of  this  description.  In  determining  what  the  proper  practice 
ought  to  be,  we  look  to  ascertain  what  the  practice  has  been  in  anal- 
ogous cases  in  other  districts.  There  is  certainly  nothing  in  the 
rules  excluding  the  joinder  of  the  Warner  and  her  owners,  nor  do  I 
see  that  there  is  any  principle  of  law  violated.  It  is  an  elementary 
rule  that  the  master  of  a  vessel  may  bind  both  the  vessel  and  her 
owners  by  contracts  made  within  the  scope  of  his  authority,  and  if 
both  are  bound  I  see  no  reason  in  principle  why  both  may  not  be 
pursued  in  the  same  action.  Precedents,  however,  are  not  wh(  lly 
wanting.  Thus,  in  the  case  of  Vaughan  v.  630  Casks  oj  Sherry,  7  Ben. 
507,  which  was  a  libel  against  a  cargo  and  its  consignees  for  freight, 
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Judge  Blatohfobd  held  that,  as  the  cause  of  action  arose  oat  of  a 
contract  which,  if  the  respondents  were  liable  upon  it,  also  bound  the 
property,  and  as  the  respondents  claimed  the  property,  there  was  no 
reason  for  not  joining  a  cause  of  action  against  the  property  in  rem 
with  one  against  the  respondents  in  personam.  This  case  was  af- 
firmed upon  appeal  by  Mr.  Chief  Justice  Waits  in  14  Blatchf .  5 17. 
A  similar  ruling  was  made  by  Judge  Bbtts  in  the  case  of  The  Zenobia, 
Abb.  Adm.  48,  which  was  also  a  libel  in  rem  against  a  bark  and  in 
personam  against  her  master  to  recover  damages  for  non-performance 
of  a  contract  of  affreightment.  I  see  no  reason  for  joining  the  mas- 
ter which  would  not  apply  with  equal  force  to  the  owner.  In  decid- 
ing this  question,  Judge  Bbtts  noticed  that  the'  rules  of  the  supreme 
court  did  not  provide  for  libels  of  this  description,  and  neither  au- 
thorized nor  forbid  the  joinder.  "The  consequence  is  that  such  cases 
fall  within  the  scope  of  rule  46,  which  prescribes  that  in  all  oases 
not  provided  for  by  the  foregoing  rules  the  district  and  circuit  courts 
are  to  regulate  the  practice  of  those  courts,  respectively,  in  such  man- 
ner as  they  shall  deem  most  expedient  for  the  administration  of  jus- 
tice. The  practice  in  respect  to  the  question  under  consideration  is 
therefore  left  to  be  regulated  at  the  discretion  of  the  courts  in  the 
various  districts."  In  other  cases  in  the  same  district  the  same 
principle  has  been  approved.  The  Aldebaran,  Olc.  130;  The  Mer- 
chant, Abb.  Adm.  6;  The  Monte  A.  12  Fed.  Rep.  336;  Betts,  Adm. 
Pr.  20. 

In  The  Clitsop  Chief,  8  Fed.  Rep.  164,  the  learned  judge  of  the 
district  of  Oregon  expressed  the  opinion  that,  in  the  absence  of  gen- 
eral admiralty  rule  15,  a  suit  for  damages  for  collision  might  be  sus- 
tained against  the  vessel  and  her  owner,  and  approves  the  practice  in 
New  York.  There  is  nothing  in  the  case  of  The  Sabine ,  101  U.  S.  384, 
which  would  prevent  such  joinder  in  a  libel  upon  a  contract  of  affreight- 
ment. This  was  a  suit  for  salvage,  and  the  supreme  court  held  that 
it  would  not  lie  against  the  vessel  and  the  consignees  of  her  cargo. 
Indeed,  the  court  could  not  have  held  otherwise  without  disregarding 
the  nineteenth  general  admiralty  rule.  No  opinion,  however,  was 
'expressed  in  that  case  with  reference  to  suits  not  embraced  in  these 
rules.  As  the  practice  in  New  York  upon  this  subject  is  entirely 
well  settled,  (see  Betts,  Adm.  Pr.  20;  Ben.  Adm.  Pr.  526;  Bump, 
Fed.  Proc.  851.)  as  well  as  the  cases  above  cited,  and  as  my  atten- 
tion has  not  been  called  to  any  other  oases  which  hold  that  such 
practice  is  not  a  proper  one,  except  that  of  The  Alida,  12  Fed.  Rep. 
343,  and  as  it  is  in  the  interests  of  speedy  justice,  I  am  not  disposed 
to  sustain  this  exception. 

2.  The  next  objection  raised  by  the  answer  is  that  this  court  has 
no  jurisdiction  either  in  rem  or  in  personam  of  the  matters  set  forth 
in  the  libel.  That  there  is  no  lien  upon  this  vessel  by  the  general 
maritime  law,  follows  from  the  opinion  of  this  court  in  the  case  of 
Scott  v.  The  Ira  Chaffee,  2  Fed.  Rep.  401,  in  whioh  I  had  occasion  to 
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hold  thai  the  owner  of  a  cargo  has  no  lien  upon  the  vessel  for  the 
breach  of  a  contract  of  affreightment  until  the  cargo  or  some  portion 
has  been  laden  on  board  or  delivered  to  the  master.  The  William 
Fletcher,  8  Ben.  587.  See,  also,  The  Prince  Leopold,  9  Fed.  Rep.  333; 
The  Monte  A.  12  Fed.  Eep.  336.  Libelant,  however,  claims  a  lien 
under  the  laws  of  this  state,  which  provide  that  "every  water-craft  of 
above  five  tons  burden  *  *  *  shall  be  subjected  to  a  lien  *  *  * 
(4.)  for  all  damages  arising  from  the  non-performance  of  any  con- 
tract of  affreightment,  or  of  any  contract  touching  the  transportation 
of  persons  entered  into  by  the  master,  owner,  agent,  or  consignees  of 
such  water-craft  wherein  such  contract  is  to  be  or  shall  have  been 
performed,  in  whole  or  in  part,  within  this  state."  There  can  be  no 
doubt  that  a  contract  of  affreightment  is  a  maritime  contract,  although, 
by  the  maritime  law,-  no  lien  arises  upon  the  vessel  until  the  cargo  or 
some  portion  of  it  has  been  delivered  on  board  or  into  the  custody  of 
the  master.  The  character  of  the  contract  itself  is  fixed  at  the  time 
it  is  entered  into,  and  it  is  no  less  maritime  in  its  nature  at  that  mo- 
ment than  when  the  delivery  of  the  cargo  begins.  The  words  "is 
to  be"  performed  clearly  contemplate  a  performance  in  the  future. 
Although  purely  executory,  the  court  of  admiralty  has  jurisdiction  in 
personam,  Maury  v.  Culliford,  10  Fed.  Rep.  388 ;  Oakes  v.  Richard- 
son, 2  Low.  173;  Rich  v.  Parrott,  1  Cliff.  55;  Morewood  v.  Enequist, 
23  How.  493.  Nor  is  there  any  doubt  in  my  mind  that  if  the  con- 
tract be  maritime,  and  therefore  cognizable  in  the  court  of  admiralty, 
the  state  legislature  may  annex  to  it  a  lien  upon  the  vessel  which 
can  be  enforced  by  this  court.  It  is  doubtless  true,  as  said  in  Ed'  • 
wards  v.  Elliott,  21  Wall.  532,  that  state  legislatures  have  no  author- 
ity to  create  a  maritime  lien,  nor  can  they  confer  any  jurisdiction 
upon  a  state  court  to  enforce  such  a  lien  by  a  suit  or  proceeding  in 
rem,  as  practiced  in  the  admiralty  courts.  See,  also,  The  Belfast,  7 
Wall.  644;  The  Moses  Taylor,  4  Wall.  411;  The  Hine  v.  Trevor,  Id. 
555.  But  we  are  not  speaking  of  maritime  liens  or  of  enforcing 
such  liens  in  state  courts.  Granted  that  the  contract  is  maritime 
in  its  nature,  the  power  of  a  state  to  attach  a  lien  which  may  be  en- 
forced here  is  beyond  question.  Thus  in  Ex  parte  McNiel,  13  Wall. 
236,  a  state  law  conferring  a  lien  for  pilotage  was  enforced.  So  in 
The  Lottawanna,  21  Wall.  580,  it  was  held  that  a  state  law  might 
give  a  lien  enforoible  in  rem  in  the  admiralty  for  materials  and  sup- 
plies furnished  in  the  home  port  of  the  vessel,  although  no  such  lien 
existed  by  the  law  maritime.  In  The  Virginia  Rulon,  18  Blatchf. 
519,  a  suit  in  rem  was  sustained  for  wharfage,  although  it  was  sup- 
posed at  that  time  that  no  such  lien  existed  by  maritime  law.  So 
in  the  case  of  The  Garland,  5  Fed.  Rep.  927,  this  court  sanctioned 
the  right  of  an  administrator  to  proceed  in  rem  for  the  recovery  of 
damages  under  the  laws  of  this  state  for  negligence  causing  the  death 
of  the  intestate,  upon  the  ground  that  the  state  statute  gave  the  right 
of  action  which  the  court  might  enforce  by  appropriate  proceedings 
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of  its  own.  See,  also,  Taylor  v.  The  Robert  Campbell,  20  Mo.  258. 
The  objection  made  by  claimant,  that  the  legislature  of  this  state  has 
no  power  to  legislate  with  respect  to  contracts  made  in  other  states, 
is  untenable.  The  contract  in  this  case,  though  made  in  Buffalo, 
was  to  be  performed,  partly  at  least,  within  this  state.  While  con- 
tracts are  ordinarily  interpreted  by  the  laws  of  the  state  wherein  they 
are  made,  there  is  an  exception  equally  well  recognized  in  oases  of 
contracts  made  in  one  state  to  be  performed  in  another.  The  laws  of 
the  latter  state  govern  not  only  the  interpretation  of  the  contract 
but  the -remedies  for  its  enforcement.  Story,  Confl.  Laws,  §  280. 
The  legislature  evidently  did  not  transcend  its  power  in  attaching  a 
lien  to  a  contract  to  be  performed  within  this  state. 

Coming  now  to  the  merits  of  the  case,  the  principal  dispute  arises 
from  the  contract  itself.  Libelant's  testimony  tends  to  show  that 
Bewick  met  the  master  of  the  barge  in  Buffalo,  and  told  him  that  he 
,  could  sell  some  lumber  to  Holmes  &  Co.,  of  that  place,  provided  the 
barge  would  carry  it,  and  that  he  wished  him  to  bring  it  down  from 
that  place;  that  if  the  wind  was  unfavorable  he  would  tow  the  barge 
as  far  into  Saginaw  bay  as  he  could  before  changing  his  course  to 
Bay  City,  and  leave  her  there,  where  she  was  to  lie  until  the- wind 
changed,  and  she  could  proceed  under  sail  or  could  take  a  tug  her- 
self to  Alpena;  and  that  if  she  found  no  means  of  reaching  Alpena 
before  the  Alpena  left  Bay  City  for  Chicago  he  would  again  take  the 
barge  in  tow  and  leave  her  at  Thunder  Bay.  Upon  the  other  hand, 
respondent's  testimony  tends  to  show  that  the  master  of  the  Alpena 
was  to  see  that  she  got  to  Alpena  in  some  way  or  other  himself ;  in 
other  words,  that  he  guarantied  that  she  should  get  there  by  libel- 
ant's exertion  and  not  by  his  own.  Not  only  is  the  libelant's  theory 
of  the  contract  sustained  by  the  testimony  of  himself  and  of  Mc- 
Gregor, in  opposition  to  that  of  Capt.  Walker  alone,  but  it  looks  to 
me  very  improbable  that  the  Alpena,  which  was  then  bound  for  Bay 
City,  should  assume  the  responsibilty  of  seeing  the  Warner  safely  to 
Alpena,  which  might  involve  the  taking  of  his  entire  tow  a  day's  jour- 
ney off  his  direct  route  or  sending  out  a  tug  from  Bay  City  at  a  large 
expense.  The  fact  was  that  when  the  tow  reached  Pointe  Aux 
Barques  the  wind  was  not  such  as  would  enable  the  barge  to  proceed  to 
Alpena  under  the  little  sail  she  carried,  and  that  the  Alpena  towed 
her  over  beyond  the  Charities  and  within  two  or  three  miles  of  the 
west  shore  of  Saginaw  bay,  where  they  arrived  about  the  middle  of 
the  night ;  that  the  master  of  the  Warner,  which  had  been  placed  in 
the  rear  of  the  tow  for  the  express  purpose  of  being  cast  off,  made 
no  request  to  the  barge  in  front  of  her  to  throw  off  her  line,  or  to 
pass  the  word  to  the  propeller  to  stop,  but  allowed  herself  to  be 
towed  to  Bay  City.  That  it  was  his  duty  to  hail  the  barge  in  front 
of  him  to  cast  off  his  line,  I  have  no  doubt.  He  knew  better  than 
any  one  else  where  he  wished  to  stop,  and  might  at  any  time  have 
given  directions  to  be  cast  off.    The  master  of  the  tow,  on  the  other 
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hand,  had  the  right  to  expect  that  he  would  do  his  duty  in  this  re- 
gard, and  was  under  no  obligation  to  stop  his  tow  unless  he  was 
hailed  to  do  so.  Under  these  circumstances  it  cannot  be  wondered 
at  that  the  master  of  the  Warner,  on  meeting  Capt.  Walker  at  Bay 
City  next  morning,  should  have  remarked,  "I  can't  tell  myself  what 
I  am  doing  here,"  or  that  he  should  write  libelants  an  apologetic  let- 
ter asking  them  to  exonerate  him  from  the  non-performance  of  his 
contract.  It  appears  that  freights  in  the  mean  time  had  risen,  and 
that  before  the  barge  had  been  in  Bay  City  an  hour  the  master  had 
chartered  a  cargo  to  Buffalo.  Whether  this  was  the  inducement  for 
his  failure  to  perform  his  contract  it  is  unnecessary  to  determine; 
but  it  seems  to  me  entirely  clear  that  there  was  such  failure,  and 
that  libelant  is  entitled  to  recover  the  difference  between  the  Bay 
City  rates  at  that  time,  which  appear  to  have  been  $1.75  a  thousand, 
and  the  rates  which  he 'was  obliged  to  pay  to  get  this  lumber  to  Buf- 
falo, provided  he  used  proper  diligence  in  obtaining  a  vessel  for  that 
purpose. 

Respondent  being  desirous  of  putting  in  testimony  upon  that  point, 
I  see  no  objection  to  referring  the  oase  to  a  commissioner  to  compute 
the  damages;  and  it  is  so  ordered. 


St.  Louis  &  Vioksburg  Anchor  Link  v.  Red  River  &  Coast  Line.3 
Boston  Marine  Ins.  Co.  v.  Red  River  &  Coast  Line.1 


Admiralty — Collision. 

Where  two  steamers  are  each  in  fault  in  that  neither  complied  with  that  rule 
of  navigation  which  required  steamers  approaching  each  other  not  to  come 
Heater  to  each  other  than  800  yards  without  an  exchange  of  understood  and 
harmonious  signals,  the  damages  resulting  from  their  colliding  with  each  other 
will  be  divided  between  them. 

In  Admiralty. 

Given  Campbell,  James  McConnell,  and  0.  B.  Sansum,  for  libelants. 

W.  8.  Benedict,  John  H.  Kennard,  W.  W.  Howe,  S.  S.  Prentiss, 
and  Richard  De  Gray,  for  claimants. 

Billings,  J.  These  causes  have  been  consolidated  as  depending  for 
their  solution  upon  the  same  facts.    In  the  first  there  is  a  cross-libel; 

1  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 


The  City  op  Greenville.1 


The  Laura  Lee.1 


{Distrioi  Court,  E.  D.  Louisiana.   November,  1884.) 
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in  the  second  there  is  a  prayer  that  the  owners  of  the  other  colliding 
boat  be  made  party  and  decreed  to  pay  the  whole  or  a  portion  of  the  loss 
of  the  insured.  The  litigation  thus  combined  consists  of  a  suit  brought 
by  the  owners  of  the  steam-boat  City  of  Greenville  against  the  steam- 
boat Laura  Lee,  and  a  suit  brought  by  the  owners  of  the  cargo  of  the 
Greenville,  growing  out  of  a  collision  between  the  two  steamers, 
wherein  the  Greenville  was  sunk  with  her  cargo,  and,  with  the  cross- 
libel,  present  the  question  upon  which  boat  rests  the  liability  for  the 
damage  suffered  by  the  owners  of  the  two  boats  in  consequence  of 
their  collision,  as  well  as  that  ■  resulting  from  the  loss  of  the  cargo. 
The  collision  and  the  sinking  took  place  in  the  early  morning  of  the 
twelfth  of  January,  A.  D.  1883,  at  some  time  before  light,  approxi- 
mating to  half-past  3  o'clock,  on  the  Mississippi  river,  at  a  point 
about  80  miles  above  the  city  of  New  Orleans,  just  above  White  Cas- 
tle light,  and  a  short  distance  above  the  town  of  Bayou  Goula.  The 
City  of  Greenville  was  ascending  and  the  Laura  Lee  was  descending 
the  river,  (each  on  her  regular  voyage.)  The  whole  subject  has  been 
presented  by  voluminous  testimony,  and  has  been  argued  by  the 
proctors  on  both  sides  with  great  thoroughness  in  regard  to  the  facte, 
and  with  equal  research  as  to  the  law.  The  full  study  which  vaca- 
tion has  enabled  me  to  give  the  cause,  has  brought  me  to  the  con- 
clusion that  each  of  the  colliding  vessels  is  in  fault  upon  the  facts 
which  her  own  pleadings  admit,  or  her  proofs  establish,  in  that  neither 
complied  with  that  rule  of  navigation  which  required  steamers  ap- 
proaching each  other  not  to  come  nearer  to  each  other  than  800  yards 
without  an  exchange  of  understood  and  harmonious  signals. 

The  rules  1  and  2  of  the  "Rules  and  Regulations  for  the  Government 
of  Pilots  of  Steamers  navigating  the  rivers  flowing  into  the  gulf  of 
Mexico  and  their  tributaries,  adopted  by  the  board  of  supervising  in- 
spectors," and  approved  by  the  secretary  of  the  treasury,  with  the 
amendments,  March  15, 1880,  are  as  follows : 

"Rule  1.  When  steamers  are  approaching  each  other  the  signal  for  passing 
shall  be  one  sound  of  the  steam-whistle  to  keep  to  the  right,  and  two  sounds 
of  the  steam-whistle  to  keep  to  the  left.  These  signals  shall  be  made  first  by 
the  descending  steamer. 

"  Rule  2.  Should  steamers  be  likely  to  pass  near  each  other,  and  these  signals 
should  not  be  made  and  answered  by  the  time  such  boats  shall  have  arrived 
at  the  distance  of  eight  hundred  yards  from  each  other,  the  engines  of  both 
boats  shall  be  stopped;  or  should  the  signal  be  given  and  not  properly  under- 
stood from  any  cause  whatever,  both  boats  shall  be  backed  until  their  head- 
way shall  be  fully  checked,  and  the  engines  shall  not  be  again  started  ahead 
until  the  proper  signals  are  made,  answered,  and  understood.  Doubts  or  fears 
of  misunderstanding  whistles  shall  be  expressed  by  several  short  sounds  of 
the  whistle  in  quick  succession." 

The  meaning  of  rule  2  is  manifest.  It  prescribes  that  the  distance 
of  800  yards  shall  be  inviolably  preserved  from  encroachment  by 
either  steamer  until  the  proper  signals  have  been  "made,  answered, 
and  understood."    Eaoh  steamer,  upon  knowingly  coming  up  to  the 


I 


THB  CITY  OF  GREENVILLE. 


349 


point  of  800  yards  from  another  approaching  steamer,  mast  not  only 
stop  all  forward  revolutions  of  its  engines,  bat  the  revolutions  must 
be  reversed  till  all  forward  motion  of  the  vessel  is  overoome,  and  each 
steamer  must  remain  thus  unmoved  by  any  forward  impulse  of  its 
machinery  till  there  is  a  full  communication  from  that  boat  whose 
duty  it  is  to  give  the  signal,  and  a  reponse  which  shows  a  compre- 
hension of  and  assent  to  the  signal  on  the  part  of  the  other  boat. 
Then,  and  not  till  then,  may  either  of  the  approaching  boats  move 
forward  towards  the  other.  The  importance  of  this  rule  in  enabling 
vessels  to  avoid  disaster  cannot  be  overestimated  by  the  navigators, 
nor  can  it  be  too  strongly  adhered  to  by  courts.  It  is  a  mandate 
which,  if  obeyed,  may  be  effective  in  the  prevention  of  calamity,  even 
after  negligence  of  observation,  or  unskillfulness  in  sailing,  or  mis- 
conception of  locality  or  of  the  movements  of  others,  have  created  or 
failed  to  remove  impending  danger..  It  requires  little  delay  and  no 
sacrifice  upon  a  voyage,  and  calls  for  no  effort  except  ordinary  observa- 
tion ;  nothing  except  cessation  of  all  movement.  It  is  the  last  and,  if 
followed,  unfailing  adjunct  of  skill,  and  is  a  cure  even  for  incompe- 
tency in  navigation  so  far  as  collision  of  approaching  steamers  is  con- 
cerned. The  decisive  questions  to  enable  us  to  determine  whether 
this  rule  has  been  observed  by  a  boat  in  a  given  cause  are :  Did  she 
come  within  800  yards  of  the  approaching  boat  ?  did  she  know  of  this 
approach  ?  and  was  there  an  exchange  of  understood  signals?  Each 
party  has,  by  its  proofs,  shown  that  its  boat  consciously  disregarded 
this  imperative,  I  had  almost  said  supreme,  rule  of  navigation. 

The  showing  of  the  City  of  Greenville  is  that  she  saw  the  Lee  at  a 
distance  of  some  two  miles,  and  still  suffered  herself  to  come  within 
500  or  600  yards  of  her  without  any  whistle  being  blown  or  heard  by 
her.  The  fact  that  it  was  the  duty  or  right  of  the  descending  boat 
to  select  her  direction  and. give  the  first  signal  does  not  change  the 
obligation  of  the  other  boat.  The  ascending  boat  must  still  stop  till 
the  signals  have  been  interchanged.  The  showing  of  the  Laura  Lee 
is  that  she  saw  the  lights  of  the  steamer  which  proved  to  be  the 
Greenville  when  500  or  600  yards  distant,  and  yet  did  not  pause,  but 
undertook,  when  thus  within  the  allowed  proximity  and  while  still 
progressing,  to  have  an  exchange  of  signals.  Her  reason  for  thus 
proceeding  is  as  untenable  as  that  of  the  other  boat  for  her  conduct. 
That  reason  is  that  she  mistook  the  Greenville  for  a  packet  which 
desired  to  make  landings  on  the  west  side  of  the  river.  The  frequent 
liability  to  just  such  misapprehension  shows  the  wisdom  of  the  rule 
and  the  necessity  of  its  rigid  enforcement.  The  object  of  the  rule  is 
that  each  boat  may  learn  the  intention  bf  the  other,  not  from  its  own 
conjectures  or  inferences,  but  from  the  other's  signals,  and  that  col- 
lision may  be  avoided  by  substituting  for  hastily-formed  opinion 
easily-obtained  and  positive  information. 

If  we  lay  out  of  view  every  disputed  fact,  and  confine  the  several 
parties  to  their  own  testimony,  it  appears  that  each  of  the  colliding 
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vessels  knew  of  the  approach  of  the  other,  knew  that  the  separating 
distance  was  less  than  the  allowed  800  yards,  knew  that  there  had 
been  no  exchange  of  understood  signals,  and  therefore  knew  that 
there  had  been  no  common  understanding  as  to  the  pathB  or  courses 
of  the  respective  vessels.  Each  vessel ,  notwithstanding  this  knowledge, 
and  in  direot  disobedience  to  a  rule  of  navigation  made  familiar  by 
constant  application,  and  sacredly  obligatory  as  essential  to  the  safety 
of  life  and  property  upon  a  river  teeming  with  coming  and  going  boats, 
continued  on  its  course.  Both  boats  were  tending  towards  the  same 
point,  and  collision  was  the  inevitable  consequence.  If  the  Green- 
ville had  completely  stopped  at  any  point  between  the  distance  of  two 
miles,  where  she  admits  she  perceived  the  Lee,  and  the  800  yards, 
or  if  the  Lee  had  stopped,  even  at  the  distance  of  five  or  six  hundred 
yards,  when  she  admits  she  fully  perceived  the  Greenville,  the  collis- 
ion could  not  have  taken  place.  The  antecedent  faults  of  either  ves- 
sel, even  if  they  had  existed  exactly  as  claimed  by  the  other,  would  not 
have  resulted  in  the  disaster  but  for  the  common  violation  of  this  well- 
known  and  fundamental  rule  of  navigation.  Both  vessels  must,  there- 
fore, be  adjudged  to  have  been  guilty  of  fault.  It  follows  that  the 
damage  which  both  vessels  suffered,  and  that  resulting  from  the  loss 
of  the  cargo  of  the  Greenville,  upon  which  insurance  has  been  paid, 
as  well  as  from  that  which  was  uninsured,  should  be  divided.  Let  it 
be  referred  to  a  commissioner  to  report  npon  the  aggregate  loss  to 
the  two  boats  and  to  the  insurance  company,  who  are  libelants  in  the 
second  suit.  Upon  the  coming  in  of  this  report  the  question  as  to  the 
extent  of  liability  of  the  owners  of  each  boat  beyond  her  value  will  be 
determined,  if  it  is  presented  by  the  values  found  by  the  commissioner 
and  adopted  by  the  court. 


Admiral/ty — .Tettobon' — Conduct  of  Master. 

In  a  case  in  admiralty,  where  the  shipper  has  been  prejudiced  by  the  jettison 
of  his  goods,  the  court  may  look  into  the  facts  of  the  case  and  determine  whether 
the  owners  have  appointed  a  competent  master,  and  whether  that  master  has 
used  reasonable  skill  and  judgment  in  encountering  the  peril  of  the  sea  that 
has  made  the  jettison  necessary;  and  where  a  jettison  has  been  necessary 
through  the  conduct  of  the  master,  concurring  with  a  peril  of  the  sea,  whether 
that  conduct  was  reasonably  skillful,  judicious,  and  prudent. 

8.  O.  20  Fed.  Rep.  393  and  507,  affirmed. 

Admiralty  Appeal.    On  petition  for  a  rehearing. 
1  Reported  by  Joseph  P.  flornor,  Esq.,  of  the  New  Orleans  bar. 
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E.  H<  Farrar,  for  libelants. 
James  R.  Beckwith,  for  claimants. 

Pabdee,  J.  "The  obligation  of  the  owners  is  to  appoint  a  compe- 
tent master,  having  reasonable  skill  and  judgment  and  courage,  and 
they  are  liable  if,  through  his  failure  to  possess  or  exert  these  quali- 
ties in  any  emergency,  the  interest  of  shippers  is  prejudiced.  Bui 
they  do  not  contract  for  his  infallibility,  nor  that  he  shall  do,  in -an 
emergency,  precisely  what,  after  the  event,  others  may  think  would 
have  been  best."    Lawrence  v.  Minturn,  17  How.  100. 

In  the  same  oase  it  is  said :  "But  if  a  jettison  of  a  cargo  becomes 
necessary  in  consequence  of  any  fault  or  breach  of  contract  by  the 
master  or  owners,  the  jettison  is  attributable  to  that  fault  or  breach 
of  contract,  and  not  to  sea  peril,  though  that  may  also  be  present 
and  enter  into  the  case."  From  this  authority  it  follows  that  in  a 
case  in  admiralty,  where  the  shipper  has  been  prejudiced  by  the  jet- 
tison of  his  goods,  the  court  may  look  into  the  facts  of  the  case  and 
determine  whether  the  owners  have  appointed  a  competent  master, 
and  whether  that  master  has  used  reasonable  skill  and  judgment  in 
encountering  the  peril  of  the  sea  that  has  made  the  jettison  neces- 
sary, and  where  a  jettison  has  been  necessary  through  the  conduct 
of  the  master,  concurring  with  a  peril  of  the  sea,  whether  that  con- 
duct was  reasonably  skillful,  judicious,  and  prodent.  In  this  inquiry 
neither  infallibility  nor  the  wisdom  furnished  by  the  result  are  to  be 
required,  but  certainly  the  ordinary  skill,  judgment,  and  prudence  of 
the  profession  are  to  be  required,  else  the  shipper's  goods  are  at  the 
mercy  of  the  master.  The  rule  is  to  be  found  between  infallibility 
and  irresponsibility.  And  it  is  no  new  doctrine  that  the  master  and 
owners  may  be  held  responsible  for  the  want  of  skill  and  judgment 
on  the  part  of  the  master  in  sailing  his  ship. 

"If  the  master  remain  in  port  without  sufficient  cause  when  the 
season  is  favorable  for  the  voyage,  and  the  goods  are,  in  consequence, 
lost  or  injured,  the  ship-owner  is  bound  to  repair  the  loss.  But  the 
master  is  culpable  if  he  sails  in  spite  of  wind  and  weather;  for  the 
voyage  must  be  made  according  to  the  circumstances  of  the  ship, 
time,  and  place,  and  according  to  the  practice  of  skillful  navigators." 
Fland.  Mar.  Law,  157. 

"There  is  good  authority  in  the  maritime  law  for  the  position  that  the 
master  is  bound,  not  to  sail  out  in  tempestuous  weather,  though  the 
point  has  not  been  directly  adjudicated  in  this  country  or  in  England. 
The  laws  of  Oleron,  of  West  Capelle,  and  of  Wisbuy  expressly  make 
him  liable  for  any  damage  happening  to  the  cargo  in  consequence  of 
sailing  in  bad  weather."    Curt.  Mer.  Seam.  215. 

"For  if  any  injury  or  loss  happen  to  the  ship  or  cargo  by  reason 
of  his  negligence  or  misconduct,  he  is  personally  responsible  for  it ; 
and  although  the  merchant  may  elect  to  sue  the  owners,  they  will 
have  a  remedy  against  him  to  make  good  the  damages  they  are  com- 
pelled to  pay. "    Abb.  Shipp.  167. 
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"And  the  same  doctrine  is  recognized  in  our  law.  In  Stone  v.  Ket- 
land,  1  Wash.  C.  C.  142,  it  was  laid  down  as  a  rule  that  a  man  who 
undertook  to  navigate  a  ship  was  pledged  to  his  owners,  and  they  to 
all  the  world  who  might  be  affected,  for  his  skill,  care,  and  attention. 
It  is  not  sufficient  that  he  exercises  his  best  judgment.  He  must  pos- 
sess competent  skill  as  a  commander.  In  Purviance  v.  Angus,  1  Dall. 
180,  the  court  said  that « it  is  a  wrong  position  that  a  master  of  a  ship 
is  not  answerable  for  an  error  in  judgment,  but  only  for  the  fault  of 
the  heart  in  civil  matters.  Seasonable  care,  attention,  prudence,  and 
fidelity  are  expected  from  the  master  of  a  ship."'  Abb.  Shipp.  (Smith 
&  Perkins'  Notes)  p.  167,  note  1,  and  p.  119  and  note. 

In  the  case  of  The  Hettie  Ellis  it  cannot  be  found  from  the  evi- 
dence, and  considering  all  presumptions  in  favor,  that  the  owners 
furnished  "a  competent  master,  having  reasonable  skill  and  judgment." 
If  they  did  furnish  such  a  master,  then  it  is  dear  from  the  evidence 
that  he  failed  to  exert  such  reasonable  skill  and  judgment,  whereby 
the  interest  of  the  shippers  was  prejudiced.  If  the  master  was  not 
competent,  then  the  owners  are  liable  for  his  want  of  skill  and  judg- 
ment, resulting  to  the  prejudice  of  the  shippers.  If  he  was  compe- 
tent, all  that  need  be  said  is  that  his  conduct  in  unnecessarily  putting 
his  ship  in  peril  was  reckless  and  foolhardy,  without  reasonable  skill 
and  judgment,  and  was*  faulty  and  negligent  in  the  extreme. 

On  the  trial  of  the  case  the  court  found  that  the  Hettie  Ellis  bad 
anchored  every  previous  night  of  the  voyage,  although  the  weather 
was  fair,  in  safe  places;  but  that  on  the  night  in  question,  which  was 
dark  and  very  foggy,  and  threatening  to  be  stormy  and  tempestuous, 
the  master  neglected  to  anchor  behind  Bound  island,  as  was  usual, 
and  as  other  vessels  did,  but  attempted  with  a  square-bowed,  fiat-bot- 
tomed scow  or  barge,  with  a  high  deck-load,  and  without  landmarks 
in  sight,  to  navigate  an  open  sound  full  of  shoals,  and  that  this  con- 
duct was  unskillful,  lacking  judgment,  faulty,  and  negligent,  and  con- 
curred in  making  the  jettison  necessary,  and  for  this  faulty  and  neg- 
ligent oonduct  the  owner  and  the  ship  were  responsible  to  the  shippers 
who  were  prejudiced  thereby. 

After  a  thorough  re-examination  of  the  case,  I  am  satisfied  that  the 
decision  and  decree  were  correct.   A  rehearing  is  therefore  refused. 
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Wilkinson  and  others  v.  Djslawam,  L.  &  W.  R.  Co. 

(Circuit  Court,  D.  Nm  Jcrsty.   November  SO,  1884.) 

L  Removal  of  Cause —Fork \qs  Corporation — Lease  of  Railroad  nr  Another 
State— Enabling  Acts. 

A  railroad  corporation  chartered  in  one  state  does  not  become  a  domestic 
corporation  in  another  state  by  virtue  of  leasing,  purchasing,  and  operating 
roads  in  that  state  under  certain  enabling  acts  of  the  legislature. 

2.  Bame— Time  of  Application— Act  of  March  8, 1875,  e.  137,  ♦  3. 

The  clause  "  before  or  at  the  term  at  which  the  cause  could  be  first  tried," 
in  the  removal  act  of  1875,  means  at  the  time  when,  by  the  usual  orderly  course 
of  practice,  under  the  rules  of  the  court,  the  case  could  be  set  down  for  trial, 
if  an  action  at  law,  or  for  final  heuring,  if  an  equity  case. 

-. 

Motion  to  Remand  Cause. 
Oeo.  B.  Ely,  for  plaintiff. 
Bedle,  Muirheid  d  McGee,  for  defendant. 

Nixon,  J.  Two  reasons  are  assigned  why  this  canse  should  be  re- 
manded  to  the  state  court :  (1)  Because  the  defendant  corporation, 
although  chartered  by  the  state  of  Pennsylvania,  has  become  a  citizen 
of  New  Jersey,  as  lessee  of  the  Morris  &  Essex  Railroad  Company, 
and  by  the  legislature  of  the  state  of  New  Jersey  validating  and  con- 
firming the  said  lease;  (2)  because  the  petition  for  removal  was 
filed  too  late. 

1.  The  Morris  &  Essex  Railroad  Company,  a  corporation  of  the 
state  of  New  Jersey,  on  the  tenth  of  December,  1868,  made  and  exe- 
cuted to  the  defendant  corporation  of  the  state  of  Pennsylvania  a 
lease  of  its  railroad,  road-bed,  and  franchises,  and  all  its  property  of 
whatever  kind,  to  be  held  by  the  last-named  company  for  and  during 
the  continuance  of  the  charter  of  the  first-named  company,  or  any  re- 
newal of  the  same,  upon  its  assuming  the  debts  of  the  lessor  and 
paying  an  annual  dividend  of  7  per  cent,  to  the  holder  of  its  out- 
standing capital  stock.  The  legislature  of  New  Jersey,  on  the  ninth 
day  of  February  following,  passed  an  act  confirming  the  lease,  and  all 
the  provisions,  contracts,  and  conditions  contained  therein,  and  author- 
izing the  defendant  corporation  to  hold,  use,  occupy,  and  enjoy  all  said 
property,  franchises,  and  powers  granted  and  demised  to  them,  and  to 
operate  the  railroad  and  its  branches  in  the  way  and  upon  the  con- 
dition, in  all  respects,  and  not  otherwise,  as  authorized  by  the  act  of 
incorporation  of  the  said  lessor  company.  When  this  lease  was  made 
there  was  no  law  in  New  Jersey  which  authorized  the  railroad  com- 
panies of  the  state  to  lease  their  property  and  franchises  to  foreign 
corporations,  and  the  act  above  referred  to  was  passed  to  enable  the 
Delaware,  Lackawanna  &  Western  Company  to  exercise  its  franchise, 
and  transact  its  business,  inside  of  the  state  of  .New  Jersey  under  the 
powers  and  privileges  conferred  upon  the  Morris  &  Essex  Railroad 
Company.  It  was  simply  an  enabling  act,  and  oontained  no  provision 


v.22F,no.7 — 28 


354 


FEDERAL  BEPOBTEB. 


which  in  any  sense  constituted  the  Delaware,  Lackawanna  &  Western 
Eailroad  Company  a  New  Jersey  corporation. 

The  case  of  Railroad  Co.  v.  Harris,  12  Wall.  65,  was  largely  relied 
on  by  the  learned  counsel  for  the  plaintiff  in  support  of  the  view  that 
the  defendant  corporation  became  a  citizen  of  New  Jersey  by  the  lease, 
and  by  the  legislation  consequent  upon  it.  In  our  judgment,  that  case, 
properly  interpreted,  holds  just  the  contrary.  It  was  there  contended 
that,  although  the  original  charter  of  the  Baltimore  &  Ohio  Company 
was  granted  by  the  state  of  Maryland,  the  subsequent  legislation  on 
the  part  of  congress  authorizing  an  extension  into  the  District  of  Co- 
lumbia, and  by  the  state  of  Virginia,  conferring  power  to  run  and  oper- 
ate their  road  through  that  state,  in  fact  created  new  corporations 
existing  in  the  District  and  in  Virginia.  But  the  supreme  court  said 
that  this  was  not  the  correct  view;  that  in  the  legislation  both  of  con- 
gress and  of  Virginia  the  original  Maryland  act  was  referred  to,  but 
neither  expressly  nor  by  implication  was  a  new  corporation  created. 
"The  company  was  chartered,"  says  Mr.  Justice  Wayne,  speaking 
for  the  whole  court,  "to  construct  a  road  in  Virginia  as  well  as  in 
Maryland.  The  latter  could  not  be  done  without  the  consent  of  Vir- 
ginia. That  consent  was  given  upon  the  terms  which  she  thought 
proper  to  prescribe.  With  a  few  exceptions,  not  material  to  the  ques- 
tion before  us,  they  were  the  same  as  to  powers,  privileges,  obliga- 
tions, restrictions,  and  liabilities  as  those  contained  in  the  original 
charter.  The  permission  was  broad  and  comprehensive  in  its  scope, 
but  it  was  a  license,  and  nothing  more.  It  was  given  to  the  Mary- 
land corporation  as  such,  and  that  body  was  the  same  in  all  its  ele- 
ments and  in  its  identity  afterwards  as  before.  *  *  *  For  pur- 
poses of  federal  jurisdiction,  a  corporation  is  regarded  as  if  it  were  a 
citizen  of  the  state  where  it  is  created,  and  no  averment  or  proof  as 
to  the  citizenship  of  its  members  elsewhere  will  be  permitted."  See, 
also,  Ra  ilway  Co,  v.  Whitton,  13  Wall.  284,  and  Railroad  Co.  v.  Koontz, 
104  U.  S.  5,  to  the  same  effect. 

If  further  authority  upon  this  point  is  needed,  the  case  of  William,  v. 
Missouri,  K.  &  T.  Ry.  Co.  8  Dill.  267,  may  be  referred  to.  There  the 
defendant  corporation  was  sued  in  the  state  court  by  a  citizen  of  Mis- 
souri to  recover  damages  for  being  forcibly  ejected  from  a  train  of  the 
company  in  that  state.  The  case  was  removed  into  the  United  States 
circuit  court  for  the  Western  district  of  Missouri.  On  a  motion  to 
remand  it  was  insisted  that  the  corporation,  although  originally  char- 
tered by  the  legislature  of  Kansas,  bad  become  a  domestic  corpora- 
tion of  Missouri  by  virtue  of  leasing,  purchasing,  and  operating  roads 
in  that  state  under  certain  enabling  acts  of  the  legislature.  The  court 
refused  the  motion  to  remand,  regarding  such  legislation  as  not  creat- 
ing new  corporations,  but  simply  authorizing  foreign  corporations  to 
hold  and  operate  roads  outside  the  limits  of  their  charter.  See  Cal- 
lahan v.  Lou'wville  6  N.  R.  Co.  11  Fed.  Rep.  537. 

2.  With  regard  to  the  second  point,  the  record  shows  that  by  the 
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pleadings  the  case  was  brought  to  an  issue  July  12,  1884,  in  the  cir- 
cuit court  of  the  county  of  Hudson.  The  third  section  of  the  removal 
act  of  March  3,  1875,  requires,  in  order  to  remove  a  suit  from  the 
state  to  the  federal  court,  that  the  petition  for  removal  be  filed  in  the 
state  court  before  or  at  the  term  at  which  the  cause  could  be  first 
tried,  and  before  the  trial  thereof.  Numerous  decisions  have  been 
found  to  the  effect  that  the  clause  "before  or  at  the  term  at  which 
the  cause  could  be  first  tried,"  means  at  the  term  when,  by  the  usual, 
orderly  course  of  practice,  under  the  rules  of  the  court,  the  case  could 
be  set  down  for  trial,  if  an  action  at  law,  or  for  final  hearing,  if  an 
equity  case.  Wanner  v.  Sisson,  28  N.  J.  Eq.  117;  Scott  v.  Clinton  & 
S.  R.  Co.  6  Biss.  529;  Meyer  v.  Norton,  9  Fed.  Rep.  433;  Wheeler  v. 
Ins.  Co.  12  Reporter,  563;  Aldrichv.  Crouch,  10  Fed.  Rep.  305. 

The  practice  act  of  New  Jersey,  §  167,  enacts  that  every  cause  shall 
be  tried  at  the  next  term  after  issue  joined.  In  this  case,  the  next 
term  after  issue  joined  was  the  September  term  of  the  Hudson  county 
circuit.  It  is  true  that  the  April  term  was  still  open,  and  that  section 
168  of  the  practice  act  authorizes  notice  of  trial  to  be  given  for  a  day 
in  term  if  the  oause  is  not  at  issue  in  season  to  be  noticed  for  the  first 
day  of  the  term ;  but  that  is  not  the  ordinary  or  orderly  method  of 
procedure.  It  only  makes  provision  for  a  special  case,  which  the 
parties  are  not  obliged  to  avail  themselves  of.  The  cause  was  set 
down  for  trial  at  the  next  term  after  issue  joined,  to- wit,  the  Septem- 
ber term,  according  to  the  requirements  of  the  law  and  the  rules  of 
court.  At  the  opening  of  the  term,  the  court,  according  to  custom, 
assigned  a  day  certain  for  the  trial,  to-wit,  October  1, 1884,  and  before 
the  arrival  of  that  day  the  parties  agreed  to  a  continuance  to  the  six- 
teenth of  October  to  suit  their  personal  convenience.  On  the  fifteenth 
of  October,  and  without  the  interference  of  the  parties,  the  judge  of 
the  court  announced  that  he  would  not  be  able  to  hear  any  more  jury 
eases  at  the  pending  term,  and,  in  consequence  of  this,  the  cause  stood 
over  until  the  next  term  of  the  court.  On  the  following  day,  and  while 
the  term  of  the  court  was  still  running,  the  petition  for  removal  was 
filed,  and  the  removal  effected. 

We  think  that  the  act  under  consideration  gave  to  the  petitioner 
until  the  end  of  the  September  term,  and  before  the  trial,  to  remove 
the  cause,  and  that  the  defendant  corporation  made  application  in 
time.    The  motion  to  remand  must  be  denied. 
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Sutherland  v.  Jerbet  City  &  B.  R.  Go. 


[Oirtuit  Court,  D.  New  Jertey.   November  4, 1884.) 


1.  Removal  of  Cause — Time  of  Application — Verdict  Set  Aside,  ahd  Vb- 

nikb  db  Novo  Awarded. 

Where  a  verdict  rendered  in  a  state  court  has  been  set  aside  by  an  appellate 
court,  and  a  venire  de  novo  awarded,  the  case  may  be  removed  to  the  circuit 
court. 

2.  Same— Rev.  St.  S  639,  Ol.  3— Affidavit  of  Local  Prejudice. 

Where  a  case  is  removed  under  the  provisions  of  the  third  clause  of  section 
639  of  the  Revised  Statutes,  and  no  affidavit  of  prejudice  or  local  influence  is 
filed,  although  the  petition  contains  the  allegation  that  the  petitioner  "has 
reason  to  believe  and  does  believe  that,  from  local  prejudice  or  local  influence, 
he  will  not  be  able  to  secure  justice,"  and  to  such  petition  is  appended  the 
affidavit  of  the  petitioner  that  "he  has  read  the  petition  and  knows  its  con- 
tents, and  that  the  facts  therein  stated  are  true,"  the  circuit  court  acquires  no 
jurisdiction  of  the  case,  and  it  will  be  remanded  to  the  state  court. 
8.  Same— Form  of  Affidavit. 

Where  the  affidavit  omits  a  recital  as  to  the  official  character  of  the  officer 
before  whom  it  is  made,  and  the  state  law  requires  such  recital  to  render  it 
valid,  the  omission  is  fatal. 
4.  Bamb— -Grounds  of  Affiant's  Belief. 

The  affidavit  required  by  the  Revised  Statutes,  f  639,  cl.  3,  need  not  state  the 
grounds  of  affiant's  belief,  nor  in  what  the  prejudice  or  local  influence  con- 
sists, but  must  state  that  he  fears  the  court  will  not  give  him  justice. 

6.  BAMB— SUFFIOrRKOY  OF  BoKD. 

Where  the  condition  of  the  bond  is  what  is  required  by  the  act  of  1875,  and 
not  what  is  required  under  the  act  of  1867,  it  is  not  sufficient  to  entitle  peti- 
tioner to  a  removal  under  the  third  clause  of  section  639  of  the  Revised  Stat- 
utes. 

Motion  to  Remand. 

James  B.  Vrendenburgh,  for  defendant. 

E.  A.  Savage,  for  plaintiff. 

Nixon,  J.  On  the  fifth  of  October,  1882,  William  S.  Sutherland, 
a  citizen  of  the  state  of  New  York,  brought  suit  in  the  supreme  court 
of  the  state  of  New  Jersey  against  the  Jersey  City  &  Bergen  Railroad 
Company,  a  corporation  created  by  the  last-named  state,  to  recover 
damages  for  alleged  injuries  sustained  by  him  while  a  passenger  on 
one  of  the  cars  of  the  company.  The  case  was  tried  on  the  twenty- 
second  of  December,  1882,  in  the  circuit  court  of  the  county  of  Hud- 
son, and  a  verdict  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$15,000.  On  proper  proceedings  had  for  the  purpose,  the  supreme 
court  of  the  state,  at  the  last  June  term,  set  aside  the  verdict,  and 
directed  a  venire  de  novo  to  issue  for  a  new  trial.  On  the  ninth  of 
September  following,  the  plaintiff  filed  a  petition  in  the  state  court 
and  tendered  a  bond  with  security  for  the  removal  of  the  case  to  this 
court.  At  the  opening  of  the  September  term  the  record  was  duly 
filed  here,  and  a  motion  to  remand  was  made,  by  the  counsel  for  the 
defendant  corporation,  on  the  ground  that  the  steps  required  by  the 
laws  of  the  United  States,  in  order  to  a  removal,  had  not  been  taken. 
The  removal  is  claimed  under  the  provisions  of  the  third  clause  of 
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section  639  of  the  Kevised  Statutes,  (act  of  March  2, 1867,)  which  au- 
thorizes the  removal  of  a  suit  between  a  citizen  of  the  state  in  which 
it  is  brought  and  the  citizen  of  another  state,  on  a  petition  of  the  lat- 
ter, whether  plaintiff  or  defendant,  filed  at  any  time  before  the  trial 
or  final  hearing,  provided  he  makes  and  files  in  the  state  court  an 
affidavit  stating  that  he  has  reason  to  believe,  and  does  believe,  that 
from  prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice 
in  such  state  court. 

The  motion  to  remand,  in  this  case,  is  based  upon  the  petition  and 
the  reoord  sent  up  from  the  state  court.  It  stands  upon  the  papers 
filed,  as  no  evidence  aliunde  has  been  proposed  or  introduced.  If 
these  show,  upon  their  face,  that  this  court  has  jurisdiction,  the  suit 
must  remain  here  for  final  determination,  if  the  requisite  prelimin ay- 
steps  have  been  taken  to  remove  the  same.  Under  all  the  legislation 
of  congress,  until  the  act  of  March  8,  1875,  it  was  the  uniform  prac- 
tice of  the  federal  courts  to  remand  a  oause  when  it  appeared  that 
there  had  not  been  a  substantial  compliance  with  the  provisions  of 
the  law  in  framing  the  petition,  affidavit,  or  bond  required  to  effect- 
uate the  removal.  But  greater  indulgence  has  been  granted  to  par- 
ties under  the  act  of  1875.  It  has  been  frequently  held  that  under 
the  fifth  section  thereof  the  federal  court  may  retain  the  cause  and 
allow  defects  and  irregularities  existing  in  the  petition,  bond,  or  other 
paper  to  be  corrected  where  the  record  shows  that  the  case  is  one  of 
federal  jurisdiction  and  cognizance. 

In  regard  to  the  third  clause  of  section  639  of  the  Revised  Stat- 
utes, under  which  these  proceedings  are  taken,  the  supreme  court  has 
held  (1)  that  the  act  is  constitutional,  {Railway  Co.  v.  Whitton,  13 
Wall.  270 ;)  and  (2)  that  it  is  not  repealed  by  the  subsequent  legis- 
lation of  March  8,  1875.  Amer.  Bible  Society  v.  Grove,  101  U.  S. 
610.  The  orderly  steps  are  for  the  applicant  to  file  his  petition, 
stating  the  grounds  for  removal,  and  offering  therewith  a  bond,  with 
sufficient  security,  conditioned  on  his  entering  in  the  United  States 
circuit  court,  on  the  first  day  of  its  session,  copies  of  the  process 
against  him,  and  of  all  pleadings,  depositions,  testimony,  and  other 
proceedings  in  the  cause.  In  addition  to  the  foregoing  he  must  make 
and  file  in  the  state  court  an  affidavit  of  prejudice  or  local  influence. 
As  it  is  this  affidavit  which  imparts  vitality  to  the  whole  proceeding, 
it  is  important  that  it  should  contain  everything  that  is  required  by 
the  statute. 

In  the  argument,  on  the  motion  to  remand,  the  counsel  for  the  de- 
fendant corporation  insisted  that  the  affidavit  filed  in  the  state  court 
was  defective  (1)  because  it  contained  no  recital  in  the  jurat  that  he 
was  a  notary  public,  and  (2)  because  the  body  of  the  affidavit  did  not 
include  the  facts  required  by  the  statute  to  be  sworn  to.  It  was  fur- 
ther claimed  that  the  bond  was  defective.  The  petition  set  forth  the 
proper  averments  to  give  jurisdiction  to  the  federal  court,  to- wit,  that 
the  petitioner  had  commenced  a  suit  in  the  supreme  oourt  of  the  state 
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of  New  Jersey  ,*  that  said  action  was  then  pending  and  had  not  been 
finally  heard  or  tried;  that  it  involved  a  sum  in  dispute  more  than 
$5,000,  exclusive  of  costs ;  that  the  plaintiff  and  the  defendant  corpora- 
tion were  at  the  commencement  of  the  suit, (  and  still  were,  citizens 
of  different  states — the  plaintiff  being  and  having  been  a  citizen  of  New 
York,  and  the  defendant  a  citizen  of  New  Jersey;  and  that  the  peti- 
tioner had  made  and  filed  with  the  petition  a  bond  with  good  and 
sufficient  security,  as  provided  by  law,  for  his  entering  in  the  circuit 
court,  on  the  first  day  of  its  next  session,  a  copy  of  the  record  in  said 
suit,  and  for  paying  all  costs  that  might  be  awarded  if  said  court 
should  hold  that  the  suit  was  wrongfully  transferred  thereto.  No  affi- 
davit of  prejudice  or  local  influence  was  filed,  but  the  petition  con- 
tained the  allegation  that  the  petitioner  "has  reason  to  believe,  and 
does  believe,  that  from  prejudice  or  local  influence  he  will  not  be  able 
to  secure  justice  by  reason  6f  such  prejudice  or  local  influence."  To 
this  is  appended  the  affidavit  of  the  petitioner,  which,  for  reasons  that 
will  hereafter  appear,  we  quote  verbatim. 

"State  of  Neio  York,  Rensselaer  County — ss. :  William  S.  Sutherland,  being 
duly  sworn,  says  he  is  the  petitioner  named  in  the  above  petition,  and  who 
signed  the  same ;  that  he  has  read  the  same  and  knows  its  contents,  and  that 
the  facts  therein  stated  are  true.  William  S.  Sutherland. 

"Sworn  and  subscribed  to  before  me  this  twenty-second  day  of  July,  1884. 
[l.  s.]      "Wm.  Shaw,  Notary  Public,  Renss.  Co.,  N.  Y." 

The  law  does  not  require  that  the  petition,  or  any  of  the  facts 
therein  stated,  should  be  verified  by  oath ;  but  it  does  require  that 
before  any  case  can  be  removed  on  the  ground  of  prejudice  or  local 
influence  in  the  state  court  ah  affidavit  shall  be  made  in  said  court, 
affirming  the  belief  of  the  affiant  that  it  exists.  Is  such  an  affidavit, 
thus  taken,  and  simply  swearing  that  the  fats  stated  in  the  petition 
are  true,  a  sufficient  compliance  with  the  requirements  of  the  law? 
We  think  not. 

1.  It  is  taken  in  a  foreign  jurisdiction,  to  be  used  in  a  state  court 
of  New  Jersey,  and  yet  it  does  not  observe  the  express  provisions  of  the 
law  of  New  Jersey  in  such  oases.  The  fifth  section  of  the  "Act  rela- 
tive to  oaths  and  affidavits"  (Rev.  St.  N.  J.  740)  provides,  "that  any 
oath,  affirmation,  or  affidavit,  required  or  authorized  to  be  taken  in 
any  suit  or  legal  proceeding  in  this  state,  when  taken  out  of  the 
state,  may  be  taken  before  any  notary  public,  *  *  *  and  a  re- 
cital that  he  is  such  notary  public  in  the  jurat  or  certificate  of  such 
oath  or  affidavit,  and  his  official  designation  affixed  to  his  signature, 
and  attested  under  his  official  seal,  shall  be  sufficient  proof  that  the 
person  before  whom  the  same  is  taken  is  such  notary."  No  such 
recital  in  the  jurat  is  found  here,  and  the  omission  has  been  held  to 
be  fatal.    See  Botcen  v.  Chase,  7  Blatchf.  255. 

2.  But  if  the  affidavit  had  been  so  verified  that  it  could  be  used  in 
the  state  court,  it  does  not  contain  what  the  removal  act  requires.  It 
merely  states  that  the  affiant  knows  the  contents  of  his  petition,  and 
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that  the  facts  therein  stated  are  true.  The  principal  fact  upon  which 
the  validity  of  the  proceeding  depends,  to-wit,  his  belief  that  preju- 
dice and  local  influence  will  hinder  his  obtaining  justice  in  the  state 
court,  be  does  not  state  in  his  petition,  and  hence  does  not  even  by 
implication  swear  to  in  his  affidavit.  He  need  not  state  the  grounds 
of  his  belief,  nor  in  what  the  prejudice  or  looal  influence  consists; 
but  the  law  requires  him  to  swear,  and  he  ought  to  swear,  that  he 
fears  the  court  will  not  give  him  justice. 

3.  The  bond,  also,  is  defective — not  for  the  reason  assigned  in  the 
argument,  that  it  contained  no  witnesses  to  the  signatures.  These 
are  required,  not  to  give  the  bond  validity,  but  to  facilitate  the  proof 
of  its  proper  execution.  But  the  condition  of  the  bond  is  what  is  re- 
quired by  the  act  of  1875,  and  not  what  is  required  by  the  act  of  1867. 
A  cursory  examination  of  the  two  statutes  will  show  that  they  are 
quite  different,  and  that  the  one  cannot  be  substituted  for  the  other. 
We  think  that  the  motion  to  remand  must  prevail.  But  for  these 
defects,  the  case  of  Insurance  Co,  v.  Dunn,  19  Wall.  214,  would  be 
sufficient  authority  for  the  petitioner  to  remove  the  suit  after  a  trial 
and  verdict,  which  has  been  set  aside  by  an  appellate  court,  and  a, 
venire  de  novo  awarded. 


Fraudulent  Conveyance  —  Preferences—  Injunction — Lis  Pendens— Vir- 
ginia Statute. 

An  insolvent  merchant  of  Itichmond,  Virginia,  in  consideration  of  exten- 
sions by  a  creditor,  promises  that  he  will  give  no  preferences  against  the 
creditor.  The  promise  is  made  while  a  secret  deed  of  preference  is  already 
executed.  Finally,  the  insolvent  writes  to  the  creditor,  who  is  afterwards 
complainant,  asking  the  withdrawal  from  bank  of  a  note  about  to  fall  due,  and 
repeats  the  promise  that  no  preference  will  be  given  against  him,  and  the  note 
is  withdrawn ;  yet,  in  a  few  days,  the  insolvent  makos  a  deed  giving  a  large 
preference  against  complainant.  This  deed  is  not  recorded,  and  the  insolvent' 
merchant  continues  his  business  with  open  doors.  The  complainant,  hearing 
by  some  means  of  this  deed,  riled  his  bill,  charging  fraud  as  to  himself  on  the 
facts,  alleging  that  the  deed  is  not  recorded,  and  is  null  and  void  under  the 
laws  of  Virginia,  as  against  creditors,  until  recorded;  asking  an  injunction 
against  all  interference  with  the  goods  of  the  insolvent,  and  that  the  marshal 
may  take  immediate  possession  of  the  goods.  This  order  was  granted,  and  at 
a  subsequent  date  a  receiver  was  appointed.  The  marshal  took  possession 
of  the  goods,  and  afterwards,  on  the  same  day,  the  deed  was  recorded.  Held, 
that  the  deed  waa  fraudulent  as  to  complainant,  and  as  to  all  creditors,  and 
must  be  set  aside  as  to  the  preferred  creditor,  whether  he  had  a  knowledge  of 
the  fraud  or  not.  Held  that,  under  the  statutes  of  Virginia,  the  order  of 
injunction  and  seizure  was  proper,  and  that  the  lit  pendent  of  the  complainant 
creditor  took  precedence  of  and  invalidated  the  recording  of  the  deed  as  to 
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In  Chanoery. 

These  two  eases  are  practically  one,  and  in  what  follows  particu- 
lar mention  will  be  made  only  of  the  first  case  named.  Besides  these 
two  bills,  creditors'  petitions  have  been  filed  by  Walsh  &  Kellogg; 
Gottsohalk  &  Co. ;  Charles  H.  Boss  &  Co. ;  J.  Hayes  &  Co.;  Griffiths, 
Curtis  &  Co.;  Charles  Ewan  &  Co. ;  W.  W.  Johnson  &  Co.;  and  Mad- 
dux, Hobart  &  Co., — all  wholesale  liquor  dealers.  , 

On  the  tenth  of  January,  1883,  this  court,  then  sitting  in  Alexan- 
dria, on  the  bill  first  exhibited  in  this  cause,  made  an  order  assum- 
ing custody  of  the  goods,  chattels,  effects,  and  property  of  E.  Court- 
ney Jenkins  &  Co.,  of  Richmond,  including  the  books  of  account,  and 
all  bonds,  bills,  notes,  and  other  evidences  of  debt  due  the  house,  and 
restraining  the  defendants  and  all  other  persons  from  interfering 
with  the  property,  books,  and  claims  thus  taken  into  custody.  The 
marshal  executed  this  order  early  on  the  morning  of  the  eleventh  of 
January.  The  evidence  subsequently  taken  discloses  that  the  firm  of 
E.  Courtney  Jenkins  &  Co.  consisted  alone  of  E.  Courtney  Jenkins, 
individually.  In  all  that  follows  the  firm  name  will  be  disregarded; 
the  defendant  will  be  designated  as  E.  C.  Jenkins  simply.  The  evi- 
dence also  discloses  the  following  facts : 

The  defendant  had  been  insolvent  for  several  years,  and  was  then 
insolvent.  His  books  showed  liabilities  to  the  amount  of  $73,000, 
and  assets  estimated  at  less  than  $50,000.  These  assets  have  been 
subsequently  sold  and  collected  with  care  and  diligence,  and  have 
produced  only  about  $25,000.  When  these  proceedings  commenced, 
the  defendant  had  made  two  deeds  of  assignment,  neither  of  which 
had  been  put  on  record,  and  both  of  which  were  still  in  the  hands  of 
their  grantees  as  subsisting  deeds.  One  of  these  deeds  had  been  exe- 
cuted on  the  sixth  day  of  October,  1881.  In  it,  E.  C.  Jenkins — after 
reciting  that  George  Gibson,  of  Richmond,  and  Joseph  W.  Jenkins,  of 
Baltimore,  had,  for  the  purpose  of  enabling  him  to  conduct  his  busi- 
ness, indorsed  numerous  negotiable  notes  of  his,  and  had  promised 
and  agreed  to  renew  these  indorsements,  and  to  indorse  other  notes, 
for  the  purpose  of  enabling  him  to  go  on  with  his  business,  if  he  would 
fully  secure  them  from  risk,  liability,  and  loss  on  account  thereof — 
conveyed  to  John  G.  Spotts,  as  trustee,  all  the  goods,  wares,  and  mer- 
chandise then  in  the  store-house  in  Richmond  occupied  by  E.  C.  Jen- 
kins, and  all  goods,  wares,  and  merchandise  that  should  thereafter 
be  brought  upon  said  premises  by  the  said  E.  C.  Jenkins,  or  upon 
any  other  premises  in  Richmond  occupied  by  said  Jenkins  in  his 
business;  also  all  goods,  wares,  and  merchandise,  especially  wines 
and  liquors,  of  every  description,  that  were  then  or  should  be  there- 
after standing  in  the  name  of  said  Jenkins  in  any  warehouse,  or  be 
in  transitu  therefrom  in  the  state  of  Virginia  or  any  state  of  the 
United  States, — upon  trust  that  the  trustees  should  permit  the  said 
Jenkins  to  remain  in  possession  of  the  property  conveyed,  and  to  use 
and  dispose  of  it  in  carrying  on  his  business  until  default,  etc.,  and 
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upon  default  then  to  sell,  etc.,  and  out  of  the  proceeds  of  sale  to  pay 
all  notes  then  under  indorsement  or  that  should  be  indorsed  by 
George  Gibson,  and  also  all  notes  indorsed  or  that  should  be  indorsed 
by  Joseph  W.  Jenkins;  and  also  three  certain  notes  of  said  E.  G. 
Jenkins  held  by  Joseph  W.  Jenkins,  aggregating  in  amount  the  sum 
of  $5,443 ;  and,  after  paying  all  said  notes  in  full,  then  to  pay  all 
general  creditors  of  said  E.  G.  Jenkins  pro  rata;  and  if  anything 
should  remain,  then  to  pay  the  same  to  said  E.  G.  Jenkins.  This 
deed  was  executed  in  duplicate,  and  one  copy  of  it  given  to  the  coun- 
sel of  George  Gibson,  Mr.  John  Dunlop,  who  was  also,  as  to  tbe  draw- 
ing  of  the  deed,  counsel  o£  E.  C.  Jenkins.  The  other  copy  was  given 
to  Joseph  W.  Jenkins,  a  citizen  and  resident  of  Baltimore.  At  the 
time  of  the  execution  of  this  deed  George  Gibson  was  indorser  for 
E.  G.  Jenkins  to  the  amount  of  about  $12,000;  and  Joseph  W.  Jen- 
kins was  indorser  to  the  amount  of  about  $5,000,  arid  was  holder  be- 
sides of  the  three  notes  for  the  aggregate  of  $5,443  before  mentioned. 

E.  G.  Jenkins  remained  in  possession  of  all  the  goods  and  stock  in 
trade  which  he  had  on  hand  at  the  date  of  this  deed,  and  continued 
to  do  so,  and  to  buy  and  sell  and  oarry  on  business  in  his  firm  name 
as  if  no  deed  had  been  executed. 

John  G.  Spotts,  the  trustee  named  in  this  deed,  was  the  business 
partner  of  George  Gibson,  and  the  places  of  business  of  Spotts  & 
Gibson  and  of  E.  C.  Jenkins  &  Go.  were  adjoining  tenements  in 
Richmond.  John  G.  Spotts  was  not  informed  of  the  existence  of 
the  deed  either  by  E.  C.  Jenkins,  or  by  George  Gibson,  or  by  John 
Dunlop,  counsel  of  Gibson  and  of  E.  G.  Jenkins,  the  custodian  of 
Gibson's  copy  of  the  deed.  John  G.  Spotts  did  not  know  of  the  ex- 
istence of  the  deed  until  the  tenth  of  January,  1883,  after  the  pro- 
ceedings in  this  suit  had  been  commenced.  He  then  was  made 
aware  of  its  existence  by  receiving  from  Joseph  W.  Jenkins,  in  Balti-  • 
more,  a  letter  inclosing  his  copy  of  the  deed,  and  requesting  him  to 
record  it  at  once.  When  he  received  this  letter  Spotts  went  to  Mr. 
John  Dunlop  and  showed  him  the  letter  of  Joseph  W.  Jenkins,  and 
left  the  deed  with  him.    This  deed  was  never  recorded. 

In  the  winter  following  the  execution  of  the  said  deed  of  October  6, 
1881-, — that  is  to  say,  in  February,  1882, — E.  C.  Jenkins,  being  under 
embarrassment,  solicited  and  obtained  an  extension  of  notes  falling 
due  to  the  Mill  Greek  Distillery  Company,  complainants,  and  to  the 
house  of  Maddux,  Hobart  &  Go.,  petitioners  in  this  cause.  These 
notes  amounted  in  the  aggregate  to  about  $7,000.  The  extension  was 
granted  on  a  promise  by  E.  C.  Jenkins,  that,  if  anything  should  hap- 
pen-to him,  he  would  secure  these  houses  in  the  first  class  of  pre- 
ferred creditors.  In  the  early  part  of  December,  1882,  E.  C.  Jenkins 
solicited  and  obtained  from  Shufeldt  <fe  Co.,  complainants,  to  whom 
he  owed  about  $4,000,  an  extension  of  notes  on  a  like  promise.  The 
evidence  shows  that  George  Gibson  advised  or  was  aware  of  the  ob- 
tainment  of  these  extensions,  but  does  not  show  positively  that  he 
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advised  or  was  aware  of  the  promise  which  was  made  by  E.  C. 
Jenkins  in  connection  with  them. 

Mr.  Boudar,  an  expert  in  book-keeping,  who,  tinder  an  order  of 
this  court,  has  made  examination  of  the  business  of  E.  C.  Jenkins 
&  Co.,  as  shown  by  his  books,  reports  that  the  house  was  behind 
on  December  31,  1880,  in  liabilities  over  assets,  to  the  amount  of 
$11,196;  that  the  excess  on  December  31,  1881,  was  $16,249;  and 
that  at  the  close  of  1882  it  was  $18,252.  In  the  period  between 
October,  1881,  and  January,  1883,  the  indorsements  of  George  Gib- 
son for  the  house  had  increased  from  About  $12,000  to  $21,700. 
Those  of  Joseph  W.  Jenkins  had  diminished  from  about  $5,000  to 
about  $2,000. 

On  the  twenty-sixth  of  December,  1882,  Mr.  John  Dunlop,  the 
counsel  of  Gibson,  who  had  drafted  the  deed  of  October  6, 1881,  and 
who  held  George  Gibson's  copy  of  it,  after  oral  conference  with  E.  C. 
Jenkins,  wrote  and  delivered  him  the  following  letter : 

"No.  1003  Bank  Street,  Richmond,  Va.,  December  26,  1882. 
"My  Dear  Sir:  You  will  have  heard  of  the  recent  death  of  Mr.  Bennett 
Dashiell,  who  was  for  so  many  years  the  confidential  friend  and  clerk  of  Mr. 
George  Gibson.  Owing  to  Mr.  Dashiell's  death  I  am  obliged  to  ask  you  to 
execute  a  trust  deed  to  secure  Mr.  Gibson  as  your  accommodation  indorser 
on  notes  indorsed  now  by  him  for  you.  It  is  with  great  regret  that  Mr. 
Gibson  now  makes,  through  me,  his  counsel,  this  request  of  you ;  especially 
as  your  business  promises  so  well  at  present,  and  Mr.  Gibson  would  be  the 
last  person  to  affect,  in  any  way  injuriously,  your  credit.  But  Mr.  Gibson's 
own  health  has  not  been  very  good  of  late,  and  the  death  of  Mr.  Dashiell 
makes  him  feel  the  necessity  of  closing  up  all  matters  outside  of  the  firm  of 
Spotts  &  Gibson.  I  unite  with  him  in  his  great  regrets,  and  remain,  very 
sincerely,  yours, 

[Signed]  "John  Dunlop. 

"E.  Courtney  Jenkins  &•  Co.,  Richmond,  Va." 

Three  days  afterwards,  E.  C.  Jenkins  wrote  to  the  complainants 
the  following  letter : 

"Office  of  E.  Courtney  Jenkins  &  Co., 
"113  South  Fourteenth  street, 

"Richmond,  Va.,  Dec.  29,  1882. 
"Mess.  H.  H.  Shtifehlt  &  Co.,  Chicago,  III.— Dear  Sirs:  Will  you  be 
kind  enough  to  telegraph  bank  here  to  hold,  or  return  to  you  without  protest, 
our  note  falling  due  on  January  1st,  (payable  according  "to  state  law  here  on 
the  2d,)  for  8863 V  A  most  unexpected  demand,  occasioned  by  the  misfortune 
of  a  relative,  compels  us  temporarily  to  ask  this  indulgence  of  all  our  credit- 
ors ;  but  we  can  show  a  statement  which  we  hope  wiU  be  satisfactory  to  all 
concerned,  and  you  will  hear  from  us,  either  in  person  or  by  letter,  at  earliest 
possible  moment.  Meantime,  we  only  ask  your  confidence,  and  assure  you 
that  our  intentions  are  honest  to  all  parties,  without  preferences,  and*  we 
believe  we  run  establish  this  fact  to  your  entire  satisfaction.  Regretting  the 
necessity  that  occasions  this  request,  and  trusting  that  you  will  give  us  kind- 
est consideration,  we  are. 

"Very  respectfully,  yours,  E.  Courtney  Jenkins  &  Co." 
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And  on  the  snoceeding  day  E.  C.  Jenkins  wrote  a  letter,  of  which 
the  following  is  a  material  part : 

"Office  of  E.  Courtney  Jenkins  &  Co., 
"113  South  Fourteenth  Street, 
.  "Richmond,  Va.,  Jan.  8.  1883. 

uMea8.  H.  H.  Shufeldt  &  Co.,  Chicago,  III.— Dear  Sirs:  On  twenty-sixth 
December  we  received  communication,  of  which  we  inclose  copy,  from  Mr. 
Jobn  Dunlop,  of  this  city.  On  receipt  thereof  we  urged  upon  Mr.  Dnnlop 
(who  is  our  personal  friend  and  at  times  business  counsel)  that  the  execu- 
tion of  such  a  deed,  without  previous  consultation  with  our  general  creditors, 
would  be  very  damaging  to  our  future  credit,  and  that  we  had  rather  make  a 
deed  not  preferring  Mr.  Gibson,  but  allowing  equal  distribution  pro  rata  for 
all  concerned  We  endeavored  by  delay  and  by  personal  appeal  to  effect  this, 
and  we  meantime  addressed  letters  to  our  several  creditors  interested,  asking 
them  to  protect  or  to  recall  notes  falling  due  in  the  interval  between  Decem- 
ber 26th  and  January  10th,  hoping  that  by  the  latter  date  we  might  be  able 
to  make  some  arrangement  which  would  permit  our  active  continuation  of 
business  and  redemption  of  paper  on  which  we  had  asked  extension;  and,  as 
he  has  never  realized  a  cent  from  the  continued  indorsement  given  us,  but 
has  been  actuated  solely  by  the  kindest  motives,  we  have  felt  compelled  to 
submit  to  his  request.  We  shall,  by  early  mail,  send  you  sworn  statement 
of  our  assets  and  liabilities,  and  now  write  to  request  on  behalf  of  the  trustee, 
Mr.  Irwin  Watkins,  our  book-keeper  for  years  past,  that  you  will  attend  in 
person,  if  possible,  or  otherwise  by  proxy,  a  general  meeting  of  our  creditors, 
to  be  held  here  in  our  office,  on  eleventh  in.it. ,  (Thursday  of  next  week.)  We  be- 
lieve we  can  then  satisfy  you  that  this  unexpected  condition  of  affairs  is  the 
result  of  sheer  misfortune,  which  will  leave  us  penniless,  unless,  should  con- 
sideration be  shown,  we  may  yet  hold  and  control  our  established  trade,  which 
has  amounted  to  from  $100,000  to  $125,000  per  annum.  Under  present  ex- 
hibit of  our  condition,  however,  we  honestly  assert  that  we  would  not  pre- 
sume to  ask  any  credit  whatever  until  all  our  creditors  are  convinced  that 
our  failure  has  been  as  great  a  loss  to  us  as  to  them.    *   *  * 

"Very  truly  yours,  E.  C.  Jenkins  A  Co." 

Letters  similar  to  the  last  were  written  to  other,  and  probably 
to  all  the  principal,  creditors  of  the  house. 

On  the  fifth  of  January,  1883,  E.  C.  Jenkins  executed  a  trust  deed 
to  Irwin  Watkins,  who  was  his  principal  clerk  and  his  book-keeper, 
as  trustee,  in  which  were  described,  as  parties  of  the  third  part,  "the 
several  persons,  being  bona  fide  creditors  of  the  said  E.  C.  Jenkins, 
who  shall  have  executed  and  acknowledged  this  deed  within  60  days 
from  the  date  thereof;"  and  which  required  of  these  creditors  so 
signing,  "in  consideration  .of  the  assignment  [required  by  the  deed] 
made  for  himself,  and  every  one  of  them  for  themselves,  respect- 
ively, [to  covenant  that  he]  doth  hereby  accept  and  take  the  property 
hereinbefore  assigned  and  conveyed  to  said  trustee  for  them,  respect- 
ively, in  full  payment,  satisfaction,  and  discharge  of  all  their  respect- 
ive claims  and  demands  against  the  said  E.  G.  Jenkins,  and  doth  by 
these  presents  relinquish,  exonerate,  discharge,  and  forever  quitclaim 
to  the  said  E.  0.  Jenkins"  all  claims  and  demands  forever.  The 
deed,  after  reciting  that,  whereas,  George  Gibson,  Wm.  F.  Jenkins, 
of  Richmond,  Joseph  W.  Jenkins,  of  Baltimore,  and  the  house  of 
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Jenkins  Brothers,  of  Richmond,  had  largely  indorsed  for  E.  G. 
Jenkins  to  enable  him  to  carry  on  his  business,  and  E.  C.  Jenkins 
has  become  embarrassed,  and  deems  it  necessary  to  make  an  assign- 
ment, goes  on  to  convey  to  Irwin  Watkins  all  the  goods,  wares, 
and  merchandise,  especially  all  the  wines  and  liquors,  and  all  office 
and  store  furniture  and  fixtures,  now  on  the  premises  known  as  No. 
113  South  Fourteenth  street,  in  the  city  of  Richmond,  and  also  all 
goods,  wares,  and  merchandise  of  every  description  that  may  now  be 
standing  in  the  name  of  said  E.  C.  Jenkins,  or  of  E.  G.  Jenkins  &  Go., 
in  the  state  of  Virginia,  or  elsewhere  in  the  United  States,  in  transitu, 
or  in  any  bonded  or  other  warehouse;  and  also  all  bonds,  bills,  notes, 
securities,  and  vouchers,  for  or  affecting  the  payment  of  money  be- 
longing to  or  held  by  the  said  E.  G.  Jenkins,  on  aocount  of  the  sale  of 
any  goods,  wares,  or  merchandise  sold  by  him  in  or  on  aocount  of 
said  business;  also  all  other  rights,  estate,  interests,  property,  claims, 
and  demands  of  money  now  due  or  to  become  due,  of  what  nature  or 
kind  soever,  in  or  on  aocount  of  said  business  of  distillers'  agent  and 
wholesale  liquor  dealer,  and  all  rights,  interests,  property,  claims,  and 
demands  that  said  E.  G.  Jenkins  may  have  against  Wm.  F.  Jenkins 
andvthe  firm  of  Baldwin,  Jenkins,  etc.,  and  that  he  may  have  by 
reason  of  any  trust  deed  given  by  Wm.  F.  Jenkins  to  secure  three 
certain  negotiable  notes  described,  and.  stated  to  have  been  drawn 
by  E.  C.  Jenkins  to  accommodate  Wm.  F.  Jenkins  and  indorsed  by 
the  latter,  amounting  in  the  aggregate  to  $5,443.  The  conveyance 
is  in  trust  to  collect,  sue  for,  demand,  receive,  and  recover  all  debts 
and  demands  due  said  E.  G.  Jenkins,  and  to  sell  and  dispose  of,  at 
public  auction  or  otherwise,  all  goods,  wares,  merchandise,  and  other 
property  conveyed  by  the  trust  deed ;  and  after  paying  oosts,  expenses, 
rents,  taxes,  salary  of  book-keeper,  commissions  of  trustee,  wages  of 
servants,  and  for  goods  in  transitu,  shall  pay  and  distribute  the  resi- 
due of  proceeds  of  sales  and  collections  in  the  following  order,  to-wit : 
To  the  payment — (1)  Of  all  notes  indorsed  by  George  Gibson  in  full, 
as  well  those  due  as  those  becoming  due.  (2)  Of  all  money  now  due 
said  George  Gibson  or  others  on  account  of  any  loan  or  advance 
made  to  said  E.  G.  Jenkins  to  enable  him  to  carry  on  his  business. 
(3)  Of  all  notes  indorsed  by  said  Wm.  F.  Jenkins  for  E.  C.  Jenkins 
now  due  or  hereafter  to  become  due,  believed  to  amount  to  $6,000; 
but  this  preference  not  to  include  the  three  notes  before  mentioned, 
aggregating  $5,443.  (4)  Of  all  notes  indorsed  by  Joseph  W.  Jen- 
kins, believed  to  amount  to  $2,500.  (5)  Of  all  notes  indorsed  by  Jen- 
kins &  Bros.,  believed  to  amount  to  $4,000.  (6)  And  the  balance  of 
said  proceeds  to  be  applied  to  the  payment  of  all  claims  o£  other 
creditors  who  shall  come  in  and  execute  this  deed  within  60  days 
from  the  date  thereof,  pro  rata,  in  proportion  to  the  amount  due  to 
each  of  said  general  creditors,  which  payment  is  to  be  a  full  dis- 
charge of  said  E.  G.  Jenkins  from  the  claims  of  the  said  general 
creditors. 
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This  deed  does  not  purport  to  convey  anything  but  the  property, 
ohoses  in  action,  etc.,  belonging  to  E.  C.  Jenkins,  as  embraced  in  his 
business,  as  distillers'  agent  and  wholesale  liquor  dealer.  It  does 
not  purport  to  convey  and  does  not  convey  any  property  owned  and 
held  by  bimself  as  an  individual.  But  the  evidence  shows  that  he 
owned  no  property  disconnected  with  his  business  except  a  small 
quantity  of  household  furniture.  It  shows,  however,  that  at  the  time 
of  executing  the  deed  of  January  5,  1883,  he  took  out  of  his  cash  in 
business  the  sum  of  $500;  that  on  January  6th  he  loaned  the  busi- 
ness $200-;  and  that  on  the  10th  this  latter  sum  was  returned  to  him. 

The  evidence  shows  that,  notwithstanding  the  clause  in  the  deed 
of  January,  1883,  preferring  in  the  second  class  of  debts  money  due 
George  Gibson  or  others  "on  account  of  any  loan  or  advance,"  no 
money  was,  in  fact,  due  to  Gibson  on  loan. 

There  is  no  evidence  to  show  that  George  Gibson  personally  au- 
thorized E.  C.  Jenkins,  after  the  execution  of  the  deed  of  January  5, 
1883,  to  go  on  with  his  business,  or  knew,  what  was  a  faot,  that  he 
did  go  on  with  his  business  as  if  the  deed  had  not  been  made  ,*-  but 
the  evidence  shows  that  Mr.  John  Dunlop,  the  counsel  of  George 
Gibson,  who  had  custody  of  the'  deed,  was  cognizant  of  and  did  not 
expressly  object  to  this  conduct.  The  deed  of  October  6,  1881,  was 
never  recorded,  and  was  in  the  possession  of  Mr.  John  Dunlop,  under 
a  demand  from  Joseph  W.  Jenkins  that  it  should  be  recorded,  when 
the  proceedings  in  this  suit  were  commenced.  The  deed  of  January 
5,  1883,  was  not  put  upon  record  until  after  the  commencement  of 
these  proceedings,  after  the  seizure  of  the  effects  of  E.  C.  Jenkins  by 
the  marshal  under  the  order  of  the  court,  made  on  the  tenth  of  Janu- 
ary, and  after  the  meeting  of  creditors  called  by  the  circular  letters  of 
the  third  of  January  had  convened.  It  was  put  upon  record  after  1 
o'clock  p.  u.  of  the  eleventh  of  January,  1883.  Prom  and  after  the 
fifth  to  the  eleventh  of  January,  1883,  when  the  marshal  took  custody, 
the  business  of  the  house  went  on  as  if  there  had  been  no  deed. 
George  Gibson's  indorsements  for  E.  G.  Jenkins  were  made  in  mere 
friendship,  and  for  no  consideration  cognizable  in  law.  Mr.  John 
Dunlop,  counsel  for  George  Gibson,  and  custodian  for  him  of  both 
deeds,  was  the  draughtsman  of  both  deeds. 

The  two  deeds  differed  in  one  respeot.  Both  conveyed  the  goods, 
wares,  merchandise,  wines,  and  liquors,  as  well  those  on  hand  as 
those  to  be  reoeived  in  the  course  of  business;  but  only  the  latter 
deed,  that  of  January,  1883,  conveyed  also  the  accounts,  bills,  and 
ohoses  in  action  generally. 

Amid  the  state  of  facts  thus  set  forth,  most  of  them  unknown  at 
the  time'  to  complainants  and  the  court,  the  first  bill  in  this  suit  was 
presented  to  the  district  judge.  This  original  bill  recited  the  con- 
tents of  the  letter  of  E.  C.  Jenkins  to  Shufeldt  <fc  Co.,  of  the  twenty- 
ninth  of  December,  1882,  in  which  the  latter  were  requested  to  with- 
hold from  protest  a  note  of  the  former  for  $863.20,  about  to  fall  due  on 
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the  second  of  January,  and  in  which  promise  was  made  that  no  pref- 
erence would  be  given.  It  alleged  that  the  note  was  withheld  on  the 
faith  of  that  promise.  It  recited  the  contents  of  E.  G.  Jenkins'  let- 
ter to  complainants  of  the  third  of  January,  1883,  in  which  Jenkins 
stated  that  a  deed  of  trust  preferring  George  Gibson  had  been  de- 
manded by  Gibson,  and  had  been  executed  to  Irwin  Watkins  as 
trustee,  and  in  which  the  letter  of  John  Dunlop  to  Jenkins,  of  the 
twenty-sixth  of  December,  1882,  was  referred  to,  and  a  copy  of  it  was 
inclosed,  and  in  which  it  was  stated  that  the  creditors  of  Jenkins  were 
invited  to  meet  in  Richmond.  The  bill  complained  that  the  promise 
of  J3.  C.  Jenkins  had  been  violated  by  the  execution  of  this  deed,  after 
complainants  had  been  induced  by  the  letter  of  the  twenty -ninth  of  De- 
cember, and  by  the  promise  it  contained,  to  withdraw  from  bank  the 
note  before  mentioned,  and  that  they^had  been  lulled  into  security 
by  the  statements  of  the  said  letter,  and  that  the  execution  of  the 
deed  was  a  fraud  upon  them.  The  bill  charged  that  the  trust  deed, 
though  executed,  had  not  been  pat  upon  record,  and  that  the  bhsiness 
of  the  defendant  Jenkins  was  going  on  as  usual,  at  the  usual  place 
of  business,  with  open  doors.  It  alleged  that  this  continuance  of  the 
business  with  the  deed  held  in  secret  was  a  fraud  upon  the  complain- 
ants and  the  other  creditors,  and  that  the  deed,  in  consequence  of  its 
not  having  been  recorded,  was  null  and  void  as  to  complainants  and 
other  creditors.  It  charged  that,  by  continuing  the  business  after  the 
execution  of  this  deed,  E .  G.  Jenkins  was  exercising  a  power  incom- 
patible with  and  operating  to  defeat  the  purposes  of  any  deed  de- 
signed to  secure  George  Gibson,  and  that  the  deed  was  thereby  void 
as  to  complainants  and  the  other  creditors.  It  charged  that  the  deed 
was  made  to  hinder,  delay,  and  defraud  complainants  and  the  other 
creditors  of  E.  C.  Jenkins. 

The  bill  called  for  an  answer  to  all  its  allegations,  but  waived  oath 
or  affidavit.  It  prayed  for  an  injunction  and'  receiver.  The  court 
made  an  order  directing  the  marshal  to  take  the  goods  and  effects  of 
the  house  into  custody,  and  restraining  the  defendants  and  all  other 
persons  from  interfering  with  them.  In  the  same  order  the  court  set 
the  seventeenth  day  of  January,  1883,  for  hearing  the  motion  for  a  re- 
ceiver and  for  an  injunction.  There  was  afterwards,  to-wit,  on  the 
seventeenth  of  January,  1883,  filed  an  amended  bill  based  on  the  addi- 
tional information  disclosed  by  the  deed  when  recorded.  The  amended 
bill  set  out  that  besides  George  Gibson,  who  was  secured  first  of  all, 
there  were  other  creditors  preferred,  in  different  classes,  and  made 
these  other  persons  defendants.  It  repeated  the  charges  of  the  original 
bill,  and  charged  further  that  the  deed  was  fraudulent  in  that,  with- 
out conveying,  or  purporting  to  convey,  the  whole  of  grantor's  prop- 
erty, it  required  the  general  creditors  of  E.  C.  Jenkins,  within  60 
days,  to  sign  the  deed  acquitting  and  relieving  said  Jenkins  from  all 
liability  to  them.  This  amended  bill  was  filed  before  the  hearing  of 
the  motion  for  a  receiver,  and  was  before  the  court  at  the  hearing. 
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After  full  argument  and  on  numerous  affidavits,  filed  by  complainants 
and  defendants  respectively,  the  court,  on  the  twentieth  of  January, 
appointed  a  receiver,  and  awarded  a  preliminary  injunction  adapted 
to  the  circumstances  of  the  case. 

After  this  order  was  made,  the  evidence  developed  the  existence  of 
the  deed  of  October  6, 1881.  The  complainants  thereupon  filed  a 
second  amended  bill,  reciting  the  facts  connected  with  that  deed,  and 
among  other  things  charged  that,  being  still  a  subsisting  deed,  it 
was  valid  as  between  the  parties  to  it;  that  the  choses  in  action  of 
E.  C.  Jenkins,  which  were  the  proceeds  of  the  property  conveyed  by 
this,  did  not  pass  under  the  second  deed  to  Irwin  Watkins ;  that  the 
deed  was  fraudulent  as  to  complainants  and  other  creditors,  and 
prayed  relief,  etc.  This  last  bill  charges  fraud  by  specific  allegations 
against  George  Gibson  and  Irwin  Watkins. 

John  A.  Coke  and  Edw.  H.  Fitzhugh,  for  complainants. 

H.  H.  Marshal,  Legh  R.  Page,  and  John  Dunlop,  for  defendants. 

The  case  was  heard  before  Bond  and  Hughes,  JJ. 

Bond,  J.  It  is  my  opinion,  from  a  consideration  of  all  the  facts 
proven  in  this  case,  that  the  deed  sought  to  be  set  aside  by  the  bill 
was  made  purposely  to  hinder  and  defraud  creditors,  and  that  it  was 
void  as  to  the  complainants,  whether  recorded  or  not.  My  brother 
Hughes  thinks  that  it  was  also  void  as  to  creditors  because  it  was 
not  recorded,  and,  as  that  is  a  question  of  construction  of  a  Virginia 
statute,  I  propose  to  follow  his  judgment.  But,  in  my  opinion,  the 
defendants  acquired  no  interest  in  the  property  by  virtue  of  the  deed, 
whether  recorded  or  not,  as  against  the  plaintiffs. 

Hughe8,  J.  The  decree  in  this  suit  must  rest,  of  course,  upon  all 
three  of  the  bills,  more  especially  the  two  amended  bills,  and  upon 
the  evidence  taken  in  the  cause.  The  original  bill  may  have  been 
faulty;  the  order  of  court,  given  on  the  tenth  of  January,  1883,  may 
have  been  ill-advised.  Still,  if  the  case  on  the  amended  bills  be  such 
as  to  entitle  complainants  to  a  decree,  they  would  have  it,  despite 
of  the  defects  of  the  original  bill.  I  hold  that  the  deed  of  January  5, 
1883,  is,  in  the  eye  of  the  law,  fraudulent.  It  requires  creditors  to 
release  the  grantor  within  60  days,  and  yet  does  not  on  its  face  pur- 
port to  convey  all  the  grantor's  property  for  their  benefit,  or  give  other 
information  tending  to  enlighten  tbem  in  their  choice.  A  deed  im- 
posing a  release  should  show  upon  its  face  all  that  creditors  ought 
to  know,  {Gordon  v.  Cannon,  18  Grat.  388;)  and  surely  they  have  a 
right  to  be  informed  whether  the  grantor  has  assigned  to  them  all  his 
assets.  The  deed  is  fraudulent  in  law  because  it  did  not  in  fact  con- 
vey all  the  grantor's  property.  The  sum  of  $500  was  withheld,  and 
no  mention  of  the  fact  made  in  the  deed.  A  lot  of  domestic  furniture 
was  also  retained  without  announcement  in  the  deed.  The  law  does 
not  forbid  the  retention  of  a  few  hundred  dollars  by  an  insolvent 
grantor  for  paying  small  debts,  when  circumstances  warrant  the 
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measure,  (Skipwith  v.  Cunningham,  8  Leigh,  271;)  but  the  deed  ought 
not  to  conceal  the  fact,  as  was  done  in  this  case,  from  creditors  whom 
it  requires  to  release.  The  fact  should  be  frankly  stated.  It  is  not 
the  value  of  what  is  retained  that  affects  the  bona  fide*  of  such  a  deed, 
but  the  concealment.  This  is  a  sort  of  fact  that  creditors  who  are 
called  upon  to  release  ought  to  be  candidly  informed  of.  Glauses  re- 
quiring releases  are  hindrances  to  creditors,  and  are  not  favored. 
Armstrong  v.  Byrne,  1  Edw.  Ch.  79,  81. 

This  deed  was  also  rendered  fraudulent  in  the  eyes  of  the  law  by 
the  fact  that  the  business  of  E.  G.  Jenkins  went  on  with  open  doors 
after  its  execution,  and  that  the  contingency  of  being  allowed  to  go 
on  permanently  by  the  creditors  was  in  this  way  anticipated  by  the 
grantor.  It  was  a  proceeding  tending  to  coerce  creditors  into  terms; 
for  they  might  feel  apprehensive  that  in  the  interval  between  the  ex- 
ecution of  the  deed  and  the  day  of  their  meeting  so  many  of  the 
goods  had  been  disposed  of  as  to  leave  them  no  alternative  but  to  ac- 
cept the  terms  and  give  a  release.  Deeds  imposing  upon  creditors 
the  severe  if  not  arrogant  condition  of  release,  should,  besides  plac- 
ing them  in  possession  of  all  information  important  to  their  decision, 
bring  the  trust  fund  to  them  intact,  untouched,  and  in  the  precise 
condition  in  which  it  was  when  surrendered.  To  surrender  it  and 
then  to  assume  control  of  it,  besides  being  in  appearance  a  contempt- 
uous'trifling  with  the  rights  of  creditors,  was  a  proceeding  wholly  in- 
compatible with  the  purposes  of  such  a  deed  as  that  under  considera- 
tion. This  deed,  interpreted  by  the  grantor's  conduct,  is  similar  to 
that  condemned  in  Spence  v.  Bagwell,  6  Grat.  444.  If  a  deed  which 
expressly  allows  the  business  of  grantor  to  go  on  is  fraudulent  per  se, 
(Addington  v.  Etheridge,  12  Grat.  437,)  then  the  carrying  it  on  by 
the  grantor,  and  the  permission  of  it  by  the  grantee,  rendered  this 
deed  fraudulent  as  to  all  creditors. 

I  will  not  dwell  further,  however,  on  the  case  as  presented  by  the 
amended  bills,  and  the  evidence  taken  upon  the  pleadings,  but  will 
confine  myself  almost  exclusively  to  the  case  as  it  was  presented  to 
the  court  on  the  tenth  of  January,  1883,  by  the  original  bill,  and  by 
the  correspondence  which  was  filed  with  it  as  exhibits. 

It  is  strenuously  contended  by  counsel  for  defendants  that  the  or- 
der made  on  the  tenth  of  January,  directing  the  marshal  to  take  cus- 
tody of  the  effects  of  E.  C.  Jenkins  &  Co.,  restraining  the  defendants 
from  any  interference  with  these  effects,  and  appointing  a  day  for 
hearing  a  motion  for  a  receiver  and  for  a  preliminary  injunction,  was 
ill-advised;  and  that  the  original  bill  upon  which  that  order  was 
filed  did  not  contain  such  averments  as  warranted  the  severe  meas- 
ure taken  by  the  court.  This  question  is  no  longer  of  any  importance 
in  the  present  case;  but  inasmuch  as  it  is  one  of  considerable  im- 
portance in  its  relation  to  the  practice  of  the  court,  I  have  given  it 
very  attentive  consideration. 

I  think  the  objection  is  founded  upon  a  mistaken  conception  of  the 
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nature  of  the  original  bill.  The  two  amended  bills  which  were  after- 
.  wards  filed  are  bills  to  set  aside  the  deed  of  January  5,  1883,  as  in- 
tended to  hinder,  delay,  and  defraud  creditors,  under  the  statute 
of  Elizabeth  embodied  in  section  1  of  chapter  114  of  the  Code  of 
Virginia.  This  statute,  in  order  to  the  invalidity  of  a  deed  of  assign- 
ment, makes  it  necessary  for  the  grantee,  if  he  be  a  purchaser  for 
valuable  consideration,  to  have  had  notice  of  the  fraudulent  intent  of 
the  grantor ;  and  counsel  for  defendants  insist  that  there  is  no  ex- 
press charge  in  the  original  bill  of  fraud  or  knowledge  of  fraud 
against  George  Gibson,  one  of  the  defendants.  The  fact  may  or  may 
not  be  true  that  this  bill  makes  no  such  oharge,  and  yet  the  bill  may, 
nevertheless,  be  sufficient  for  the  purposes  for  which  it  was  originally 
brought.  This  particular  bill  was  not  predicated  upon  the  statute  of 
Elizabeth.  It  is  true  that  in  the  margin  of  the  fifth  page,  as  if  by 
after-thought,  the  deed  is  charged  to  have  been  made  with  intent  to 
hinder,  delay,  and  defraud  creditors.  But  that  is  not  the  gravamen 
on  which  the  bill  was  framed,  and  on  whioh  the  order  of  the  court 
was  asked  for  and  granted. 

The  bill  charges  fraud  in  this,  namely,  that  E.  C.  Jenkins,  on  a 
promise  not  to  give  preferences,  had  induced  complainants  to  withdraw 
from  bank  a  note  falling  due,  and  had,  nevertheless,  after  obtaining 
the  withdrawal  of  the  note  by  such  promise,  made  a  deed  of  preference. 
It  particularly  charged  that,  notwithstanding  a  deed  had  been  made, 
E.  C.  Jenkins  was  continuing  to  carry  on  his  business  at  the  same 
place  with  open  doors,  which  was  a  fraud  of  itself;  and  the  bill 
added  that  the  deed  was  held  in  secret,  was  not  put  on  record,  and 
that  this  secreting  of  the  deed  and  withholding  it  from  registration 
was,  besides  being  fraudulent,  an  act  which  rendered  the  deed  null 
and  void  as  to  complainants  and  other  creditors.  The  bill  referred 
to  the  statute  of  Virginia,  (section  5,  c.  114,  p.  897,  Code,)  whioh  de- 
clares that  every  deed  of  trust,  such  as  this  of  E.  C.  Jenkins,  was  null 
and  void  as  to  creditors  until  and  except  from  the  time  that  it  is 
duly  recorded,  etc.  • 

The  right  of  a  creditor  at  large  to  sue  in  equity,  under  section  2  of 
chapter  175  of  the  Code  of  Virginia,  p.  1126,  is  not  confined  to  suits 
under  the  statute  of  Elizabeth.  The  language  of  the  section  seems 
to  refer  rather  to  the  language  of  section  5  of  chapter  114,  declaring 
deeds  of  trust,  gifts,  etc.,  null  and  void  as  to  creditors  until  recorded. 
Section  2  of  chapter  175  runs  thus : 

"A  creditor,  before  obtaining  a  judgment  or  decree  for  his  claim,  may  in- 
stitute any  suit  to  avoid  a  gift,  conveyance,  assignment,  or  transfer  of  or 
charge  upon  the  estate  of  his  debtor,  which  he  might  institute  after  obtain- 
ing such  judgment  or  decree;  and  he  may,  in  such  suit,  have  all  the  relief  in 
respect  to  said  estate  which  he  would  be  entitled  to  after  obtaining  a  judg- 
ment or  decree  for  the  claim  which  he  may  be  entitled  to  recover." 

The  statute  authorizes  a  creditor  at  large  to  bring  a  bill  in  equity 
for  any  oause  of  action  on  which  he  might  obtain  a  judgment  at  com- 
v.22F,no.7— 24 
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mon  law  or  a  suit  in  equity.  The  privilege  of  bringing  suit  is  not 
confined  to  suits  brought  to  set  aside  assignments  made  to  hinder,  . 
delay,  and  defraud  creditors.  The  original  bill  in  this  case,  thus  au- 
thorized, was  based  on  the  general  proposition  that  a  deed  fraudulent 
on  the  part  of  the  grantor  was,  as  to  a  defrauded  creditor,  null  and 
void,  whether  the  grantee  had  notice  of  the  fraudulent  intent  or  not, 
so  long  as  it  was  withheld  from  registration.  The  object  of  the  com- 
plainants was,  by  lis  pendens  and  actual  custody,  to  establish  a  lien 
upon  the  effects  of  E.  Courtney  Jenkins  &  Go.  before  the  deed  was 
recorded.    This  was  itself  a  legitimate  object. 

Upon  the  bill  and  the  preliminary  order  of  the  tenth  of  January, 
which  was  given  on  the  prima  facie  case  it  presented,  two  questions, 
therefore,  arise ;  namely :  First,  whether  the  lis  pendens,  and  the 
judicial  custody  of  the  goods  established  by  the  order,  operated  to 
prevent  any  valid  registration  of  the  deed  on  a  later  day,  and  any 
lien  which  registration,  if  made,  might  otherwise  have  created  as  to 
complainants;  and,  second,  whether  the  fraud  set  out  in  the  bill, 
supposing  the  bill  not  to  have  charged  a  knowledge  of  it  on  the  part 
of  George  Gibson,  was  sufficient  to  justify  the  seizure  by  the  court  of 
the  assets  of  E.  C.  Jenkins,  and  the  closing  of  his  place  of  business. 

As  to  the  first  point,  there  can  be  no  doubt  that  the  lis  pendens 
bound  the  property  of  E.  C.  Jenkins  from  and  after  the  tenth  of  Jan- 
uary, 1883.  It  has  been  held  that  a  lis  pendens  in  a  United  States 
court  binds  even  real  estate  from  the  commencement  of  the  suit, 
though  not  recorded  as  required  by  the  laws  of  Virginia.  Rvtkerglen 
v.  Wolf,  1  Hughes,  78.  It  is  also  settled  that  a  bill  is  a  lien  from 
the  date  it  is  filed,  (Wallace  v.  Treakle,  27  Grat.  479;)  and  this  lien 
gives  priority  to  the  complainants  in  the  particular  bill,  not  only  as 
against  the  grantee,  but  as  against  all  other  creditors  uniting  by  peti- 
tion in  the  prayers  of  the  bill.  If,  therefore,  the  original  bill  in  this 
cause  was  founded  upon  a  sufficient  cause  of  action,  and  a  decree  be 
obtained  upon  it,  it  establishes  a  lien  upon  the  effects  of  E.  C.  Jenkins 
from  the  date  when  it  was  filed.  We  have,  therefore,  only  to  inquire 
whether  or  not  it  did  set  out  a  cause  of  action  entitling  complainants 
to  the  decree  they  sought. 

This  deed,  for  all  that  the  complainants  knew  of  it  on  the  tenth  of 
January,  1S83,  when  they  exhibited  their  bill  in  court,  might  or  might 
not  have  been  embraced  within  the  purview  of  section  1  of  chapter 
114  of  the  Virginia  Code.  It  would  probably  have  been  more  regu- 
lar for  the  bill  to  have  called  for  a  production  of  the  deed,  and  for  a 
discovery  by  this  means  and  by  answer  of  its  contents.  Complain- 
ants did  know,  however,  that  it  gave  a  preference  to  George  Gibson; 
that  Irwin  Watkins  was  trustee ;  that  E.  C.  Jenkins'  place  of  busi- 
ness had  not  been  closed  upon  execution  of  the  deed;  that  this 
business  was  still  going  on ;  that  such  a  fact  itself  rendered  it  fraud- 
ulent; that  the  deed  was  in  the  custody  or  control  of  George  Gibson; 
that  Gibson  and  Watkins  knew  that  the  business  was  going  on  fraud- 


3HUFKLDT  V.  JENKINS. 


371 


ulently  in  this  respect;  that  the  deed  was  withheld  from  record  for 
the  purpose,  among  others,  of  awaiting  action  by  the  creditors  on 
the  proposition  whether  or  not  the  business  should  be  continued ;  and 
they  knew,  finally,  that  the  deed  was,  and  would  continue  to  be,  null 
and  void  as  to  creditors  until  recorded.  They  charged  these  facts, 
and  they  did  not  expressly  charge  fraudulent  intent,  or  knowledge  of 
fraudulent  intent,  against  George  Gibson ;  doubtless  because  such  a 
charge  was  not  necessary  to  make  good  the  case  they  were  presenting 
to  the  court ;  and  doubtless  from  a  commendable  reluctanoe  to  charge 
a  respectable  citizen  with  positive  fraud,  of  which  they  could  have  no 
personal  knowledge  and  did  not  know  except  by  inference. 

As  before  stated,  bills  may  be  brought  in  Virginia  by  creditors  at 
large  whether  founded  upon  the  statute  of  Elizabeth  (section  1  of  , 
chapter  114  of  the  Virginia  Code)  or  not.  The  statutory  privilege  of 
bringing  them  is  not  confined  to  oases  embraced  by  that  law.  The 
section  is  itself  but  declaratory  of  the  common  law,  and  deeds  may 
be  assailed  by  creditors  at  large  for  many  causes  not  embraced  within 
its  purview.  Notably  is  this  so  in  respect  to  assignments  of  choses 
in  action  in  fraud  or  hindrance  of  creditors.  The  statute  of  Eliza- 
beth declares  void  only  gifts,  assignments,  or  transfers  of  estate,  real 
or  personal,  or  oharges  Upon  them.  It  does  not  embrace  choses  in 
action.  And  yet  it  is  well  settled  law  that  covinous  assignments  of 
choses  in  action  are  as  liable  to  be  set  aside  as  assignments  of  prop- 
erty. See  Brake  v.  Rice,  130  Mass.  410,  and  the  many  oases,  Eng- 
lish and  American,  there  cited.  It  is  equally  as  clear  that  deeds, 
whether  bona  fide  or  not,  may  be  assailed  before  they  are  recorded. 
Being  null  and  void  as  to  creditors,  if  the  creditors  institute  suit  be- 
fore registration,  and  the  suit  is  conducted  to  a  successful  issue,  the 
suit  takes  precedence  of  the  registration,  even  though  the  deed  be  not 
fraudulent ;  and,  so  far  as  the  deed  is  in  conflict  with  the  prayers  of 
the  bill,  it  is  null  and  void.  A  deed  may  be  free  from  fraud  on  the 
part  of  the  grantor,  or,  if  fraudulent  as  to  him,  may  be  free  from 
fraud'as  to  the  grantee,  and  still,  being  void  as  to  creditors  until  re- 
corded, if  assailed  by  a  suit  commenced  before  that  event,  though  it 
may  stand  for  all  other  purposes,  it  is  null  and  void  as  to  the  pur- 
poses of  that  suit  if  the  suit  be  sustained  by  the  court  in  which  it  is 
Drought.  It  was  on  this  theory  that  the  suit  in  this  case  was  brought. 
It  was  not  originally  founded  on  the  theory  of  setting  aside  a  deed 
intended  to  hinder,  delay,  and  defraud  creditors.  An  allegation  to 
that  effect  was  indeed  presented  marginally  in  the  bill  as  an  after- 
thought; but  the  bill  went  primarily  upon  the  theory  that  the  deed 
operated  as  a  fraud  upon  the  complainants,  and,  if  assailed  by  suit 
before  its  registration,  might  be  set  aside  as  null  and  void. 

The  charges  set  out  by  the  bill  were  therefore  sufficient  to  sustain 
the  suit,  notwithstanding  the  fact  that  it  did  not  charge  specifically 
against  George  Gibson  a  knowledge  of  the  frauds  of  whioh  it  com- 
plained.   It  is  true  that  the  statute  of  Virginia,  re-enacting  that  of 
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Elizabeth,  does  require  such  knowledge  in  the  grantee ;  but  the  orig- 
inal bill  under  consideration  charged  a  fraud  not  embraced  in  the 
statute  of  Elizabeth,  and  was  founded  upon  another  and  a  different 
statute,  namely,  that  already  cited,  which  declares  all  deeds  of  trust 
void  as  to  creditors  until  recorded.  Under  this  latter  statute,  I  re- 
peat, an  unrecorded  deed  which  is  entirely  free  from  fraud  may  be 
superseded  and  set  aside  as  to  creditors  by  a  suit  founded  on  suffi- 
cient cause  of  action,  whether  that  be  fraud  or  not,  provided,  always, 
that  the  suit  be  conducted  to  a  successful  conclusion. 

As  to  whether  the  act  of  making  an  assignment  preferring  Gibson 
was  fraudulent  as  between  E.  C.  Jenkins  on  one  side  and  Shufeldt  & 
Go.  and  the  Mill  Greek  Distillery  on  the  other,  I  suppose  there  is  no 
question.  I  do  not  think  there  can  be.  There  was  an  appeal  to  Sbu- 
feldt  &  Go.  in  the  letter  of  the  twenty-ninth  of  December,  1882,  coupled 
with  a  promise  that  no  preferences  would  be  given  to  their  prejudice. 
There  had  also  been  a  promise  to  the  same  house  in  the  early  part 
of  December,  1882,  that  if  notes  to  the  amount  of  some  $4,000,  then 
due,  were  extended,  no  preferences  would  be  given  to  their  prejudice. 
There  had  been  a  promise  to  the  Mill  Greek  Distillery  Company  as 
far  back  as  the  preceding  February,  in  reference  to  a  large  bank  in- 
debtedness, that  if  an  extension  was  given  no  preferences  would  be 
given  to  their  prejudice.  All  these  promises  were  made  while  the 
deed  of  October  6,  1881,  was  in  existence,  conveying  all  the  property 
which  these  houses  had  furnished  or  should  furnish  to  E.  G.  Jenkins, 
for  the  benefit  of  two  other  creditors.  As  between  E.  G.  Jenkins  and 
these  creditors,  the  fraud  was  too  palpable  to  need  characterization. 
It  was  so  flagrant  as  to  invalidate  any  assignment  which  Jenkins  might 
make  to  their  prejudice,  and  which  they  might  be  able  to  intercept 
before  the  rights  of  other  bona  fide  creditors  attached.  Here  is  the 
case  of  a  fraud  perpetrated  upon  the  complainants  particularly.  It 
is  a  different  case  from  those  contemplated  by  the  statute  of  Eliza- 
beth, which  refers  only  to  oases  of  frauds  perpetrated  upon  creditors 
as  a  class.  When  a  particular  creditor  is  aggrieved  by  a  particular 
fraud  wrought  by  a  deed  which  as  to  him  is  void  for  want  of  regis- 
tration, why  should  he  not  seek  and  obtain  special  redress  through 
the  instrumentality  of  a  suit  in  equity  assailing  the  fraud  of  whioh 
he  complains,  irrespectively  of  the  question  whether  the  beneficiary 
of  the  fraud  is  cognizant  of  it  or  not  ?  Such  was  the  case  presented 
to  the  court  on  the  tenth  of  January,  1888.  That  complainants  had  a 
good  cause  of  action  would  seem  undeniable.  But  of  what  avail  to 
sue  if  the  assets  of  their  debtor  should  pass  out  of  reach  ?  A  trans- 
fer of  those  effects  had  been  made  by  an  instrument  which  as  to  them 
was  as  yet  void,  and  notwithstanding  whioh  the  debtor  was  exercis- 
ing the  powers  of  ownership  over  them.  They  asked  the  court  to  lay 
its  hands  upon  these  goods.  No  violence  would  be  thereby  done  to 
E.  C.  Jenkins,  because  he  had  by  solemn  deed  assigned  away  the 
goods,  and  was  estopped  from  objecting  to  a  judicial  seizure.  Gib- 
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son,  the  beneficiary  of  the  assignment,  could  not  complain,  because, 
as  to  complainants,  his  assignment  was  as  yet  void.  Vigilantibus 
non  dormientibus  jura  svbserviunt, — it  is  the  vigilant,  not  those  who 
sleep  on  their  rights,  whom  the  law  serves.  And  the  oourt  granted 
the  order  prayed  for  in  the  complainant's  bill.  The  creditors  in  these 
two  suits  did  succeed  in  bringing  suit  in  time.  They  forestalled  by 
suit  the  deed  of  January  5, 1883,  before  it  was  recorded,  and  while  it 
was  yet  null  and  void.  Their  suit  was  brought  for  that  purpose,  and 
founded  on  section  5,  and  not  on  section  1,  of  the  114th  chapter  of 
the  Code.  It  was  brought  in  time.  It  was  brought  for  a  valid  cause 
of  action.  It  would  stand  and  be  sustained,  and  the  relief  sought 
would  be  given,  even  though  the  deed  of  January  5,  1883,  were  free 
from  fraud. 

I  do  not  think,  therefore,  that  the  order  of  January  10, 1883,  given 
by  me  at  Alexandria,  was  improvident.  The  case  was  urgent.  A 
trenchant  order  was  necessary  to  the  ends  of  justice,  and  it  was  given 
with  entire  confidence  in  its  propriety.  Sometimes  harsh  and  prompt 
measures  are  the  very  essence  of  justice,  and  this  is  more  especially 
so  when  they  are  necessary  to  save  honest  oreditors  from  irremedia- 
ble loss  by  the  fraud  and  covin  of  others.  i 


Faroo  v.  Rbdfibld  and  others. 

(Oirouit  Oourt,  D.  Vermont.   November  29,  1884.) 

Railroad  Company  —  Express  Facilities  —  Road  in  Part  in  Foreign  Juris- 
diction—Injunction. 

An  injunction  may  be  granted  by  the  circuit  court  to  restrain  a  railroad  cor- 
poration, one  part  of  whose  line  is  in  a  foreign  country  and  the  other  in  a 
state,  from  interfering  with  the  facilities  enjoyed  by  an  express  company,  and 
from  refusing  to  receive  and  transport  its  messengers  and  express  matter  for 
reasonable  and  Just  compensation  over  that  part  of  the  road  within  the  state. 
Southern  Express  Co.  v.  tit.  Louis,  etc..  Rv.  Oo.  10  Fed.  Rep.  210,  followed. 

In  Equity. 

Luke  P.  Poland,  for  orator. 
W.  D.  Crane,  for  defendants. 

Wheels b,  J.  The  principles  laid  down  by  Mr.  Justice  Miller  in 
Southern  Express  Co.  v.  St.  Louis,  etc.,  Ry.  Co.  10  Fed.  Bbp.  210, 
must  be  an<*  are  fully  recognized  as  authoritative  in  this  class  of 
cases.  No  real  question  is  made  about  their  general  correctness. 
The  principal  controversy  is  in  respect  to  their  application  to  the  cir- 
cumstances of  this  case.  The  principal  line  of  the  defendants'  rail- 
way, over  which  the  orator  claims  the  right  to  do  express  business, 
lies  about  one-fifth  in  Vermont  and  four-fifths  in  Canada.  The  part 
in  Vermont  belonged  to  a  Vermont  corporation;  the  part  in  Canada 
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to  a  Canadian  corporation.  The  Vermont  corporation  leased  its  road 
to  the  Canadian  corporation  for  99  years,  and  the  Canadian  corpora- 
tion mortgaged  the  whole  to  the  defendant  trustees — two  of  whom 
reside  in  Canada  and  one  in  Vermont — to  secure  mortgage  bonds, 
and  the  trustees  are  in  possession  for  breach  of  the  condition  of  the 
mortgage.  The  other  defendant  is  their  manager  of  the  whole.  It 
is  argued  for  the  defendants  that  no  relief  can  be  granted  here,  be- 
cause the  accommodation  of  express  companies  by  railroad  companies 
in  the  province  of  Quebec,  where  the  Canadian  portion  of  this  railroad 
lies,  is  regulated  by  statute,  which  would  cut  the  rights  of  the  orator 
down  to  what  the  defendants  are  willing  to  afford ;  that  the  court 
here  has  no  jurisdiction  over  the  enforcement  of  rights  to  accommo- 
dation on  railroads  in  Canada;  and  that  any  attempted  relief  as  to 
the  part  in  Vermont  would  be  ineffectual  on  account  of  the  connec- 
tion of  that  part  with  the  part  in  Canada,  and  should  not  be  under- 
taken. The  orator  insists  that  the  statute  does  not  materially  alter 
the  common  law  as  to  the  rights  in  question,  and  that  as  the  relief 
now  sought  by  injunction  is  strictly  in  personam,  and  the  parties  are 
now  before  this  court,  the  relief  may  properly  be  granted  as  to  the 
whole  line,  the  same  as  if  it  was  wholly  within  this  territorial  juris- 
diction. 

The  statute  relied  upon  does  not  appear  to  much,  if  any,  vary  the 
rules  of  the  common  law  upon  this  subject.  It  merely  provides  that 
any  railway  company  granting  any  facilities  to  any  incorporated  ex- 
press company  shall  grant  equal  facilities  on  equal  terms  and  condi- 
tions to  any  other  incorporated  express  company  demanding  the  same. 
St.  Quebec,  43  <&  44  Vict.  §  59,  cl.  3.  This  is  almost  identical  with 
the  fifth  proposition  laid  down  by  Mr.  Justice  Miller,  except  that  he 
applies  the  doctrine  to  all  engaged  in  express  business,  instead  of  con- 
fining it  to  incorporated  express  companies.  This  statute  might  not 
stand  in  the  way  of  the  relief  claimed  by  the  orator.  There  is  no  ques- 
tion but  that  courts  of  equity  may  and  do  afford  relief  beyond  their 
territorial  jurisdiction  by  affecting  the  persons  of  parties  within  it,  as 
by  enforcing  contracts  in  respect  to  land  lying  out  of  it.  Penn  v. 
Lord  Baltimore,  1  Ves.  444 ;  2  Story,  Eq.  §  743.  But  here  the  relief 
sought  is  not  of  a  private  character.  The  defendants  stand  upon  the 
rights  of,  and  are  performing  the  duties  of,  a  public  corporation  in 
Canada  and  of  another  in  Vermont.  They  do  not  hold  the  property 
as  private  tenants  in  common,  but  are  administering  a  trust  involv- 
ing public  as  well  as  private  interests.  It  does  not  seem  proper  that 
the  performance  of  such  duties  should  be  enforced  by  any  but  the  do- 
mestic tribunals.  The  orator  has  a  contract  in  respect  to  what  is 
now  asked,  but  an  enforcement  of  the  contract  is  not  sought;  what 
is  eought  by  this  bill  is  accommodation  for  express  business  over  the 
defendants'  road  at  reasonable  rates.  The  contract  is  to  be  resorted 
to  only  as  evidence  of  reasonableness  of  -accommodation  and  rates. 
The  subjeot  is  of  such  a  public  character  that  so  much  of  it  as  is 
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without  this  jurisdiction  is  left  to  be  dealt  with  by  the  tribunals  where 
it  is.  W.  U.  Tel.  Co.  v.  Pacific  Tel.  Co.  49  111.  90;  High,  Inj.  %  34. 
The  connections  between  the  parts  of  the  road  in  the  different  coun- 
tries might  render  the  affording  of  relief  by  the  courts  of  the  other 
jurisdiction  as  difficult  alone  as  that  of  the  courts  here,  and  the  same 
reasons  that  would  restrain  this  court  within  this  jurisdiction  would 
restrain  those  within  that.  The  presumption  is  that  the  courts  there 
will  do  full  and  exact  justice  to  all  interests  in  that  jurisdiction,  and 
nothing  remains  to  this  court  but  to  do  the  same,  so  far  as  they  are 
perceived,  to  the  interests  involved  within  this  jurisdiction. 

The  defendants  have  a  contract  with  the  Dominion  Express  Com- 
pany for  doing  express  business  over  their  lines  at  rates  greatly  in 
excess  of  what  the  orator  is  paying,  and  greatly  beyond  what  the  ora- 
tor claims  to  be  a  reasonable  rate.  They  offered  to  contract  with 
the  orator  upon  the  same  terms,  which  the  orator  declined  to  do  for 
the  reason,  as  alleged,  that  the  rates  would  be  ruinous;  and  the  de- 
fendants have  notified  the  orator  to  quit  their  lines  or  pay  that  rate. 
The  orator  has  no  right,  and  claims  none,  to  interfere  with  any  con- 
tract with  any  other  company  or  person,  but  appears  to  have  the 
right  to  have  its  agents  and  parcels  transported  over  the  defendants' 
road  at  reasonable  rates,  to  be  agreed  upon  by  the  parties  or  fixed 
by  the  courts.  To  fix  an  arbitrary  rate,  and  deny  all  facilities  except 
at  that  rate,  is  a  denial  of  the  right  unless  the  rate  is  reasonable. 
The  parties  differ  widely  as  to  what  is  reasonable,  and  what  might  be 
quite  reasonable  with  only  one  company  doing  the  business  might 
be  very  unreasonable  if  there  were  more ;  and  what  would  be  reason- 
able for  the  whole  line  might  be  greatly  disproportionate  to  what 
would  be  for  a  part  or  parts  only.  What  would  be  just  cannot  in 
any  manner  be  settled  in  advance.  The  orator  is  entitled  to  the  ac- 
commodation and  facilities  without  waiting  for  an  adjustment  of  the 
rates  by  the  court,  by  furnishing  security  for  their  payment  when  ad- 
justed, by  agreement,  or  by  the  court.  There  is  no  question  between 
the  parties  as  to  the  solvency  of  the  orator,  or  of  the  surety  proposed 
by  the  orator,  in  case  one  should  be  required. 

As  this  subject  is  now  viewed,  in  view  of  the  case  cited,  and  of  the 
decisions  made  by  the  highest  courts  as  to  the  duties  of  common 
carriers  to  carry  for  all  at  reasonable  and  just  rates,  it  is  considered 
that  the  orator  is  entitled  to  a  preliminary  injunction  similar  to  the 
one  granted  in  that  case,  as  to  so  much  of  the  defendants'  road  as 
lies  within  the  state  and  district  of  Vermont. 

Let  a  writ  of  injunction  issue  to  restrain  the  defendants,  their  man- 
agers, agents,  and  servants,  from  interfering  with  the  facilities  now 
enjoyed  by  and  accorded  to  the  orator  on  the  railroad  of  the  defend- 
ants within  the  state  and  district  of  Vermont,  and  from  refusing  to 
receive  and  transport  the  messengers  and  express  matter  of  the  ora- 
tor for  reasonable  and  just  compensation  therefor,  to  be  agreed  upon 
by  the  parties  or  adjusted  by  the  court;  the  orator  to  be  liable  for  all 
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such  compensation,  and  to  file  a  bond  in  this  cause  in  the  penal 
sum  of  $10,000,  with  sufficient  surety,  to  be  approved  by  a  master 
within  20  days,  for  further  security  of  the  same. 


.Baltimore  &  0.  R.  Co.  v.  Allen,  Auditor,  and  others. 

(Oircuit  Court,  W.  D.  Virginia.   August  80,  1884.) 

1.  Taxation  —  Rolling  Stock  of  Foreign  Railroad  Corporation— Wheer 

Taxable. 

The  rolling  stock  owned  by  a  railroad  company  incorporated  under  the  laws 
of  one  stale,  and  employed  in  operating  railroads  leased  by  it  in  another  state, 
is  personal  property,  and  taxable  to  the  road  in  the  state  of  its  domicile  and  not 
in  the  state  where  it  is  so  used. 

2.  Same—  Baltimore  &  Ohio  Railroad  Company — Taxation  under  Virginia 

Statute. 

The  Baltimore  &  Ohio  Railroad  Company  is  a  foreign  corporation,  and  its 
rolling  stock,  used  in  operating  leased  roads  in  the  state  of  Virginia,  is  not  lia- 
ble to  taxation  under  the  tax  laws  of  that  state. 

Motion  for  Injunction. 

Sheffey  ds  Bumgardner  and  Wm.  B.  Compton,  for  plaintiff. 
Frank  S.  Blair,  Atty.  Gen.,  for  defendants. 

Paul,  J.  The  Baltimore  &  Ohio  Railroad  Company,  a  corporation 
under  the  laws  of  the  state  of  Maryland,  has  for  a  number  of  years 
been  the  lessee  of  the  following  railroads  in  the  state  of  Virginia,  in- 
corporated by  various  acts  of  the  Virginia  legislature,  and  owned  by 
Virginia  corporations,  viz. :  The  Winchester  &  Potomao  Railroad,  the 
"Winchester  &  Strasbnrgh  Railroad,  and  the  Strasburgh  &  Harrison- 
burg Railroad ;  the  last  named  being  part  of  the  old  Manassas  Gap 
Railroad.  The  said  Baltimore  &  Ohio  Railroad  Company  also  works 
or  operates  the  Valley  Railroad  from  Harrisonburg  to  Staunton. 
None  of  these  railroads,  so  leased  and  operated  by  the  Baltimore  & 
Ohio  Railroad  Company,  own  any  rolling  stock,  but  the  same  is  fur- 
nished by  the  Baltimore  &  Ohio  Company.  The  domicile  or  home 
office  of  the  Baltimore  &  Ohio  Railroad  Company  is  in  the  city  of 
Baltimore,  state  of  Maryland.  Section  20,  chapter  119,  of  Acts  of 
the  Virginia  Legislature,  session  1881-82,  prescribes  the  mode  of  as- 
sessing railroads  and  canals  for  purposes  of  taxation,  and  the  follow- 
ing provision  designates  what  property  shall  be  taxed : 

"Every  railroad  and  canal  company,  not  exempted  from  taxation  by  virtue 
of  its  charter,  shall  report  annually  on  the  first  day  of  June,  to  the  auditor  of 
public  accounts,  all  of  its  real  and  personal  property  of  every  description  as 
of  the  first  day  of  February  of  each  year,  showing  particularly  in  what  county 
or  corporation  such  property  is  located,  and  classifying  the  same  under  the 
following  heads:  (1)  Roadway  and  track  or  canal  bed.  (2)  Depots,  depot 
grounds  and  lots,  station  buildings  and  fixtures,  and  machine-shops.  (8)  Real 
estate  not  included  in  other  classes.  (4)  Rolling  stock,  including  passenger, 
freight,  cattle  or  stock,  baggage,  mail,  express,  sleeping,  palace,  and  all  other 
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cars  owned  by  or  belonging  to  the  company;  boats,  machinery  and  equip- 
ments, houses  and  appurtenances  occupied  by  lock-gate  keepers  and  other  em- 
ployes.  (5)  Stores.   (6)  Telegraph  lines.   (7)  Miscellaneous  property." 

The  said  railroad  companies,  the  Winchester  &  Potomac,  the  Win- 
chester &  Strasbargh,  the  Strasburgh  &  Harrisonburg,  and  the  Val- 
ley Bailroads,  made  their  reports  to  the  auditor  of  public  accounts  as 
required,  and  were,  by  the  board  of  public  works,  duly  assessed  on 
their  roadways  and  tracks,  depots,  and  other  real  estate  owned  by 
them.    Their  reports  showed  that  they  were  not  the  owners  of  any 

rolling  stock.    On  the   day  of  June,  1888,  S.  Brown  Allen, 

auditor  of  public  accounts  for  the  state  of  Virginia,  assessed  the  Bal- 
timore &  Ohio  .Railroad  Company  with  taxes  on  its  rolling  stock,  used 
on  said  roads,  for  the  years  from  1870  to  1881,  inclusive,  amounting 
in  the  aggregate,  for  11  years,  to  the  sum  of  $22,249.25,  and  on 

the  day  of  Jane,  1883,  placed  said  taxes  in  the  hands  of  J. 

Ed.  Hamilton,  treasurer  of  Augusta  county,  Virginia,  for  collection. 
On  the  ■  day  of  June,  1883,  said  Hamilton,  treasurer,  distrained 
certain  property,  such  as  engines,  passenger  oars,  box  cars,  stock 
cars,  etc.,  belonging  to  the  Baltimore  &  Ohio  Bailroad  Company,  and 
on  the  refusal  of  said  company  to  pay  the  taxes  so  levied  for,  adver- 
tised said  property  to  be  sold  at  public  auction.  To  prevent  this  sale  j 
a  restraining  order  was,  on  the  petition  of  the  Baltimore  &  Ohio  Bail- 
road  Company,  awarded  on  the  day  of  ,  1883,  by  the 

judge  of  this  circuit,  inhibiting  the  said  Hamilton,  treasurer,  from 
making  sale  of  said  property.  It  is,  on  a  motion  by  the  defendants, 
S.  Brown  Allen,  auditor,  and  others,  to  dissolve  this  restraining  or- 
der, that  the  court  is  called  upon  to  decide  the  question  as  to  the  lia- 
bility of  the  Baltimore  &  Ohio  Bailroad  Company  for  the  taxes  levied 
on  its  rolling  stock  employed  by  it  in  its  operation  of  the  aforesaid 
railroads,  leased  by  it  in  the  state  of  Virginia. 

The  first  question  presented  is  the  character  of  the  property  on 
which  the  tax  is  assessed.  Is  it  realty  or  personalty,  or  does  it  fall 
within  the  definition  of  movable  fixtures?  The  doctrine  that  the 
engines,  cars,  etc,  used  in  operating  a  railroad,  are  movable  fixtures, 
is  not  sustained  by  the  current  of  authorities.  It  is  in  no  sense  real 
property,  or  savoring  of  the  realty.  That  it  is  personal  property 
cannot  be  successfully  controverted,  and  therefore,  as  the  subject  of 
taxation,  it  is  governed  by  the  same  general  rules  applicable  to  other 
personal  property.  "The  weight  of  authority  is  that  it  is  personal 
estate  to  be  taxed  to  the  road  where  it  has  its  domicile."  Burroughs, 
Tax'n,  186.  That  it  may,  by  the  legislature,  be  treated  as  real  es- 
tate is  admitted ;  that  the  legislature  of  Virginia  has  not  so  treated 
it  is  conceded;  that  the  Baltimore  &  Ohio  Bailroad  Company  is  a 
foreign  corporation  is  not  disputed.  We  think  that  a  careful  read- 
ing of  the  act  of  the  Virginia  legislature  (chapter  119,  Sess.  Acts 
1881-82)  shows  that  the  tax  to  be  imposed  on  the  real  and  personal 
property  of  railroads  is  to  be  imposed  on  home  railroads — those  char- 
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tered  under  the  laws  of  Virginia.  Section  20  of  the  act  says :  "Every 
railroad  and  canal  company,  not  exempted  from  taxation  by  virtue 
of  its  charter,  shall  report  annually,"  etc.  The  act  means,  "by  vir- 
tue of  its  charter," — the  provisions  of  a  charter  granted  by  the  legis- 
lature of  Virginia.  The  legislature  of  Virginia  would  have  no  right 
or  power  to  make  such  a  provision  as  to  a  foreign  corporation.  A 
charter  granted  a  foreign  corporation,  exempting  it  from  taxation, 
can  only  avail  it  within  the  dominion  of  the  sovereign  granting  the 
charter ;  when  it  carries  its  property  into  the  dominions  of  another 
sovereign  it  becomes  subject  to  the  tax  laws  of  the  latter.  The  same 
clause  of  the  section  (20)  referred  to,  requires  the  report  to  show  par- 
ticularly in  what  county  or  corporation  such  property  is  located.  In 
the  twenty-second  section  of  the  same  act,  providing  for  the  taxation 
of  express,  transportation,  steam-ship,  sleeping-car  companies,  etc., 
said  companies  are  required  to  return  the  value  of  all  real  and  per- 
sonal property  owned  by  said  company  and  persons,  and  located  within 
said  state,  (Virginia.)  And  this  view  that  the  statute  does  not  con- 
template the  taxation  of  rolling  stock  not  located  in  this  state,  but 
only  temporarily  within  her  borders,  having  its  situs  or  location  in 
another  state,  gathers  strength  from  the  fact  that  this  is  the  con- 
struction given  the  statute  by  the  predecessors  of  Auditor  Allen,  and 
of  the  board  of  public  works  of  which  he  is  a  member.  The  act  was 
passed  by  the  legislature  during  the  session  of  1869-70,  and  no  as- 
sessment of  the  rolling  stock  of  the  complainant,  used  in  operating 
the  railroads  leased  by  it  in  Virginia,  has  ever  been  made  until  that 

made  by  Auditor  Allen  on  the  day  of  June,  1883.    It  has 

been  said  that  if  a  statute  "be  susceptible  of  the  interpretation  which 
has  been  put  upon  it  by  long  usage,  the  courts  will  not  disturb  that 
construction."    Pochin  v.  Duncbmbe,  1  H.  &  N.  856. 

The  construction  we  have  given  the  statute  is  in  harmony  with  the 
current  of  decisions,  for  the  authorities  are  numerous  and  clear  that 
"a  corporation  is  taxable  for  its  personal  property  at  its  domicile, 
which  is  the  state  of  its  creation,  and  within  that  state,  in  the  town 
where  it  has  its  principal  office  or  place  of  business."  Burroughs, 
Tax'n,  186.  Let  us  apply  this  principle  to  the  faots  presented  in 
this  cause.  The  evidence  shows  that  the  complainant,  the  Balti- 
more &  Ohio  Railroad  Company,  was  chartered  by  the  state  of  Mary- 
land; that  its  home  or  principal  office  is  in  the  city  of  Baltimore,  in 
that  state,  and  that  said  city  is  the  head-quarters  for  all  of  its  roll- 
ing stock  used  on  its  main  and  branch  lines;  that  the  trains  are  ran 
solid  from  Lexington  (formerly  from  Staunton,  Virginia)  to  Balti- 
more ;  that  none  of  its  rolling  stock  is  assigned  permanently  to  serv- 
ice in  the  state  of  Virginia,  nor  to  the  four  roads  operated  by  it  in 
that  state ;  that  its  rolling  stock  is  used  interchangeably  upon  its  main 
line  and  branches  in  the  states  of  Maryland,  Virginia,  West  Virginia, 
Pennsylvania,  and  states  west  of  the  Ohio  river,  as  the  necessities  of 
the  service  of  the  company  may  require. 
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In  Orange  <t  A.  R.  Co.  v.  City  Council  of  Alexandria,  17  Grat.  186, 
where  this  question  arose,  Joynes,  J.,  delivering  the  opinion  of  the 
court,  said: 

"  Upon  this^tate  of  facts  I  am  of  opinion  that  the  railroad  company  must 
be  considered  as  having  its  residence  or  domicile  in  Alexandria,  and  that  its 
rolling  stock,  though  in  daily  use  upon  the  road  and  absent  from  the  city  the 
greater  part  of  the  time,  is  to  be  considered  as  belonging  there,  and  is  liable 
to  taxation  by  the  city. " 

The  Philadelphia,  W.  dt  B.  H.  Co.  v.  Appeal  Tax  Court  of  Balti- 
more City,  50  Md.  415,  416,  was  the  case  of  a  foreign  corporation 
doing  business  in  Maryland,  with  its  principal  office  or  place  of  busi- 
ness in  Philadelphia,  though  owning  extensive  leasehold  estates  in 
the  city  of  Baltimore,  and  part  of  its  line  being  chartered  under  the 
laws  of  Maryland.    The  court  said : 

"It  is  plain  the  rolling  stock  of  the  company  cannot  have  permanent  loca- 
tion or  legal  situs  at  two  or  more  places  at  the  same  time,  unless  so  declared 
by  positive  statute;  and  conceding  that  it  should  be  located  at  the  domicile 
or  home  or  principal  office  of  the  corporation,  it  is  clear,  as  the  law  now 
stands,  there  can  be  no  well-founded  claim  to  assess  this  property  in  Balti- 
more. The  engines  and  cars  of  the  appellant  have  no  abiding-place  or  per- 
manent location  in  this  state,  so  as  to  become  incorporated  with  the  other 
I>ermanent  property  of  the  state,  and  are  only  brought  here  transiently  while 
employed  in  the  operations  of  the  road.  And  whether  such  engines  and  cars 
I*  regarded  as  personal  property,  or  as  so  far  partaking  of  the  nature  of 
realty  as  to  justify  the  denomination  of  them  as  movable  fixtures,  the  princi- 
ple equally  applies.  They  have  the  movable  quality,  and,  in  the  absence  of 
positive  legislation  fixing  a  different  situs,  they  can  have  no  other  given  them 
by  construction  than  the  home  or  principal  office  of  the  corporation." 

See,  also,  Appeal  Tax  Court  of  Baltimore  City  v.  Northern  Cent.  Ry. 
Co.  50  Md.  417. 

The  decisions  of  the  supreme  court  of  the  United  States  in  the 
cases  of  Hays  v.  Pacific  Mail  Steamship  Co.  17  How.  596,  and  St. 
Louis  v.  Ferry  Co.  11  Wall.  425,  rest  upon  facts  very  similar  to  those 
presented  in  the  cause  before  us.  A  leading  case  on  this  question — 
the  power  to  tax  the  rolling  stock  of  a  railroad  elsewhere  than  where 
it  has  its  actual  situs — is  Pacific  R.  Co.  v.  Cass  Co.  53  Mo.  31,  32. 
The  result  of  that  decision  is  that  the  rolling  stock  of  a  railroad  com- 
pany which  is  in  a  county  which  is  not  the  legal  residence  of  the  cor- 
poration, and  which  is  only  in  transit  ,  or  temporarily  there,  is  not 
taxable  in  such  county,  but  is  to  be  assessed  and  taxed  in  the  county 
which  is  the  legal  residenoe  of  such  corporation.  The  learned  attor- 
ney general,  counsel  for  the  defendants,  has  strongly  argued  that  to 
determine  the  situs  or  location  of  the  rolling  stock  assessed  with  tax 
is  in  the  city  of  Baltimore,  and  therefore  not  liable  to  such  assess- 
ment, would  be  to  allow  foreign  corporations  to  evade  the  tax  laws  of 
the  state  of  Virginia,  and  to  escape  the  burdens  borne  by  the  railroad 
companies  chartered  by  that  state.  The  answer  is,  that  is  a  question, 
to  be  dealt  with  by  the  legislature  of  Virginia.  The  line  of  unques- 
tioned decisions  to  which  we  have  referred  makes  plain  the  duty  of 
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the  court.  The  opinion  of  the  court  is  that  the  situs  or  location  of 
the  rolling  stock  employed  by  the  Baltimore  &  Ohio  Bailroad  Com- 
pany in  operating  the  said  railroads  leased  by  it  in  the  state  of  Vir- 
ginia is  in  Baltimore  city,  state  of  Maryland;  the  same  k  not  liable 
to  assessment  for  taxes  under  the  tax  laws  of  Virginia;  that  the  mo- 
tion to  dissolve  the  injunction  order  heretofore  awarded  the  complain- 
ant must  be  overruled,  and  that  said  injunction  order  be  perpetuated. 

There  are  some  questions  of  minor  importance  raised  in  the  plead- 
ings, but  as  they  do  not  affect  the  merits  of  the  controversy  it  is  not 
necessary  for  the  court  to  pass  upon  them. 

A  decree  will  be  passed  in  accordance  with  this  opinion. 

Bond,  J.,  of  the  circuit  court,  concurring. 


Personalty  of  Railroads.  Where  railroad  property  is  taxed  as  other 
property  of  the  state,  its  personalty  should  be  assessed  to  the  company  which 
owns  it.  Portland,  8.  A  P.  R.  Co.  v.  Saco,  60  Me.  196;  Pacific  R.  Co.  v. 
Cass  Co.  53  Mo.  17;  State  v.  Person,  82  N.  J.  Law,  134;  Orange  &  A.  R.  Co. 
v.  Alexandria,  17  Grat.  176.  So  the  rolling  stock  of  a  railroad  is  personalty, 
to  be  taxed  to  the  road  which  owns  it  at  the  place  of  its  domicile,  (Kennedy  v. 
St.  Louis,  V.  &  T.  H.  R.  Co.  62  HI.  895  j  Randall,  v.  Elwell,  52  N.  Y.  521,) 
even  though  leased  out  to  another  company.  Appeal  Tax  Court  v.  Pullman 
P.  C.  Co.  50  Md.  452;  Same  v.  Northern  Cent.  R.  Co.  50  Md.  417.  See  cases 
on  this  subject  collected  in  1  Desty,  Tax'n,  399.— [Ed. 


Lease  of  Theater  Section— -Construction — Implied  Covenant —  Eviction — 
Right  to  Recover  Part  op  Consideration. 

Lease  of  a  section  and  seat  in  a  theater  construed,  and  held  that  there  was 
no  implied  covenant  by  the  lessor  that,  during  the  regular  annual  theatrical  win- 
ter season  of  about  40  weeks,  public  performances  or  entertainments  should  be 
given  in  the  theater,  to  which  the  lessee  should  have  access  under  the  lease,  or 
that,  if  the  lessor  did  not  run  the  theater  for  40  weeks  in  each  year,  but  discon- 
tinued it  and  ceased  to  operate  it,  he  was  to  pay  back  to  the  lessee  a  due  pro- 
portion of  the  consideration ;  held,  also,  that  the  lessee  was  not  entitled  to  re- 
cover a  part  of  such  consideration  because  of  an  eviction  of  the  lessor  and  a 
closing  of  the  theater  on  account  of  his  failure  to  pay  the  ground  rents  due 
from  him  under  his  lease  of  ground  on  which  such  theater  was  erected. 


Morsb  v.  Cheney,  Ex'x,  eto. 


{Circuit  Court,  I).  Connecticut.   November  10, 1884.) 


At  Law. 

Ranney  d  Clark  and  C.  J.  Cole,  for  plaintiff. 

C.  E.  Perkins  and  John  C.  Parsons,  for  defendant. 
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Blatchford,  Justice.  On  the  first  of  February,  1875,  Arthur  Che- 
ney, the  defendant's  testator,  executed  and  delivered  to  Leopold 
Morse,  the  plaintiff,  a  written  instrument  of  lease,  under  seal,  in  the 
words  and  figures  following : 

"Know  all  men  by  these  presents,  that  I,  Arthur  Cheney,  of  Boston,  in  the 
commonwealth  of  Massachusetts,  in  consideration  of  one  thousand  dollars  to  » 
me  paid  by  Leopold  Morse,  of  Boston,  in  the  commonwealth  of  Massachusetts, 
do  hereby  grant,  demise,  and  lease  unto  the  said  Leopold  Morse,  and  his  exec- 
utors, administrators,  and  assigns,  the  section  and  seat  numbered  twelve  in 
the  orchestra  of  the  new  theater  building  recently  erected  by  me  in  said  Bos- 
ton, and  known  as  the  Globe  Theater,  together  with  the  right  to  use,  oc- 
cupy, and  enjoy  the  said  section  and  seat,  with  the  appurtenances,  either  by 
himself  or  by  any  other  respectable  and  well-behaved  person,  and  with  the 
right  of  ingress  and  egress  to  and  from  the  same,  until  the  tenth  day  of  June, 
in  the  year  one  thousand  eight  hundred  and  ninety-two;  subject,  however,  to 
all  reasonable  regulations  for  the  care  and  management  of  said  theater,  and 
for  the  conduct  of  the  audience  therein,  and  to  the  following  limitations,  pro- 
visions, and  restrictions,  namely:  Said  section  and  seat  shall  not  be  used, 
occupied,  and  enjoyed  as  aforesaid  except  when  the  said  theater  shall  be  open 
for  public  performances  or  entertainments  during  the  regular  theatrical  win- 
ter season  of  about  forty  weeks  in  each  year,  and  then  only  when  the  grantee, 
his  executors,  administrators,  or  assigns,  shall,  before  nine  o'clock  of  the  even- 
ing of  the  day  next  preceding  the  day  of  every  such  performance  or  enter- 
tainment at  which  he  or  they  intend  to  be  present  and  to  occupy  the  said  sec- 
tion and  seat,  procure  from  the  box-offlee  of  said  theater  a  pass  or  ticket  for 
entrance  to  said  seat  for  such  performance  or  entertainment,  which  pass  or 
ticket  shall  be  furnished  without  charge,  on  application,  either  in  person  or  by 
written  order,  made  at  such  office  at  the  regular  office  hours,  and  shall  be  de- 
livered up  by  the  bearer,  upon  entering  the  theater,  to  the  door-keeper,  or  to 
such  other  person  as  shall  be  then  and  there  duly  authorized  to  receive  the 
same. 

"Provided,  nevertheless,  that  in  case  of  the  substantial  destruction  of  said 
theater  by  fire  or  by  other  unavoidable  casualty,  all  estates,  rights,  and  ease- 
ments, granted  or  created  under  or  by  virtue  of  this  instrument,  shall  termi- 
nate and  forever  cease,  and  I,  and  my  executors,  administrators,  heirs,  and 
assigns,  shall  thereupon  be  fully  released  and  discharged  from  any  and  all 
liabilities  to  the  grantee,  his  executors,  administrators,  heirs,  and  assigns, 
arising  from  or  on  account  of  these  presents;  and  provided  further,  that  if  I, 
or  my  heirs  or  assigns,  shall  at  any  time  elect, to  discontinue  the  use  of  the 
said  building  as  a  theater  and  to  devote  it  to  other  purposes,  I  or  they  shall 
have  the  right  so  to  do  on  paying  or  tendering  to  the  grantee,  or  his  executors, 
administrators,  or  assigns,  such  proportion  of  the  above-mentioned  sum  of  one 
thousand  dollars  as  the  time  then  to  elapse  before  the  aforesaid  tenth  day  of 
June,  1892,  shall  bear  to  the  full  term  of  eighteen  years;  and  all  estates,  rights, 
and  easements  hereby  granted  or  created  shall  thereupon  cease,  and  I  and 
my  executors,  administrators,  heirs,  and  assigns,  shall  be  fully  discharged  and 
released  as  aforesaid. 

"It  is  understood  and  agreed  that,  except  during  the  aforesaid  regular  theat- 
rical winter  seasons,  and  at  all  times  and  occasions  except  those  at  which  the 
grantee,  his  executors,  administrators,  or  assigns  shall  be  or  become  entitled, 
under  the  preceding  provisions  of  this  instrument,  to  use,  occupy,  and  enjoy 
the  aforesaid  section  and  seat,  I  and  my  heirs  and  assigns  shall  have  the  full 
control  and  free  use  and  disposal  of  the  same;  and  it  is  further  agreed  that 
the  estates,  rights,  and  easements  granted  or  created  under  this  instrument 
shall  be  assignable  by  the  grantee,  or  by  his  executors,  administrators,  or  as- 
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signs,  to  any  respectable  person,  by  an  instrument  in  writing,  signed,  sealed 
and  acknowledged  by  the  assignor,,  and  recorded  in  a  book  to  be  kept  for  that 
purpose  by  me,  or  my  heirs  or  assigns. 

"In  witness  whereof,  I  hereto  set  my  hand  and  seal  this  first  day  of  Feb- 
ruary, A.  D.  1875.  Arthur  Cheney.   [Seal. J" 

This  suit  was  commenced  on  the  twenty-eighth  of  July,  1881,  by 
Morse  against  the  defendant,  as  executrix  of- Cheney,  in  the  superior 
court  of  the  state  of  Connecticut,  for  Hartford  county,  and  was  re- 
moved by  her  into  this  court.  It  has  been  tried  before  this  court 
without  a  jury.  There  are  four  counts  in  the  complaint.  The  first, 
third,  and  fourth  are  for  breaches  of  covenants  in  the  lease.  The 
first  count  recites  the  contents  of  the  lease,  except  the  clause  about 
fire,  and  that  about  assignability,  alleges  that  Cheney  died  November 
1, 1878,  and  sets  forth,  as  breaches,  (1)  that  after  May  11, 1878,  the 
plaintiff  was  not  permitted  by  Cheney  to  occupy  the  seat ;  (2)  that 
the  defendant  did  not  permit  him  to  occupy  the  seat ;  (3)  that  Cheney, 
after  May  11,  1878,  during  his  life-time,  discontinued  the  use  of  the 
building  as  a  theater  and  devoted  it  to  other  purposes ;  (4)  that  the 
defendant  discontinued  the  use  of  the  building  as  a  theater  and  de- 
voted it  to  other  purposes..  The  third  count  sets  forth  a  copy  of  the 
lease,  and  avers  that  Cheney  covenanted  by  the  lease  that  the  plain- 
tiff should  quietly  enjoy  the  use  and  occupation  of  the  section  and 
seat  during  the  term  of  the  lease;  that  the  plaintiff  paid  to  Cheney 
rent  in  advance  for  the  full  term  of  the  lease,  being  about  $1,000; 

that  on  or  about   1878,  the  owners  of  the  theater  lawfully 

evicted  Cheney,  and  all  holding  under  him,  of  whom  the  plaintiff  was 
one,  therefrom,  and  still  withholds  possession  from  him  and  them  and 
the  defendant ;  and  that  since  that  time  the  plaintiff  has  not  been 
permitted  by  Cheney  or  the  defendant  to  occupy  the  seat.  The  fourth 
count  sets  forth  a  copy  of  the  lease,  and  avers  the  payment  of  rent  in 
advance  for  the  full  term  of  the  lease,  and  alleges  as  a  breach  that 
Cheney,  from  and  after  May  11,  1878,  discontinued  the  use  of  the 
building  as  a  theater  and  devoted  it  to  other  purposes,  and  the  de- 
fendant continued  to  permit  it  to  be  devoted  to  other  purposes.  The 
second  count  recites  the  contents  of  the  lease  as  in  the  first  count, 
and  avers  the  payment  of  the  consideration,  $1,000 ;  that  Cheney,  dur- 
ing his  life-time,  after  May  11,  1878,  did  not  permit  the  plaintiff  to 
occupy  the  seat;  that  the  defendant  did  not  permit  him  to  occupy  it; 
that  the  consideration  covenanted  in  the  lease  for  the  payment  of  the 
$1,000  failed  in  whole  or  in  part;  and  that  Cheney  had  and  received 
said  money  for  the  plaintiff's  use. 

The  answer  denies  all  the  allegations  of  breaches  and  liability,  and 
sets  up  that  the  appointment  of  the  defendant  as  executrix  was  ap- 
proved by  the  proper  court  of  probate  on  November  15,  1878,  and  on 
the  same  day  that  court  duly  passed  an  order  limiting  the  time  of 
presenting  claims  against  the  estate  to  six  months  from  thai  date, 
which  time  expired  May  15,  1879,  and  the  claim  of  the  plaintiff  was 


MORSE  V.  GHENEY. 


383 


not  presented  to  her  within  that  time;  that  tbe  inventory  of  the  estate 
amounted  to  $16,739.78,  all  of  which  was  exhausted  in  paying  claims 
and  expenses;  that  on  the  twelfth  of  March,  1881,  the  defendant  filed 
her  account,  as  executrix,  with  the  probate  court,  showing  that  the 
estate  was  so  exhausted,  and  that  nothing  remained  in  her  hands, 
which  account  was  duly  approved  on  that  day  by  the  probate  court; 
that  she  has  fully  settled  the  estate  and  accounted  therefor;  and  that 
at  the  time  of  the  commencement  of  this  suit  she  had  not  in  her  hands 
any  property  of  the  estate. 

The  plaintiff '8  reply  avers  that  he  is  an  inhabitant  of  Massachu- 
setts ;  that  Cheney,  at  the  time  of  his  death,  was  a  resident  of  Man- 
chester, Connecticut;  that  the  defendant  was  and  is  a  resident  of 
Manchester;  that  the  probate  court  for  Manchester  approved  her  ap- 
pointment, and  passed  the  orders  mentioned  in  the  answer;  that  the 
plaintiff's  claim  was  presented  and  exhibited  to  the  defendant,  and 
against  Cheney's  estate,  within  two  years  after  publication  of  the 
notice  of  the  order  of  said  court  of  probate  limiting  the  time  for  pre- 
senting claims,  as  set  forth  in  the  answer;  and  that  Cheney's  estate 
was  not  represented  as  insolvent. 

At  the  trial  it  was  understood  and  agreed  between  the  counsel  for 
the  respective  parties  that  the  answer  should  be  regarded  as  setting 
up  as  a  defense  that  the  right  of  action  herein  accrued  after  the 
death  of  Cheney,  and  that  the  plaintiff's  claim  was  not  exhibited  within 
12  months  after  such  right  of  action  accrued ;  and  that  the  plaintiff 
should  be  regarded  as  traversing,  by  a  reply,  that  defense.  The  case 
was  tried  on  a  statement  of  agreed  facts,  which  is  as  follows : 

In  addition  to  the  facta  admitted  by  the  pleadings,  the  following  facts, 
claimed  by  the  plaintiff,  are  agreed  by  defendant  to  be  true,  if  admissible, 
namely: 

(1)  The  several  owners  of  the  land  in  Boston,  Massachusetts,  occupied  by 
the  present  Globe  Theater,  duly  leased  the  same  to  Arthur  Cheney,  defend- 
ant's testator,  by  the  written  leases,  certified  copies  of  which  are  annexed  as 
partpf  this  statement,  marked  "Exhibits  A,  13,  C,  D,  and  E."  Asa  P.  Morse, 
lessor  named  in  Exhibit  E,  also  duly  executed  and  delivered  the  lease  recorded 
in  Suffolk  Registry  of  Deeds,  vol.  895,  fol.  305,  a  'certified  copy  of  which  is 
annexed  as  a  part  of  this  statement,  marked  "Exhibit  F,"  and  Follett,  lessee 
therein  named,  on  April  19,  1869,  duly  assigned  in  writing,  with  the  assent 
of  lessor,  to  said  Cheney,  the  said  lease,  and  all  his  right,  title,  and  interest 
therein  and  thereunder. 

(2)  Said  Cheney,  in  1874  and  prior  to  February  1, 1875,  removed  the  old 
buildings  standing  on  the  land  embraced  in  all  said  leases,  and  erected  thereon, 
according  to  the  requirements  and  provisions  of  said  leases,  the  present  Globe 
Theater,  which  he  used  and  operated  as  a  theater  thereafter  during  the  reg- 
ular theatrical  winter  seasons  of  about  40  weeks  in  each  year  during  the 
years  1875,  1876,  1877,  and  until  May  11,  1878. 

(3)  On  February  1,  1875,  said  Cheney,  in  consideration  of  the  sum  of 
81,000  in  money  then  paid  to  him  by  plaintiff,  Leopold  Morse,  (who  was 
then,  and  ever  since  has  been,  a  resident,  citizen,  and  inhabitant  of  Boston, 
Massachusetts,)  duly  executed  and  delivered  to  the  plaintiff  a  written  lease 
of  section  and  seat  No.  12  in  the  portion  of  said  theater  called  the  orchestra, 
(a  copy  of  said  lease  being  annexed  to  the  complaint,  marked  "Exhibit  A;") 
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and  plaintiff  used,  occupied,  and  enjoyed  said  seat  and  section  according  to 
the  terms  of  the  lease  to  him,  during  the  regular  theatrical  seasons  until  May 
11,  1878,  at  which  time  said  Cheney,  being  in  failing  health,  and  having  al- 
ready lost  a  considerable  sum  of  money  by  said  theater,  ceased  to  give  theat- 
rical representations  in  said  theater;  and  they  were  never  resumed  by  him 
before  his  death,  nor  since  then  by  his  executrix.  And  said  theater  re- 
mained closed  until  March  1,  1879,  when  same  was  leased  to  Stetson  by  the 
owners,  as  hereinafter  stated  in  paragraph  5.  '• 

(4)  On  or  about  November  1,  1878,  said  Arthur  Cheney,  who  was  then  a 
resident,  citizen,  and  inhabitant  of  Manchester,  Connecticut,  died,  leaving  a 
will,  which  was  duly  proved  and  approved  at  a  probate  court  held  in  and  for 
the  district  of  said  Manchester  on  November  15,  1878,  and  defendant  was 
then  duly  appointed  executrix  under  said  will,  which  office  she  then  duly  ac- 
cepted, qualifying  therefor,  and  giving  official  bond  as  such  executrix;  and 
on  said  November  15, 1878,  said  court  of  probate  passed  an  order  limiting  the 
time  of  presenting  claims  against  said  estate  to  six  months  from  said  date, 
and  said  estate  has  never  been  represented  insolvent. 

(5)  On  January  1,  1879,  rent  had  become  due  under  and  by  virtue  of  each 
of  the  ground  leases  annexed  as  Exhibits  A,  B,  C,  D,  E,  and  F,  payment  of 
which  was  duly  demanded  and  refused.  Whereupon,  at  or  about  that  date 
and  prior  to  February  10,  1879,  said  rent  being  then  wholly  unpaid,  all  the 
the  lessors  of  said  leases,  iu  accordance  with  the  provisions  thereof  and  of  the 
laws  of  Massachusetts,  duly  entered  in  and  upon  their  respective  estates,  and 
thereby  terminated  all  said  leases  for  such  non-payment  of  rent  and  breach 
of  condition  relating  thereto,  and  took  exclusive  possession  of  said  premises 
and  theater,  evicting  defendant,  and  repossessed  themselves  as  of  their  for- 
mer estates,  neither  the  defendant  nor  any  representative  of  her  or  of  said 
Cheney's  estate  being  present  at  nor  participating  in  said  proceedings,  nor 
giving  actual  consent  thereto;  and  said  Asa  P.  Morse  immediately  thereafter 
converted  the  portion  of  said  theater  standing  on  his  land  into  a  store,  which 
has  ever  since  been  used  exclusively  for  business  purposes.  On  March  1, 
1879,  all  lessors  named  in  said  Exhibits  A,  B,  C,  and  D  leased  anew,  by 
written  leases  for  a  term  of  about  10  years,  all  the  said  premises  and  theater  to 
one  John  Stetson,  of  Boston,  who  at  once  took  possession  thereof  and  has 
ever  since  operated  same  as  a  theater;  that  said  Stetson  has  entered  into  no 
obligation  with,  but  has  wholly  declined  to  permit  plaintiff  to  in  any  way 
use,  occupy,  or  enjoy  his  said  seat  and  section  No.  12  therein,  under  the  said 
lease  thereof  to  him  or  otherwise,  and  plaintiff  has  always  been  ready  to 
comply  with  all  the  provisions  of  the  said  lease  to  him. 

(6)  Plaintiff  duly  presented  and  exhibited  on  October  29,  1880,  to  defend- 
ant executrix  his  claims  against  the  estate  of  said  Arthur  Cheney  as  em- 
braced in  this  suit,  and  said  defendant  executrix  disallowed  and  refused  to 
pay  the  same,  and  on  March  81,  1881,  notified  plaintiff  thereof,  and  within 
four  months  thereafter  plaintiff  brought  this  suit. 

(7)  Neither  said  Arthur  Cheney  during  his  life,  nor  the  defendant  since  his 
decease,  lias  tendered  or  paid  the  plaintiff  any  part  or  proportion  of  said 
sum  of  $1,000  paid  by  him,  as  aforesaid,  for  said  lease  of  said  seat  No.  12, 
but  have  refused  so  to  do,  and  the  same  remains  unpaid. 

The  following  facts,  claimed  by  the  defendant,  are  agreed  by  the  plaintiff 
as  true,  if  admissible: 

(1)  The  plaintiff,  at  the  time  of  the  execution  and  delivery  of  his  lease 
from  said  Cheney,  had  actual  knowledge  that  said  theater  was  built  upon 
leased  land. 

(2)  At  or  soon  after  the  time  when  theatrical  performances  in  said  theater, 
under  the  management  of  said  Cheney,  ceased,  he,  said  Cheney,  offered  to 
the  plaintiff,  and  other  holders  of  leased  seats,  to  turn  over  to  them  said 
theater  and  assign  to  them  his  ground  leases, — they  to  assume  his  obligation! 
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under  said  leases. — bat  the  plaintiff,  and  other  lessees  of  seats,  declined  to 
accept  the  same.  The  whole  number  of  seats  in  said  theater  was  1,500,  or 
more,  of  which  150  were  held  under  leases  similar  to  the  plaintiff's. 

(3)  The  probate  proceedings  in  the  settlement  of  said  Arthur  Cheney's  es- 
tate are  as  stated  in  the  defendant's  answer,  and  the  inventory  and  execu- 
trix's account  therein  are  made  part  of  this  statement,  copies  being  annexed, 
marked  "G"  and  "H." 

(4)  Previous  to  said  lease  of  said  seat  to  the  plaintiff,  a  theater,  managed 
by  said  Arthur  Cheney,  standing 'upon  substantially  the  same  leasehold  prem- 
ises, had  been  destroyed  by  fire,  and  said  Cheney  was  unable  and  unwilling 
to  rebuild  said  theater  without  financial  assistance;  and  the  plaintiff  received 
said  seat-lease,  and  paid  81,000  therefor,  desiring  to  assist  said  Cheney  to  re- 
butld^ind  equip  said  Globe  Theater,  partly  from  motives  of  public  spirit  and 
the  hope  of  mutual  advantage,  and  not  altogether  as  a  commercial  transac- 
tion. 

The  facts  admitted  in  the  answer  are :  the  execution  of  the  lease, 
the  death  of  Cheney,  and  the  appointment  of  the  defendant  as  his  . 
executrix.  Under  the  instruments  mentioned  in  the  statement  of 
agreed  facts,  Cheney  was  the  lessee  of  the  land  covered  by  the  Globe 
Theater  until  June  30,  1892,  at  ground  rents  reserved,  payable 
monthly  or  quarter-yearly.  The  inventory,  G,  shows  that  the  ap- 
praised value  of  Cheney's  estate  was  $16,721.23.  The  account,  H, 
shows  an  increase  oyer  the  inventory  of  $18.55,  payments  out  of  the 
estate  amounting  to  $16,300.97,  and  a  balance  in  hand,  May  30, 
1879,  of  $438.81;  that  in  October  and  November,  1880,  claims 
against  the  estate  were  presented  by  53  non-residents,  including  the 
plaintiff,  amounting  to  $91,000,  based  on  leases  of  seats  in  the  Globe 
Theater,  which  the  executrix  had  rejected;  and  that  all  other  claims 
presented  against  the  estate  had  been  fully  paid.  The  account  was 
exhibited  and  allowed  March  12, 1881. 

The  plaintiff  seeks  a  recovery  principally  on  the  third  count  of  the 
complaint,  which  avers  that  Cheney  covenanted,  by  the  lease,  that 
the  plaintiff  should  quietly  enjoy  the  use  and  occupation  of  the  sec- 
tion and  seat  during  the  term  of  the  lease,  that  is,  until  the  tenth 
of  June,  1892.  If  there  was  such  a  covenant,  it  has  been  broken. 
The  question  is  whether  there  was  any  such  covenant.  There  is  no 
such  covenant  in  terms.  ^But  the  plaintiff  contends  that  the  words 
"demise"  and  "lease"  import  a  covenant  by  the  lessor  that  the  lessee 
shall  quietly  enjoy  the  demised  premises  during  the  term;  that  the 
covenant  implied  is  equivalent  to  a  stipulation  by  the  lessor  that 
the  lessee  shall  not  be  evicted  or  disturbed  by  himself  or  his  succes- 
sors in  title,  or  by  virtue  of  a  paramount  title;  and  that  an  expul- 
sion from,  or  actual  disturbance  of,  possession  constitutes  a  breach 
of  the  covenant. 

It  is  urged  by  the  plaintiff  that  the  language  of  the  lease  implies  a 
covenant  by  Cheney  that,  during  the  regular  annual  theatrioal  win- 
ter season  of  about  40  weeks,  public  performances  or  entertainments 
shall  be  given  in  the  theater,  to  which  the  plaintiff  shall  have  access 
under  the  lease ;  and  that  if  Choney  does  not  run  the  theater  for  40 
v.22F,no.7— 25 
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weeks  in  each  year,  but  discontinues  it  and  ceases  so  to  operate  it, 
he  is  to  pay  back  a  due  proportion  of  the  consideration  paid. 

Whatever  would  be  the  effect  of  the  words  "demise"  and  "lease," 
in  the  absence  of  any  covenants  on  the  subject  of  enjoyment,  by  way 
of  qualification  or  limitation,  it  is  clear  that  the  express  covenants  in 
this  lease,  in  regard  to  enjoyment,  forbid  any  implication  as  to  a 
covenant  for  quiet  enjoyment  growing  out  of  the  use  of  the  words  "de- 
mise" and  "lease."  It  is  covenanted  that  if  the  theater  is  substan- 
tially destroyed  by  fire  or  other  unavoidable  casualty,  the  rights  cre- 
ated shall  terminate  on  both  sides,  and  the  lessor,  and  his  executors, 
administrators,  heirs,  and  assigns,  be  released  from  all  liabilities  un- 
der the  lease.  It  is  also  covenanted  that  if  the  lessor,  or  his  heirs  or 
assigns,  shall  at  any  time  elect  to  discontinue  the  use  of  the  building 
as  a  theater  and  to  devote  it  to  other  purposes,  he  or  they  shall  have 
the  right  so  to  do  on  paying  or  tendering  to  the  lessee  such  propor- 
tion of  the  sum  of  $1,000  as  the  time  then  to  elapse  before  June  10, 
1892,  shall  bear  to  the  full  term  of  18  years,  and  all  rights  created 
by  the  lease  shall  thereupon  cease,  and  the  lessor,  and  his  executors, 
administrators,  heirs,  and  assigns,  be  released  as  aforesaid.  The  de- 
struction of  the  theater  by  fire  or  other  unavoidable  casualty  is  to  ter- 
minate the  lease,  and  in  that  event  the  lessee  loses  all  of  his  $1,000, 
though  this  event  may  happen  the  day  after  the  lease  is  made.  No 
provision  is  made  for  paying  anything  back  in  that  case.  Then  comes 
a  provision  for  paying  something  back  in  a  particular  event.  The 
theater  is  built  on  leased  land,  which  fact  the  lessee  knows,  and  the 
leases  to  Cheney  run  for  a  time  longer  than  the  lease  to  the  plain- 
tiff. Cheney  may  choose  to  devote  the  theater  building  to  some 
other  use  before  June  10,  1892,  and  make  it  a  source  of  profit  in 
that  way.  In  such  case,  he  is  to  pay  back  to  the  lessee  such  propor- 
tion-of  the  $1,000  as  the  unexpired  time  before  that  date  bears  to 
18  years.  Now,  with  a  covenant  for  the  termination  of  the  lease, 
and  the  payment  of  nothing  to  the  lessee,  in  case  of  a  total  destruc- 
tion of  the  building,  though  it  should  happen  the  next  day,  and  with 
a  covenant  for  the  payment  back  of  a  fixed  proportion  of  the  $1,000 
in  case  of  a  use  of  the  building  for  other  purposes  by  the  lessor,  it  is 
not,  in  the  absence  of  an  express  covenant  for  quiet  enjoyment  during 
the  term  of  the  lease,  to  be  inferred  that  the  lessor  agreed,  under  an 
implied  covenant  for  quiet  enjoyment,  to  pay  back  the  whole  or  any 
part  of  the  $1,000,  or  to  pay  any  sum  as  damages,  in  case  of  any 
discontinuance  except  one  of  the  character  specified.  Especially  is 
this  so  in  the  absence  of  any  covenant  to  keep  the  theater  open  for 
public  performances  or  entertainments  during  40  weeks  in  each  year. 
The  mentioning  of  the  40  winter  weeks  is  to  give  to  the  lessee  the 
right  to  use  the  seat  only  when  the  theater  shall  be  open  during  the 
40  winter  weeks,  and  to  make  it  clear,  in  connection  with  a  subsequent 
clause  in  the  lease,  that  at  all  times  except  when,  during  the  said 
theatrioal  winter  seasons,  the  lessee  shall  be  entitled  to  use  the  seat, 
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the  lessor  shall  have  the  free  use  of  it;  as,  daring  a  summer  theatrical 
season.  In  view  of  all  this,  the  ceasing  to  give  theatrical  represen- 
tations after  May  11,  1878,  because  of  the  failing  health  of  Cheney, 
and  of  his  prior  loss  of  money  by  the  theater,  was  a  risk  which  the 
lessee  and  not  the  lessor  assumed. 

Both  parties  knowing  that  the  theater  was  on  ground  leased  to 
Cheney,  a  discontinuance  of  the  use  of  the  building  as  a  theater  by 
Cheney,  without  a  devotion  of  it  to  other  purposes,  would  naturally 
involve  non-payment  of  rent  by  Cheney,  and  eviction  of  Cheney  and 
the  plaintiff.  Hence,  while  there  is  a  provision  that,  in  case  Cheney 
should  "elect  to  discontinue  the  use  of  the  said  building  as  a  theater, 
and  to  devote  it  to  other  purposes,"  he  should  refund  the  proportional 
part  of  the  $1,000,  the  election  being  intentional  and  voluntary,  and 
involving  a  use  of  the  building  for  other  purposes,  as  well  as  a  dis- 
continuance of  the  use  of  it  as  a  theater,  no  provision  is  made  as  to 
a  mere  discontinuance  of  the  use  of  the  building  as  a  theater,  unac- 
companied by  a  devotion  of  it  to  other  purposes.  That  might  be 
caused  by  death,  or  ill  health,  or  insolvency,  and  was  a  risk  taken  by 
the  lessee.  This  view  of  the  lease  shows,  also,  that  the  consideration 
did  not  fail  in  whole  or  in  part.  The  plaintiff  obtained,  and  has  en-  \ 
joyed,  all  the  rights  which  the  lease  conferred. 

There  is  no  proof  that  Cheney  or  the  defendant  devoted  the  build- 
ing to  other  purposes  after  Cheney  discontinued  its  use  as  a  theater. 
The  fact  agreed  to  by  the  defendant  is  only  that  Cheney,  being  in 
failing  health,  and  having  already  lost  a  considerable  sum  of  money 
by  the  theater,  ceased  to  give  theatrical  representations  in  it,  and 
they  were  never  resumed  by  him  before  his  death,  nor  since  then  by 
his  executrix.  The  causes  of  action  set  up  thus  failing,  there  is  no 
occasion  to  construe  the  statute  of  Connecticut  (Rev.  1875,  p.  388, 
§§  4,  5,  6)  in  regard  to  the  time  within  which  rights  of  action  must 
be  exhibited  to  an  executor,  or  to  determine  when  any  supposed  right 
of  action  in  this  case  accrued. 

Let  a  finding  for  the  defendant,  and  a  judgment  accordingly,  with 
costs,  be  entered. 


Supervisors  of  Election  —  Duties  under  Rev.  St.  $♦  2018,  2019  —  Right  to 
Scrutinize  Balwts. 

Under  section  2018  of  the  Revised  Statutes,  which  provides  that  the  super- 
visors of  election  must  "personally  scrutinize,  count,  and  canvass  each  ballot," 
a  supervisor  has  the  right  to  have  each  ballot  in  his  hands  for  such  reasonable 
time  as  may  be  necessary  for  him  to  scrutinize  it  with  care. 


United  States  v.  Clark.1 


(Circuit  Court,  E.  D.  New  York.   June  12,  1884.) 


Conviction  under  Rev.  St.  §  5522.    Motion  for  new  trial. 


» Reported  by  R  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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A.  W.  Tenney,  U.  S.  Dist.  Atty.,  for  the  United  States. 
Anthony  Barrett,  for  defendant. 

Benedict,  J.    The  acoused  was  charged,  under  section  5522  of  the 
Revised  Statutes  of  the  United  States,  with  obstructing,  hindering,  and 
interfering  with  Charles  C.  Weasel,  a  United  States  supervisor  of  elec- 
tions, in  the  performance  of  his  duties  at  an  election  held  November 
7,  1882,  in  the  Twenty-first  ward  of  the  city  of  Brooklyn,  at  which 
election  a  representative  of  congress  of  tbe  United  States  for  the  Third 
congressional  district  for  the  state  of  New  York  was  voted  for.  A 
verdict  of  goilty  having  been  rendered,  the  accused  now  moves  for  a 
new  trial  upon  the  ground  that  the  acts  proved  to  have  been  done  by 
him  do  not  constitute  an  offense  against  the  laws  of  the  United  States. 
There  is  no  dispute  respecting  the  facts.    At  the  election  referred  to 
the  defendant  was  chairman  of  the  board  of  canvassers,  appointed 
pursuant  to  the  laws  of  the  state  of  New  York  to  canvass  and  count 
the  vote  at  the  election  referred  to.    Charles  C.  Wessel  was  a  super- 
visor for  said  election,  duly  appointed  pursuant  to  the  laws  of  the 
United  States.    At  the  close  of  the  polls,  the  board  of  canvassers, 
upon  receiving  from  the  board  of  inspectors  of  election  the  ballot- 
boxes  containing  the  ballots  cast  at  such  election,  proceeded  to  count 
the  ballots,  as  required  by  the  law  of  the  state.    In  the  course  of  the 
canvass  a  question  arose  between  the  chairman  of  the  board  of  can- 
vassers and  the  United  States  supervisors  respecting  the  anthority  of 
the  United  States  supervisors  to  have  the  ballots  passed  to  them  for 
the  purpose  of  being  counted  by  them.    The  United  States  supervis- 
ors claimed  the  right  to  take  each  ballot  in  their  hands  for  the  pur- 
pose of  canvassing,  scrutinizing,  and  counting  the  same  before  it  was 
returned  to  the  box.  The  chairman  of  the  board  of  canvassers  claimed 
that  the  right  of  the  United  States  supervisors  was  limited  to  watch- 
ing the  state  canvassers,  and  to  scrutinizing  the  ballots  while  being 
counted  by  the  state  canvasser,  and  insisted  that  the  United  States 
supervisors  had  no  right  to  take  the  ballots  in  their  hands.  What 
was  done  thereafter  by  the  accused,  as  proved  on  the  trial,  is  con- 
ceded to  constitute  an  offense  against  the  laws  of  the  United  States, 
provided  the  United  States  supervisors  had  the  right  which  they 
claimed,  viz.,  to  be  permitted  to  take  in  their  hands  each  ballot  in  the 
box  of  ballots  cast  for  representative  in  congress,  for  the  purpose  of 
canvassing,  scrutinizing,  and  counting  the  same.  Whether  the  law  of 
the  United  States  confers  such  a  right  is  the  only  question  presented 
for  determination  on  this  occasion.  The  duties  of  a  supervisor  of  elec- 
tion prescribed  in  section  2018  of  the  Revised  Statutes  are  as  follows: 

"  To  the  end  that  ea,ch  candidate  for  the  office  of  representative  or  delegate 
in  congress  may  obtain  the  benefit  of  every  vote  for  him  cast,  the  supervis- 
ors of  election  are,  and  each  of  them  is,  required  to  personally  scrutinize, 
count,  and  canvass  each  ballot  in  their  election  district  or  voting  precinct 
cast,  whatever  may  be  the  indorsement  on  the  ballot,  or  in  whatever  box  it' 
may  have  been  placed  or  be  found." 
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Ly  section  2019,  the  supervisors  of  election  are  required,  at  the 
closing  of  the  polls,  "to  place  themselves  in  such  position,  in  relation 
to  the  ballot-boxes,  for  the  purpose  of  engaging  in  the  work  of  can- 
vassing the  ballots,  as  will  enabie  them  to  fully  perform  the  duties 
in  respect  to  such  canvass  provided  herein,  and  shall  there  remain 
until  every  duty  in  respect  to  such  canvass,  certificates,  returns,  and 
statements  has  been  wholly  completed." 

It  wiH  be  observed  that  the  statute  requires  the  supervisor  of  elec- 
tion to  "engage  in  the  work  of  canvassing  the  ballots,"  and  to  "per- 
sonally scrutinize,  count,  and  canvass  each  ballot."  This  language, 
by  necessary  implication,  authorizes  the  supervisor  to  do  all  acts 
necessary  to  enable  him  to  perform  the  duties  imposed.  The  ballots 
cast  may  differ  in  form  and  in  quality  of  paper,  as  well  as  in  the 
matter  written  or  printed  upon  them.  Clearly  it  would  be  imprac- 
ticable, if  not  impossible,  for  the  supervisor  to  scrutinize,  canvass, 
and  count  each  ballot,  unless  he  be  permitted  to  have  the  ballot  in 
his  hands  for  such  reasonable  time  as  may  be  necessary  for  him 
to  scrutinize  it  with  care.  The  duty  imposed  upon  the  supervisor 
is  to  personally  scrutinize,  count,  and  canvass  each  ballot.  He  can- 
not be  confined  to  the  act  of  watching  the  state  canvassers  while 
they  canvasB  and  count  the  ballots.  He  has,  therefore,  by  the  stat- 
ute, a  right  to  take  each  ballot  in  his  hand  for  the  purpose  of  can- 
vassing the  same  before  it  is  returned  to  the  box.  Confirmation  of 
this  construction  of  the  statute  is  found  in  the  statute  of  the  state, 
which  furnishes  the  authority  by  which  the  state  canvassers  take  each 
ballot  in  their  hands.  The  words  of  the  state  statute,  from  which  the 
state  canvassers  derive  their  authority,  are  these :  "shall  canvass  and 
count  the  votes."  Act  of  May  7,  1872,  as  amended  in  1873  and 
1874,  §  13 ;  Laws  N.  Y.  1872,  c.  575  ;  Laws  N.  Y.  1873,  c.  365 ;  Laws 
N.  Y.  1874,  c.  633.  By  virtue  of  this  language,  the  state  canvassers 
exercise  the  right  to  take  each  ballot  in  their  hands.  The  words  used 
in  the  United  States  statute  are,  "personally  scrutinize,  count,  and 
canvass  each  ballot."  If  the  words  used  in  the  state  statute  confer 
upon  the  state  canvassers  the  right  to  take  up  each  ballot,  the  words 
used  in  the  United  States  statute  must  be  considered  to  confer  the 
same  right  upon  the  United  States  supervisor. 

I  entertain  no  doubt,  therefore,  that  the  accused  was  properly  con- 
victed, and  I  am  permitted  to  say  that  Mr.  Justice  Blatchfobd,  to 
whom  this  opinion  has  been  shown,  concurs  with  me  in  this  conclu- 
sion.   The  motion  for  new  trial  is,  accordingly,  denied. 
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United  States  v.  Bdssell. 


(Circuit  Court,  D.  Massachusetts.   October  31, 1884.) 


Counterfeit  in  o — Gilding  Old  English  Shillings—  Intent — Ignorance  or 


To  change,  by  any  kind  of  manipulation,  silver,  copper,  or  any  other  metal 
into  the  resemblance  of  some  coin  of  the  United  States,  or  foreign  coin,  made 
current  by  law,  or  current  as  money  in  the  United  States,  by  gilding,  electro- 
plating, or  any  other  process,  or  coloring  it  so  that  it  resembles  gold,  is  an  in- 
dictable  offense,  under  chapter  24,  act  of  Congress,  January  16, 1877;  and  a 
party  so  doing  cannot  excuse  himself  by  showing  what  was  his  intention,  or 
that  he  did  not  intend  to  use  the  coins  he  so  made  for  fraudulent  purposes,  or 
that  they  should  be  so  used  by  others,  or  that  he  was  ignorant  of  the  law. 

This  was  an  indictment  under  the  act  of  January  16,  1877,  c.  24, 
for  falsely  making,  forging,  and  counterfeiting  coins  in  the  resem- 
blance of  gold  sovereigns.  It  appeared  in  evidence  that  the  defend- 
ant, who  was  a  gold  plater,  plated  with  gold  certain  English  shillings 
of  the  reign  of  George  III.,  the  result  of  whicb,  was  that  they  closely 
resembled  gold  sovereigns,  and  were  afterwards  passed  as  such. 
There  was  no  allegation  in  the  indictment  that  the  acts  were  done 
with  intent  to  defraud,  and  it  appears  from  the  evidence  that,  in  fact, 
the  defendant  had  no  such  intent. 

.  Charles  Almy,  Jr.,  Asst.  U.  8.  Atty.,  for  the  United  States. 
A.  W,  Boardman,  for  defendant. 
Webb,  J.,  charged  the  jury  as  follows: 

"The  defendant  stands  charged  with  an  offense  under  a  law  de- 
signed to  protect  the  community  against  the  circulation  of  spurious 
money.  Questions  of  law  are  presented  which  are  of  great  impor- 
tance, and  my  opinion  of  which  can  be  reviewed  and  corrected,  but 
not  by  you.    You  will  take  the  rule  which  I  give  as  correct. 

"I  instruct  yon  as  matter  of  law  that  to  change,  by  any  kind  of 
manipulation,  coin  of  silver,  copper,  or  any  other  metal  into  the  sem- 
blance of  other  coin  by  gilding,  electro-plating,  or  any  other  process, 
or  coloring  it  so  that  it  resembles  gold,  is  within  the  law.  It  must 
be  made  to  resemble  some  coin  of  the  United  States,  or  some  foreign 
coin,  made  current  by  law  or  current  as  money  in  the  United  States." 

After  stating  the  facts,  the  judge  further  charged  the  jury  as  fol- 
lows: 

"Under  this  statute  the  unauthorized  making  or  forging  or  coun- 
terfeiting coins  in  the  resemblance  and  similitude  of  any  foreign  gold 
or  silver  coin  which,  by  law,  is  current  in  the  United  States,  or  in 
actual  use  and  circulation  as  money  within  the  United  States,  is  ab- 
solutely prohibited,  and  whosoever  does  the  prohibited  acts  is  subject 
to  the  penalties  of  the  law.  The  only  question  is  whether  the  ac- 
cused did,  in  fact,  forge  or  counterfeit  such  coins  as  charged  against 
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him  in  the-  indictment.  If  he  did,  he  cannot  exouse  himself  by  show- 
ing what  was  his  intention,  or  that  he  did  not  intend  himself  to  ase 
the  coin  he  so  made  for  fraudulent  purposes,  or  that  they  should  be 
so  used  by  others.  Nor  can  he  be  excused  on  account  of  his  igno- 
rance of  the  law — that  it  did  not  allow  him  to  do  what  he  did." 


Patents  for  Inventions—Anticipation— Machine  fob  Preparing  and  Gild- 
ing Mouldings — Glasgow  and  Fkitts  Inventions. 

Patent  No.  226,845,  issued  April  22,  1880,  to  William  Glasgow,  for  a  machine 
for  enameling  or  preparing  mouldings  for  gilding,  was  anticipated  by  the 
Fritts  machine  of  1875,  invented  by  defendant,  and  is  void. 

In  Equity. 

Mr.  Dunn  and  Mr.  Banning,  for  complainant. 
Mr.  Stout,  for  defendant. 

Blodgett,  J.  This  is  a  bill  to  restrain  the  alleged  infringement 
of  patent  No.  226,845,  issued  April  22,  1880,  tq  complainant,  for  a 
"machine  for  enameling  or  preparing  mouldings  for  gilding,"  and 
for  an  accounting.   The  defenses  are : 

(1)  That  defendant  does  not  infringe;  (2)  that  the  machine  covered  by  com- 
plainant's patent  was  not  the  sole  invention  of  complainant,  but  was  the 
invention  of  the  defendant  and  complainant  acting  together;  (8)  that  the 
machine,  or  the  substantial  and  operative  parts  thereof,  used  by  defendant, 
was  invented  ami  put  in  public  use  by  him  more  than  two  years  prior  to  the 
application  for  a  patent  by  the  complainant. 

The  machine  described  in  the  patent  is  a  device  for  coating  mould* 
ings  for  picture-frames,  looking-glasses,  and  kindred  uses,  with  an 
enamel  made  of  whiting  and  glue,  as  a  foundation  on  which  to  lay 
the  gilding.  The  process  by  means  of  this  device  consists  in  run- 
ning or  pushing  the  moulding  to  be  coated  through  a  box  filled  with 
the  enameling  or  coating  composition  in  a  plastic  condition,  whereby 
a  sufficient  amount  of  the  composition  to  form  a  coat  of  enamel  ad- 
heres to  the  moulding,  and  the  coating-  thus  taken  on  is  smoothed 
and  compacted  by  steel  or  iron  templets  or  forms,  which  fit  over  the 
external  surface  of  the  mouldings  where  they  leave  the  box;  and  in 
the  patented  device  these  templets  are  placed  both  at  the  place  of  en- 
trance and  of  exit,  and  the  machine  consists  of  feed-rollers  and  pres- 
sure-rollers, by  which  the  moulding  is  fed  or  forced  endwise  through 
the  enameling  box,  and  held  in  proper  position  for  that  purpose. 
The  patent  contains  nine  claims,  all  being  for  a  combination  of  dif- 
ferent members  of  the  machine  working  together  to  produce  the  de- 
sired result,  and  the  defendant  is  charged  with  the  infringement  of  all 
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but  the  third  claim.  The  proof  in  the  case  shows  that,  as  early  aa 
1875,  the  defendant,  Fritts,  caused  a  machine  to  be  made  and  put  in 
use,  a  model  or  illustration  of  which  is  in  evidence  in  the  case, 
marked  "D.  H.  Fritts  machine;"  and  there  can  be  no  doubt,  I  think, 
from  the  proof,  that  this  machine  worked  successfully  in  coating  what 
was  known  as  linings  for  picture-frames,  which  is  the  small  or  inner 
frame  lying  next  to  the  picture,  and  usually  of  a  flat  or  bevel  shape. 
This  machine  was  so  organized  as  to  press  or  crowd  the  mould- 
ings endwise  through  the  composition  box,  and  the  composition  was 
smoothed  and  compacted  upon  the  surface  of  the  strip  so  operated 
upon  by  means  of  a  templet  of  the  shape  of  such  lining  or  strip; 
that  is,  the  templet  was  cut  so  as  to  fit  over  the  upper  cross-section 
•surface  of  the  strip,  and  in  passing  through  this  templet  or  form  the 
-enamel,  which  adhered  was  smoothed,  and  made  compact  and  firm. 

There  seems,  from  the  proof,  to  have  been  two  kinds  of  machines 
or  devices  made  by  Fritts  for  this  purpose,  in  one  of  which  the  lining 
or  strip  to  be  operated  upon  was  forced  through  the  composition  box 
by  what  is  called  by  the  witnesses  the  "chain-feed,"  that  is,  as  near 
as  I  can  understand  from  the  proof,  a  chain  actuated  by  power  was  so 
arranged  that  by  friction  contact  with  the  strip  it  carried  or  thrust  the 
strip  through  the  composition  box.  In  the  other  machine,  known  in 
the  proof  as  the  "D.  H.  Fritts  machine,"  the  motion  was  imparted 
to  the  strip  to  be  operated  upon  by  friction  rollors  pressing  against 
the  under  side  of  the  strips,  and  the  strips  were  held  in  place  by 
pressure  rollers  bearing  upon  the  upper  side  of  the  strip  so  as  to 
hold  the  strip  in  place  and  carry  it  steadily  into  and  through  the 
composition  box.  From  a  careful  comparison  of  the  "D.  H.  Fritts 
machine"  of  1875,  as  illustrated  in  the  model  and  proof,  with  the 
mechanism  described  in  the  patent,  I  can  see  no  substantial  differ- 
ence in  the  mechanical  organization  or  result  of  the  two  devices.  The 
Fritts  machine  of  1875  imparted  the  necessary  motion  to  carry 
the  moulding  into  and  through  the  box  by  friction  rollers,  operating 
upon  the  under  side  of  the  machine.  The  complainant's  machine 
does  the  same  thing.  The  Fritts  machine  of  1875  held  the  strip  to 
be  operated  upon  with  the  requisite  amount  of  pressure  down  upon 
the  friction  rollers  by  pressure  rollers,  held  in  place  by  brackets  and 
adjusted  by  screws.  The  complainant's  patent  provides  for  a  some- 
what different  arrangement  of  the  pressure  rollers,  because  the  com- 
plainant seems,  at  least,  to  assume  that,  in  coating  moulding  which 
had  an  irregular  surface,  the  pressure  rollers  should  bear  upon  the 
different  parts  of  those  surfaces  so  as  to  secure  a  steady  and  even 
motion  through  the  composition  box,  while  the  Fritts  machine,  be- 
ing intended  to  operate  mainly  upon  only  a  strip  having  a  flat  or 
beveled  surface,  the  pressure  rollers  were  arranged  so  as  to  give  only 
one  bearing. 

I  cannot  see,  however,  that  there  is  any  patentable  difference  in 
the  two  devices.    The  patent  shows  a  more  complicated  machine. 
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and  one  calculated,  at  least,  theoretically  to  meet  more  changes  of 
surface  than  that  specially  provided  for  in  the  Fritts  machine,  but 
still,  it  seems  to  me  that,  when  once  the  idea  of  carrying  a  strip,  for 
the  purpose  of  coating  it  with  enamel,  through  a  composition  box,  by 
means  of  friction  rollers,  and  holding  it  in  place  by  pressure  rollers, 
was  shown  and  illustrated  by  an  operative  machine,  the  number  and 
places  for  the  bearings  of  the  pressure  rollers  was  after  that  only  a 
matter  of  mere  mechanical  adaptation.  The  moulding  or  strip  to  be 
operated  upon  forms  the  bottom  of  the  composition  box  in  both  these 
machines,  and  hence  the  sides  of  the  composition  box  must  necessa- 
rily be  movable  to  adjust  them  to  the  different  widths  of  the  strip  to 
be  coated  or  operated  upon,  and  hence  I  find  that  in  the  original 
Fritts  machine  of  1875,  and  in  the  complainant's  machine  as  de- 
scribed in  his  patent,  there  is  a  provision  for  setting  the  sides  of  the 
composition  box  farther  apart  or  nearer  together,  as  the  necessity  may 
require.  The  plaintiff  provides  for  this  necessity  by  what  he  terms 
his  bracket,  H,  leaving  the  sides  of  the  box  movable  so  that  they  may. 
be  held  in  place  by  the  brackets  as  they  are  from  time  to  time  ad- ' 
justed  by  set  screws  in  a  slot  upon  the  frame  of  the  machine ;  while 
Fritts,  in  his  original  machine,  provided  a  frame  which  embraced,  and, 
within  certain  limits,  held,  the  sides  of  the  machine  in  place,  but  they 
were  movable  in  or  out  to  accommodate  the  width  of  the  strip  to  be 
operated  upon  by  loosening  and  tightening  certain  thumb-screws 
which  are  shown  in  the  device.  The  movable  sides  of  the  composi- 
tion box  are  therefore  shown  in  both  machines,  although  slightly  dif- 
ferent means  are  employed  for  securing  the  adjustability  of  the  sides, 
and  fastening  and  holding  them  in  place.  It  also  seems  to  have  been 
found  necessary  in  practice  to  make  the  composition  box  slightly  ad- 
justable vertically,  so  that  it  may  tip  to  some  extent  to  accommodate 
itself  to  the  inequalities  of  the  strip  of  lining  or  moulding  to  be  oper- 
ated upon;  and  the  complainant  describes  in  his  patent  the  means 
by  which  that  element  of  adjustability  is  secured  by  springs  and 
screws.  In  the  Fritts  machine  this  element  of  adjustability  is  ob- 
tained by  means  of  certain  rubber  washers  placed  upon  the  bolts 
which  held  the  composition  box  to  the  frame  of  the  machine,  whereby 
a  certain  amount  of  yielding  or  tipping  was  provided  for. 

The  proof  shows  that  Fritts;  after  the  construction  of  his  machine 
in  1875,  was  not  entirely  satisfied  with  its  working,  and  thought  it 
could  be  improved.  With  a  view  to  secure  further  improvements 
upon  it,  he  consulted  with  Glasgow,  the  complainant,  stating  to  him 
the  difficulties  which  he  had  encountered  so  far  in  his  experiments, 
and  suggested  that,  as  Glasgow  had  been  somewhat  successful  as 
an  inventor  of  mechanical  devices,  he  shonld  make  an  attempt  at 
further  improvement  in  the  Fritts  machines,  and  Glasgow  accord- 
ingly commenced,  sometime  in  the  latter  part  of  1878,  to  devise  and 
construct  an  improved  machine,  and  in  the  latter  part  of  March, 
1879,  he  had  constructed  a  working-machine  which  he  states  was 
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substantially  the  same  as  is  covered  by  this  patent;  and  abont  the 
time  this  machine  was  completed  and  ready  for  operation,  Glasgow 
and  the  defendant  formed  a  partnership  for  the  purpose  of  operating 
it,  and  defendant  states  it  was  the  understanding  between  them  that 
a  patent  was  to  be  applied  for  and  owned  by  them  jointly  as  the  re- 
sult of  their  joint  invention.  This  partnership  continued  until  the 
latter  part  of  1879,  when  the  defendant  sold  his  interest  in  the  busi- 
ness and  in  the  machines  and  patent,  if  one  was  obtained,  to  Swords 
&  Bice,  and  shortly  afterwards  the  defendant  started  business  on  his 
own  account,  constructing  several  machines,  which  he  has  been  using 
since  that  time  in  the  business  of  enameling  or  whitening  mould- 
ings. 

The  oomplainant  states  that  he  was  in  no  degree  instructed  or 
aided  by  the  defendant  in  making  the  machine  described  in  his  pat- 
ent; but  I  can  hardly  believe  it  possible,  that  while  the  defendant 
and  the  complainant  were  working  together  for  a  common  object  du- 
.  ring  several  months  tha  t  elapsed  between  the  time  that  complainant 
*  attempted  the  construction  of  the  first  machine  and  the  time  of  their 
dissolution  of  partnership,  which  was  nearly  a  year,  that  whatever 
progress  had  been  made  by  Fritts  in  the  construction  of  the  machine 
for  the  purpose  desired  would  not  have  been  made  use  of,  and  com- 
parisons of  what  the  complainant  intended\to  produce  and  what  Fritts 
had  already  done  in  the  same  direction  would  not  have  been  made. 
It  is  not  possible  for  me  to  conceive  that  two  men,  working  together 
to  a  common  end,  would  not  have  availed  themselves  of  all  that  either 
of  them  had  previously  done;  the  successes  and  failures  of  Fritts' 
machine,  and  especially  its  capacity  or  adaptation  to  coat  mouldings 
as  well  as  linings,  would  have  been  a  matter  in  which  they  must  have 
taken  an  interest.  It  therefore  seems  to  me  an  inevitable  conclusion, 
from  the  proof  in  this  case,  that  the  machine  described  in  the  patent 
is  only  the  more  elaborate  and  perfected  device  which  was  at  least 
foreshadowed  by  the  Fritts  machine  of  1875.  It  is  but  the  natural 
conclusion,  that  whatever  Fritts  had  accomplished,  and  whatever 
Fritts  knew  about  the  effort  to  coat  or  enamel  mouldings  by  machinery, 
should  have  been  used  by  both  these  parties  as  the  common  starting 
point  from  which  to  make  the  machine  finally  constructed  by  com- 
plainant, or  by  him  and  defendant;  and  assuming,  as  I  must  from 
the  proof,  that  the  "D.  H.  Fritts  machine  of  1875"  was  an  operative 
machine,  and  which  successfully  enameled  linings  or  inside  strips 
for  picture  frames,  I  can  see  no  element  of  invention  in  the  machine 
described  by  complainant's  patent.  The  templet  in  the  composition 
box  which  scraped  off  the  superfluous  posting  of  the  composition,  so 
as  to  give  the  lining  strips  a  uniform  and  smooth  compacted  coat  of 
the  enamel  or  composition,  is  the  special  feature  or  element  of  the 
whole  device,  and  if  a  templet  fitting  the  upper  external  surface  of 
a  lining  could  be  out  so  as  to  give  a  smooth  and  satisfactory  coating 
to  a  leveled  or  flat  piece  of  wood,  there  is  certainly  no  invention  in 
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afterwards  cutting  a  templet  to  fit  the  external  surface  of  a  more 
elaborate  piece  of  moulding,  so  as  to  smooth  and  compact  the  coating 
upon  such  piece  of  moulding;  and,  as  I  have  already  said,  the  fric- 
tion rollers,  by  which  motion  is  imparted  to  the  strip  to  be  operated 
upon,  and  the  pressure  rollers  by  which  the  strip  is  held  in  place  in 
its  progress  through  the  composition  box,  as  shown  in  the  original 
Fritts  machine,  are  substantially,  and  for  all  the  functions  of  their 
performance,  the  same  as  the  friction  and  pressure  rollers  employed 
by  the  complainant.  The  means  for  increasing  or  diminishing  the 
width  of  the  composition  box,  as  described  in  the  patent,  are  some- 
what different  from  those  adopted  by  Fritts  in  his  earlier  machine, 
but  they  are,  after  all,  a  mere  colorable  change  producing  no  new  re- 
sult, and  therefore  having  no  special  element  of  advantage  over  that 
shown  in  the  original  Fritts  box,  which  should  make  them  the  sub- 
ject of  a  patent  either  by  themselves  or  in  a  combination. 

I  am  therefore  compelled  to  find,  from  the  testimony  in  this  case, 
that  the  essential  elements  of  this  patent  are  found  in  the  original 
Fritts  machine  of  1875.  The  complainant's  machine,  as  described 
in  his  patent,  when  compared  with  what  Fritts  had  previously  done, 
impresses  me,  more  as  a  study  to  make  a  device  which  should  ap- 
parently differ  from  what  Fritts  had  accomplished  than  as  a  ma- 
chine with  any  real  difference.  The  parts  are  more  complicated, 
and  express  provision  is  made  for  securing  a  bearing  by  the  pressure 
rollers  upon  the  different  parts  of  the  surfaces  of  the  moulding,  but 
I  can  see  nothing  in  the  patented  device  except  a  mere  adaption  of 
the  mechanical  improvement  upon  what  is  fully  suggested  in  the 
original  Fritts  machine.  If  I  deemed  it  necessary  I  might  go  through 
and  analyze  all  the  different  claims  in  the  patent,  and  show,  as  I 
think  it  quite  satisfactorily  appears,  that  if  these  combination  claims 
are  valid,  the  defendant  does  not  infringe  them.  For  illustration, 
the  first  claim  is : 

"In  a  machine  for  enameling  or  preparing  mouldings  for  gilding,  the  com' 
bination  with  the  feed-roller,  N,  and,  having  their  journals  in  a  stationary 
frame.  A,  of  the  table,  B,  having  an  opening  through  which  pass  the  pe- 
ripheries of  the  rollers,  said  table  being  vertically  adjustahle  with  relation  to 
the  position  of  the  rollers,  substantially  as  and  for  the  purpose'set  forth." 

This  claim  for  a  combination  of  the  feed-rollers  and  the  table  is 
certainly  not  infringed  by  the  machine  used  by  the  defendant,  as 
shown  by  the  proof,  because  the  defendant  does  not  use  the  table,  B, 
or  anything  which  Beems  to  me  to  be  the  equivalent  of  it.  So,  too, 
the  second  claim,  which  is  for  the  combination  of  the  frame,  A,  the 
feed-rollers,  N,  and  the  table,  B,  with  laterally  adjustable  gauges,  C, 
does  not  seem  to  me  to  be  infringed  by  the  defendant,  because  the 
table,  B,  is  not  found  in  the  defendant's  device,  nor  does  the  defendant 
use  the  laterally  adjustable  gauges,  C,  described  in  the  claim. 

Much  stress  was  laid  in  the  argument  upon  the  vertically  and 
laterally  adjustable  tracks,  M,  as  shown  in  the  patent,  and  the  seventh 
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claim  in  the  patent  is  for  the  combination  of  these  tracks,  M,  with 
the  adjustable  table,  B.  The  defendant's  composition  box  runs  upon 
a  sort  of  platform,  or  table,  as  he  calls  it,  interposed  between  the 
frame  on  which  the  machine  stands  and  the  composition  box,  and 
upon  this  table  are  placed  strips  capable  of  being  adjusted  nearer  to- 
gether or  wider  apart,  by  means  of  slots  and  screws,  upon  which  the 
strip  of  moulding  to  be  operated  upon  rests  in  running  through  the 
composition  box.  These  tracks  or  strips  are  not  the  equivalent  for, 
and  do  not  take  the  place  of  the  tracks,  M,  described  in  the  patent, 
because  they  are  not  vertically  adjustable;  but,  even  if  they  did,  the 
tracks,  M,  as  shown  in  the  patent,  are  evidently  but  a  mere  modifi- 
cation of  the  device  shown  in  the  original  Fritts  machine  of  1875 
for  carrying  the  moulding  under  the  box.  So  I  might  go  through  with 
all  the  elements  of  these  combination  claims,  and,  as  I  think,  easily 
demonstrate  that  the  defendant  does  not  use  the  same  combination 
that  is  shown  in  these  claims,  with  all  the  elements  of  the  combina- 
tions in  other  words,  as  used  by  the  defendant ;  but  I  think  the  broader 
and  fuller  answer  is,  as  I  have  already  stated,  that  whatever  there  is 
of  utility  in  this  machine  and  the  various  parts  thereof,  seems  to 
have  originated  in  the  old  Fritts  machine  of  1875 ;  I  am  therefore 
of  opinion  that  this  patent  is  void  as  having  already  been  anticipated 
in  the  art,  and  that  the  substantial  elements  of  it,  combined  and 
used  as  described  in  the  patent,  were  well  known  for  many  years 
prior  to  the  time  that  complainant  entered  the  field. 
The  bill  is  dismissed  for  want  of  equity. 


1.  Patents  for  Inventions — Barry  Patent  for  Reaming  and  Squaring  Pipes 

— Novelty. 

Patent  No.  91,201,  issued  to  William  Barry,  June  15,  1869,  for  an  "improve- 
ment in  compound  tools  for  reaming  and  squaring  pipes,"  is  void  for  want  of 
novelty. 

2.  Same  — Implied  License  —  Employe  Using  His  Invention  in  Employer'! 

Business— Royalty  and  Profits. 

An  employe  who  is  the  owner  of  a  patent  cannot  introduce  his  patented  de- 
vice into  his  employer's  business  without  the  employer's  consent,  and  without 
a  special  agreement  to  pay  him,  and  afterwards  demand  royalties  or  profits 
and  damages  for  the  use  of  such  device,  especially  where  the  invention  has 
been  developed  and  brought  to  a  practical  condition  at  the  expense  of  the  em- 
ployer. 

In  Equity. 

E.  J.  Hill,  for  complainant. 
West  tD  Bond,  for  defendant. 


Barry  v.  Crane  Brothers  Mandf'g  Co. 


(Circuit  Court,  N.  D.  Illinoit.  November  10,  1884.) 


BARRY  V.  0BANB  BROTHERS  MAN  OF* G  00. 


897 


Blodqett,  J.  This  bill  seeks  an  injunction  and  -accounting  by 
reason  of  the  alleged  infringement  of  patent  No.  91,201,  issued  to 
complainant,  dated  June  15, 1869,  for  an  "improvement  in  compound 
tools  for  reaming  and  squaring  pipes."  The  defenses  set  up  are :  (1) 
Tbat  the  patent  is  void  for  want  of  novelty;  (2)  an  implied  license 
to  the  defendant  from  the  complainant  to  use  the  device  in  question. 
The  tool  described  in  this  patent  seems  to  be  mainly  useful  for  the 
purpose  of  boring  or  reaming  out  brass  castings,  thereby  cutting 
away  the  scale  and  sizing  the  opening  or  orifice  for  the  purpose  of 
cutting  screw-threads  thereon,  and  also  for  squaring  the  ends  of  the 
casting,  so  as  to  make  a  tight  joint  between  the  brass  and  the  iron 
pipes  to  be  connected  therewith. 

The  proof  in  the  case  shows  that  complainant,  for  some  time  prior 
to  obtaining  the  patent  in  question,  was  in  the  employ  of  the  defend* 
ant  manufacturing  company  as  foreman  of  their  brass  finishing  de- 
partment; that,  while  in  such  employment,  he  produced  or  made  the 
tool  in  question,  experimented  with  it,  made  operative  tools,  which 
he  put  into  use  in  his  department  of  defendant's  factory,  and  finally 
introduced  into  the  business  of  defendant  six  or  seven  different  sized 
tools,  for  the  purpose  of  operating  upon  different  sized  brass  castings. 
Complainant  continued  in  defendant's  employ  for  about  four  or  five 
years  after  obtaining  his  patent,  during  all  of  which  time  the  tools 
in  question,  under  his  supervision,  were  manufactured  and  put  in 
use,  with  no  claim*  on  his  part  for  compensation  and  no  express 
agreement  on  the  part  of  the  defendant  to  pay  him.  There  can  be 
no  doubt,  from  the  proof,  that  the  complainant  conducted  his  exper- 
iment and  caused  the  tools  now  used  by  defendant  to  be  manufac- 
tured at  defendant's  expense,  and  it  would  also  seem  the  natural  in- 
ference, from  the  proof,  that  complainant  introduced  the  tools  in  ques- 
tion into  use  in  defendant's  business  more  as  an  adjunct  to  his  own 
employment,  as  its  foreman  and  department  manager,  than  with  the 
expectation,  at  that  time,  of  receiving  any  royalties  or  other  com- 
pensation for  his  patented  device.  There  is  no  proof  that  defendant 
has,  since  complainant  left  its  employ,  made  any  new  tools,  but  only 
tbat  it  has  continued  to  use  those  which  complainant  made  and 
caused  to  be  put  in  operation  in  its  shop.  I  am  therefore  of  opin- 
ion, that,  by  introducing  those  tools  into  use  in  the  defendant's  busi- 
ness, complainant  has  licensed  or  consented  to  the  use  of  those  tools 
by  the  defendant,  not  only  for  the  time  that  he  was  in  its  employ, 
but  so  long  as  the  tools  shall  last.  It  can  hardly  be  possible  that  an 
employe,  himself  the  owner  qf  a  patent,  can  introduce  his  patented 
*  device  into  his  employer's  business  without  his  employer's  consent, 
and  without  a  special  agreement  to  pay  him,  and  afterwards  turn 
around  and  demand  royalties  or  profits  and  damages  from  his  em- 
ployer for  the  use  of  such  device,  especially  in  a  case  like  this,  where 
the  invention,  if  there  be  an  invention  in  this  tool,  has  been  developed 
and  brought  to  a  practical  condition  at  the  expense  of  his  employer. 
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I  do  not  intend  to  be  understood  as  holding  that  the  employer  became 
the  owner  of  this  patent,  but  that  it  acquired,  nnder  the  facts,  the 
right  to  use  the  particular  tools  which  complainant  made  and  put 
voluntarily  into  use  in  defendant's  factory  at  defendant's  expense. 

Although  it  may  hardly  be  necessary  to  the  disposition  of  this  case, 
I  will  further  say  that  the  proof  in  this  record  is  such  as  to  fully,  as 
1  think,  sustain  the  position  that  this  patent  should  and  must  be  held 
void  for  want  of  novelty.  The  characteristics  of  the  complainant's 
patent,  and  wherein  it  differs  from  the  ordinary  and  old-fashioned 
drills  or  reamers,  is  in  the  insertion  of  removable  cutters  to  do  the 
reaming  and  the  squaring.  There  is  no  doubt  but  what  both  these 
processes  could  have  been  accomplished,  and  have  been  heretofore  ac- 
complished, with  other  tools.  The  advantage  claimed  for  the  com- 
plainant's tool  is  that  when  the  cutters  become  dull  or  worn  out  they 
can  be  taken  out  and  sharpened  or  replaced  with  new  ones ;  and,  if 
this  were  a  new  device,  if  the  complainant  was  the  first  to  show  a 
removable  cutter  in  a  tool  for  reaming  or  squaring  or  boring  brass  or 
iron,  it  might  be  such  an  improvement  over  the  former  reaming  and 
squaring  tools  as  would  entitle  him  to  a  patent ;  but  the  proof  in  this 
case  is  ample  to  show  that  tools  provided  with  cutters,  like  the  cut- 
ters, G  and  E,  described  in  this  patent,  had  been  used  long  prior  to 
the  time  complainant  entered  the  field.  There  can  be  no  doubt,  from 
the  proof,  that  implements  like  defendant's  Exhibit  Goode  and  de- 
fendant's Exhibit  Kley  had  been  in  use  for  upwards  of  10  years,  at 
least,  prior  to  the  date  of  complainant's  patent.  Both  these  tools 
show  removable  cutters  of  different  shapes,  and  which  it  would  only 
require  a  slight,  mechanical  adaptation  to  make  them  do  all  the  work 
which  the  complainant's  tool  has  done  or  is  capable  of  doing.  In  view 
of  the  state  of  the  art,  therefore,  it  seems  very  clear  to  me  that  com- 
plainant's tool  is  nothing  but  an  adaptation,  perhaps  to  a  new  use, 
of  a  tool  well  known  in  the  art  long  prior  to  the  date  of  his  alleged 
invention,  and  this  adaptation  is  not  such  as  required  invention,  but 
simply  mere  mechanical  change,  which  any  machinist,  or  person  skilled 
in  the  use  of  tools,  could  do.  I  therefore  hold  both  branches  of  this 
defense  are  sustained  by  the  proof,  and  the  bill  is  dismissed  for  want 
of  equity. 


KETCH  AM  V.  JACQUES. 
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Ketcham,  Eeceiver,  and  others  v.  Jacques  and  others. 

(Circuit  Court,  if.  D.  Illinois.    August  4.  1884.) 

Patents  for  Inventions—  Boxes— Patent  No.  132,174— Infringement. 

Patent  No.  132,174,  issued  to  Henry  K.  Heyel,  assignee  of  the  American  Pa- 
per Box  Company,  dated  October  8, 1872,  "for  an  improvement"  in  boxes,  in 
view  of  the  state  of  the  art  at  the  time  of  issuance  of  the  patent,  must  be  con- 
fined to  a  certain-shaped  box  and  cover,  the  depth  and  width  of  which  must 
bear  certain  relations,  and,  although  the  inventor  fastened  his  box  with  staples, 
that  does  not  enable  Heyel  to  treat  as  infringers  all  box-makers  who  use  naps 
and  staples,  or  who  use'  staples  horizontally,  nor  is  such  patent  infringed  by 
defendants'  box. 

In  Equity. 

Blodgett,  J.  This  is  a  bill  to  restrain  the  infringement  of  letters 
patent  No.  132,174,  issued  to  Henry  R.  Heyel,  assignee  of  the  Amer- 
ican Paper  Box  Company,  dated  October  8,  1872,  for  "an  improve- 
ment in  boxes,"  and  for  an  accounting.  Defendants  deny  infringe- 
ment, and  also  insist  that  the  Heyel  patent  is  void  for  want  of  novelty. 
The  complainant's  patent  is  for  a  device  in  the  manufacture  of 
"boxes  to  be  made  of  paper,  pasteboard,  thin  wood,  or  other  flexible 
material;"  and  the  specifications  describe  the  box  as  constructed 
from  a  rectangular  piece  of  paper  or  other  material,  in  which  slits 
are  cut  at  right  angles  to  the  sides  of  the  blank  so  as  to  form  flaps, 
which  are  turned  up  to  a  right  angle  with  the  bottom,  thus  forming 
the  sides  and  ends  of  the  box.  The  outer  flaps  are  so  formed  that 
when  folded  over  around  the  end  flap  their  ends  will  not  overlap, 
but  will  meet  flush  with  each  other  and  extend  to  the  top  of  the  box, 
and  the  outer  flaps  are  thus  secured  in  place  by  staples  applied  hori- 
zontally, or  nearly  so,  and  the  legs  of  the  staples  are  driven  through 
both  flaps  and  clinched  on  the  inside.  A  box  constructed  after  the 
description  of  complainant's  patent  was  adapted  to  receive  a  cover ; 
the  cover  being  constructed  in  the  same  manner  as  the  body  of  the  , 
box.  The  defendants  sell  a  kind  of  tray  made  of  thin  wood  or  ve- 
neer, with  sloping  sides  or  ends,  used  mainly  by  retail  grocers  as 
packages  for  butter,  cheese,  honey,  and  other  commodities.  Their 
tray  has  no  cover,  and  is  not  adapted  to  receive  one,  but  the  ends  of 
the  flaps  are  fastened  by  staples  applied  horizontally  through  all  the 
flaps,  and  clinched  on  the  inside.  In  view  of  the  state  of  the  art,  as 
disclosed  in  the  proof,  I  am  of  opinion  that  complainant's  patent 
must  be  strictly  construed.  The  patent  states  that  the  flaps  are  to 
be  bent  or  folded  perpendicularly  to  the  plane  of  the  blank;  that  is, 
his  box  must  have  four  perpendicular  sides,  and  from  the  necessity 
of  the  case,  must  be  just  half  as  deep  as  it  is  wide,  because  he  pro- 
vides that  the  ends  of  the  flaps,  b,  b,  must  meet  flush  in  the  center  of 
the  end. 

The  defendants'  tray  is  made  by  cutting  the  blanks  at  an  angle, 
so  that  when  the  ends  and  sides  are  turned  up  they  give  the  box  a  tray- 
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like  form,  the  ends  and  sides  sloping  outwardly ;  but  the  flaps  are 
fastened  by  Btaples,  applied  horizontally  with  the  plane  of  the  bottom 
of  the  box.  It  is  insisted  by  complainant  that  inasmuch  as  the  de- 
fendants use  staples  substantially  as  the  complainant  does,  the  claim 
of  complainant's  patent,  which  is  for  a  box  having  inner  flaps  ex- 
tending from  the  bottom  to  the  top,  and  outer  flaps  extending  from 
the  sides  to  the  center,  united  by  staples  inserted  horizontally,  is  in- 
fringed; that  although  their  boxes  are  different  in  shape  from  the 
defendants'  tray,  the  use  of  the  horizontal  staple  to  fasten  the  flaps 
makes  the  infringement..  Heyel  did  not  invent  staples  or  flaps,  but 
found  them  in  common  use  when  he  entered  the  field.  He  described 
a  certain-shaped  box  and  cover,  the  depth  and  width  of  which  must 
bear  certain  relations,  and  he  fastened  his  box  with  Staples;  but  that 
does  not  enable  him  to  treat  as  infringers  of  his  patent  all  box-mak- 
ers who  use  flaps  and  staples,  or  who  use  staples  horizontally.  In 
the  patent  of  Charles  Eeese,  dated  in  June,  1866,  a  box  of  substan- 
tially the  same  form  as  Heyel's  is  shown;  but  the  flaps  are  shown  as 
fastened  with  eyelets,  and  he  says :  "Many  other  forms  of  fastening 
will  naturally  suggest  themselves  to  a  mechanic,  which  it  is  need- 
less to  attempt  to  anticipate."  So,  in  the  patent  to  the  same  Reese, 
dated  in  April,  1872,  only  a  few  months  before  the  date  of  the  Heyel 
patent,  a  tin  staple  is  shown,  applied  vertically  instead  of  horizon- 
tally ;  but  the  staple  passes  through  the  outer  and  inner  flaps,  and 
is  clinched  on  the  inside.  It  may  be  well  doubted,  I  think,  whether 
after  this  mode  of  using  a  staple  is  shown,  there  is  any  invention  in 
applying  it  horizontally;  at  least,  the  field  is  so  nearly  occupied  by 
those  who  preceded  Heyel  in  the  art  as  to  confine  him  to  his  specific 
device.  We  find,  then,  that  defendants'  box  has  no  perpendicular 
sides  or  ends,  and  that  the  flaps  do  not  meet  flush,  and  that  their 
tray  is  not  adaptod  to  receive  a  cover,  and  that  the  blanks  must 
necessarily  be  cut  differently  from  that  described  in  the  complain- 
ant's patent,  in  order  to  make  the  defendants'  tray.  I  am  therefore 
of  opinion  that  the  defendants  do  not  infringe,  and  the  suit  is  dis- 
missed for  want  of  equity. 


NORMS  V.  HA68LBB, 
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Nobbis  and  others  v.  Hasslbb. 
{Circuit  Court,  D.  New  Jertey.   December  5,  1884.) 

Equity — Pleading — Multifariousness — Accountixg  by  Trustee  —  Interests 
of  Cestui  Que  Trust  Arising  under  Distinct  Contracts. 

Where  the  principal  matter  in  controversy  in  a  case  is  compelling  a  trustee 
to  account  to  his  eentui  que  tru$t$  for  money  and  property  appertaining  to  the 
trust,  although  the  interest  of  the  several  complainants  may  have  arisen  under 
distinct  contracts,  a  bill  calling  upon  him  in  a  single  action  to  account  respect, 
ively  to  the  several  complainants  for  their  respective  interests  in  the  trust  fund 
will  not  be  considered  multifarious,  as  a  multiplicity  of  suits  is  thus  avoided,, 
and  the  trustee  will  be  in  nowise  embarrassed  thereby. 

On  Bill,  etc. 

Charles  W.  Hassler,  pro  se,  for  demurrer. 
P.  H.  Gilhooly,  contra. 

Nixon,  J.  The  defendant  has  filed  a  special  demurrer  to  the- 
bill  of  complaint,  and  sets  forth  as  the  ground  of  demurrer  that  the 
bill  is  multifarious,  inasmuch  as  it  reveals  two  distinct  causes  of  ac- 
tion,— one,  against  the  defendant  as  trustee  of  Northern  Pacific 
Land  Trust  No.  1,  and  the  other  against  the  defendant  as  trustee  of 
Northern  Pacific  Land  Trust  No.  2, — the  complainants  not  having  a 
common  interest  in  said  land  trusts.  It  appears  by  the  bill  of  com- 
plaint that  prior  to  July  1,  1875,  the  several  complainants,  together 
with  a  number  of  others,  were  the  owners  of  certain  bonds  of  the 
Northern  Pacific  Railroad  Company,  amounting  in  the  aggregate  to 
$91,954.55;  that  they  were  addressed  by  the  defendant  in  a  circular 
letter  of  the  above  date,  representing  that  other  owners  of  said  bonds 
1  had  placed  the  same  in  his  hands  to  be  converted  into  the  lands  held 
by  said  railroad  company,  and  asking  them  to  intrust  their  bonds  to 
him  for  the  same  purpose,  and  proposing  that  all  the  lands  acquired 
by  him  in  exchange  for  the  bonds  should  be  taken  in  his  name,  as 
trustee  for  the  owners ;  that  the  purchases  and  sales  should  be  pro 
rata  for  all  interested,  and  that  a  distribution  of  the  profits  should  be 
made  as  frequently  as  practicable;  that;  in  order  to  the  payment  of 
the  preliminary  expenses  for  location,  etc.,  a  remittance  of  five  dol- 
lars should  accompany  each  $1,000  bond,  and  other  amounts  in  pro- 
portion ;  that  in  response  to  said  circular  letter  the  complainants  and 
others  sent  bonds  aggregating  the  sum  of  $91,954.55  to  the  defend- 
ant, who  returned  certificates  to  said  owners  severally  in  the  follow- 
ing form,  expressing  in  dollars  and  cents  the  value  of  the  bond : 

"This  certifies  that  has  an  interest  of  dollars  and  cents 

in  the  Northern  Pacific  Land  Trust  No.  1,  which  interest  is  transferable  in 
person  or  by  attorney  on  the  books  of  the  trustee  upon  surrender  of  this  cer- 
tificate. Charles  W.  IIassleb,  Trustee,  No.  7  Wall  St." 

The  bill  further  sets  forth  the  amounts  of  the  railroad  bonds  held 
by  the  complainants  respectively,  and  their  value,  when  delivered  to 
the  defendant  for  the  purpose  aforesaid;  that  they  were  all  deliv- 
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ered  between  July  1,  1875,  and  November  10,  1877;  that  the  com- 
plainants always  supposed,  until  recently,  that  all  of  said  bonds  re- 
ceived by  the  defendant  were  converted  into  lands  for  the  common 
advantage  of  all  whom  he  represented  in  the  exchange;  that  they 
have  lately  been  informed  that  the  defendant  in  fact  divided  the 
bondholders  into  two  classes— calling  one  Northern  Pacific  Land 
Trust  No.  1,  and  the  other  Northern  Pacific  Land  Trust  No.  2; 
that  in  the  first  is  represented  the  sum  of  $66,175.15,  and  in  the 
other  the  sum  of  $25,779.30;  that  whether  said  arrangement  into 
classes  was  for  the  convenience  of  the  defendant,  or  whether  the  bonds 
of  each  class  were  used  by  him  in  a  common  purpose  or  in  distinct 
enterprises,  the  complainants  are  not  able  to  say;  but  they  charge 
that  he  has,  in  truth,  made  no  distinction  in  the  classes,  in  his  nse 
and  appropriation  of  the  moneys  received  and  collected  on  account  of 
the  trust.  The  bill  further  alleges  that  the  defendant,  after  receiving 
the  bonds,  procured  them  to  be  exchanged  for  lands  in  the  state  of  Min- 
nesota and  in  the  territory  of  Dakota ;  that  he  has  made  a  large  number 
of  sales  of  portions  of  said  lands,  and  has  received  in  return  cash  and 
mortgages;  in  his  name,  as  trustee ;  that  he  has  rendered  no  account 
for  receipts  and  disbursements  since  the  year  1877,  although  often 
importuned  by  the  complainants  so  to  do,  and  it  prays  for  an  account, 
for  the  removal  of  the  defendant  as  trustee,  and  for  the  appointment 
of  a  receiver,  and  for  other  relief. 

A  demurrer  for  multifariousness  largely  appeals  to  the  discretion 
of  the  court.  Although  there  are  certain  general  rules  and  principles 
which  are  applicable,  the  courts  are  quite  disposed  to  let  each  case 
stand  upon  its  own  circumstances,  and  to  sustain  or  overrule  a  de- 
murrer as  it  seems  least  embarrassing  to  the  parties  in  the  suit,  and 
most  conducive  to  the  ends  of  justice.  Multifariousness  may  be  de- 
fined generally  to  be  an  attempt  to  embrace  in  the  same  suit  two  or 
more  distinct  subjects,  whether  it  be  the  uniting  in  one  bill  of  several 
unconnected  matters  against  a  single  defendant,  or  the  demand  of 
several  matters  of  an  independent  nature  against  several  defendants. 
Story,  Eq.  PI.  §  271.  Doubtless,  in  the  present  case,  each  individ- 
ual complainant  could  have  maintained  a  separate  suit  against  the 
defendant  for  an  account  as  trustee,  but  a  multiplicity  of  actions  is 
avoided,  and  the  defendant  is  in  nowise  embarrassed  by  being  called 
upon  in  a  single  action  to  account  respectively  to  the  several  complain- 
ants, and  to  all  others  who  joined  in  the  suit  for  their  respective  in- 
terests in  the  trust  fund.  Indeed,  if  the  allegation  of  the  bill  be  true, — 
and  for  the  purposes  of  the  demurrer  it  must  be  accepted  as  true  that 
the  defendant  has  made  no  distinction  between  the  classes  Nos.  1  and 
2,  in  his  use  and  appropriation  of  the  moneys  received  and  collected 
on  account  of  the  trust, — we  do  not  see  how  any  proper  accounting  can 
be  had  without  embracing  both  trusts  in  the  same  suit. 

The  adjudged  cases  sustain  this  view.  Brinkcrhoff  v.  Brown,  6 
Johns.  Ch.  139,  has  long  been  regarded  as  a  leading  one  on  this  sab- 
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ject.  The  bill  there  was  filed  by  several  judgment  creditors,  claim- 
ing by  several  and  distinct  judgments,  who  sought  the  aid  of  a  court 
of  equity  to  render  their  judgments  available  against  alleged  fraud* 
ulent  acts  of  the  judgment  debtor,  equally  affecting  them  all.  The 
learned  chancellor  (Kent)  held  that  the  bill  was  not  demurrable 
for  multifariousness,  as  there  was  a  community  of  interests  in  the 
common  objects  of  the  suit.  "There  is  no  sound  reason,"  he  says, 
"for  requiring  the  judgment  creditors  to  separate  in  their  suits,  when 
they  have  one  common  object  in  view,  which,  in  fact,  governs  the 
whole  case.  There  is  no  particular  matter  in  litigation  peculiar  to 
each  plaintiff,  and  if  they  were  obliged  to  sue  separately,  it  may  be 
pertinently  asked,  cut  bono  ?  Their  rights  are  already  established,  and 
the  subject  in  dispute  may  be  said  to  be  joint  as  between  the  plain- 
tiffs, on  the  one  hand,  and  the  defendants,  on  the  other,  charged  with 
a  combination  to  delay,  hinder,  and  defraud  their  creditors.  If  each 
creditor  was  to  be  obliged  to  file  his  separate  bill,  it  would  be  bring- 
ing the  same  subject  of  fraud  into  repeated  discussion,  which  would 
exhaust  the  fund,  and  be  productive  of  all  the  mischief  and  oppression 
attending  a  multiplicity  of  suits.  It  appears  to  me,  therefore,  that 
the  judgment  creditors,  in  cases  of  fraud  in  the  original  debtor,  have 
a  right  to  unite  in  one  bill,  to  detect  and  suppress  the  fraud  and  to 
have  the  debtor's  fund  distributed  according  to  the  priority  of  their 
respective  liens,  or  ratably,  as  the  case  may  be,  equally  as  well  as 
they  may  now,  in  ordinary  practice,  unite  in  one  bill  against  the  legal 
representatives  of  the  debtor."  And  in  Quines  v.  Chew,  2  How.  642, 
the  supreme  court,  after  quoting  with  approbation  the  remark  of  Lord 
Cottenham  in  Campbell  v.  Mackay,  7  Sim.  564,  that  "to  lay  down  any 
rule,  applicable  universally,  or  to  say  what  constitutes  multifarious- 
ness, as  an  abstract  proposition,  is,  upon  the  authorities,  utterly  im- 
possible," proceed  to  state  that  "every  case  must  be  governed  by  its 
own  circumstances;  and,  as  those  are  as  diversified  as  the  names  of 
the  parties,  the  court  must  exercise  a  sound  discretion  on  the  subject. 
While  parties  should  not  be  subjected  to  expense  and  inconvenience  in 
litigating  matters  in  which  they  have  no  interest,  multiplicity  of  suits 
should  be  avoided,  by  uniting  in  one  bill  all  who  have  an  interest  in 
the  principal  matter  in  controversy,  though  the  interests  may  have 
arisen  under  distinct  contracts." 

"The  principal  matter  in  controversy"  in  the  pending  case  is  com- 
pelling a  trustee  to  account  to  his  cestui  que  trusts  for  the  moneys 
and  property  appertaining  to  the  trust,  and,  although  the  interest  of 
the  several  complainants  "may  have  arisen  under  distinct  contracts," 
no  practical  inconvenience  can  arise,  on  the  accounting,  from  that 
fact.  The  demurrer  must  be  overruled,  with  costs,  and  the  defend- 
ant is  allowed  20  days  to  file  his  answer. 
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Baltimobb  &  0.  K.  Co.  and  another  v.  Adams  Express  Co. 


(Circuit  Court,  D.  Maryland.   November  20, 1884.) 


1.  Adams  Express  Company— Citizenship— Federal,  Court. 

Tbe  Adams  Express  Company  is  a  joint-stock  association  formed  under  tbe 
laws  of  New  York,  which  provide  that  such  an  association  shall  have  nearly 
all  the  essential  attributes  of  a  corporation.  Held,  that  suit  against  it  should 
be  brought  against  either  the  president  or  treasurer,  and  that  those  officers  be- 
ing citizens  of  New  York,  it  follows  that  whether  the  association  be  treated  as 
a  New  York  corporation,  or  the  officer  sued  .be  treated  as  a  quasi  corporation 
Bole,  or  as  an  official  person  designated  by  statute  to  represent  the  association, 
in  any  event  the  defendant  is  a  citizen  of  New  York,  and  the  federal  court 
has  jurisdiction  so  far  as  it  depends  on  citizenship. 

"2.  Common  Carriers — Advancing  "Accrued  Charges."  • 

If  it  is  shown  that  advancing  "  accrued  charges  "  bv  a  receiving  to  a  tender- 
ing carrier  is  an  established  usage  in  the  express  business,  and  that  a  carrier 
grants  this  facility  to  certaiu  carriers,  and  refuses  it  to  another,  for  the  pur- 
pose of  making  a  discrimination  which  is  necessarily  prejudicial,  it  would 
seem  that  such  a  discrimination  should  be  held  unlawful.  But  in  this  case,  in 
view  of  the  adjudications  in  other  circuit  courts  in  cases  between  the  same 
parties,  an  injunction  requiring  the  defendant  to  advance  accrued  charges  was 
refused. 

3.  Common  Carrier — Prepayment  of  Express  Charges  and  Collecting  Ac- 
crued CnARGEB. 

Under  theN circumstances  of  discrimination  shown  by  tbe  affidavits  in  this 
case,  held,  that  the  defendant  should  be  required  to  receive  express  matter  tend- 
ered to  it  by  complainants  for  further  transportation,  and  should  collect  its  ac- 
crued charges  from  the  consignees,  and  account  for  the  sums  so  collected  with- 
out charge,  and  should  be  required  to  receive  from  shippers,  without  exacting 
prepayment  thereon,  express  matter  destined  for  complainants'  lines,  provided 
complainants  tender  itself  ready  to  pay  the  charges  thereon  when  transferred 
to  it 


In  Equity. 

Application  for  a  preliminary  injunction. 
.  Cowen  dt  Cross,  for  complainants. 
R.  Stockett  Matthews  and  I.  Nevitt  Steele,  for  defendant. 
Before  Bond  and  Morris,  JJ. 

Morris,  J.  This  bill  is  filed  by  the  Baltimore  &  Ohio  Railroad 
Company,  a  corporation  of  the  state  of  Maryland,  and  the  Baltimore 
&  Ohio  Express  Company,  a  corporation  of  the  state  of  Ohio,  against 
the  Adams  Express  Company,  alleged  in  the  bill  to  be  a  corporation 
under  the  laws  of  the  state  of  New  York,  and  a  citizen  of  the  state  of 
New  York.  The  bill  alleges  that  the  Balfcin  ore  &  Ohio  Railroad  Com- 
pany, with  its  railroad,  and  those  which  it  controls  by  lease  or  owner- 
ship, constitutes  one  of  the  through  trunk  lines  of  the  United  States 
between  the  east  and  west,  and  that  by  an  act  of  the  Maryland  leg- 
islature of  1882  it  is  authorized  to  do  an  express  business  such  as  is 
done  by  express  companies  organized  for  that  purpose.  It  is  alleged 
on  behalf  of  the  Baltimore  &  Ohio  Express  Company  of  Ohio  that  it 
is  engaged  in  the  express  business  in  the  west  over  the  railroad  lines 
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controlled  by  the  Baltimore  &  Ohio  Railroad  Company,  and,  in  con- 
junction with  the  Baltimore  &  Ohio  Railroad  Company,  is  operating 
the  Baltimore  &  Ohio  Express  over  the  lines  between  Cincinnati,  Bal- 
timore, New  York,  and  elsewhere.  It  is  alleged  that  the^Baltimore 
&  Ohio  Railroad  Company,  in  the  development  and  conduct  of  this 
express  business,  has,  in  connection  with  the  Baltimore  &  Ohio  Ex- 
press Company  of  Ohio,  expended  large  sums  of  money  in  the  pur- 
chase of  horses,  wagons,  and  other  property  suitable  for  that  use, 
and  has  established  offices  in  St.  Louis,  Cincinnati,  Chicago,  Wash- 
ington, Baltimore,  Philadelphia,  and  New  York,  and  many  other 
cities,  and  is  doing  a  very  large  and  profitable  business  in  carrying 
goods,  money,  valuables,  oysters,  fruits,  and  perishable  goodB.  It  is 
alleged  that  the  Adams  Express  Company,  the  United  States  Express 
Company,  the  American  Express  Company,  the  Southern  Express 
Company,  and  the  Southern  &  Pacific  Express  Company,  and  Wells, 
Fargo  &  Co.,  in  connection  with  complainants,  do  a  large  portion  of 
the  express  business  of  the  country,  and  that  it  is  the  universal  custom 
of  said  companies  to  receive  from  and  deliver  to  each  other  packages 
for  points  beyond  their  own  routes,  so  that  a  package  for  a  distant 
point  is  transferred  from  one  express  company  to  another  as  often  as 
required  to  reach  its  destination,  and  that  in  order  to  facilitate  dis- 
patch, promptness,  and  simplicity  in  these  transfers  there  has  grown 
up  a  custom,  which  is  universal,  by  which  the  receiving  company 
pays  to  the  tendering  company  all  charges  whioh  have  accrued  for 
carriage  to  the  point  of  tender,  known  as  "accrued  charges,"  so  that 
the  last  company,  having  advanced  all  the  accrued  charges,  receives 
from  the  consignee  and  retains  the  whole  amount  of  charges  to  the 
point  of  destination.  It  is  alleged  that  experience  has  proved  that 
this  method  of  doing  business  is  entirely  safe,  as  the  advancing  com- 
pany is  protected  by  its  lien  on  the  goods  and  its  right  of  recourse 
against  the  company  to  which  the  advance  is  made,  and  that  in  fact 
it  very  rarely  happens  that  the  consignee  refuses  to  accept  the  pack- 
age and  pay  the  charges  on  it.  It  is  alleged  that  this  practice  of  ad- 
vancing accrued  charges  is  essential  to  the  quick  and  simple  trans- 
fer of  express  packages  from  one  company's  line  to  another,  and  that 
without  it  the  express  business  as  now  conducted  could  not  be  car- 
ried on,  and  that  any  company  which  is  denied  this  facility  would  not 
be  able  to  compete  in  the  same  business  with  another  company  to 
whioh  it  was  granted,  and  would  find  it  impossible  to  do  a  general 
express  business,  and  would  lose  its  customers.  It  is  alleged  that  the 
Adams,  the  United  States,  and  the  American  Express  Companies, 
with  which  the  complainants  have  been  doing  a  large  business  on  the 
basis  of  said  facility,  have  combined  together,  and  have  notified  com- 
plainants that  after  the  fifteenth  of  October,  1884,  they  would  not 
advance  charges  on  express  matter  transferred  to  them  by  complain- 
ants. It  is  alleged  that  this  combined  aotion  of  said  companies  is 
designed  to  cause  and  will  cause  great  and  irreparable  injury  to  com- 
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plainants,  and  will  be  destructive  to  their  business.  It  is  alleged 
that  the  Adams,  the  United  States,  and  the  American  Express  Com- 
panies, although  they  have  notified  complainants  of  their  intention 
to  refuse  to  advance  charges  to  them,  will  continue  to  afford  to  each 
other  the  facilities  refused  to  complainants,  with  the  design  to  farther 
their  own  business  in  competition  with  complainants. 

The  prayer  is  for  a  preliminary  injunction  restraining  the  Adams 
Express  Company,  the  defendant,  from  refusing  to  accept  parcels 
tendered  it  by  complainants,  and  from  refusing  to  pay  the  advance 
oharges  thereon,  according  to  the  usage  theretofore  recognized  and 
observed  by  said  company  in  its  dealings  with  complainants,  and  re- 
quiring defendant  to  afford  the  same  business  facilities  to  the  same 
extent  to  complainants  which  it  affords  to  other  express  companies, 
and  for  other  relief.  At  this  hearing  of  the  motion  for  a  preliminary 
injunction  it  is  urged  by  defendant's  counsel  that  the  bill  is  defective 
in  that  the  Baltimore  &  Ohio  Railroad  Company  and  the  Baltimore 
&  Ohio  Express  Company  are  joined  as  complainants  without  any 
sufficient  allegation  of  a  joint  interest  in  the  express  business,  which, 
it  is  alleged,  is  injured  by  defendant's  action;  so  that  it  does  not 
appear  but  that  the  injury  which  complainants  allege  they  apprehend 
may  be  a  distinct  and  separate  injury  to  each  complainant  corpora- 
tion, and  not  a  joint  injury.  The  objection  is,  in  its  nature,  a  de- 
murrer to  the  bill.  The  allegation  of  the  bill  is  that  the  Baltimore 
&  Ohio  Express  Company  is  engaged  in  sending  express  matter  over 
the  lines  of  road  connected  with  the  Baltimore  &  Ohio  Railroad  Com- 
pany in  the  west,  and,  in  conjunction  with  the  Baltimore  &  Ohio  Rail- 
road Company,  operates  the  Baltimore  &  Ohio  Express  over  the  lino 
between  Cincinnati,  Baltimore,  New  York,  and  elsewhere.  In  our 
opinion,  this  allegation  may  be  true  and  yet  consistent  with  a  state 
of  facts  which  would  make  the  injury  to  each  corporation  separate 
and  distinct.  The  bill,  therefore,  must  be  amended  either  by  dis- 
missing one  of  the  complainants,  or,  if  the  apprehended  injury  be  in 
fact  a  joint  injury,  by  making  the  allegation  to  that  effect  sufficiently 
explicit. 

The  second  objection  is  to  the  jurisdiction  of  the  court,  and  is 
made  by  a  plea  in  abatement,  in  which  it  is  alleged  that  the  Adams 
Express  Company  is  not  a  corporation  or  joint-stock  association,  but 
a  simple  copartnership,  the  parties  interested  therein  having  in  1854 
signed  written  articles  still  in  force,  and  that  44  of  said  copartners  are 
residents  in  and  citizens  of  the  state  of  Maryland.  The  conceded  fact 
is  that  the  Adams  Express  Company  is  a  joint-stock  association  con- 
sisting of  some  2,500  shareholders,  citizens  of  many  different  states, 
organized  under  the  laws  of  the  state  of 'New  York,  having  a  president, 
treasurer,  and  other  officers,  and  a  board  of  managers,  and  that  its 
shares  are  freely  dealt  in  on  the  stock  market.  The  New  York  stat- 
utes applicable  to  such  an  organization  may  be  found  in  3  Rev.  8t. 


N.  Y.  1875,  p.  762;  2  Rev.  St.  N.  Y.  1882,  (7th  Ed.)  p.  1543;  Cod* 
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Civil  Proc.  §  1919;  Const.  N.  Y.  art.  8,  §  3.  By  one  section  of  these 
statutes  it  is  provided  that  the  associations  mentioned  therein  shall 
not  have  the  rights  or  privileges  of  corporations,  exoept  as  therein 
provided ;  but  that  they  have  the  essential  attributes  of  corporations 
has  been  declared  by  the  courts  of  New  York. 

In  Waterbury  v.  Merchants'  Union  Exp.  Co.  50  Barb.  160,  the  su- 
preme court  said : 

"By  an  examination  of  these  statutes  it  will  be  found  that  joint-stock  com- 
panies possess  the  following  qualities  or  attributes  of  corporations:  (1)  They 
can,  like  corporations,  sue  and  be  sued  in  a  single  or  collective  name,  to-wit, 
the  name  of  their  president  or  treasurer.  (2)  Their  property  or  capital  is 
represented  in  shares  or  certificates  of  stock,  differing  in  no  respect  from 
shares  or  stock  certificates  of  corporations.  (8)  The  death  of  a  member,  his 
insolvency,  or  the  sale  or  transfer  of  his  interest,  is  not  a  dissolution  of  the 
company.'  (4)  They  have  perpetual  succession,  or  what  is  sometimes  called 
the  immortality  of  corporations.  (5)  They  can  take  and  hold  -real  and  per- 
sonal estate  in  a  collective  capacity  and  in  perpetual  succession.  Corporations 
have  no  other  attributes  except  the  technical  one  of  a  common  seal." 

The  statute  provides  that  such  an  association  may  sue  and  be  sued 
in  the  name  of  the  president  or  treasurer  for  the  time  being,  and  pro- 
vides that  the  president  and  treasurer  shall  not  be  liable  by  reason 
of  such  suit  in  his  own  person  or  property,  but  that  the  suit  shall  af- 
fect only  the  joint  property  of  the  association.  It  is  intimated  by 
the  New  York  court  of  appeals  (60  N.  Y.  532)  that  the  officers  who 
have  thus  by  the  statute  legal  succession  are  constituted  a  corpora- 
tion in  the  nature  of  a  corporation  sole.  Whether  this  view  is  to 
prevail  or  not,  the  officer  sued  does,  by  the  statute,  represent  the  as- 
sociation for  the  purpose  of  suit  and  judgment.  If,  as  individuals, 
they  represent  the  company,  as  a  trustee  represents  his  cestui  que 
trust,  then  it  is  the  citizenship  of  the  individual  sued  which  deter- 
mines the  jurisdiction  of  the  court.  This  view  was  held  by  one  of 
the  courts  of  New  York  in  Bacon  v.  Dins-more,  42  How.  Pr.  377,  in 
which  it  was  ruled,  on  the  application  of  the  Adams  Express  Com- 
pany for  removal  to  another  state  court,  that  the  citizenship  of  Mr. 
Dinsmore,  its  president,  determined  the  right  of  removal,  and  not  the 
citizenship  of  any  of  the  shareholders  whom  by  statute  he  rep- 
resented. In  the  case  of  Fargo  v.  McVicker,  55  Barb.  437,  on  a 
question  of  removal  from  a  New  York  state  court  to  a  federal  court, 
the  New  York  supreme  court  allowed  the  removal,  holding  that  such 
associations  were  governed  by  the  same  principle  as  to  removals  as 
corporations,  and  that  by  the  New  York  statutes  the  numerous  share- 
holders were  embodied,  for  the  purpose  of  suing  and  being  sued, 
into  a  new  legal  personality  of  the  name  used  in  the  action,  and  that 
in  this  respect  they  were  the  same  as  a  corporate  body.  The  case 
of  Adams  Exp.  Co.  v.  Trego,  35  Md.  47,  in  which,  alleging  that  it 
was  a  corporation  of  the  state  of  New  York,  the  Adams  Express  Com- 
pany sought  to  remove  a  case,  because  of  that  alleged  fact,  to  the 
federal  court;  and  the  case  of  llosenjield  v.  Adams  Exp.  Co.  21  La. 
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Ann.  234,  in  which,  in  the  Louisiana  appellate  court,  it  procured  a 
reversal  of  a  judgment  against  it  upon  the  ground  that  it  was.  such 
a  corporation,  and  that  its  petition  for  removal  to  the  federal  court 
ought  to  have  been  granted ;  and  numerous  other  cases  brought  to 
the  attention  of  the  court,  in  which  it  has  submitted  to  be  sued  as  a 
New  York  corporation, — tend  to  show  that,  in  the  opinion  of  the  ex- 
perienced counsel  by  whom  it  has  at  various  times  been  represented, 
it  was  considered  a  New  York  corporation,  and  has  enjoyed  the  im- 
portant privileges  of  one. 

Our  attention  has  been  called  to  the  able  opinion  of  Judge  McKbn- 
nan  in  Dinsmore  v.  Philadelphia  d  R.  R.  Co.,  delivered  October 
25,  1875,  but  as  we  find  that  a  different  ruling  has  prevailed  in 
other  circuits,  we  have  felt  it  our  duty  to  adhere  to  that  which  seems 
to  us  best  supported  by  reasoning,  analogy,  and  convenience.  See 
Maltz  v.  American  Exp.  Co.  1  Flippin,  611;  8.  C.  3  Cent.  Law  J. 
784;  Fargo  v.  Railroad  Co.  6  Fed.  Rep.  787.  We  think,  however, 
that  the  complainants,  in  availing  themselves  of  the  New  York  stat- 
ute, must  pursue  its  terms,  and  must  amend  their  bill  so  that  the 
suit  shall  be  against  the  president  or  treasurer,  (neither  of  whom,  it 
is  conceded,  are  citizens  of  Maryland.)  The  Maryland  statutes  have 
made  special  provision  for  such  cases  by  providing  (section  36,  art. 
67,  Rev.  Code  1878)  that  process  may  be  served  upon  any  person, 
firm,  partnership  association,  company,  or  corporation,  transacting 
the  business  of  a  carrier  in  this  state,  by  service  on  any  officer  or 
agent.  We  pass,  then,  to  the  consideration  of  the  merits  of  the  com- 
plainants' application. 

It  is  the  duty  of  common  carriers  to  give  equal  service. on  equal 
terms,  and  upon  reasonable  compensation,  to  all  who  may  apply  to 
them,  and  it  is  the  duty  of  the  courts  to  enforce  these  obligations  by 
appropriate  remedies.  The  great  utility  and  almost  necessity  of  the 
practice  of  the  receiving  express  company  advancing  to  the  tendering 
company  its  accrued  charges  on  the  package  tendered,  as  the  busi- 
ness of  express  carriage  is  now  oonducted  over  the  territory  of  the 
United  States,  is  fully  shown  by  complainant's  affidavits,  and  is  not 
denied.  It  is  also  shown  how  smoothly  and  safely  to  all  parties  the 
business  between  connecting  carriers'  proceeds  under  this  practice, 
and  how  difficult  it  would  be  to  conduct  the  business  without  it.  It 
is  to  be  considered,  however,  that  the  defendant  is  not  like  a  railroad 
company,  which  is  a  quasi  public  corporation,  and  in  some  states  is 
declared  by  statute  to  be  a  public  highway,  and  which  is  held  bound 
to  furnish  reasonable  and  customary  facilities  to  its  customers.  The 
express  company  has  had  no  franohise  granted  to  it,  and  in  the  ab- 
sence of  statute  its  liability  is  to  be  determined  by  the  rule  of  the 
common  law.  The  advancing  of  accrued  charges  is  not  imposed  on 
carriers  by  the  common  law,  and  the  right  of  any  one  to  demand  that 
this  facility  be  accorded  to  him,  if  suoh  right  exists,  must  rest  on  un- 
justifiable discrimination :  he  must  show  that  in  substantially  similar 
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oases  the  carrier  complained  of  grants  the  facility  to  others  in  like 
situation  with  himself,  and  refuses  it  to  him,  and  that  this  refusal  is 
a  discrimination  necessarily  prejudicial  to  him. 

The  affidavits  filed  by  complainants  declare  that  the  practice  of 
advancing  charges  is  universal,  but  respondent's  affidavits  assert  that 
no  such  practice  prevails  between  two  companies  who  are  competitors 
for  business  at  the  point  from  which  the  package  starts.  In  reply  it 
is  suggested  that  although  this  may  be  so,  it  is  only  so  because,  by 
agreement  and  understanding  between  the  companies  complained  of, 
they  do  not  compete  with  each  other,  and  at  points  where  more  than 
one  of  them  has  an  office  they  each  solicit  business  only  for  points 
reached  by  each  exclusively,  having  in  fact  an  understanding  with 
each  other  as  to  the  territory  to  be  served  by  each.  As  complainants 
must  rely  upon  the  fact  of  discrimination,  if  for  any  reason  that  which 
is  not  granted  to  them  is  not  granted  to  any  other  in  like  situation, 
then  the  ground  for  relief  fails;  and  the  exception  said  to  exist  to 
the  practice  of  advancing  charges  seems  to  us  a  reasonable  exception. 

It  would  be  unreasonable,  it  seems  to  us,  to  require  a  company 
which  had  a  through  express  route,  say  from  St.  Louis  to  York,  Penn- 
sylvania, to  take  a  parcel  at  Baltimore  from  a  company  which .  had 
competed  with  it  for  the  business  at  St.  Louis,  and  could  only  carry 
it  as  far  as  Baltimore,  and  to  require  the  receiving  company  at  Bal- 
timore to  advance  and  pay  to  its  competitor  its  charges.  In  such  a 
ease  the  competing  company  would  receive  its  pay  for  the  carriage 
from  St.  Louis  to  Baltimore  from  the  company  having  the  through 
line,  before  that  company  would  itself  receive  its  pay  for  'the  same 
service  on  the  parcels  which  it  was  carrying  itself,  destined  for  York. 
Its  competitor  would  fare  at  its  hands  better  than  it  would  fare  itself 
on  its  through  business.  We  are  of  opinion,  therefore,  that,  at  what 
are  called  in  Mr.  Trego's  affidavit  "competing  points,"  defendant  can- 
not be  required  to  deal  with  complainants  otherwise  than  upon  the 
same  terms  as  it  deals  with  others  in  like  situation,  and  we  are  not 
convinced  by  the  affidavits  that  it  does,  under  such  circumstances, 
advance  charges.  But  looking  to  the  nature  of  the  express  business 
in  this  country,  and  the  established  methods  generally  pursued  in  its 
conduct,  whioh  have  been  made  known  and  explained  by  the  affida- 
vits of  the  numerous  managers  of  great  experience  in  the  business, 
and  some  of  which  are  matters  of  common  knowledge,  are  there  any 
■circumstances  under  which  an  express  company  can  be  required  to 
advance  accrued  charges  to  a  tendering  company.  The  settled  rule 
is  that  a  carrier  cannot  unreasonably  discriminate  against  one  cus- 
tomer in  favor  of  another;  it  can  make  no  distinctions  which  will  give 
one  employer  an  advantage  over  another.  Hutch.  Carr.  §§  279-303. 
Stock-yard  Cases,  8  Fed.  Rep.  775,  and  13  Fed.  Rep.  3 ;  Hays  v.  Penn- 
sylvania Co.  12  Fed.  Rep.  309.  Under  ordinary  circumstances  the 
advancing  of  accrued  charges  to  one  customer  and  the  refusal  to  do 
.so  for  another,  or  demanding  prepayment  from  one  customer  and  not 
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requiring  it  of  another,  might  well  he  held  not  to  be  an  unjustifiable 
discrimination,  but  a  mere  matter  of  discretion.  But  is  this  so  in  a 
case  in  which  the  distinction  is  made  arbitrarily,  and  the  necessary 
result  is  to  destroy  the  business  of  one  customer  and  build  up  that 
of  another?  Can  this  possibly  be  consistent  with  that  obligation  of 
strictest  impartiality  to  which  carriers  are  rigidly  held,  and  the  vio- 
lation of  which  is  condemned  by  all  courts  as  a  disregard  of  their 
legal  obligations? 

It  must  be  oonceded  that  the  general  rule  is  that  a  carrier  cannot 
be  compelled  to  carry  without  prepayment,  and,  a  fortiori,  a  carrier 
cannot  ordinarily  be  compelled  to  advance  its  own  money  to  its  cus- 
tomers; but  when,  by  its  encouragement,  a  system  has  grown  np  of 
which  advancing  charges  is  an  essential  feature,  and  when  it  does 
advance  charges  for  some  of  its  customers  and  refuses  to  do  so  for 
others,  and  it  is  shown  that  this  discrimination  is  necessarily  fatal 
to  the  business  of  those  to  whom  the  facility  is  refused,  and  it  is  fur- 
ther shown  that  the  facility  imposes  no  .risk  or  inconvenience  upon 
the  carrier  granting  it,  and  is  an  essential  facility  and  established 
usage  of  the  business,  is  it  going  too  far  to  say  that  in  this  respect, 
as  in  others  not  more  essential,  all  must  be  treated  alike  ?  We  strongly 
incline  to  the  opinion  that  this  reasonable  doctrine  must  prevail.  It 
seems  to  us  that  the  evils  resulting  from  such  a  discrimination,  if  al- 
lowed, are  quite  as  apparent  and  dangerous  as  any  of  those  which 
have  been  held  to  be  unlawful.  In  this  opinion, -however,  we  differ 
from  at  least  two  others  of  the  circuit  courts  of  the  United  States  in 
which  this  same  question  between  the  same  litigants  has  very  recently 
been  passed  upon,  and,  in  this  condition  of  the  litigation  over  this 
question  between  these  parties,  we  shall  not  grant  the  preliminary 
injunction  with  respect. to  accrued  charges,  as  prayed  for.  Baltimore 
dt  O.  R.  Co.  v.  Adams  Exp.  Co.  22  Fed.  Rep.  32. 

Aside  from  the  question  of  advancing  accrued  charges,  is  there  any 
other  relief  prayed  for  which  complainants  are  entitled  to  have  granted 
on  this  motion  ?  The  affidavits  of  defendant  substantially  admit  that, 
aside  from  the  matter  of  refusing  to  advance  charges,  it  does,  in  other 
respects,  propose  to  discriminate  against  the  complainants. 

It  is  alleged  in  defendant's  affidavits  that  complainants  have  re- 
fused to  stand  to  any  agreement  with  the  other  companies  in  respect 
to  the  express  rates  to  be  charged  the  public,  and  it  is  alleged  that 
the  express  business  done  by  complainants  is  not  charged  by  the  Bal- 
timore &  Ohio  Railroad  Company  with  the  usual  charges  made  by 
railroad  companies  to  express  companies,  and  that  thus,  having  the 
use  of  the  railroad  lines  without  charge,  complainants  have  reduced 
their  express  charges  below  a  fair  and  reasonable  living  rate  for  such 
service,  and  that,  to  protect  themselves  from  this  unfair  competition, 
the  three  express  companies  mentioned  in  the  bill  have  found  them- 
selves obliged  to  refuse  to  facilitate  complainant's  business.  However 
well  founded  these  alleged  grievances  may  be,  they  cannot  justify  de- 
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fendant's  refusal  to  carry  goods  tendered  by  or  destined  for  the  com- 
plainants upon  reasonable  and  customary  terms. 

It  is  stated  in  the  affidavit  of  Mr.  Hoey,  the  defendant's  vice-presi- 
dent, that  the  three  companies  mentioned  in  the  bill  to  prevent  the 
Baltimore  &  Ohio  Express  from  seducing  their  elients  and  customers, 
have  notified  it  that  after  the  fifteenth  of  October,  1884,  the  three  com- 
panies would  not  receive  from  the  Baltimore  &  Ohio  Express  Company 
express  matter,  and  pay  the  charges  of  the  Baltimore  &  Ohio  Express 
thereon,  and  that  they  would  not  thereafter  receive  express  matter 
destined  to  points  reached  by  the  Baltimore  &  Ohio  Express  exclu- 
sively, until  the  charges  of  the  receiving  company  were  prepaid  thereon 
by  the  shipper.  He  states  "that  said  three  companies  have  never 
refused,  nor  are  they  now  refusing,  to  receive  from  the  Baltimore  & 
Ohio  Express  Company  all  its  express  matter,  and  to  convey  the  same 
to  its  destination  on  their  lines,  and  there  to  collect  the  charges  from 
the  consignee. "  Exclusive,  then,  of  the  question  of  advancing  accrued 
charges,  there  are  two  classes  of  oases  with  regard  to  which  complain- 
ants ask  relief :  that  is  to  say,  the  cases  in  which  express  matter 
starts  from  points  on  the  lines  of  complainants  and  is  tendered  to  re- 
spondents for  further  carriage,  and  the  cases  in  which  express  matter 
starts  at  points  on  the  lines  of  respondent  destined  for  points  reached 
by  complainants  exclusively. 

As  to  the  first  class  of  cases,  while  we  have  said  that  we  will  not 
by  injunction  require  defendant  to  advance  charges,  we  see  no  reason 
why  defendant  should  not  be  required  to  collect  the  accrued  charges 
with  its  own  from  the  consignee,  and  account  for  them  to  complainant. 
Indeed,  that  would  seem  to  be  the  offer  contained  in  the  language 
used  by  Mr.  Hoey,  the  defendant's  vice-president,  in  his  affidavit. 
This  accounting  can  be  done  in  such  manner  and  at  such  reasonable 
times  as  will  impose  the  least  labor  and  inconvenience  on  both  par- 
ties. There  can  be  no  hardship  in  requiring  this  to  be  done  without' 
charge,  as  confessedly  the  ordinary  course  of  business  of  this  defend-, 
ant,  except  in  dealing  with  the  complainant,  is  to  advance  the  ac- 
crued charge,  and  make  no  charge  for  the  ultimate  collection. 

As  to  the  second  class  of  cases,  the  affidavits  sufficiently  show  that 
to  require  prepayment  of  defendant's  charges  from  the  shippers,  who 
tender  packages  to  respondent  destined  for  points  reached  by  com- 
plainants' lines  exclusively,  would  be  an  oppressive  discrimination, 
highly  inconvenient  to  shippers,  and  calculated  to  cripple  the  busi- 
ness of  complainants  on  their  own  exclusive  lines.  And,  as  to  this 
class  of  cases,  we  think  it  is  the  duty  of  defendant  to  receive  such 
packages  without  prepayment  from  shippers,  provided  complainants 
agree  and  are  ready  to  pay  respondent's  charges  upon  such  packages 
on  their  being  delivered  to  them.  The  defendant  cannot  be  required 
to  part  with  possession  of  such  packages  unless  its  charges  are  paid; 
but  if  complainants  are  willing  to  advance  the  charges,  then  defend- 
ant is  without  justification  in  refusing  to  accept  the  packages  without 
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prepayment  by  the  shippers.  If  the  amendments  we  suggest  as  nec- 
essary are  made,  we  will  grant  an  injunction  to  the  extent  and  upon 
the  terms  indicated  in  this  opinion. 

Bond,  J„  concurred. 


Equity — Practice — Pusadino— Answer— Equity  Hulk  39. 

Plaintiff  filed  a  bill  to  procure  a  determination,  under  section  4918  of  the  Re- 
vised Statutes,  of  the  question  of  interference  between  a  patent  owned  by  him 
and  a  patent  owned  by  the  defendant.  Defendant  interposed  a  plea,  which 
was  overruled  by  the  court.  Thereafter,  plaintiff,  by  leave  of  the  court,  filed 
a  supplemental  bill.  Defendant  applied  to  set  up,  in  an  answer  to  the  supple- 
mental bill,  the  same  matter  as  had  been  set  up  in  the  plea  which  had  been 
overruled.  Held,  that  neither  equity  rule  39,  nor  the  practice  of  equity  courts 
outside  of  the  equity  rules,  would  allow  of  the  defendant's  being  permitted  to 
set  up  in  an  answer  matter  which  had  already,  on  the  plea,  been  adjudged  not 
to  constitute  a  defense. 

fn  Equity. 

Preston  Stevenson,  for  complainant. 
Brodhead,  King  dt  Voorhees,  for  defendants. 

Benedict,  J.  This  is  an  application,  made  by  the  defendants,  for 
permission  to  set  up  in  their  answer  to  a  supplemental  bill  matter 
heretofore  set  forth  by  way  of  defense  in  a  plea  to  the  original  bill, 
which  plea  has  been,  upon  argument,  overruled  upon  the  merits.  The 
action  is  instituted  by  virtue  of  section  4918  of  the  Revised  Statutes, 
to  procure  a  determination  of  the  question  of  interference  between  a 
patent  owned  by  the  plaintiff  and  a  patent  owned  by  the  defendants. 
In  defense  a  plea  was  interposed  wherein  was  set  up  an  English  patent, 
prior  in  date  to  the  plaintiff's  patent,  and,  as  it  is  claimed,  for  the  same 
invention,  which  patent,  if  found  to  be  as  claimed  by  the  defendants, 
would  show  the  plaintiff's  patent  to  be  void  for  want  of  novelty.  This 
plea,  having  been  set  down  for  argument,  was  overruled  upon  the 
ground  that  in  the  proceeding  authorized  by  section  4918  it  is  not  per- 
missible for  a  defendant  to  attack  the  plaintiff's  patent  for  want  of  nov- 
elty in  the  invention.  Thereafter  the  plaintiff,  by  leave  of  the  court, 
filed  a  supplemental  bill  in  which  he  sets  up,  and  by  virtue  of  section 
4918,  prays  relief  against  a  patent  since  the  commencement  of  this 
suit  reissued  to  the  defendants,  upon  a  surrender  of  the  defendants' 
patent  described  in  the  original  bill,  and  in  place  thereof.  Now  the 
defendants  apply  for  permission  to  set  up  in  their  answer  to  Xhe  sup- 

» Reported  by  R  D.  and  Wyllys  Beoedict,  of  the  New  York  bar. 
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plemental  bill  the  same  matter  set  up  by  them  in  their  plea  to  the 
original  bill. 

The  defendants  insist  that,  by  virtue  of  equity  rule  39,  they,  as 
matter  of  right,  must  be  granted  the  permission  sought.  I  do  not 
understand  equity  rule  39  to  confer  upon  a  defendant  an  absolute 
right  to  set  up  in  his  answer  matter  that  upon  his  plea  has  been  held  to 
be  no  defense  to  the  action.  The  defendants  doubtless  had  the  right 
to  elect  whether  to  set  up  the  matter  in  question  by  plea  or  by  an- 
swer ; .  but,  having  elected  to  set  it  up  by  plea,  when  this  matter  was 
determined,  upon  the  argument  of  this  plea;  to  be  insufficient  as  a  de- 
fense, that  question  became  res  adjudicate  in  this  case,  (see  Pentlarge 
v.  Pentlarge,  19  Fed.  Rep.  817;)  and  rule  39  confers  upon  the  defend- 
ants no  right,  by  setting  up  the  same  matter  in  their  answer,  to  compel 
the  court  to  adjudicate  the  same  question  a  second  time.  So  it  was 
said  in  Hubbett  v.  De  Land,  14  Fed.  Rep.  471,  and  notwithstanding 
what  is  said  in  Sharp  v.  Reissner,  20  Blatohf.  10,  S.  C.  9  Fed.  Rep. 
445,  that  case  is  not  an  authority  to  the  contrary.  The  defendants 
also  claim  permission  to  set  up  this  matter  a  second  time  in  an  an- 
swer by  virtue  of  the  practice  of  courts  of  equity  outside  the  equity 
rules.  But  the  cases  cited  furnish  no  authority  for  saying  that  the 
ordinary  practice  of  courts  of  equity  entitles  the  defendants  to  the 
relief  here  moved  for.  When  a  plea  states  matter  which  may  be  a 
defense  to  the  bill,  though  perhaps  not  proper  for  a  plea,  or  infor- 
mally pleaded,  it  is  usual  to  allow  the  plea  to  stand  as  an  answer, 
(Mitf.  &  T.  PI.  391,)  and  in  such  a  case  permission  may  be  given  to 
insert  such  matter  in  the  answer  when  the  plea  has,  upon  argument, 
been  overruled.  But  when  a  plea  has  been  overruled,  upon  argument, 
because  the  matter  of  the  plea  constitutes  no  defense  to  the  action, 
the  defendant,  if  he  answers,  must  make  a  new  defense.  Mitf.  &  T. 
PI.  113.  Here  the  application  is  to  be  allowed  to  insert  in  an  an- 
swer matter  which  has  already  in  this  case,  upon  the  defendants'  own 
plea,  been  adjudged  not  to  constitute  a  defense.  I  have  not  been 
able  to  find  any  authority  supporting  such  an  application,  and  I  know 
of  no  reason  why  it  should  be  granted. 


King  and  others  v.  Ohio  &  M.  Ry.  Co.  and  others. 


L  Carrier  of  Passengers— Obligations  of—Injury  by  Fellow- Passenger. 
A  common  carrier  of  passengers  for  hire  is  bound  to  see  that  no  harm  comes 
to  a  passenger  from  a  fellow-passenger,  whose  conduct  and  condition  clearly 
show  that  he  is  a  dangerous  person  and  likely  to  injure  his  fellow-passengers. 
2.  Same — Duty  of  Employes.  . 

Where  the  conduct  of  a  passenger  is  such  as  to  clearly  show  that  he  is  dan- 
gerous, it  becomes  the  duty  of  the  employes  of  the  company  in  charge  of  the 
train  to  keep  him  in  close  custody  and  disarm  him,  or  remove  him  from  the 
train. 


{Circuit  Court,  D.  Indiana.   December  4,  1884.) 
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3.  Same— Change  op  Employes. 

In  cases  of  change  of  men  in  charge  of  passenger  trains,  the  new  men  should 
be  informed  of  everything  known  to  those  retiring  which  ought  reasonably  to 
be  deemed  important  to* a  proper  discharge  of  the  carrier's  dutj. 

Chancery.  Intervening  petition  of  Matilda  Wingate,  administratrix. 

Percy  Werner  and  Harrison,  Miller  A  Elain,  for  receiver. 

John  M.  Lausden  and  Angus  Leek,  for  petitioner. 

Woods,  J.  The  claim  in  this  case  is  for  damages  on  account  of 
the  death  of  Alexander  Wingate,  who,  on  the  twenty-eighth  day  of 
March,  18S2,  while  a  passenger  in  the  cars  of  the  defendant,  going 
from  St.  Louis  to  Louisville,  was  shot  and  killed  by  one  Haynes,  a 
fellow-passenger.  Some  time  after  the  departure  of  the  train  from 
St.  Louis,  Haynes,  who  had  been  drinking  freely,  was  transferred  from 
a  sleeping-car  by  the  conductor  and  porter  of  that  car  to  the  coach 
at  the  rear  of  the  train,  in  which  Wingate  was  riding,  and  in  which 
Haynes  had  been  before  going  into  the  sleeper.  The  reasons  for  this 
transfer  are  not  explicitly  disclosed  by  any  witness,  but  it  is  not  an 
unfair  inference  that  Haynes  had  given  such  proofs  of  drunkenness 
and  disorderly  conduct  as  made  his  removal  from  the  sleeper  proper, 
if  not,  indeed,  necessary.  He  continued  disorderly  and  troublesome 
until  near  Vincennes,  when,  according  to  the  language  of  the  brake- 
man,  he  quieted  down.  At  Vincennes  there  was  a  change  of  con- 
ductors and  brakeman,  and  notice  given  to  the  new  brakeman  by  the 
retiring  one  "that  there  was  a  drunk  man  on  the  train  who  had  given 
some  trouble,  but  had  quieted  down."  No  other  or  more  specific  no- 
tice than  this  of  Haynes'  conduct  between  St.  Louis  and  Vincennes 
was  given  to  those  who  were  to  have  and  did  have  charge  of  the  train 
upon  the  run  from  Vincennes  eastward.  In  respect  to  the  conduct  of 
Haynes  from  the  time  of  leaving  Vincennes  until  the  train  had  ap- 
proached North  Vernon,  Indiana,  when  he  shot  Wingate,  and  himself 
jumped  from  the  train  and  was  killed  by  the  fall,  or  drowned,  there 
is  conflict  between  the  testimony  of  passengers  and  of  the  conductor 
and  brakeman.  The  master  has  given  credence  to  the  testimony  of 
the  passengers,  and,  after  rehearsing  the  evidence  in  some  detail,  con- 
cludes his  report  as  follows : 

"The  rule  of  law  upon  which  the  claim  for  recovery  is  based  in  this  case  is 
comparatively  new.  It  is  this:  that  a  common  carrier  of  passengers  for  hire 
is  bound  to  see  to  it  that  no  harm  comes  to  a  passenger  from  a  fellow-passen- 
ger, whose  conduct  and  condition  clearly  show  that  he  is  a  dangerous  person, 
and  is  likely  to  injure  his  fellow-passengers.  There  is  no  doubt  in  this  case 
that  Haynes,  who  killed  Wingate,  was,  at  the  time  he  fired  the  fatal  shot,  suf- 
fering from  a  fit  of  delirium  tremens.  If  the  employes  of  the  receiver  knew 
this,  or  should  have  known  it  from  what  they  observed  in  Haynes'  conduct 
prior  to  the  shooting,  and  knew  he  had  a  revolver  in  his  possession,  the  re- 
ceiver, in  the  master's  opinion,  is  liable. 

"The  master  is  also  of  the  opinion  that  the  receiver  should  be  charged  with 
notice  of  the  facts  that  came  to  the  knowledge  of  his  employes,  whether  upon 
the  east  or  west  division  of  the  road.  There  is  a  serious  conflict  in  the  evi- 
dence as  to  the  extent  of  the  knowledge  by  the  employes  of  Haynes'  condition, 
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although  upon  the  statements  of  Burke  and  Fessenden,  the  brakeman  and  con- 
ductor west  of  Vincennes,  and  the  statements  of  Newton,  Kenner,  and  Smith, 
the  conductor,  brakeman,  and  porter  who  were  on  the  division  east  of  Vin- 
cennes, it  is  apparent  that  the  employes  knew  enough  to  require  them,  as  pru- 
dent men,  either  to  take  charge  of  Haynes  and  guard  him  securely,  or  to 
have  him  put  off  from  the  train,  to  prevent  his  injuring  passengers.  They 
knew  that  he  had  been  drinking  between  St.  Louis  and  Vincennes.  They 
knew  that  he  had  been  ejected  from  the  sleeping-car  for  misbehavior,  or  on 
account  of  his  drunken  condition.  They  knew  that  he  was  frightened,  and 
had  the  delusion  that  somebody  on  the  train  was  seeking  to  knock  him  down 
and  rob  him  of  his  money.  They  knew  that  he  had  been  trying  to  give  his 
money  away  to  some  of  the  passengers  on  the  train,  and  that  he  had  asked 
the  conductor  to  take  charge  of  it  for  him.  They  knew  that  in  going  about 
the  car  he  staggered  or  crawled  over  the  tops  of  the  seats  from  one  place  to 
another.  They  knew  that  by  his  misconduct  he  had  compelled  Mr.  Collins 
and  his  wife  and  daughter  to  leave  the  seats  they  had  been  occupying  aud 
seek  others,  to  avoid  him.  They  knew  that  he  was  afraid  to  be  left  alone  in 
the  car  when  the  conductor  got  out  at  Mitchell  to  go  to  the  front  of  the  train, 
and  asked  to  be  let  go  with  him,  and  was  pacified  by  the  promise  of  the  con- 
ductor that  the  brakeman  would  remain  with  him,  the  conductor  promising 
to  return  in  a  few  minutes.  They  knew  that  he  had  a  revolver  in  his  pos- 
session. 

"Mr.  Newton,  the  conductor  on  the  east  division,  recommended  him  to  take 
a  drink  of  liquor,  seeing  his  nervous  and  excited  condition.  This  he  cer- 
tainly would  not  have  done  if  he  thought  the  man  was  getting  drunk;  it  was 
because  of  his  nervous  and  excited  condition,  which  indicated  clearly  to  his 
mind  that  the  man  was  suffering  from  or  on  the  verge  of  delirium  tremett*. 
The  conductor  and  brakeman  both  speak  of  the  weak,  tremulous  voice,  indi- 
cating that  he  was  in  a  state  of  childish  fear  of  harm  from  some  one.  Com- 
ing to  the  testimony  of  the  passengers,  the  master  cannot  disbelieve  the  state- 
ments of  Mr.  and  Mrs.  Ousley,  and  Mr.  and  Miss  Collins,  that  Haynes  re- 
peatedly exhibited  and  flourished  his  revolver  in  the  car,  in  the -presence  of 
the  brakeman,  although  the  brakeman  denies  that  he  saw  the  revolver  at  any 
other  time  than  when  the  conductor  took  up  Haynes'  ticket,  some  miles  east 
of  Vincennes.  Mr.  and  Mrs.  Ousley  also  swear  that  before  the  shooting  Mr. 
Ousley  warned  the  conductor,  or  the  brakeman,  that  Haynes  was  dangerous, 
and  that  unless  put  off  the  train  or  disarmed  would  kill  or  in  j  ure  some  one  with 
his  pistol.  The  conductor  insists  that  no  remark  of  that  kind  was  made  in 
his  hearing  until  after  the  shooting,  but  the  preponderance  of  the  evidence  is 
the  other  way. 

"Upon  the  whole  case,  the  evidence  shows,  in  the  opinion  of  the  master, 
that  the  passenger  Haynes  was  not  only  dangerous,  but  that  his  conduct  was 
such  as  to  clearly  indicate  it  in  such  a  way  that  it  became  the  duty  of  the 
employes  of  the  receiver,  in  charge  of  the  train,  to  keep  him  in  close  custody, 
and  disarm  him,  or  remove  him  from  the  train  at  the  first  station  after  they 
learned  of  his  dangerous  condition.'" 

Damages  assessed  at  $5,000. 

The  criticisms  made  by  counsel  upon  the  testimony  of  some  of 
the  witnesses  are  not  without  plausible  force,  but  not  of  sufficient 
weight  to  disturb  the  master's  finding  upon  any  material  question  of 
fact;  and  in  respect  to  the  proposition  of  law,  "that  the  receiver 
should  be  charged  with  notice  of  the  facts  that  came  to  the  knowledge 
of  his  employes,  whether  upon  the  east  or  west  division  of  the  road," 
I  am  not  able  to  agree  with  counsel  that  the  master  fell  into  essen- 
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tial  error.  I  think  it  must  be  true,  in  cases  of  change  of  men  in 
charge  of  passenger  trains,  like  the  one  made  in  this  instance,  that 
the  new  men  should  be  informed  of  everything  known  to  those  retiring 
which  ought  reasonably  to  be  deemed  important  to  a  proper  discharge 
of  the  carrier's  duty.  But,  while  I  do  not  think  that  the  information 
given  in  this  case  by  one  brakeman  to  the  other  was  sufficiently  full 
and  explicit,  I  do  not  deem  it  necessary  so  to  decide.  In  my  judg- 
ment, upon  the  conduct  of  the  oonductor  and  brakeman  who  took 
charge  of  the  train  at  Yincennes,  as  shown  by  their  own  testimony, 
the  liability  of  the  receiver  is  put  beyond  reasonable  question.  Their 
testimony  shows  that  the  man  Haynes  was  excited,  nervous,  tremu- 
lous, and  laboring  under  the  manifestly  unfounded  delusion  of  pur- 
suit by  enemies,  on  the  train,  who  would  rob  or  kill  or  harm  him  in 
some  way,  and  that  in  childish  but  real  fear  of  these  things  he  ap- 
pealed to  the  conductor  for  protection.  Whether  from  excessive 
drinking  or  from  other  cause,  it  is  clear  that  for  the  time  being  the 
man  was  insane;  and,  possessed  of  a  pistol,  as  he  was  known  to  be, 
the  conductor,  as  a  man  of  common  understanding,  knowledge,  and 
experience,  ought  to  have  apprehended  the  danger  that  he  might 
mistake  some  passenger  for  his  supposed  pursuer  and  shoot  him  down 
in  imaginary  self-defense. 

That  it  was  in  the  lawful  power  of  the  conductor,  under  the  cir- 
cumstances, to  have  arrested,  disarmed,  restrained,  or  removed  from 
the  train  this  man  goes  without  saying.  By  the  common  law,  and 
especially  by  the  statutes  of  this  state,  ample  powers  in  these  respects 
are  conferred  upon  conductors  and  other  railroad  employes.  Vinton 
v.  Middlesex  R.  Co.  11  Allen,  304;  Railroad  Co.  v.  Anthony,  43  Ind. 
183;  Railroad  Co.  v.  Van  Houten,  48  Ind.  90;  Railroad  Co.  v.  Van- 
dyne,  57  Ind.  576;  Railroad  Co.  v.  Griffin,  68  111.  506;  Ind.  Rev.  St. 
1881,  1702,  2091,  3922-3924.  By  these  statutes  it  is  provided  that 
"the  conductors  of  all  trains  carrying  passengers  within  this  state 
shall  be  invested  with  police  powers  while  on  duty  on  their  respective 
trains,  may  arrest  and  detain  any  person  found  violating  any  law  of 
this  state,"  and,  "when  any  passenger  shall  be  guilty  of  disorderly 
conduct,  *  *  *  the  conductor  is  hereby  authorized  to  stop  his 
train  at  any  place  where  such  offense  has  been  committed,  and  eject 
such  passenger  from  the  train,  using  only  such  force  as  may  be  nec- 
essary to  accomplish  such  removal,  and  may  command  the  assistance 
of  the  employes  of  the  railroad  company."  "Whoever  is  found  in  a 
public  place  in  a  state  of  intoxication,"  and  "whoever  draws,  or 
threatens  to  use,  any  pistol,  *  *  *  shall  be  deemed  guilty  of  a 
misdemeanor."  These  powers,  whether  conferred  by  statute  or  de- 
duced from  the  principles  of  law,  are  given  for  the  safety  of  those  who 
travel  by  railroad,  and  any  failure  in  a  proper  case  to  exercise  them, 
contributing  to  the  injury  of  a  passenger,  is  a  breach  of  the  carrier's 
contract,  for  which  damages  may  be  allowed.  This  conclusion  is 
strongly  supported  by  decisions  made  in  analogous  cases,  cited  in  ar- 
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gument ,  of  which  see  the  following :  Railroad  Co.  v.  Hinds,  58  Fa.  St. 
512;  S.  C.  7  Amer.  Law  Reg.  (N.  8.)  14;  Railroad  Co.  v.  Pillow,  76 
Pa.  St.  510;  S.  G.  18  Amer.  Rep.  424;  Flint  v.  Transportation  Co. 
34  Conn.  554;  S.  C.  6  Blatchf.  158;  Railroad  Co.  v.  Burke,  53  Miss. 
200;  S.  C.  24  Amer.  Rep.  689;  Britton  v.  Railroad  Co.  88  N.  C. 
636;  8.  C.  43  Amer.  Rep.  749;  Railroad  Co.  v.  Flexman,  103  111. 
546;  Steicart  v.  Railroad  Co.  90  N.  Y.  588;  S.  C.  43  Amer.  Rep.  185. 
Exceptions  overruled,  and  judgment  upon  the  report. 


1.  Truster — Right  to  Sue  in  a  Foreign  Jurisdiction. 

A  substituted  trustee,  under  a  deed  of  trust,  appointed  by  a  court,  has  title 
under  the  deed,  and  can  maintain  an  action  in  any  jurisdiction  where  it  might 
be  deemed  necessary  to  protect  his  right,  notwithstanding  that  tbe  court  so 
appointing  him  also  gave  him  the  powers  of  a  receiver,  required  a  bond,  and 
ordered  him  to  account;  that  cannot  be  considered  as  impairing  his  title  under 
the  deed  of  trust  or  assignment.  Holme*  v.  Sherwood,  3  McCrary,  406 ;  8.  0. 16 
Fed.  Rep.  726. 

2.  Assessment  for  Unpaid  Capital  Stock. 

A  chancery  court  has  the  authority  to  make  a  call  necessary  under  the  terms 
of  subscription  to  charge  the  subscribers  to  the  capital  stock  of  a  corporation 
with  liability  for  the  amounts  of  unpaid  subscriptions.  ScoviU  v.  Thayer,  106 
U.S.  155. 

3.  Same — Action  at  Law. 

In  such  a  case  an  action  at  law  will  lie,  and  in  an  action  at  law  for  such  un- 
paid subscription  such  call  or  assessment  is  necessary. 

4.  Same — Prescrdttion. 

Prescription  did  not  begin  to  run  until  the  call  was  made,  for  until  then  the 
unpaid  subscription  was  not  exigible. 

On  Exceptions. 

The  plaintiff  sues,  as  substituted  trustee  under  the  appointment  of 
the  chancery  court  of  the  city  of  Richmond,  Virginia,  to  execute  the 
trusts  of  a  certain  deed  of  trust  made  by  the  National  Express  <fc 
Transportation  Company,  a  body  politic  and  corporate  under  the  laws 
of  Virginia,  which  court  also  gave  him  the  powers  of  receiver  of  said 
company,  required  a  bond,  and  ordered  him  to  account,  to  recover 
assessments  made  against  the  defendanta,  stockholders  of  said  com- 

1  Reported  by  Joseph  P  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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Glenn,  Substituted  Trustee,  v.  Soule.* 
6ame  v.  Labatt.1 


Same  v.  Glenny.' 


Same  v.  Coyle.: 


{Circuit  Court,  E.  D.  Louiaiana.   November  29, 1884.) 
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pany,  by  the  said  chancery  court.  The  defendants  excepted,  (de- 
marred.) 

A .  Ooldthwaite,  for  plaintiff. 

J.  0.  Nixon,  Jr.,  F.  L.  Richardson,  H.  E.  Upton,  and  D.  C.  Labatt, 
for  defendants. 

Pardee,  J.  The  view  that  I  take  of  these  cases  is  that  the  substi- 
tuted trustee  has  title  under  the  deed  of  trust,  and  is  therefore  not  to 
be  regarded  as  a  mere  officer  of  the  chancery  court  in  Virginia.  That 
court  might  have  stopped  short  after  appointing  Glenn  substituted 
trustee,  and  then  there  could  have  been  no  doubt  about  his  right  to 
maintain  an  action  in  any  jurisdiction  where  it  might  be  deemed 
necessary  to  protect  his  right.  That  the  chancery  court  gave  him 
the  powers  of  a  receiver,  required  a  bond,  and  ordered  him  to  account, 
is  a  matter  between  him  and  the  chancery  court,  and  cannot  be  con- 
sidered as  impairing  his  title  under  the  deed  of  trust  or  assignment. 
See  Holmes  v.  Sherwood,  3  McCrary,  405;  S.  C.  16  Fed.  Rep.  725, 
and  the  authorities  cited  therein. 

I  think  there  can  be  no  doubt  of  the  authority  of  the  chancery 
court  (on  the  failure  of  the  board  of  directors)  to  make  the  call  nec- 
essary to  enforce  the  deed  of  trust,  and  necessary  under  the  terms  of 
subscription  to  charge  the  subscribers  to  stock  with  liability  for  the 
amounts  of  unpaid  subscriptions.  See  Scovill  v.  Thayer,  105  U.  S. 
155.  And  in  an  action  at  law  for  unpaid  subscription,  such  call  or 
assessment  seems  to  be  necessary.  See  Chandler  v.  Siddle,  3  Dill. 
477.  It  cannot  be  contended  that  all  the  stockholders  were  neces- 
sary parties  to  the  proceedings  before  the  court  making  the  call. 
8ee  Maryland  case,  and  Sanger  v.  Upton,  91  U.  S.  50.  Prescrip- 
tion did  not  begin  to  run  until  the  call  was  made,  for  until  then  the 
unpaid  subscription  was  not  exigible.  Scovill  v.  Thayer,  supra.  In 
a  case  like  this  I  think  it  well  settled  that  an  action  at  law  will  lie. 
The  exceptions  will  be  overruled. 


Statute  of  Limitations. 

Courts  cannot  ingraft  on  statutes  of  limitations  exceptions  not  clearly  ex* 
pressed:  and  where  the  language  of  the  statute  is  perfectly  clear,  it  is  the  duty 
of  the  court  to  enforce  the  law  as  it  finds  it. 


Finches,  Lynde  dt  Miller,  for  plaintiffs. 
Daniel  Hall  and  Geo.  W.  Bird,  for  defendant. 
Bunn,  J.  This  is  an  action  brought  upon  three  several  bonds  and 
interest  coupons  issued  by  the  city  of  Watertown,  June  1,  1856,  to 


Amy  and  another  v.  City  of  Watebtgwh. 


(Circuit  Court,  W.  D.  Wiscontin.    August  26, 1884,) 


At  Law. 
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the  Milwaukee  &  Madison  Bailroad  Company.  The  bonds  became 
due  January  1,  1877,  and  the  summons  was  issued  on  June  19, 1888. 
To  avoid  the  plea  of  the  statute  of  limitations,  which  would  other- 
wise appear  on  the  face  of  the  complaint  to  have  run  upon  the  bonds 
and  coupons,  the  plaintiff  sets  out  at  considerable  length  facts  which 
it  will  not  be  necessary  to  recite  here  in  detail,  but  which  are  intended 
to  show  that  the  plaintiffs  have  been  prevented  from  bringing  their 
action  sooner  by  the  fraudulent  action  of  the  officers  of  the  defendant 
city,  and  especially  of  the  mayor  and  common  council  in  assembling 
together,  after  their  election  in  each  year  and  transacting  some  nec- 
essary business  for  the  city  in  a  secret  place,  with  closed  doors,  un- 
known to  the  plaintiffs,  and  the  people  at  large,  and  with  persons  on 
watch  to  inform  them  of  the  approach  of  any  person,  and  then  filing 
their  resignations,  which,  by  law,  took  effect  immediately.  In  briej, 
that  the  plaintiffs  have  used  due  diligence  to  obtain  service  of  the 
summons,  but  have  been  prevented  by  the  fraudulent  acts  of  the  of- 
ficers of  the  defendant  city.  The  defendant  denies  these  allegations, 
and,  as  a  separate  defense,  sets  up  the  statute  of  limitations,  to  which 
plea  the  plaintiffs  demur,  and  the  question  is  whether  these  facts' 
take  the  case  out  from  the  operation  of  the  statute.  The  limitation 
applicable  to  the  case  is  found  in  section  1,  c.  53,  Gen.  Laws  Wis. 
1872,  which  is  as  follows: 

"No  action  brought  to  recover  any  sum  of  money  on  any  bond,  coupon  in- 
terest warrant,  agreement,  or  promise  in  writing,  made  or  issued  by  any 
town,  county,  city,  or  village,  or  upon  any  installment  of  the  principal  or  in- 
terest thereof,  shall  be  maintained  in  any  court  unless  such  action  shall  be 
commenced  within  six  years  from  the  time  when  such  sum  of  money  has  or 
shall  become  due.   *   *  *" 

There  are  several  exceptions  to  the  operation  of  the  statute  con- 
tained in  the  laws  of  Wisconsin ;  as,  (1)  when  the  defendant  is  out  of 
the  state;  (2)  when  defendant  is  an  alien  subject  or  a  citizen  of  a 
country  at  war  with  the  United  States ;  (3)  when  the  person  entitled 
to  bring  the  action  is  under  age,  or  insane,  or  imprisoned  on  a  crim- 
inal charge;  (4)  where  the  commencement  of  an  action  has  been 
stayed  by  an  injunction  or  statutory  prohibition.  It  is  also  provided 
that,  where  the  action  is  for  relief  on  the  ground  of  fraud,  the  cause 
of  action  shall  not  be  deemed  to  have  accrued  until  the  discovery  by 
the  aggrieved  party  of  the  facts  constituting  the  fraud.  It  is  not 
claimed  that  the  exception  to  the  statute  relied  upon  by  the  plaintiff 
in  this  case  is  found  in  the  statute  itself,  and  the  question  is  whether 
there  are  any  exceptions  not  provided  in  the  statute  that  can  be  rec- 
ognized by  the  court.  In  examining  a^great  many  adjudged  cases 
upon  similar  statutes,  I  find  the  prevailing  ruling  to  be  that,  the  lan- 
guage of  the  statute  being  general,  it  must  receive  a  general  con- 
struction. Perhaps  it  would  be  more  logical  to  say  that,  the  language 
of  the  statute  being  perfectly  clear,  it  is  wholly  unnecessary  to  call 
in  the  aid  of  construction  to  ascertain  its  meaning;  and  that  it  is 
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the  duty  of  the  court  to  enforce  the  law  as  it  finds  it,  and  not  to  un- 
dertake to  ingraft  upon  it  exceptions  and  conditions  that  the  legisla- 
ture has  not  seen  fit  to  put  into  it.  The  law  is  clear  and  intelligible, 
and  by  its  express  terms  applies  to  all  cases  not  falling  within  one 
or  other  of  the  excepted  cases.  It  should,  therefore,  be  faithfully  ap- 
plied by  the  courts,  so  as  to  make  the  statute,  which  is  one  of  repose, 
uniform  and  certain  in  its  operation,  and  not  made  to  depend  upon 
the  decision  of  some  complicated  issue  of  fact  or  of  fraud,  created  by 
the  pleadings,  foreign  to  the  purposes  of  the  law.  If  the  court  can 
put  one  exception  into  the  statute  not  found  there,  it  can  more;  and 
no  litigant  could  know  with  any  certainty  whether  his  case  would 
fall  within  the  statute  or  not.  And  the  duty  of  the  court  is  rendered 
all  the  more  certain,  if  that  were  necessary,  by  the  fact  that  certain 
express  exceptions  are  contained  in  the  statute,  which  is  a  clear  im- 
plication against  any  other  exceptions  being  made. 

The  inquiry  under  a  plea  of  the  statute  of  limitations  is  always 
properly  limited  to  a  few  simple  topics;  as,  (1)  When  did  the  cause  of 
action  arise  ?  Manifestly,  in  a  case  like  this,  when  the  bond  or  coupon 
fell  doe  and  was  not  paid,  though  it  is  claimed  by  the  plaintiffs  that 
it  did  not  arise  so  long  as  the  plaintiffs  were  prevented  by  the  action 
of  the  defendant's  officers  from  getting  service  on  the  mayor.  By  the 
same  contention,  if  the  maker  of  a  note  should  conceal  himself  for  a 
week  after  his  note  fell  due,  so  that  summons  could  not  be  served  upon 
him,  the  cause  of  action  would  not  arise  until  he  should  come  out 
from  his  hiding-place  so  that  service  could  be  had.  Nobody  is  capa- 
ble of  maintaining  such  a  proposition.  (2)  How  long  a  period  has 
elapsed  from  the  time  the  cause  of  action  arose  to  the  time  when  suit 
was  commenced  ?  By  limiting  the  inquiry  to  these  simple  questions, 
which  was  no  doubt  the  intention  of  the  legislature,  the  application 
and  operation  of  the  statute  is  made  certain  and  uniform,  and  its 
effect  salutary.  See  the  following  cases:  Dupleix  v.  De  Roven*  2 
Vern.  540;  Hall  v.  Wybourn,  2  Salk.  420;  Beckford  v.  Wade,  17  Yes. 
87 ;  Hunter  v.  Gibbons,  1  Hurl.  &  N.  459 ;  Brown  v.  Howard,  4  Moore, 
508;  Imperial  Gas-light  dt  Coke  Co.  v.  London  Gas-light  Co.  18  Jur. 
497;  S.  C.  2  C.  L.  Rep.  1230;  Mclverv.  Ragan,  2  Wheat.  25;  Bank 
of  the  State  of  Alabama  v.  Dalton,  9  How.  522;  Bowman  v.  Wathen, 
1  How.  189;  Kendall  v.  U.  S.  107  U.  S.  123;  S.  C.  2  Sup.  Ct.  Rep. 
277;  Wood  v.  Carpenter,  101  U.  S.  135;  National  Bank  v.  Carpenter, 
Id.  567;  Andreae  v.  Redfield,  98  U.  S.  225;  Leffingwelly.  Warren,  2 
Black,  599;  Gaines  v.  Miller,  111  U.  S.  395;  S.  C.  4  Sup.  Ct.  Rep. 
426;  Fisher  v.  Harnden,  1  Paine,  C.  C.  61 ;  U.  S.  v.  Maillard,  4  Ben. 
459;  U.  S.  v.  Muhlenbrink,  1  Woods,  569 ;  Cocke  v.  McGinnis,  Mart. 
&  Y.  361 ;  York  v.  Bright,  4  Humph.  (Tenn.)  312;  Miles  v.  Berry,  1 
Hill,  (S.  C.)  296;  Howell  v.  Hair,  15  Ala.  194;  Arrowsmith  v.  Du- 
rell,  21  La.  Ann.  295;  Yale  v.  Randk,  23  La.  Ann.  579;  Somerset 
Co.  v.  Veghte,  44  N.  J.  Law,  509;  Coleman  v.  Willi,  46  Mo.  236; 
Callis  v.  Waddy,  2  Munf.  511;  Conner  v.  Goodman,  104  111.  365; 
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State  Bank  v.  Morris,  18  Ark.  291;  Fee  v.  Fee,  10  Ohio,  469;  Fa- 
vorite v.  Bookher's  AdmW^VJ  Ohio  St.  548;  Smith  v.  Bishop,  9  Vt. 
110;  Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  12  Mich.  202;  Troup  v.  .Ex'r* 
of  Smith,  20  Johns.  33 ;  Leonard  v.  Piiney,  5  Wend.  80;  Demarest  v. 
Wynkoop,  3  Johns.  Ch.  129;  Sacia  v.  D«  Graa/,  1  Cow.  856;  BucUin 
v.  Ford,  5  Barb.  393;  Woodbury  v.  Shackelford,  19  Wis.  55;  Lindsay 
v.  Fay,  28  Wis.  177 ;  Encking  v.  Simmons,  Id.  272. 

The  plea  of  the  statute  of  limitations  is  held  good,  and  the  demnrrer 
to  it  overruled.  The  plaintiffs  will  be  allowed  20  days  in  which  to 
file  such  new  or  further  pleading  as  they  may  be  advised  is  proper, 
or  in  default  thereof  judgment  will  go  for  the  defendant. 


1.  MuwioiPAii  Corporations — Invalid  Reorganization 

An  invalid  reorganization  of  an  incorporated  town  as  a  city  cannot  affect  its 
corporate  existence. 

2.  Same— Liability  of  Successor. 

Where  an  incorporated  town  is  reorganized  as  a  city,  the  latter  becomes  lia- 
ble for  the  former's  debts. 

3.  Qoo  Warranto  Proceedings  upon— When  Binding. 

Bondholders  of  a  city  are  not  bound  by  quo  warranto  proceedings  against  it, 
unless  parties  thereto. 

Motion  for  a  New  Trial. 
Mills  <&  Flitcraft,  for  plaintiff. 
Joseph  A.  Williams,  for  defendant. 

Miller,  Justice.  This  case  was  submitted  to  the  court  without  a 
jury  on  the  petition  and  amended  answer.  The  defense  relied  on  is 
that  when  the  bonds  were  issued  by  the  trustees  of  the  town  of  De 
Soto  no  each  corporation  was  in  existence.  The  plea  set  out  that  in 
August,  1872,  such  steps  were  taken  that  the  county  court  of  Jeffer- 
son county  made  an  order  declaring  a  certain  boundary  of  land  and 
its  people  a  corporation  by  the  name  and  style  of  the  "Inhabitants  of 
the  Town  of  De  Soto,"  and  appointing  trustees  for  its  government. 
On  the  first  day  of  October,  1872,  these  trustees  issued  the  bonds  to 
which  were  attached  the  coupons  now  sued  on.  The  plea,  after  stat- 
ing these  facts,  proceeds  to  aver  that  afterwards,  in  the  year  1877, 
the  residents  of  this  town  took  proceedings  to  have  it  declared  a  city 
of  the  fourth  class,  and  the  county  court  made  the  necessary  order  to 
that  effect.  After  this  city  government,  with  its  mayor  and  aldermen, 
had  continued  for  five  years,  in  1882,  some  of  the  citizens  instituted 

J  Reported  by  Benj.  F.  Bex,  Esq.,  of  the  St.  Louis  bar. 


Laibd  v.  City  op  De  Soto.: 


{Circuit  Court,  B.  D.  Missouri.  November  17,  1884.) 


422 


FEDERAL  BE  PORTER. 


in  the  proper  state  court  a  proceeding  by  quo  warranto,  in  which  the 
court  decreed,  as  the  answer  alleges,  that  the  oity  of  De  Soto  has 
never  existed. 

This  decree  is  set  up  as  an  absolute  defense  and  bar  to  the  plain- 
tiff's recovery ;  as  showing  there  was  never  any  corporate  authority 
to  issue  these  bonds.  But  it  does  not  show  this :  (1)  Because  the 
decree  dissolving  the  city  organization  has  no  tendency  to  show  that 
the  town  of  De  Soto,  which  was  organized  and  issued  its  bonds  10 
years  before,  was  not  a  valid  organization;  (2)  because  these  bond- 
holders were  no  party  to  this  proceeding;  (3)  because,  if  the  city  or- 
ganization of  1877  was  absolutely  void,  the  town  of  De  Soto  remained, 
and  the  city  organization  now  sued,  which  was  created  by  order  of  the 
county  court  after  the  dissolution  of  th*  first  city  organization  by  the 
decree  in  quo  warranto,  is  the  legitimate  successor  of  the  town  of  De 
Soto  which  issued  the  bonds,  being  composed  of  the  same  trustees  and 
the  same  people,  and  is  only  a  change  in  the  name  of  the  corpora- 
tion and  in  its  mode  of  government.    Broughton  v.  Pensacola,  93  U. 


As  this  was  the  only  defense  made  by  the  plea,  the  motion  for  a 
new  trial  is  overruled,  and  judgment  is  to  be  entered  for  plaintiff. 


Lease  in  Louisiana  Law. 

,The  lessee  of  a  sugar  plantation,  which,,  without  any  fault  on  the  part  of 
such  lessee,  was  overflowed  by  the  Mississippi  river  to  the  depth  of  several  feet, 
entirely  destroying  the  sugar-cane,  filling  the  ditches,  and  otherwise  rendering 
it  unfit  for  use  as  a  sugar  plantation,  brought  snit  to  annul  the  lease.  /Ida 
that,  under  article  2699  of  the  Civil  Code  of  Louisiana,  the  action  would  lie. 

On  Exception  of  No  Cause  of  Action.   (General  demurrer.) 
Charles  Louque,  for  plaintiff. 

Geo.  H.  Braughn,  Chas.  F.  Buck,  and  Max  Dinkleepeil,  for  defend- 
ant. 

Pardee,  J.  The  petitioner  alleges  that  in  October,  1883,  he  leased 
from  the  defendant,  for  a  term  of  five  years,  a  certain  sugar  planta- 
tion, with  the  growing  cane  then  standing,  at  a  yearly  rent  of  $5,000 
per  annum,  for  which  he  gave  five  promissory  notes,  due,  respect- 
ively, in  1883, 1884, 1885, 1886,  and  1887,  the  first  one  of  which  has 
been  paid;  that  during  the  high  water  of  1884  the  levees  in  the 
neighborhood  of  the  said  leased  plantation,  protecting  the  same  from 
overflow,  gave  way,  and,  without  any  fault  of  petitioner,  the  water  of 

i  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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the  Mississippi  river  completely  covered  said  plantation  to  the  depth 
of  several  feet,  and  entirely  destroyed  the  sugar-cane,  filled  the  drain- 
ing ditches,  and  did  other  damage  to  said  plantation,  which  it  is  un- 
necessary to  enumerate,  so  that  it  ceased  to  be  fit  for  the  purpose 
for  which  it  was  leased ;  that  petitioner's  only  motive  in  leasing  said 
sugar  plantation  and  growing  crop  of  sugar-cane  was  to  raise  and 
produce  sugar ;  that  petitioner  is  not  bound  to  replace  the  property 
with  its  growing  crop  of  sugar-cane;  that  he  has  demanded  of  the 
defendant  to  replace  the  sugar-cane  leased,  which  has  been  refused ; 
and  that  refusal  of  the  lessor  "to  maintain  the  thing  in  a  condition 
such  as  to  serve  for  the  use1  for  which  it  is  hired"  annulled  the  lease; 
and  that  the  property  leased  has  been  totally  destroyed  as  a  sugar 
plantation.  The  prayer  of  the  petitioner  is  /or  the  animllment  of  the 
lease  and  the  return  of  the  unpaid  rent  notes.  The  exception  of  the 
defendant  raises  the  question  whether,  on  the  facts  so  stated  and 
pleaded,  the  petitioner  is  entitled  to  relief.  If  during  the  lease  the 
thing  be  totally  destroyed  by  an  unforeseen  event,  or  if  it  be  taken  for 
a  purpose  of  public  utility,  the  lease  is  at  an  end.  If  it  be  only  de- 
stroyed in  part,  the  lessee  may  either  demand  a  diminution  of  the 
price  or  a  revocation  of  the  lease.  In  neither  case  has  he  claim  for 
damages.  Bev.  Civil  Code  La.  art.  2697.  If,  without  any  fault  of 
the  lessor,  the  thing  cease  to  be  fit  for  the  purpose  for  which  it  was 
leased,  or  if  the  use  be  much  impeded,  as  if  a  neighbor,  by  raising 
his  walls,  shall  intercept  the  light  of  a  house  leased,  the  lessee  may, 
according  to  circumstances,  obtain  the  annulment  of  the  lease,  but 
has  no  claim  for  indemnity.  Id.  art.  2699.  The  lease  ceases,  of 
course,  at  the  expiration  of  the  time  agreed  on.  It  is  also  dissolved 
by  the  loss  of  the  thing  leased.    Id.  arts.  2727, 2728. 

Under  these  articles  of  the  Civil  Code,  the  plaintiff  contends,  as 
he  leased  a  sugar  plantation,  to  be  carried  on  and  maintained  as 
such,  that  when,  without  his  fault,  the  growing  cane  is  destroyed,  the 
draining  ditches  are  filled  up,  and  the  plantation  ceases  to  be  fit 
for,  and  is  totally  destroyed  as,  a  sugar  plantation,  he  is  entitled  to 
the  annulment  of  the  lease.  To  defeat  this  view,  the  defendant  re- 
lies upon  article  2743  of  the  Kevised  Civil  Code,  which  provides  for 
the  abatement  of  rent  of  predial  estates  when  a  crop  has  been  de- 
stroyed by  unforeseen  and  extraordinary  accidents.  Under  this  ar- 
ticle of  the  Code,  the  supreme  court  of  the  state  has  decided  that  the 
overflow  of  the  Mississippi  river  is  of  such  frequent  occurrence  that  it 
cannot  be  considered  an  unforeseen  event,  and  that  a  crevasse  itself 
cannot  be  considered  as  an  extraordinary  accident.  See  Vinson  v. 
Graves,  16  La.  Ann.  162,  and  Jackson  v.  Michie,  33  La.  Ann.  728. 
These  decisions  may  cut  off  petitioner  from  relief  under  article  2697; 
but  I  do  not  think  they  ought  to  affect  his  right  under  article  2699, 
which  says  nothing  of  unforeseen  events  or  extraordinary  accidents, 
but  gives  the  right  to  a  lessee  to  an  annulment  of  the  lease,  if  the 
leased  thing  ceases  to  be  fit  for  the  purpose  for  which  it  was  leased, 
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and  under  article  2728,  which  provides  for  the  dissolution  of  the  lease 
when  the  leased  thing  is  lost. 

The  petition,  on  certain  grounds,  sets  forth  that  the  leased  prop- 
erty has  ceased  to  be  fit  for  the  purpose  intended  by  the  parties,  and 
that  it  is  totally  destroyed  as  a  sugar  plantation.  It  is  contended 
that  the  filling  of  draining  ditches,  and  the  total  loss  of  the  growing 
and  seed  cane,  does  not  necessarily  destroy  the  place  as  a  sugar  plan- 
tation/nor render  it  unfit  for  the  purpose  of  being  carried  on  as  a  sugar 
plantation.  The  court  has  no  judicial  knowledge  on  these  points,  but 
will  have  to  rely  upon  proof  to"  be  made.  The  averments  of  the  peti- 
tion are  taken  to  be  true,  and  they  seem  to  be  full  and  positive  enough 
to  put  the  defendant  on  his  defense. 

Another  view  of  this  case  has  been  presented  by  counsel  for  pe- 
titioner, based  upon  articles  2046,  2047,  2695,  and  2729  of  the  Re- 
vised Civil  Code,  to  the  effect  that  the  petitioner,  as  lessee,  is  without 
fault,  and  that  the  defendant,  as  lessor,  has  neglected  to  fulfill  his  en- 
gagements, and  is  in  default,  whereby  the  petitioner  has  the  right  to 
sue  for  a  dissolution  of  the  lease.  The  correctness  of  this  view  de- 
pends upon  what  obligations  under  the  lease  devolved  upon  the  de- 
fendant, and  this  can  better  be  determined  when  the  lease  and  the 
facts  of  the  case  are  brought  before  the  court.  At  present  we  have 
only  the  allegations  of  the  petition,  the  lease  not  being  a  part  thereof, 
although  a  copy  is  among  the  papers  on  file. 

With  the  distinct  Understanding  that  the  court  is  passing  upon  the 
sole  question  whether  the  petition  states  a  cause  of  action,  the  ex- 
ception herein  is  ordered  overroled. 


New  Trial — Excessivb  Damages — Pekbonal  Injury. 

In  an  action  for  a  personal  in  jury  caused  by  negligence,  the  damages  cannot 
be  measured  by  any  fixed  standard,  but  rest  in  the  sound  discretion  of  the  jury; 
and  that  discretion  cannot  be  interfered  with  by  the  court  unless  the  damages 
allowed  are  so  excessive  as  to  warrant  the  belief  that  the  jury  must  have  been 
influenced  by  partiality  or  prejudice,  or  have  been  misled  bv  some  mistaken  view 
of  the  case. 

On  Motion  for  New  Trial. 
Gilbert  Collins,  for  the  motion. 
Salomon  dt  Randolph,, contra. 

Nixon,  J.  Three  grounds  are  alleged  why  the  verdict  in  the  above 
case  should  be  set  aside  and  a  new  trial  granted :  (1)  Because  the 
evidence  for  the  plaintiff  did  not  disclose  a  right  of  action;  (2)  be- 
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cause  the  verdict  was  against  the  weight  of  evidence:  (3)  because 
the  damages  were  excessive.  The  first  and  second  points  go  to  the 
extent  of  challenging  the  propriety  of  any  verdict  for  the  plaintiff. 
The  third,  falling  short  of  this,  has  reference  only  to  the  amount  of 
damages.  On  the  argument  of  the  rule,  the  counsel  of  the  defendant 
did  not  dwell  upon  the  first  and  second,  but  laid  much  stress  upon 
the  third  point. 

We  have  given  more  than  ordinary  attention  to  the  motion,  (1)  be- 
cause if  the  court  had  been  charged  with  the  responsibility  of  setting 
the  amount  of  the  damages  which  ought  to  have  been  recovered  it 
would  probably  have  awarded  a  smaller  sum  than  the  jury  gave ;  and 
(2)  because  the  case  is  one  where  the  defendant  has  no  opportunity 
of  invoking  the  aid  of  an  appellate  court  to  correct  any  errors  of 
judgment  which  may  be  committed  here;  but,  after  a  careful  consid- 
eration of  all  the  points,  we  have  not  been  able  to  find  any  ground 
which  will  justify  the  court  in  disturbing  the  verdict.  The  suit  was 
fairly  tried  by  able  and  experienced  counsel.  There  was  no  pretense 
that  anything  more  than  compensatory  damages  should  be  demanded 
or  awarded.  The  real  plaintiff  was  a  child  of  tender  years,  who,  it 
was  alleged,  was  run  over  in  one  of  the  streets  of  the  city  of  New 
York  by  a  beer-wagon  of  the  defendant,  in  consequence  of  the  neglect 
and  careless  driving  of  his  servant,  and  a  compound  fracture  inflicted 
on  the  elbow  of  her  left  arm,  which,  the  medical  testimony  went  far 
to  show,  had  not  only  occasioned  much  suffering  in  the  past,  but,  by 
hindering  a  free  use  of  the  arm,  would  prove  a  life-long  injury  in  the 
future. 

It  is  not,  therefore,  one  of  the  class  of  cases  where  a  legal  measure 
of  damages  exists,  as  where  one  sues  in  trespass  for  an  injury  to  his 
freehold,  and  where  no  right  is  involved  beyond  a  mere  question  of 
property.  In  such  cases  the  rule  to  be  applied  is  a  fair  compensation 
for  the  injury  done,  as  shown  by  the  evidence,  and  the  verdict  is  under 
the  control  of  the  couit.  Berry  ads.  Vrceland,  1  Zab.  183.  But  the 
action  in  this  case  is  for  a  personal  tort,  and  the  damages  cannot  be 
measured  by  any  fixed  standard;  they  rest  in  the  sound  discretion  of 
the  jury,  and  that  discretion  cannot  be  interfered  with  by  the  court 
in  the  exercise  of  its  discretion.  The  rule  here  is  that  the  judgment 
of  the  jury,  and  not  the  opinion  of  the  court,  must  govern  in  the  assess- 
ment of  damages,  unless  they  are  so  excessive  as  to  warrant  the 
belief  that  the  jury  must,  have  been  influenced  by  partiality  or  prej- 
udice, or  have  been  misled  by  some  mistaken  view  of  the  merits  of 
the  case.    See  Wood's  Mayne,  Dam.  751. 

The  jury  was  an  intelligent  one,  and  there  is  no  evidence  that  the 
jurors  were  influenced  by  any  of  these  motives.  The  damages  are 
not  so  excessive  that  the  court  would  be  warranted  in  inferring  from 
their  amount  alone  that  they  were  thus  influenced.  The  elements 
of  injury  which  they  were  to  consider  in  making  up  their  verdict  were 
carefully  stated  to  them  by  the  court,  and  we  know  of  no  legal  measure 
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or  oriterion  to  which  we  may  subject  their  judgment  or  determine 
its  reasonableness. 

The  role  to  show  oanse  is  discharged. 


1.  Conspiracy  to  Commit  Offense  aqathbt  the  United  States — Settlement 

oh  and  Return  to  Indian  Country. 

A  conspiracy  to  make  settlement  on  Indian  lands  and  to  return  to  the  Indian 
country,  after  being  removed  therefrom,  is  not  an  indictable  offense,  within 
the  meaning  of  the  conspiracy  clause  of  chapter  8,  Bupp.  Rev.  8t.  484,  or  one 
that  can  be  prosecuted  by  criminal  proceedings. 

2.  Same— Penalty,  how  Recovered. 

The  proper  proceeding  in  such  a  caso  is  by  action  under  Rev.  St.  i  2184, 
to  recover  the  penalty  prescribed  for  such  offenses. 

On  Motion  to  Quash  Indictment. 

J.  R.  HaUoweU,  U.  S.  Atty.,  for  the  United  States. 

J.  W.  McDonald,  for  defendants. 

Foster.,  J.  The  indictment  in  this  case  charges  the  defendants  with 
conspiring  and  confederating  together  to  commit  an  offense  against  the 
United  States  under  chapter  8,  Supp.  Rev.  St.  484.  The  offense  al- 
leged, in  brief,  is  that  the  defendants  conspired  and  confederated  to- 
gether among  themselves  and  with  other  persons  to  enter  upon  and 
make  settlement  on  certain  lands  belonging,  secured,  and  granted  by 
treaty  of  the  United  States  to  certain  Indian  tribes,  and  lying  between 
the  Canadian  and  north  fork  of  the  Canadian  rivers,  in  the  Indian  Ter- 
ritory, and  commonly  known  as  the  Oklahoma  lands.  And  also  hav- 
ing, before  that  time,  been  removed  from  the  Indian  country  by  the 
military  forces  pf  the  United  States,  did  conspire  and  confederate  to- 
gether, and  with  other  persons,  to  return  to  said  Indian  country  com- 
monly known  as  the  Oklahoma  country,  and  also  to  enter  upon  lands 
known  as  the  Cherokee  strip  or  outlet  in  said  Indian  country;  and 
charging  defendants  with  certain  overt  acts  to  effect  the  object  of 
said  conspiracy,  etc. 

The  law  concerning  the  entering  and  making  settlement  on  Indian 
lands  is  found  in  section  2118,  Rev.  St.  p.  370,  tit.  38,  and  reads  as 
follows : 

"Every  person  who  makes  a  settlement  on  any  lands  belonging,  secured, 
or  granted  by  treaty  with  the  United  States  to  any  Indian  tribe,  or  surveys 
or  attempts  to  survey  such  lands,  or  to  designate  any  of  the  boundaries  by 
marking  trees,  or  otherwise,  is  liable  to  a  penalty  of  one  thousand  dollars. 
The  president  may,  moreover,  take  such  measures  and  employ  such  military 
force  as  he  may  judge  necessary  to  remove  any  such  person  from  the  lands." 

The  law  concerning  the  removal  of  persons  from  the  Indian  country 
further  provides  as  follows : 
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"Sec.  2147.  The  superintendent  of  Indian  affairs  and  the  Indian  agents  and 
subagents  shall  have  authority  to  remove  from  the  Indian  country  all  persons 
found  therein  contrary  to  law,  and  the  president  is  authorized  to  direct  the 
military  force  to  be  employed  in  such  removal. 

"Sec.  2148.  If  any  person  who  has  been  removed  from  the  Indian  country 
shall  thereafter  at  any  time  return  or  be  found  within  the  Indian  country,  he 
shall  be  liable  to  a  penalty  of  one  thousand  dollars." 

It  will  be  observed  that  the  law  fixes  a  penalty  of  $1,000  in  either 
case,  and  section  2124  defines  how  this  penalty  shall  be  enforced.  It 
reads  as  follows : 

"All  penalties  which  shall  accrue  under  this  title  shall  be  sued  for  and  re- 
covered in  an  action  in  the  nature  of  an  action  of  debt,  in  the  name  of  the 
United  States,  before  any  court  having  jurisdiction  of  the  same  in  any  state 
or  territory  in  which  the  defendant  shall  be  arrested  or  found,  the  one-half  to 
the  use  of  the  informer  and  the  other  half  to  the  use  of  the  United  States,  ex- 
cept when  the  prosecution  shall  be  first  instituted  on  behalf  of  the  United 
States,  in  which  case  the  whole  shall  be  to  their  use." 

The  act  to  accomplish  which  this  conspiracy  was  formed,  t.  e.,  . 
to  make  settlement  on  Indian  lands,  and  to  return  to  the  Indian 
country  after  being  removed  therefrom,  might  be  termed  an  offense 
against  the  United  States,  but  it  is  evidently  not  an  indictable  offense, 
nor  could  it  be  prosecuted  by  criminal  proceedings.  It  is  an  offense 
created  by  statute,  with  a  definite  penalty  attached,  and  the  mode 
prescribed  for  enforcing  the  penalty.  The  prosecution  may  be  insti- 
tuted by  an  informer,  and  thus  become  a  qui  tarn  action.  We  find  all 
through  the  acts  of  congress  a  distinction  made  between  prosecutions 
for  crimes  and  offenses,  and  suits  for  penalties  and  forfeitures.  Thus, 
in  defining  the  jurisdiction  of  the  district  court,  (Rev.  St.  §  563,)  after 
defining  its  jurisdiction-  of  crimes  and  offenses,  it  reads  as  follows : 
"Third,  of  all  suits  for  penalties  and  forfeitures  incurred  under  any 
law  of  the  United  States."  Again,  in  defining  the  jurisdiction  of  the 
circuit  oonrt,  (Rev.  St.  §  629,)  subdivision  20  gives  the  circuit  court 
jurisdiction  with  the  district  court  of  crimes  and  offenses,  etc ;  but  in 
subdivision  4  of  the  same  section,  defining  suits  of  which  the  court  shall 
have  jurisdiction,  it  expressly  excepts  from  the  circuit  court  jurisdic- 
tion of  suits  for  penalties  and  forfeitures. 

In  section  711,  defining  the  general  jurisdiction  of  the  United  States 
courts,  this  distinction  is  again  observed.  Section  732  provides  where 
such  suits  may  be  brought.  Section  1047  prescribes  the  period  of  lim- 
itation in  Buch  suits.  There  are  various  penalties  prescribed  for  viola- 
tions of  the  internal  revenue  and  navigation  laws,  and  sections  3213 
and  4234  appertain  to  those  subjects.  From  these  several  provisions 
of  the  statutes  I  am  of  the  opinion  that  the  acts  charged  do  not  show 
a  conspiracy  to  commit  an  offense  against  the  United  States  within 
the  meaning  of  the  conspiracy  clause  of  chapter  8,  Supp.  Rev.  Sk,  and 
for  this  reason  these  indictments  must  be  quashed. 
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Gilbert  v.  Weib  Plow  Co. 


(Circuit  Court,  N.  D.  IUinoit.   November  24, 1884.) 


Patents  for  Inventions—  Anticipation. 

Where  the  devices  used  were  all  anticipated  by  devices  used  in  older  inven- 
tions, the  mere  circumstance  of  a  different  method  of  producing  the  same  re- 
sult in  a  combination  will  not  entitle  a  claimant  to  the  exclusive  right  to  the 
use  of  such  combination. 

In  Equity. 

Geo.  W.  Dyer,  for  complainant. 
West  dt  Bond,  for  defendant. 

Blodgett,  J.  This  is  a  suit  to  restrain  the  infringement  of  patent 
No.  88,413,  issued  as  of  March  23,  1869,  to  John  G.  Bobinson,  for 
an  "improvement  in  gang  and  trench  plows,"  and  for  an  accounting 
for  profits  and  damages.  This  patent  covers  several  devices,  but  the 
only  one  in  controversy  in  this  suit  is  what  the  patentee  describes 
"as  a  device  for  adjusting  the  depth  of  the  furrows."  It  consists  of 
a  movable  arm  or  wheel-journal  for  the  right  hand,  or  furrow-wheel, 
with  an  angular  lever  so  connected  with  this  movable  arm  that  this 
wheel-arm  can  be  raised  above  or  lowered  below  the  end  of  the  axle. 
The  wheel-arm  or  journal  is  fastened  horizontally  to  a  grooved  ver- 
tical plate,  which  is  arranged  to  move  on  a  plate  fixed  vertically  to 
the  end  of  the  axle,  and  an  angular  lever  fulcrumed  on  the  axle  is 
connected  by  a  pitman  with  the  grooved  plate  which  carries  the  wheel, 
so  that  the  axle  may  be  raised  or  lowered  by  the  movement  of  this 
lever  in  the  notches  of  a  ratcheted  bar  with  which  it  is  held  in  en-^ 
gagement  by  a  spring.  This  feature  of  the  patent  is  covered  by  the 
first  claim,  which  is : 

(1)  "The  combination  of  the  angular  lever,  A,  ratchet,  C,  and  spring,  B, 
with  the  pitman,  D,  and  sliding  axle-tree  arm,  E,  in  the  manner  described 
and  for  the  purposes  set  forth." 

The  defenses  are  (1)  that  defendant  does  not  infringe;  (2)  that 
the  patent  is  void  for  want  of  novelty. 

The  proof  in  this  case  shows  that  wheel-arms,  which  could  be  moved 
upon  the  end  of  the  axle  of  a  wheeled  cultivator  or  plow  so  as  to  bring 
the  axle,  or  one  end  of  it,  above  or  below  the  center  of  the  wheel,  are 
old,  and  were  well  known  long  prior  to  the  issue  of  this  patent.  In 
fact,  it  is  only  the  axle  inside  the  hub  of  the  wheel  which  moves  up 
or  down  in  the  complainant's  device,  or  any  of  the  devices  shown  in 
the  proof,  as  the  wheel  always  rests  upon  the  ground,  and  the  axle  is 
the  part  of  the  device  which  changes  its  position.  We  find  in  the 
patent  of  Joseph  Vowles,  for  a  cultivator,  issued  in  February,  I860, 
a  wheel-spindle,  vertically  movable  on  the  end  of  the  axle,  the  slides, 
or  plates,  to  which  the  spindle  or  wheel-arms  were  fixed,  having  a  rack, 
and  levers  being  arranged  with  teeth  to  engage  with  the  teeth  or  cogs 
of  the  rack,  so  as  to  move  the  wheel-arm  up  or  down  with  these  levers. 
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Robinson,  the  patentee  of  complainant's  device,  also  obtained,  in  De- 
cember, 1860,  a  patent  for  an  "improvement  in  plows,"  wherein  he 
showed  a  wheel-arm  arranged  to  be  moved  np  or  down  so  as  to  raise 
or  lower  the  plows;  butr  he  showed  no  levers  for  this  operation,  the 
movable  plate  oarrying  the  wheel-arm  being  held  in  place  by  pins, 
which  were  taken  ont  to  make  the  adjustment,  and  then  replaced  in 
other  holes,  as  provided.  In  May,  1861,  another  patent  was  issued 
to  Yowles  for  an  "improvement  in  cultivators,"  showing  the  same 
device  for  a  movable  wheel-arm  that  was  shown  in  his  patent  of  Feb- 
ruary, 1860.  In  the  patent  of  Edwin  J.  Fraser,  issued  April  28, 
1861,  for  an  "improvement  in  plows,"  a  movable  wheel-arm  is  shown, 
by  which  the  axle  is  raised  and  lowered  so  as  to  adjust  the  axle  hor- 
izontally when  one  wheel  is  running  in  the  furrow.  This  adjustment 
is  made  by  means  of  a  lever  with  an  eccentric  or  sector  fulcramed 
on  the  top  of  the  vertical  guide  or  socket  in  which  the  wheel-arm  was 
moved.  In  the  patent  granted  to  J.  L.  &  W.  L.  Black,  December 
19, 1865,  a  movablo  wheel-arm  is  shown,  actuated;  that  is,  moved  up 
or  down  by  means  of  a  chain  fixed  to  the  slide  which  carried  the 
movable  wheel-arm  which  ia  worked  by  a  bent  or  angular  lever  con- 
nected with  the  chain.  So,  too,  the  patent  issued  to  A.  Hammond, 
issued  March  27,  1866,  shows  a  wheel-arm  movable  up  and  down  by 
means  of  a  screw  engaging  in  a  toothed  rack  on  the  plate  to  which 
the  movable  arm  is  fixed. 

It  therefore  clearly  appears  that  devices  for  adjusting  the  height  of 
one  or  both  ends  of  the  axle  in  relation  to  the  center  of  the  wheel  when 
applied  to  cultivators  and  plows  was  old  before  the  patent  now  before 
the  court  was  granted,  and  that  in  all  the  prior  patents  substantially 
the  same  mode  of  securing  the  movability  of  the  axle  was  adopted; 
that  is,  the  wheel-arm  was  made  fast  to  a  vertical  plate,  which  is  either 
grooved  so  as  to  slide  on  a  vertical  plate  fixed  to  the  end  of  the  axle, 
or  the  plate  fixed  to  the  end  of  the  axle  is  grooved,  and  the  plate  fixed 
to  the  end  of  the  arms  slides  in  such  grooves.  We  also  find  that  in 
the  Vowles  patents  of  1860  and  1861  the  wheel-arm  is  actuated  by 
means  of  a  lever  having  a  toothed  segment  at  the  end  which  engages 
with  the  teeth  or  cogs  of  a  rack  attached  to  the  plate  which  carries  the 
wheel-arm ;  this  segmental  lever  being  fulorumed  on  a  pin  so  as  to 
move  the  plate  up  or  down  without  the  aid  of  a  connecting  link  or  pit- 
man. In  the  Fraser  patent  of  1861  a  sector  or  eccentric  is  applied 
to  raise  or  lower  this  movable  wheel-arm.  In  the  patent  of  Black  of 
December,  1865,  a  bent  or  angular  lever  is  shown  attached  to  a  chain 
connected  with  the  sliding-plate  fixed  to  the  wheel-arm;  and  it  also 
shows  an  arched  or  segment-shaped  notched  bar  so  arranged  as  to 
engage  with  or  hold  the  lever  in  any  place  within  its  range ;  in  other 
words,  a  ratchet  bar. 

Here  we  have  in  these  older  devices,  as  it  seems  to  me,  all  the  ele- 
ments of  the  first  claim  of  this  Robinson  patent.  Vowles'  two  pat- 
ents show  levers  with  segments  or  eccentrics,  and  the  teeth  or  cogs 
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on  this  segment  engage  with  teeth  upon  the  plate  which  carries  the 
movable  wheel-arm  so  as  to  raise  or  lower  the  wheel-arm.  This 
segmental  lever  is  the  equivalent  of  a  bent  or  angular  lever,  the 
rounded  or  segmental  surface  with  its  teeth  or  bogs  making  it  un- 
necessary to  use  a  pitman  or  link  in  order  to  obtain  the  necessary 
vertical  movement  of  the  plate  carrying  the  wheel-arm.  In  the  Era- 
ser patent  the  lever  and  sector  or  eccentric  performs  the  same  office 
as  the  angular  lever,  and  is  the  mechanical  substitute  or  equivalent 
of  the  angular  lever.  In  the  Black  patent  of  1865  an  angular  or 
bent  lever  is  shown  operating  with  a  ratchet  exactly  in  the  same 
manner  and  for  the  same  purpose  as  the  lever,  A,  and  ratchet,  G,  in 
the  first  claim  of  this  Robinson  patent,  while  the  chain  performs  the 
same  function  as  the  pitman,  L>,  in  Robinson's  combination.  It  is 
true,  there  is  no  spring  shown  or  described  like  the  spring,  B,  in  Rob- 
inson's patent,  but  it  is  so  palpable  that  a  lever,  in  order  to  operate 
with  a  ratchet,  must  have  some  device  to  bold  it  in  engagement  with 
the  ratchet  that  I  think  any  mechanic  would  assume,  from  an  exam- 
ination of  the  drawings  of  the  Black  patent,  that  it  was  intended  that 
the  levers  should  have  sufficient  spring  .or  elasticity  in  a  flat  or  side- 
wise  direction  to  make  a  separate  spring  unnecessary  as  a  locking 
device.  The  Hammond  device,  working  by  means  of  screws,  did  not 
require,  so  the  patentee  says,  any  device  for  locking  the  wheel-arm 
in  place,  as  the  screw  would  remain  as  it  should  be  set. 

The  problem  which  Vowles,  in  both  his  patents,  and  Eraser  and 
Black  were  attempting  to  solve  was  to  raise  or  lower  this  movable 
wheel-arm  by  means  of  a  lever  to  be  actuated  from  the  driver's  seat 
or  standing  place.  They  all  used  substantially  the  same  device  for 
making  the  axle  arm  movable;  they  all  used  levers,  which  were 
either  angular  levers  or  the  usual  and  well-known  mechanical  sub- 
stitutes for  the  angular  lever.  The  toothed  segment  of  Vowles  and 
the  Fraser  lever,  with  the  sector  or  eccentric  at  the  end,  are  all  noth- 
ing but  angular  or  bent  levers,  while  Black  used  an  angular  lever 
with  a  notched  ratchet  to  hold  it  in  place,  the  chain  acting  as  a  pit- 
man, having  side  elasticity  enough  to  keep  it  in  the  notches  where  it 
might  be  set  by  the  operator.  But,  even  if  it  should  be  thought  that 
all  the  minor  elements  of  this  claim  are  not  found  combined  in  either 
of  those  older  devices,  it  is  enough  to  say  that  the  levers  shown  sup- 
ply, by  their  own  peculiar  structure,  the  parts,  such  as  the  pitman  and 
spring,  and  make  the  pitman  and  spring  of  Robinson's  patent  unnec- 
essary. Suppose,  for  illustration,  that  Robinson  had  been  the  first 
to  make  a  movable  wheel-arm  on  the  end  of  an  axle,  so  as  to  give  to 
a  plow  or  cultivator  the  means  for  adjusting  the  height  of  the  axle 
above  or  below  the  center  of  the  wheel,  and  had  adopted  the  Vowles 
device  of  a.  lever  with  a  toothed  segment,  and  cogged  or  toothed  ver- 
tical plate ;  would  not  any  one  who  should  afterwards  adopt  a  bent 
lever  and  pitman,  to  accomplish  the  same  result,  be  held  to  be  a 
most  palpable  infringer  ? 
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It  Reams  to  me  these  old  devices  of  Vowles,  Eraser,  and  Black  are 
interchangeable  with  the  combinations  shown  in  this  patent.  They 
were  all  old  and  well-known  devices  for  obtaining  the  desired  result, 
whioh  was  to  move  this  wheel-arm  up  or  down  by  means  of  a  lever ; 
or,  in  other  words,  to  obtain  from  the  lever  the  desired  line  of  mo- 
tion, as  all  know  that  the  movement  of  the  ends  of  a  lever  are  in  the 
arc  of  a  circle,  and  if  a  right  line  of  motion,  either  vertical  or  hori- 
zontal, is  required  it  is  obtained  either  by  cogs  or  a  link  or  bent  or 
angular  lever;  and  these  inventions,  prior  to  Robinson,  having  shown 
by  their  devices  how  this  could  be  done,  there  is  no  novelty  nor  any- 
thing that  rises  to  the  merit  of  invention  in  the  combination  shown 
in  this  patent.  This  Robinson  patent  shows  the  device  for  raising 
or  lowering  the  wheel-arm,  as  applicable  to  the  furrow- wheel,  and  he 
says  it  is  his  device  for  regulating  the  depth  of  the  furrows,  while  de- 
fendant's plows  show  the  adjusting  device  upon  the  land- wheel,  and 
defendant's  claim  is  that  this  adjusting  device  has  nothing  whatever 
to  do  in  their  organization  with  regulating  the  depth  of  the  furrow, 
but  says  it  is  solely  for  the  purpose  of  leveling  the  axle  so  as  to  make 
the  plows  run  flat  or  level,  when  one  wheel  is  in  the  furr6w,  or  the 
plow  is  running  on  a  side-hill. 

The  complainant's  experts  have,  at  considerable  length,  expounded 
the  dynamics  of  plowing  and  attempted  to  prove  that  the  depth  of 
the  furrow,  even  with  a  plow  mounted  upon  wheels,  is  wholly  de- 
termined by  the  draught  from  the  clevis  at  the  end  of  the  plow-beam, 
and  insist  that  Bobinson's  idea  of  regulating  the  depth  of  the  plow- 
ing by  the  height  of  the  axle  is  all  a  fallacy.  It  will  be  noticed,  how- 
ever, that  in  Bobinson's  organization  his  plow-beams  are  placed  on 
top  of  his  axle-tree,  and  I  cannot  understand  how  the  depth  of  the 
furrow  is  not,  to  some  extent,  controlled  by  the  height  of  the  axle. 
•If,  by  the  operation  of  the  draught  upon  the  clevis,  the  plows  have  to 
run  more  shallow  than  the  limit  of  the  height  of  the  beams  upon  the 
axle  admits,  then  the  beams  must  carry  clear  of  the  ground  the 
wheels  and  the  entire  structure  of  the  wheel-carriage;  while  it  is 
plain  that  the  plow  can,  under  no  circumstances,  no  matter  what  may 
be  the  relation  of  the  draught  from  the  clevis,  run  deeper  than  is  al- 
lowable by  the  axle  under  it ;  in  other  words,  the  plow  must  run  level. 
It  is  pivoted  on  the  axle,  if  it  is  to  go  deeper  than  the  level  deter- 
mined by  the  height  of  the  axle,  it  must  drop  its  rear  end  down,  and 
the.  moment  this  is  down,  it  begins  to  run  out  of  the  ground,  while  if 
the  forward  end  drops  down,  under  the  action  of  the  draught  from 
the  team  on  the  clevis,  the  heel  or  rear  of  the  plow  rises,  and  it  runs 
on  its  point,  as  the  plowmen  say. 

It  must  be  admitted  that  even  if  Robinson  believed  at  the  time 
he  made  his  invention  that  its  chief  merit  or  utility  was  to  regulate 
the  depth  of  the  furrow,  and  it  has  turned  out  in  practice  that  he 
was  mistaken  in  that  regard,  he  is  still  entitled  to  whatever  merit 
there  is  in  his  device,  even  if  it  does  not  operate  as  he  expected;  and 
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therefore,  if  the  chief  feature  of  utility  in  his  device  was  that  of  lev- 
eling the  axle,  so  as  to  make  the  plow  run  level  or  flat,  he  is  entitled 
to  that  merit  if  it  was  his  invention;  hut  we  find  that  Fraser,  in  1861, 
designed  and  arranged  his  movable  wheel-arm  expressly  for  the  pur- 
pose of  leveling  his  plows,  while  Hine,  in  1863,  Black,  in  1865,  and 
Hammond,  in  1866,  changed  the  height  of  the  axle  for  the  purpose  of 
leveling  the  plow.  Vowles'  machines  of  1860  and  1861  were  both 
cultivators,  and  his  device  for  raising  and  lowering  the  axle  was  to 
lift  the  plows  or  cultivator  teeth  out  of  the  ground,  for  the  purpose  of 
turning  at  the  ends  of  the  rows,  or  transporting  the  machine  from 
field  to  field.  The  point  is  made  by  complainant's  experts,  and  was 
also  insisted  'upon  in  argument  that  Vowles'  cultivators  were  not 
practical  machines  by  reason  of  their  size  and  complication  of  parts, 
but  I  apprehend  this  does  not  affect  the  question  for  which  they  were 
cited  here;  he  certainly  shows  in  his  specifications  and  drawings  a 
device  for  movable  wheel-arms  and  levers  for  actuating  them,  by 
which  the  axle  can  be  raised  or  lowered,  which  is  as  equally  appli- 
cable to  a  plow  as  to  a  cultivator;  indeed,  a  cultivator  is  but  one  form 
of  a  plow,  and  I  think,  therefore,  for  the  purpose  of  determining  the 
question  of  the  novelty  of  Robinson's  patent,  or  limiting  its  claims, 
these  cultivator  patents  of  Vowles  are  entirely  admissible. 

Upon  the  question  of  infringement,  I  do  not  think  the  device  used 
by  defendant  for  raising  or  lowering  the  wheel-arm  of  the  land-wheel 
in  their  plow  shows  the  same  combination  claimed  in  the  Robinson 
patent  for  raising  and  lowering  his  furrow-wheel,  because  the  defend- 
ant does  not  use  what  can  be  technically  called  a  pitman;  but  it  uses 
a  bent  lever  connected  with  the  sliding  plate  by  a  link,  and  defend- 
ant holds  the  lever  in  place  on  the  ratchet  by  a  trigger  and  spring 
which  is  different  in  its  action  and  construction  from  complainant's 
-  flat  spring,  B;  while  it  clearly  appears  from  the  proof  that  the  means ' 
for  fixing  the  movable  arm  to  the  end  of  the  axle  and  the  levers  by 
which  the  arm  is  moved  for  the  purpose  of  adjusting  the  height  of 
the  axle  are  all  shown  in  the  older  art  to  such  an  extent  as  to,have 
fully  anticipated  all  that  is  shown  in  the  complainant's  patent.  The 
older  art  certainly  shows,  in  the  patents  I  have  cited,  the  sliding  wheel- 
arm,  E,  and  angular  and  segmental  levers  and  sectors  by  which  this 
wheel-arm  is  moved  up  and  down,  so  as  to  change  the  plane  of  the 
end  of  the  axle,  and,  as  I  have  already  said,  it  seems  to  me  by  en- 
tirely equivalent  means  to  those  shown  in  the  claims  of  the  complain- 
ant's patent.  Indeed,  the  defendant's  plow  seems  to  me  more  nearly 
a  mere  mechanical  modification  of  Fraser's  and  Black's  devices  than 
an  imitation,  either  in  form  or  principle,  of  the  Robinson  device.  The' 
bill  is  therefore  dismissed  for  want  of  equity. 
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Gottfried  ».  Crescent  Brewing  Co. 
Same  r.  Gaff  and  others. 
Same  v.  Haok  and  others. 
(Circuit  Court,  D.  Indiana.   December  5,  1884.) 

1.  Patents  fob  Inventions. 

Evidence  of  settlements  for  infringements  is  not  competent  to  snow  a  license 
fee  or  royalty,  and  a  license  for  the  future,  given  wholly  or  partially  in  consid- 
eration of  such  settlements,  is  not  admissible  in  evidence  against  a  stranger. 

2.  Practice— Master's  Report— Errors  Eliminated. 

Exceptions  to  a  master's  report  will  be  overruled,  notwithstanding  errors 
committed,  if  upon  the  entire  report  it  is  evident  that  the  errors  did  not  affect 
the  conclusion. 

Exceptions  to  Master's  Report. 
Banning  ds  Banning,  for  complainants. 
Parkinson  <t  Parkinson,  for  defendants. 

Woods,  J.  The  exceptions  filed  are  needlessly  numerous  and  pro* 
lix.  The  question  to  be  considered  is  whether  the  damages  awarded 
the  plaintiff  for  the  infringement  of  his  patent  are  excessive.  In  so 
far  as  the  master  has  found  that  the  proof  showed  an  established  roy- 
alty or  license  fee,  within  the  meaning  of  Seymour  v.  McCormick,  16 
How.  485, 1  think  he  erred.  I  am  still  of  the  opinion  declared  in  Na- 
tional Car-brake  Shoe  Co.  v.  Terre  Haute,  etc.,  Co.  19  Fed.  Rep.  514, 
and  Westcott  v.  Rude,  Id.  830,  that  evidence  of  settlements  for  in- 
fringements is  not  competent  to  show  a  license  fee  or  royalty;  and, 
upon  the  same  principle,  a  license  (for  the  future)  given  wholly  or 
partially  in  consideration  of  a  settlement  for  infringements,  is  not  ad- 
missible in  evidence  against  a  stranger.  There  are  other  minor  points 
concerningiwhieh  I  find  it  unnecessary  to  form  an  opinion.  Like  those 
stated,  they  are  eliminated  from  the  case  by  the  final  position  upon 
which  the  master  rests  his  conclusion.  "There  is  a  square  conflict," 
says  the  report,  "in  the  evidence  of  the  plaintiff  and  defendant  as  to  the 
value  of  the  invention.  *  *  *  In  my  judgment,  the  evidence  of 
the  complainant  on  this  point  is  entitled  to  the  greater  weight,  and, 
irrespective  of  any  supposed  license  fee  or  royalty,  I  regard  fifteen  cents 
per  keg,  and  one  dollar  and  fifty  cents  per  cask,  for  each  pitching,  a 
fair  and  reasonable  rate  for  estimating  complainant's  damages." 
There  is  nothing  in  the  record  to  justify  a  disturbance  of  this  conclu- 
sion, although  the  contrary  evidence,  standing  by  itself,  is  undeniably 
strong. 

It  is  shown  that  soon  after  the  issue  of  the  patent  the  patented 
machine  was  offered  to  the  public,  and  in  some  instances  sold,  at 
prices  varying  from  $100,  at  first,  to  $80,  $60,  and  $40,  at  later 
dates ;  and  that  in  a  contract  between  the  patentees,  whereby  one  of 
v.22F,no.8— 28 
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them  was  to  manufacture  and  sell  the  machines,  it  was  stipulated 
that  the  other  should  be  entitled  to  a  royalty  of  $10  only  upon  each 
machine.  While  I  am  of  opinion  that  these  facts  constitute  compe- 
tent evidence  against  the  plaintiff  in  respect  to  the  value  of  the  in- 
vention, being  in  the  nature  of  admissions,  I  do  not  agree  with  coun- 
sel for  defendants  that  the  plaintiff  is  concluded  thereby,  since  sales 
were  not  made  in  such  numbers  and  at  such  uniform  prices  as  to  con- 
stitute an  established  license  fee. 

Exceptions  overruled,  and  judgment  on  report  for  the  several 
amounts  therein  named  for  the  respective  cases. 


Patents  for  Inventions— Rights  Acquired  bt  Purchase  from  Territorial 

Assignee. 

A  purchaser  of  patented  articles  from  a  territorial  assignee  of  the  patent  does 
not  acquire  the  right  to  sell  the  articles,  in  the  course  of  trade,  outside  the  ter- 


Final  Hearing. 

This  was  a  bill  filed  by  0.  L.  Hatch,  the  owner  of  a  patent  for  im- 
provement in  spring  bed-bottoms,  and  Elmer  H.  Grey  &  Co.,  to  whom 
he  bad  given  an  exclusive  license  in  certain  territory,  against  W.  J. 
Adams,  a  dealer  in  bed-bottoms,  who  was  selling  such  patented  im- 
provement within  said  territory.  The  case  was  argued  upon  the  fol- 
lowing facts,  a  statement  of  which  was  by  agreement  filed  in  lieu  of 
an  answer  and  proofs.  William  B.  Hatch  was  the  inventor  of  an 
improvement  in  spring  bed-bottoms,  the  right  to  which  was  secured 
by  reissued  letters  patent  No.  9,576.  By  various  assignments  the 
title  to  said  letters  patent  became  vested  in  C.  L.  Stillman.  On  Au- 
gust 1,  1881,  Stillman  assigned  to  Mrs.  Nellie  G.  Hedley  his  right, 
title,  and  interest  in  said  invention  for,  to,  and  in  the  state  of  New 
York.  On  June  28,  1882,  Stillman  assigned  to  the  complainant,  0. 
L.  Hatch,  all  his  right,  title,  and  interest  in  said  letters  patent.  On 
September  5,  1883,  Nellie  C.  Hedley  granted  to  Francis  A.  Hall  the 
exclusive  license  and  right  to  make,  use,  and  sell  said  improvement 
within  the  following  designated  places,  viz. :  to  manufacture  in  the 
city  of  New  York  or  Brooklyn,  and  sell  in  the  state  of  New  York  and 
elsewhere.  On  April  1,  1884,  0.  L.  Hatch  granted  to  Elmer  H. 
Grey  &  Co.,  complainants,  the  exclusive  right  to  make,  sell,  and  vend 
said  improvement  within  the  territory  comprising  the  states  of  Penn- 

J  Reported  by  Albert  B.  Guiibert,  Esq.,  of  the  Philadelphia  bar. 
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sylvania,  New  Jersey,  Delaware,  Maryland,  Virginia,  West  Virginia, 
North  Carolina,  South  Carolina,  Florida,  Alabama,  Mississippi,  Lou- 
isiana, Georgia,  Tennessee,  and  the  District  of  Columbia.  The  re- 
spondent, William  J.  Adams,  was  a  dealer  in  bed-bottoms  in  Phila- 
delphia, and,  in  the  course  of  his  business,  purchased  from  Francis 
A.  Hall,  in  New  York,  bed- bottoms  containing  the  patented  improve- 
ment. These  bed-bottoms  Adams  brought  to  Philadelphia  and  sold 
in  the  course  of  his  business  to  dealers  in  the  latter  city.  To  restrain 
such  sales  the  present  bill  was  filed. 
Frank  P.  Prichard,  for  complainant. 

The  act  of  July  8,  1870,  (section  4898,  Rev.  St.,)  gives  to  pat- 
entees the  right  to  oonvey  exclusive  rights  to  the  patent  to  the  whole 
or  any  specified  parts  of  the  United  States.  This  act  is  rendered 
nugatory  and  its  intention  frustrated  if  purchasers  from  a  territorial 
assignee  may  sell  outside  the  territory  of  the  vendor,  since  it  would 
prevent  the  patentee,  after  granting  the  right  for  one  territory,  from 
conferring  exclusive  rights  for  other  territory.  The  circuit  court  de- 
cisions relied  upon  by  respondent  were  all  cases  of  use,  not  sale  in  the 
market,  by  the  purchaser  of  the  patented  article,  and  when  the  ques- 
tion was  presented  to  the  supreme  court  of  the  United  States  in 
Adam*  v.  Burke,  17  Wall.  453,  that  court  held  that  the  purchaser  of 
a  single  article  might  use  it  outside  the  territory,  because  a  distinc- 
tion had  been  established  between  a  use  and  a  sale  in  a  number  of 
cases  in  which  it  had  been  held  that  the  sale  of  a  patented  article, 
for  use  in  the  ordinary  affairs  of  life,  withdrew  it  from  the  monopoly 
of  the  patent,  but  the  sale  of  a  right  to  tell  the  article  was  the  con- 
veyance of  a  portion  of  the  franohise.  See  Bloomer  v.  McQuewan,  14 
How.  539 ;  Wilson  v.  Rousseau,  4  How.  646 ;  Chaffee  v.  Belting  Co. 
22  How.  217;  Bloomer  v.  Millinger,  1  Wall.  340;  Mitchell  v.  Haw* 
ley,  16  Wall.  544.  The  principle  thus  established  is  conclusive  in 
favor  of  complainant.  If  the  purchaser  of  an  article  for  use  may  use 
it  anywhere,  because  he  buys,  not  a  portion  of  the  franchise,  but  a  sin- 
gle article,  which  he  thereby  withdraws  from  the  market  and  conse- 
quently from  the  monopoly,  it  follows  that  a  purchaser  for  sale  in  the 
trade  may  not  use  it  outside  the  prescribed  territory,  beoause  he 
would  be  thereby  attempting  to  use  a  portion  of  the  franchise  not 
granted  to  the  assignee,  and,  instead  of  withdrawing  the  article  from 
the  monopoly,  attempting  to  reap  the  benefit  of  the  monopoly. 

Warren  G.  Griffith,  for  respondents. 

The  assignment  of  the  right,  title,  and  interest  of  a  patentee  in  a 
patent  for  a  specified  territory,  gives  to  the  assignee  every  right  which 
the  patentee  could  have  himself  exercised  within  the  territory,  includ- 
ing the  right  to  sell  to  any  person,  and  for  any  purpose,  and  to  con- 
vey a  good  title  to  the  article  sold,  which  thereby  becomes  withdrawn 
from  the  monopoly,  as  if  sold  by  the  patentee.  See  Bloomer  v.  Mc- 
Quewan, 14  How.  539;  Adams  v.  Burke,  4  Fisher,  392;  McKay  v. 
Wooster,  2  Sawy.  373;  Paper  Bag  Cases,  105  U.  S.  771;  Sim.  Pat. 
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195;  Walk.  Pat.  §  288.  In  Bloomer  v.  McQuewan,  Chief  Justice 
Taney  says : 

"And  when  the  machine  passes  to  the  hands  of  the  purchaser,  it  1b  no 
longer  within  the  limits  of  the  monopoly.  It  passes  outside  of  it,  and  is  no 
longer  under  the  protection  of  the  act  of  congress.  *  *  *  The  implement 
or  machine  becomes  his  private,  individual  property,  not  protected  by  the 
laws  of  the  United  States." 

Tbe  opinions  of  the  circuit  courts  in  Adams  v.  Burke  and  McKay 
v.  Wooster  cover  the  case  of  a  sale,  as  well  as  of  a  use,  and  should 
be  followed  by  this  court.  It  is  true  that  in  Adams  v.  Burke  the  su- 
preme court  recognized  the  fact  that  a  distinction  might  exist  between 
use  and  sale,  and  in  affirming  the  judgment  deemed  it  only  neces- 
sary to  say  that  the  artiole  could  be  used  in  another  territory,  but 
they  expressed  no  disapproval  of  the  opinion  of  Judge  Sheplbt  on  the 
question  of  sale.  In  McKay  v.  Wooster  the  bill  prayed  for  an  in- 
junction to  restrain  the  use  and  sale  of  the  article.  The  question  of 
the  right  to  sell  was  elaborately  discussed  in  the  opinion  of  the  cir- 
cuit court,  and  the  injunction  was  refused.  This  case  was  affirmed 
by  the  supreme  court,  without  argument,  11  days  after  the  decis- 
ion in  Adams  v.  Burke,  and  the  fact  that  no  opinion  was  filed,  indi- 
cates that  the  opinion  of  the  circuit  court  was  approved.  This  case 
decides  the  question  here  at  issue  in  favor  of  the  respondent.  , 

McKennan,  J.  This  case  involves  a  single  question,  to-wit:  Has 
a  purchaser  of  patented  articles  from  a  grantee  of  an  exclusive  right 
to  manufacture  and  sell  under  the  patent  in  a  specified  part  of  the 
United  States,  the  right  to  sell  the  articles  in  the  course  of  trade,  out- 
side the  designated  limits  covered  by  the  grant  to  his  vendor  ?  In 
the  absence  of  authority  to  the  contrary,  we  would  feel  constrained 
to  answer  this  question  in  the  negative.  While  the  patent  act  secures 
to  an  inventor  the  exclusive  right  to  manufacture,  use,  and  sell  his 
invention,  it  authorizes  him  to  divide  up  his  monopoly  into  territorial 
parcels,  and  so  to  grant  to  others  an  exclusive  right  under  the  patent 
to  the  whole  or  a  specified  part  of  the  United  States.  Undoubtedly, 
the  grantee  would  take  and  hold  the  right  conveyed  subject  to  the 
limitations  of  the  grant,  and  hence  he  could  not  lawfully  exercise  it 
outside  of  the  territorial  limits  to  which  he  was  restricted.  It  would 
be  illogical,  then,  to  assume  that  he  could  confer  upon  a  vendee  a 
privilege  with  which  he  was  not  invested,  and  which  he  could  not  ex- 
ercise himself.  It  has  been  held,  however,  that  an  unrestricted  sale 
of  a  patented  article  carries  with  it  the  right  to  its  unlimited  use. 
But  the  reason  upon  which  this  rule  rests  involves  a  plain  distinction 
between  the  right  to  use  and  the  right  to  manufacture  and  sell  an  in- 
vention, and  is  inapplicable  to  their  definition.  In  Adams  v.  Burke, 
17  Wall.  455,  Mr.  Justice  Miller  thus  explains  the  import  and  scope 
of  the  decisions  on  the  subject: 

"We  have  repeatedly  held  that  where  a  person  had  purchased  a  patented 
machine  of  the  patentee  or  his  assignee,  this  purchase  carried  with  it  the  right 
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to  the  use  of  that  machine  so  long  as  It  was  capable  of  use,  and  that  the  ex- 
piration and  renewal  of  the  patent,  whether  in  favor  of  the  original  patentee 
or  his  assignee,  did  not  affect  this  right.  The  true  ground  on  which  these 
decisions  rest  is  that  the  sale  by  a  person  who  has  the  full  right  to  make, 
sell,  and  use  such  a  machine  carries  with  it  the  right  to  the  use  of  that  machine 
to  the  full  extent  to  Which  it  can  be  used  in  point  of  time."  "The  right  to 
manufacture,  the  right  to  sell,  and  the  right  to  use  are  each  substantive  rights, 
and  may  be  granted  or  conferred  separately  by  the  patentee."  "But,  in  the 
essential  nature  of  things,  when  the  patentee,  or  the  person  having  his  rights, 
sells  a  machine  or  instrument  whose  sole  value  is  in  its  use,  he  receives  the 
consideration  for  its  use,  and  he  parts  with  the  right  to  restrict  that  use. 
The  article,  in  the  language  of  the  court,  passes  without  the  limit  of  the  mo- 
nopoly ;  that  is  to  say,  the  patentee  or  his  assignee  having,  in  the  act  of  sale, 
received  all  the  royalty  or  consideration  which  he  claims  for  the  use  of  his 
'  invention  in  that  particular  machine  or  instrument,  it  is  open  to  the  use  of  the 
purchaser  without  further  restriction  on  account  of  the  monopoly  of  the  pat- 
entee." 

The  only  question  in  this  case,  as  shown  by  the  pleadings,  involved 
the  right  of  the  purchaser  of  coffin-lids,  bought  within  a  radius  of  10 
miles  from  Boston,  the  right  to  make,  sell,  and  use  which  was  re- 
stricted to  that  circle,  to  use  them  outside  of  it.  The  court  sustained 
the  right,  saying : 

"That  so  far  as  the  use  of  it  was  concerned  the  patentee  had  received  his 
consideration,  and  it  wa3  no.  longer  within  the  monopoly  of  the  patent.  It 
would  be  to  ingraft  a  limitation  upon  the  right  of  use  not  contemplated  by 
the  statute,  nor  within  the  reason  of  the  contract,  to  say  that  it  could  only  be 
used  within  the  ten-miles  circle.  Whatever,  therefore,  may  be  the  rule  where 
patentees  subdivide  their  patents,  as  to  the  exclusive  right  to  make  or  sell 
within  a  limited  territory,  we  hold  that,  in  the  class  of  machines  or  imple- 
ments which  we  have  described,  when  they  are  once  lawfully  made  and  sold, 
there  is  no  restriction  upon  their  use  to  be  implied  for  the  benefit  of  the  pat- 
entee, or  his  assignees  or  licensees." 

Even  with  this  careful  limitation  of  the  judgment  of  the  court' 
Justices  Bradley,  Swayne,  and  Strong  dissented,  insisting  that  the 
locality  of  the  use,  as  well  as  of  the  manufacture  and  sale,  of  the  pat- 
ented article  was  restricted  by  the  grant,  and  that  it  ought,  accord- 
ingly, to  be  enforced.  It  may  be  said,  then,  that  while  this  case,  with 
others  which  precede  it,  determines  for  peculiar  reasons  that  the  law- 
ful sale  of  a  patented  article  carries  with  it  the  right  to  the  unrestricted 
use  of  such  article  as  to  time  or  locality,  it  is  the  fair  import  of  them 
that  no  other  "substantive  right"  conferred  by  the  patent  is  thereby 
affected. 

Our  attention  has  been  called  to  two  cases  decided  by  the  circuit 
court  which  demand  a  brief  notice.  The  first  of  these  was  Adams 
v.  Burke,  4  Fisher,  392.  It  was  decided  by  Judge  Shepley,  and  his 
statement  of  the  law  is  certainly  broad  enough  to  cover  the  right  to 
sell  as  well  as  the  right  to  use  a  patented  article  outside  of  a  re- 
stricted locality.  But  only  the  latter  right  was  involved  in  the  case. 
What  was  said  then  by  the  learned  judge  touching  the  right  to  sell 
was  clearly  obiter,  and  when  the  case  reached  the  supreme  court, 
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(Adams  v.  Burke,  17  Wall,  supra,)  that  court  expressly  treated  the 
right  to  manufacture  and  sell,  and  the  right  to  use,  a  patented  arti- 
cle as  distinct  substantive  rights,  and  decided  the  law  only  as  it  re- 
lated to  the  exercise  of  the  latter  right.  The  remaining  case  (McKay 
v.  Wooster,  2  Sawy.  373)  was  ruled  upon  the  opinion  of  Judge  Shbp- 
ley  in  Adams  v.  Burke,  evidently  upon  the  hypothesis  that  an  extra- 
territorial sale  of  a  patented  article  was  a  necessary,  subject  of  dis- 
cussion. 

But,  with  this  scrutiny  of  these  cases1,  we  are  unembarrassed  by  the 
rule  of  comity  which  would  lead  us  to  conform  our  own  judgment  to 
that  pronounced  by  the  circuit  court  elsewhere  for  the  sake  of  uni- 
formity of  decision ;  and,  in  view  of  the  state  of  the  law  as  it  has  been 
expounded  by  the  supreme  court,  we  feel  authorized  to  express  our 
own  judgment  that  a  sale  of  patented  articles  in  the  ordinary  course 
of  trade,  outside  the  territorial  limits  to  which  the  right  to  sell  is  re- 
stricted by  the  patentee's  grant,  is  unwarranted.  There  must,  there- 
fore, be  a  decree  in  favor  of  the  oomplainant,  with  costs. 


Patents  for  Inventions — Injunction— Infringement  is  Anotiieb  District — 

Citizenship. 

The  citizenship  of  an  infringer  within  the  district  where  the  suit  is  brought, 
gives  the  right  to  proceed  in  sach  district  against  him  personally  to  prevent 

infringement  elsewhere. 

In  Equity. 

Frank  P.  Prichard  and  Biddle  dc  Ward,  for  complainants. 
B.  F.  Watson,  for  defendant. 

Wheeler,  J.  The  right  of  the  defendant  to  the  orators'  patent  for 
the  territory  comprised  within  the  state  of  New  York  would  seem  to 
afford  him  no  right  to  sell  for  use,  within  the  territory  still  owned 
by  the  orators,  the  patented  articles  made  by  him  in  his  territory. 
This  is  shown  in  the  opinion  of  McKennan,  J.,  in  Hatch  v.  Adams, 
ante,  434.  But  no  good  reason  yet  appears  why  he  should  not  be 
permitted  to  advertise  the  articles  and  sell  them  in  New  York,  although 
the  purchasers  may  take  them  into  the  orators'  territory.  The  citi- 
zenship of  the  defendant  within  this  district  gives  the  right  to  proceed 
here  against  him  personally  to  prevent  infringement  elsewhere.  The 
motion  for  an  injunction  is  granted  so  far  as  to  restrain  sales  by  the 
defendant  or  his  agents  within  the  orators'  territory,  and  denied  as 
to  the  residue. 


Hatch  and  others  v\  Hall. 


(Circuit  Court,  8.  D.  2fsw  Fork.     December  4,  1884.) 
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Frazer  and  others  v.  Gatbb  &  Soovellb  Iron  Works. 

(Circuit  Oourt,  N.  D.  Illinois.    Aujruat  0, 1884.) 

Patents  for  Inventions  —  Ore  and  Stones  Crusher — Rotter,  Reissue  No. 
3,633— Validity  of  Claim  1— Infringement. 

The  first  claim  of  reissued  patent  No.  8,638,  granted  to  J.  W.  Rutter,  Septem- 
ber 7,  1869,  for  an  ore  and  stone  crusher,  the  original  patent  being  No.  88,216, 
dated  March  23, 1869,  construed,  and  held  valid  and  infringed  by  defendant. 

Blodoett,  J.  This  suit  is  brought  for  the  alleged  infringement  of 
reissued  patent  No.  3,633,  granted  to  J.  W.  Butter,  September  7,  1869, 
the  original  patent  being  No.  88,216,  dated  Mareh  23,  1869,  and  for 
an  accounting  for  profits  and  damages.  Complainants  claim  as  as- 
signee .of  Butter,  and  no  question  is  raised  as  to  their  title.  Infringe- 
ment is  insisted  upon  only  as  to  the  first  claim  of  the  patent.  The 
machine  described  in  this  patent  is  an  ore  or  stone  crusher,  and  con- 
sists of  a  hollow  cylinder  within  which  an  oscillating  cone  revolves, 
crushing  the  material  to  be  operated  upon  between  the  outer  periph- 
ery of  the  cone  and  the  inner  lining  of  the  outside  cylinder  or  casing. 
The  testimony  in  the  case  shows  that  prior  to  the  date  of  this  patent 
crushers  had  been  known  and  used,  having  an  outside  casing  or  crush- 
ing chamber,  and  where  the  crushing  was  produced  by  the  revolving 
of  a  crushing  cone  in  a  conical  orbit,  but  in  all  the  prior  devices  dis- 
closed in  the  proof  the  power  operating  the  crushing  cone  had  been 
applied  at  the  top  of  the  crushing  cone  instead  of  the  base,  but  in  the 
Butter  device  the  power  is  applied  at  the  base,  or  rather  below  the 
base  of  the  cone,  whereby  a  much  more  effective  crushing  force  is 
secured ;  and  this  change  increases  the  working  power  and  usefulness 
of  the  machinery  to  such  a  degree  as  to  seem  to  me  to  constitute  a 
patentable  difference  between  this  and  prior  devices  in  the  art.  But- 
ter describes  his  device  as  follows; 

"  The  invention  relates  to  that  class  of  crushing  and  grinding  machines  in 
which  a  conical  grinder  or  crusher,  with  concentric  and  eccentric  bearings,  is 
operated  within  a  stationary  upright  cylinder  or  chamber,  or  in  which  the 
crushing  chamber  is  made  conical  and  the  crusher  straight,  and  the  inven- 
tion consists  in  a  universal  or  ball  and  socket  support  above  the  cylinder, 
from  which  the  crushing  cone  is  suspended  on  an  oscillating  arbor,  rigidly 
connected  with  a  rotating  eccentric  box,  carrying  its  lower  extremity,  and 
which  is  fitted  in  the  hub  of  a  horizontal  gear-wheel  so  as  to  rotate  in  an 
annular  conical  orbit  within  said  gear-wheel,  but  having  no  rotation  on  its 
own  axis,  whereby  a  grinding  or  rubbing  action  as  well  as  crushing  effect  is 
produced,  instead  of  a  crushing  action  only,  as  in  similar  machines  wherein 
th?  cone  rotates  around  its  own  axis. " 

And  the  claim  of  the  patent  which  it  is  alleged  defendant  infringes 
is  upon  the  portion  of  the  device  desoribed  in  the  foregoing  language, 
being  for  "the  cone,  B,  on  the  arbor,  D,  when  sustained  and  operated 
in  such  manner  as  to  swing  in  a  conical  orbit  around  the  axis  of  its 
surrounding  cylinder  without  rotating  around  said  arbor,  substan- 
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tially  as  set  forth."  The  defendants  manufacture  a  crushing-machine 
which  shows  a  crushing  cone  upon  an  arbor,  suspended  by  a  univer- 
sal joint  within  a  cylinder  in  such  manner  as  to  swing  in  a  conical 
orbit  around  the  axis  of  the  surrounding  cylinder.  In  other  words, 
all  the  elements  and  distinctive  characteristics  of  the  Butter  device 
are  found  in  the  defendants'  machine.  The  cone,  the  cylinder,  the 
arbor  or  shaft  upon  which  the  cone  is  suspended,  the  driving-wheel  by 
which  the  cone  is  revolved  in  a  conical  orbit  by  means  of  an  eccentric 
box  in  the  driving-wheel,  are  all  found  in  the  defendants'  machine, 
and  performing  the  same  function  which  those  parts  perform  in  the 
Butter  device.    The  defenses  set  up  are : 

(1)  That  this  first  claim  is  such  an  enlargement  and  expansion  of  the  patent, 
as  originally  issued,  as  to  be  substantially  for  a  new  invention,  not  found  in 
the  original  specifications  and  drawings.  (2)  That  by  the  terms  of  the  specifi- 
cations and  drawings  of  the  reissued  patent  the  cone,  B,  must  be  rigidly  fixed, 
not  only  to  the  arbor,  D,  but  also  to  the  horizontal  gear-wheel,  G;  while  in  the 
defendant's  machine  the  arbor,  D,  revolves  so  as  to  impart  a  doable  or  com- 
pound motion  to  the  cone. 

It  will  be  noticed  that  the  reissue  in  this  case  followed  very  soon 
after  the  issue  of  the  original  patent ;  the  original  being  dated  March 
23d  and  the  application  for  reissue  having  been  filed  July  20th  of 
the  same  year;  so  that  this  reissue  is  not  obnoxious  to  the  charge  of 
laches,  which  was  so  prominently  characteristic  of  the  reissued  pat- 
ents in  the  cases  of  Miller  v.  Brass  Co.  104  U.  8.  350,  and  James  v. 
Campbell,  Id.  350. 

It  seems  to  me  that  the  invention  described  in  this  first  claim  is 
obviously  found  in  the  drawings  and  specifications  of  the  original 
patent.  He  certainly,  in  his  specifications,  describes  the  outer  cyl- 
inder, A,  the  crusher,  B,  the  oscillating  arbor,  D,  the  ball  and  socket 
joint,  E,  by  which  the  arbor  carrying  the  cone  is  suspended  in  the 
outer  cylinder,  and  the  gear-wheel  and  eccentric  box  by  which  the 
cone  is  made  to  swing  in  a  conical  orbit  around  the  axis  of  the  outer 
cylinder.  This  is  shown,  not  only  in  the  specifications,  but  in  the 
drawings,  and  if,  by  inadvertence  or  mistake,  a  claim  for  it  was  omit- 
ted in  the  original  patent,  certainly  no  complaint  can  be  made  that  the 
patentee  did  not  make  proper  haste  to  have  it  corrected.  It  seems  to 
me  that  the  reissued  patent  is  for  nothing  which  was  not  clearly  shown 
in  the  original  specifications  and  drawings,  and  if  Butter  was  the 
first  inventor  of  the  combination  or  arrangement  of  parts  shown,  ar- 
ranged to  operate  as  shown,  then  he  was  entitled  to  cover  it  by  this 
first  claim  of  the  reissue.  I  find  much  more  difficulty  with  the  sec- 
ond objection  made  to  this  patent  than  with  the  first.  It  must,  I 
think,  be  admitted  that  the  specifications  are  obscurely  drawn,  and 
that  much  difficulty  is  encountered  in  giving  them  a  construction  or 
ascertaining  what  kind  of  a  machine  the  inventor  really  intended  to 
describe  and  direct  the  construction  of.  This  difficulty  centers  around 
the  question  as  to  whether  the  crushing  cone  is  to  be  connected  rig- 
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idly  with  the  rotating  eccentric  box,  by  which  the  oonioal  motion  at 
the  base  iB  obtained.  The  language  of  the  description  is:  "The 
crushing  cone  is  suspended  on  an  oscillating  arbor  rigidly  connected 
with  a  rotating  eccentric  box,  carrying  its  lower  extremity,  and  which 
is  fitted  in  the  hub  of  a  horizontal  gear-wheel,  so  as  to  rotate  in  an 
annular  orbit  within  said  gear-wheel,  but  having  no  rotation  on  its 
own  axis;"  and  then  again,  after  describing  in  detail  the  different 
parts,  and  their  mode  of  operation,  he  says :  "In  this  arrangement 
the  crusher,  B,  does  not' rotate  on  its  own  axis." 

It  is  further  contended  by  the  experts  who  have  been  examined  in 
behalf  of  defendant  that  the  drawings  necessarily  show  that  this 
patentee  intended  that  the  crushing  cone"  should  not  only  be  fixed  rig- 
idly upon  the  arbor,  but  that  the  arbor  should  be  stepped  or  fastened 
rigidly  into  the  eccentric  box,  so  that  neither  the  arbor  nor  the  cone 
would  have  any  rotating  motion,  except  such  as  is  given  by  the  driv- 
ing-wheel, G,  carrying  both  the  cone  and  arbor  around  the  inner  sur- 
face of  the  crushing  cylinder,  without  allowing  the  cone  to  revolve  on 
the  arbor,  or  the  arbor  to  revolve  on  its  own  axis.  The  patentee  also 
says  that  he  intends  his  cone  shall  have  a  grinding  and  rubbing  ac- 
tion, as  well  as  a  crushing  effect  upon  the  material  to  be  operated 
upon;  and  all  agree  that  this  compound  effect  of  grinding  and  rub- 
bing, as  well  as  crushing,  can  only  be  obtained  by  allowing  the  crush-  - 
ing  cone  to  rotate,  either  upon  the  arbor  or  with  the  arbor;  that  is, 
either  the  cone  must  turn  upon  the  arbor,  or  else  the  arbor  must 
turn,  and  carry  the  cone  with  it.  If  the  true  construction,  as  con- 
tended by  the  defendants,  is  that  this  cone  is  to  be  rigidly  fixed  so  as 
to  have  no  rotation  either  upon  its  own  axis  or  with  the  arbor,  then 
all  the  witnesses  concur  that  a  practicable  crushing-machine  could 
not  be  constructed  under  these  specifications,  because  the  effect  of 
fastening  the  crushing  cone  rigidly  so  that  it  would  simply  gyrate  or 
swing  around  in  a  conical  orbit  inside  the  cylinder,  having  only  the 
squeezing  or  crushing,  and  not  the  grinding,  action,  upon  the  material 
to  be  operated  upon,  would  not  make  a  useful  or  practicable  stone 
breaker  or  crusher.  The  complainant,  however,  insists  that  it  is  not 
necessary  to  construe  this  description,  either  in  the  claim  or  in  the 
body  of  the  specifications,  so  as  to  require  this  rigid  adjustment  of 
the  crushing  cone;  and,  after  a  careful  study  of  the  specifications, 
drawings,  and  model,  I  conclude  that  the  description  of  the  invention 
in  the  body  of  the  specifications  should  be  read :  "The  crushing  cone 
is  rigidly  suspended  on  an  oscillating  arbor  connected  with  a  rotat- 
ing eccentric  box,  etc.,"  thus  transposing  the  position  of  the  word 
"rigidly,"  so  as  to  express,  as  I  think,  what  the  patentee  really  meant 
by  the  description  which  he  used.  The  same  reading  may,  perhaps, 
as  contended  by  the  complainant's  counsel,  be  obtained  by  changing 
the  punctuation,  and  placing  a  comma  or  semicolon  after  the  word 
"rigidly,"  as  the  words  are  arranged  in  the  specifications,  instead  of 
placing  it  where  it  is,  after  the  word  "arbor,"  and  the  proof  from  the 
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file  wrapper  shows  that  Batter  did  not  punctuate  this  claim,  but  the 
punctuation  was  probably  made  by  the  printer  or  some  person  equally 
unauthorized. 

By  the  reading  I  have  suggested  we  have  the  direction  to  suspend 
the  cone  rigidly  on  the  arbor,  and  the  drawings  show  a  square  arbor 
passing  through  a  square  hole  in  the  cone,  thereby  making  the  cone 
rigid  on  the  arbor,  and  it  will  be  noticed,  in  examining  the  drawings, 
that  after  the  arbor  passes  through  below  the  cone  it  is  shown  as  a 
round  shaft;  that  is,  it  is  a  square  shaft  where  it  passes  through  the 
cone  and  around  shaft  below  that  where  it  stands  upon  or  is  inserted 
in  the  eccentrio  box,  by  which  it  is  carried  in  an  eccentric  orbit  around 
the  cylinder.  No  provision  Is  shown  for  rigidly  locking  or  fastening 
the  arbor,  so  that  it  cannot  revolve  in  the  eccentric  and  carry  the 
cone  with  it  inside  the  cylinder ;  on  the  contrary,  all  that  is  shown 
in  the  drawings  would  seem  to  indicate  that  it  was  the  purpose  of  the 
patentee  to  pivot  or  step  the  lower  end  of  the  arbor  into  the  eccen- 
tric box,  so  that  the  arbor  would  be  free  to  revolve  in  either  direction 
while  swinging  in  a  conical  orbit  around  the  axis  of  the  cylinder; 
and  this  view  is  strengthened  by  the  certified  patent-office  model  in 
evidenoe  in  the  case.  It  is  true  that  the  proof  shows  that  this  model 
passed  through  the  fire  in  the  patent-office  of  1877,  but  there  is  no 

*  proof  that  it  has  been  changed,  and  the  fidelity  with  which  the  draw- 
ings follow  the  model  produced  in  evidence  satisfies  me  that  the 
model,  as  now  shown,  is  substantially  the  same  it  was  at  the  time 
the  drawings  were  made;  in  other  words,  I  conclude  that  the  draw- 
ings were  made  from  the  model,  and  show  the  condition  of  the  model 
at  the  time  the  drawings  were  made.  The  model  shows  a  round 
shaft  stepped  into  the  eccentric  box  in  the  driving-wheel  so  as  to  give 

1  a  free  rotating  motion  to  the  arbor  and  the  cone  while  swinging  in 
the  performance  of  the  work  assigned  to  them.  The  model,  as  I  un- 
derstand the  rule,  is  not  to  be  resorted  to  for  the  purpose  of  construct- 
ing the  patent,  except  in  oases  where  the  specifications  are  ambigu- 
ous or  uncertain ;  but  here,  I  think,  there  is  doubt  as  to  what  the 
patentee  meant  by  the  language  used  in  his  specifications,  and  there- 
fore we  have  the  right  to  resort  to  all  sources  which  will  throw  light 
upon  his  meaning;  and  this  model  certainly  does  aid  in  showing 
what  kind  of  machines  Butter  intended  to  construct  under  his  speci- 
fications. I  do  not  understand  from  the  proof  that  this  model  was 
entirely  destroyed  by  the  fire  of  1877  in  the  patent-office,  and  has 
been  reproduced,  but  only  that  it  was  somewhat  injured  and  has  been 
repaired,  but  the  material  feature  whether  the  arbor  was  rigidly  fixed 
to  the  eccentric  box  could  hardly  have  been  ohanged,  unless  the  model 
had  been  destroyed  and  reconstructed,  of  which  there  is  no  proof. 
Certainly  the  model,  as  it  now  appears,  shows  the  arbor  revolving  in 
the  eccentric  box. 

It  was  further  urged  that  figure  2  of  the  drawings  shows  the  arbor 
to  be  a  square  shaft,  with  its  square  lower  end  inserted  into  the  ec- 
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centric  box,  so  as  to  permit  of  no  rotating  motion  in  the  arbor;  bnt 
I  am  satisfied  that  figure  2,  which  purports  to  represent  a  horizontal 
section  through  the  line,  x,  x,  does  not  represent  the  base  of  the  ma- 
chine or  point  where  the  arbor  is  attached  to  the  eccentric  box,  bnt 
this  line,  x,  x,  which  is  not  shown  in  the  drawings,  by  some  omission 
of  the  draughtsman,  should  be  and  is  near  the  base  of  the  oone,  and 
not  a  section  through  the  top  of  the  driving-wheel,  or  through  the 
driving-wheel ;  in  other  words,  that  it  does  not  represent  the  man- 
ner in  which  the  arbor  is  stepped  or  inserted  into  the  eccentric  box, 
but  represents  the  shape  of  the  arbor  where  it  passes  through  the 
cone.  I  am  conscious  that  these  specifications  are  ambiguous  and 
uncertain,  and  give  much  weight  to  the  position  taken  by  the  de- 
fendant in  this  case  as  to  the  mode  in  which  a  machine  is  to  be  built 
under  these  specifications,  and  fully  agree  with  the  learned  counsel 
for  the  defense  that,  if  their  construction  of  these  specifications  and 
claim  is  correct,  and  that  a  Butter  machine  must  have  the  rigid  cone 
and  arbor,  so  that  there  shall  be  no  rotating  of  the  cone  within  the 
cylinder,  then  there  is  no  infringement  of  this  patent,  because  if 
Butter's  idea,  as  embodied  in  his  description,  required  a  rigid  arbor, 
that  is,  a  cone,  having  no  rotating  motion  either  upon  the  arbor  or 
with  the  arbor,  then  the  defendants  do  not  infringe  this  first  claim  of 
the  reissued  patent.  But,  as  already  said,  I  think  the  true  construc- 
tion of  this  patent  not  only  allows  but  requires  that  the  arbor  shall 
be  so  fixed  to  the  eccentric  box  as  to  be  free  to  rotate,  carrying  the 
cone  with  it,  and,  this  being  the  case,  the  defendants,  in  my  estima- 
tion, have  palpably  infringed  this  claim. 

It  will  be  noticed  that  the  claim  of  the  reissued  patent  is  for  a  cone 
that  does  not  rotate  around  the  arbor,  and  the  palpable  meaning  of 
the  specification  is  that  the  cone  is. to  be  rigidly  fixed  to  the  arbor; 
but  I  find  no  such  provision  that  the  arbor  shall  not  rotate  and  carry 
the  cone  with  it. 

If  it  is  deemed  material  that  proof  shall  be  put  into  the  record  as 
to  the  true  reading  of  the  drawings  in  regard  to  the  line,  x,  x,  I  will 
allow  such  proof  to  be  taken  and  filed. 


Digitized  by 


444 


FEDKBAL  BEP0BTEB, 


Simpson  v.  Davis.1 


(Circuit  Court,  E.  D.  New  York.  April  2, 1884.) 


1.  Patents  for  Inventions — Infkingement — Measure  of  Damages. 

D.  was  proved  to  have  infringed  a  patent  of  8.  for  making  newel  posts,  by 
selling  101  newels,  which  embodied  the  design  of  8.,  at  $7  each.  It  appeared 
that  the}r  cost  $5  each  to  make,  and  that  a  fair  manufacturer's  profit  on  each 
was  10  per  cent.  Held,  that  the  profit  of  D.  for  the  use  of  the  patent  of  8.  on 
such  newels  was  $1.50  apiece,  or  $151.50 ;  that  proof  that  D.  sold  other  newels 
of  a  design  not  patented  at  the  same  price  did  not  dispel  the  presumption  that 
the  amount  realized  by  him  above  the  cost  of  manufacture  and  the  manufac- 
turer's profit  was  the  profit  realized  by  him  from  the  adoption  of  the  design 
of  8. 

2.  Same— Rev.  St.  $  4919. 

Held,  further,  that  under  section  4919  of  the  Revised  Statutes,  as  construed  by 
the  supreme  court  in  BirUaaU  v.  L'oolidye,  93  U.  8.  64,  8.  must  be  decreed  to  re- 
cover of  D.,  in  addition  to  the  $151.50,  as  much  more,  making  the  recovery 
$303,  that  sum  being  proved  to  be  the  damages  of  8. 

In  Equity.    Exceptions  to  master's  report. 

Edwin  II.  Brown,  {Arthur  Murphy,  of  counsel,)  for  plaintiffs. 

N.  H.  Clement,  for  defendant. 

Benedict,  J.  This  case  comes  before  the  court  upon  the  master's 
report  of  the  plaintiffs'  damages  and  the  defendant's  profits  arising 
out  of  an  infringement  by  the  defendant  of  the  plaintiffs'  patent  for 
a  design  for  newel  posts.  The  first  exception  is  well  taken.  The 
proof  is  that  defendant  sold  101  newel  posts  of  the  design  covered  by 
the  plaintiffs'  patent,  instead  of  119  as  reported  by  the  master.  The 
seoond  exception  is  not  well  taken.  The  proof  is  that  101  newels 
made  and  sold  by  the  defendant  embodied  the  design  secured  to  the 
plaintiffs  by  their  patent.  The  third  exception  is  not  well  taken.  The 
proof  shows  that  the  defendant  made  101  newel  posts  similar  to  the 
plaintiffs'  newel  posts.  The  cost  of  making  these  posts  is  shown  by 
a  stipulation  made  between  the  parties  to  be  $5  each.  The  testimony 
shows  that  10  per  cent,  is  the  fair  manufacturer's  profit  on  the  con- 
struction of  such  an  article.  The  defendant  sold  the  newels  so  made 
by  him  for  $7  each.  His  profit,  therefore,  for  the  use  of  the  plain- 
tiffs' design  is  $151.50.  It  is  contended  by  the  defendant  that  the 
proofs  show  that  at  the  time  he  was  selling  newels  of  the  plaintiffs' 
design  he  was  also  selling  newels  of  other  designs,  not  patented,  from 
which  sales  he  realized  as  much  as  he  did  from  the  sales  of  the  plain- 
tiffs' newels,  and  therefore  it  is  said  no  profit  accrued  to  the  defend- 
ant from  the  use  of  the  plaintiffs'  design.  But  the  remainder  of  the 
price  realized  from  the  sale  of  newels  of  the  plaintiffs'  design,  after 
deducting  the  cost  of  making  the  newels,  and  a  fair  profit  for  their 
manufacture,  must  be  presumed  to  represent  the  profit  realized  by 
the  defendant  from  his  adoption  of  the  plaintiffs'  design,  in  the  con- 

» Reported  by  R.  D.  and  WyHys  Benedict,  of  the  New  York  bar. 
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Btruction  of  the  newels  sold  by  him.  And  this  presumption  is  not 
dispelled  by  proving  that  the  defendant  realized  the  same  profit  from 
adopting,  in  the  manufacture  of  the  newels  sold  by  him,  a  different 
and  unpatented  design.  The  fact  that  a  certain  profit  is  realized  from 
the  adoption,  of  the  design  of  A  does  not  show  that  no  profit  is  real- 
ized from  the  adoption  of  the  design  of  B.  The  fourth  exception 
raises  the  question  whether  the  plaintiffs  can,  by  virtue  of  section  4919, 
Rev.  St.,  recover  damages  resulting  from  the  defendant's  infringement 
of  their  patent  in  addition  to  the  profits  realized  by  the  defendant. 
Doubts  appear  to  have  existed  in  regard  to  the  meaning  of  the  provis- 
ion in  section  4919,  but  I  understand  the  supreme  court  in  Birdsall  v. 
Coolidge,  93  U.  S.  64,  to  hold  the  effect  of  the  statute  to  be  this :  that 
when  it  appears,  in  a  case  in  equity,  that  the  defendant's  profits,  de- 
rived from  the  use  of  the  plaintiff's  invention,  do  not  amount  to  so 
much  as  the  plaintiff's  damages  arising  from  the  infringement,  the 
court  may  add  to  the  amount  of  the  defendant's  profits  a  sum  suffi- 
cient to  make  -the  amount  awarded  by  the  decree  equal  to  the  plain- 
tiff's damages.  So  the  decision  referred  to  is  understood  in  Child  v. 
Boston  de  Fair  Haven  Iron  Works,  19  Fed.  Rep.  258. 

Under  this  construction  of  "the  statute  the  plaintiffs,  upon  the  proofs 
in  this  case,  may  have  added  to  the  defendants'  profits  the  sum  of 
$151.50,  making  the  recovery  $303,  which  is  the  amount  of  the  plain- 
tiffs' damages  as  shown  by  the  proofs. 


"Patkkts  fob  Inventions— Patent  No.  149,896— Tag  oe  Ticket  fob  Ticketing 
Cloths,  Etc.— Infringement. 

K.  was  the  owner  of  a  patent  for  a  certain  form  of  tag  or  ticket  used  for 
ticketing  cloths,  etc.  Thu  claim  of  the  patent  was  for  "a  size  or  quality 
mark  or  ticket  composed  of  two  layers  of  paper,  between  which  is  secured  the 
head  or  bridge  of  the  fastening  springs,  which  extend  through  the  bottom 
layer,  and  are  adapted  to  fasten  the  ticket  to  a  fabric."  K.,  having  brought 
a  suit  against  C.  to  restrain  the  infringement  of  the  patent,  applied  for  an  in- 
junction. It  appeared  that  the  defendant  made  a  ticket,  having  .a  staple  se- 
cured to  a  tag  by  an  eyelet,  the  lips  of  which  clamped  the  bridge  or  head  of  the 
staple  to  the  underside  of  the  tag.  Held:  That  what  K.'s  patent  purported  to 
secure  was  the  method  of  attaching  the  fastening  spring  or  staple  to  the  tag; 
that  the  defendant's  ticket  did  not  infringe  on  that  method,  and  the  motion 
for  an  injunction  must  be  denied. 

In  Equity.    Motion  for  preliminary  injunction. 
Townsend,  Dyett  d  Einstein,  for  plaintiff. 
Wtn.  C.  Witter,  for  defendant. 

1  Reported  by  R.  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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{Circuit  Court,  E.  D.  New  York.   April  24, 1884.) 


Digitized  by 


446 


FEDERAL  REPORTER. 


Benedict,  J.  .  This  case  comes  before  the  court  upon  a  motion  for 
a  preliminary  injunction  to  restrain  the  defendant  from  making  and 
selling  a  certain  form  of  tag  or  ticket  used  for  ticketing  cloths  and 
other  similar  fabrics,  and  alleged  to  be  an  infringement 'upon  a  pat- 
ent No.  149,896,  issued  to  Halmeah  Van  Grasen,  April  $1,  1874,  and 
owned  by  the  plaintiff.  The  plaintiff's  patent  is  for  an  invention,  the 
object  of  which  is,  as  stated  in  the  patent,  to  provide  a  ticket  capable 
of  being  more  readily  attached  than  those  heretofore  in  use.  The 
invention  is  stated  to  consist  in  constructing  tickets  with  metallic 
points  at  the  back,  which,  upon  being  pressed  against  the  fabric,  will 
pass  through  the  same,  and  by  being  bent  back  of  the  cloth  will  ef- 
fectually secure  the  ticket  to  the  cloth  in  a  neat  and  strong  manner. 
The  claim  reads  thus: 

"As  an  article  of  manufacture,  a  size  or  quality  mark  or  ticket,  composed 
of  two  layers  of  paper,  between  which  is  secured  the  head  or  bridge  of  the 
fastening  springs,  which  extend  through  the  bottom  layer,  and  are  adapted 
to  fasten  the  ticket  to  a  fabric" 

Tbe  invention  here  sought  to  be  secured  does  not,  as  insisted  by 
the  plaintiff,  consist  in  the  employment  of  a  tag  having  soft  metallic 
prongs  securely  fastened  to  the  tag  so  sTs  to  attach  it  readily  to  the 
goods.  If  that  were  the  invention,  the  patent  would  be  void  for  want 
of  novelty.  What  the  patent  purports  to  secure  is  the  method  of  at- 
taching the  fastening  springs  or  staple  to  the  tag.  No  more  is  as- 
serted in  the  claim,  and  the  patent  is  limited  to  the  method  there 
described.  The  novelty  of  the  invention  thus  sought  to  be  secured 
consists  in  the  method  adopted  for  securing  the  staple  to  the  tag. 
The  distinctive  feature  of  this  method  is  constructing  the  tag  of  two 
layers  of  paper  or  other  similar  material,  and  placing  the  bridge  or 
the  head  of  the  staple  between  the  layers,  which  are  then  pasted  or 
otherwise  fastened  together.  The  patent  is,  by  its  terms,  confined  to 
a  ticket  having  a  tag  which'  is  composed  of  two  layers  fastened  to- 
gether and  a  staple  whioh  is  secured  to  the  tag  by  placing  its  bridge' 
or  head  between  the  layers  of  the  tag.  The  defendant  makes  a  ticket 
having  a  staple  similar  to  tbe  staple  of  the  Van  Grasen  ticket  secured 
to  a  tag  by  an  eyelet,  the  lips  of  which  clamp  the  bridge  or  head  of 
the  staple  to  the  underside  of  the  tag.  Such  a  ticket  does  not,  in  my 
opinion,  infringe  the  plaintiff's  patent,  for  the  reason  that  a  tag  com- 
posed of  two  layers  is  not  necessary  in  the  defendant's  tag,  and  the 
staple  is  not  secured  to  the  tag  by  placing  the  staple  between  any  lay- 
ers of  the  tag.  Clamping  the  head  of  the  staple  to  the  underside  of 
the  tag  is  not,  in  my  opinion,  equivalent  to  securing  the  head  of  the 
staple  by  placing  it  between  the  layers  of  the  tag  and  pasting  the  lay- 
ers together. 

Motion  for  injunction  denied. 
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dtark  and  others  v.  Mueller  and  others. 


(District  Court,  N.  D.  Illinois.    December  8, 1884.) 


Beahbn'b  Wages—  Contract— Quantum  Meruit. 

Where  seamen  ship  for  a  voyage  at  a  stated  sum  as  compensation,  and  the 
voyage  is  broken  up  by  disaster  or  peril  of  the  sea,  and  no  cargo  is  carried  or 
freight  earned,  no  recovery  can  be  had  for  the  time  services  were  rendered  by 
the  seamen.  The  court  caunot  override  the  contract  and  award  compensation 
to  the  seamen  upon  the  quantum  meruit. 

In  Admiralty. 

Wm.  L.  Mitchell,  for  libelants. 
Schuyler  d  Kremer,  for  respondents. 

Blodoett,  J.  This  is  a  libel  for  wages.  The  libelants  shipped  as 
seamen  on  the  schooner  Ketchum,  of  which  respondents  were  owners, 
on  the  twenty-sixth  day  of  October,  1883,  for  a  voyage  from  Milwaukee 
to  Gill's  pier,  and  from  thence  with  a  cargo  of  lumber  to  Chicago. 
The  schooner  arrived  at  the  pier  on  the  twenty-eighth  day  of  October, 
and  commenced  loading,  but,  rough  weather  setting  in,  she  hauled  off 
from  the  dock,  intending  to  ride  out  the  storm  at  anchor.  The  storm, 
however,  increased,  and  she  was  driven  ashore  on  the  morning  of  the 
thirty-first  of  October,  where  she  afterwards  became  a  total  wreck. 
Libelants,  by  their  contract,  were  to  have  $20  for  the  entire  voyage, 
or  round  trip,  from  Milwaukee  to  Chicago.  At  the  request  of  the 
captain  of  the  schooner,  after  she  had  gone  aground,  the  seamen  re- 
mained at  a  boarding-house  on  shore  until  the  underwriters  sent 
a  wrecking-tug,  for  the  purpose  of  endeavoring  to  get  her  off,  as  the 
captain  anticipated  that  their  services  might  be  wanted  by  the  wreck- 
ing party,  and  they  so  remained  in  waiting  at  the  captain's  request. 
After  the  wrecking  party  arrived,  which  was  about  the  third  of  No- 
vember,  attempts  were  made  to  get  the  vessel  off,  which  proved  un- 
availing, and  it  appearing  from  investigation  that  the  bottom  of  the 
vessel  was  substantially  gone,  the  libelants,  under  the  direction  of 
the  wreckers,  assisted  in  stripping  her  sails  and  other  removable 
property  from  her,  and  when  that  was  done  they  were  furnished  with 
transportation  to  Chicago  or  Milwaukee,  whichever  port  they  wished 
to  return  to,  and,  excepting  a  small  amount,  received  no  further  or 
other  compensation  at  the  time  of  their  discharge. 

The  original  libel  claimed  pay  of  the  owners  of  the  schooner  for 
the  proportion  of  time  they  served  before  the>  wreck,  and  from  the 
insurance  company  who  had  issued  the  policy  on  the  schooner  for 
the  time  they  were  employed  in  helping  the  wreckers.  The  insur- 
ance company,  after  the  proof  was  taken  in  the  case,  paid  the  libel- 
ants for  their  time  from  the  first  day  of  November  up  to  the  time  they 
were  discharged,  when  the  wreck  was  abandoned,  together  with  the 
costs  of  this  suit  up  to  that  time;  and  the  only  question  now  remain- 
ing is  whether  anything  is  due  libelants  from  the  owners  of  the 
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schooner  for  services  rendered  np  to  the  time  she  went  ashore.  The 
contract,  as  I  have  said,  was  a  contract  for  the  entire  voyage,  and  the 
principle  invoked  by  respondents  is  that  it  was  a  complete  contract, 
and  the  court  cannot  divide  it  and  give  libelants  any  proportion  of 
the  amount  they  would  have  earned  if  the  voyage  had  been  consum- 
mated. 

I  had  occasion  to  very  fully  examine  this  question  in  Thorson  v. 
Peterson,  10  Biss.  530,  S.  C.  9  Fed.  Rep.  517,  and  there  held  that 
in  a  round-trip  contract  by  seamen  nothing  was  earned  if  the  voyage 
was  broken  up  by  peril  of  the  sea,  so  that  it  could  not  be  completed. 
This  case  was  affirmed  by  his  honor,  Judge  Dbummond,  and  is  reported 
in  11  Biss.  497,  S.  0. 14  Fed.  Bep.  742 ;  but  in  his  report  in  this  case 
the  commissioner  seems  to  be  of  the  opinion  that  the  learned  circuit 
judge  did  not  take  the  same  view  as  I  did,  as  to  whether  the  seamen 
were  entitled  to  part  pay  on  an  unperformed  voyage.  I  have  examined 
Judge  Drtjmmond's  opinion  very  carefully.  He  does  not  criticise  the 
conclusion  of  the  district  court  in  any  particular,  and  I  cannot  see 
how  he  could  have  affirmed  the  decree  of  the  district  court  without 
substantially  agreeing  with  the  law  as  applied  by  the  district  court  in 
reference  to  this  class  of  contracts. 

In  ordinary  contracts  for  personal  services,  where  the  compensa- 
tion is  a  round  sum  for  a  fixed  time  of  employment,  and  the  employe 
performs  some  part  of  his  contract,  works  part  of  the  time,  so  that 
the  employer  has  the  benefit  of  his  labor,  so  far  as  it  goes,  it  is  held 
that  the  employe  may  recover  what  the  service  performed  was  reason- 
ably worth  to  the  employer.  But  I  do  not  think  this  rule  applicable 
to  a  contract  of  this  character,  where  the  completion  of  the  contract 
is  prevented  by  a  peril  of  the  sea,  and  through  no  fault  of  the  owner 
of  the  vessel.  Here  the  employer  risked  his  ship,  and  the  seamen 
risked  their  wages,  for  the  purpose  of  accomplishing  a  given  voyage. 
The  ship  encountered  disaster  and  was  lost.  The  voyage  was  broken 
up,  and  the  seamen,  though  they  have  acted  in  entire  good  faith,  and 
performed  their  duty  as  seamen  up  to  the  time  the  disaster  inter- 
vened, cannot  say  they  have  performed  their  contracts  so  as  to  be  en- 
titled to  their  pay  on  any  part  of  it.  The  court  cannot  say  how  long 
it  would  have  taken  to  complete  the  voyage,  nor  how  much  of  it  was 
completed,  nor  that  any  benefit  resulted  to  the  owner  of  the  vessel 
from  their  services. 

The  ground  on  which  compensation  is  allowed  for  services,  even 
where  the  contract  is  not  fully  performed,  is  that  the  employer  has 
had  the  benefit  of  the  work  done  by  the  employe,  and  should  pay  what 
it  is  reasonably  worth  to  him.  But  this  reason  does  not  apply  to  a 
contract  of  this  kind,  where  the  employer  has  not  profited  by  the  work 
of  the  seamen.  By  the  intervention  of  a  cause  beyond  the  control  of 
either,  the  voyage  has  proved  only  a  loss  to  the  ship-owner,  and  I 
can,  therefore,  see  no  reason  on  which  he  should  be  compelled  to  pay 
for  services  on  a  contract  which  has  not  been  completed,  and  from 
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which  he  has  derived  no  profit.  If  the  schooner  had  carried  a  cargo 
to  Gill's  pier,  and  thereby  earned  a  freight  on  her  outward  voyage,  it 
could  then  properly  be  said  that  the  entire  voyage  was  not  broken.up, 
and  in  such  a  case  a  court  could  undoubtedly  award  compensation  to 
the  seamen,  even  where  their  contract  was  for  the  entire  voyage,  out 
and  return,  on  some  just  and  equitable  basis,  such  as  the  facts  might 
require. 

I  therefore  adhere  to  the  rule  of  the  district  court,  as  stated  in  Thor- 
son  v.  Peterson,  that  where  seamen  shipped  for  a  voyage  at  a  stated 
sum  as  compensation,  and  the  voyage  is  broken  up  by  disaster  or  peril 
of  the  sea,  and  no  cargo  is  carried  nor  freight  earned,  no  recovery  can 
be  had  for  the  time  services  were  rendered  by  the  seamen.  In  other 
words,  the  court  cannot  override  the.  contract  and  award  compensa- 
tion to  the  seamen  upon  the  quantum  meruit.  The  exceptions  to  the 
commissioner's  report  are  therefore  sustained,  and  the  libel  dismissed 
at  the  cost  of  libelant. 


1.  Maritime  Services— To  wage. 

The  towage  of  a  steam  dredge-boat  and  her  two  scows  from  Mobile  to  Tampa 
bay  was  a  maritime  service. 

2.  Dredge-Boat  and  Soowb  within  Admiralty  Jurisdiction. 

Where  it  is  the  business  of  a  dredge-boat  to  dig  the  earth  out  under  the  water 
in  the  channel  to  be  deepened,  and  deposit  the  earth  in  her  scows,  which  are  then 
towed  to  the  dumping-ground  and  unloaded,  and  then  towed  back  for  the 
operation  to  be  repeated,— such  dredge-boat  and  scows  are  to  be  treated  as  one 
thing  or  craft,  and,  as  such,  their  business  is  largely  navigation  and  water  trans- 
portation, and  they  are  within  the  admiralty  jurisdiction.  The  Hezekiah  Bald- 
win, 8  Ben.  556,  followed. 

3.  Waiver  of  Lien. 

"  By  the  principles  of  the  maritime  law  a  lien  is  not  lost  by  the  acceptance  of 
notes  unless  the  claimant  can  show  that  the  lienholder  agreed  to  receive  the 
notes  in  lieu  of  the  original  claim."    The  Ht.  Lawrence,  1  Black,  522. 


The  fact  that  the  libelant  receipted  his  account  as  being  paid  by  note  is  not, 
of  itself ,  sufficient  to  warrant  the  inference  that  receiving  the  note  was  intended 
to  waive  the  lien.    The  Pride  of  America,  19  Fed.  Rep.  607,  followed. 

Admiralty  Appeal. 

L.  H.  Faith,  for  libelants. 

I.  L.  d  O.  L.  Smith,  for  claimants. 

Pabdee,  J.  Under  the  agreed  statement  of  facts  in  this  case,  the 
contract  to  tow  the  steam  dredge-boat  Alabama  and  the  two  scows 
from  the  port  of  Mobile  to  Tampa  bay  was  a  maritime  contract,  and 

1  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
v.22p,no.8— 29 


The  Alabama  and  two  Scows.1 


(Cireuit  Court,  S.  D.  Alabama.   November,  1884.) 
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tbe  services  rendered  by  the  tug-boat  Mary  B.  Curtis  in  so  towing  the 
dredge-boat  and  scows  to  Tampa  bay  were,  without  doubt,  maritime 
services.  From  these  maritime  services  resulted  a  lien,  the  character 
of  which  depends  upon  the  question  whether  or  not  the  dredge-boat  and 
scows  should  be  classed  as  a  ship  or  ships.  If  they  were  not  a  ship  or 
ships,  but  only  movable  property,  then  only  the  carrier's  lien  resulted, 
and  that  was  lost  with  the  voluntary  delivery  of  the  goods  to  the  owner 
after  the  carriage  was  completed.  If  they  were  a  ship  or  ships  then 
the  lien  was  a  strictly  maritime  lien,  not  dependent  upon  possession, 
and  one  that  is  within  the  admiralty  jurisdiction  to  enforce  by  pro- 
ceedings in  rem  wherever  the  possession  of  the  res  can  be  obtained. 
So  that  the  question  here  is  practically  one  of  jurisdiction.  As  laid 
down  by  Benedict  in  his  work  on  Admiralty,  and  which  is  in  accord 
with  the  authoritative  decisions  on  the  subject, — 

"It  is  not  the  form,  the  construction,  the  rig,  the  equipment,  or  the  means 
of  propulsion  that  establishes  the  jurisdiction,  but  the  purpose  and  business 
of  the  cm  ft  as  an  instrument  of  naval  transportation."    Section  218. 

The  agreed  statement  of  facts  in  this  ease  recites : 
"That  the  dredge-boat  and  scows  are  not  engaged  in,  nor  were  they  built 
to  be  used  in,  carrying  freight  or  passengers  as  a  business;  that  the  sole  busi- 
ness for  which  said  dredge-boat  and  scows  were  built,  and  in  which  they  have 
been  used,  is  dredging  out  and  deepening  the  water-ways  of  commerce,  though 
in  prosecuting  that  business  the  said  dredge-boat  and  scows  carry  on  them 
said  machinery,  and  large  quantities  of  coal  to  be  used  as  fuel  on  said  dredge- 
boat  and  the  tow-boat  in  towing  the  dredge  and  scows." 

From  the  same  statement  it  appears  further : 

"That  the  mode  of  business  of  said  dredge-ltoat  and  scows  was  for  the 
dredge  with  its  machinery  to  dig  the  earth  out  under  the  water  in  the  chan- 
nel to  be  deepened,  deposit  the  earth  in  the  scows,  which  were  then  towed  to 
the  dumping-ground,  unloaded  by  dumping  the  earth  through  their  bottoms, 
and  then  towed  back  for  the  operation  to  be  repeated." 

The  parties  to  this  case  have  treated  the  dredge  and  scows  as  one 
thing,  one  plant,  built  and  operated  as  one ;  as  one  complete  whole 
carrying  on  one  business,  and  having  but  one  purpose.  If  the  par- 
ties are  right  in  thus  treating  the  dredge-boat  and  scows  as  one  craft 
or  thing,  then  it  seems  clear  that  the  purpose  and  business  of  that 
craft  is  largely  navigation  and  water  transportation.  It  would  be  of  no 
use  to  dig  up  the  earth  in  the  channel  unless  it  should  be  transported 
away,  and  it  could  not  be  transported  away  unless  it  should  be  first 
dug  out;  and  the  whole  business  seems  to  be  the  transportation  by 
water  of  earth  and  dirt  from  one  place  to  another  place.  According 
to  the  test  authorized  by  the  supreme  court  in  the  case  of  The  Rock 
Island  Bridge,  6  Wall.  213,  the  dredge  and  scows,  in  this  case,  must 
be  movable  things  engaged  in  navigation.  The  scows  are  movable 
things  engaged  in  navigation,  without  doubt.  The  dredge-boat  and 
scows,  taken  together,  are  in  the  same  category.  The  dredge-boat  by 
itself  might  not  be  up  to  the  test.  The  adjudged  cases  cited  by  proc- 
tors are  nearly  unanimous  in  laying  down  the  general  principle  that 


THK  ALABAMA, 


451 


to  constitute  a  ship  within  the  admiralty  sense  and  jurisdiction  there 
must  be  a  water-craft  engaged  in  commeroe  or  in  navigation,  and  it 
is  not  necessary  to  review  them,  as  the  principle  is  conceded. 

The  case  of  the.  floating  elevator,  The  Hezekiah  Baldwin,  8  Ben. 
556,  however,  seems  to  be  a  case  exactly  parallel  to  the  case  of  the 
dredge-boat  here.  The  elevator  in  that  case  was  capable  of  being, 
and  its  business  required  it  to  be,  navigated  from  one  place  to  another. 
When  in  place  and  in  operation  it  lifted  grain  and  placed  it  aboard 
another  water-craft  to  be  transported.  Exactly  the  same  may  be 
said  of  the  dredge-boat  Alabama,  except  that  it  lifted  mud  instead  of 
grain.  Each  aided  commerce:  the  one  by  loading  grain  in  transit; 
the  other  by  removing  obstructions  in  the  way  of  commerce  by  water. 
When  we  consider,  in  addition  to  this,  that  the  case  here  shows  that 
in  carrying  on  her  business,  the  Alabama  actually  navigated  the  high 
seas  for  over  300  miles,  it  does  not  seem  to  be  very  far-fetched  to 
hold  her  to  be  a  water-craft  engaged  in  navigation.  At  all  events,  I 
am  of  the  opinion  that  there  can  be  no  doubt  about  the  scows  being 
within  the  rule,  and  that  there  ought  not  to  be  any  doubt  about  the 
dredge-boat.  If  they  all  constitute  only  one  thing,  then  there  can 
be  no  doubt,  for  the  one  thing  and  business  was  transportation  by 
water-craft. 

The  next  point  made  by  the  claimants  unaer  the  pleadings  and 
evidence  is  that  the  maritime  lien  for  towage  was  waived  because' 
notes  were  taken  by  libelants  for  the  towage,  and  those  notes  not  be- 
ing paid  at  maturity  were  supplemented  by  other  notes,  which  were 
not  due  at  the  filing  of  the  libel,  from  which  it  is  claimed  that  not 
only  was  the  lien  lost,  but,  if  not  lost,  the  suit  is  premature.  In  the 
case  of  the  steamer  St.  Lawrence,  1  Black,  522,  the  supreme  court  lay 
down  the  rule  to  be  "that  by  the  principles  of  the  maritime  law  a  lien 
is  not  lost  by  the  acceptance  of  notes  unless  the  claimant  can  show 
that  the  lienholder  agreed  to  receive  the  notes  in  lieu  of  the  original 
claim."  To  the  same  effect  is  the  rnle  declared  in  The  Kimball,  3 
Wall.  37;  The  Bird  of  Paradise,  5  Wall.  546. 

There  is  nothing  in  the  agreed  state  of  facts  in  the  present  case  to 
show  that  the  libelants  agreed  to  receive  notes  in  place  of  their  orig- 
inal claim.  It  is  true  that  on  receiving  the  original  notes  libelants 
signed  the  towage  account  presented  under  the  words  "Received  pay- 
ment by  note,  90  days,"  but  this  fact  of  itself  is  not  sufficient  to  war- 
rant the  inference  that  receiving  the  notes  was  intended  to  waive 
the  lien.  See  Pride  of  America,  19  Fed.  Rep.  607.  As  to  the  suit 
being  premature,  because  the  notes  were  not  due,  it  follows  that  as 
the  lien  was  not  lost  by  taking  the  notes,  whenever-  the  lien  was  in 
danger  of  being  lost  by  transfers  of  the  craft  upon  which  the  lien 
rested,  libelants  would  have  a  clear  right  to  surrender  the  notes  and 
insist  upon  their  lien.  The  prematurity  claimed  in  this  case,  as  the 
notes  are  now  shown  to  be  long  past  due  and  unpaid,  would  at  most 
only  affect  the  question  of  costs. 
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On  the  whole  case,  for  the  reasons  given  by  the  district  judge,  and 
those  outlined  here,  the  decree  of  the  district  court  will  be  affirmed. 
Proctors  for  libelants  will  draught  and  hand  in  the  proper  decree  for 
entry. 


Lighterage — Charterer  "  to  Pay,"  not  "  to  Provide." 

The  bark  Carrie  Winslow  was  chartered  to  carry  a  cargo  from  New  Tork  to 
Portland  for  a  lump  sum ;  the  charterer  "to  pay  "  for  the  necessary  lighterage 
between  Astoria  and  the  port  of  discharge.  Held,  that  the  charterer  was  not 
bound  "to  furnish  "  or  "  provide :*  the  lighterage,  but  only  "to  pay"  for  it; 
that  the  contract  of  the  master  being  to  bring  the  vessel  with  her  cargo  to  Port- 
land, he  was  bound  to  provide  and  employ  the  means  necessary  and  appropriate 
to  that  end. 

Libel  for  Demurrage. 

William  H.  Effinger,  for  libelant. 

Cyrus  A .  Dolph,  for  defendant. 

Deady,  J.  This  suit  is  brought  by  the  master  of  the  bark  Carrie 
Winslow  to  recover  $1,620  demurrage.  It  is  alleged  in  the  libel,  that 
in  January,  1883,  the  vessel  was  chartered  by  the  defendant  at  New 
York  to  carry  a  cargo  of  railway  iron  and  material  from  that  port  to 
Portland,  Oregon,  for  the  sum  of  $14,500,  and  that  among  other 
things  the  charter-party  provided  that  the  vessel  should  be  discharged 
"at  Portland"  with  "dispatch,"  and  that  for  each  day's  detention 
thereof  caused  by  the  default  of  the  defendant,  Sundays  and  legal 
holidays  excepted,  it  should  pay  $90  demurrage;  and  that  "lighter- 
age, if  any,  from  Astoria  to  Portland,  to  be  paid  by  the  charterers, 
but  no  more  cargo  to  be  lightered  than  is  necessary  for  the  ship  to 
proceed  from  said  port  of  Astoria  to  Portland  with  safety;"  that  the 
vessel  arrived  at  Astoria  on  August  5,  1884,  from  whence,  owing  to 
the  stage  of  the  water  in  the  river,  she  could  not  be  taken  to  Portland 
without  being  lightened;  that  the  libelant  applied  to  the  defendant 
for  lighterage,  which  it  failed  and  refused  to  furnish  for  18  days,  al- 
though it  had  the  means  of  doing  so,  whereby  the  vessel  was  detained 
at  Astoria  and  prevented  from  discharging  her  cargo  for  that  period, 
within  the  meaning  and  contemplation  of  the  charter-party.  In  the 
second  article  of  the  libel  it  is  alleged  that  the  defendant,  at  the  mak- 
ing of  the  charter-party,  well  knew  that  the  vessel  "would  require 
lighterage  at  Astoria  in  order  to  enable  her  to  make  the  port  of  Port- 
land;" that  it  was  then  and  ever  since  "engaged  in  the  towage  and 
lighterage  service  between  the  ports  of  Astoria  and  Portland,  and  con- 
trolled and  regulated  the  same  almost  exclusively;"  and  that  said 
charter-party  was  entered  into  by  the  parties  with  the  understanding 
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that  "the  facts"  in  said  article  stated  were  "the  real  facts/'  and  that 
it  was  made  with  reference  thereto.  The  defendant  excepts  to  the 
libel,  for  that  it  does  not  appear  therefrom  that  the  libelant  is  enti- 
tled to  the  relief  sought  thereby;  and  that  the  second  article  thereof 
is  impertinent. 

On  the  argument  of  the  exceptions  oonnsel  for  libelant  contended 
that  it  was  the  doty  of  the  defendant,  under  the  circumstances,  "to 
furnish"  the  lighterage,  and  that  the  delay  caused  by  its  neglect  or 
refusal  to  do  so  is  in  effect  a  delay  or  detention  in  discharging  the 
cargo  that  entitles  the  libelant  to  demurrage  therefor  at  the  agreed 
rate;  citing  Abb.  Shipp.  (12th  Ed.)  241,  243;  Maol.  Law  Shipp.  (1st 
Ed.)  522,  526;  Capper  v.  Wallace,  L.  R.  5  Q.  B.  Div.  163,  166.  But 
there  is  nothing  in  these  authorities  or  the  circumstances  to  warrant 
such  a  construction  of  the  charter-party. 

The  defendant  did  not  agree  to  pay  for  any  detention  of  the  vessel, 
however  caused,  after  she  left  the  port  of  New  York  until  she  reached 
Portland,  the  port  of  discharge.  To  this  point  the  libelant  under- 
took to  bring  his  vessel  and  her  cargo,  with  a  full  knowledge,  as  he 
alleges,  of  the  character  and  means  of  the  navigation  on  this  side  of 
Astoria.  Neither  did  the  defendant  agree  "to  provide"  or  "furnish" 
lighterage,  but  only  "to  pay"  for  it  if  necessary.  When  he  contracted 
to  bring  his  vessel  and  cargo  to  Portland,  the  libelant  thereby  under- 
took to  provide  all  the  means  necessary  and  appropriate  to  that  end, 
and  also  to  bear  the  expense  of  so  doing,  except  as  otherwise  specially 
provided  in  the  contract.  Upon  this  point — that  the  defendant  was 
only  "to  pay"  for  the  necessary  lighterage,  and  therefore  the  libelant 
was  not  excused  from  furnishing  it — the  language  of  the  charter-party 
is  plain,  and  the  meaning  and  purport  apparent.  But  the  instrument 
also  furnishes'  very  strong  confirmatory  evidence  of  the  correctness  of 
this  conclusion,  in  the  special  provision  therein,  that  "no  more  cargo 
is  to  be  lightered  than  necessary"  to  enable  the  vessel  to  proceed  to 
Portland.  Now,  if  the  defendant  was  to  furnish  the  means  as  well 
as  "pay"  for  the  lightening  of  the  vessel,  there  was  no  conceivable 
necessity  for  this  provision.  For  it  goes  without  saying  that  it  would 
not  furnish  any  more  lighterage  than  was  necessary,  and  that  if  it 
did  the  libelant  could  not  be  injured  thereby.  But  if  the  libelant  was 
"to  furnish "  or  "provide"  the  lighterage  at  the  expense  of  the  defend- 
ant, the  latter  might  well  seek  to  protect  itself  against  imposition  in 
this  respect  by  the  insertion  of  some  such  clause  in  the  contract. 

It  may  be  admitted  that  the  law  would  have  construed  the  contract 
without  this  clause  as  only  binding  the  defendant  to  pay  for  neces- 
sary lighterage ;  but,  nevertheless,  the  insertion  of  it  puts  beyond 
question,  what  is  otherwise  not  in  doubt,  that  the  parties  contem- 
plated that  the  libelant  would  furnish  or  provide,  at  the  expense  of 
the  defendant,  the  lighterage  necessary  to  enable  him  to  perform  his 
undertaking  to  bring  the  vessel  to  Portland  for  the  discharge  of  her 
cargo.    If  the  defendant  had  agreed  "to  pay"  all  pilotage  incurred 
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by  the  vessel  on  the  voyage,  it  might  as  well  be  held  "to  furnish"  it 
also,  as  to  furnish  lighterage  under  this  charter-party.  Nor  is  it 
likely  or  reasonable  that  if  the  parties  to  this  contract  ever  contem- 
plated that  the  defendant  was  to  provide  or  furnish  the  lighterage 
under  any  circumstances,  as  well  as  to  pay  for  it,  they  would  have 
omitted  to  say  it.  An  agreement  to  "furnish"  lighterage  may,  under 
ordinary  circumstances,  be  construed  to  include  the  necessary  expense 
of  so  doing.  But  an  agreement  "to  pay"  for  lighterage,  in  terms,  no 
more  includes  the  physical  act  of  furnishing  or  providing  the  same, 
than  the  less  does  the  greater  or  a  part  the  whole. 

Keen  v.  Audenried,  5  Ben.  535,  is  a  case  on  all  fours  with  this.  A 
schooner  was  chartered  to  carry  coals  from  Baltimore  to  Pawtucket, 
Rhode  Island,  the  charterer  to  pay  freight  at  a  certain  rate  per  ton, 
"with  towage  from  Providence  to  Pawtucket."  There  was  a  delay  in 
procuring  towage  at  Providence,  and  the  master  of  the  schooner  sued 
the  charterer  for  demurrage,  alleging  that  he  was  bound  to  furnish 
the  towage,  and  was  therefore  responsible  for  the  delay.  But  Mr. 
Justice  B latch ford,  before  whom  the  case  was  tried,  construed  the 
somewhat  ambiguous  phrase  "with  towage,"  as  used  in  connection 
with  the  stipulation  for  the  payment  of  freight,  as  binding  the  char- 
terer "to  pay"  the  cost  of  the  towage,  but  not  "to  provide"  it. 

If  the  defendant,  by  reason  of  its  employment,  was  under  any  legal 
obligation  to  furnish  the  libelant  lighterage,  which  it  failed  to  comply 
with,  the  libelant  may  sue  it  for  the  damage  actually  sustained  in 
consequence  of  such  breach  of  duty.  But  such  suit,  if  maintainable, 
would  have  to  be  brought,  not  upon  the  charter-party  or  for  the  de- 
murrage provided  for  therein,  but  on  this  legal  obligation  of  the  de- 
fendant to  furnish  lighterage  to  any  vessel  under  like  circumstances, 
and  its  failure  to  do  so  in  this  instance. 

The  exceptions  to  the  libel  are  sustained,  and  the  same  dismissed. 


Injuries  to  Stevedore — Negligence. 

The  steam-ship  employed  a  firm  of  stevedores  to  prepare  the  ship  for  cargo, 
and  to  stow  cargo.  They  sent  a  gang  of  men  on  board,  who  found  the  upper 
hatches  closed  and  certain'of  the  lower  ones  open.  They  prepared  the  ship  to  re- 
ceive cargo,  and  left  her  in  the  same  condition,  as  to  the  hatches,  that  they  had 
found  her  in.  The  next  day  another  gang  of  men,  of  which  the  husband  of  the 
libelant  was  one,  was'sent  by  the  stevedores  into  the  hold  to  receive  and  stow 
cargo.  While  doing  so,  the  husband  of  the  libelant,  while  searching  for  some 
dunnage,  fell  or  stepped  through  one  of  the  open  lower  hatches  into  the  hold, 
and  received  injuries  from  which  he  afterwards  died.  Held,  there  was  no  duty 
on  the  part  of  the  master  and  crew  of  the  steam-ship  to  look  to  the  hatches  and 

l  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  Dir. 
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(Circuit  Court,  S  D.  Georgia.   December,  1884.) 


THE  GLADIOLUS. 


455 


preparations  to  receive  the  cargo,  nor  neglect  of  duty  in  leaving  the  hatchway 
uncovered  through  which  the  husband  of  libelant  entered  and  met  his  injuries ; 
and  that  there  was  negligence  in  the  husband  of  libelant  going  to  the  hatch- 
way without  procuring  sufficient  light,  if  light  was  necessary ;  and  if  there  was 
negligence  in  not  removing  the  upper-deck  hatches  over  the  one  into  which 
the  husband  of  libelant  fell,  it  was  the  negligence  of  the  stevedore  and  his 
gang  when  they  first  came  on  board. 

Admiralty  Appeal.    S.  C.  21  Fed.  Eep.  417,  affirmed. 
Richards  d  Hey  wood,  Garrard  d  Meldrim,  and  I.  R.  Saussy,  for 
libelant. 

A.  Minas  and  Chisholm  d  Erwin,  for  claimant. 

Pardee,  J.  This  cause  came  on  to  be  beard  on  appeal  from  the 
district  court  on  the  transcript  and  evidence,  and  was  argued.  There- 
upon the  court,  being  fully  informed  in  the  premises,  doth  find  the 
following  as  the  faots  in  the  oase : 

First.  The  iron  steam-ship  Gladiolus  arrived  in  the  port  of  Savan- 
nah about  the  middle  of  September,  1882,  from  New  York,  to  be  loaded 
with  cotton  at  Savannah.  In  addition  to  other  holds  for  cargo,  the 
Gladiolus  was  furnished  with  a  cross  coal  bunker,  forward  of  the  en- 
gine-room, used  and  intended  for  reserve  coal,  but  frequently  for  car- 
rying cargo.  This  reserve  or  coal  bunker  was  separated  from  cargo 
hold  No.  2  by  an  iron  bulk-head  up  to  the  lower  deck,  and  above  that, 
between-decks,  by  a  permanent  wooden  bulk-head,  in  which  were  two 
sliding  doors  over  12  feet  apart,  which  doors,  when  opened,  were  3 
feet  7  inches  wide,  leading  from  between-decks  over  hold  No.  2  to 
between-decks  over  the  reserve  coal  bunker.  Abaft  this  partition, 
between  the  sliding  doors,  was  the  hatchway  of  the  reserve  coal  bunker. 
It  was  12  feet  long  athwart  ship,  3  feet  10  inches  wide  fore  and  aft, 
and  16  feet  deep.  It  was  surrounded  with  the  usual  coamings,  about 
5  inches  high.  From  the  side  of  the  sliding  doors  on  the  starboard  side 
to  the  coamings  of  this  hatchway  the  distance  was  18  inches.  Hatch- 
*  way  of  hold  No.  2  was  25  feet  8£  inches  fore  and  aft,  and  12  feet 
wide.  The  hatchways  of  hold  No.  2,  and  of  the  reserve  coal  bunker, 
were  provided  with  hatches  for  the  upper  decks  and  for  the  between- 
decks.  On  the  voyage  from  New  York  coal  was  used  for  the  ship 
from  the  reserve  coal  bunker,  apparently  oarried  through  the  sliding 
doors,  and  when  the  ship  arrived  at  Savannah  this  coal  bunker  was 
about  half  full. 

Second.  The  ship  employed  Beilly  Bros.,  stevedores,  to  prepare  the 
ship  for  cargo,  and  to  stow  cargo;  and  so,  on  the  nineteenth  day  of 
September,  while  the  ship  lay  at  the  wharf,  they  sent  a  gang  of  men 
to  remove  the  coal  from  the  coal  bunker,  and  otherwise  prepared  the 
ship  for  cargo.  This  gang  of  men  found  the  hatches  over  the  hatch- 
ways on  the  upper  deck,  but  the  hatches  between-decks,  of  hold  No.  2, 
and  of  the  reserve  coal  bunker  were  off,  and  the  sliding-doorB  were 
open.  The  men  removed  the  hatch  on  the  upper  decks  over  the  coal 
bunker,  removed  the  coal  through  the  coal-bunker  hatchways  to  an- 
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other  part  of  the  ship,  swept  oat  the  hold  and  prepared  it  for  cargo, 
and  they  left  the  ship  on  the  evening  of  the  19th,  with  regard  to 
hatches  and  hatchways,  as  they  found  it;  that  is,  the  upper-deck 
hatches  on,  the  between-deck  hatches  off,  and  the  sliding  doors  open. 
On  the  morning  of  the  20th,  a  bright,  clear  day,  about  9  o'clock,  the 
stevedores  sent  a  gang,  of  which  James  McGinty  was  "header"  or 
foreman,  to  stow  oargo,  first  in  hold  No.  2.  This  gang  found  the 
hatches  in  the  condition  they  were  left  the  night  previous  by  the  first 
gang  of  men.  They  removed  the  hatches  on  the  upper  deck  over  hold 
No.  2,  and  McGinty  and  his  men  were  sent  down  by  the  stevedore  to 
get  ready  to  stow  cargo.  When  about  three  bales  of  cotton  were  sent 
down,  the  men  called  for  "toms,"  which  are  short  pieces  of  wood  used 
in  stowing  oargo,  and  one  of  the  gang  started  to  go  through  the  slid- 
ing door  in  search  of  this  dunnage,  when  McGinty  said  be  would  get 
the  toms  or  dunnage  for  them.  He  went  through  the  sliding  door,  and 
almost  immediately  either  fell  or  stepped  in  the  coal-bunker  hatch- 
way, falling  about  16  feet,  and  receiving  such  injuries  thereby  that  he 
died  in  about  six  hours.  There  was  no  connection  between  the  two 
stevedore  gangs  of  the  nineteenth  and  twentieth  of  September,  except 
that  each  was  employed  by  the  same  stevedore,  under  the  same  gen- 
eral contract,  to  prepare  ship  for  cargo  and  to  stow  cargo. 

Third.  It  is  usual  and  customary  for  the  ship  to  furnish  toms  or 
dunnage  for  properly  stowing  cargo,  and  it  is  usual  for  the  stevedore's 
men  in  loading  a  ship,  when  such  dunnage  is  not  found  to  hand,  to 
hunt  it  up,  and  to  search  through  the  ship  therefor..  There  was  suffi- 
cient dunnage  aboard  the  ship, — some  in  hold  No.  2,  not,  however,  con- 
sidered of  the  proper  length  and.  kind, — and  there  was  some  dunnage 
between-decks  over  the  coal  bunker,  the  same  being  boards  which 
were  afterwards  used  in  stowing  the  cargo. 

Fourth.  James  McGinty  was  a  longshoreman  engaged  in  that  busi- 
ness 12  or  13  years.  Had  often  been  engaged  in  loading  steam-ships 
with  cotton  in  the  port  of  Savannah,  and  his  usual  earnings  were  six 
dollars  per  day  each  day  that  he  worked,  and  he  was  generally  em- 
ployed. James  McGinty  left  the  libelant,  his  widow,  and  three  minor 
children,  who  were  dependent  upon  him  for  support. 

Fifth.  The  master  of  the  Gladiolus,  on  the  nineteenth  and  twen- 
tieth of  September,  was  on  board  his  ship.  He  knew  of  the  work 
done  by  the  first  gang  on  the  19th,  and  he  was  present  when  McGinty 
with  his  gang  came  to  stow  cargo.  He  had  made  no  previous  ex- 
amination of  the  condition  of  the  hatches  between-decks  and  of  the 
sliding  doors  before  or  at  the  time  McGinty  and  his  gang  arrived, 
and  he  made  no  preparations  to  light  the  holds  for  the  stevedore's 
men.    He  gave  no  orders  to  nor  exercised  any  control  over  them. 

Sixth.  There  was  no  duty  upon  the  part  of  the  master  and  crew  of 
the  Gladiolus  to  look  to  the  hatches  and  preparations  to  receive  the 
the  cargo,  nor  neglect  of  duty  in  leaving  the  doors  open  and  the  hatch- 
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way  uncovered,  through  which  McGinty  entered  and  met  his  in- 
juries. 

Seventh.  The  ship,  for  preparations  to  receive  cargo,  and  in  re- 
ceiving cargo,  was  under  the  control  of  the  stevedore  and  his  respect- 
ive gangs  of  men. 

Eighth.  McGinty  was  negligent  in  entering  the  between-decks  over 
the  coal  bunker  without  first  procuring  sufficient  light,  if  light  was 
necessary. 

Ninth.  If  there  was  negligence  in  not  removing  the  upper-deck 
hatches  over  the  coal  bunker,  it  was  the  negligence  of  the  stevedore 
and  his  gang  when  they  first  came  aboard. 

And  the  court  doth  find,  as  a  conclusion  of  law,  (1)  there  was  no 
negligence  upon  the  part  of  the  ship,  or  its  master  and  crew,  result- 
ing in  the  death  of  McGinty ;  (2)  that  the  libel  ought  to  be  dismissed. 

Considering  the  foregoing  findings  of  law  and  fact,  it  is  ordered, 
adjudged,  and  decreed  that  the  libel  in  the  case  of  Margaret  Mc- 
Ginty against  the  steam-ship  Gladiolus  be,  and  the  same  is  hereby, 
dismissed,  with  costs  of  this  court.  Costs  of  the  district  court  to  re- 
main as  taxed  by  the  judge  thezeof,  to- wit,  to  be  paid  by  claimant. 


1.  Collision  between  Sailing  Vessels—  Lights—  Appeal—  Evidence. 

Where,  in  an  action  arising  out  of  a  collision  between  two  schooners,  the  dis- 
trict judge,  "with  some  hesitation,  arrived  at  the  conclusion  that  the  collision 
must  be  attributed  to  the  omission  to  keep  a  caieful  lookout  on  the  N.  F.,  and 
not  to  a  failure  on  the  part  of  the  K.  A. ,  to  exhibit  the  lights  required  by  law ;" 
and  in  the  circuit  court  the  additional  proof  was  put  in  of  the  master  or  a  third 
vessel,  who  at  the  time  saw  no  light  on  the  R.  A.  when  'she  was  in  such  a 
position  that  one  of  her  lights  ought  to  have  been  seen  by  him,  if  it  had  been ' 
a  proper  light, — on  this  evidence  the  district  court  decree  was  reversed. 

2.  Same — Case  Stated. 

On  the  night  of  February  6,  1884,  a  collision  occurred  on  the  high  seas  be- 
tween two  schooners,  the  N.  F.  and  the  R.  A.  The  wind  was  from  S.  W.  to 
S.  S.  W  The  N.  F.  had  her  proper  regulation  lights  set  and  brightly  burning, 
and  was  sailing  N.  by  W.  The  R.  A.,  which  was  close-hauled  on  the  star- 
board tack,  was  seen  from  the  N.  F.  when  about  half  a  mile  off,  but  her  green 
light,  which  she  should  have  shown,  was  not  visible,  and  her  course  could  not 
be  then  determined.  She  was  watched,  however,  and  as  soon  as  her  course 
could  be  determined,  the  helm  of  the  N.  F.  was  put  hard  up  and  her  mlzzen- 
peak  dropped,  but  the  vessels  were  then  so  near  that  a  collision  ensued.  The 
green  light  of  the  R.  A.  was  not  properly  and  brightly  burning.  She  held  her 
course  till  just  before  the  collision,  and  then  attempted  to  alter  it,  but  too  late. 
Held.  That  the  R.  A.  was  in  fault  in  not  having  a  green  light,  such  as  was  re- 
quired by  law;  that  it  was  the  duly  of  the  N.  F.  to  avoid  the  R.  A.,  but  she 
was  relieved  from  this  duty  by  the  failure  of  the  R.  A.  to  exhibit  any  light 
which  those  on  the  N.  F.  could  see  before  the  collision ;  and  their  ignorance 

1  Reported  by  R.  D.  A  Wylljrs  Benedict,  of  tfce  New  York  bar. 


The  Royal  AbchV 


{Circuit  Court,  E.  D.  New  York.   June  12, 18*  84.) 


458 


FSDBBAL  REFOBTUL 


of  the  course  of  the  R.  A.,  until  it  was  too  late  for  the  N.  F.  to  do  anything  to 
avoid  the  collision,  was  excusable,  and  was  produced  by  such  fault  of  the  R. 
A.;  that  the  R.  A.  was  solely  in  fault,  and  must  be  held  liable  for  the  collision. 

In  Admiralty.  ' 
In  this  case,  which  came  before  the  circuit  court  by  appeal  from  a 
decree  of  the  district  court,  the  circuit  court  found  the  following  facts: 

(1)  Shortly  after  4  o'clock  on  the  morning  of  the  sixth  of  February,  1884, 
a  collision  occurred  between  the  schooner  Nellie  Floyd  and  the  schooner  Royal 
Arch,  by  which  both  vessels  were  seriously  damaged.  The  former  was  bound 
from  Georgetown,  South  Carolina,  to  New  York;  the  latter  from  Wiscasset, 
Maine,  to  Baltimore,  Maryland.  The  collision  took  place  on  the  Atlantic 
ocean,  at  a  point  about  S.  S.  E.  from  the  Navesink  Highlands,  off  the  coast  of 
New  Jersey. 

(2)  At  the  time  the  night  was  dark,  and  the  weather  was  somewhat  hazy, 
but  lights  of  vessels  could  be  seen  at  a  considerable  distance  off,  and  if  of  the 
character  required  by  law,  and  capable  of  being  seen  on  a  dark  night  with  a 
clear  atmosphere  at  a  distance  required  by  law,  could  be  seen  at  the  time  in 
question,  by  proper  observers,  at  a  sufficient  distance  off  to  enable  a  collision 
to  be  avoided  by  them.  The  wind  was  from  S.  W.  to  S.  S.  W.,  blowing  a  fresh 
breeze.  Previous  to  and  at  the  time  of  the  collision,  the  Nellie  Floyd  had  her 
regulation  side  lights  properly  set  and  brightly  burning,  and  a  competent  and 
vigilant  lookout  properly  stationed  and  faithfully  attending  to  his  duties.  She 
was  sailing  free,  on  her  port  tack,  at  a  speed  of  about  six  or  seven  miles  an  hour. 
For  about  an  hour  before  the  collision  she  had  been  steering  by  compass  N.  by 
W.  The  Royal  Arch  was  sailing  close-hauled  on  her  starboard  tacks,  at  a  speed 
of  from  three  to  four  miles  an  hour. 

(3)  The  Royal  Arch  was  first  discovered  by  the  Nellie  Floyd  when  distant 
about  half  a  mile,  bearing  off  the  Nellie  Floyd's  port  bow.  Although  the 
Royal  Arch  had  her  regulation  lights  set  and  burning,  her  green  light  on  her 
starboard  side,  (which  was  the  light  which  would  have  been  visible  to  those 
on  the  Nellie  Floyd  if  it  had  been  of  the  character  required  by  law,  and  capa- 
ble of  being  seen  on  a  dark  night,  with  a  clear  atmosphere,  at  the  distance 
required  by  law,  and  which  could  have  been  seen  at  the  time  by  those  on  board 
of  the  Nellie  Floyd  if  it  had  been  of  the  character  required  by  law,  and  capable 
of  being  seen  on  a  dark  night,  with  a  clear  atmosphere,  at  the  distance  re- 
quired by  law,)  was  not  seen  by  those  on  board  the  Nellie  Floyd,  although 
they  were  vigilant  and  attentive  to  their  duty  in  looking  out  for  vessels  and 
lights,  for  the  reason  that  such  green  light  of  the  Royal  Arch  was  not  of  the 
character  required  bylaw,  and  was  not  capable  of  being  seen  on  a  dark  night, 
with  a  clear  atmosphere,  at  the  distance  required  by  law,  and  was  not  of  such 
a  character  as  to  brightness  that  it  could  have  been  seen  at  the  time  by  those 
on  board  of  the  Nellie  Floyd  in  season  for  them  to  avoid  a  collision.  Those 
on  the  Nellie  Floyd  were  vigilant  and  attentive  to  their  duty;  but  not  seeing 
any  lights  on  the  Royal  Arch,  saw  nothing  of  her  till  they  saw  her  sails,  and 
then  were  unable  to  determine  what  course  the  Royal  Arch  was  on,  and  she 
was  reported  by  the  lookout  as  a  sail  on  the  weather  bow.  From  the  time 
she  was  first  discovered  and  reported  to  the  time  of  the  collision  she  was  con* 
tinually  watched  from  the  Nellie  Floyd,  the  master  of  the  latter  using  his 
glasses. 

(4)  As  soon  as  the  course  of  the  Royal  Arch  could  be  determined,  the  helm 
of  the  Nellie  Floyd  was  put  hard  up  and  her  mizzen-peak  was  dropped,  and 
although  she  fell  off,  still  the  vessels  were  so  close  to  each  other  that  the 
Nellie  Floyd  could  not  avoid  the  collision. 

(5)  At  no  time  after  the  Royal  Arch  was  first  discovered  from  the  Nellie 
Floyd  were  any  side  lights  or  any  other  light  upon  the  Royal  Arch  visible  to 
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or  capable  of  being  seen  by  those  on  board  of  the  Nellie  Floyd,  and  the  latter 
were,  both  prior  to  that  time  and  during  all  that  time,  exercising  proper  vig- 
ilance, watchfulness,  and  attention  in  looking  for  some  light  upon  the  Royal 
Arch  down  to  the  time  of  the  collision. 

(6)  The  red  light  of  the  Nellie  Floyd  was  seen  from  the  Royal  Arch  three- 
quarters  of  a  mile  off,  about  three  points  off  her  'starboard  bow.  Nothing 
was  done  on  board  the  Royal  Arch  to  avoid  a  collision  until  it  was  too  late, 
although  the  courses  of  the  vessels  were  such,  if  continued,  as  to  render  a 
collision  inevitable.  After  the  red  light  of  the  Nellie  Floyd  was  discovered 
from  the  Royal  Arch,  there  was  time  enough  before  the  collision  for  the 
Royal  Arch  to  change  her  course,  and  avoid  a  collision,  by  putting  her  helm 
hard  down,  provided  the  Nellie  Floyd  should  keep  her  course.  The  Royal 
Arch* kept  her  course  until  just  before  the  collision,  when  she  attempted  to 
alter  it  so  as  to  avoid  a  collision,  but  there  was  then  not  sufficient  time  for 
her  to  make  a  successful  change. 

And  on  the  foregoing  facts  the  circuit  court  found  the  following 
conclusions  of  law : 

(1)  The  Royal  Arch  was  improperly  navigated,  in  that  she  did  not  have  her 
regulation  side  lights,  and  especially  her  green  light,  properly  and  brightly 
burning,  and  for  that  reason  she  was  the  sole  culpable  cause  of  the  collision. 
It  was  her  duty  to  keep  her  course,  as  she  did,  on  seeing  the  red  light  of  the 
Nellie  Floyd.  It  was  the  duty  of  the  Nellie  Floyd  to  avoid  the  Royal  Arch, 
but  she  was  relieved  from  such  duty  by  the  failure  of  the  Royal  Arch  to  ex- 
hibit any  light  which  those  on  the  Nellie  Floyd  could  see  before  the  collision; 
and  their  ignorance  of  the  course  of  the  Royal  Arch,  until  it  was  too  late  for 
the  Nellie  Floyd  to  do  anything  to  avoid  the  collision,  was  excusable,  and  was 
produced  by  such  fault  of  the  Royal  Arch.  (2]  The  Nellie  Floyd  was,  in 
every  respect,  properly  and  carefully  navigated,  and  in  nowise  caused,  or 
tended  to  cause,  the  collision.  (3)  The  decree  of  the  district  court  must  be 
reversed,  and  a  decree  be  entered  for  libelants,  for  their  damages,  with  inter- 
est, and  their  costs  in  the  district  court  and  in  this  court;  such  damages  to 
be  ascertained  by  a  reference  in  this  court. 

Owen  &  Gray,  for  the  Nellie  Floyd. 

Goodrich,  Deady  <Ss  Piatt,  for  the  Royal  Arch. 

Accompanying  the  foregoing  findings  was  the  following  opinion: 

Blatchford,  Justice.  The  district  judge,  in  his  opinion,1  states  that 
after  a  careful  examination  of  the  testimony,  and  with  some  hesita- 
tion, he  has  arrived  at  the  conclusion  that  the  collision  was  attribut- 
able "to  the  omission  to  keep  a  careful  lookout  on  the  Nellie  Floyd, 
and  not  a  failure  on  the  part  of  the  Royal  Arch  to  exhibit  the  lights 
required  by  law."  The  testimony  was,  none  of  it,  taken  in  court 
before  the  judge,  but  all  of  it  by  deposition  out  of  court.  In  this  court 
there  has  been  added  to  the  proof  for  the  libelants  the  deposition  of 
the  master  of  a  vessel  which  was  sailing  on  the  same  course  with  the 
Nellie  Floyd  at  the  time,  and  just  behind  her;  and  who,  though  using 

*The  opinion  of  the  district  court  was  as  follows,  (filed  March  1, 1884:) 

Benedict,  J.  After  a  careful  examination  of  the  testimony,  and  with  some  hes- 
itation, I  have  arrived  at  the  conclusion  that  the  collision  in  question  must  be  at- 
tributed to  the  omission  to  keep  a  careful  lookout  on  the  Nellie  Floyd,  and  not  to 
a  failure  on  the  part  of  the  Royal  Arch  to  exhibit  the  lights  required  by  law.  The 
libel  against  the  Royal  Arch  must  therefore  be  dismissed,  and  the  libel  against  the 
Nellie  Floyd  sustained.   The  prevailing  party  must  recover  his  costs. 
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bis  opera-glass,  saw  no  light  on  the  Royal  Arch,  when  the  latter  was 
approaching  in  such  a  position  that  her  green  light  ought  to  have 
been  seen  by  him,  as  well  as  from  the  Nellie  Floyd,  if  it  had  been  a 
proper  light.    On  the  whole  evidence,  I  must  pronounce  for  the  Nellie 


Boston  &  Savannah  Steam- Ship  Co.  v.  Brown  and  others. 
Fauobtt,  Adm'r,  v.  Boston  &  Savannah  Steam-Ship  Co. 


1.  Limitation  of  Liability  of  Ship-Owners  —  Rev.  St.  ♦  4283— Personal,  In- 

jury  and  loss  of  llfe. 

Section  4283  of  the  Revised  Statutes,  limiting  the  liability  of  ship-owners  for 
any  loss  or  damage  occasioned  or  incurred  without  the  privity  or  knowledge 
of  Buch  owners  to  the  amount  of  the  interest  of  such  owners  in  the  vessel  and 
her  freight,  extends  as  well  to  claims  for  personal  injuries  suffered  by  passen- 
gers, and  for  loss  of  life  of  passengers,  whether  arising  under  the  general  law 
of  admiralty,  or  under  federal  or  state  statutes,  as  to  claims  for  embezzlement, 
loss,  or  destruction  of  property,  goods,  and  merchandise. 

2.  Same— Stay  of  Suits  for  Damages. 

Pending  a  determination  of  the  question  of  such  liability  under  section  4283 
of  the  Revised  Statutes,  the  prosecution  of  suits  for  damages  against  tbe  own- 
ers, whether  in  the  court  where  such  proceedings  are  pending  or  in  the  state 
courts,  will  be  stayed. 

3.  Same— Insurance  on  Vessel  and  Freight—  Surrender  to  Claimants. 

Insurance  effected  by  the  owners  on  the  vessel  and  her  freight  is  not  an  "in- 
terest in  such  vessel  and  freight"  which  they  are  bound  to  surrender  for  the 
benefit  of  the  claimants,  within  the  meaning  of  Rev.  St.  {  4285. 

In  Admiralty. 

These  oases  were  heard  together,  as  involving  the  same  questions 
of  law,  arising  out  of  the  stranding  and  sinking  of  the  steam-ship 
City  of  Columbus  off  Gay  Head,  Martha's  Vineyard,  January  18, 1884. 
After  the  loss  of  the  steam-ship,  the  Boston  &  Savannah  Steam-ship 
Company,  as  owner  thereof,  filed  in  this  court,  February  18,  1884,  a 
libel  to  limit  its  liability  under  Rev.  St.  §  4263,  claiming  limit- 
ation for  all  losses  to  the  value  of  its  interest  in  the  vessel  and  pend- 
ing freight  after  the  loss.  Upon  this  libel,  appraisal  of  the  value  of 
such  interest  in  vessel  and  freight  was  ordered  and  had,  and  there- 
upon„tbe  company  gave  proper  stipulation  to  pay  the  amount  into 
court  whenever  ordered,  as  provided  by  admiralty  rule  54.  The  court 
then  issued  a  monition  to  "all  persons  claiming  damages  for  any  loss 
of  life  or  property,  or  destruction,  damages,  or  injury,  by  reason  of, 
or  caused  by,  or  arising  out  of,  said  striking  on  the  rooks,  stranding. 


Floyd. 


The  City  op  Columbus. 


Bbown  v.  Same. 


(DUtrict  Oouri,  D:  Uauadhu$ett$.   December  3, 1884.) 


THE  CITY  OF  COLUMBUS. 
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and  sinking,  as  aforesaid,"  to  appear  before  this  court,  on  the  first 
day  of  July,  1884,  and  make  due  proof  of  their  respective  claims  in 
the  premises.  Service  of  this  monition  was  made  as  required,  and 
the  court,  on  March  4th,  on  application  of  said  company,  made  an 
order  restraining  "the  further  prosecution  of  all  and  any  suit  or  suits 
against  said  company,  in  respect  of  any  such  claim  or  claims  for  any 
loss,  destruction,  damage,  or  injury  by  reason  of,  or  caused  by,  or 
arising  out  of,  the  loss,  damages,  and  acts  in  said  libel  or  petition  set 
forth."  Various  claimants  filed  exceptions  to  the  libel  for  limita- 
tion, claiming  that  the  limitation  of  liability  claimed  was,  under  the 
act  of  congress,  limited  to  loss  of  property,  and  did  not  extend  to  loss 
of  life  or  personal  injuries.  They  also  filed  motions  that  all  insur- 
ance money  paid  on  account  of  the  loss  of  said  steam-ship  should  be 
ordered  to  be  paid  into  court  and  appropriated  to  payment  of  claims 
of  loss,  as  part  of  the  interest  of  the  owner  in  said  steam-ship.  Claim- 
ants also  filed  separate  libels  in  admiralty  against  the  company,  to 
recover  for  loss  of  life  and  personal  injuries.  To  these  libels  the  com- 
pany filed  exceptions,  claiming  that  such  losses  were  within  the  lim- 
itation of  liability,  and  that  the  court  had  no  jurisdiction  to  entertain 
separate  suits  while  the  proceedings  for  limitation  under  the  libel  of 
the  company  were  pending. 

F.  Goodwin  and  E.  P.  Carver,  for  claimants. 

C.  T.  Russell  and  C.  T.  Russell,  Jr.,  for  Boston  &  Savannah  Steam- 
ship  Company. 

Nelson,  J.  1.  Section  4283,  Rev.  St.,  limiting  the  iiability  of  ship- 
owners for  any  loss  or  damage  occasioned  or  incurred  without  the 
privity  or  knowledge  of  such  owners,  to  the  amount  or  value  of  the 
interest  of  such  owners  in  the  vessel  and  her  freight  then  pending, 
extends  as  well  to  claims  for  personal  injuries  suffered  by  passengers, 
and  for  loss  of  life  of  passengers,  whether  arising  under  the  general 
law  of  the  admiralty  or  under  federal  or  state  statutes,  as  to  claims 
for  embezzlement,  loss  or  destruction  of  property,  godds,  and  mer- 
chandise. 

2.  The  question  whether  the  owners  of  the  steam-ship  City  of  Co- 
lumbus are  liable  at  all  for  the  consequences  of  the  stranding  and 
sinking  of  that  steam-ship,  and,  if  liable,  whether  their  liability  is  to  be 
limited  to  the  value  of  the  vessel  and  her  pending  freight,  must  be 
determined  in  the  proceedings  instituted  by  the  owners,  and  now 
pending  in  this  court,  to  obtain  the  benefit  of  the  statute  of  limita- 
tions. In  the  mean  time,  the  further  prosecution  against  the  owners 
of  suits  for  damages  growing  out  of  the  disaster,  whether  in  this 
court  or  the  courts  of  the  state,  must  be  stayed. 

3.  Insurance  effected  by  the  owners  on  the  steam-ship  and  her 
freight  is  not  an  "interest  in  such  vessel  and  freight"  which  they  are 
bound  to  surrender  for  the  benefit  of  the  claimants,  within  the  mean- 
ing of  Rev.  St.  §  4285. 

Ordered  accordingly. 


462 


FEDERAL  REPORTER. 


The  Perseverance.4 


(Dittriet  Court,  B.  D.  Nwo  York.   March  21  and  April  1,  1884.) 

1.  Admiralty— Marshal's  Fees— Custody  Febb— Rev.  St.  fk  829. 

Section  829  of  the  Revised  Statutes  does  not  fix  $2.50  per  day  as  an  absolute 
limit  of  the  charges  taxable  by  the  marshal  for  expenses  incurred  by  reason  of 
his  custody  of  property  attached  in  admiralty  cases. 
\  Same— Protecting  Property  against  River  Thieves. 

If  it  is  necessary  for  the  marshal  to  maintain  possession  and  care  of  property 
in  different  places  at  the  same  time,  and  also  to  protect  it  from  an  unusual  and 
serious  danger,  such  as  loss  by  depredations  of  river  thieves,  there  is  nothing 
in  section  829  to  limit  the  marshal's  expenditure  to  $2.50  a  day. 

3.  Same — Expense  of  Watchmen. 

But  he  cannot  charge  $5  a  day  on  the  ground  that  he  paid  a  watchman  $2.50 
for  watching  the  property  in  the  day-time,  and  another  watchman  $2.50  for 
watching  the  same  property,  at  the  same  place,  in  the  night-time. 

4.  Same — Extra  Men — Defense  of  Property  against  Collector  of  Customs. 

Charges,  incurred  by  the  marshal  for  extra  men  employed  to  prevent  the  col* 
lector  of  customs  from  taking  the  property  by  force  out  of  the  marshal's  cus- 
tody, were  disallowed. 

In  Admiralty. 

Sidney  Chubb,  for  claimants. 

Benedict,  Toft  <ft  Benedict,  for  libelants. 

Goodrich,  Deady  A  Piatt,  for  the  marshal. 

Benedict,  J.  Section  829  of  the  Revised  Statutes  does  not,  in  my 
opinion,  fix  $2.50  per  day  as  an  absolute  limit  of  the  charges  taxable 
by  the  marshal  for  expenses  incurred  by  reason  of  his  custody  of 
property  attached  in  admiralty  cases.  In  the  case  of  The  F.  Mer- 
win,  10  Ben.  407,  it  is  said  by  Judge  Choate  that  there  may  be  cases 
where  the  marshal,  as  actual  custodian  of  a  vessel,  is  bound  to  pro- 
tect the  vessel  from  danger,  and  may  tax  the  reasonable  expenses 
incurred  in  protecting  it,  in  his  costs,  as  a  necessary  disbursement. 
To  this  I  agree ;  and  I  am  of  the  opinion  that  section  829  does  not 
limit  the  marshal  to  $2.50  a  day  in  the  present  case,  where,  as  I 
understand,  the  process  ran  against  a  vessel  partly  burned,  laden 
with  a  cargo  of  jute,  partly  burned,  and  some  still  on  fire,  and  where 
it  was  necessary  to  remove  the  cargo  from  the  vessel  and  store  it  in 
two  different  places,  whereby  the  marshal  became  bound  to  keep  the 
vessel  at  one  place,  part  of  the  cargo  at  another  place,  and  part  of 
the  cargo  at  still  another  place,  and  where  all  the  property  was  in 
unusual  danger  of  loss  by  the  depredations  of  river  thieves.  If  the 
cargo  could  not  be  allowed  to  remain  in  the  vessel,  but  was  of  neces- 
sity removed  and  kept  in  places  of  storage  distinct  from  each  other 
and  from  the  vessel,  and  the  marshal  was,  therefore,  obliged  to 
maintain  possession  and  care  of  property  in  three  different  places  at 
the  same  time,  and  in  addition  to  keeping  it,  obliged  to  protect  it 

1  Reported  by  R.  D.  and  Wyllys  Benedict,  of  the  New  York  bar. 
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from  an  unusual  and  serious  danger,  I  find  nothing  in  section  829 
that  will  limit  the  marshal's  expenditure  to  f  2.50  a  day. 

As  the  facts  of  this  case  do  not  very  fully  appear,  I  shall  send  the 
bill  back  to  be  retaxed  by  the  clerk  in  accordance  with  the  view  above 
expressed,  and  give  any  party  interested  liberty  to  show  the  actual 
amount  of  expense  incurred  by  the  marshal  in  keeping,  and  also  in 
preserving,  the  property  from  danger.  As  several  processes  against 
the  same  property  were  in  the  marshal's  hands  at  the  same  time,  I 
suppose  the  marshal's  disbursements  will  be  divided  among  the  vari- 
ous libelants,  and  therefore  all  the  libelants  must  have  notice  of  the 
retaxation  of  the  costs. 

Benedict,  J.  The  testimony  in  regard  to  the  disputed  items  in 
the  marshal's  bill  is  vague.  As  I  understand  it  he  has  sought  to 
charge  $5  per  day  for  expenses  incurred  in  keeping  the  property 
seized,  upon  the  ground  that  he  paid  one  watchman  $2.50  for  watch- 
ing the  property  in  the  day-time  and  another  watchman  $2.50  for 
watching  the  same  property,  at  the  same  place,  in  the  night-time. 
The  statute  will  not  permit  this,  and  the  clerk's  allowance  of  more 
than  $2.50  per  day  is  therefore  overruled.  The  rejection  by  the  clerk 
of  the  charges  incurred  to  prevent  the  collector  of  customs  from  tak- 
ing the  property  from  the  marshal  by  force  must,  upon  the  testi- 
mony as  it  stands,  be  affirmed.  It  may  be,  however,  that  all  the 
facts  have  not  been  brought  out  in  the  affidavits  submitted  to  the 
clerk;  and  as  it  appears  that  the  marshal  has,  in  fact  and  in  good 
faith,  paid  the  amount  charged  in  his  bill  for  expenses,  leave  is  given 
him)  if  he  desires,  to  present  additional  testimony,  and  to  have, the 
bill  retaxed  before  the  clerk  upon  such  additional  testimony  in  regard 
to  the  items  now  disallowed. 


General  Average— Spabs,  Rigging,  Etc.,  Cut  Away  to  Save  Vessei^— Liabil- 
ity OF  OWNERS  OF  CARGO. 

The  owners  of  a  cargo  are  liable  to  contribute  in  general  average  for  masts, 
spars,  rigging,  etc.,  cut  away  for  the  purpose  of  saving  the  vessel  and  cargo; 
the  value  of  the  material,  in  adjusting  the  loss,  to  be  estimated  as  if  it  had  been 
recovered  from  the  sea  and  stowed  in  safety  on  board  the  vessel. 

In  Admiralty. 

This  was  a  libel  in  admiralty  to  recover  a  general  average  contri- 
bution by  the  owners  of  the  brig  Mary  Gibbs  against  the  respondent, 


The  Mart  Gibbs. 


6 wan  and  others  v.  Standard  Sugar  Eeftnbry. 


{District  Court,  D.  Maasachvsetta.   December  4,  1884.) 
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as  owner  of  the  cargo.  The  libelant  claimed  that  while  said  brig 
was  on  a  voyage  from  Sagna  la  Grande  to  Boston,  with  a  cargo  of 
sugar  for  the  respondent,  she  was,  on  Marih  28,  1883,  struck  by  a 
gale  which  carried  overboard  her  jib-boom,  part  of  the  mainmast, 
foretop-mast,  with  all  the  spars,  blocks,  rigging,  and  sails  attached, 
which,  falling  along-side  the  vessel,  were  held  by  the  running  and 
standing  rigging,  and  began  to  beat  heavily  against  the  bottom  and 
sides  of  the  vessel,  threatening  to  make  a  hole  in  the  hull,  and  sink 
brig  and  cargo.  The  master  thereupon,  to  save  vessel  and  cargo, 
cut  away  these  spars  and  rigging,  and  sails  attached,  and  set  them 
adrift,  so  that  they  were  totally  lost.  The  owners  now  claim  to  re- 
cover the  value  of  these  spars,  sails,  rigging,  etc.,  so  out  adrift,  in 
general  average.  The  respondent  denied  that  cutting  adrift  such 
floating  and  wrecked  spars  and  material  was  a  general  average  sacri- 
fice ;  and,  if  it  was  such  a  general  average  sacrifice,  the  respondent 
claimed  they  should  be  allowed  for  in  general  average  only,  at  their 
value  in  their  condition  and  position  at  the  moment  they  were  cut 
adrift. 

F.  C.  Dodge  d-  Sons,  for  libelants. 

Cm  T.  Russell  and  C.  T.  Russell,  Jr.,  for  respondent. 

Nelson,  J.  The  Standard  Sugar  Refinery,  as  owners  of  the  cargo 
of  sugar  on  board  the  brig  Mary  Gibbs,  is  liable  to  contribute  in  gen- 
eral average  for  the  material  composing  the  wreck  cut  away  for  the 
purpose  of  saving  the  vessel  and  cargo;  the  value  of  the  material,  in 
adjusting  the  loss,  to  be  estimated  as  if  it  had  been  recovered  from 
the  sea  and  stowed  in  safety  on  board  the  vessel. 

Interlocutory  decree  for  libelant. 
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Hambleton  v.  Duham  and  others. 
(OireuU  Court,  D.  California.   December  8, 1884.) 

1.  Removal  of  Cause— Case  Arising  under  Laws  of  United  States— Peti- 

tion. 

The  petition  must  set  out  the  facts,  and  question  arising  thereon,  so  that  the- 
coart  can  determine  the  question  of  jurisdiction,  when  it  is  sought  to  remove  a 
case  to  a  federal  court  on  the  ground  that  it  arises,  under  a  law  of  the  United 
States. 

2.  Same — Construction  of  Law— Act  1875,  \  2. 

Unless  a  case  arises  out  of  a  controversy  as  to  the  effect  or  operation  of  a 
provision  in  a  law  of  the  United  States,  as  shown  by  the  facts  alleged,  it  cannot 
be  removed  under  the  second  section  of  the  act  of  1875. 

3.  Same — Facts  Stated  on  Information  and  Belief. 

Semble,  that  a  statement  of  jurisdictional  facts  on  information  and  belief  will 
not  be  sufficient. 

Motion  to  Remand. 
B.  Clark,  for  motion. 

J.  JS.  Craddock,  J.  Lambert,  and  W.  C.  Belcher,  contra. 

Sawyer,  J.  The  jurisdictional  facts  attempted  to  be  alleged  are 
stated  in  the  form  held  to  be  insufficient  in  Wolff  v.  Archibald,  14 
Fed.  Ebp.  369:  "as  defendants  are  informed  and  believe."'  The 
court  there  held  that  jurisdictional  facts  must  be  positively  alleged. 
On  this  point  the  sufficiency  of  the  petition  is,  at  least,  doubtful.  But, 
whether  that  ruling  be  correct  or  not,  the  allegations  are  insufficient, 
because  they  do  not  state  facts  showing  that  any  particular  disputed 
question  of  construction  of  the  statute  will  arise,  or  how  it  will  arise, 
so  that  the  court  can  determine  for  itself,  from  the  facts,  that  the 
decision  will  turn  upon  a  disputed  construction  of  the  statute.  On 
this  point  only  the  conclusion  of  the  petitioner  is  stated.  For  all 
that  appears,  from  the  facts  stated,  the  case  may  be  determined  en- 
tirely upon  a  'disputed  question  of  fact;  as,  whether  the  land  is,  in 
fact,  swamp  land  or  upland  or  some  other  question  of  fact.  The 
petition  is  insufficient  in  this  particular,  under  the  decision  in  Traf- 
ton  v.  Nougues,  4  Sawy.  179;  Dowell  v.  Oriswold,  5  Sawy.  39;  Gold. 
Washing  Co.  v.  Keyes,  96  U.  S.  199. 

Cause  remanded  to  the  state  court,  with  costs. 
v.22p,no.9 — 80 
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Rbyb  Manuf'g  Go.  and  others  v.  Kimpel  and  others.1 

(Oirouit  Court,  B.  D.  Missouri.   December  1,  1884.) 

JuRifiDTCTipir— Mortgage — General  Assignment. 

Where  a  state  court  has  full  control  of  mortgaged  property  under  a  general 
assignment,  a  federal  court  will  not  entertain  a  bill  asking  to  have  the  mort- 
gage declared  to  be  for  the  benefit  of  all  the  mortgagor's  creditors. 

In  Equity.    Demurrer  to  plea. 

The  complainants  are  creditors  of  John  Kimpel.  As  such,  they 
file  their  bill,  and  state  that  said  Kimpel,  while  insolvent,  mortgaged 
all  his  personal  property  in  St.  Louis^and  Kansas  City  to  one  Fred- 
erick Vaugh,  (now  deceased,)  and  subsequently  made  a  general  as- 
signment, for  the  benefit  of  his  creditors,  to  one  Henry  Zeigenheim; 
and  complainants  pray  that  said  mortgage  be  declared  to  be  for  the 
benefit  of  all  said  Kim  pel's  creditors.  The  administrator  of  said 
Vaugh,  who  is  a  party  defendant,  has  filed  a  plea  to  the  jurisdiction 
of  this  court,  on  the  ground  that  all  of  said  Kimpel's  property  is  now 
being  administered  upon  by  said  assignee  under  the  orders  of  the  St. 
Louis  circuit  court,  and  states  that  complainants  have  proved  up  their 
claims  before  said  assignee,  and  that  certain  allowances  have  been 
made  them;  tbatsaid  administrator  has  filed  a  petition  in  said  court 
claiming,  by  virtue  of  said  mortgage,  to  have  an  interest  in  the  prop- 
erty therein  described;  that  said  court  has  ordered  said  mortgaged 
property  sold  free  and  clear  of  all  claims  and  demands  of  said  admin- 
istrator, but  reserving  to  him  the  same  right  to  prefer  such  claims 
against  the  proceeds  realized  from  such  sale  as  he  had  against  said 
property;  that  said  property  has  been  sold;  that  the  proceeds  are 
now  held  subject  to  the  order  of  said  court;  and  that  said  court  has 
full  custody,  cognizance,  power,  and  authority  of  and  in  said  estate, 
and  power  to  decide  upon  the  rights  of  all  parties  claiming  in  the 
premises. 

Mills  de  Filter  aft,  Gilbert  Elliot,  and  Geo.  R.  Lockwood,  for  com- 
plainants. 

Rudolph  Schulenburg,  for  Julius  C.  Hartman,  administrator  of  Fred- 
erick Vaugh. 

Treat,  J.  There  seems  to  be  some  misunderstanding  at  the  bar 
concerning  the  rulings  made  during  this  and  a  former  term  with  re- 
spect to  mortgages,  and  deeds  of  trust  to  secure  indebtedness ;  and 
also  concerning  partial  and  general  assignments  under  the  Missouri 
statutes.  The  bill  sets  out  a  mortgage,  and  not  an  assignment;  tbe 
right  of  redemption  being  in  the  mortgagor.  Whether  under  proper 
allegations  and  proofs  such  a  mortgage  could  be  held  to  operate  as  a 
general  assignment  for  the  benefit  of  all  creditors,  it  is  unnecessary 
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to  discuss.  It  must  suffice  that  the  plea  avers  that  the  entire  property 
covered  by  said  mortgage,  and  a  subsequent  general  assignment,  is  now 
in  the  custody  of  a  state  circuit  court,  and  is  in  the  course  of  admin- 
istration by  it.  The  case  of  Taylor  v.  Carryl,  20  How.  583,  seems 
to  be  conclusive  on  the  point.  True,  the  doctrine  announced  in  that 
case  was  brought  into  apparent  doubt  in  the  case  of  Payne  v.  Hook, 
7  Wall.  425,  which  latter  case  was  so  far  modified  by  the  subsequent 
rulings  of  the  United  States  supreme  court  in  the  same  case  of  Hook 
v.  Payne,  14  Wall.  252,  as  practically  to  leave  the  prior  doctrine, 
which  is  more  in  accord  with  our  systems  of  jurisprudence,  undis- 
turbed. Inasmuch-  as  the  state  circuit  court  has  full  control  of  the 
property  and  funds  involved,  and  is  administering  the  same  through 
its  duly-qualified  officer,  not  only  comity,  but  sound  principles  of  law, 
require  that  there  should  be  no  such  conflicts  of  jurisdiction  as  are 
sought  in  this  case. 
Demurrer  overruled,  and  bill  dismissed. 


In  re  Strauss  v.  Meyer  and  others.1 

[Circuit  Court,  E.  D.  Miuouri.   December  3,  1884.) 

Equity  Practice — Coots — Attorney's  Fee. 

No  attorney's  fees  for  the  examination  of  witnesses,  called  before  a  master 
or  speeial  examiner,  are  taxable  as  costs. 

In  Equity. 

Suit  for  the  infringement  of  a  patent.  Motion  to  retax  costs  be- 
cause of  the  allowance  of  an  attorney's  fee  of  $2.50  for  each  witness 
examined  before  the  examiner  appointed  herein  to  take  testimony 
prior  to  the  granting  of  a  preliminary  injunction,  and  for  each  wit- 
ness examined  before  the  master  appointed  to  ascertain  the  damages 
sustained  by  the  complainant,  and  the  profits  made  by  the  defendant 
from  the  infringement  complained  of. 

S.  Obermeyer  and  Taylor  <&  Pollard,  for  plaintiff. 

Lee  <6  Chandler,  for  defendants. 

Treat,  J.  The  party  is  not  entitled  to  counsel  fees  for  witnesses 
called  before  the  master,  and  I  doubt  whether  he  is  entitled  to  fees 
for  witnesses  called  before  the  special  examiner.  Testimony  taken 
before  a  special  examiner  is  not  in  the  nature  of  depositions  taken  at 
different  places  where  a  party  may  be  compelled  to  go,  and  I  will 
allow  nothing  of  the  kind.  I  think  it  is  outside  of  the  fee-bill,  and 
outside  of  the  reason  of  it.  The  party  has  to  appear  and  conduct 
the  case  before  the  special  examiner  who  is  appointed  therefor,  and 
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to  charge  fees  for  the  witnesses  called  before  the  special  examiner  is 
outside  of  the  rule  of  taking  depositions.  If  such  depositions  were 
taken  elsewhere  than  before  the  special  examiner,  then  you  are  enti- 
tled to  $2.50  for  each  witness. 


1.  Suit  to  Reform  a  Contract. 

In  a  suit  to  reform  a  written  instrument  It  must  be  shown  that  the  mistake 
is  mutual ;  and  therefore  it  must  appear  from  the  allegations  of  the  bill  what 
the  agreement  of  the  parlies  was,  and  wherein  the  writing  fails  to  embody  it. 

2.  Fire  Insurance — Policy — Mistake — Reformation. 

A  bill  brought  to  reform  a  policy  of  insurance  stated  that  the  several  owners 
of  a  certain  warehouse  applied  to  the  defendant  for  insurance  against  fire  on 
their  interests  in  said  property,  with  loss,  if  any,  payable  to  one  of  them ;  and 
that  "thereupon"  the  defendant  issued  its  policy  on  the  interest  of  that  one 
alone,  instead  of  all.  Held,  on  demurrer  to  the  bill  for  want  of  equity,  that  it 
did  not  appear  that  the  defendant  ever  agreed  to  insure  the  interest  of  but  the 
one  of  the  owners,  and  therefore  it  was  not  shown  that  the  mistake  was  mutual. 

Suit  to  Reform  a  Policy  of  Insurance. 

George  H.  Williams,  for  plaintiff,  and  the  latter  in  propria  persona. 
Paul  K.  Deady,  for  defendant. 

Deady,  J.  This  suit  is  brought  to  reform  a  policy  of  insurance  is- 
sued by  the  defendant  on  July  31,  1883,  whereby  it  undertook  to  in- 
demnify Theo.  H.  Liebe  against  loss  by  fire,  for  the  period  of  one  year 
from  the  date  thereof,  of  his  interest,  not  exceeding  $4,000  in  value, 
in  a  two-story  frame  building,  then  in  oourse  of  construction  and  to 
be  occupied  as  a  grain  warehouse,  and  known  as  the  "Dayton  Mills 
Warehouse,"  in  Dayton,  Oregon,  for  the  premium  of  $100  in  hand 
paid.  The  bill  alleges  that  on  the  day  the  policy  issued,  and  prior 
thereto,  William  Burnell,  Theo.  H.  Liebe,  E.  S.  Larsen,  Elizabeth 
Crane,  and  A.  A.  Crane  were  the  owners  of  a  certain  parcel  of  real 
property,  on  which  was  situated  a  grist-mill  and  the  warehouse  in 
question ;  that  on  said  day  said  Burnell,  "on  behalf  of  himself  and 
co-owners,  composing  said  Dayton  Flouring  Mills  Company,"  applied 
to  the  agent  of  the  defendant  at  Portland  for  insurance  "on  a  ware- 
house, then  in  process  of  construction  by  said  company  on  their  said 
lands,"  with  loss,  if  any,  payable  to  said  Liebe;  that  thereupon,  "in 
consideration  of  the  payment  by  the  said  insured"  of  the  premium,  the 
defendant,  by  its  agent,  issued  the  policy  in  question,  and  "thereby  un- 
dertook to  insure  the  said  Dayton  Flouring  Mills  Company  against  loss 
or  damage  by  fire,  to  the  amount  of  $4,000,  upon  the  said  warehouse;" 
that,  "by  some  oversight,  misapprehension,  or  mistake"  on  the  part 
of  the  agent  of  the  defendant,  said  policy  was  issued  in  the  name  of 
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said  Liebe,  who,  in  fact,  only  owned  one-fourth  interest  therein,  in- 
stead of  that  of  the  Dayton  Flouring  Mills  Company;  and  that  the 
agent  of  the  defendant  "well  knew  the  parties  who  composed  the  said 
Dayton  Flouring  Mills  Company,  and  well  knew  the  said  company 
and  parties,  instead  of  Liebe,  owned  said  property." 

It  also  appears  from  the  bill  that  on  November  27,  1883,  the  per- 
sons composing  the  said  company  conveyed  said  property  to  the  plain- 
tiff, and  on  December  3,  1883,  with  the  consent  of  the  defendant,' 
"sold,  assigned,  and  conveyed"  to  the  plaintiff  "their  interest  in  the 
said  land  and  warehouse,  and  the  said  policy  of  insurance ; "  and  that 
on  January  17,  1884,  said  warehouse  was  totally  destroyed  by  fire. 
The  insurance  company  declined  to  pay  any  more  on  the  policy  than 
the  value  of  Liebe's  interest  in  the  property,  claiming  that  by  its 
terms  they  only  agreed  to  indemnify  the  assured  for  the  loss  or  injury 
to  such  interest  therein,  to-wit,  one-fourth  of  the  same. 

The  defendant  demurs  to  the  bill  for  want  of  equity,  because  (1)  it 
does  not  appear  that  the  alleged  mistake  was  mutual;  and  (2)  either 
the  plaintiff  took  the  assignment  without  knowledge  of  the  alleged 
mistake,  and  therefore  has  all  he  bargained  for  or  expected, — a  policy 
on  Liebe's  interest  in  the  property,  whatever  that  may  be, — and  there 
is  no  mistake  as  to  the  plaintiff,  or  he  took  the  same  with  knowledge 
of  the  mistake,  and  is  guilty  of  laches  in  not  sooner  making  it  known 
and  seeking  a  correction  thereof.  Delay  in  bringing  a  suit  or  mak- 
ing a  claim  to  have  a  written  instrument  reformed,  on  the  ground 
that  it  does  not  embody  the  contract  of  the  parties,  is  not  a  technical 
bar  to  such  suit,  but  is  only  a  circumstance  tending  to  show,  with 
more  or  less  force,  according  to  the  nature  of  the  transaction  and  the 
situation  of  the  parties,  that  the  plaintiff  took  the  policy  with  knowl- 
edge of  its  contents,  and  ought  to  be  bound  by  them.  But  when  it 
clearly  appears  from  the  bill  that  the  plaintiff  has  been  guilty  of  laches, 
a  demurrer  thereto  for  that  cause  will  be  sustained. 

This  suit  was  brought  on  September  1,  1884, — more  than  nine 
months  after  the  policy  was  assigned  to  the  plaintiff,  and  more  than 
seven  months  after  the  loss  occurred.  And  no  claim  appears  to  have 
been  made  before  this  by  either  the  assignee  or  his  assignors  that  the 
instrument  did  not  contain  the  contract  of  the  parties.  No  exouse  is 
offered  for  this  delay,  and,  when  this  fact  is  considered  in  the  light  of 
the  presumption  that  the  plaintiff's  assignors  took  the  policy  with 
knowledge  of  its  oontents,  probably  it  does  appear  that  the  parties 
have  been  guilty  of  laches  in  making  and  asserting  the  claim  that  the 
policy  is  erroneous.  But  the  fact  may  be  otherwise,  and  I  think  it 
best  to  overrule  the  demurrer  on  this  point,  and  reserve  the  question 
of  laches  until  the  final  hearing.  On  the  first  alternative  of  the  lat- 
ter proposition  there  has  been  no  argument.  It  is  not  denied  that 
the  assignment  of  the  policy — the  subject-matter — to  the  plaintiff 
carried  with  it  the  right  to  maintain  any  suit  necessary  or  proper  to 
establish  or  enforce  the  apparent  obligation  of  the  defendant.  And 
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I  am  not  prepared  to  say  that  such  assignment  did  not  also  carry 
with  it  the  right  to  maintain  a  a  ait  to  reform  the  contract,  even  if  the 
assignee  was  then  unaware  of  the  alleged  mistake,  and  took  the  as- 
signment without  any  special  reference  thereto.  This  matter  is  also 
reserved  until  the  final  hearing.  But  on  the  first  point  the  demurrer 
must  be  sustained. 

A  party  seeking  to  have  an  instrument  reformed  must  show — as 
well  by  his  pleading  as  in  proof — in  what  the  mistake  consists,  and 
that  it  is  mutual.  In  other  words,  it  must  appear  that  the  contract, 
as  reduced  to  writing,  does  not  contain  what  both  parties  intended  it 
should.  And  to  this  end  it  must  be  shown  in  what  they  did  agree. 
A  mistake  in  a  contract,  resulting  from  the  misunderstanding  of  the 
parties,  is  not  a  ground  for  reforming  it,  although  it  may  be  for  re- 
scinding it.  When  each  party  is  laboring;  under  a  misapprehension 
as  to  the  purpose  or  intent  of  the  other,  their  mindB  do  not  meet,  and 
there  is  no  contract  to  reform.  Hearne  v.  Marine  Ins.  Co.  20  Wall. 
490;  Brugger  v.  State  Invest.  Co.  5  Sawy.  310 ;  Wood,  Ins.  505.  The 
bill  in  this  case  does  not  allege  that  there  was  any  express  agreement 
between  the  parties  on  the  subject  of  insuring  this  property.  It  is 
only  stated  that  Burn  ell,  for  himself  and  co-owners;  applied  for  insur- 
ance on  the  warehouse,  with  loss  payable  to  Liebe.  It  is  not  even 
explicitly  stated  whose  interest  in  the  property  Burnell  applied  for  in- 
surance on,  or  that  he  then  disclosed  the  names  of  any  of  the  owners 
except  that  of  Liebe.  But  there  is  no  sort  of  showing  that  the  de- 
fendant accepted  Burnell's  application  or  agreed  to  insure  the  inter- 
est of  any  one  in  the  warehouse.  The  allegation  goes  no  further  than 
this:  that  "thereupon"  the  defendant  issued  a  policy  on  the  interest 
of  Liebe  in  the  property.  But  as  what  the  defendant  did  is  the  only 
circumstance  tending  to  show  that  it  agreed  to  do  anything,  there  is 
nothing  to  show  that  it  agreed  to  do  more  than  it  did  do — issue  a 
policy  on  Liebe's  interest  in  the  property. 

It  is  true  that  the  bill  alleges  that  the  defendant,  in  issuing  the  pol- 
icy, "thereby  undertook  to  insure  the  Dayton  Flouring  Mills  Company 
against  loss  or  damage  by  tire  to  the  amount  of  $4,000  upon  said  ware- 
house," but  that  by  some  "misapprehension"  of  the  defendant  said 
policy  was  issued  in  the  name  of  Liebe  instead  of  said  company.  But 
a  reference  to  the  policy,  which  is  made  a  part  of  the  bill,  shows  that 
all  the  defendant  undertook  "thereby"  to  do  was  to  insure  Liebe's  in- 
terest in  the  property.  What  other  interest,  if  any,  the  defendant 
may  have  agreed  to  insure  by  this  policy  does  not  appear.  The  plain- 
tiff seeks  to  have  the  policy  reformed  so  as  to  cover  the  interest  of 
each  of  the  joint  owners  of  the  property,  and  to  entitle  himself  to  this 
relief  he  must  show,  by  clear  and  explicit  statement  in  his  bill,  that 
there  was  an  agreement  between  the  parties  to  that  effect.  And  in 
this  connection  it  may  be  well  to  suggest  that  upon  this  matter  the 
language  of  the  bill  is  uncertain  and  inartificial. 

Insurance  is  a  contract  with  the  owner  of  property,  or  some  inter- 
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est  therein,  to  indemnify  him  against  loss  or  damage  by  fire.  Collo- 
quially speaking,  it  is  effected  in  his  "name;"  but  in  contemplation 
of  law  it  is  effected  on  his  interest  in  the  property,  and  cannot,  there- 
fore, be  effected  in  the  "name"  of  any  one  else.  It  may  be  done  for 
the  benefit  of  such  owner,  or  any  third  person  whom  he  may  desig- 
nate. The  "Dayton  Flouring  Mills  Company"  is  not  the  "name"  of 
any  person,  either  natural  or  artificial.  It  can  have  no  interest  in 
this  property,  and  an  insurance  in  that  "name"  is  an'  insurance  in 
the  name  of  no  one.  A  conveyance  to  the  "Dayton  Flouring  Mills 
Company"  would  be  void  for  want  of  a  grantee.  1  Washb.  Real.  Prop. 
422;  2  Washb.  Real.  Prop.  565,  568;  Friedman  v.  Goodwin,  1  Mo  All. 
149.  The  phrase  is  a  mere  arbitrary  collocation  of  words  constitut- 
ing a  style,  or  firm  name,  or  sign  nnder  which  natural  persons,  as- 
sociated together  as  partners,  may  do  business.  But  waiving  this 
matter,  and  assuming  that  an  application  was  duly  made  by  or  on 
behalf  of  the  individual  owners  of  the  warehouse  to  insure  their  in- 
terests therein,  it  does  not  appear  from  the  bill  that  the  defendant 
ever  agreed  to  insure  such  interests  and  issue  a  policy  accordingly, 
but  only  that  the  defendant  thereupon  issued  a  policy  covering  the 
interest  of  Liebe  alone.  That  this  was  the  result  of  a  mistake  or 
misapprehension  on  the  part  of  the  defendant  may  be  true ;  but  for 
aught  that  appears,  and  so  far  as  does  appear,  such  mistake  or  mis- 
apprehension may  have  arisen  from  the  fact  that  the  defendants  did 
not  wholly  accept,  or  correctly  apprehend,  the  application  of  Burnett,' 
rather  than  that  it  erred  in  reducing  the  contract  to  writing.  And, 
if  so,  there  was  no  mutual  mistake  in  the  matter.  The  minds  of  the 
parties  never  met  on  the  proposition  contained  in  the  application. 
They  made  no  contract  other  than  the  one  which  is  implied  in  the 
issuing  by  the  one  and  the  acceptance  by  the  other  of  the  policy  on 
the  interest  of  Liebe  alone.    The  demurrer  is  sustained. 


1.  Railroad  Mortgages — Receivers — Ante- Receivership  Debts. 

A  failure  to  make  the  payment  of  ante-receivership  debts  for  current  expenses 
of  a  railroad — a  condition  of  the  appointment  of  a  receiver  in  a  foreclosure  suit 
—is  no  bar  to  their  subsequent  allowance. 

2.  Same — Failure  to  Foreclose— Agency. 

A  mortgagee  who  fails  to  take  action  upon  default  in  the  payment  of  inter- 
est on  the  mortgage  debt,  does  not,  by  such  failure,  make  the  mortgagor  his 
agent  to  incur  debts,  nor  does  he  impliedly  consent  that  debts  incurred  subse- 
quent to  the  default  shall  take  precedence  over  the  mortgage  debt. 

I  Reported  by  Ben,].  F.  Res,  Esq.,  of  the  St.  Louta  bar. 
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3.  Same— Clatms  Entitled  to  Preference  as  to  broom. 

Claims  for  labor  and  supplies  which  have  accrued  within  six  months  of  the 
appointment  of  a  receiver  are  entitled  to  be  paid  out  of  the  net  income  of  the 
receivership.   Ordinarily,  older  claims  are  not  entitled  to  any  preference. 

4.  Sake— Corpus. 

Semble,  that  claims  entitled  to  preference  Rs  to  income  may,  in  exceptional 
cases,  and  where  a  special  equity  appears,  be  made  a  nrst  lien  upon  the  corpus 
of  the  mortgaged  property. 

5.  Same— Intervening  Claims— Evidence— Company's  Books. 

Where  the  application  for  a  receiver  contains  no  charge  of  fraud  and  deceit 
on  the  part  of  the  company's  officers,  a  master  to  whom  intervening  claims  are 
referred  may  be  authorized  to  pass  upon  uncontested  claims  without  any  other 
evidence  than  the  admissions  in  the  company's  books,  where  the  facts  upon 
which  such  claims  rest  fully  appear  from  the  books,  and  additional  evidence 
appears  to  him  unnecessary. 

In  Equity.    Exceptions  to  master's  report. 

Walter  C.  Lamed  and  Theo.  G.  Case,  for  Complainant. 

John  O 'Grady,  for  the  receiver. 

James  D.  Carr  and  Geo.  D.  Reynolds,  for  the  interveners. 

Brewer,  J.  1.  The  first  exception  runs  to  a  matter  of  practice. 
On  the  twenty-fourth  of  March,  1884,  this  court,  in  its  order  respect- 
ing  intervening  claims,  directed  the  master  as  follows : 

"It  is  further  ordered,  that  when  an  intervening  claim,  so  far  as  the  facts 
on  which  it  rests,  appears  from  the  books  of  the  defendant  to  be  correct,  the 
master  may  proceed  to  pass  thereon  without  further  evidence,  unless,  In  his 
opinion,  further  evidence  is  needed,  or  some  person  in  interest  appears  to 
'contest  the  same." 

The  master  has  acted  upon  this  direction,  and  its  propriety  is  now 
challenged.  The  exception  will  be  overruled.  If  no  receiver  had 
been  appointed,  the  company  would  settle  with  its  creditors  upon  the 
basis  disclosed  by  its  own  books,  and  where  the  application  for  a 
receiver  contains  no  charge  of  fraud  and  deceit  on  the  part  of  the  of- 
ficers of  the  company,  there  is  no  impropriety  in  accepting  the  ad- 
missions contained  in  its  books  as  prima  facie  a  fair  basis  of  settle- 
ment with  claimants.  It  would  be  an  unnecessary  burden  and  expense 
to  require  extrinsic  and  independent  evidence.  Full  protection  against 
improper  claims  is  secured  by  the  right  given  to  any  party  in  inter- 
est to  appear  and  contest,  as  well  as  by  the  duty  imposed  on  the 
master  to  require  testimony,  if  any  appears  to  him  necessary. 

2.  Claims  for  labor  and  supplies  accruing  since  the  default  in  pay- 
ment of  interest  in  1881,  more  than  two  years  prior  to  the  appoint- 
ment of  the  receiver,  have  been  allowed  by  the  master,  and  exceptions 
are  taken  to  such  allowance.  In  the  order  appointing  a  receiver  no 
provision  for  the  payment  of  claims  was  made,  and  it  is  conceded 
that  there  is  nothing  to  show  that  since  the  default  in  the  payment 
of  interest  there  has  been  any  diversion  of  income  to  permanent  im- 
provements. Now,  the  broad  proposition  is  laid  down  by  counsel 
that,  unless  a  diversion  as  stated  is  shown,  or  unless  the  court,  as  a 
condition  of  appointing  a  receiver,  requires  the  payment  of  certain 
claims,  none  can  be  preferred  to  the  mortgage  debt;  that  when  the 
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mortgagees  take  possession  by  a  receiver,  the  income,  as  well  as  the 
property  of  the  company,  become  theirs.  I  think  the  supreme  court 
has  decided  against  this  claim.  In  Miltenberger  v.  Railway  Co.  106 
U.  8.  286, 8.  C.  1  Sup.  Ct.  Bep.  140,  it  appears  that  the  receiver  was  ap- 
pointed August  26,  1874.  On  October  3,  1874,  an  order  was  made 
directing  the  payment  of  traffic  balances  accruing  before  the  appoint- 
ment of  the  receiver.  .  And-  the  order  was  sustained.  I  quote  at 
length  from  the  opinion,  because  it  bears  upon  a  question  yet  to  be 
considered : 

"In  respect  to  the  81,000  due  other  and  connecting  lines  of  the  road  for  ma- 
terials and  repairs,  and  for  ticket  and  freight  balances,  a  part  of  which,  as 
stated,  was  incurred  more  than  ninety  days  before  the  twenty-sixth  of  Au- 
gust, 1874,  the  first  petition  stated  that  payment  of  that  class  of  claims  was 
indispensable  to  the  business  of  the  road,  and  that,  unless  the  receiver  was 
authorized  to  provide  for  them  at  once,  the  business  of  the  road  would  suffer 
great  detriment.  These  reasons  were  satisfactory  to  the  court.  In  the  ex- 
amination by  the  master  of  the  accounts  of  the  receiver  evidence  was  taken 
as  to  the  payment  by  him  of  items  due,  when  he  took  possession,  for  oper- 
ating expenses,  aud  of  moneys  due  other  and  connecting  lines  for  the  matters 
named.  The  report  of  the  master  shows  that  he  disallowed  several  items  in 
the  receiver's  accounts,  claimed  under  the  above  heads,  where  the  claims  were 
made  on  the  ground  that  the  creditors  threatened  not  to  furnish  any  more 
supplies  on  credit  unless  they  were  paid  the  arrears.  His  action,  sanctioned 
by  the  court,  in  allowing  items  within  the  scope  of  the  orders  of  the  court,  ap- 
pears to  have  been  careful,  discriminating,  and  judicious,  so  far  as  the  facts 
can  be  arrived  at  from  the  record.  It  cannot  be  affirmed  that  no  items  which 
accrued  before  the  appointment  of  a  receiver  can  be  allowed  in  any  case. 
Many  circumstances  may  exist  which  may  make  it  necessary  and  indispen- 
sable to  the  business  of  the  road  and  the  preservation  of  the  property  for  the 
receiver  to  pay  pre-existing  debts  of  certain  classes  out  of  the  earnings  of  the 
receivership,  or  even  the  corpus  of  the  property,  under  the  order  of  the  court, 
with  a  priority  of  lien;  yet  the  discretion  to  do  so  should  be  exercised  with 
very  great  care.  The  payment  of  such  debts  stands,  prima  facte,  on  a  differ- 
ent basis  from  the  payment  of  claims  arising  under  the  receivership,  while 
it  may  be  brought  within  the  principle  of  the  latter  by  special  circumstances. 
It  is  easy  to  see  that  the  payment  of  unpaid  debts  for  operating  expenses, 
accrued  within  ninety  days,  due  by  a  railroad  company  suddenly  deprived  of 
the  control  of  its  property,  due  to  operatives  in  its  employ,  whose  cessation 
from  work  simultaneously  is  to  be  deprecated  in  the  interests  both  of  the 
property  and  of  the  public,  and  the  payment  of  limited  amounts  due  to  other 
and  connecting  lines  of  road  for  materials  and  repairs,  and  for  unpaid  ticket 
and  freight  balances,  the  outcome  of  indispensable  business  relations,  where  a 
stoppage  of  the  continuance  of  such  business  relations  would  be  a  probable 
result  in  case  of  non-payment,  the  general  consequence  involving  largely, 
also,  the  interest  and  accommodation  of  travel  and  traffic,  may  well  place  such 
payments  in  the  category  of  payments  to  preserve  the  mortgaged  property  in 
a  large  sense,  by  maintaining  the  good-will  and  integrity  of  the  enterprise, 
and  entitle  them  to  be  made  a  first  lien.  This  view  of  the  public  interest  in 
such  a  highway  for  public  use  as  a  railroad  is,  as  bearing  on  the  maintenance 
and  use  of  its  franchises  and  property  in  the  hands  of  a  receiver,  with  a  view 
to  public  convenience,  was  the  subject  of  approval  by  this  court,  speaking 
through  Mr.  Justice  Woods,  in  Barton  v.  Barbour,  104  U.  S.  126." 

I  think,  therefore,  that  the  mere  omission  to  make  the  payment  of 
these  claims  a  condition  of  the  appointment  of  a  receiver  is  no  bar  to 
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their  present  allowance ;  and  I  may  add  this  further  suggestion :  It 
is  said  that  the  court,  as  a  condition  of  the  appointment  of  a  receiver, 
may,  in  his  discretion,  require  the  payment  of  certain  claims;  but  that 
discretion  is  not  an  arbitrary  one.  It  may  not  require  the  payment 
of  any  claims  that  it  desires,  but  only  such  claims  as  it  is  equitable 
should  be  paid, — claims  that,  in  equity,  are  paramount  to  those  of 
the  mortgagees, — and  if  it  is  equitable  that  these  claims  should  be  paid 
prior  to  the  mortgage  debt,  then  what  difference  can  there  be  in  the 
mere  time  of  making  an  order  therefor  ?  In  all  cases  the  payment 
of  such  claims  rests  on  the  fact  that  it  is  equitable  that  they  should 
be  paid,  and  oftentimes  this  equity  can  only  be  determined  upon  a 
full  investigation  into  their  nature, — an  investigation  which  cannot 
be  had  at  the  time  the  receiver  is  appointed. 

What  claims  are  entitled  to  such  equitable  preference  ?  The  mas- 
ter has  reported  in  favor  of  all  claims  accruing  since  the  default  pi 
payment  of  the  interest  on  the  mortgage  debt, — a  period  of  over  two 
years.  This  seems  to  proceed  upon  the  assumption  that  the  mort- 
gagees, by  failing  to  take  action,  have  made  the  mortgagor  company 
their  agent  to  incur  debts ;  have  impliedly  consented  that  all  such  debts 
should  take  preference  of  their  secured  claims.  I  do  not  think  that 
this  principle  is  sound.  There  is  no  implied  agency  to  that  extent, 
and  I  do  not  think  that  the  rulings  of  the  supreme  court  are  based 
upon  any  such  doctrine.  The  idea  which  underlies  them  I  take  to 
be  this :  that  the  management  of  a  large  business,  like  that  of  a  rail- 
road company,  cannot  be  conducted  on  a  cash  basis.  Temporary 
credit,  in  the  nature  of  things,  is  indispensable.  Its  employes  can- 
not be  paid  every  month.  It  cannot  settle  with  other  roads  its  traffic 
balances  at  the  close  of  every  day.  Time  to  adjust  and  settle  these 
various  matters  is  indispensable.  Because,  in  the  nature  of  things, 
this  is  so,  such  temporary  credits  must  be  taken  as  assented  to  by 
the  mortgagees,  because  both  the  mortgagees  and  the  public  are  in- 
terested in  keeping  up  the  road,  and  having  it  preserved  as  a  going 
concern,  and  whatever  is  necessary  to  accomplish  this  result  must  be 
taken  as  assented  to  by  the  mortgagees.  In  this  view,  such  temporary 
credits  accruing  prior  to  the  appointment  of  the  receiver  must  be  rec- 
ognized by  the  mortgagees  and  such  claims  preferred.  Now,  for  what 
time  prior  to  the  appointment  of  a  receiver  may  these  credits  be  sus- 
tained ?  There  is  no  arbitrary  time  prescribed,  and  it  should  be  only 
such  reasonable  time  as,  in  the  nature  of  things  and  in  the  ordinary 
course  of  business,  would  be  sufficient  to  have  such  claims  settled  and 
paid.  Six  months  is  the  longest  time  I  have  noticed  as  yet  given. 
Ordinarily  I  think  that  is  ample.  Perhaps,  in  some  large  concerns, 
with  extensive  lines  of  road  and  a  complicated  business,  a  longer 
time  might  be  necessary.  Certainly,  so  far  as  the  present  road  is 
concerned,  six  months  is  ample.  If  any  person  permits  a  claim  to 
continue  longer  than  that  he  certainly  has  no  right  to  be  considered 
other  than  as  a  general  creditor,  with  no  preference  over  a  secured 
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debt.  So  I  think  the  exceptions  must  be  sustained  as  to  all  claims 
accruing  prior  to  six  months  before  the  appointment  of  a  receiver. 

One  other  matter  requires  notice.  Out  of  what  shall  these  claims 
be  paid  ?  Primarily,  of  course,  out  of  the  earnings  of  the  road,  and 
ordinarily  out  of  such  earnings  alone.  It  is  true,  as  appears  from  the 
quotation  just  made  from  the  supreme  court,  that  cases  may  arise  in 
which  such  claims  will  be  made  a  lien  upon  the  corpus  of  the  property, 
and  payable  out  of  the  proceeds  of  receiver's  certificates.  But  this  can 
be  done  only  in  exceptional  cases,  and  where  there  is  special  equity 
therefor.  Apparently,  this  matter  has  not  been  considered  by  the 
master;  and  if  any  order  is  desired  further  than  the  payment  of  all 
these  claims  out  of  the  earnings  of  the  road,  the  matter  will  be  re- 
ferred back  to  the  master  for  inquiry  as  to  whether  there  exists  any 
special  equity  justifying  the  payment  of  these  claims,  pr  any  one  of 
them,  out  of  the  proceeds  of  the  receiver's  certificates.  The  general 
rule,  as  I  have  stated,  is  that  such  claim  should  be  paid  out  of  the 
earnings.  That  is  fair;  because,  if  no  receiver  were  appointed,  and 
the  claimants  attempted  by  legal  process  to  enforce  the  collection  of 
their  claims,  they  could  obtain  no  priority  over  the  mortgages,  but 
must  still  be  subject  to  such  mortgages.  So  the  appointment  of  a 
receiver  ought  not  to  give  them  a  priority  which  they  had  not  before. 
It  is  true,  a  special  equity,  as  stated  by  the  supreme  court,  may  ex- 
ist, making  such  claims  a  prior  lien  upon  the  corpus  of  the  property; 
but,  as  I  have  said,  such  equity  ought  to  be  affirmatively  shown.  I 
believe  this  covers  all  the  points  that  were  argued  before  me.  The 
order,  therefore,  will  be  that  the  exceptions  will  be  maintained  to  all 
claims  accruing  more  than  six  months  prior  to  the  appointment  of  a 
receiver.  The  exceptions  to  the  other  allowances  will  be  overruled, 
and  an  order  entered  that  they  be  paid  out  of  the  earnings  of  the 
road ;  and  if  in  any  particular  claim  it  is  thought  by  the  claimant 
that  there  is  a  special  equity  which  justifies  its  payment  out  of  the 
proceeds  of  the  receiver's  certificates,  such  claims  will  be  referred 
back  to  the  master  for  examination  in  that  respect. 


Fosdick  v.  Schall 1  is  the  leading  case  upon  the  relative  rights  of  secured 
and  unsecured  creditors  of  railroads  which  have  been  placed  in  the  hands  of 
receivers.  After  an  exhaustive  argument  by  some  of  the  best  legal  minds  of 
the  country,  the  supreme  court  of  the  United  States  arrived  in  that  case  at 
unanimous  conclusions.  Those  conclusions  were  announced  by  Mr.  Chief 
Justice  Waite,  whose  opinion  contains  a  statement  of  most  of  the  great  lead- 
ing principles  governing  this  delicate,  difficult,  and  most  important  subject, 
and  though  much  of  what  he  said  may  be  characterized  as  dicta,  yet  the  opin- 
ion delivered  is  entitled  to  be  considered  a  deliberate  and  careful  expression 
of  what  the  court  considered  to  be  the  law  of  this  whole  subject,  and  the  prin- 
ciples then  enunciated  have  since  been  applied  by  that  and  other  tribunals, 
and  have  been  everywhere  approved. 

1 99  U.  8.  235,  (1878.) 
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Extent  to  which  Mortgage  Covers  Income  and  Funds  Derived 
Therefrom.  One  of  the  most  important  of  the  rules  laid  down  in  Fosdick  v. 
Schawl 1  is  that  even  where  a  mortgage  on  a  railroad  gives  a  lien  on  the  in- 
come of  the  road  in  express  terms,  the  income  out  of  which  the  mortgagee  is 
entitled  to  be  paid,  while  out  of  possession,  "is  the  net  income  obtained  by  de- 
ducting from  the  gross  earnings  what  is  required  for  necessary  operating  and 
managing  expenses,  proper  equipments,  and  useful  improvements.  Every  rail- 
road mortgagee,"  said  the  court,  "in  accepting  his  security  impliedly  agrees 
that  the  current  debts  made  in  the  ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any  claim  upon  the  income."  It  fol- 
lows from  this  that  persons  to  whom  debts  are  due  at  the  time  a  mortgaged 
road  goes  into  the  hands  of  a  receiver  for  "necessary  operating  and  managing 
expenses,  proper  equipments,  and  useful  improvements,  are  entitled  to  a  pri- 
ority over  mortgage  creditors  as  to  any  fund  derived  from  income  which  may 
be  received  by  the  receiver  from  the  company.4 

RuiyE  as  to  Corpus  of  the  Mortgaged  Property.  As  a  general  rule, 
the  rights  of  first  mortgage  creditors  are  superior  to  those  of  creditors  of  any 
other  class,  so  far  as  the  corpus  of  the  mortgaged  property  is  concerned.  No 
lien  equal  to  theirs  can  be  given  by  the  mortgagor  to  material-men,  or  others 
to  whom  debts  may  become  due,  for  current  expenses,  even  by  an  express 
mortgage.3  But  the  lien  of  mortgage  creditors  only  extends  to  the  interest 
of  the  mortgagor;  and,  where  the  mortgage  is  made  to  cover  after-acquired 
property,  a  lien  for  the  purchase- money  retained  upon  snpplies  sold,  the  mort- 
gagor, after  the  execution  of  the  mortgage,  will  take  precedence  of  the  mort- 
gage lien,  if  the  supplies  furnished  are  not  affixed  to  the  realty.4  If  so  affixed, 
the  mortgage  lien  attaches,  and  takes  precedence.8  There  are  only  two  ex- 
ceptions, so  far  as  ante-receivership  debts  are  concerned,  to  the  general  rule 
as  to  the  superiority  of  the  mortgage  lien:  The  first  is  that,  where  current 
earnings  have  been  used  by  the  officers  of  a  company  for  the  benefit  of  mort- 
gage creditors  in  paying,  bonded  interest,  purchasing  additional  equipments, 
or  making  permanent  improvements  on  the  fixed  property,  the  mortgage  se- 
curity is  chargeable,  in  equity,  with  the  restoration  of  the  fund  thus  im- 
properly diverted.8  The  second  exception  is  that,  where  it  is  necessary  to  pay 
employes  back  wages  in  order  to  retain  their  services,  or  to  pay  a  debt  for 
ante-receivership  operating  expenses  in  order  to  maintain  business  relations 
with  the  claimant,  and  the  retention-of  such  employes,  or  the  maintenance 
of  such  relations,  as  the  case  may  be,  is  indispensable  to  the  welfare  of  the 
road,  and  such  debts  cannot  be  paid  out  of  income,  the  receiver  may  be  au- 
thorized to  raise  the  necessary  funds  by  issuing  certificates  of  indebtedness, 
which  shall  take  precedence  of  first-mortgage  bonds.7 

Application  of  the  Income  of  the  Keceivership  to  the  Payment 
of  Antecedent  Debts.  In  Fosdick  v.  Schall 6  the  proposition  was  laid 
down  that  "when  a  court  of  chancery  is  asked  by  railroad  mortgagees  to  ap- 
point a  receiver  of  railroad  property,  pending  proceedings  for  foreclosure,  the 


>99  U.  8.  252.  Sec.  also,  Gilman  v.  Il- 
linois &  M.  Tel.  Co.  91  U.  S.  603,  (1875  p 
American  Bridge  Co.  v.  Heidelbach,  94  U. 
S.  798,  (1876 ;)  Galveston  Railroad  v.  Cow- 
drey,  11  Wall.  459,  (1870.) 

'American  Bridge  Co.  v.  Heidelbach, 
94  U.  S.  798,  (1870 ;)  Gilman  v.  Illinois  & 
M.  Tel.  Co.  91  U.  S.  603,  (1875.) 

*  Galveston  Railroad  v.  Cowdrey,  78  U. 
S.  459,  (1870;)  Meyer  v.  Johnston,  53  Ala. 
237.  (1875.) 

*  Galveston  Railroad  v.  Cowdrey,  78  IT. 
t9.  ^O,  (1870;)  Myer  v.  Car  Co.  102  U.  8. 


1,  .(1880;)  U.  8.  v.  Railroad  Co.  12  Wall. 
362,  (1870.) 

"Dunham  v.  Railway  Co.  68  U.  8.  254. 
(1803.)  Contra,  Collins  v.  Central  Bank,  1 
Ga.  435,  (1846.) 

'Fosdick  v.  Schall,  99  U.  8.  253,  254; 
Burnham  v.  Bo  wen,  111  U.  S.  783,  S.  C.  4 
Sup.  Ct  Rep.  675,  (1884.) 

1  Miltenberger  v.  Logansport  Ry.  Co. 
106  V.  8.  286i  (1882;)  8.  C.  1  Sup.  Ct.  Rep. 
140. 

•99  U.  S.251etseq. 
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court,  in  the  exercise  of  a  sound  judicial  discretion,  may,  as  a  condition  of  is* 
suing  the  necessary  order,  impose  such  terms  in  reference  to  the  payment 
from  the  income  during  the  receivership  of  outstanding  debts  for  labor,  sup- 
plies, equipment,  or  permanent  improvement  of  the  mortgaged  property,  as 
may,  under  the  circumstances  of  the  particular  case,  appear  to  be  reasonable;" 
and  "that  if  no  such  order  is  made  when  the  receiver  is  appointed,  and  it  ap- 
pears in  the  progress  of  the  cause  that  bonded  interest  has  been  paid,  addi- 
tional equipments  provided,  or  lasting  and  valuable  improvements  made,  out 
of  earnings  which  ought  in  equity  to  have  been  employed  to  keep  down  debts 
for  labor,  supplies,  and  the  like,  it  is  within  the  power  of  the  court  to  use  the 
income  of  the  receivership  to  discharge  obligations  which,  but  for  the  diver- 
sion of  funds,  would  have  been  paid  in  the  ordinary  course  of  business." 

In  Hale  v.  Frost 1  the  supreme  court  went  a  step  further  and  held  "that  the 
net  earnings  of  the  road  while  in  possession  of  the  court,  and  operated  by  its 
receiver,  are  not  necessarily  and  exclusively  the  property  of  the  mortgagees, 
but  are  subject  to  the  disposal  of  the  chancellor  in  the  payment  of  claims 
which  have  superior  equities,  if  such  be  found  to  exist, "  and  that  the  claims 
of  certain  parties  who  had  furnished  supplies  to  the  road  after  default  in  the 
payment  of  interest  were  entitled  to  be  paid  in  full  before  any  part  of  the  in- 
'   come  was  applied  to  the  payment  of  mortgage  creditors. 

There  had  been  no  diversion  of  the  current  debt  fund  in  that  case  without 
the  application  of  income  out  of  which  the  debts  in  question  might  have  been 
paid,  to  the  payment  of  antecedent  current  debts  due  at  the  time  of  the  first 
default  in  the  payment  of  interest,  can  be  denominated  a  diversion. 

In  the  latest  case  in  point,  Bumham  v.  Bowen,2  in  which;  as  in  the  Fos- 
dick  v.  Schall  and  Hale  v.  Frost,  the  opinion  was  delivered  by  Mr.  Chief 
Justice  Waitb,  the  supreme  court  of  the  United  States  has  carried  the  doc- 
trine of  Fosdiok  v.  Schall  to  its  ultimate  conclusion,  and  laid  down  a  toler- 
ably clear  and  explicit  rule  upon  this  subject.  After  quoting  the  rule  laid 
down  in  Fosdick  v.  Schall,  that  "the  income  out  of  which  a  railroad  mortgagee 
is  to  be  paid  is  the  net  income  obtained  by  deducting  from  the  gross  earnings 
what  is  required  for  necessary  operating  and  managing  expenses,  proper 
equipment,  and  useful  improvements,"  and  that  "every  railroad  mortgagee, 
in  accepting  his  security,  impliedly  agrees  that  the  current  debts  made  in  the 
ordinary  course  of  business  shall  be  paid  from  the  current  receipts  before  he 
has  any  claim  on  the  income,"  the  chief  justice  proceeded:  "Such  being  the 
case  wnen  a  court  of  chancery,  in  enforcing  the  rights  of  mortgage  creditors, 
takes  possession  of  a  mortgaged  railroad  and  thus  deprives  the  company  of 
the  power  of  receiving  any  further  earnings,  it  ought  to  do  what  the  com- 
pany would  have  been  bound  to  do  if  it  had  remained  in  possession ;  that  is 
to  say,  pay  out  of  what  it  receives  from  earnings  all  the  debts  which  in  equity 
and  good  conscience,  considering  the  character  of  the  business,  are  charge- 
able upon  such  earnings.  In  other  words*  what  may  properly  be  termed  the  ' 
debts  of  the  income,  should  be  paid  from  the  income  before  it  is  applied  in 
any  way  to  the  use  of  the  mortgagees.  The  business  of  a  railroad  should 
be  treated  by  a  court  of  equity,  under  such  circumstances,  as  a  'going 
concern,'  not  to  be  embarrassed  by  any  unnecessary  interference  with  the 
relations  of  those  who  are  engaged  in  or  affected  by  it."  , 

In  this  last  case  the  court  expressly  held  that  though  there  had  been  no  di- 
version by  the  company  of  the  current  earnings  from  the  payment  of  the  cur- 
rent expenses,  a  debt  incurred  over  eleven  months  before  the  appointment  of 
a  receiver,  for  coal  used  in  the  company's  locomotives,  should  be  paid  out  of 
the  income  of  the  receivership,  upon  the  ground  that  it  was  a  debt  which  it 
would  have  been  the  company's  duty  to  pay  out  of  the  net  earnings  if  the  re- 


»99U.  S.339,  (18.-8.) 


J4Sup.  Ct.  Rep.  677,  (1884.) 
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ceiver  had  not  been  appointed.1  The  rule  laid  down  in  Burnham  v.  Bowen 
commends  itself  by  its  clearness,  but  that  case,  like  the  others  from  which  I 
have  quoted,  furnishes  no  test  by  which  we  may  distinguish  between  current 
debts  entitled  to  be  paid  out  of  current  income  and  those  which  have  fallen 
into  the  mass  of  ordinary  floating  debts,  and  ceased  to  be  entitled  to  any  pref- 
erence.2 The  real  question  in  such  cases  seems  to  be  whether  or  not  the  debt 
is  stale.  Vigilantibus  non  dprmientibus  ctquitaa  subvenit.  If  the  claimant 
has  been  guilty  of  laches,  no  preference  will  be  allowed.  It  is  difficult,  if  not 
impossible,  to  lay  down  any  fixed  rule  or  rules  as  to  when  claims  should  be 
considered  stale.  Each  case  must  be  governed  by  the  particular  facts  which 
appear  therein.  The  limit  of  six  months  fixed  in  the  principal  case  does  not 
seem  to  be  supported  by  the  authorities. 

The  following  are  cases  in  which  a  preference  has  been  allowed  claims 
more  than  six  months  old:  In  Douglass  v.  Cline  *  the  company  had  defaulted 
in  the  payment  of  bonded  interest  more  than  eight  months  before  the  appoint- 
ment of  "a  receiver,  and  wages  earned  after  the  default  were  ordered  to  be 
paid  out  of  the  net  income  of  the  receivership,  though  no  special  equities 
appealed.  In  Skiddy  v.  Railroad  Co.*  unassigned  claims  for  labor  per- 
formed during  the  12  months  prior  to  the  receiver's  appointment  were  allowed 
against  the  receiver's  net  income,  lu  Williamson's  Adm'r  v.  Washington 
City,  V.  M.  &  G.  S.  R.  Co.6  claims  for  services  rendered  and  materials  fur- 
nished in  1874  and  1875  were  allowed  a  preference,  though  no  receiver  had 
been  appointed  untilJune,  1876.  In  Atkins  v.  Railroad  Co.*  a  railroad  com- 
pany, being  unable  to  pay  its  employes,  obtained  a  loan  of  the  amount  due  for 
wages  from  certain  bondholders,  to  whom  notes  for  the  amount  loaned  were 
given.  The  loan  was  made  in  order  to  prevent  an  impending  strike,  and 
upon  the  condition  that  the  amount  loaned  should  be  applied  to  the  payment 
of  the  wages  then  due,  and  that  the  notes  given  the  lenders  should  be  paid 
out  of  the  first  net  income  of  the  road.  A  receiver  was  appointed  about  22 
months  after  the  debt  was  incurred,  and  it  was  held  that  the  net  income  of 
the  receivership  should  be  applied  towards  the  repayment  of  the  loan.7  And 
in  Hale  v.  Frost*  a  claim  for  materials  furnished  before  default  in  the  pay- 
ment of  bonded  interest,  and  about  three  years  before  the  appointment  of  a 
receiver,  but  for  which  a  note  had  been  given,  which  only  matured  about  16 
months  before  a  receiver  was  Appointed,  was  allowed  against  a  fund  in  court. 

On  the  other  hand,  it  has  been  held  that  an  order  appointing  a  receiver 
which  authorized  him  "to  pay  the  amounts  due  and  maturing  for  materials 
and  supplies  about  the  operation  and  for  the  use  of"  a  road,  did  not  authorize 
him  to  pay  a  renewed  promissory  note  given  for  re-rolling  iron  for  the  use  of 
the  road  three  years  before  his  appointment.9  So,  where  the  president  and 
directors  of  a  road  had  contracted  a  debt  for  supplies  and  repairs  in  1874  and 


'The  debt  was  evidenced  at  the  tifne 
the  receiver  was  appointed  by  business 
paper  of  the  company,  maturing  at  a  fu- 
ture date,  and  this  paper  was  renewed  at 
maturity,  but  whether  by  order  of  court 
or  not  docs  not  appear. 

»  Debts  of  the  latter  class  are  never  paid 
out  of  the  receiver's  income.  Duncan  v. 
Railroad  Co.  2  Woods.  542,  (1876;)  Brown 
v.  Railroad  Co.  19  How.  Pr.  84,  (1800;) 
Huidnkoper  v.  Locomotive  Works,  99  U. 
S.  258,  (1878.) 

3  J  2  Bush,  608,  (1876.) 

♦3  Hughes,  C.  C.  320,  (1879.)  It  has 
since  been  held  that  assigned  and  unas- 
signed claims  stand  upon  the  same  foot- 
ing. Union  Trust  Co.  v.  Walker,  107  U. 
S.  096,  (1882.) 


»3SGrat.  624,  (1881.) 
«3  Hughes,  C.  C.  307,  (1879.) 
T  Persons  who  lend  money  tor  payment 
of  bonded  interest  are  not  entitled  to  any 

S reference.  Railroad  Co.  v.  Douglass,  12 
ush,  673.  (1877.) 

8  99  U.  S.  389,  (1878.)  A  claim  for  ma- 
terials furnished  for  construction  purposes 
was  disallowed,  but  for  the  reason,  as  it 
seems,  (33  Grat.  631,)  "that  this  material 
was  used  in  the  construction  of  an  inde- 
pendent branch  road."  See,  also,  Union 
Trust  Co.  v.  Souther,  107  U.  8.  591,  (1882 ;) 
S.  C.  2  Sup.  Ct.  Rep.  295;  Taylor  v.  Rail- 
road Co.  7  Fed.  Rep.  377,  (1880.) 

9  Brown  v.  Railroad  Co.  19  How.  Pr.  84, 
(1800.) 


Digitized  by 


BLAIR  V.  ST.  LOUIS,  H.  <fe  H.  B.  00. 


479 


1875,  for  which  third  persons  had  become  liable,  it  was  held,  in  a  foreclosure 
suit  instituted  in  1876,  that  the  debt  was  not  entitled  to  any  preference.1 
And  in  another  case  it  has  been  held  that  a  receiver  is  not  bound  to  comply 
with  contracts  for  the  transportation  of  freight  entered  into  by  the  company 
before  his  appointment.2 

In  Turner  v.  I.,  B.  &  W.  Ry.  Co.3  the  court-adopted  by  analogy  the  rule  of 
the  state  statutes  in  relation  to  liens  on  railroads  for  work  done,  and  supplies 
and  materials  furnished- 
Assigned  and  unassigned  claims  stand  upon  an  equal  footing.4 

Powers  of  Courts  of  Equity  in  the  Management  of  Railroad 
Property.  A  receiver  has  no  authority  to  incur  any  expenses  on  account 
of  property  in  his  hands  beyond  whaMs  absolutely  essential  to  its  preserva- 
tion and  use,  as  contemplated  by  his  appointment,  unless  authorized  by  an 
order  of  court6  Nor  can  he  charge  the  corpus  of  the  mortgaged  property 
with  the  payment  of  any  debts  which  he  may  make.*  But  he  may,  by  an  ex- 
press order,  be  authorized  to  go  much  farther.  It  is  difficult,  indeed,  to  name 
a  limit  beyond  which  the  courts  will  not  gO  when  they  deem  it  expedient. 

A  court  of  equity,  which  has  taken  possession  of  a  railroad  in  a  foreclosure 
suit,  not  only  has  all  the  power  possessed  by  the  company  before  the  institu- 
tion of  the  suit,7  but  much  more,  for  it  may  authorize  its  receiver  "to  raise 
money  necessary  for  the  preservation  and  management  of  the  property,  and 
make  the  same  a  (first)  lien  thereon  for  its  repayment." 8  It  may  even  au- 
thorize the  building  of  bridges,  and  the  completion  of  the  road,  if  unfinished, 
and  its  completion  appears  to  the  court  to  be  for  the  benefit  of  all  concerned, 
and  may  authorize  its  receiver  to  raise  the  necessary  funds  by  issuing  certifi- 
cates of  indebtedness  which  shall  be  a  first  lien  on  the  mortgaged  property 
payable  before  the  first  mortgage  bonds.'  Benj.  F.  Rex. 

St.  Louis,  Mo. 


1  Duncan  v.  Kailroad  Co.  2  Woods.  542, 
(1876.) 

*  Ellis  v.  Railroad  Co.  107  Mass.  1,  (1871.) 
It  will  be  observed  that  the  decision  in 
this  case  was  prior  to  that  of  the  United 
States  supreme  conrt  in  Burnham  v. 
Bowen,  and,  in  view  of  the  latter  case,  a 
different  conclusion  might  now  be  arrived 
at. 

»8  Biss.  C.  C.  315. 

*  Union  Trust  Co.  v.  Walker,  107  U.  8. 
696.  (1882 ;)  S.  C.  2  Sup.  Ct.  Rep.  209. 

»Cowdrey  v.  Railroad*  Co.  93  U.  8.  354, 
(1876.)  Damages  suffered  by  a  party  who 
has  been  injured  through  the  negligence 
of  the  receiver's  employes  are  considered 
part  of  the  current  expenses,  and  are 


chargeable  upon  the  income.  Barton  v. 
Barbour,  104  U.  8.  126,  (1881.) 

•Hand  v.  Railroad  Co.  17  S.  C.  219, 
(1881 ;)  Vermont  &  C.  R.  Co.  v.  Vermont 
Cent.  R.  Co.  50  Vt.  500,  (1877.) 

7  Miltenberger  v.  Logansport  Ry.  Co. 
106  U.  S.  286,  (1882;)  8.  C.  1  Sup.  Ct  Rep. 
140;  Gibert  v.  Railroad  Co.  33  Grat.  586, 
(1880.) 

*  Wallace  v.  Loomis,  97  U.  8. 146,  (1877;) 
Miltenberger  v.  Logansport  Ry.  Co.  106  U. 
S.  286 ;  S.  C.  1  Sup.  Ct.  Rep.  140 ;  Lang- 
don  v.  Railroad  Co.  54  Vt.  693.  (1882.) 

»  Wallace  v.  Loomis,  97  U.  8.  146 ;  Mil- 
tenberger v.  Logansport  Ry.  Co.  106  U.  8. 
286 ;  S.  C.  1  8up.  Ct.  Rep.  140 ;  Kennedy 
v.  Railroad  Co.  2  Dill.  448,  (1873;)  Gibert 
v.  Railroad  Co.  33  Grat.  586,  (1880.) 
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Louisville  &  N.  R.  Co.  v.  Bate  and  others,  Board  of  Examiners, 
etc.,  and  Piokabd,  Comptroller,  etc. 

East  Tennessee,  V.  &  G.  R.  Co.  v.  Same. 

{Circuit  Court,  M.  D.  Tennessee.   October,  1884.) 

Taxation— Assessment  of  Railroad  Property — Injunction— Certiorari. 

The  board  of  examiners  organized  and  acting  under  the  Tennessee  statute 
■will  not  -be  enjoined  from  certifying  the  record  of  the  assessment  of  railroad 
property  for  taxation,  and  delivering  the  same  to  the  comptroller,  nor  will  the 
comptroller  be  enjoined  from  receiving  said  record  and  certifying  said  assess- 
ments to  the  counties  and  towns  of  the  state,  and  from  taking  steps  to  collect 
any  taxes  claimed  by  tbe  state  upon  said  assessments  in  excess  of  amount  ad- 
mitted to  be  due,  as  such  assessments  may  be  reviewed  by  tbe  writ  of  certiorari 
and  supersedeas  in  the  state  court,  as  decided  in  Louisville  dt  N.  B.  Co.  v.  Bale, 
12  Lea,  573. 

In  Equity. 

Ed.  Baxter,  J.  M.  Dickinson,  and  Andrew  Allison,  for  Louisville  & 
Nashville  Railway  Company. 

W.  M.  Baxter,  for  East  Tennessee,  Virginia  &  Georgia  Railroad 
Company. 

Vertrees  &  Brother  and  Champion  d  Head,  for  defendants. 

Matthews,  Justice.  Motions  for  injunctions  pendente  lite  beard 
at  chambers  in  Cincinnati,  September  17  and  18,  1884.  The  com- 
plainant in  the  first  of  these  oases,  the  Louisville  &  Nashville  Bail- 
road  Company,  is  a  corporation  of  Kentucky,  and  a  citizen  of  that 
state,  and  invokes  the  jurisdiction  of  this  court  on  that  ground.  It 
alleges  that  the  wrongs  charged  against  the  defendants  are  in  viola- 
tion of  its  rights,  as  seoured  by  the  constitution  of  Tennessee  and  by 
that  of  the  United  States,  and  are  remediable  in  equity.  The  East 
Tennessee,  Virginia  &  Georgia  Railroad  Company  is  a  corporation 
organized  under  the  laws  of  Tennessee,  and  is  a  citizen  of  that  state. 
It  predicates  its  right  to  the  relief  prayed  for  solely  on  the  ground 
that  the  case  made  in  the  bill  is  one  which  arises  under  the  constitu- 
tion of  the  United  States.  The  defendants  Bate,  Thomas,  and  Nunn 
are  officers  of  the  state  of  Tennessee,  comprising  a  board  of  examin- 
ers of  railway  tax  assessments  for  the  years  1883  and  1884.  They 
have  before  them,  for  their  consideration  and  action  under  the  laws 
of  Tennessee,  the  record  of  the  proceedings  and  action  of  the  state 
board  of  railroad  tax  assessors,  which  embodies  the  findings  of  the 
latter  in  valuing,  for  purposes  of  taxation,  the  property  of  the  com- 
plainants claimed  to  be  subject  to  taxation  in  Tennessee.  When  the 
defendants  the  board  of  examiners  have  acted  on  the  record  of  these 
findings,  either  approving  and  confirming  or  lessening  or  increasing 
the  values  reported  to  them  by  the  board  of  assessors,  they  are  re- 
quired to  certify  the  result  to  the  defendant  Pickard,  the  comptrol- 
ler, who  ascertains  the  amount  due  to  the  state  thereupon,  according 
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to  the  rate  fixed  by  law,  and  is  required  to  collect  the  same,  and  cer- 
tifies to  the  counties  and  municipal  bodies  the  several  amounts  due 
to  them  respectively  for  taxes  thereon,  to  be  collected  by  them  on 
their  own  account  in  the  mode  specified  by  law. 

The  board,  of  assessors  appointed  by  the  governor  are  charged,  un- 
der the  revenue  laws  of  the  state,  with  the  duty  of  valuing  all  rail- 
road property;  and  moreover,  for  purposes  of  taxation,  in  making 
their  valuation  they  are  required  to  look  to  the  capital  stock,  the  cor- 
porate property,  the  franchises  of  each  company,  as  well  as  the  gross 
receipts,  and  the  individual  stock  of  each  shareholder.  Knowledge 
in  these  particulars  is  derived  from  a  schedule  required  to  be  fur- 
nished to  them  by  each  railroad  company,  and  by  their  own  personal 
inspection,  and  by  any  other  proof  they  may  deem  necessary ;  but 
all  proof  taken  by  them  must  be  reduced  to  writing,  and  must  be  un- 
der oath  and  subscribed  by  the  witnesses,  with  notice  to  the  company 
interested,  and  the  right  and  opportunity  to  appear,  cross-examine, 
and  be  heard.  Having  ascertained  the  character  and  total  value  of 
all  the  property,  wherever  situated,  of  any  railroad  company,  exclud- 
ing what  is  known  as  localized  property,  taxable  in  the  county  and 
municipality  where  it  is  situated,  the  board  of  assessors  are  required 
to  divide  the  same  by  the  number  of  miles  in  the  entire  length  of 
the  road,  and  the  result  is  the  value  per  mile  of  the  property  of  such 
company  for  the  purpose  of  taxation.  The  value  per  mile  thus  as- 
certained shall  be  multiplied  by  the  number  of  miles  in  the  state, 
and  the  product  thereof  shall  be  the  sum  to  be  taxed  to  the  railroad 
company  for  state  purposes ;  and  the  value  per  mile  as  thus  ascer- 
tained shall  be  multiplied  by  the  number  of  miles  in  each  county, 
and  the  product  shall  be  the  Bum  to  be  taxed  for  county  purposes ; 
and  the  value  per  mile  so  ascertained  shall  be  multiplied  by  the  , 
number  of  miles,  or  fractions  thereof,  in  any  oorporated  town,  and 
the  product  shall  be  the  sum  to  be  taxed  for  municipal  purposes; 
and  these  several  sums  to  be  taxed,  thus  ascertained,  they  shall  cer- 
tify to  the  comptroller,  together  with  the  faots  and  all  evidence  taken 
by  them.  This  record  the  comptroller  is  required  to  submit  at  once 
to  the  governor,  treasurer,  and  secretary  of  state,  who  are  constituted 
a  board  of  examiners.  They  are  to  examine  the  questions  of  assess- 
ment and  valuation,  as  upon  an  appeal  upon  the  record  made  up  by 
the  railroad  tax  assessors,  as  a  matter  of  course,  whether  the  tax- 
payer except  or  not,  and  they  may  change  it  in  any  particular,  and 
to  any  extent  they  see  fit,  so  as  to  fix  the  real  value  of  any  railroad. 
The  law  provides  for  no  time  nor  place  of  meeting  of  the  board  of  ex- 
aminers, for  no  notice  to  the  tax-payer  or  the  public,  and  for  no 
hearing  before  them.  They  take  no  additional  proofs,  but  act  exclu- 
sively upon  the  record  of  the  board  of  assessors,  and  their  action  in 
fixing  the  taxable  value  of  every  railroad  is  declared  to  be  final  and 
conclusive;  and  until  they  act  the  findings  of  the  board  of  assess- 
ors have  no  legal  effect  as  assessments. 


v.22F,no.9— 31 
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A  board  of  assessors  appointed  for  the  purpose  of  valuing  railroad 
property  for  assessment  and  taxation  for  the  years  1883  and  1884, 
reported  the  value  of  the  main  stem  of  the  Louisville  &  Nashville 
Eailroad,  extending  from  Louisville,  Kentucky,  to  Nashville,  Ten* 
nessee,  at  $34,927.29£  per  mile;  and  that  of  its  Nashville  &  Deca- 
tur Division,  extending  from  Nashville,  Tennessee,  to  Decatur,  in 
Alabama,  leased  from  other  companies,  and  operated  by  it,  at  $19,- 
002.59£  per  mile.    The  same  board  at  the  same  time  valued  the  main 

#  stem  of  the  East  Tennessee,  Virginia  &  Georgia  Railroad  at  $20,005 
per  mile,  a  branch  called  the  Ooltewah  Cut-off,  at  $15,000  per  mile, 
the  Alabama  Division,  so  called,  of  the  same  company,  at  $16,000 
per  mile,  and  its  North  Carolina  Division  at  $11,500  per  mile.  After 
these  assessments  had  passed  to  the  hands  of  the  board  of  examiners, 
and  after  two  of  them  had  affirmed  the  action  of  the  board  of  assess- 
ors, and  while  the  third  was  preparing  a  dissenting  report,  writs  of 
certiorari  and  supersedeas  issued  out  of  the  circuit  court  of  the  state 
for  Davidson  county,  on  the  petition  of  the  railroad  companies  in- 
terested, were  served  upon  them,  and  came  by  a  process  of  appeal  in 
error  from  that  court  to  the  supreme  court  of  the  state.  The  opin- 
ion and  judgment  of  that  court  in  the  case  are  reported  under  the 
name  of  Louisville  dN.  R.  Co.  v.  Bate,  12  Lea,  573. 

It  appears  from  that  report  that  the  grounds  laid  in  the  petition  for 
the  writs  were,  substantially,  (1)  non-compliance  on  the  part  of  the 
board  of  assessors  with  section  4  of  the  act  of  1877,  which  required  all 

, proof  taken  by  them  to  be  reduced  to  writing,  under  oath,  upon  notice  to 
the  parties  interested,  and  opportunity  to  be  present  and  cross-exam- 
ine witnesses;* (2)  that  in  the  mode  of  estimating  values  there  were 
various  errors  of  law.  Motions  were  made  to  dismiss  these  writs  on 
the  ground  of  want  of  jurisdiction  in  the  court;  the  thirteenth  section 
of  the  act  of  1877  declaring  "that  the  action  of  the  board  of  exam- 
iners, provided  for  by  the  sixth  section  of  the  act  of  March  20,  1875, 
shall  be  final  and  conclusive  as  to  the  value  of  a  railroad."  The  mo- 
tions to  dismiss,  however,  were  overruled,  and  the  jurisdiction  of  the 
court  sustained.  The  judgment  of  the  court  on  the  point  was  based 
upon  the  tenth  section  of  the  sixth  article  of  the  state  constitution, 
which  provides  that  "the  judges  or  justices  of  inferior  courts  of  law 
and  equity  shall  have  power,  in  civil  cases,  to  issue  writs  of  certiorari 
to  remove  any  cause,  or  the  transcript  of  the  record  thereof,  from  any 
inferior  jurisdiction  into  such  court  of  law,  on  sufficient  cause,  sup- 
ported by  oath  or  affirmation;"  and  upon  section  3123  of  the  Code  of 
Tennessee,  in  execution  of  this  constitutional  clause,  that  "the  writ 
of  certiorari  may  be  granted  whenever  authorized  by  law,  and  also 
in  all  cases  where  an  inferior  tribunal,  board,  or  other  officer  exercis- 
ing judicial  functions  has  exceeded  the  jurisdiction  conferred,  or  is 
acting  illegally,  where,  in  the  judgment  of  the  court,  there  is  no  other 
plain,  speedy,  or  adequate  remedy."  In  delivering  the  opinion  of 
the  court,  Turkey,  J.,  said : 
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"In  IParfe  v.  Murry,  2  Sneed,  56,  Judge  McKinney,  delivering  the  opinion 
of  a  majority  of  the  court,  says:  *  In  a  case  involving  a  question  as  to  the 
legal  competency  of  the  judge,  or  showing  such  a  substantial  departure  from 
the  course  of  proceeding  prescribed  in  the  statute  as  would  render  the  pro- 
ceedings void,  the  certiorari  would  be  the  proper  remedy.'  I  am  of  opinion, 
with  Judge  Tottkn,  that  the  revisory  jurisdiction  extends  to  any  question 
of  error  or  illegality  in  the  proceedings  which  has  the  effect  to  prejudice  the 
rights  of  a  party.  I  also  think  the  legislature  has  no  power  to  say  that  any 
citizen  shall  be  deprived  of  the  right  to  have  all  questions  touching  his  life, 
liberty,  or  property  heard,  passed  upon,  and  determined  by  the  regular  'and 
constitutional  courts  of  the  state.  Such  right  is  inalienable.  It  is  unnecessary, 
in  the  present  case,  to  go  beyond  the  majority  opinion  in  Wade  v.  Murry. n 

Proceeding  to  consider  the  case  upon  its  merits,  the  opinion  con- 
tinues : 

"Although  the  boards  may  be  officers  of  the  state,  and  proposing  to  discharge 
their  duties  as  such,  yet,  if  they  overleap  the  prescribed  limits  of  the  law  under 
which  they  act,  it  is  the  right  of  those  about  to  be  injured  to  ask  for,  and  the 
duty  of  the  courts  to  grant,  a  restraining  relief.  We  think  the  petitioners 
make  prima  facie  cases  for  relief.  What  are  the  facts  ?  Did  the  boards  ex- 
ceed their  authority?  As  we  have  seen,  the  act  requires  all  the  proof  to  be 
reduced  to  writing,  sworn  to  and  subscribed,  etc.,  and  upon  this  proof  the 
boards  to  act  in  fixing  their  valuations  for  taxation.  An  examination  of  the 
record  shows  the  values  fixed  by  the  .board  in  excess  of  that  shown  by  the 
proof.  We  cannot  supply  this  defect  by  presuming  the  officers  did  their  whole 
duty.  We  presume  they  have,  as  they  are  required  to  do,  returned  to  the 
proper  deposits  all  the  proof  upon  which  they  acted.  The  statute  confers  ex- 
traordinary power,  and  is  in  derogation  of  common  right,  and  must  be  strictly 
construed  and  observed.  When  called  upon,  as  here,  the  boards  must  show 
they  have  kept  to  the  statute.  This  is  not  alone  in  the  matter  of  proof  in 
most  of  the  cases  before  [us.]  Nor  does  it  appear  that  the  parties  had  notice 
of  the  taking  of  the  depositions — or  some  of  them,  at  least — which  appear 
in  the  record.  It  may  be  the  assessors  based  their  estimates  of  value  upon 
their  personal  knowledge  formed  from  inspection  and  examination.  This  they 
might  have  done,  but  like  all  other  testimony  it  should  have  been  reduced  to 
writing,  and  an  opportunity  to  cross-examine  allowed  to  the  parties  in  in- 
terest. " 

For  these  reasons,  in  those  cases,  including  those  of  the  present 
complainants,  in  which  proper  and  timely  exceptions  were  made  to 
the  action  of  the  board  of  assessors  before  them,  their  proceedings 
and  valuation  were  set  aside.  The  reversal  was  thus  limited  be- 
cause, as  the  court  said,  "we  cannot  hold  the  assessors  have  erred 
upon  a  question .  not  submitted-  to  them,  especially  when  the  excep- 
tions substantially  waive  it."  The  court  also  passed  upon  other  ob- 
jections taken  to  the  proceedings  of  the  assessors,  as  follows :  That 
the  main  stem  of  the  road  was  valued  separately  from  branches  and 
leased  lines  operated  by  the  same  company,  holding  that  as  to  such  they 
must  be  governed  by  the  same  rules  as  were  the  original  owners,  and 
as  separate  roads ;  that  the  road-bed,  franchise,  and  superstructure 
were  assessed  together  as  a  unit,  which  was  held  to  be  proper;  that 
the  rolling  stock  and  other  distributable  property,  denned  by  the  stat- 
ute to  consist  of  road-bed,  rolling  stock,  franchise,  choses  in  action, 
and  personal  property  having  no  actual  gitns,  and  which  it  declares 
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shall  be  valued  by  the  assessors  separate  from  the  other  property  of 
the  company,  and  the  total  value  ascertained  wheresoever  situated, 
whether  within  or  without  the  state,  was  valued  in  the  aggregate  as 
a  unit,  which  was  also  declared  to  be  according  to  the  intention  of 
the  law;  and  that  the  exemption  of  $1,000  allowed  by  the  statute 
was  deducted  only  from  the  value  of  the  main  stem,  and  not  from 
that  of  the  branches  and  leased  lines,  which  was  also  upheld.  These 
valuations  having  been  thus  set  aside,  a  new  proceeding  before  the 
board  of  assessors  became  necessary.  This  took  plaoe,  the  place  of 
one  member  who  had  resigned  being  filled  by  a  new  appointment. 

In  June,  1884,  the  board  of  assessors  reported  a  new  valuation  as 
follows :  Of  the  main  stem  of  the  Louisville  &  Nashville  Railroad, 
$50,000  per  mile;  of  the  Decatur  Division,  $25,191.08£ per  mile, — 
being  an  increase  in  the  former  of  over  $15,000  per  mile,  or  over  40 
per  cent.,  and  of  the  latter  an  increase  of  over  $6,000  per  mile,  or 
over  30  per  cent. ;  of  the  main  stem  of  the  East  Tennessee,  Virginia 
&  Georgia  Eailroad,  $24,000  per  mile ;  of  the  North  Carolina  Branch 
of  the  same,  $10,000  per  mile;  of  the  Ooltewah  Branch  oi  Cut-off, 
$16,000  per  mile.  It  is  alleged  in  the  present  bills  that  the  board  of 
assessors,  in  making  this  last  valuation,  had  before  them  in  proof  sub- 
stantially  the  same  state  of  facts  as  was  before  the  former  board  on 
which  the  first  valuation  was  made  which  was  set  aside  on  certiorari; 
that  the  present  board,  in  making  their  valuation,  disregarded  the  evi- 
dence, acted  arbitrarily,  and  not  in  good  faith,  for  the. purposes  of  a 
fair  and  just  valuation,  but  to  oppress  and  punish  complainants; 
that  the  valuation  is  excessive,  whether  it  is  considered  in  reference 
to  the  intrinsic  value  of  the  property  itself  or  compared  with  other 
railroad  property  in  the  state  or  elsewhere  in  the  United  States,  or 
with  the  value  at  which  the  real  estate  and  other  property  of  indi- 
vidual tax-payers  is  assessed  by  the  assessors  charged  with  that 
duty,  for  purposes  of  taxation,  it  Joeing  charged  in  regard  to  them  that 
they  systematically  and  intentionally  have  made  such  valuation  at 
much  less  than  the  fair  actual  value  of  such  property ;  that  deduc- 
tions permitted  to  other  tax-payers  are  denied  to  them;  that  the 
property  of  the  complainants  is  assessed  for  taxation  for  the  year 
1884  upon  an  amount  and  value  as  of  1883,  although  all  other  prop- 
erty in  the  state  is  assessed  upon  an  annual  valuation ;  and  that  the 
assessors  have  included  in  the  property  valued  large  amounts  of  prop- 
erty which,  although  belonging  to  complainants  respectively,  have  no 
taxable  situs  in  the  state  of  Tennessee. 

It  is  further  alleged  that  the  values  set  forth  by  the  complainants 
respectively  in  the  schedules  submitted  by  them  are  the  full  and  fair 
values  of  all  the  property  owned  by  them,  situated  within  the  state 
and  subject  to  taxation  therein,  and  they  are  severally  willing  to  pay 
the  taxes  chargeable  thereon,  and  offer  so  to  do.  It  is  further  charged 
in  these  bills  as  follows; 

(1)  That  the  proceedings  to  be  taken  in  reference  to  these  valua- 
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tions  by  the  board  of  examiners  under  the  statute  are  void,  contrary 
to  the  fourteenth  amendment  to  the  constitution  of  the  United  States, 
because  not  due  process  of  law,  inasmuch  as  no  opportunity  is  given 
by  the  statute  or  other  law  for  the  company  to  appear  before  the 
board  of  examiners  and  be  heard  by  them;  no  time  nor  place  is  fixed 
for  the  meeting  of  the  board  of  examiners,  nor  is  any  notice  required 
to  be  given  to  the  parties,  nor  any  opportunity  afforded  to  except  to 
their  conclusions,  or  to  have  the  same  reviewed  or  corrected. 

(2)  That  by  article  2,  §  28,  of  the  constitution  of  Tennessee,  it  is 
provided  that  "all  property  shall  be  taxed  according  to  its  value,  that  • 
value  to  be  ascertained  in  such  manner  as  the  legislature  shall  di- 
rect,' so  that  taxes  shall  be  equal  and  uniform  throughout  the  state. 
No.  one  species  of  property  from  which  a  tax  may  be  collected  shall 
be  taxed  higher  than  any  other  species  of  property  of  the  same 
value;"  that,  in  violation  of  this  provision  of  the  state  constitution, 
the  legislature  of  the  state  has.  by  law  discriminated  in  favor  of  do- 
mestic corporations  of  the  state  engaged  in  manufacturing  articles  of 
the  produce  of  the  state  by  taxing  them  upon  their  corporate  prop- 
erty alone,  as  in  case  of  individuals  and  firms,  while  it  is  alleged 
that  railroad  companies  are  taxed  upon  the  value  of  their  corporate 
property  as  enhanced  by  the  value  of  the  franchise,  and  by  a  consid- 
eration of  the  value  of  the  shares  of  its  capital  stock  in  the  hands  of 
its  stockholders. 

(3)  That  a  further  discrimination  is  made  by  law  against  the  com- 
plainants in  this :  that,  while  individual  tax-payers  are  entitled  to  de- 
duct from  the  value  of  money  and  ohoses  in  action  the  amount  of 
debts  owing  by  them,  incurred  in  the  business  which  produced  the 
taxable  assets,  no  such  deduction  is  permitted  to  be  made  by  railroad 
companies,  who  are  entitled  to  deduct  $1,000  only  from  their  taxa- 
ble property;  and  that,  in  point  of  fact,  these  complainants  are 
sought  to  be  assessed  for  taxation  upon  a  large  amount  of  choses  in 
action,  without  deduction,  while  owing  debts  which  individuals  would 
be  allowed  to  deduct,  equal  in  amount  to  such  assets;  and  that  this 
discrimination  is  in  violation  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  inasmuch  as  it  denies  to  them  the 
equal  protection  of  the  laws. 

(4)  That  the  general  revenue  law,  providing  for  the  valuation  of 
the  property  of  individual  tax-payers  by  local  assessors,  contains  pro- 
visions for  a  fair  and  just  equalization  of  such  assessments  in  each 
county  by  boards  of  equalization,  with  the  right  on  the  part  of  each 
tax-payer  to  be  heard  by  that  board  as  to  any  complaint;  and  in  case 
of  refusal  by  that  board  to  grant  redress  of  any  grievance,  the  county 
court  has  jurisdiction  to  give  relief;  whereas,  in  respect  to  railroad 
property,  the  board  of  examiners  has  arbitrary  power  over  the  whole 
matter  of  its  assessment,  without  any  opportunity  given  to  show  ex- 
cessive or  unequal  assessments  in  any  case ;  and  this  discrimination 
is  alleged  to  be  in  violation  of  the  fourteenth  amendment  to  the  con- 
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stitution  of  the  United  States,  being  a  denial  of  the  equal  protection 
of  the  laws. 

(5)  That  a  farther  discrimination  is  made  against  railroad  prop- 
erty, inasmuch  as  it  is  taxed  for  two  successive  years  on  the  same  as- 
sessment, while  all  other  property  is  taxed  annually  upon  assessments 
made  each  year. 

(6)  That  the  law  imposes  a  tax  upon  the  assessed  value  of  all  per- 
sonal property  belonging  to  a  railroad  company,  including  stocks, 
bonds,  cash,  notes,  accounts,  etc.,  and  railroad  supplies  and  material, 

»  which,  in  the  case  of  a  railroad  company,  like  the  Louisville  &  Nash- 
ville Railroad  Company,  being  a  foreign  corporation,  have  no  $ittu 
for  taxable  purposes  in  Tennessee,  being  held  by  the  company  at  its 
home  office  in  the  state  of  which  it  is  a  citizen,  and  which,  if  to  be 
considered  for  purposes  of  taxation  at  all,  in  other  jurisdictions,  as 
giving  value  to  visible  property  located  in  those  jurisdictions  respect- 
ively, should  be  apportioned  in  any  such  estimate  upon  the  whole  sys- 
tem of  railroad  lines,  of  whose  operation  they  are  the  product,  and 
not  exclusively  upon  that  part  of  the  line  called  the  main  stem;  that 
in  point  of  fact,  as  to  that  company,  its  system  embraces  many  lines, 
extending  into  other  states,  while  under  the  proposed  assessment, 
and  under  the  law  authorizing  it,  the  whole  of  such  personal  property 
and  choses  in  action,  valued  at  more  than  a  million  and  a  half  of  dol- 
lars, has  been  assessed  for  taxation  as  exclusively  pertaining  to  so 
much  only  of  that  system  as  embraces  the  line  of  road  between  Louis- 
ville and  Nashville. 

It  is  alleged  in  the  bills  that  if  the  board  of  examiners  shall  certify 
to  the  defendant  Piokard,  the  comptroller  of  the  state,  the  assess- 
ments made  by  the  assessors,  as  returned  to  them,  or  as  modified  by 
them,  that  officer  will  proceed  to  collect  the  amount  of  taxes  charge- 
able  to  them  and  payable  to  the  state,  by  distraint,  and  will  certify 
to  the  several  counties  and  towns  through  whioh  the  roads  run,  the 
amount  upon  whioh  those  municipalities  are  severally  authorized  to 
tax  said  roads,  who  will  proceed  to  collect  such  sums,  also,  by  sum- 
mary process. 

The  prayer  of  the  bills  is  that  the  assessments  made  by  the  board  of 
assessors,  and  now  before  the  board  of  examiners  for  their  considera- 
tion and  action,  be  declared  null  and  void,  at  least  so  far  as  they  ex- 
ceed the  valuation  returned  by  the  railroad  companies  themselves, 
which  are  alleged  to  be  full  and  true;  and  that  the  defendants,  who 
compose  the  board  of  examiners,  be  perpetually  enjoined  from  certi- 
fying the  record  of  said  assessments,  and  from  delivering  the  same 
to  defendant  Pickard,  the  comptroller,  and  the  defendant  Pickard  be 
enjoined  from  receiving  said  reoord,  and  from  certifying  said  assess- 
ments to  any  of  the  counties  and  towns  of  the  state,  and  from  tak- 
ing any  steps  to  collect  any  tax  claimed  by  the  state  of  Tennessee, 
upon  said  assessments,  in  excess  of  the  amount  admitted  to  be  due, 
and  for  an  injunction  pendente  lite  to  the  same-effect. 
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To  the  present  application  for  such  an  injunction  the  obvious  an- 
swer is  made,  in  argument  on  the  part  of  the  defendants,  that  it  is 
premature. 

The  alleged  inequalities,  illegalities,  and  errors  in  the  proposed 
valuation,  committed  by  the  board  of  assessors,  are,  it  must  be  ad- 
mitted, as  yet  inchoate  and  ineffective.  That  valuation  can  have  no 
validity  or  force  whatever  as  an  assessment  until  confirmed  by  the 
board  of  examiners  and  certified  by  them  to  the  comptroller.  The 
whole  matter  is  within  the  control  of  that  board,  and  they  have  not 
yet  acted.  What  their  action  may  be  we  do  not  know;  and  there  is 
no  ground  on  which  we  have  a  right  judicially  to  proceed,  for  believ- 
ing that  their  future  aotion  upon  the  record  of  the  assessors  may 
not  correct  every  error,  inequality,  and  injustice  now  complained  of. 
Even  on  the  supposition  entertained  in  the  bills,  that  the  legislation 
itself,  under  which  the  assessment  must  be  made,  is  open  to  the  ob- 
jections insisted  upon,  nevertheless,  as  that  whole  question  of  valua- 
tion is  submitted  to  the  board  of  examiners,  who  are  not,  in  any  re- 
spect, bound  by  the  proceedings  or  findings  of  the  board  of  assessors, 
it  may  be  that  the  ultimate  and  effective  assessment  made  by  the 
board  of  examiners  will,  when  made,  be  found  to  conform  entirely  as 
to  its  amount  to  the  estimates  admitted  to  be  correct  by  the  complain- 
ants themselves.  If  so,  there  can  be  no  room  for  complaint,  even 
though  the  methods  by  which  such  a  result  is  reached  should  be 
shown  to  be  erroneous  or  illegal.  It  is  the  result,  and  that  alone,  of 
which  there  can  be  any  ground  for  judicial  complaint.  If  that  proves 
to  be  just,  any  error  of  principle  in  establishing  it  would  be  even  less 
than  damnum  absque  injuria.  No  other  result  can  be  rightly  antici- 
pated; and  that  furnishes  a  conclusive  answer  to  the  application  as 
now  made.  It  does  not  weaken  the  force  of  this  conclusion  to  say 
that,  imputing  only  just  intentions  to  the  board  of  examiners,  they 
must  necessarily  err  because  of  the  vioes  pointed  out  in  the  legisla- 
tion by  which  it  must  be  presumed  they  will  be  governed,  and  which 
necessitate  injurious  discriminations  against  the  complainants;  be- 
cause, in  addition  to  the  consideration  already  mentioned,  and  which 
is  conclusive  that  the  question  is  one  of  amount,  which,  if  not 
greater  than  complainants  admit  to  be  correct,  cannot  be  for  any 
other  reasons  objected  to,  it  must  be  remembered  that  the  law,  which 
it  is  presumed  the  board  of  examiners  will  recognize  and  follow,  is 
not  merely  the  letter  of  detached  statutes,  which,  considered  by  them- 
selves, might  mislead  into  injustice  and  inequality,  but  it  is  that  let- 
ter of  the  law,  construed  as  it  must  be,  and  moulded,  if  need  be,  to 
conform  to  the  larger  and  supreme  law  of  the  constitution  of  the 
state  and  of  the  United  States,  which  are  invoked  by  the  complain- 
ants as  securing  to  them  all  the  relief  they  pray  for.  And  in  case 
any  errors  of  law  should  be  committed  by  the  board  of  examiners  in 
their  action  upon  the  record  of  the  proceedings  and  valuation  of  the 
board  of  assessors,  an  appeal  for  their  correction,  as  has  been  seen  by 
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the  decision  of  the  supreme  court  of  Tennessee  in  the  case  in  19  Lea, 
573,  may  be  had  by  certiorari  and  supersedeas,  issuing  oat  of  the 
state  courts,  notwithstanding  the  language  of  the  statute  declaring 
the  result  certified  by  the  board  of  examiners  to  be  final  and  con- 
clusive. 

It  is,  indeed,  charged  in  the  present  bills  of  complaint  that  the  com- 
plainants fear  and  believe  that  the  board  of  examiners  will  purposely 
attempt  to  defeat  their  remedy  by  certifying  the  result  of  their  action 
to  the  comptroller,  without  notice  to  them,  and  before  they  can  arrest 
the  proceeding  by  a  certiorari,  after  whioh,  it  is  averred,  it  will  be  too 
late  to  resort  to  that  remedy;  because,  by  the  act  of  March  21, 1873, 
no  suit  is  permitted  against  an  officer  charged  by  law  with  the  collec- 
tion of  revenue,  except  for  the  recovery  of  money  paid  under  protest, 
as  having  been  illegally  exacted,  to  be  brought  within  30  days  after 
payment;  all  writs  for  the  prevention  of  the  collection  of  any  revenue 
claimed,  or  to  hinder  or  delay  the  collection  of  the  same,  being  ex- 
pressly forbidden,  either  by  injunction,  supersedeas,  prohibition,  or 
any  other  writ  or  process  whatever.  The  question  whether  the  writ  of 
certiorari  and  supersedeas  might  issue  after  the  record  of  the  assessors 
had  been  acted  on  and  certified  to  the  comptroller  was  not  involved 
in  nor  decided  by  the  case  in  12  Lea,  573 ;  because  in  that  case  the 
writ  was  issued  and  served  while  the  record  was  still  in  the  hands  of 
the  board  of  examiners,  and  before  it  had  been  certified  and  remitted 
to  the  comptroller.  Whether  the  right  to  the  writ  is  so  far  fixed  by 
the  constitution  of  the  state  that  no  such  exception  as  that  made  by 
the  act  of  1873  can  be  effective,  is,  therefore,  an  undecided  question, 
the  answer  to  which,  however,vit  is  not  necessary  to  discuss  or  an-  , 
ticipate. 

It  is  the  logical  result  of  the  decision  of  the  supreme  court  of  Ten- 
nessee affirming  its  jurisdiction  by  certiorari  to  review  and  reverse  the 
action  of  the  board  of  examiners  upon  the  record  of  the  board  of  assess- 
ors, before  that  record  has  been  certified  to  the  comptroller,  that  there 
is  an  interval  of  time  between  the  final  action  of  that  board  and  their 
certificate  thereof  to  the  comptroller,  recognized  by  the  law,  in  which 
the  party  interested  has  a  right  of  appeal,  and,  as  that  right  of  appeal 
is  secured  by  the  law,  it  is  not  to  be  presumed  that  it  will  be  unlaw- 
fully denied  by  the  officers  of  the  law.  There  are,  it  is  true,  allega- 
tions, in  the  present  bills  of  complaint,  made  as  the  ground  of  the  fear 
and  belief  expressed  by  the  complainants  as  to  the  purpose  entertained 
by  the  members  of  the  board  of  examiners,  who  are  defendants,  by 
undue  means  to  defeat  their  right  of  appeal  from  the  result  of  their 
intended  action  upon  the  assessments  complained  of.  These  allega- 
tions relate  to  what  took  place  on  the  occasion  of  the  first  assess- 
ment, from  which  the  inference  is  sought  to  be  drawn  that  the  attempt 
was  there  made  by  the  same  board  to  defeat  the  appeal  in  that  case 
by  secrecy  and  stratagem, — not,  however,  successful. 

It  would  not  be  seemly  or  profitable  to  discuss  here  the  question 
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whether  the  facts  so  alleged  warrant  the  inference  sought  to  he  de- 
duced. They  certainly  furnish  no  ground  which  can,  consistently 
with  judicial  propriety,  be  made  a  justification  for  the  fears  expressed 
on  the  part  of  the  complainants  as  to  the  future.  At  the  time  re- 
ferred to,  of  the  former  assessments,  the  right  of  appeal  by  certiorari 
and  supersedeas  had  not  been  affirmed  by  the  supreme  court  of  Tennes- 
see, and  the  board  of  examiners  could  not  be  justly  accused  of  en- 
deavoring to  defeat  a  right  which  it  is  most  likely  they  did  not  believe  to 
have  an  existence.  The  situation  is  now  different.  The  supreme 
court  of  the  state  has  spoken,  and  upon  deliberation  has  declared  the 
legal  rights  of  the  complainant.  It  is  not  for  me  to  assume  that  the 
chief  officers  of  tbe  state,  by  law  forming  the  board  of  examiners, 
and  made  defendants  to  these  bills,  will  be  disloyal  to  the  constitu- 
tion and  law  of  the  state  by  a  contempt  of  the  authority  and  juris- 
diction of  its  judicial  tribunals.  I  shall,  therefore,  act  in  the  present 
matter  upon  the  contrary  assumption,  that  when  they  shall  have 
acted  according  to  their  own  convictions  of  duty  upon  the  record  of 
the  assessment  of  the  property  of  these  complainants,  submitted  to 
them  by  the  board  of  assessors,  reasonable  notice  will  be  given  to  the 
parties,  and  sufficient  delay  before  certifying  and  remitting  the  result  of 
their  action  to  the  comptroller  to  enable  them  to  avail  themselves  of  the 
right  to  have  that  action  judicially  reviewed  by  the  courts  of  the  state. 
A  failure  in  these  particulars  will  necessarily  give  rise  to  two  questions : 
First,  whether  the  proceeding  in  that  event  can  be  considered  pro- 
cess of  law;  and,  second,  whether  suoh  a  deprivation  of  the  oppor- 
tunity to  resort  to  a  remedy  given  by  the  law  confers  upon  a  court 
of  equity  jurisdiction  to  give  the  relief  which  might  otherwise  have 
been  obtained  at  law.    These  questions  are  not  before  me, now. 

The  motions  for  injunctions  are  therefore  now  denied  and  over- 
ruled, with  leave,  however,  to  the  parties  respectively  hereafter  to 
renew  them  upon  supplemental  bills,  if  hereafter  they  should  be  ad- 
vised to  file  them. 


1.  Land  Grant  to  Southern  Pacific  Railroad  Company— Act  of  March  3, 
1871— Grant  Vested,  when. 

The  words  that  there  be  and  t'»  hereby  granted,1'  in  the  act  of  congress  of 
March  3, 1871,  granting  lands  to  the  Southern  Pacific  Railroad  Company  of 
California,  constituted  a  present  grant  that  could  only  be  defeated  by  failure  to 
perform  the  conditions  subsequent,  and,  upon  proper  proceedings,  to  take  ad- 
vantage of  the  failure  to  perform  them;  and  the  general  right  to  the  land, sub- 
ject to  the  exceptions  found  in  the  act,  vested  at  the  date  of  the  passage  of  the 
act,  March  3, 1871,  and  attAchcd  to  lite  specific  lands  at  the  moment  of  the  filing 
of  the  plat  in  the  office  of  the  commissioner  of  the  general  land-office,  as  pro- 
vided by  section  3  ot  the  act,  on  April  3, 1871,  and  from  the  latter  date  it  wag 
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not  in  the  power  of  any  officers  of  the  government,  hy  any  action  of  theirs,  to 
divest  or  in  any  way  limit  or  modify  the  vested  rights  of  the  company. 

2.  Same — Mexican  Grant— Final  Location — Ghaut  of  Same  Lands  to  Rail- 
road. 

As,  under  the  act  of  June  14,  I860,  the  location  of  a  Mexican  grant  becomes 
final  after  the  publication  by  the  surveyor  general  of  the  notice  provided  by 
the  act,  in  the  absence  of  an  application  to  have  the  plat  and  survey  returned  to 
the  district  court  for  examination,  and  all  lands  outside  of  such  final  survey  be- 
come public  lands,  and  subject  to  other  disposition,  under  the  laws,  the  grant, 
by  the  act  of  March  3, 1871,  attached  to  such  lands  within  the  exterior  limits 
of  the  Talanta  grant,  but  outside  tho  limits  thereof,  as  thus  finally  located,  be- 
fore the  date  of  the  filing  of  the  plat  by  the  company. 

8.  Bamk— Rights  of  Settlers— Conveyance  by  Patentee. 

D.  entered  upon  land  within  the  exterior  limits  of  the  Tajanta  grant  to  se- 
cure a  pre-emption  claim,  but,  supposing  that  the  land  was  aubjudice,  aban- 
doned it  and  settled  on  other  land.  Four  years  later,  and  eighteen  months  after 
the  filing  of  the  plat  required  by  the  actof  March  3, 1871,  by  the  Southern  Pacific 
Railroad  Company,  he  returned.  Held,  that  he  could  acquire  no  title,  and  that 
the  patent  issued  to  him  was  void,  or  in  trust  for  the  company,  and  that  he 
could  convey  no  better  title  to  a  purchaser  for  value  without  actual  notice  of 
the  title  of  the  company. 

In  Equity. 

Joseph  D.  Redding,  for  complainant. 

Barclay  <k  Wilson  and  Eslee  dt  Wilson,  for  defendants. 

Sawyer,  J.  This  is  a  bill  in  equity  to  control  the  legal  title  vested 
in  the  defendants  by  virtue  of  a  patent  of  the  United  States,  and  to 
decree  that  defendants  hold  the  title  in  trust  for  complainant,  or  for 
any  other  relief  in  equity  to  which  complainant  may  be  entitled.  The 
land  is  within  the  limits  of  the  grant  to  complainant  of  the  alternate 
odd  sections  of  land  to  aid  in  the  construction  of  a  railroad  from  the 
intersection  of  the  Texas  Pacific  Railroad,  on  the  Colorado  river,  to 
connect  with  San  Francisco,  California,  under  the  acts  of  congress  of 
July  27, 1866,  §§  3, 18,  (14  St.  294,  299,)  and  of  March  3, 1871,  §  23, 
(16  St.  573.)  A  topographical  map  of  the  country  through  which 
this  part  of  the  Southern  Pacific  Railroad  was  to  pass,  was  duly  made 
by  the  engineers  and  adopted  by  the  company,  upon  which  map  was 
delineated  the  line  and  route  of  the  road  so  that  its  location  appeared  , 
thereon,  with  reference  as  well  to  the  sections  of  the  public  lands  as 
to  the  towns,  cities,  counties,  and  rivers  in  the  said  region.  The  map, 
with  the  line  and  route  so  delineated  thereon,  certified  by  the  chief 
engineer,  president,  and  secretary  of  complainant,  and  under  the  cor- 
porate seal  of  the  corporation,  was,  on  April  3,  1871,  duly  filed  with 
the  secretary  of  the  interior,  who  duly  accepted  it,  and  on  said  day 
transmitted  the  same  to  the  commissioner  of  the  general  land-office, 
to  be  filed  in  that  office,  and  on  that  day  it  was  filed  by  the  commis- 
sioner, in  his  office,  whereby  the  line  of  the  road  was  definitely  located, 
and  the  grant  attached  to  all  lands  at  that  time  subject  to  the  grant 
under  the  said  several  acts.  On  April  21, 1871,  the  commissioner  of 
the  general  land-office  transmitted  a  copy  of  said  map  to  the  receiver 
of  the  land-office  at  Los  Angeles,  whioh  map  was  duly  filed  in  that 
office  on  April  29,  1871.   The  road  was  afterwards  fully  completed 
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by  complainant,  in  accordance  with  the  said  acts  of  congress  and  sub- 
sequent acts  amendatory  thereof,  and  extending  the  time  for  com- 
pleting said  road,  whereby  the  rights  of  said  complainant  become  per- 
fected to  all  the  lands  within  the  purview  of  the  grant,  as  designated 
by  these  acts.  The  land  in  question  is  part  of  an  odd  section  within 
the  limits  of  the  grant.  After  the  completion  and  acceptance  of  the 
road,  the  complainant,  in  due  form  of  law,  repeatedly  applied  at  the 
proper  land-office  for  the  patent  to  which  it  claimed  to  be  entitled, 
tendering  all  necessary  charges  and  expenses,  but  a  patent  was  re- 
fused. 

•  On  November  25,  186T,  defendant  Dull,  having  all  the  qualifica- 
tions necessary  for  the  purpose,  in  good  faith  entered  as  a  pre- 
emptor  upon  the  land  in  question,  with  the  intention  of  acquiring  the 
title  of  the  United  States.  He  built  a  house  on  the  land,  and  resided 
there,  continuously,  from  November  15, 1867,  till  about  June  1, 1868, 
— a  little  over  six  months, — when  he  left  the  land  and  located  in  an- 
other place,  in  consequence  of  the  survey  made  in  the  mean  time  by 
Hansen,  hereinafter  mentioned,  which  included  the  land  in  question, 
within  the  boundaries  of  Tajanta  rancho,  as  surveyed  by  him,  believ- 
ing, as  he  did,  that  land  so  situated  was  not  open  to  pre-emption.  In 
the  latter  part  of  1872  the  survey  of  Hansen  was  rejected  by  the  gov- 
ernment at  Washington,  as  having  been  made  without  jurisdiction, 
and  as  being  void.  Thereupon,  after  such  rejection,  and  a  year  or 
more  after  the  filing  of  the  plat  as  aforesaid  by  complainant,  by  which 
the  line  of  the  road  was  definitely  located,  Dull  returned  and  again 
settled  on  the  land,  and  on  April  9, 1874,  filed  his  declaratory  state- 
ment in  the  proper  land-office.  The  patent  in  question  was  after- 
wards issued  to  him  on  December  30,  1880,  upon  a  settlement,  as 
stated  by  the  secretary  of  the  interior  in  his  opinion,  to  have  been 
made  in  the  latter  part  of  1872,  being  the  settlement  made  on  his 
second  entry  before  referred  to. 

The  survey  of  Hansen  was  made  under  the  following  circumstances : 
The  Tajanta  rancho  grant,  being  a  Mexican  grant  of  a  league  of  land 
within  larger  exterior  limits,  having  been  finally  confirmed  under  the 
act  of  1851,  a  survey  of  the  rancho,  as  confirmed,  was  made  by 
Deputy  Surveyor  Hancock,  in  December,  1858.  This  survey  was  ap- 
proved by  the  surveyor  general,  September  17,  1860,  after  the  pas- 
sage of  the  act  of  June  14,  1860,  relating  to  the  subject,  and  it  is 
governed  by  that  aot.  12  St.  33.  The  notice  of  the  survey  and  fil- 
ing of  the  approved  plat  was  published,  in  all  respects,  as  required 
by  the  provisions  of  that  aot.  The  plat  and  survey  were  retained  in 
the  office  of  the  surveyor  general  for  the  time  required  by  the  act, 
and  no  application  for  ordering  it  into  court,  and  no  such  order  hav- 
ing been  made,  the  survey  became  final,  under  the  provisions  of  said 
act,  in  the  latter  part  of  September,  1860,  and  was  afterwards  duly 
transmitted  by  the  surveyor  general  to  the  general  land-office  at 
Washington.    Some  time  prior  to  February,  1868,  the  confirmee  of 
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the  grant  applied  to  the  surveyor  general  to  set  aside  the  Hancock 
survey,  already  become  final,  and  have  a  new  one  made,  which  appli- 
cation was  referred  to  the  commissioner  of  the  general  land-office  for 
his  instructions.  The  commissioner  directed  the  surveyor  general  to 
examine  the  case,  and  if  he  found  the  matter  to  be  still  within  the  . 
jurisdiction  of  the  surveying  department,  to  have  a  new  survey  made. 
The  surveyor  general  afterwards  ordered  George  Hansen  to  make  a 
survey,  and  he  thereupon  made  the  survey  hereinbefore  mentioned, 
in  the  month  of  February,  1868,  and  forwarded  it  to  the  general 
land-office;  but  the  commissioner  and  the  secretary  of  the  interior 
decided  that  it  was  not  within  the  jurisdiction  of  the  surveyor  general 
to  make  the  survey,  on  the  ground  that  the  Hancock  survey  of  1858 
had  become  final  in  1860  under  section  5  of  said  act  of  1860,  which 
provides  that  "the  said  plat  and  survey,  so  finally  determined  by  pub- 
lication, order,  or  decree,  as  the  case  may  be,  shall  have  the  same  effect 
and  validity  in  law  as  if  a  patent  for  the  land  so  surveyed  had  been 
issued  by  the  United  States."  The  said  Hansen  survey  was  rejected 
as  void  on  «that  ground.  The  Hancock  survey,  which  became  final 
under  the  statute  in  September,  1860,  did  not  include  the  land  in 
controversy,  but  the  land  was  situate  within  the  exterior  boundaries 
of  the  Tajanta  rancho,  as  claimed  in  the  petition  for  confirmation,  and 
the  confirmee  continued  to  claim  the  land,  as  being  within  the  grant, 
until  the  rejection  of  the  Hansen  survey  by  the  secretary  of  the  in- 
terior, on  the  ground  stated,  on  February  21,  1872.  In  December, 
1872,  after  the  rejection  of  the  Hansen  survey,  on  the  ground  stated, 
defendant  Dull  returned  to  the  land,  and  thenceforth  occupied  in 
good  faith  till  the  issue  of  his  patent.  He  filed  his  declaratory  state- 
ment in  the  proper  office,  April  9, 1874. 

Prior  to  the  commencement  of  this  suit  defendant  Dull  conveyed 
the  land  in  question,  and  his  title,  whatever  it  is,  has  passed  to  and 
become  vested  in  defendant  Scheffelin,  who,  prior  to  his  purchase, 
caused  the  county  records  of  the  county  of  Los  Angeles,  in  which  the 
land  in  situated,  to  be  searched,  and  the  legal  title  thereto  appeared 
upon  said  records  to  be  vested  in  his  grantor,  free  from  incumbrances; 
and  said  purchase  was  made  by  him  without  any  actual  knowledge, 
in  fact,  of  any  right,  title,  interest,  or  claim  of  complainant,  or  any 
other  person,  of,  in,  or  to  said  land,  or  any  part  thereof.  He  pur- 
chased the  land  in  good  faith,  for  his  own  use  and  benefit,  and  paid 
therefor  $2,500,  which  was  the  full  value  of  the  land  at  that  time. 
The  congressional  grant  to  the  complainant,  relied  on,  is  found  in 
section  23  of  the  act  of  March  3, 1871,  (16  St.  579,)  and  is  in  the  fol- 
lowing language : 

"That,  for  the  purpose  of  connecting  the  Texas  Pacific  Railroad  with  the 
city  of  San  Francisco,  the  Southern  Pacific  Railroad  Company  of  California 
is  hereby  authorized  (subject  to  the  laws  of  California)  to  construct  a  line  of 
railroad  from  a  point  at  or  near  Tehacbapa  pass,  by  way  of  Los  Angeles,  to 
the  Texas  Pacific  Railroad,  at  or  near  the  Colorado  river,  with  the  same  rights, 
giants,  and  privileges,  and  subject  to  the  same  limitations,  restrictions,  and 
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conditions,  as  were  granted  to  said  Southern  Pacific  Railroad  Company  of  Cal- 
ifornia by  the  act  of  July  twenty-seven,  eighteen  hundred  and  sixty-six." 

For  the  particulars  of  the  grants,  it  will  be  seen  reference  is  made 
to  the  act  of  July  27, 1866,  incorporating  the  Atlantic  &  Pacific  Bail- 
road,  and  making  the  provisions  of  that  act  applicable  to  complain- 
ant. 14  St.  292.  Referring  to  section  18  of  that  act  so  made  appli- 
cable, (Id.  299,)  it  appears  that  in  consideration  of  the  construction 
of  the  connecting  railroad,  therein  provided  for,  and  "to  aid  in  its  con- 
struction," the  Southern  Pacific  Railroad  Company  of  California, 
complainant  herein,  "shall  have  similar  grants  of  land,  subject  to  all 
the  conditions  and  limitations  herein  provided;"  that  is  to  say,  the 
same  grants,  and  upon  the  same  terms  and  conditions,  as  are  pre- 
scribed for  the  Atlantic  &  Pacific  Railroad.  Section  3  of  the  act,  (Id. 
294,)  on  substituting  the  name  of  the  complainant  for  the  Atlantic  & 
Paoific  Railroad,  provides : 

"That  there  be,  and  hereby  is,  granted  to  the  Southern  Pacific  Railroad 
Company  of  California,  *  *  *  for  the  purpose  of  aiding  in  the  construc- 
tion of  said  railroad,  *  *  *  every  alternate  section  of  public  land,  not 
mineral,  designated  by  odd  numbers,  *  *  *  whenever,  on  the  line  thereof, 
the  United  States  having  full  title,  not  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  free  from  pre-emption  or  other  claims  or  rights,  at  the  time 
the  line  of  said  road  is  designated  by  a  plat  thereof,  filed  in  the  office  of  the 
commissioner  of  the  general  land-office. " 

It  is  settled  by  numerous  decisions  that  the  words  "that  there  be, 
and  hereby  is,  granted"  lands,  in  an  act  of  congress,  constitute  a  pres- 
ent grant,  that  can  only  be  defeated  by  failure  to  perform  the  condi- 
tions subsequent,  and  upon  proper  proceedings  to  take  advantage  of 
the  failure  to  perform  them.  The  general  right  to  the  land,  in  this 
instance,  subject  to  the  exceptions  found  in  the  act,  vested  at  the  date 
of  the  passage  of  the  act,  March  3, 1871,  and  attached  to  the  specific 
land  at  the  moment  of  the  filing  of  the  plat  in  the  office  of  the  com- 
missioner of  the  general  land-office,  as  provided  by  section  3  of  the 
act  already  cited.  Southern  P.  R,  Co.  v.  Orton,  6  Sawy.  198;  Schu- 
lenberg  v.  Harriman,  21  Wall.  60;  Leavenworth,  etc.,  R.  Co.  v.  U.  S. 
92  U.  S.  741;  Railroad  Co.  v.  Smith,  9  Wall.  95;  Ryan  v.  Central 
P.  R.  Co.  5  Sawy.  262,  affirmed,  99  U.  S.  383;  Central  P.  It.  Co. 
v.  Dyer,  1  Sawy.  641;  Knevals  v.  Hyde,  20  Alb.  Law  J.  370;  Van 
Wyc'k  v.  Knevals,  106  U.  S.  360;  S.  C.  1  Sup.  Ct.  Rep.  336. 

In  the  last  case  cited  the  court  says : 

"The  grant  is  one  in  praisenti;  *  *  *  that  is,  it  imports  the  transfer, 
subject  to  the  limitations  mentioned,  of  a  present  interest  in  the  lands  desig- 
nated. The  difficulty  in  immediately  giving  full  operation  to  it,  arises  from 
the  fact  that  the  sections  designated*  as  granted  are  incapable  of  identifica- 
tion until  the  route  of  the  road  is  "definitely  fixed.'  When  that  route  is  thus 
established,  the  grant  takes  effect  upon  the  sections,  by  relation,  as  of  the  date 
of  the  act  of  congress.  In  that  sense,  we  say  that  the  grant  is  one  in  praisenti. 
It  cuts  off  all  claims,  other  than  those  mentioned,  to  any  portion  of  the  lands, 
from  the  date  of  the  act,  and  passes  the  title  as  fully  as  though  the  sections 
had  then  been  capable  of  identification." 
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In  the  same  case,  the  supreme  court  settles  the  question,  also,  as 
to  when  the  grant  becomes  specific  and  definite,  by  attaching  itself 
to  particular  odd  sections.    Says  the  court : 

"When  a  route  is  adopted  by  the  company,  and  a  map  designating  it  is  filed 
with  the  secretary  of  the  interior,  and  accepted  by  that  officer,  the  route  is  es- 
tablished ;  it  is,  in  the  language  of  the  act, « definitely  fixed,'  and  cannot  be  the 
subject  of  future  change,  so  as  to  effect  the  grant,  except  upon  legislative 
consent.  It  then  becomes  the  duty  of  the  secretary  to  withdraw  the  lands 
granted  from  market.  But  if  he  should  neglect  this  duty,  the  neglect  would 
not  impair  the  rights  of  the  company,  however  prejudicial  it  might  prove  to 
others.  Its  rights  are  not  made  dependent  upon  the  issue  of  the  secretary's 
order,  or  upon  notice  of  the  withdrawal  being  given  to  the  local  land  officers. 
Congress,  which  possesses  the  absolute  power  of  alienation  of  the  public  lands, 
has  prescribed  the  period  at  which  other  parties  than  the  grantee  named  shall 
have  the  privilege  of  acquiring  a  right  to  portions  of  the  lands  specified,  and 
neither  the  secretary  nor  any  other  officer  of  the  land  department  can  extend 
the  period  by  requiring  something  to  be  done  subsequently,  and,  until  done, 
continuing  the  right  of  parties  to  settle  on  the  lauds  as  previously.  Other- 
wise, it  would  be  in  their  power,  by  vexatious  or  dilatory  proceedings,  to  de- 
feat the  act  of  congress,  or  at  least  seriously  impair  its  benefit.  Parties 
learning  of  the  route  established — and  they  would  not  fail  to  know  it — might, 
between  the  filing  of  the  map  and  the  notice  to  the  local  land  officers,  take  up 
the  most  valuable  portions  of  the  lands.  Nearriess  to  the  proposed  road  would 
add  to  the  value  of  the  sections  and  lead  to  a  general  settlement  upon  them. 
This  view  of  the  law  disposes  of  the  claim  of  the  defendant.  A  map,  desig- 
nating the  route  of  the  proposed  road,  made  by  the  engineers  of  the  company 
after  careful  surveys,  and  adopted  by  its  directors,  was  filed  on  the  twenty- 
fifth  of  March,  1870,  with  the  secretary  of  the  interior,  who  accepted  it,  and 
on  the  twenty-sixth  of  that  month  transmitted  it  to  the  commissioner  of  the 
general  land-office  with  directions  to  instruct  the  proper  local  officers  to  with- 
hold from  sale,  or  other  disposition,  the  odd-numbered  sections  within  the 
limits  of  twenty  miles  on  each  side  of  the  route. "  106  U.  S.  366  ;  8.  C.  1  Sup. 
Ct.  Rep.  3-38,  339. 

So,  in  this  case,  the  plat,  duly  approved  by  the  engineers,  and 
adopted  by  the  proper  officers  of  the  company,  was  filed  in  the  office 
of  the  commissioner  of  the  general  land-office  on  April  3,  1871,  and 
on  that  day  the  title  of  complainarit  vested,  as  to  all  the  odd  sections 
within  the  prescribed  distance,  of  which  the  land  in  question  was  a 
part'Of  one,  to  which,  at  the  time,  there  was  no  existing  vested  right 
in  another,  or  which  was  not,  at  the  time,  within  some  other  excep- 
tion of  the  grant.  Thenceforth,  it  was  not  in  the  power  of  any  offi- 
cers of  the  government,  by  any  action  of  theirs,  to  divest,  or  in  any 
way  limit  or  modify,  tbe  rights  of  complainant  so  vested  under  the 
act  of  congress.  The  title  of  the  complainant  having  vested  on  April 
3,  1871,  it  attached  to  the  land  in  question,  unless  it  is  within  one  of 
the  exceptions  found  in  the  act.  The  ground  mainly  relied  on  to 
bring  it  within  one  of  these  exceptions  is  that  on  that  day  tbe  land  in 
question  was  within  the  exterior  limits  of  the  Tajanta  grant,  subjudiee 
at  the  time,  and  therefore  not  subject  to  grant  within  the  rule  estab- 
lished by  the  supreme  court  in  Newhall  v.  Sanger,  92  U.  S.  761.  If 
the  Tajanta  grant  had  been  finally  located  before  that  date,  then  it 
was  no  longer  subjudiee,  and  the  lands,  being  outside  the  limits  of 
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the  final  survey,  were  public  lands,  and  subject  to  grant,  and  the 
congressional  grant  attached,  unless  the  land  was  within  some  other 
exception.  This  point  is  settled  beyond  controversy  by  the  decision 
of  this  court,  affirmed  by  the  supreme  court,  in  Ryan  v.  Central  P. 
B.  Co.  5  Sawy.  260,  and  99  U.  S.  382.  The  supreme  court  says 
in  the  case,  with  reference  to  land  selected  after  the  final  rejection  of 
the  Mexican  grant,  in  lieu  of  other  lands  excepted  from  the  grant  to 
the  railroad  company:  "When  so  selected  there  was  no  Mexican  or 
other  olaim  impending  over  it.  It  had  ceased  to  be  sub  judice,  and' 
was  no  longer  in  litigation.  It  was  as  much  public  land  as  any  other 
part  of  the  national  dominion."    99  U.  S.  388. 

The  question,  then,  is,  when  did  the  location  of  the  Tajanta  grant 
become  final  ?  We  have  seen  from  a  statement  of  the  facts  that  the 
Hancock  survey  was  made  prior  to  the  passage  of  the  act  of  June 
14,  1860,  (12  St.  33,)  and  was  approved  by  the  surveyor  general, 
September  17,  1860,  after  its  passage,  and  that  the  effect  of  the 
proceeding  is  determined  by  that  act.  The  publication  of  notice  was 
duly  made,  and  the  survey  and  plats  were  retained  for  inspection  in 
the  office  of  the  surveyor  general  for  the  term  prescribed  by  the  act. 
No  application  was  made  to  order  it  into  court,  in  pursuance  of  the 
provisions  of  the  act,  and  no  such  order  was  made.  The  survey 
thereby  became  final  under  the  act,  after  which  it  was.  transmitted 
to  the  commissioner  of  the  general  land-office.  The  effect  of  a  sur- 
vey thus  become  final  is  declared,  by  the  explicit,  express  terms  of 
the  statute,  in  language  so  clear  that  it  cannot  be  misunderstood, 
and  that  is  susceptible  of  but  one  construction.  It  is  as  follows: 
"And  the  said  plat  and  survey,  so  finally  determined  by  publication, 
order,  or  decree,  shall  luive  the  same  effect  and  validity  in  law  as  if  a 
patent  for  the  land  so  surveyed  had  been  issued  by  the  United  States." 
The  language  is  in  the  alternative,  and  puts  a  survey,  become  final 
by  publication,  upon  the  same  footing  with  one  made  final  by  an 
"order  or  decree"  of  the  court,  and  makes  it,  in  express  terms,  in 
its  legal  effect,  the  equivalent  of  a  patent.  This  act  took  away  the 
entire  jurisdiction  of  the  commissioner  of  the  land-office,  which  ex- 
isted under  prior  statutes,  to  revise  or  reject  or  confirm  surveys  of 
Mexican  grants,  and  transferred  it  to  the  courts,  where  parties  inter- 
ested, not  satisfied  with  a  survey,  were  required  to  make  an  appli- 
cation to  order  it  into  court ;  and  also  made  the  survey  and  location 
final,  by  default  of  the  parties  interested,  if  no  such  application  should 
be  made.  When  this  survey  thus  became  final  under  the  act,  it  was 
res  adjudicaia  on  the  location,  and  there  was  no  authority  or  jurisdic- 
tion in  the  land  department,  or  in  any  other  officer  of  the  govern- 
ment, to  in  any  way  interfere  with  it.  There  remained  but  the  mere 
ministerial  duty  of  issuing  the  patent,  which  would  be  convenient 
evidence  of  title,  already  fully  vested  under  the  statutes  by  the  sur- 
vey, which  had  become  final  under  the  act,  and  been  made  equiva- 
lent to  a  patent.    Upon  this  survey  becoming  final  under  the  nro- 
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visions  of  the  act  of  1860,  the  grant  ceased  to  be  subjudice ;  and  all 
lands  outside  of  the  survey  thus  made  final,  became  public,  lands  of 
the  United  States,  and  subject  to  any  other  disposition  under  the 
laws.  Nothing  can  be  subjudice  before  a  tribunal  or  officer  that  has 
no  authority  or  jurisdiction  to  adjudge  the  matter,  or  to  in  any  way 
meddle  or  interfere  with  it.  Any  attempt  to  exercise  such  authority, 
or  any  claim  made  against  action  already  final,  and  beyond  the  reach 
of  further  jurisdiction,  is  simply  a  nullity.  From  the  moment  the 
location  became  final  the  commissioner  of  the  general  land-office  was 
functus  officio  as  to  everything  bat  the  ministerial  duty  of  issuing  the 
patent.  His  jurisdiction  and  power  in  all  other  respects  were  ex- 
hausted, and  his  further  acts  were  void.  The  confirmation  of  a  sur- 
vey under  the  act  of  1860  has  often  been  held  to  be  conclusive.  Bit- 
sell  v.  Henshaw,  1  Sawy.  583,  584;  Trcadway  v.Semple,  28  Cal.  655; 
Wright  v.  Semple,  32  Cal.  659 ;  Henshaw  v.  Bissell,  18  Wall.  268,  269. 
It  is  held  that  the  proceeding  is  in  the  nature  of  a  proceeding  in 
rem,  and  equally  conclusive  upon  those  who  fail  to  appear  and  contest 
the  location  upon  a  notice  published  under  the  act  of  1860. 

Says  the  court,  in  Bissell  v.  Henshaw,  1  Sawy.  585 :  "The  pro- 
ceeding is  one  somewhat  of  the  nature  of  a  proceeding  in  rem  under 
the  statute,  in  which  all  parties  are  bound  to  intervene  and  protect 
their  interests.  If  not,  there  could  be  no  object  in  this  provision  of 
the  act."  And  the  supreme  court,  in  affirming  the  same  case  on  ap- 
peal, said :  "By  4he  proceedings  thus  authorized,  the  approval  of  the 
survey  brought  before  the  court  had,  as  against  claimants  under 
floating  grants,  the  force  and  conclusiveness  of  a  judicial  determina- 
tion in  a  suit  in  rem,  and  all  such  claimants  were  concluded  by  it. 
*  *  *  If  the  defendants,  or  those  under  whom  they  hold,  failed 
to  appear  and  contest  the  survey,  they  cannot  now  be  heard  in  this 
action  to  question  its  correctness."  18  Wall.  268,  269.  These  were 
cases  where  the  survey  had  been  ordered  into  court  and  notice  given, 
and  thereupon  the  survey  had  been  confirmed  by  order  of  court;  but 
the  statute  makes  a  survey  which  becomes  final  after  publication, 
without  application  to  order  it  into  court,  equally  final  and  conclusive. 
It  is  still  in  the  nature  of  a  proceeding  in  rem,  and  all  who  object  to 
the  survey  must  apply,  within  the  time  prescribed  by  the  act,  to  have 
it  ordered  into  court  for  judicial  examination,-  or  in  default  thereof 
they  will  in  like  manner  be  concluded  on  the  expiration  of  the  time. 
In  this  case  the  survey  became  final  under  the  act  on  the  expiration 
of  the  time,  and  everybody  is  concluded.  The  United  States  on  one 
side,  and  the  confirmee  on  the  other,  were,  in  fact,  parties  to  the  rec- 
ord and  to  the  survey ;  and  as  to  both  the  Hancock  survey  became 
final,  and  thereafter  the  matter  ceased  to  be  subjudice. 

In  this  case  the  surveyor  general,  on  the  application  of  the  con- 
firmee, was,  long  subsequently,  directed  by  the  department  at  Wash- 
ington to  examine  the  record,  and,  if  still  within  the  jurisdiction  of 
'  the  surveying  department,  to  make  a  new  survey ;  and  thereupon  a 
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survey  was  made  by  Hansen,  nearly  eight  years  after  the  Hancock 
survey  had  become  final.  It  will  be  observed  that  no  survey  was 
ordered  unless  found  to  be  still  within  the  jurisdiction  of  the  sur- 
veyor. But  the  secretary  of  the  interior — and  rightly,  I  think — 
rejected  this  survey  by  Hansen,  on  the  ground  that  the  Hancock  sur- 
vey had  long  before  become  final,  and  that  there  was  no  further  ju- 
risdiction over  the  matter;  so  that  the  aotion  of  Hansen  was  not  void- 
able merely,  but,  necessarily,  absolutely  void.  The  then  secretary 
of  the  interior  properly  held  that  the  grant  ceased  to  be  sub  judice 
when  the  Hancook  survey  became  final,  and  on  that  theory  he  issued 
a  patent  to  the  complainant  to  an  adjoining  portion  of  the  same 
section,  of  which  the  land  now  in  question  is  a  part,  which  patent 
was  in  question  in  Southern  P.  R.  Co.  v.  Garcia,  hereinafter  cited. 
But  his  successor  held  that  the  grant  was  sub  judice  during  all  the 
time  the  proceedings  under  the  Hansen  survey  were  pending,  al- 
though those  proceedings  were  void  for  want  of  jurisdiction,  and  re- 
fused a  patent  to  complainant  for  the  locus  in  quo,  and  granted  one 
to  defendant  Dull  on  that  ground.  Manifestly,  the  first  decision  was 
right  and  the  last  wrong.  The  grant  ceased  to  be  sub  judice  at  the 
moment  the  Hancook  survey  became  final.  The  same  view  main- 
tained here  was  taken  by  the  supreme  court  of  California,  reversing 
the  judgment  of  the  court  below,  in  Southern  P.  R.  Co.  v.  Oarcia,  be- 
fore referred  to,  which  was  for  a  part  of  the  same  section,  and  ad- 
joining the  land  now  in  question,  and  therefore  similarly  situated. 
2  Pac.  Bep.  397. 

The  court,  after  a  full  discussion  of  the  question,  says: 

"The  publication  and  approval  of  the  Hancock  survey,  in  the  absence  of 
any  application  to  have  it  returned  into  the  district  court,  had  the  same  effect 
and  validity  in  law  as  if  a  patent  for  the  land  so  surveyed  had  been  issued 
by  the  United  States.  After  that,  the  grant  was  in  no  sense  sub  judice. 
*  *  *  It  was  the  duty  of  the  surveyor  general  to  transmit  said  survey  to 
the  genera^  land-office,  and  of  that  office  to  forthwith  issue  the  patent  for  the 
land  in  accordance  with  said  survey.  The  grant  thereby  became  segregated 
from  the  lauds  lying  outside  said  survey."   Page  398. 

Such  is  the  unanimous  judgment  of  the  supreme  court  of  Califor- 
nia, in  bank,  with  respect  to  a  part  of  this  identical  section,  situated 
precisely  like  the  part  now  in  dispute;  and  I  have  no  doubt  of  the 
correctness  of  the  ruling.  If  these  unauthorized  and  void  acts  of  the 
claimant,  and  subordinate  officers  of  the  land-office,  can  continue  the 
grant  in  a  sub  judice  condition  after  a  survey  becomes  final  under 
the  statute,  then  the  same  result  would  follow  similar  acts  years  after 
the  issue  of  a  patent  upon  a  confirmed  claim,  and  the  lands  would 
never  be  finally  segregated  from  the  public  domain. 

The  only  other  exception  suggested,  within  which  the  land  in  ques- 
tion can  fall,  is  that  defendant  Dull,  at  the  date  of  the  filing  of  the 
plat,  had  initiated  a  pre-emption  right,  which  he  afterwards,  in  good 
faith,  followed  up  till  he  obtained  a  patent.  But  Dull  was  not  living 
on  the  land  at  the  time  of  the  filing  of  the  map  by  complainant.  He 
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had  entered  in  1867,  and  erected  a  house,  in  good  faith,  with  the  in- 
tention of  securing  a  pre-emption  right,  and  remained  till  June,  1868, 
about  six  months.  The  Hansen  survey  haying  been  made  in  the 
mean  time,  he  supposed  the  Tajanta  grant  to  be  still  $ub  judice,  and 
that  the  land  was  consequently  not  subject  to  pre-emption.  For  that 
reason  he  abandoned  his  land  and  located  elsewhere,  and  did  not  re- 
turn to  the  land  till  four  years  afterwards,  after  the  Hansen  survey 
had  been  decided  to  be  void  for  want  of  jurisdiction  by  the  secretary 
of  tbe  interior.  He  had  not  resided  on  the  land  for  nearly  three 
years  when  complainant's  map  was  filed.  At  that  time  he  had  no 
vested  right  whatever  in  the  land.  The  right  he  once  initiated 
was  lost  by  abandonment  when  he  left  the  land  in  consequence  of 
the  Hansen  survey.  The  fact  that  he  was  mistaken  as  to  the  legal 
effect  of  that  proceeding  cannot  affect  the  question.  That  removal 
was  an  abandonment,  no  matter  what  the  reasons  were  that  oper- 
ated upon  his  mind  and  controlled  his  action.  The  act  of  abandon- 
ment itself,  irrespective  of  the  reasons  for  it,  terminated  the  right  in- 
itiated, and  not  followed  up  and  perfected.  His  subsequent  entry, 
four  years  afterwards,  and  eighteen  months  subsequent  to  the  filing  of 
complainant's  map,  did  not  connect  itself  with  his  former  residence, 
and  continue  or  reinstate  the  right  first  initiated  and  afterwards  lost 
by  his  own  voluntary  act.  The  right  of  complainant  having  attached, 
it  was  now  too  late  to  acquire  a  new  right  of  pre-emption.  The  sec- 
retary of  the  interior,  for  the  purpose  of  the  patent  issued,  very  prop- 
erly regards  his  pre-emption  right  as  based  solely  on  the  entry  in 
1872.  The  land,  then,  was  not  within  any  exception  of  the  act  of 
congress,  and  the  title  vested  in  complainant  upon  the  filing  of  its 
plat,  and  complainant  became  entitled  to  a  patent  upon  the  perform- 
ance of  the  conditions  of  the  grant,  which  have  all  been  fully  per- 
formed. 

The  only  remaining  question  is  whether  the  defendant  Scheffelin 
is  protected  as  a  bona  fide  purchaser  for  value,  without  notice  of  com- 
plainant's title;  and  I  think  he  is  not.  The  grant  to  complainant 
was  made  by  a  statute  of  the  United  States  in  prasenti,  which  could 
only  be  defeated  by  the  failure  to  perform  the  conditions  subsequent. 
But  those  conditions  were  fully  performed,  and  the  title  became  fully 
vested  under  the  statutory  grant,  and  only  the  mere  ministerial  duty 
remained,  to  issue  the  patent,  as  evidence  of  title  to  the  complainant. 
The  complainant  became  the  owner  of  the  land,  having  all  thz  bene- 
ficial interest  in  it,  and  I  think,  also,  the  legal  interest,  for  a  title 
can  pass  by  statutory  grant  as  well  as  by  patent.  There  was,  at 
most,  left  in  the  United  States  the  naked,  dry  legal  title  held  in  trust 
for  complainant,  and  a  patent  to  any  other  party,  if  effective  to  pass 
the  legal  title  at  all,  would  be  a  violation  of  that  trust.  But  there 
was  no  power  in  the  officers  of  the  United  States  to  execute  a  patent, 
under  the  circumstances  of  this  case,  to  Dull ;  and  the  patent  is  void 
on  that  ground.    There  is,  in  this  case,  no  right  acquired  under  re- 
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cording  laws  by  which  a  subsequent  bona  fide  purchaser  may  obtain 
a  title  by  reason  of  a  prior  purchaser's  failure  to  record  his  convey- 
ance. So,  also,  it  is  not  the  case  of  the  acquisition  of  the  legal  title 
by  a  party  having  a  prior  equity,  equal  to  the  equity  of  the  complain- 
ant, to  which  the  legal  title,  when  acquired,  attaches  itself;  and  the 
cases  cited  upon  that  point  do  not  apply.  There  is  no  equity  in  the 
defendant,  other  than  such  as  arises  out  of  the  transaction  itself,  by 
which  he  acquired  the  legal  title,  if,  indeed,  the  legal  title  can  be  said 
to  have  passed.  The  grant  to  complainant  was  fey  statute,  of  which 
all  the  world  must  take  notice;  and,  by  virtue  of  the  same  statute,  it 
became  attached  to  the  particular  land,  and  became  specific  on  the 
filing  of  the  maps  in  the  offices  of  the  commissioners  of  the  general 
land-office,  which  also  became  a  public  record,  pointed  out  by  the 
statute  itself  as  the  place  to  go  for  information  as  to  the  specific 
land  to  which  the  grant  should  become  attached.  The  statute  and 
the  map  became  the  official  record  of  the  grant,  and  were  open  to 
inspection,  and  were  notice  to  all  the  world  of  the  extent  of  the  grant. 
After  the  filing  of  the  plat  it  was  only  necessary  to  read  the  statute 
and  compare  it  with  the  map  on  file,  aud  the  record  of  the  public 
surveys,  with  reference  to  which  the  map  was  made,  to  ascertain  that 
the  land  in  question  was  embraced  in  the  grant.  There  were  no  facts 
extrinsic  to  or  dehors  the  record  to  be  ascertained  on  parol,  or  other 
evidence,  of  which  a  purchaser  from  Dull  might  be  innocently  igno- 
rant. So,  also,  the  proceedings  for  the  confirmation  of  the  Tajanta 
grant  were  public  judicial  records,  which  disclosed  on  their  face  the 
fact  that  the  survey  of  the  grant  had  become  final,  and  ceased  to  be 
sub  judice  in  1860,  long  before  the  filing  of  complainant's  plat  and 
the  issue  of  the  patent  in  question.  The  rights  of  complainant,  there- 
fore, were  fully  disclosed  by  the  statute  and  public  records  of  the 
United  States,  of  which  everybody  is  bound  in  law  to  take  notice, 
and  if  the  defendant  Scheffelin  did  not,  in  fact,  have  actual  notice, 
he  had  legal  notice.  He  was  bound  to  know  these  facts  so  disclosed 
by  the  statutes  and  the  public  records  of  the  United  States.  So  the 
officers  of  the  land  office  were  not  misled  by  any  false  testimony  ex- 
trinsic to  or  dehors  th9  record  submitted  for  their  determination  as 
to  the  rights  of  the  complainant.  They  acted  on  a  known  state  of 
facts,  disclosed  by  their  own  records,  and  simply  erred  in  the  legal 
conclusions  drawn  from  tho3e  known  facts.  By  that  error  they  over- 
stepped the  bounds  of  their  authority  in  refusing  a  patent  to  com- 
plainant, and  issuing  the  one  in  question  to  Dull.  The  patent  is 
either  absolutely  void  for  want  of  power  to  execute  it,  and  does  not 
even  pass  the  legal  title,  or  else  the  dry  legal  title  passed,  subject 
to  the  trust  in  favor  of  complainant,  and  it  should  be  conveyed  to 
complainant. 

In  cases  where  questions  of  fact  are  to  be  determined  by  the  land- 
office  upon  parol  or  other  evidence  extrinsic  to  and  dehors  the  record, 
in  order  to  ascertain  whether  a  statutory  grant  has  attached  to  a  par- 
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ticular  piece  of  land,  I  am  not  now  prepared  to  say  that  such  deter- 
mination of  facts  would  not  be  conclusive ;  or,  if  not,  that  a  bona  fide 
purchaser,  for  a  valid  consideration  from  the  grantee  of  the  patent,  is- 
sued  upon  such  a  determination  of  facts,  would  not  be  protected.  But 
that  is  not  this  case.  In  Johnson  v.  Towsley,  13  Wall.  86,  the  su- 
preme court  says : 

"It  is  fully  conceded,  that,  when  those  officers  [officers  of  the  land-office] 
decide  controverted  questions  of  fact,  in  the  absence  of  fraud  or  impositions 
or  mistake,  their  decisions  on  those  questions  are  final.  *  *  *  But  we  are 
not  prepared  to  concede  that  when,  in  the  application  of  the  facts  as  found 
by  them,  they,  by  misconstruction  of  the  law,  take  from  a  parly  that  to  which 
he  has  acquired  a  legal  right  under  the  sanction  of  those  laws,  the  courts  are 
without  power  to  give  relief. " 


"The  secretary,  or  rather  the  assistant  secretary,  as  appears  by  the  record, 
rejected  Towsley's  claim  on  the  sole  ground  that  he  had  previously  filed  a  de- 
claratory statement  of  his  intention  to  claim  a  pre-emption  of  another  tract 
of  land  which  he  had  voluntarily  abandoned;  and  it  is  clear  that,  but  for  this 
construction  of  the  statute  on  that  subject,  Towsley  would  have  received  the 
patent  which  was  awarded  to  Johnson."   Id.  87,  88. 

This  doctrine,  that  relief  may  be  granted  where  injury  has  resulted 
from  a  misconstruction  of  the  law  applicable  to  the  known  facts  by 
the  officers  of  the  land  department,  has  been  repeatedly  affirmed 
since;  as  in  Shepley  v.  Cowan,  91  U.  $.  340;  Moore  v.  Robbing,  96  U. 
S.  535, 536;  and  other  cases.  Now,  that  is  precisely  what  was  done 
in  this  case.  Upon  the  known,  undisputed,  and  recognized  state  of 
facts  disclosed  by  their  own  records,  the  secretary  of  the  interior  and 
commissioner  of  the  land-office  erred  in  their  construction  of  the  law  . 
applicable  to  the  case,  holding  that,  upon  the  facts  and  statutes  un- 
der which  the  survey  became  final,  the  survey  did  not  become  final 
till  the  rejection  of  the  Hansen  survey  in  1872;  whereas,  under  the 
law,  it  did  become  final  upon  the  completion  of  the  publication  of  no- 
tice published  of  the  Hancock  survey  in  1860;  and  they  erred  in  fur- 
ther holding  that  the  grant  continued  to  be  subjudice  till  1872,  whereas, 
under  the  law  properly  construed,  it  ceased  to  be  subjudice  in  1860. 
But  for  this  error  of  law,  upon  the  conceded  facts,  the  patent  would 
have  been  awarded  to  complainant  instead  of  to  Dull.  This  brings 
the  case  exactly  within  the  decisions  cited.  Besides,  the  case  of  Van 
Wyck  v.  Knevals,  106  U.  S.  360,  S.  C.  1  Sup.  Ct.  Rep.  336,  is  exactly 
in  point  in  this  case,  and  settles  the  question,  if  it  were  otherwise 
doubtful ;  but  it  is  not.  There  mast  be  a  decree  for  complainant,  as 
prayed  in  the  bill,  with  costs ;  and  it  is  so  ordered. 
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Mobsb  and  others  v.  Rib  let. 


{Circuit  Covrt,  W.  D.  Michigan,  8.  D.   November  8, 1884.) 


1.  Fraudulent  Conveyance — Chattel  Mortgage — Decisions  of  State  Court 

— Rule  of  Property. 

The  decisions  of  the  supreme  court  of  a  state,  under  a  rtate  statute  touching 
chattel  mortgages  made  in  such  state,  establish  a  rule  of  property  as  binding 
upon  a  court  of  the  United  States  as  upon  the  courts  of  the  state. 

2.  Same — Possession  of  Property-— Right  of  Disposal— Future  Indebtedness. 

Provisions  in  a  chattel  mortgage  that  the  mortgagor  shall  continue  in  posses- 
sion of  the  property  and  dispose  of  it  in  the  ordinary  course  of  his  business, 
keeping  the  stock  replenished  as  nearly  as  might  be,  and  that  the  mortgage 
shall  cover  subsequently  acquired  property,  and  secure  present  and  future  in- 
debtedness for  goods  bought  of  the  mortgagee  on  credit,  do  not  render  the 
mortgage  executed  to  a  creditor  in  Michigan  void  on  its  face  as  to  other  credit- 
ors o?  the  mort  gagoe. 
8.  Same — Fraud — Question  of  Fact. 

The  rule  in  Michigan  is  that  the  question  of  fraud  is  one  of  fact,  to  be  deter- 
mined from  all  the  facts  and  circumstances  bearing  upon  the  good  faith  of  the 
transaction,  and  in  the  case  at  bar  the  evidence  does  not  show  fraudulent  in- 
tent. 

Application  for  Dissolution  of  an  Attachment. 

Fletcher  &  Wanty,  for  plaintiffs. 

W.  D.  Fuller  and  J.  C.  Fitzgerald,  for  defendant. 

Withe y,  J.  The  mortgage  which  the  defendant  gave  to  McGraw 
&  Co.,  dated  October  20,  1884,  presents  all  the  questions  bearing 
upon  the  alleged  fraudulent  character  of  the  transaction  involved  in 
this  application  to  dissolve  the  attachment  in  this  case.  It  appears 
on  the  face  of  the  mortgage  that  the  mortgagor  was  to  continue  in 
possession  of  the  stook  of  goods,  and  sell  and  dispose  of  them  in  the 
ordinary  course  of  his  business;  was  to  keep  the  stock  replenished 
as  nearly  as  might  be.  The  mortgage  covered  subsequently  acquired 
goods  put  into  the  stock,  and  secured  present  and  future  indebtedness 
for  goods  bought  of  the  mortgagees  on  oredit.  The  mortgage  was 
given  with  the  understanding  that  it  would  enable  the  mortgagor  to 
keep  on  in  business  and  pay  his  debts  by  disposing  of  other  property 
and  applying  the  proceeds  to  their  payment.  It  was  understood  that 
he  was  not  able  to  pay  his  debts  as  they  matured,  but  he  believed  he 
could  pull  through  and  pay  if  he  could  get  time.  The  evidence  out- 
side of  the  mortgage  shows  that  the  mortgagor  depended  much  on 
McGraw  &  Co.'s  advice  as  to  how  he  should  deal  with  his  other  cred- 
itors in  reference  to  giving  security,  etc.,  but  there  was  no  under- 
standing and  agreement  as  to  this.  He,  subsequent  to  giving  them 
the  mortgage,  sought  their  advice.  They  advised  the  giving  of  a  sec- 
ond mortgage  to  Burn  ham  &  Co.,  and  they  expressed  their  opinion  of 
the  course  the  mortgagor  should  pursue  in  reference  to  other  of  his 
creditors.  One  of  Jais  creditors,  for  a  small  amount,  had,  it  seems, 
proposed  to  take  judgment  against  the  mortgagor;  and  October  31st, 
11  days  subsequent  to  the  date  of  the  mortgage  to  McGraw  &  Co.,  one 
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of  their  firm  wrote  to  the  mortgagor  that  he  had  better  give  them  a 
mortgage  on  all  his  personal  property,  horses,  wagon,  and  everything 
subject  to  levy,  saying:  "It  will  be  the  safest  for  yon,  and  it  will  be 
easy  for  us,  to  turn  it  over  to  you  when  you  get  into  shape."  Riblet 
says  he  never  answered  this  letter,  and  no  such  mortgage  seems  to 
have  been  given. 

On  these  facts  we  are  asked  to  find  that  the  mortgage  to  McGraw 
&  Co.,  given  October  20,  1884,  was  given  with  intent  to  hinder  and 
delay  creditors,  and  is  therefore  void.  First,  it  is  urged  that  the 
mortgage  is  constructively  fraudulent,  containing  a  provision  that  is 
beneficial  to  the  debtor,  and  necessarily  prejudicial  to  other  credit* 
ors,  viz.,  the  permission  to  the  debtor  to  sell  and  dispose  of  the  stock 
of  goods  in  the  usual  course  of  his  business,  thereby  shielding  the 
property  of  the  debtor  so  that  creditors  are  delayed  in  the  collection 
of  their  debts ;  and  that  such  is  the  necessary  effect  of  such  a  pro- 
vision, whether  contained  in  the  mortgage  or  agreed  to  outside  of  the 
mortgage.  This,  it  is  claimed  by  the  attaching  creditors,  is  the  view 
of  the  United  States  supreme  court  in  Robinson  v.  Elliott,  22  Wall. 
513,  and  followed  in  ArgaU  v.  Seymour,  4  McCrary,  56.  We  cannot 
assent  to  such  views  while  administering  rights  under  the  statute  of 
this  state  touching  chattel  mortgages,  in  view  of  the  decisions  of , the 
supreme  court  of  this  state  under  that  statute.  The  decisions  under 
this  statute  touching  chattel  mortgages  made  in  this  state  establish  a 
rule  of  property  as  binding  upon  a  court  of  the  the  United  States  as 
upon  the  courts  of  the  state.  The  supreme  court  of  Michigan  has  uni- 
formly held  that  such  provisions  as  are  contained  in  this  mortgage  do 
not  render  the  instrument  fraudulent  on  its  face  as  to  other  creditors. 
Gay  v.  Biduell,  7  Mich.  519;  Wingler  v.  Sibley,  35  Mich.  231;  Fry 
v.  Russell,  Id.  229.  The  rule  in  this  state  is  that  the  question  of 
fraud  is  one  to  be  determined  from  all  the  facts  and  circumstances 
bearing  upon  the  good  faith  of  the  transaction.  Robinson  v.  Elliott 
was  decided  under  the  statute  of  Indiana,  where  the  point  had  not 
been  passed  upon  by  the  state  court,  so  that  the  supreme  court  of  the 
United  States  say  it  was  at  liberty  to  consider  the  question  for  itself  as 
to  what  the  legislature  intended.  ArgaU  v.  Seymour,  4  McCrary,  56, 
asserts  the  rule  laid  down  in  Robinson  v.  Elliott,  but  the  case  is  not 
disposed  of  under  the  doctrine  of  that  case,  I  think.  Mr.  Judge  Low- 
ell, in  Brett  v.  Carter,  2  Low.  458,  in  a  well-considered  case,  ex- 
presses different  views.  But,  independently  of  these  cases,  we  think 
the  supreme  court  of  the  United  States  would  promptly  hold,  in  a  case 
arising  under  a  chattel  mortgage  executed  in  this  state,  that  the  rule 
of  interpretation,  as  held  by  the  supreme  court  of  Michigan,  must 
control  as  a  rule  of  property. 

The  second  view  of  the  attaching  creditor  is  that,  taking  all  the 
facts  and  circumstances,  inoluding  the  terms  of  the  mortgage,  they 
are  fraudulent,  in  fact,  as  intended  to  hinder  and  delay  creditors. 
We  do  not  agree  to  this  view.    The  letter  of  McGraw,  written  11 
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days  after  the  mortgage  was  given,  ought  not  to  be  given  such  effect 
as  to  relate  back  to  October  20th,  and  render  the  transaction,  to  which 
it  does  not  relate,  fraudulent.  The  mortgagor  agrees,  or  the  terms 
of  the  mortgage  require,  the  value  of  the  stock  of  goods  to  be  kept  up 
to  its  value  when  mortgaged;  hence  it  does  not  appear  that  the  goods 
must  necessarily  be  consumed  by  the  very  aot  of  selling  from  the 
stock.  We  discover  no  arrangement  between  the  parties  to  the  mort- 
gage which,  from  its  intrinsic  nature  or  inevitable  tendency,  will  in- 
juriously impair  the  rights  of  other  creditors.  The  question  is  whether 
it  was  the  intention  in  giving  and  receiving  the  mortgage  to  hinder 
and  delay  creditors ;  and  I  am  not  able  to  say,  in  view  of  the  way 
chattel  mortgages  have  been  upheld  and  favored  by  the  court  of  last 
resort  in  this  state,  that  such  was  the  intention. 

The  order  will  be  that  the  attachment  be  dissolved,  with  the  usual 
costs  of  the  motion  in  favor  of  the  defendant. 


1.  Firr  Insurance— Agenct— Husband  and  Wife— Presumptions. 

Insurance  taken  out  by  a  husband  in  his  own  name  upon  sole  and  separate 
property  of  his  wife,  is  to  be  presumed  to  have  been  procured  by  him  as  her 
agent  and  for  her  benefit. 

2.  Same— Interest. 

Where  a  company's  policies  provide  that  "any  interest  in  property  insured 
not  absolute,  or  that  19  less  than  a  perfect  title,  must  be  especially  represented 
to  the  company  and  expressed  in  this  policy  in  writing,  otherwise  the  insur- 
ance shall  be  void,"  it  is  the  duty  of  the  agent  who  makes  the  contract  in  be- 
half of  the  company,  if  he  knows  that  the  property  upon  which  insurance  is  de- 
sired belongs  to  the  applicant's  wife,  to  state  that  fact  in  the  policy,  and  if  he 
fails  to  do  so  the  policy  will  not  be  invalid  on  that  account. 

3.  Same— Parties. 

A  husband  who  has  taken  out  insurance  as  his  wife's  agent  upon  her  prop- 
erty in  his  own  name  may  sue  in  his  own  name  for  her  benefit  in  case  of  loss. 

4.  Same— Judgments— Estoppel. 

Where  a  husband  insured  property  in  his  own  name,  part  of  which  belonged 
to  him  and  part  to  his  wife,  and  after  a  loss  a  creditor  of  his  obtained  judgment 
against  him  and  garnished  the  insurance  company  and  obtained  judgment  for 
the  amount  of  the  husband's  loss,  held,  that  the  judgment  in  tie  garnish- 
ment proceedings  did  n6t  estop  the  husband  from  suing  the  company  in  his 
own  name  for  the  amount  due  his  wife. 


Suit  upon  a  policy  of  insurance,  taken  out  by  the  plaintiff  in  his 
own  name,  upon  a  building  and  contents.  The  contents  belonged 
to  the  plaintiff,  but  the  building  was  the  sole  and  separate  estate  of 
his  wife.    Building  and  contents  having  been  destroyed  by  fire,  this 

1  Reported  by  Bcnj.  ¥.  Rex,  Esq.,  of  the  St.  Louis  bar. 


Hunt  v.  Mercantile  Ins.  Co. 


(Utreuit  Court,  E.  D.  MasouH.   November  17. 1884) 


At  Law. 
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suit  was  brought  to  recover  $500,  the  amount  of  insurance  upon  the 
former.    The  defendant  sets  up  as  matters  of  defense—* 

(1)  That  said  building  was  used  at  the  time  it  was  insured  as  a  tobacco 
manufactory,  and  was  insured  as  such;  that  said  policy  provides  that  if  any 
building  therein  described  should  become  vacant  or  unoccupied  for  the  pur- 
pose indicated  in  the  policy,  then  the  policy  should  become  void,  unless  con- 
sent in  writing  should  be  indorsed  by  the  insurer  upon  said  policy;  and  that 
without  any  such  consent  being  given  said  property  was  allowed  to  remain 
vacant  and  unused  for  the  purposes  indicated  in  the  policy  for  the  period  of 
thirty  days  prior  to  its  destruction  by  fire.  (2)  That  said  building  was 
the  sole  and  separate  property  of  plaintiff's  wife,  and  that  fact  not  having 
been  expressed  in  the  policy  as  therein  required,  the  policy  was  on  that  ac- 
count void.  (8)  That  subsequent  to  said  loss  the  Mercantile  National  Bank 
had  recovered  a  judgment  in  this  court  against  plaintiff  for  the  sum  of 
97,469.60,  and  had  execution  issued,  and  summoned  the  defendant  herein  as 
garnishee;  that  defendant  duly  answered  the  interrogatories  filed  in  said  pro- 
ceedings, denying  any  indebtedness  to  plaintiff,  and  alleging  in  its  said  an- 
swer the  same  facts  as  defenses  for  non-indebtedness  to  the  plaintiff  herein 
upon  said  policy  as  are  pleaded  in  this  suit;  that  the  same  issues  were  made 
up  in  said  garnishment  proceedings,  on  a  denial  of  said  answer,  and  the  re- 
ply to  said  denial,  that  are  presented  in  this  suit,  and  upon  a  trial  of  said  is- 
sues, the  plaintiff  herein,  being  a  party,  cross-examined  the  witnesses  intro- 
duced, and  that  the  court  determined  all  of  said  issues  in  favor  of  defendant, 
except  as  to  9500,  the  amount  of  insurance  mentioned  in  said  policy  of  in- 
surance as  being  upon  the  personal  property  described  therein,  which  amount 
of  money  the  court  determined  to  be  in  the  hands  of  defendant  as  garnishee, 
and  to  be  due  plaintiff;  that  said  sum  was  paid  to  said  bank;  and  that,  by 
reason  of  the  premises,  the  plaintiff  herein  has  no  further  cause  of  action, 
because  the  issues  in  reference  to  such -other  claim  and  demand  have  all  been 
determined  by  this  court  in  favor  of  defendant,  and  are  res  adjudicata. 

The  plaintiff,  by  his  reply,  admits  that  said  building  belonged  to 
his  wife,  but  alleges  that  the  insurance  thereon,  though  taken  out  in 
his  name,  was  so  taken  out  by  him  as  her  authorized  agent,  and  for 
her  benefit,  and  that  said  insurance  company  knew  that  said  prop- 
erty belonged  to  plaintiff's  wife,  and  that  he  was  acting  as  her  agent 
in  obtaining  said  insurance  when  it  issued  its  policy ;  and  that  it  was 
the  duty  of  said  company's  agent,  and  not  of  plaintiff,  to  see  to  the 
expression  of  the  true  ownership  of  said  property  in  said  policy. 

The  reply  closed  with  a  general  denial  of  the  averments  of  the  an- 
swer not  expressly  admitted. 

The  case  was  tried  by  the  court  without  a  jury. 

Evidence  was  introduced  at  the  trial  tending  to  prove  that  plaintiff 
acted  as  his  wife's  agent  in  taking  out  said  policy  on  said  building, 
and  that  defendant's  agent,  who  issued  the  policy,  knew,  at  the  time 
the  contract  of  insurance  was  made,  that  said  building  belonged  to 
the  plaintiff's  wife,  he  having,  as  the  agent  of  another  company,  pre- 
viously issued  a  policy  upon  the  same  property  in  the  wife's  name, 
and  that  he  thereafter  renewed  both  policies, — one  in  the  wife's  name, 
and  the  other  in  the  name  of  the  husband. 

On  November  1,  1884,  the  court  delivered  the  following  opinion: 
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"Treat,  J.  There  are  three  contested  points  in  this  case :  First, 
whether  the  building  was  destroyed  by  fire  during  non-occupancy, 
within  the  meaning  of  the  policy.  Without  analyzing  the  testimony 
it  must  suffice  to  state  that  under  the  facts  the  loss  was  not  avoided 
by  the  then  condition  of  the  premises.  Second,  the  defendant  relies 
upon  the  following  condition  in  the  policy,  to- wit :  "Any  interest  in 
property  insured  not  absolute,  or  that  is  less  than  a  perfect  title,  or 
in  case  of  a  building  standing  on  leased  ground,  or  on  land  held  un- 
der contract  only,  must  be  especially  represented  to  the  company, 
and  expressed  in  this  policy  in  writing,  otherwise  the  insurance  shall 
t>e  void."  If  it  were  necessary  to  determine  the  questions  connected 
with  this  allegation  in  the  light  of  the  dealings  between  the  parties, 
and  the  knowledge  of  defendant  of  the  relationship  of  the  assured  to 
the  property,  important  questions  would  have  to  be  determined.  The 
briefs  of  the  counsel  are  mainly  directed  to  this  proposition.  Third,  a 
partial  payment  and  estoppel  by  a  prior  adjudication  are  not  contro- 
verted by  the  pleadings.  The  court  has  examined  the  pleadings  and 
record,  and  reached  the  conclusion  that  the  plaintiff  is  estopped,  as 
the  answer  avers.  See  Cromwell  v.  County  of  Sac,  94  U.  S.  351. 
Judgment  is  therefore  ordered  for  the  defendant." 

The  plaintiff  thereupon  moved  for  a  new  trial  upon  the  ground 
that  "the  facts  pleaded  by  defendant  in  its  answer  as  an  estoppel 
upon  plaintiff  were  controverted  by  the  plaintiff's  reply  to  said  an- 
swer, and  defendant  offered  no  evidence  at  the  trial  to  prove  said 
facts,"  and  that  the  plea  of  estoppel  had  been  abandoned  by  the  de- 
fendant, and  the  evidence  did  not  sustain  the  judgment.  In  his  brief 
the  plaintiff  called  the  court's  attention  to  the  fact  that  in  the  pro- 
ceedings in  the  case  of  Merchants'  National  Bank  v.  Mercantile  Insur- 
ance Co.  the  court  had  found  that  the  defendant  herein  was  liable 
for  the  amount  written  upon  the  personalty  covered  by  the  property, 
viz.,  $500,  but  had  held  that  a  creditor  of  the  plaintiff  herein  could 
not  recover  the  $500  written  upon  the  realty  because  the  latter  fund 
did  not  belong  to  plaintiff,  but  to  his  wife,  if  any  one,  and  could  only 
be  recovered,  if  at  all,  in  a  suit  for  her  benefit,  and  that  this  suit  had 
been  instituted  by  plaintiff  for  the  benefit  of  his  wife. 

Hiram  J.  Grover,  for  plaintiff. 

Krum  &  Jonas,  for  defendant. 

The  motion  for  a  new  trial  having  been  argued,  the  court  (per  Treat, 
J.1)  reversed  its  former  ruling  in  favor  of  the  defendant,  and  held  for 
the  plaintiff  upon  all  the  three  points  mentioned  in  its  former  opin- 
ion, and  gave  judgment  accordingly. 

*His  opinion  was  oral. 
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Bale  and  another  v.  Rbdfield  and  another,  as  Ex'x  and  Ex'r,  etc. 


Customs  Duties — Illegal  Exactions — Contbact  to  Bring  Butt  to  Rkoovkb — 
Substitution  op  Attorneys — Effect  of  Judgment. 

Contract  whereby  plaintiffs  and  others  authorized  the  institution  of  suits  to 
recover  alleged  illegal  customs  duties  and  fees  construed,  and  held  that  the 
substitution  of  the  attorneys,  through  whom  some  of  such  suits  were  settled, 
was  valid ;  that  plaintiffs  were  bound  by  the  action  of  said  attorneys ;  and  that 
the  cases  so  settled  should  not  be  revived  against  the  executors  of  the  col- 
lector. 

At  Law. 

Lewis  Sanders  and  George  N.  Sanders,  for  plaintiffs. 

Elihu  Root,  Dist.  Atty.,  Thomas  Greenwood  and  Ladisla*  Karge, 
Asst.  Dist.  Attys.,  for  defendants. 

William  Nelson  Cromwell,  for  the  executors  of  Douglas. 

Blatchford,  Justice.  About  the  year  1860  one  Alfred  Douglas,  Jr., 
who  was  then  a  merchant  in  the  city  of  New  York,  became  satisfied 
that  certain  exactions  made  by  various  collectors  of  customs  for  du- 
ties and  fees  were  excessive,  and  could  be  recovered  back.  There- 
after, he,  at  his  own  instance,  in  connection  with  one  Earl  Douglas, 
entered  into  a  contract  or  contracts  with  several  hundred  merchants, 
including  the  plaintiffs  in  these  two  suits,  whereby  the  said  Douglases 
agreed  to  endeavor  to  establish,  by  legal  decisions  or  otherwise,  that 
such  exactions  were  illegal,  and  to  recover  back  the  excess  of  duties 
and  fees  so  paid ;  and,  in  consideration  of  their  undertaking  and 
services  rendered,  the  other  parties  to  the  contract  severally  agreed 
to  allow  and  pay  to  said  Alfred  Douglas,  Jr.,  "for  himself  and  asso- 
ciate," as  compensation  for  said  services,  a  fee  equal  in  amount  to 
•>  one-half  part  of  all  and  any  sums  of  money  they  might  recover;  it 
being  expressly  understood/  and  agreed  that  all  expenses  and  costs 
were  to  be  for  account  and  risk  of  said  Douglases,  whether  they  were 
successful  or  not.  In  cases  where  the  contract  was  in  writing  and 
signed  by  the  merchant,  it  read  as  follows,  and  in  cases  where  it  was 
verbal,  its  terms  were  as  follows : 

"Whereas,  the  collectors  of  customs  at  various  ports  in  the  United  States 
have  been  and  are  still  exacting  excessive  duties  on  our  importations  of  mer- 
chandise, and  fees  on  the  necessary  papers  accompany  the  entry  of  the  same 
at  the  custom-houses,  owing  to  our  being  compelled  to  add  to  our  entries  and 
to  pay  duty  on  actual  or  estimated  transport  coastwise,  and  inland  freight 
charges;  also,  to  add  to  our  entries,  and  to  pay  duty  on,  commissions,  cost, 
and  charges,  instead  of  upon  the  cost  or  market  value,  without  charges;  also, 
to  add  to  our  entries,  and  pay  duty  on,  commissions  at  higher  rates  than  the 
usual  rates  charged  within  different  foreign  countries  from  whence  we  im- 
port; also,  to  add  to  our  entries,  and  pay  duty  on,  charges  and  commissions 
not  actually  incurred;  also,  owing  to  our  being  compelled  to  pay  fees  for  oaths 
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to  entries,  clearances,  manifests,  stamps  on  invoices,  etc.,  and  orders  from  one 
department  of  the  custom-house  to  the  other,  which  exactions,  we  are  ad- 
vised, are  contrary  to  law ;  therefore,  the  undersigned,  in  behalf  of  themselves 
and  consignors,  have  employed  Alfred  Douglas,  Jr.,  and  Earl  Douglas,  of  New 
York  city,  who  agree,  on  their  behalf,  to  endeavor  to  establish,  by  legal  de- 
cisions or  otherwise,  that  such  exactions  are  illegal,  and  to  recover  the  excess 
of  duty  and  fees  paid  by  us  to  the  United  States;  and,  in  consideration  of 
their  undertaking  and  services  rendered,  we  hereby  severally  agree  to  allow 
and  pay  to  said  Alfred  Douglas,  Jr.,  for  himself  and  associate,  as  compensa- 
tion for  said  services,  a  fee  equal  in  amount  to  the  one-half  part  of  all  and 
any  sums  of  money  they  may  recover;  it  being  expressly  understood  and 
agreed  that  all  expenses  and  costs  are  to  be  for  account  and  risk  of  Alfred 
Douglas,  Jr.,  and  Earl  Douglas,  whether  they  are  successful  or  not." 

Thereafter  the  said  Douglases,  upon  their  own  responsibility,  and 
in  their  own  behalf,  made  a  contract  or  contracts  with  Messrs.  Kauf- 
mann,  Frank  &  Wilcdxson,  attorneys  at  law,  whereby,  at  their  own 
expense,  they  employed  said  attorneys  to  bring,  and  said  attorneys 
brought,  in  the  state  courts  of  the  state  of  New  York,  as  attorneys  of 
record  for  the  plaintiffs  therein,  a  large  number  of  suits,  including 
these  two,  in  the  names  of  the  various  merchants,  to  recover  such 
duties  and  fees,  all  of  which  suits  were  duly  removed  into  this  court. 
Earl  Dpuglas  died  about  1865.  On  the  fifth  of  April,  1866,  Alfred 
Douglas,  Jr.,  upon  his  own  responsibility,  and  in  his  own  behalf,  made 
a  written  contract  with  E.  Delafield  Smith,  an  attorney  at  law,  and  for 
some  time  before  1866  attorney  of  the  United  States  for  the  southern 
district  of  New  York,  and  for  some  time  after  that  date  corporation 
counsel  of  the  city  of  New  York,  whereby,  at  his  own  expense,  he 
employed  said  Smith,  and  thereafter  caused  bim  to  be  substituted  as 
attorney  of  record  for  the  plaintiffs  in  all  of  said  suits,  including  both 
of  these  suits,  in  place  of  Kaufmann,  Frank  &  Wilcoxson.  The  general 
terms  of  such  written  contract  were,  that,  on  the  recovery  of  money 
on  a  claim  in  suit,  whether  it  should  go  to  verdict  or  judgment,  or 
not,  Douglas  would  pay  to  Smith  for  his  services  a  specified  fee,  vary- 
ing with  the  amount  of  the  recovery ;  taxed  costs  not  to  be  deemed  a 
part  of  the.  amount  recovered;  the  agreement  to  apply  to  all  cases 
which  Douglas  had  brought  through  Kaufmann,  Frank  &  Wilcoxson  or 
one  Pomeroy,  except  some  silk-plush  and  worsted  cases;  all  similar 
cases  not  in  suit  to  be  placed  m  Smith's  hands  for  management  and 
collection,  as  attorney  of  the  claimants,  and  he  to  receive  on  recovery 
one-half  of  the  net  amount  which  Douglas  should  realize  out  of  the 
recovery,  and  in  case  of  suit  the  taxable  costs  reoovered;  the  "net 
amount"  to  mean  what  Douglas  should  realize  over  actual  and  neces- 
sary disbursements  to  be  approved  by  Smith;  the  agreement  to  em- 
brace all  suits  and  claims  for  duties  exacted  on  nine  specified  classes 
of  items. 

On  the  twenty-sixth  of  April,  1866,  Douglas  and  Smith  modified 
in  writing  the  terms  of  the  prior  agreement,  thus:  Smith  agrees  to 
lend  to  Douglas  $10,000  on  mortgage,  and  to  advance  to  him  $5,000 
to  pay  costs,  as  agreed  on  with  Kaufmann,  Frank  &  Wilcoxson,  where- 
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upon  all  cases  in  their  hands,  which  Douglas  had  caused  to  be  insti- 
tuted, are  to  be  transferred  to  Smith,  and  Douglas  is  to  be  responsi- 
ble to  Smith  for  one-half  of  the  $5,000,  and  it  is  to  be  added  to  the 
mortgage ;  all  docket  fees  in  the  cases  so  transferred  are  to  be  trans- 
ferred to  Smith,  "except  the  $10,"  or  to  be  credited  to  Douglas  in  re- 
imbursement of  the  $2,500  for  which  he  is  responsible,  and  also  of 
any  additional  sum  which  he  himself  may  pay  "to  Wilcoxson;"  the 
balance  of  the  docket  fees  to  belong  to  Smith ;  all  the  cases  to  be  in 
Smith's  own  name,  unconnected  with  any  other  lawyer,  and,  in  case 
of  his  death  or  prostration  by  disease,  the  cases  not  adjusted  to  re- 
vert to  Douglas  on  an  equitable  and  just  payment  for  Smith's  actual 
services  and  disbursements  in  the  cases;  the  agreement  of  April  5, 
1866,  to  stand  good,  but  the  transfer  from  Eaufmann,  Frank  &  Wil- 
coxson to  include  every  suit  and  claim  of  every  kind  in  their  hands 
from  Douglas,  and  the  agreement  of  April  5,  1866,  to  extend  to  all 
the  suits  so  to  be  transferred;  Douglas  is  attorney  in  fact  of  the  mer- 
chants plaintiffs,  and  Smith  is  the  attorney  at  law;  collections  re- 
covered by  Smith  in  any  case  to  be  paid  over  by  him  to  Douglas,  and 
not  to  the  plaintiffs,  Douglas  dealing  direotly  with  the  merchants. 
Smith,  under  said  employment  and  contracts,  became  attorney  for  the 
plaintiffs  in  May,  1866,  and  continued  to  act  as  such  until  April  12, 
1878,  when  he  died.  Alfred  Douglas,  Jr.,  died  October  3, 1876.  Dur- 
ing his  life-time  he  expended  at  lea?t  $200,000  in  and  about  said 
suits,  as  fees  of  the  regular  attorneys  of  record  for  the  plaintiffs,  and 
counsel  fees,  and  for  services  of  competent  clerks,  assistants,  and  ex- 
perts in  preparing  the  same  for  trial,  and  for  payment  of  court  fees, 
and  traveling  expenses  of  himself,  his  attorneys,  agents,  and  assist- 
ants to  and  from  Washington.  He  employed  as  counsel,  besides 
others,  William  M.  Evarts,  Edwin  W.  Stoughton,  and  Edward  Jor- 
dan. / 

The  Douglases,  during  their  Hfe-time,  through  their  attorneys  and 
others  employed  by  them,  and  through  their  own  individual  efforts, 
caused  to  be  recovered  and  paid,  in  a  large  number  of  said  suits, 
judgments  amounting  to  over  $600,000.  Since  the  death  of  Alfred 
Douglas,  Jr.,  his  executors  have  employed  counsel,  agents,  etc.,  in 
and  about  such  of  said  suits  as  were  not  disposed  of  before  that  time, 
and  have  expended  therein  at  least  $30,000,  and  have  also  made  con- 
tracts and  incurred  liabilities  in  and  about  such  remaining  suits,  and, 
as  appears  by  the  records  in  the  custom-house  in  the  city  of  New 
York,  have  recovered,  in  some  of  such  suits,  upwards  of  $125,000. 
As  a  result  of  the  litigation  had  during  the  life-time  of  Alfred  Douglas, 
Jr.,  his  efforts,  and  the  efforts  of  the  various  counsel  and  others  em- 
ployed by  him,  or  by  him  and  Earl  Douglas,  verdicts  or  orders  of 
reference  were  obtained,  prior  to  the  death  of  Smith,  in  all  of  said  suits 
(including  these  two)  with  the  exception  of  some  few  suits,  which  ver- 
dicts or  orders  required  only  an  adjustment  of  the  suits  in  accordance 
with  the  terms  thereof,  and  the  rules  and  decisions  of  this  court  in 
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similar  cases,  as  far  as  the  same  should  be  found  applicable.  The 
plaintiffs,  under  their  contracts  with  the  Douglases,  never  contributed 
to  the  expenses  of  the  suits,  all  of  which  were  paid  by  the  Douglases, 
or  by  Alfred  Douglas,  Jr.,  during  the  life-time  of  Alfred  Douglas,  Jr. 
The  said  attorneys  of  each  of  the  plaintiffs  were  appointed  by  Alfred 
Douglas,  Jr.,  under  the  contract  so  made  by  the  Douglases  with  the 
plaintiffs,  and  the  plaintiffs  were  not  consulted,  nor  did  they  request 
to  be  consulted,  concerning  such  appointments  or  changes  of  attor- 
neys, all  of  which  were  made  by  the  sole  direction  of  Alfred  Douglas, 
Jr.  With  the  exception  of  some  few  of  the  suits,  the  plaintiffs  in 
none  of  the  suits  have  ever  claimed  any  voice  or  right  in  the  appoint- 
ment of  attorneys  to  represent  them,  or  in  the  changes  of  attorneys, 
or  in  any  matter  connected  with  the  management  of  the  litigation, 
but  have  left  all  of  such  matters  entirely  to  the  control  and  manage- 
ment of  Alfred  Douglas,  Jr.,  during  his  life- time,  and  of  his  executors 
since  his  death.  This  is  true  as  to  Strang  v.  Schell  up  to  about 
March  27,  1884,  when  the  plaintiffs  in  it  served  a  notice  of  a  motion 
to  set  aside  the  judgment  order  of  March  1,  1881,  hereafter  men- 
tioned ;  and  it  is  true  as  to  Dale  v.  Redjield  up  to  about  July  17, 1884, 
when  the  plaintiffs  in  it,  and  in  several  others  of  the  suits,  gave  notice 
that  they  repudiated  the  judgment  order  therein. 

After  the  death  of  Smith,  in  April,  1878,  owing  to  the  action  of 
the  government  in  carrying  certain  of  the  suits  to  the  supreme  court 
of  the  United  States,  and  to  the  cessation  of  proceedings  in  all  others 
thereof,  the  executors  of  Alfred  Douglas,  Jr.,  let  some  time  elapse 
without  making  any  substitution  of  an  attorney  in  the  place  of  Smith, 
but  employed  counsel  to  take  general  charge  of  the  suits.  But  on 
September  26,  1878,  those  executors  caused  William  Nelson  Crom- 
well to  be  substituted  as  attorney  for  the  plaintiffs,  in  the  place  of 
Smith,  in  all  of  the  suits  which  were  then  pending  (including  these 
two)  by  a  rule  duly  entered.  In  November,  1878,  the  attorney  of  the 
United  States,  as  attorney  for  the  defendants  in  the  suits  (including 
these  two)  moved  this  court  to  vacate  such  rule  of  substitution,  on 
the  ground  that  the  contract  made  by  the  Douglases  with  the  plain- 
tiffs in  the  suits  was  champertous  and  void,  and,  if  not,  that  the 
executors  of  Alfred  Douglas,  Jr.,  had  no  power  to  appoint  an  attorney 
for  such  plaintiffs.  The  motion  was  made  on  notice  to  Mr.  Cromwell, 
as  attorney  for  the  plaintiffs  in  all  the  suits,  (including  these  two,) 
and  counsel  were  heard  on  both  sides.  On  November  20,  1878,  a 
decision  on  the  motion  was  filed,  holding  that  the  contract  was  not 
invalid,  under  the  law  as  to  champerty  and  maintenance,  as  under- 
stood and  interpreted  by  the  courts  of  New  York ;  that  the  contract 
did  not  die  with  Alfred  Douglas,  Jr. ;  and  that  the  motion  must  be 
denied.  An  order  was  entered  denying  the  motion  in  all  of  the  suits, 
(including  these  two.)  Thereafter,  Mr.  Cromwell  was  recognized  and 
treated  by  the  attorney  for  the  collectors,  defendants  in  the  suits, 
(who  was  the  attorney  of  the  United  States,)  as  attorney  for  the  plain- 
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tiffs  in  the  suits  covered  by  such  rale  of  substitution,  (including  these 
two,)  until  August  11,  1880,  when,  at  the  request  and  under  the  au- 
thority of  the  executors  of  Alfred  Douglas,  Jr.,  and  on  application  to 
this  court,  Mr.  Edward  Jordan  was,  by  an  order  of  this  court,  sub- 
stituted as  attorney,  in  the  place  of  Mr.  Cromwell,  for  the  plaintiffs, 
in  all  of  the  suits,  (including  these  two.)  Mr.  Jordan  was  formerly 
solicitor  of  the  treasury  of  the  United  States,  and  as  such  was  famil- 
iar with  such  suits.  After  he  had  ceased  to  be  such  solicitor,  and 
before  he  was  so  substituted  as  attorney,  he  was  employed  by  Alfred 
Douglas,  Jr.,  as  counsel  in  the  suits,  (including  these  two.) 

Thereafter,  Mr.  Jordan  was  recognized  and  treated  by  the  attorney 
for  the  collectors,  defendants  in  the  suits,  as  attorney  for  the  plain- 
tiffs. Mr.  Cromwell  and  Mr.  Jordan,  as  such  attorneys,  were  given 
access  to,  and  examined,  one  or  the  other  of  them,  the  custom-house 
papers,  at  the  oustom-house,  in  nearly  all  of  the  suits,  (including 
these  two,)  on  the  express  understanding  and  agreement  that  those 
'  of  said  suits  in  which  both  sides  could  agree  as  to  the  amount  of  du- 
ties recoverable  on  charges  and  commissions,  should  be  adjusted  and 
paid ;  that  those  in  which  both  sides  agreed  that  nothing  was  recov- 
erable should  be  discontinued,  or  otherwise  disposed  of;  that  those 
in  which  both  sides  agreed  that  nothing  was  recoverable  as  to  charges 
and  commissions  should  be  discontinued  as  to  that  issue;  and  that 
those  in  which  both  sides  could  not  agree,  or  in  whieh  there  was  any 
other  issue  than  charges  and  commissions,  should  be  litigated  in 
court.  The  government,  to  carry  out  its  part  of  such  agreement,  and 
to  dispose  of  the  oases,  employed,  at  great  expense,  attorneys,  ex- 
perts, adjusters,  and  other  assistants.  Of  the  suits  in  which  the 
custom-house  papers  were  so  examined,  some  99  suits  were,  on  such 
understanding  and  agreement,  adjusted  and  put  in  judgment,  or  were, 
on  the  consent  of  Mr.  Jordan,  as  attorney  for  the  plaintiff,  and  of 
the  attorney  for  the  defendant,  discontinued  for  payment,  and  over 
$125,000  have  been  paid  in  full  settlement  thereof.  Some  193  other 
suits,  in  which  Mr.  Jordan,  as  attorney  for  the  plaintiff,  after  such 
examination,  and  on  his  own  judgment,  conoluded  that  the  plaintiff 
was  not  entitled  to  recover  anything,  were,  on  his  consent  as  such 
attorney,  and  that  of  the  attorney  for  the  defendant,  wholly  discon- 
tinued, without  costs,  the  attorney  for  the  defeudant  having  first  ob- 
tained authority  from  the  secretary  of  the  treasury  of  the  United 
States  to  waive  costs.  In  some  186  other  suits,  (inoluding  these  two,) 
in  which  Mr.  Jordan,  as  attorney  for  the  plaintiff,  after  such  exam- 
ination, also  came  to  the  same  conclusion,  motions  were  made  by  the 
attorney  for  the  defendant  for  judgment,  and  judgment  was  rendered 
for  the  defendant,  by  an  order  entered  March  1,  1881,  costs  having 
been  waived  by  the  attorney  for  the  defendant,  upon  the  authority 
aforesaid.  Some  34  other  suits,  in  which  Mr.  Jordan  concluded 
that  the  plaintiffs  were  not  entitled  to  recover  anything  as  to  charges 
and  commissions,  were  discontinued  as  to  charges  and  commissions, 
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and  continued  as  to  other  issues  involved.  Some  few  suits,  in  which 
both  parties  could  not  agree,  have  been  litigated  in  court. 

Heman  J.  Redfield  was  collector  of  customs  at  New  York  from  No- 
vember, 1853,  to  July  1,  1857.  The  suit  of  Dale  v.  Redfield,  was 
commenced  in  the  supreme  court  of  New  York,  April  24, 1863,  against 
Mr.  Redfield.  About  May  1,  1863,  he  appeared  by  Mr.  E.  Delafield 
Smith,  then  attorney  for  the  United  States,  and  demanded  a  bill  of 
particulars  of  the  plaintiffs'  claim.  The  suit  was  removed  into  this 
court,  July  20, 1863.  Issue  was  joined  May  20, 1866.  On  the  nine- 
teenth of  April,  1872,  on  the  written  consent  of  Mr.  Smith,  as  attor- 
ney for  the  plaintiffs,  and  of  the  attorney  for  the  several  defendants,  an 
order  was  entered,  entitled  in  that  suit  and  134  other  suits,  referring 
the  suits  to  Edwards  Pierrepont,  Esq.,  as  sole  referee.  The  order 
states  that  the  suits  are  "now  pending  in  this  court  to  recover  duties 
alleged  to  have  been  illegally  exacted  upon  charges  and  commis- 
sions;" that  the  order  is  made  on  .motion  of  Mr.  Smith,  as  counsel 
for  the  plaintiffs;  that  Mr.  Pierrepont  is  appointed  referee  to  take 
proofs  of  and  ascertain  the  olaim  of  the  plaintiffs  "for  excess  of  du- 
ties upon  such  charges  and  commissions,  which  may  be  found  to  have 
been  illegally  exacted  from  plaintiffs;"  and  that,  on  the  coming  in 
of  the  report  of  the  referee,  and  the  decision  on  exceptions  which 
might  be  taken  to  it,  either  party  might  "move  for  judgment  or  ver- 
dict." On  December  19,  1876,  an  order  was  made  in  the  same  lan- 
guage, referring  Dale  v.  Redfield,  and  other  cases,  to  John  I.  Daven- 
port in  place  of  Mr.  Pierrepont. 

Augustus  Schell  was  collector  of  customs  at  New  York  from  July 
1, 1857,  to  April  8, 1861.  The  suit  of  Strang  v.  Schell  was  commenced 
in  the  supreme  court  of  New  York,  June  9,  1865,  against  Mr.  Schell. 
It  was  removed  into  this  court  November  18,  1865.  The  declara- 
tion, which  was  put  in  in  this  court,  January  25,  1866,  contained 
only  the  oommon  money  counts,  and  claimed  $1,980.  Issue  was 
joined,  by  a  plea  of  non-assumpsit,  on  February  10,  1866.  On  the 
thirteenth  of  March,  1875,  on  the  consent  of  Mr.  Smith,  as  attorney 
for  the  plaintiffs,  and  of  the  attorney  for  the  defendant,  the  suit  was, 
by  an  order  of  this  court,  referred  to  John  I.  Davenport,  the  order 
being  in  the  same  words  as  the  above-named  orders  of  reference  in 
Dale  v.  Redfield. 

In  February,  1881,  the  defendants  in  146  suits  against  three  col- 
lectors (including  these  two  suits)  moved  for  an  order  requiring  the 
plaintiffs  to  serve  bills  of  particulars  of  the  items  of  their  demands, 
or,  if  none  could  be  served,  then  for  an  order  rendering  judgment  for 
the  defendant.  Mr.  Jordan  was  attorney  for  the  plaintiffs  in  all  of  the 
suits,  and  the  motion  was  made  on  notice  to  him,  on  an  affidavit  stat- 
ing that  more  than  15  years  previously  the  defendants  had  appeared 
and  served  on  the  attorney  for  the  plaintiffs  a  demand  for  a  bill  of 
particulars,  but  none  had  been  served  in  any  of  the  suits;  and  that 
each  of  the  suits  was  brought  to  recover  an  excess  of  duty  on  mer- 


Digitized  by 


512 


FEDERAL  BRPOBTSB. 


chandise  imported  by  the  plaintiffs.  The  motion  was  made  and 
granted,  and  on  the  first  of  March,  1881,  an  order  was  entered,  the 
form  of  which  was  assented  to  in  writing  by  Mr.  Jordan,  as  plain- 
tiffs' attorney,  entitled  in  the  146  suits,  (including  these  two,)  which 
order  recites  the  motion,  and  says  that,  "it  appearing  that  no  bill  of 
particulars  can  be  served  in  any  of  said  actions,"  it  is,  after  hearing 
the  attorneys  for  both  parties,  "ordered  that  judgment  be,  and  the 
same  is  hereby,  rendered,  in  each  of  said  actions,  in  favor  of  the  de- 
fendant or  defendants  therein,  and  against  the  plaintiff  or  plaintiffs 
therein." 

In  the  custom-house  in  New  York  it  was  the  praotice  of  the  col- 
lectors, (including  Redfield  and  Schell,)  from  about  January,  1851,  to 
June,  1883,  to  exact  three  fees  of  20  cents  each,  as  follows :  When 
an  invoice  and  an  entry  were  presented,  the  collector  put  a  stamp 
on  the  invoice,  showing  the  date  of  its  presentation,  and  charged 
20  cents  therefor.  He  also  charged  20  cents  for  administering  the 
owner's  or  consignee's  oath  on  the  entry  He  also  charged  20  cents 
for  an  order  from  the  collector  to  the  store-keeper  in  the  public  store  to 
deliver  to  the  importer  examined  and  appraised  packages.  Down  to 
April  22,  1881,  there  had  not  been  any  recovery  by  any  importer  for 
the  return  of  such  fees  as  illegally  paid.  In  numerous  suits  against 
collectors  who  had  exacted  such  fees,  brought  to  trial,  or  settled,  or 
otherwise  disposed  of,  such  fees  were  not  considered  recoverable,  or 
the  attempt  to  recover  them  was  abandoned.  No  attempt  was  ever 
made  to  recover  such  fees  until  about  April  22,  1881,  and  then,  on 
the  trial  of  Benkard  V.  Schell,  in  which  Mr.  A.  W.  Griswold  was 
counsel  for  the  plaintiffs,  there  was  a  recovery  by  them  for  such  fees. 
A  like  recovery  was  had  by  Mr.  Griswold,  in  Recknagel  v.  Schell,  in  No- 
vember, 1881,  and  by  Mr.  George  Bliss,  in  May,  1882,  in  S.  Cochran 
&  Co.  v.  Schell.  The  supreme  court  of  the  United  States,  at  October 
term,  1882,  affirmed  the  judgment  in  the  last  case,  {Barber  v.  Schell, 
107  U.  S.  617,  S.  C.  2  Sup.  Ct.  Rep.  301.)  holding  that  the  exaction 
of  the  three  fees  was  illegal;  and  in  June,  1883,  their  exaction  was 
discontinued  by  an  order  from  the  treasury  department. 

Mr.  Schell  having  died  March  28, 1884,  and  executors  of  his  estate 
having  been  duly  appointed  April  14,  1884,  the  plaintiffs  in  Strang 
v.  Schell,  by  Mr.  Lewis  Sanders,  as  their  attorney,  caused  to  be  issued 
from  this  court,  on  the  tenth  of  July,  1884,  a  writ  directed  to  the  mar- 
shal, commanding  him  to  make  known  to  the  executors  of  Schell  that 
they  should  show  cause  on  July  29,  1884,  why  the  several  appear- 
ances of  Mr.  Cromwell  and  Mr.  Jordan,  as  attorneys  for  the  plaintiffs, 
and  all  proceedings  thereunder,  should  not  be  expunged  from  the  rec- 
ord as  null  and  void,  including  the  said  order  of  March  1,  1881,  and 
why  the  suit  shoald  not  be  revived  against  said  executors.  This  writ 
was  issued  on  an  affidavit  made  by  one  of  the  plaintiffs,  setting  forth 
that  the  suit  was  brought  to  recover  duties,  charges,  and  fees;  that, 
after  the  death  of  Mr.  Smith,  the  plaintiffs  did  not  appoint,  or  receive 
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notice  to  appoint,  another  attorney;  that  the  order  of  March  1, 1881, 
was  entered  without  the  knowledge,  consent,  or  authority  of  the  plain- 
tiffs, and  after  the  death  of  Mr.  Smith  was  known  to  the  defendant's 
attorney,  and  that  the  plaintiffs  were  not  informed  until  after  Janu- 
ary 1,  1884,  that  the  suit  had  been  attempted  to  be  discontinued,  or 
that  any  attorney  had  assumed  to  represent  them  since  Mr.  Smith's 
death. 

The  executors  of  Schell  now  move  to  quash  said  writ  in  Strang  v. 
Schell,  and  the  plaintiffs  in  Dale  v.  Redfield  and  in  Strang  v.  ScheU 
move  to  set  aside  the  several  orders  substituting  Mr.  Cromwell  and  Mr. 
Jordan  as  plaintiffs'  attorneys,  and  the  order  of  March  1, 1881,  and  that 
the  suits  be  reinstated,  and  Mr.  Sanders  be  substituted  as  plaintiffs' 
attorney  in  place  of  Mr.  Smith.  The  plaintiffs'  motion  in  Dale  v. 
Redfield  is  made  on  an  affidavit  of  one  of  the  plaintiffs  therein,  which 
sets  forth  that  the  suit  was  brought  to  recover  illegal  fees  exacted 
from  them  by  Mr.  Redfield  for  oaths  to  entries,  stamps,  and  orders; 
that,  besides  the  claim  for  fees,  they  had  a  claim  for  duties  oh  charges 
and  commissions,  exacted  by  Mr.  Redfield,  but  it  was  paid  in  1865, 
independently  of  this  suit  and  of  the  Douglases,  and  there  is  no  claim 
for  duties  on  charges  and  commissions  herein ;  that  until  the  latter 
part  of  1883  neither  of  the  plaintiffs  was  informed  of  the  death  of 
Alfred  Douglas,  Jr.,  or  of  Mr.  Smith,  or  of  the  substitution  of  Mr. 
Cromwell  or  Mr.  Jordan  as  plaintiffs'  attorney,  or  of  the  judgment 
of  March  1, 1881;  that  they  immediately  took  steps  to  set  aside  the 
orders  of  substitution  and  the  judgments;  that  they  never  authorized 
the  representatives  of  Alfred  Douglas,  Jr.,  to  appoint  an  attorney  for 
them;  that,  after  the  trial  of  Hutton  v.  ScheU,  in  April,  1881,  Mr. 
Jordan  took  no  steps  to  have  the  judgment  in  Dale  v.  Redfield  set 
aside ;  that  the  plaintiffs  in  that  suit  never  had  notice  of  an  order  to 
furnish  a  bill  of  particulars ;  that  the  claim  to  recover  fees  therein 
was  never  abandoned,  and  the  plaintiffs  never  authorized  it  to  be 
abandoned;  and  that  they  could  have  furnished  a  bill 'of  particulars 
of  their  claim  for  fees  at  any  time,  if  it  had  been  demanded  of  them. 
The  plaintiffs'  motion  in  Strang  v.  Schell  is  made  on  an  affidavit  of 
.one  of  the  plaintiffs  therein,  to  the  same  effect  as  the  affidavit  last  re- 
cited in  Dale  v.  Redfield,  and  further  stating,  that  their  contract  with 
the  Douglases  was  not  in  writing;  and  that,  for  want  of  protests,  they 
never  had  any  cause  of  action  for  the  recovery  of  duties  on  charges 
and  commissions,  but  they  had  and  have  a  cause  of  action  to  recover 
fees.  It  otherwise  appears  that  protests  were  made  against  the  ex- 
action of  the  fees  from  the  plaintiffs  in  these  two  suits;  that,  from 
and  after  the  death  of  Alfred  Douglas,  Jr.,  the  plaintiffs  never  made, 
until  recently,  as  before  stated,  any  inquiry  of  his  estate  or  of  any  of 
his  attorneys  as  to  the  claims,  or  manifested  any  interest  in  them,  or 
asserted  any  right  to  appoint  attorneys  on  their  own  nomination. 
The  Douglas  estate  claims  the  right  to  conduct  these  suits  if  the 
judgments  are  opened.  It  asserts  that  the  contract  survived  Douglas, 
v.22F,no.9— 33 
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and  that,  in  any  event,  it  must  be  compensated  before  there  can  be 
any  substitution  of  an  attorney  in  place  of  Mr.  Jordan. 

The  propositions  contended  for  on  behalf  of  the  plaintiffs  are,  that 
the  executors  of  Alfred  Douglas,  Jr.,  had  no  right  to  substitute  Mr. 
Cromwell  as  attorney  in  place  of  Mr.  Smith,  or  Mr.  Jordan  in  place 
of  Mr.  Cromwell,  after  the  death  of  Mr.  Smith,  he  having  been  ap- 
pointed by  Mr.  Douglas;  that  the  plaintiffs  are  not  concluded  by 
the  decision  of  November  20, 1878,  made  on  a  motion  of  which  only 
Mr.  Jordan,  and  not  the  plaintiffs,  bad  notice;  and  that  the  judg- 
ment of  March  1, 1881,  does  not  bind  the  plaintiffs.  To  support 
these  contentions,  it  is  urged  by  the  plaintiffs  (1)  that  the  death  of 
the  two  Douglases  terminated  the  agency ;  (2)  that  the  power  given 
to  them  was  not  a  power  coupled  with  an  interest ;  (3)  that  the  power 
was  a  personal  trust  or  a  personal  contract ;  (4)  that  Mr.  Jordan's 
appearances  were  a  nullity,  and  the  judgments  of  March  1, 1881,  were, 
therefore,  void. 

1.  It  is  apparent  from  the  contract  between  the  plaintiffs  and  the 
Douglases,  that  the  plaintiffs  employed  the  Douglases  to  endeavor  to 
establish,  by  legal  decisions  or  otherwise,  that  the  exactions  were  ille- 
gal, and  to  recover  baok  the  excess  paid.  The  obtaining  of  legal  de- 
cisions involved  the  bringing  of  suits  in  the  names  of  the  plaintiffs. 
The  contract  implied  that  attorneys  at  law  were  to  be  employed  by  the 
Douglases,  and  paid  by  them,  with  the  chance  on  their  part  of  re- 
imbursement, if  at  all,  only  out  of  their  half  of  the  recovery.  Such  an 
arrangement  could  be  carried  out  only  by  allowing  the  Douglases  to 
have  the  control  of  the  appointment  and  change  of  attorneys  at  law, 
the  plaintiffs  giving  the  use  of  their  names,  as  having  the  title  to  the 
•causes  of  action,  but  the  Douglases  agreeing  to  pay  all  costs  and  ex- 
penses in  any  event.  Such  was  the  practical  construction  of  the 
contract  by  the  parties  to  it.  The  plaintiffs  for  nearly  20  years  al- 
lowed the  Douglases,  and  the  survivor  of  them,  and  his  executors,  to 
employ  and  change  attorneys.  The  Douglases  first  employed  Eanf- 
mann,  Frank  &  Wilcoxson.  In  1866,  Alfred  Douglas,  Jr.,  employed 
Smith.  He  continued  to'  act  after  1876,  when  Alfred  Douglas,  Jr., 
died,  until  1878,  when  he  died  himself.  Then  the  executors  of  Al- 
fred Douglas,  Jr.,  employed  Mr.  Cromwell,  and  afterwards  Mr.  Jor- 
dan. It  matters  not  that  the  plaintiffs  did  not  hear  for  seven  years 
of  the  death  of  Alfred  Douglas,  Jr.,  or  for  five  years  of  the  death  of 
Mr.  Smith.  The  acquiescence  was  the  same  as  if  they  had  heard  of 
such  deaths  when  they  occurred,  so  far  as  the  executors  and  the  de- 
fendants were  concerned.  The  plaintiffs  knew  they  had  put  the  mat- 
ter into  the  hands  of  the  Douglases,  and  it  sufficiently  appears  that 
they  knew  of  Mr.  Smith's  employment.  Inquiry  was  easy,  especially 
as  the  statute  has,  since  1863,  required  that  the  attorney  for  the  United 
States  shall  be  the  attorney  for  the  defendant.  Under  such  circum- 
stances, negligence  was  acquiescence  and  consent.  The  very  negli- 
gence serves  to  show  that  the  plaintiffs  regarded  the  whole  matter  as 
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out  of  their  own  hands,  until  there  should  be  a  recovery,  or,  at  least, 
until  they  should,  for  good  cause,  interpose.  By  the  contract,  the 
Douglases  acquired  a  substantial  and  valuable  interest,  as  between 
themselves  and  the  plaintiffs,  in  one-half  of  the  claims,  subject  to  the 
payment  by  themselves  of  all  costs  and  expenses  incurred  about  re- 
covering them,  even  though  nothing  should  be  recovered.  They  had, 
with  the  authority  given  them  by  their  contract  relation,  an  interest, 
by  virtue  of  which  they  and  the  survivor  of  them,  and  the  executors 
of  the  survivor,  were  entitled  to  manage  and  control  the  claims  and 
the  suits,  and  appoint  attorneys  at  law  in  them,  at  least  until  the 
plaintiffs  should  interpose,  and  then  it  would  be  for  the  court  to  de- 
termine on  what  terms  there  should  be  a  change  of  relationship,  as 
was  done  in  Dodge  v.  Schell,  20  Blatohf.  517,  S.  C.  12  Fed.  Rep.  515, 
in  regard  to  one  of  the  suits  brought  under  the  contract  with  the  Doug- 
lases. The  relation  of  the  plaintiffs  to  the  suits,  when  they  do  inter- 
pose, raises  questions  which  are  not  necessarily  the  same  as  those 
raised,  prior  to  such  interposition,  between  the  defendant  and  the  ex- 
ecutors of  Alfred  Douglas,  Jr.,  and  an  attorney  appointed  by  them. 
For  this  reason  there  may  be,  in  each  case,  special  circumstances  as 
to  the  services  rendered  by  the  Douglases,  or  by  the  attorneys  em- 
ployed by  them,  or  the  survivor  of  them,  or  his  executors,  and  as  to 
the  position  of  the  claim  and  the  suit  at  the  time  of  such  interposition, 
which  may  require  consideration. 

The  cases  cited  and  relied  on  by  the  plaintiffs  have  no  relevancy. 
In  Shelton  v.  Tiffin,  6  How.  163,  the  person  whom  it  was  sought  to 
bind  by  the  judgment,  through  an  appearance  for  him  by  an  attorney,  * 
had  not  been  served  with  process  in  the  suit  or  had  any  notice  of  it, 
and  had  not  authorized  any  appearance  for  him.  But  here  the  plain- 
tiffs set  the  suits  in  motion  by  their  contracts  with  the  Douglases, 
and  do  not  attempt  to  question  anything  done  prior  to  Mr.  Smith's 
death.  The  provision  cited  from  the  New  York  statute  in  regard  to 
notice  to  a  party,  on  the  death  of  his  attorney,  to  appoint  a  new  one, 
has  no  application  to  a  case  where,  as  here,  a  new  attorney  is  other- 
wise duly  appointed. 

2.  It  is  apparent  that  the  sole  object  now, of  reinstating  these  two 
suits  is  to  obtain  in  them  a  recovery  for  the  fees  referred  to.  The 
judgments  of  March  1,  1881,  were  entered  for  want  of  prosecution  of 
the  suits,  because  of  the  failure  to  serve  bills  of  particulars,  and  on 
the  view,  entertained  in  good  faith  at  the  time  by  all  parties,  that 
there  was  no  cause  of  action,  there  being  no  claim  in  them  for  duties 
paid  on  charges  and  commissions,  and  it  not  being  supposed  that 
moneys  paid  for  fees  were  recoverable.  Everything  goes  to  show 
that  until  April,  1881,  though  the  suits  had  been  pending  15  and  18 
years,  respectively,  no  one  had  supposed  there  could  be  a  recovery  in 
them  for  fees.  Under  such  circumstances,  the  estates  of  the  collect- 
ors, both  of  whom  are  dead,  and  the  United  States,  who  respond  to 
the  claims,  have  rights  which  are  entitled  to  consideration.    The  at- 
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torney  for  the  defendants,  by  due  proceedings,  obtained  the  judg- 
ments. Having  put  an  end  to  the  suits  after  so  long  a  lapse  of  time, 
and  so  much  more  time  having  elapsed  thereafter  before  the  plain- 
tiffs attempted  to  interpose,  the  defendants  and  the  government  have 
a  right  to  hold  the  plaintiffs  to  their  responsibility  for  the  laches, 
there  being  no  actual  fraud  or  bad  faith  shown.  In  Branson  v.  Schul- 
ten,  104  U.  S.  410,  the  negligence  or  inattention  of  the  plaintiffs  or 
their  attorney  was  hold  to  be  a  bar  to  the  correction  of  an  erroneous 
judgment  after  the  term  at  which  it  was  rendered.  The  first  recov- 
ery for  fees,  in  April,  1881,  was,  as  the  statute  shows,  at  a  term  sub- 
sequent to  that  at  which  these  judgments  were  rendered. 

The  motion  to  quash  the  writ  in  Strang  v.  Schell  is  granted,  and 
the  motions  of  the  plaintiffs  in  that  suit,  and  in  Dale  v.  Redfield,  are 
denied. 


Sperry  and  others  v.  Insurance  Co.  of  North  America. 


Fire  Insurance— Keeping  Dangerous  Substances  on  Premises. 

The  prohibitory  clause  in  a  lire  insurance  policy  against  the  keeping;  of  dan- 
gerous substances  cannot  he  extended  so  as  to  include  a  building  other  than-, 
the  one  covered  by  the  policy. 

At  Law. 

E.  T.  Wells,  for  plaintiffs, 
r     V.  D.  Markham,  for  defendant. 

Hallett,  J.  Aotion  on  a  policy  of  insurance  for  $1,000,  issued 
by  defendant  to  plaintiffs,  of  date  October  24,  1883,  covering  a  stock 
of  goods  "on  the  grade  floor  of  the  two-story  frame  shingle-roofed  build- 
ing situate  on  the  north  Bide  of  Main  street,  east  of  Center  avenue, 
in  Garfield,  Chaffee  county,  Colorado."  The  goods  were  destroyed  by 
fire,  October  30,  1883.    Several  defenses  are  set  up  in  the  answer: 

First.  That  the  loss  was  caused,  not  by  fire,  but  by  an  explosion  of 
some  kind,  for  which  the  defendant  is  not  liable  by  the  terms  of  the 
policy.  # 

This  defense  is  not  supported  by  the  evidence. 

Second.  That  a  clause  of  the  policy  prohibited  tne  keeping  of  gun- 
powder, giant  powder,  or  nitro-glycerine  in  the  premises  where  the 
goods  were  kept;  "and  defendant  alleges  that  the  plaintiffs,  at  the 
time  of  the  alleged  damage  and  for  a  long  time  prior,  had  deposited 
and  stored  on  said  premises,  and  in  said  building  where  the  stock  of 
goods  insured  was,  large  quantities  of  gunpowder,  giant  powder,  and 
nitro-glycerine,  that  is  to  say,  1,000  pounds  of  each,  without  any  con- 
sent of  the  defendant  so  to  do  expressed  in  the  body  of  the  policy, 
and  without  the  knowledge  and  against  the  consent  of  the  defend- 
ant." . 

On  this  point  the  evidence  shows  that  a  one-story  building  on  an 
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adjoining  lot,  and  some  three  or  four  feet  from  that  mentioned  in  the 
policy,  was  used  by  plaintiffs  as  a  store-house.  A  covered  way  con- 
nected the  two  buildings  at  some  point  towards  the  rear.  Goods  were 
taken  into  the  store-house  and  put  out  at  times  through  front  doors, 
which  opened  on  the  street,  but  in  general  the  store-house  was  used 
only  in  connection  with  the  building  mentioned  in  the  policy  through 
the  passage-way  at  the  rear.  Of  the  existence  and  use  by  plaintiffs 
of  the  building  as  a  store-house,  its  situation  and  connection  with  the 
main  building  in  which  plaintiffs'  business  was  carried  on,  defend- 
ant's agent  had  notice  at  and  before  the  time  of  issuing  the  policy; 
trot  whether  the  agent  also  had  notice  that  giant  powder  or  dynamite 
was  kept  in  the  store-house  is  not  clear.  That  substance  was  kept 
in  the  building,  open  to  view,  and  defendant's  agent  was  in  the 
room.  Nothing  was  said  about  it,  and  it  may  be  going  too  far  to  as- 
sume that  he  saw  it  and  knew  what  it  was.  However  that  may  be, 
it  is  clear  that  the  store-house  was  not  any  part  of  the  premises  cov- 
ered by  the  policy,  or  within  the  prohibition  of  the  policy  as  to  keep- 
ing explosive  substances.    The  prohibitory  clause  reads  as  follows : 

"Gunpowder,  fire  works,  nitro-glycerine,  phosphorus,  naphtha,  benzole, 
benzine,  benzine  varnish,  camphene,  spirit  gas,  gasoline,  phosgene,  or  burn-  x 
ing  fluid,  or  any  similar  inflammable  fluid,  are  positively  prohibited  from  be- 
ing deposited,  stored,  kept,  or  used  in  any  building  on  which,  or  on  the  con- 
tents of  which,  there  is  any  insurance  under  this  policy,  unless  by  special 
consent  expressed  in  the  body  of  the  policy,  naming  each  article  specifically, 
otherwise  the  insurance  by  this  policy  shall  be  void." 

It  refers  only  to  the  building  in  which  the  goods  were  stored  on 
which  insurance  was  given,  and  does  not  in  any  way  refer  to  the 
store-house,  or  anything  in  it.  In  this  clause  plaintiffs  were  not 
limited  in  the  use  of  the  store-house  or  any  other  building,  excepting 
that  in  which  the  goods  covered  by  the  policy  were  kept.  Therefore, 
the  defense  that  such  articles  were  kept  in  the  premises  mentioned 
in  the  policy  is  not  made  out. 

Third.  Another  clause  of  the  policy  on  which  defendant  relies  is 
as  follows : 

"And  if  the  insured  shall,  in  such  application,  survey,  or  plan,  or  in  any 
statement  or  description,  written  or  oral,  make  any  misrepresentation  as  to 
the  character,  condition,  situation,  value,  or  ownership  of  said  property,  or 
as  to  the  occupancy  of  the  premises,  or  the  exposures  thereto,  or  any  other 
misrepresentation  whatever,  or  fail  to  make  known  every  fact  material  to 
the  risk,  including  the  amount  of  incumbrance  on  said  property,  if  any, 
this  policy  shall  be  void.  The  procuring  of  insurance  on  said  property  for 
more  than  its  cash  value;  or  the  having  of  other  insurance  thereon,  or  any 
part  thereof,  valid  or  invalid,  prior  or  subsequent,  not  made  known  to  this 
company  and  consented  to  hereon;  or  any  change  increasing  the  hazard, 
either  within  the  premises  or  adjacent  thereto,  within  the  control  of  or  known 
to  the  assured,  and  not  .reported  to  this  company,  and  agreed  to  by  entry  in 
due  form  in  the  body  hereof,— will  render  this  policy  null  and  void." 

It  is  alleged  that  plaintiffs  kept  and  stored  "in  the  same  building 
and  on  the  same  premises  with  the  stock  of  goods  insured,"  gunpowder^ 
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giant  powder,  and  nitro-glycerine,  in  violation  of  this  clause.  As  has 
been  stated  already,  the  giant  powder  was  in  the  store-house,  and  not, 
as  alleged,  "in  the  same  building  and  on  the  same  premises  with  the 
stock  of  goods  insured. "   Therefore  that  defense  is  not  made  ont. 

Fourth.  Referring  to  that  part  of  the  clause  last  mentioned  which 
forbids  any  change  increasing  the  hazard,  it  is  averred  that  plaintiffs 
"did  make  a  change  increasing  the  hazard  within  the  premises  and 
building  in  which  was  the  stock  of  goods  insured  in  said  policy,  by 
depositing  and  storing  large  quantities  of  giant  powder  and  nitro- 
glycerine on  said  premises  and  in  said  building  after  the  issuance  of 
said  policy."  This  is  answered  by  the  statement  already  made  that 
the  giant  powder  was  not  kept  "on  said  premises  or  in  said  building," 
as  averred.  These  matters  are  repeated  in  an  amendment  which  adds 
nothing  to  what  has  been  stated.  In  all  the  defenses  it  is  alleged  that 
the  giant  powder  was  kept  in  or  on  the  premises  described  in  the  pol- 
icy, which,  if  true,  would  bar  the  action.  But  the  fact  is  not  as  alleged ; 
as  fully  explained,  the  prohibiting  article  was  kept,  not  in  or  upon,  but 
very  near  to,  the  premises  described  in  the  policy. 

The  real  question  suggested  by  the  evidence  is -whether  the  fact 
that  giant  powder  was  kept  in  the  store-house  adjacent  to  the  build- 
ing mentioned  in  the  policy  was  material  to  the  risk,  and  therefore  a 
matter  of  which  plaintiffs  were  bound  to  notify  defendant  at  the  time 
of  application  for  the  policy.  That  is  a  question  which  can  be  raised 
by  answer  only,  and  when  thus  presented  is  to  be  decided  by  the  jury. 
Cassacia  v.  Phoenix  Ins.  Co.  28  Cal.  628.  If  it  appeared  to  be  wholly 
decisive  of  the  case,  perhaps  the  defendant  would  be  allowed,  even  at 
this  late  day,  to  amend  its  pleading  in  a  way  to  avail  of  the  defense. 
But  the  circumstances  disclosed  by  the  evidence,  although  suggestive 
of  doubt,  are  by  no  means  conclusive  as  to  the  fact.  The  warehouse 
was  in  use  at  the  time  application  was  made  for  the  policy,  and  de- 
fendant had  knowledge  of  it.  Giant  powder  is  an  article  usually  kept 
in  stores  in  mining  towns,  and  it  was  a  fair  inference  that  plaintiffs 
were  dealing  in  it.  To  store  or  keep  it  with  the  goods  insured  was 
forbidden,  but  nothing  was  said  as  to  keeping  it  in  the  warehouse  or 
elsewhere  without  the  main  building.  As  the  dangerous  compound 
was  excluded  from  the  building  mentioned  in  the  policy,  it  is  not 
quite  reasonable  to  go  beyond  the  language  of  the  contract  and  say 
that  plaintiffs  were  also  forbidden  to  keep  it  in  another  place.  If 
more  was  intended  than  is  stated  in  the  policy,  why  was  it  omitted 
from  that  instrument?  To  have  prohibited  the  storage  in  the  ware- 
house of  any  of  the  articles  referred  to  as  hazardous  would  have  been 
easy  enough,  and  the  failure  to  do  so  gives  support  to  the  argument 
that  it  was  not  intended.  But  the  question  is  not  presented  in  the 
record,  and  therefore  not  open  to  consideration  except  upon  the  mat- 
ter of  amendment.  I  am  of  the  opinion  that  the  defense  to  the  ac- 
tion is  not  sustained,  and  judgment  will  be  for  plaintiffs. 
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In  re  Ah  Kbb. 


(District  Court,  8.  D.  New  York.  November  25, 1884.) 


Habeas  Corpus—  Chinese  Seamen— Right  to  Land  not  within  Restriction 
Act— Act  of  Jin*  5, 1684— Construction. 

Ah  Kee,  a  Chinaman,  but  a  born  subject  of  Great  Britain,  shipped  as  sea- 
man at  Calcutta  on  an  American  vessel, In  June,  1884,  and  arrived  in  New 
York,  November  3d,  when  the  crew  were  discharged,  the  master  intending  to 
ship  Ah  Kee  on  board  some  other  vessel  on  a  return  voyage  without  landing. 
Ah  Kee  came  on  shore  for  the  same  purpose,  and  was  thereupon  arrested  by 
the  United  States  marshal  under  the  restriction  act  of  July  5, 1884,  and  was 
lodged  in  jail.  On  habeas  corpus,  held,  that  seamen  landing  temporarily  only, 
for  the  purpose  of  procuring  a  chance  to  ship  on  a  return  voyage  in  the  ordi- 
nary pursuit  of  their  vocation  on  the  high  seas,  are  not  within  the  act,  and  are 
not  required  to  procure  the  certificate  described  in  section  6,  which,  for  the 
most  part,  would  be  impossible  or  impracticable  for  seamen,  and  the  petitioner 
was,  accordingly,  discharged  from  arrest. 

Habeas  Corpus. 

James  P.  Davenport,  for  petitioner. 
Elihu  Root  and  H.  N.  Tift,  for  the  United  States. 
Brown,  J.  The  petitioner,  Ah  Kep,  being  in  jail  in  the  custody  of 
the  United  States  marshal  of  this  district,  has  been  brought  before 
me  upon  habeas  corpus.  By  the  agreed  statement  of  facts  it  appears 
that  the  petitioner  is  of  Chinese  race,  language,  and  color;  that 
he  was  born  on  the  island  of  Hong  Kong  after  its  cession  to  Great 
Britian,  and  has  always  been  a  British  subject ;  that  for  several  years 
last  past  he  has  been  a  sailor,  following  the  high  seas,  and  usually 
shipping  as  oook;  that  in  June,  18S4,  he  was  shipped  as  cook  at  Cal- 
cutta by  Captain  Thorndike  on  board  the  bark  Richard  Parsons, 
bound  to  New  York,  where  she  arrived  on  November  3,  1884 ;  that 
the  crew  were  there  discharged ;  that  the  master  intended  that  the 
petitioner  should  remain  on  board  his  ship  until  he  found  a  chance 
to  ship  as  sailor  on  a  return  voyage,  but  that  a  few  days  after  the 
bark's  arrival  Ah  Kee  came  ashore  without  the  knowledge  or  con- 
sent of  the  master;  that  he  was  thereupon  arrested  by  the  United 
States  marshal,  on  a  warrant  issued  by  the  United  States  commis- 
sioner, on  complaint  of  the  master,  and  after  examination  remanded 
to  the  custody  of  the  marshal  to  be  Bent  back  to  the  country  from 
whence  he  came ;  that  the  petitioner  has  no  certificate  under  section 
6  of  the  act  of  July  5,  1884;  and  that  his  intention  and  purpose  are 
to  obtain,  as  soon  as  possible,  a  position  as  ship's  cook  on  a  vessel 


This  case  is,  in  most  of  its  features,  identical  with  that  of  In  re 
Moncan,  14  Fed.  Rep.  44.  The  persons  were  there  released  by  Deadv, 
J.,  because — First,  "they  were  simply  on  board  of  a  vessel  touching 
while  on  a  voyage  to  a  foreign  port;  second,  they  were  here  only  as 
members  of  a  crew  of  a  vessel  arriving  in  a  foreign  port,  and  taking 
on  cargo  for  another,"  with  some  further  reasons  in  the  Case  of  Mon- 


sailing  for  a  foreign  port. 
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can.  See,  also,  In  re  Ho  King,  14  Fed.  Rep.  724.  I  concur  entirely 
in  the  reasons  and  conclusions  stated  in  the  opinion  of  Deady,  J.,  in 
that  oase.  They  seem  to  me  decisive  of  this.  The  expressed  object 
of  the  act  of  May  6,  1882,  (22  St.  at  Large,  p.  58,  c.  126,)  is  to 
suspend  for  10  years  the  coming  of  Chinese  laborers  to  the  United 
States.  The  title  of  the  act  is  "An  act  to  execute  certain  treaty  stip- 
ulations relating  to  Chinese."  By  article  1  of  the  treaty  of  18S0,  (22 
St.  at  Large,  826,)  it  is  provided  that  "the  limitation  or  suspension 
shall  be  reasonable,  and  shall  apply  only  to  Chinese  who  may  go  to 
the  United  States  as  laborers,  other  classes  not  being  included  in  the 
limitations."  The  persons  prohibited  by  the  act  from  coming  within 
the  United  States  are  throughout  described  by  the  phrase  "Chinese 
laborers."  The  well-known  use  and  meaning  of  this  phrase,  and  con- 
temporaneous history,  leave  no  doubt  in  my  mind  that  the  words 
"Chinese  laborers"  have  no  reference  to  seamen  in  the  ordinary  pur- 
suit of  their  vocation  on  the  high  seas,  who  may  touch  upon  our 
shores,  and  may  land  temporarily  for  the  purpose  only  of  obtaining 
a  chance  to  ship  for  some  other  foreign  voyage*  as  soon  as  possible, 
and  who  do  not  intend  to  make  any  stay  here,  or  enter  upon  any  of 
the  occupations  on  land  within,  this  country.  8uch  persons  do  not 
come  "to  the  United  States  as  laborers;"  i.  e.,  as  laborers  within  the 
United  States,  in  the  sense  of  the  act,  and  hence  "are  not  included  in 
the  limitations." 

Besides  the  general  considerations  above  stated,  there  are  particu- 
lar provisions  of  the  statute  from  which  the  exclusion  of  sailors,  as 
being  outside  the  intention  of  the  statute,  is  to  be  inferred.  By  sec- 
tion 8  the  master  of  any  vessel  arriving  in  the  United  States  from 
any  foreign  port  is  required  "to  deliver  and  report  to  the  collector  of 
customs  a  separate  list  of  all  Chinese  passengers  taken  on  board  his 
vessel  at  any  foreign  port  or  place,  and  all  such  passengers  on  board 
such  vessel  at  that  time,"  with  various  particulars  there  specified. 
In  this  section  the  attention  of  the  law-makers  was  brought  face  to 
.face  with  the  persons  who  come  to  this  country  on  board  vessels. 
The  law  requires  a  detailed  statement  in  regard  to  "Chinese  passen- 
gers," and  heavy  forfeitures  are  denounced  for  violations  of  this  sec- 
tion. But  there  is  no  requirement  to  specify  any  Chinese  members 
of  the  crew.  By  section  12  of  the  act  any  Chinese  person  found  un- 
lawfully within  the  United  States  "shall  be  caused  to  be  removed 
therefrom  to  the  country  from  whence  he  came  at  the  cost  of  the  United 
States,"  etc.  Is  it  credible  that  congress  intended  that  a  seaman 
found  here,  who  has  landed  only  to  ship  on  a  return  voyage  in  the 
ordinary  course  of  his  vocation,  which  would  involve  no  cost  or 
trouble  to  the  United  States,  should  be  arrested  and  sent  back  at  the 
cost  of  the  government?  Plainly,  as  it  seems  to  me,  seamen  are 
neither  within  the  spirit  nor  the  letter  of  the  act.  The  language  of 
the  act  throughout  has  evidently  in  contemplation  persons  coming 
within  the  United  States  as  laborers.    It  intends  nothing  beyond 
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that.  The  limitation  of  the  treaty  is  express  that  the  restrictions 
shall  only  apply  to  Chinese  who  may  come  to  the  United  States  as 
laborers ;  that  is,  to  be  laborers  within  the  United  States.  Chinese 
seamen,  therefore,  who  only  land  temporarily  in  the  ordinary  pursuit 
of  their  calling,  for  the  purpose  of  shipping  on  a  return  voyage  as 
soon  as  possible,  are,  in  my  judgment,  wholly  outside  of  the  act. 

Section  6,  requiring  a  certificate  as  regards  persons  other  than 
laborers  who  may  be  entitled  to  come  within  the  United  States,  pre- 
sents more  difficulty.  A  careful  attention  to  the  details  of  this  sec- 
tion, however,  shows  that  its  provisions  are  unadapted  to  Chinese  sea- 
men, whom  the  necessities  of  commerce  might  require  to  be  shipped, 
not  merely  in  China,  but  in  other  parts  of  Asia  or  Europe, — as  in  Cal- 
cutta, where  this  petitioner  was  shipped, — and  that  some  of  the  re- 
quirements of  this  section,  in  respect  to  the  certificate,  would  be  either 
impossible  or  wholly  impracticable.  As  I  have  said,  since  seamen  do 
not  come  to  the  United  States  as  laborers,  they  are  not,  as  a  class,  in- 
cluded within  the'  treaty  or  the  intent  of  the  act.  Section  6,  the  gen- 
eral purpose  of  which  is  to  ascertain  the  persons  who  may  come 
within  the  United  States,  ought  not  to  be  so  interpreted  as  to  prevent 
the  coming  of  those  who  are  in  reality  entitled  to  come,  by  imposing 
impossible  or  impracticable  conditions,  lex  non  inttndit  aliquid  im- 
possibile.    In  17.  S.  v.  Kirby,  7  Wall.  486,  the  supreme  court  say : 

"General  terms  should  be  so  limited  in  their  application  as  not  to  lead  to 
injustice,  oppression,  or  an  absurd  consequence.  It  will  always,  therefore,  be 
presumed  that  the  legislature  intended  exceptions  to  its  language  which 
would  avoid  results  of  this  character.  The  reason  of  the  law  in  such  cases 
should  prevail  over  its  letter." 

Considering,  therefore,  the  specific  purpose  of  the  act  itself,  the 
limitations  of  the  treaty,  the  impracticability  of  applying  section  6 
to  Chinese  seamen  shipped  in  all  parts  of  the  world,  and  the  clear 
omission  of  sailors  from  section  8,  where  we  should  naturally  expect 
to  find  them  specified,,  if  intended  to  be  referred  to  at  all  in  this  act, 
I  conclude,  on  the  whole,  that  they  should  not  be  deemed  to  be  em- 
braced within  even  the  general  words  of  section  6.  Chew  Heong  v.  U. 
S.  5  Sup.  Ct.  Eep.  255.  Should  a  Chinese  person,  coming  here  and 
landing  as  a  seaman,  remain  for  any  other  purpose,  or  engage  in  the 
labor  of  the  country,  he  would  plainly  become  amenable  to  the  provis- 
ions of  the  aot.  The  petitioner  in  this  case  left  the  ship  apparently 
unnecessarily.  The  captain  intended  to  procure  him  a  return  voyage. 
He  had,  however,  had  some  difficulty  with  the  captain,  and  was  sus- 
picious of  him,  and  of  his  intentions.  The  record  before  me  states 
his  present  intention  to  return  as  soon  as  possible,  but  it  does  not 
expressly  state  his  intention  when  he  left  the  ship.  As  it  is  possi- 
ble, though  I  think  hardly  probable,  that  he  had  some  other  intention 
than  to  ship  at  once  on  a  return  voyage  when  he  came  ashore,  I  shall 
order  his  discharge  upon  his  own  recognizance,  in  the  sum  of  $500, 
to  ship  upon  a  voyage  to  some  foreign  port  within  30  days,  without 
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considering  the  effect  of  bis  shipment  on  hoard  an  American  vessel 
as  a  British  subjeot  before  the  passage  of  the  amended  act  of  1883. 
U.  S.  v.  Douglas,  17  Fed.  Rep.  634;  In  re  Ah  Lung,  18  Fed.  Rbp.  28. 


Reubens  v.  Mexican  National  Construction  Oo. 
(Circuit  Court,     D.  New  York.   December  13, 1884.) 

Action  for  Mohby  Had  and  Received — Breach  or  Ooktraot. 

In  May,  1883,  the  Mexican  National  Construction  Company  sought  subscrip- 
tions to  a  loan  of  $2,000,000  to  aid  in  constructing  the  Mexican  National  Rail- 
way, and  plaintiff  subscribed  $20,000  upon  the  terms  of  a  contract  whereby 
the  construction  company  agreed  to  deposit  in  trust  securities  of  the  nominal 
value  of  $20,000,000  as  collateral  for  the  repayment  of  the  $2,000,000  loan  on 
or  before  September  15,  1884.  October  1, 1883,  plaintiff  paid  the  installments 
of  his  subscription  as  called  by  the  company,  and  received  receipts  therefor, 
which,  under  the  contract,  were  not  transferable  without  consent  of  the  com- 
pany, but  could  be  exchanged  for  formal  certificates  of  interest  in  the  loan,  au- 
thenticated by  the  trustee.  Before  payment  of  the  last  installment,  the  com- 
pany transferred  to  the  trustee  the  securities  by  indenture,  prescribing  the  pow- 
ers and  duties  of  the  trustee,  and  providing  that  he  should  execute,  as  requested 
by  the  company,  certificates  of  interest  entitling  the  registered  holders  to  an  in- 
terest in  the  securities,  or  the  proceeds  of  the  sale  thereof,  bearing  the  same 
proportion  to  the  whole  as  the  amount  of  each  certificate  bore  to  the  $2,000,- 
000;  but  that  he  should  not  sell  the  securities  to  satisfy- the  loan  unless  the 
holders  of  certificates  representing  25  per  cent,  of  the  whole  amount  requested, 
and  that  the  holders  of  a  majority  in  interest  might  waive  default  in  payment 
of  the  loan,  or  extend  the  time  of  payment,  or  suspend  or  postpone  the  sale  of 
the  collaterals,  at  their  discretion.  Plaintiff  had  no  knowledge  of  the  terms  of 
this  indenture,  and  demanded  a  certificate,  as  provided  in  the  contract,  and, 
on  a  refusal  to  deliver  the  same,  brought  suit  for  money  had  and  received. 
Held  (1)  that  the  deposit  of  the  collaterals,  under  the  terms  of  the  trust  indent- 
ure, was  a  breach  of  the  subscription  contract ;  (2)  that,  inasmuch  as  the  de- 
fendant had  put  it  out  of  its  power  to  perform  ail  executory  contract  with  the 
plaintiff,  the  latter  had  the  right  to  treat  the  contract  as  terminated;  (3)  that 
the  plaintiff  could,  at  his  election,  sue  upon  the  agreement  and  recover  dam- 
ages for  a  breach,  or  treat  it  as  rescinded  and  recover  back  the  money  he  had 
advanced. 

At  Law. 

Billings  <t  Cardoza,  for  Ren  sens. 

Theodore  F.  H.  Meyer,  for  defendant  company. 

Wallace,  J.  The  demurrer  to  the  complaint  raises  the  question 
whether  the  plaintiff  can  recover  as  for  money  had  and  received, 
npon  the  following  facts :  In  May,  1883,  the  defendants  sought  sub- 
scriptions to  a  loan  to  be  made  to  it  of  $2,000,000,  to  aid  in  con- 
structing the  railroad  of  the  Mexican  National  Railway  Company, 
and  on  May  30, 1883,  the  plaintiff  beoame  a  subscriber  to  the  extent 
of  $25,000,  upon  the  terms  of  a  contract  of  subscription.  By  this 
contract  the  defendant  agreed  to  deposit  in  trust  with  a  trustee 
named  certain  securities,  aggregating  in  nominal  value  $20,000,000, 
as  collateral  for  the  repayment  of  the  $2,000,000  loan  on  cr  before 
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September  15,  1884.  On  October  1, 1883,  the  plaintiff  had  paid  the 
amount  subscribed  by  him  in  installments,  as  called  by  the  defend- 
ant, and  had  received  receipts  therefor,  which  were  not  transferable 
without  the  consent  of  the  defendant.  It  was  provided  by  the  con- 
tract of  subscription  that  such  receipts  should  be  exchanged  for 
formal  certificates  of  interest  in  the  loan  authenticated  by  the  trustee, 
upon  payment  of  the  last  installment  of  the  subscription.  Before 
the  payment  of  the  last  installment  by  the  plaintiff  the  defendant 
transferred  to  the  trustee  named  in  the  contract  the  securities  speci- 
fied therein,  but  this  was  done  by  a  trust  indenture  which  prescribed  v 
the  powers  and  duties  of  the  trustee  respecting  the  use  and  sale  of 
the  securities.  Among  other  things,  this  trust  indenture  provided 
that  the  trustee  should  execute  from  time  to  time,  as  requested  by 
defendant,  certificates  of  interest  entitling  the  registered  holders  to 
an  interest  in  the  securities,  or  the  proceeds  thereof  in  case  of  a  sale 
by  him  "under  the  provisions  of  the  trust  indenture,"  bearing  the 
same  proportion  to  the  whole  as  the  amount  of  each  certificate  should 
bear  to  $2,000,000.  The  indenture  also  provided  that  the  trustee 
should  not  sell  the  securities  to  satisfy  the  loan  unless  holders  of 
certificates  representing  25  per  cent,  of  the  whole  amount  should  re- 
quest him  to  do  so;  and  it  also  provided  that  the  holders  of  a  ma- 
jority in  interest  might  waive  any  default  in  the  payment  of  the  loan 
on  the  part  of  the  defendant,  or  instruct  the  trustee  to  do  so,  and 
extend  the  defendant's  time  for  payment,  and  suspend  or  postpone 
the  sale  by  the  trustee  of  the  collaterals  at  their  discretion.  So  far 
as  appears,  the  plaintiff  was  ignorant  of  the  terms  of  the  indenture 
when  he  paid  the  installments  of  his  subscription,  but,  after  it  was 
executed,  demanded  a  certificate  of  defendant  of  the  character  speci-  . 
fied  in  the  contract  of  subscription.  The  defendant  refused  such  a 
certificate,  but  offered  one  such  as  it  had  authorized  the  trustee  to 
execute  by  the  terms  of  the  trust  indenture. 

The  first  question  is  whether  the  deposit  made  of  the  collaterals 
under  the  terms  of  the  trust  indenture  was  such  a  departure  from 
the  contract  of  subscription  as  to  amouu't  to  a  breach  of  that  con- 
tract. The  contract  was  silent  as  to  the  conditions  upon  which  the 
bonds  should  be  deposited  with  the  trustee,  aside  from  the  stipulation 
that  the  loan  should  be  secured  by  an  assignment  in  trust  of  the  spec- 
ified collaterals  which  were  to  be  deposited  with  the  trustee.  The 
reasonable  implification,  however,  is  that  they  were  to  be  deposited 
to  secure  the  repayment  of  the  loan  on  the  contract  day,  and  that  the 
trustee  was  to  exercise  the  ordinary  rights  of  a  pledgee  to  sell  the  se- 
curities and  satisfy  the  debt  for  the  benefit  of  the  subscribers.  Such 
a  pledge  would,  doubtless,  confer  upon  every  subscriber  a  qualified  • 
right  to  call  upon  the  trustee  to  satisfy  the  amount  due  to  him  by  a 
sale  of  the  securities.  But  the  fund  created  was  a  joint  fund  for  the 
benefit  and  protection  of  the  whole  body  of  subscribers,  and  there- 
fore is  not  to  be  dealt  with  upon  the  intervention  of  a  single  cestui 
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que  trust  to  the  disadvantage  of  the  others.  If  the  trust  indenture 
provided  that  the  trustee  should  not  sell  the  securities  unless  a  sale 
should  be  advantageous  to  the  common  interests  of  the  cestuis  que 
trust,  it  would  be  unobjectionable,  because  it  would  only  prescribe  a 
condition  which  would  be  implied,  and  which  a  court  of  equity  would 
impose  in  the  exercise  of  its  jurisdiction  over  trusts,  if  applied  to  by 
any  of  the  parties  in  interest.  But  the  indenture  contains  arbitrary 
restrictions  upon  the  powers  of  the  trustee,  which  he  cannot  disre- 
gard, and  which  materially  impair  the  rights  of  the  subscribers.  It 
substitutes  the  discretion  of  25  per  cent,  in  interest  of  the  cestuis  que 
trust  in  place  of  the  discretion  of  the  trustee,  and  requires  him,  at  the 
intervention  of  a  majority  of  the  subscribers,  to  extend  the  time  of 
payment,  and  postpone  a  sale  of  the  securities.  The  plaintiff  did  not 
consent  to  the  creation  of  such  a  trust.  The  conditions  may  have 
been  designed  to  promote  the  best  interests  of  all  the  subscribers; 
they  may  have  been  wise  and  expedient,  but  they  were  not  such  as 
were  authorized  by  the  plaintiff's  contract.  A  court  of  equity  might 
reform  the  terms  of  the  trust  indenture  if  a  suit  were  brought  for 
that  purpose,  but,  so  long  as  they  stand,  would  have  to  adhere  to 
them,  if  called  upon  to  intervene  upon  the  application  of  the  cestuis 
que  trust. 

It  remains  to  consider  whether  the  plaintiff  can  recover  back  his 
money  in  an  action  for  money  had  and  received,  or  whether  his  rem- 
edy is  merely  one  for  damages  for  a  breach  of  contract.  The  subscrip- 
tion agreement  was  a  separate  and  independent  contract  between  the 
defendant  and  each  subscriber.  The  defendant  could  maintain  a  suit 
against  each  subscriber  upon  his  failure  to  pay  the  amount  of  the  sub- 
scription ;  and  it  must  follow  that  each  subscriber  has  a  corresponding 
right  of  action  against  the  defendant  for  any  breach  of  the  contract 
on  its  part  towards  him.  Similar  contracts  have  been  frequently  ad- 
judged to  confer  a  several  liability  and  a  several  'right  of  action  on 
the  part  of  each  subscriber.  Thomp.  Liab.  Stockh.  §  114;  Whittlesey 
v.  Frantz,  74  N.  Y.  456.  It  is  a  familiar  rule  that  when  one  party  to 
an  executory  contract  puts'it  out  of  his  power  to  perform  it,  the  other 
may  regard  it  as  terminated,  and  has  an  immediate  right  of  action  to 
recover  whatever  damages  he  has  sustained.  Ford  v.  Tiley,  6  Barn. 
&  C.  325;  Bowdell  v.  Parsons,  10  East,  359;  Heard  v.  Bowers,  23 
Pick.  455-460;  Shaw  v.  Republic  Life  Ins.  Co.  69  N.  Y.  293;  U.  S.  v. 
Behan,  110  U.  S.  339;  S.  C.  4  Sup.  Ct.  Rep.  81;  Lovell  v.  St,  Louis 
Mut.  Life  Ins.  Co.  Ill  U.  S.  264;  S.  C.  4  Sup.  Ct.  Rep.  390.  The 
plaintiff  was  under  no  obligation  to  tender  his  receipts.  They  were 
merely  vouchers.  They  were  to  be  exchanged  for  formal  certificates, 
but  when  the  defendant  had  put  it  beyond  its  power  to  deliver  the 
proper  certificates,  the  plaintiff  was  not  bound  to  tender  them.  No 
demand  of  the  certificates  was  necessary  after  defendant  had  inca- 
pacitated itself  from  giving  them.  Where  money  is  advanced  upon 
an  executory  contract,  which  the  contracting  party  fails  to  perform, 
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it  is  in  the  election  of  the  other  party  either  to  sue  upon  the  agree- 
ment and  recover  damages  for  a  breach,  or  to  treat  the  contract  as 
rescinded,  and  recover  back  his  money  as  paid  upon  a  consideration 
which  has  failed.  Hill  v.  Rewee,  11  Mete.  271;  Brown -v.  Harris, 
2  Gray,  359;  Wheeler  v.  Board,  12  Johns.  363;  Lyon  v.  Annable,  4 
Coin.  350;  Applet  on  v.  Chase,  19  Me.  74;  Shepherd  v.  Hampton,  3 
Wheat.  200;  Smethhurst  v.  Woolston,  5  Watts  &  S.  106.  If  there 
had  been  a  part  performance  of  the  contract  by  which  the  plaintiff 
received  some  benefit,  and  the  defendant  could  not  be  restored  to  the 
previous  situation,  the  plaintiff's  only  remedy  would  have  been  for  a 
breach  of  the  agreement,  and  his  damages  would  be  measured  by  his 
loss.  Hunt  v.  Silk,  5  East,  449;  Foss  v.  Richardson,  15  Gray,  306; 
Nash  v.  Lull,  102  Mass.  60.  He  has  received  nothing,  however,  un- 
der the  contract,  and  the  law  implies  a  promise  on  the  part  of  the 
defendant  to  pay  back  what  it  has  received. 

Judgment  is  ordered  for  plaintiff  on  the  demurrer. 


State  Insolvent  Laws— Effect  of  Discharge. 

•  A  discharge  under  a  state  insolvent  law  is  no  bar  to  an  action  by  a  citizen 
of  another  state  who  did  not  appear  or  take  part  in  the  insolvency  proceed- 


Tbe  opinion  states  the  facts. 

Rothchild  <£  Baum  and  R.  M.  Clarke,  for  plaintiffs. 

Ellis  &  Judge,  for  defendant. 

Sabin,  J.  In  April,  1883,  plaintiffs,  then  and  now  citizens  of  the 
state  of  California,  residing  at  the  city  of  San  Francisco,  brought  this 
action  in  the  Seventh  district  court  for  the  county  of  Washoe,  state  of 
Nevada,  against  defendant,  tiien  and  now  a  resident  of  said  county, 
to  recover  $1,188.04  on  account  of  goods  by  them  sold  and  delivered 
to  defendant  at  said  city  of  San  Francisco  on  or  about  October  8, 
1881.  By  an  amended  complaint,  duly  filed,  plaintiffs  reduced  their 
demand  on  the  same  cause  of  action  to  the  sum  of  $1,060.76,  and 
prayed  judgment  accordingly.  Defendant  demurred  to  the  amended 
complaint,  and  pending  that  demurrer  the  case  was  removed  to  this 
court.  In  this  court  the  demurrer  was  overruled,  and  defendant 
given  time  to  plead.  Thereupon  defendant  filed  his  answer  in  this 
court,  setting  up  his  discharge  in  insolvency  under  the  state  statute, 
duly  issued  and  granted  July  28,  1883,  by  the  said  district  court  of 
Washoe  county,  and  that  the  same  was  so  granted  while  this  action 
was  pending  in  said  court,  and  that  plaintiffs'  demand  was  included 
in  said  discharge. 


Newton  and  another  v.  Haoerman. 


(Circuit  Court,  D.  Nevada.   Novoinber  26,  1884.) 
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To  this  answer  plaintiffs  demur  on  the  ground  that  the  matters  so 
pleaded  constitute  no  defense  to  this  action.  Upon  the  argument  of 
this  demurrer  it  was  admitted  that  plaintiffs  did  not  appear  in  said 
insolvency  proceedings  instituted  by  defendant,  did  not  prove  their 
demand  against  defendant,  or  in  any  way  share  or  participate  in  the 
distribution  of  any  estate  by  defendant  surrendered  for  the  benefit  of 
his  creditors.  The  answer  virtually  admits  these  facts,  as  it  alleges 
that  all  of  defendant's  creditors,  "excepting  plaintiffs,"  took  part  in 
said  insolvency  proceedings. 

The  question,  then,  raised  by  this  demurrer  is  simply  this:  What, 
if  any,  extraterritorial  force  or  effect  have  state  insolvent  laws?  If 
these  laws  have  no  force  or  effect  beyond  the  limits  of  the  state,  and 
are  applicable  only  to  contracts  between  citizens  of  the  state  made 
subsequent  to  the  passage  of  the  insolvent  laws,  then  the  matters 
pleaded  in  the  answer  are  no  bar  to  plaintiffs'  recovery  in  this  action. 
It  would  seem,  from  an  examination  of  the  authorities  on  this  sub- 
ject, both  national  and  state,  that  there  is  little  or  no  ground  for  ar- 
gument upon  this  question.  The  case  of  Sturges  v.  Crowninshield,  4 
Wheat.  122,  involving  the  subject  of  state  insolvent  laws,  and  their 
force  and  effect,  was  decided  in  1819,  followed  by  the  case  of  McMil- 
lan v.  McNeill,  Id.  209,  decided  the  same  year.  From  that  time  to  the 
present,  a  period  of  more  than  60  years,  there  has  been  an  unbroken 
line  of  decisions,  both  national  and  state,  which  are  decisive  of  this 
question.  In  Baldwin  v.  Hale,  1  Wall.  223,  the  court,  adopting  the 
views  of  Mr.  Justice  Story,  says: 

"His  views  as  to  the  result  of  the  various  decisions  of  this  court  is  that 
they  establish  the  following  propositions:  (1)  That  state  insolvent  laws  may 
apply  to  all  contracts  within  the  state  between  citizens  of  the  state;  (2)  that 
they  do  not  apply  to  contracts  made  within  the  state  between  a  citizen  of  the 
state  and  a  citizen  of  another  state;  (3)  they  do  not  apply  to  contracts  not 
made  within  the  state. " 

And  the  court  holds  that — 

"Insolvent  laws  of  one  state  cannot  discharge  the  contracts  of  citizens  of 
other  states,  because  they  have  no  extraterritorial  operation,  and  consequently 
the  tribunal  sitting  under  them,  unless  in  cases  where  a  citizen  of  such  other 
state  voluntarily  becomes  a  party  to  the  proceeding,  has  no  jurisdiction  in  the 
case.  Legal  notice  cannot  be  given,  and  consequently  there  can  be  no  obli- 
gation to  appear,  and,  of  course,  there  can  be  no  legal  default" 

In  addition  to  the  authorities  cited  by  Mr.  Justice  Clifford  in  this 
opinion,  see,  also,  Baldwin  v.  Bank  of  Newbury,  1  Wall.  234;  Farm- 
ers' d  Mechanics'  Bank  v.  Smith,  6  Wheat.  131;  Ogdcn  v.  Saunders, 
12  Wheat.  213;  Suydam  v.  Broadnax,  14  Pet.  67;  Cook  v.  Moffat,  5 
How.  295;  Hyde  v.  Stone,  20  How.  170;  Soulc  v.  Chase,  39  N.  Y. 
312;  Pratt  v.  Chase,  44  N.  Y.  597;  Donnelly  v.  Corbett,  7  N.  Y.  500; 
Hills  v.  Carlton,  74  Me.  156 ;  Bedell  v.  Scruton,  54  Vt.  493;  McDongaU 
v.  Page,  55  Vt.  187;  Guernsey  v.  Wood,  130  Mass.  503;  Murphy  v. 
Manning,  134  Mass.  488;  Kelley  v.  Drurey,  9  Allen,  27. 

In  the  cases  above  cited  every  phase  of  the  question  here  involved 
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ia  fully  discussed,  and  a  review  of  them  is  unnecessary  here,  since 
little  can  be  added  thereto,  and  nothing  can  weaken  or  overthrow 
their  binding  authority. 

In  Ogden  v.  Saunders,  12  Wheat.  213,  the  court  holds  that  a  dis- 
charge granted  under  a  state  law,  "as  against  citizens  of  other  states, 
is  invalid  as  to  all  contracts; "  and  to  the  same  effect,  in  Cook  v.  Moffat, 
5  How.  309,  "a  certificate  of  discharge  under  an  insolvent  law  will 
not  bar  an  action  brought  by  a  citizen  of  another  state  on  a  contract 
made  with  him."  The  fact  that  plaintiffs  were  prosecuting  this  ac- 
tion in  the  state  court  at  the  time,  and  in  the  same  court  which 
granted  the  discharge  here  pleaded,  is 'of  no  consequence.  That  fact 
could  not  give  the  state  court  jurisdiction  over  plaintiffs  in  the  in- 
solvency proceedings,  and  any  order  of  that  court  made  in  such  pro- 
ceedings, affecting  plaintiffs'  rights  in  this  action,  was  void.  Hyde . 
v.  Stone,  20  How.  170;  Suydam  v.  Broadnax,  14  Pet.  67. 

In  Hills  v.  Carlton,  74  Me.  156,  plaintiffs,  citizens  of  Massachu- 
sets,  brought  suit  upon  an  account  against  defendant,  a  citizen  of 
Maine,  in  the  state  court.  After  suit  brought,  and  while  the  same 
was  pending,  defendant  procured  his  discharge  in  insolvency,  and 
pleaded  the  same  in  defense  to  plaintiffs'  action.  It  was  held  to  be 
no  bar  to  plaintiffs'  right  of  recovery.  In  Sturgis  v.  Crowninshield, 
supra,  the  court  say : 

"Every  bankrupt  or  insolvent  system  in  the  world  must  partake  of  the 
character  of  a  judicial  investigation.  Parties  whose  rights  are  affected  are 
entitled  to  a  hearing.  Hence  any  bankrupt  or  insolvent  system  professes  to 
summon  the  creditors  before  some  tribunal  to  show  cause  against  granting  a 
discharge  to  the  bankrupt.  But  on  what  principle  can  a  citizen  of  another 
state  be  forced  into  the  courts  of  a  state  for  this  investigation?  The  judg- 
ment to  be  passed  is  to  prostrate  his  rights,  And  on  the  subject  of  those  rights 
the  constitution  exempts  him  from  the  jurisdiction  of  the  state  tribunals, 
without  regard  to  the  place  where  the  contract  may  originate." 

The  case  of  Bedell  v.  Scruton,  54  Vt.  493,  is  directly  in  point  on 
this  subject.    The  court  say : 

"It  must  now  be  regarded  as  settled  beyond  question  that  a  discharge 
granted  by  a  state  court  of  insolvency  is  no  bar  to  the  claim  of  a  non-resi- 
dent creditor  who  does  not  take  part  in  the  insolvency  proceedings,  or  submit 
himself  in  any  way  to  the  jurisdiction  of  the  insolvency  tribunal.  Nor  is  the 
rule  affected  by  the  place  where  the  contract  is  made  or  to  be  performed,  or 
the  forum  in  which  it  is  sought  to  be  enforced.  The  debt  attends  the  person 
of  the  creditor,  and  unless  he  is  within  the  jurisdiction  of  the  court  no  discharge 
granted  by  it  can  affect  his  rights.  It  is  a  question  of  citizenship,  and  state 
courts  and  state  laws  are  powerless  to  affect  the  rights  of  non-resident  cred- 
itors by  any  jurisdiction  they  may  have  or  exercise  over  the  person  of  the 
debtor,  or  by  any  proceedings  in  rem  affecting  the  debt  itself." 

The  demurrer  to  the  answer  is  sustained,  and  defendant  will  be 
given  till  next  rule-day  to  plead  further,  if  he  shall  so  desire. 
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In  re  Harbison,  Bankrupt. 

(District  Court,  D.  New  Jersey.   December  11,  1884.) 


Bankruptcy— Negligence  of  Attorney— Discharge. 

Where  six  years  has  been  allowed  to  elapse  by  the  attorney  of  a  bankrupt 
without  obtaining  his  discharge,  such  negligence  will  be  imputed  to  the  bank- 
rupt, and  he  will  be  keld  responsible  for  such  delay,  and,  on  motion  of  his 
creditors,  the  proceedings  may  be  dismissed. 

On  Motion  to  Dismiss,  etc. 
Riker  &  Riker,  for  petitioners. 
Samuel  Kalisch,  for  bankrupt. 

Nixon,  J.  This  is  an  application  to  dismiss  bankruptcy  proceed- 
ings for  want  of  prosecution.  It  is  admitted  in  the  testimony,  by 
stipulation  of  the  parties,  that  the  debtor  filed  his  petition  for  the  ben- 
efit of  the  bankrupt  act  on  April  29, 1878;  that  the  petitioning  cred- 
itors, on  this  motion,  have  a  claim  resting  in  judgment  on  promissory 
notes  for  $14,500  and  upwards;  that  an  order  for  reference  was 
made  to  the  register  on  the  day  of  filing  the  petition,  requiring  the 
debtor  to  appear  before  him  on  May  11,  1878,  on  which  day  an  ad- 
judication of  bankruptcy  was  duly  entered,  and  a  warrant  issued  to 
the  marshal,  returnable  June  4th,  and  was  returned  unexecuted; 
that  no  other  steps  were  taken  until  May  22,  1884,  when  an  alias 
warrant  was  issued,  which  also  was  returned  unexecuted;  that  on 
July  5,  1884,  a  second  alias  warrant  was  handed  to  the  marshal,  re- 
turnable September  17,  1884,  and  that  before  the  said  return-day 
the  petition  of  the  opposing  creditors  was  presented  to  the  court,  ask- 
ing for  the  dismissal  of  the  proceedings  on  the  ground  of  laches  in 
the  bankrupt.  More  than  six  years  elapsed  between  the  adjudica- 
tion of  bankruptcy  and  the  service  of  any  warrant  upon  the  bank- 
rupt. His  present  attorneys,  not  controverting  the  delay,  seek  to 
put  the  responsibility  of  the  same  upon  his  former  attorney,  and 
there  is  certainly  evidence  that  he  has  been  most  negligent  in  prose- 
cuting the  case.  It  is  not  clear  to  what  extent  a  client  should  be  held 
responsible  for  the  laches  of  his  attorney.  It  is  difficult  to  lay  down 
any  general  rule  upon  the  subject,  but  each  case  must  be  left  to  its 
own  circumstances.  It  may  be  said,  however,  that  whilst  courts 
should  be  indulgent  to  suitors  who  are  prejudiced  by  the  neglect  and 
delays  of  those  to  whom  they  have  committed  the  management  of 
their  business,  there  is  a  limit  to  such  indulgence.  In  the  present 
case  the  creditors  had  a  right  to  assume,  after  the  lapse  of  six  years, 
that  the  bankrupt  had  abandoned  the  proceedings,  and  especially 
since  in  one  instance,  at  least,  he  had  renewed  the  notes  of  a  cred- 
itor which  were  about  to  be  barred  by  the  statute  of  limitations. 

I  must  hold  that  the  culpable  neglect  of  the  attorney  will  not  ex- 
cuse the  bankrupt  for  the  long  delay,  and  that  he  must  hold  him  re- 
sponsible for  all  damages  which  he  may  suffer  for  such  neglect. 
The  motion  to  dismiss  is  granted. 
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Fischeb  v.  Hayes. 


[OircuU  Court,  S.  D.  New  York.  1884) 


Patents  fob  Inventions— Infiungement  of  One  Claim  Only— Pbofitb— Evi- 
dence. 

Where  it  is  shown  that  an  infringer  has  infringed  one  of  several  claims  in  a 
pa'ent  only,  in  estimating  the  profits  it  is  not  admissible  to  prove  that  the 
patent,  aa  an  entirety,  was  capable  of  producing  greater  profits  than  other  in- 
ventions in  use. 

In  Equity. 

Shipman,  J.  The  defendant  was  adjudged  to  have  infringed  the 
fourth  claim  of  the  plaintiff's  patent.  An  accounting  was  decreed, 
and  a  reference  to  a  master,  to  take  and  state  the  account,  was  or- 
dered. The  invention  is  described  in  Fischer  v.  Wilson,  16  Blatchf. 
220.  Ia  taking  the  account  the  plaintiff  is  now  attempting  to  prove 
that  the  Fischer  patented  machine,  as  an  entirety,  was  capable  of 
forming  or  bending  a  greater  number  of  feet  of  sheet-metal  moulding, 
in  a  given  time,  than  the  other  machines  known  to  the  art,'  and  free 
to  the  defendant  to  use  for  accomplishing  the  same  purpose,  the  ob- 
ject of  the  proof  being  to  show  the  profit  derived  by  the  defendant  by 
his  infringement.  The  defendant  has  excepted  to  these  interrogato- 
ries and  answers  upon  this  point,  and  the  question  as  to  the  proper 
course  to  be  pursued  has  been  certified  to  me  by  the  master  for  de- 
cision. The  fourth  claim  is  as  follows:  "Arranging  the  female  die, 
G,  above  the  male  die,'E,  for  the  purpose  of  keeping  the  female  die 
clear,  as  set  forth,"  and  is  apparently  solely  for  the  special  arrange- 
ment of  the  dies  with  relation  to  each  other.  As  a  matter  of  course, 
the  female  die  is  to  be  moved  by  some  suitable,  though  not  necessarily 
patented,  device.  The  question  for  the  master  to  settle  is  the  ad- 
vantage which  the  defendant  derived  from  the  use  of  that  part  of  the 
patented  invention  which  was  infringed  over  what  he  had  in  using 
other  machines  then  open  to  the  public,  and  this  accounting  must  be 
confined  to  an  account  of  the  profits  received  by  the  defendant  as  a 
direct  result  of  the  use  of  that  part  of  the  invention  which  was  in- 
fringed, and  which  is  specified  in  the  decree.  Mowry  v.  Whitney,  14 
Wall.  620;  Littleficld  v.  Perry,  21  Wall.  205. 

It  will  not  be  proper  for  the  master  to  infer,  because  a  certain 
amount,  of  advantage  can  be  derived  from  the  use  of  the  patented 
machine,  as  an  entirety,  that,  therefore,  the  amount  of  profit  was 
enjoyed  by  the  defendant  from  the  infringement  of  the  feature  of  the 
machine  specified  in  the  fourth  claim.  It  is  the  distinctive  advan- 
tage which  was  gained  by  the  use  of  the  arrangement  of  the  female 
die,  G,  above  the  male  die,  E  or  F,  which  is  to  be  recovered  by  the 
plaintiff,  and  which  must  be  affirmatively  shown  by  the  evidence, 
which  he  introduces.  Schillinger  v.  Gunther,  15  Blatchf.  303.  But 
if,  in  addition  to  showing  the  amount  of  advantage  gained  by  the 
v.22F,no.9— 34 


Digitized  by 


580 


FEDERAL  REPOBTKB. 


use  of  the  patented  invention  as  an  entirety,  the  plaintiff  also  par- 
poses  to  show  by  affirmative  and  satisfactory  proof  that  the  entire 
advantage  is  properly  and  legally  attributable  to  the  patent  specified 
in  the  fourth  claim,  in  connection  with  some  suitable  device  for  mov- 
ing the  dies,  and. proposes  to  show  the  proportion  which  belongs  to 
these  features,  then  the  evidence  already  introduced  is  admissible. 
And  he  need  not  be  confined  to  showing  that  the  advantages  from  the 
use  of  the  fourth  claim  were  those  derived  from  the  self-eleaning 
function  therein  mentioned,  but  if  the  patented  portions  of  the  two 
dies,  with  reference  to  each  other,  produced  any  other  advantage 
which  is  capable  of  pecuniary  estimate,  he  can  show  the  profit  re- 
sulting from  that  advantage. 

It  is  to  be  inferred  from  the  decree  that  the  defendant  has  in- 
fringed the  fourth  claim  only,  and  has  not  infringed  by  using  the 
feature  specified  in  that  claim  in  connection  with  any  other  patented 
part  of  the  machine.  If,  however,  the  use  of  the  fourth  claim,  in  con- 
nection with  the  necessary  unpatented  appliances  for  moving  the  dies, 
necessarily  and  directly  produces  a  gain  over  other  devices  for  bending 
metal,  then  open  to  the  public,  in  amount  or  quality  of  work,  which 
can  be  pecuniarily  estimated,  it  is  competent  for  the  plaintiff,  by  af- 
firmative evidence,  to  show  that  fact;  but  if  the  plaintiff  does  not 
propose  to  supplement  his  evidence  in  regard  to  the  advantage  by  the 
use  of  the  patented  machine  as  an  entirety,  by  affirmative  evidence 
tending  to  show  that  either  the  whole  profit  or  a  proportionate  part 
was  due  to  the  presence  of  the  feature  of  the  machine  mentioned  in 
the  fourth  claim,  then  the  testimony  already  offered  will  not  be  of 
avail. 


JfioKHARDT  and  another  v.  Packard  and  another. 


(Circuit  Court,  8.  D.  New  York.   December  16, 18S4.) 

Patents  for  Inventions  —  Production  of  Coloring  Matters  from  Alpha- 
NAPHTHOir—  Construction  of  Claim— Infringement. 

The  claim  of  the  patent  granted  March  2,  I860,  to  Badische  Anilin  &  Soda 
Fabrik,  a  corporation,  as  assignee  of  Hcinrich  Caro,  for  a  new  and  useful  im- 
provement in  coloring  matters  produced  from  alpha-naphthol,  is  not  to  be 
construed  as  one  for  coloring  matter  obtained  by  any  method  or  process  of 
treating  the  alpha-napthol  sulpho-acids  with  nitric  acids,  but  for  any  method 
of  treatment  which  is  the  equivalent  of  the  process  described,  and  although  it 
was  not  shown  specifically  that  the  defendants'  coloring  matter  was  made  by 
Caro's  process,  this  conclusion  may  be  inferred  from  the  chemical  identity  of 
their  article  with  his. 


In  Equity. 

Van  Santvoord,  Livingston  Gifford,  and  B.  F,  Thurston,  for  com- 
plainants. 
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Wm.  H.  King,  for  defendants. 

Wallace,  J.  The  complainants  have  acquired  from  the  patentee 
the  fall  and  exclusive  right  to  make,  use,  and  sell,  and  vend  to  oth- 
ers to  use  and  sell  throughout  the  United  States,  the  invention  de- 
scribed in  letters  patent  of  the  United  States,  issued  to  Badische  Ani- 
lin  und  Soda  Fabrik,  a  corporation,  as  assignee  of  Heinrioh  Caro, 
for  a  new  and  useful  improvement  in  coloring  matters  produced  from 
alpha-naphthol.  The  patent  was  granted  March  2,  1880.  The  gist 
of  Oaro's  invention,  as  described  in  the  specification,  is  a  process 
whereby  alpha-naphthol  is  converted  into  Bulpho-acids  which  are  capa- 
ble of  being  treated  with  nitric  acid  without  losing  their  sulpho  groups. 
Until  this  process  was  employed,  the  sulpho-acids  of  alpha-naphthol, 
when  thus  treated,  lost  their  snlpho  groups,  and  were  converted  into 
dinitro-naphthol,  or  naphthalene  yellow,  a  coloring  matter,  insoluble 
in  water.  Caro's  sulpho-acids,  when  thus  treated,  are  converted  into 
a  yellow  coloring  matter,  which  is  soluble  in  water,  and  is  especially 
adapted  for  being  used  in  dyeing  and  printing,  in  mixture  with  other 
dye  stuffs,  which  possess  similar  acid  properties,  such  as  extract  of 
indigo,  or  the  sulpho-acids  of  azo  compounds.  The  specification 
fully  details  the  process  of  converting  the  alpha-naphtbol  into  the 
requisite  sulpho-acids,  and  also  the  process  of  treating  the  sulpho- 
aoids  with  nitric  acid.    The  claim  is  as  follows : 

"As  a  new  manufacture,  the  coloring  matter,  or  sulpho-acid  of  dinitro- 
alpha  naphthol,  obtained  from  the  action  of  nitric  acid  upon  the  within-de- 
scribed alpha-naphthol  sulpho-acids,  substantially  in  the  manner  set  forth,  or 
by  any  other  method  which  will  produce  a  like  result." 

It  is  shown  by  the  proofs  that  Caro's  coloring  matter  is  superior  to 
any  previously  known  in  the  art  of  dyeing  as  regards  fastness  to  water 
when  applied  to  wool  or  other  material  of  animal  fiber.  It  does  not 
blend  or  run  when  wetted,  which  is  the  case  with  picric  acid,  Man- 
chester yellow,  Martins  yellow,  and  the  other  yellow  coloring  matters 
previously  used.  This  is  clearly  indicated  by  the  samples  produced. 
That  it  is  an  extremely  valuable  contribution  to  the  art  of  dyeing  is 
plain.  So  far  as  appears,  Caro  was  the  first  discoverer  of  the  process 
by  which  the  distinctive  sulpho-acids  of  alpha-naphthol,  capable  of 
treatment  with  nitric  acid,  without  the  destruction  of  their  sulpho 
groups,  could  be  produced.  Consequently  he  was  entitled,  when  ap- 
plying for  a  patent,  to  make  a  broad  claim  for  the  product  when  made 
by  his  process,  whether,  as  part  of  the  process,  the  treatment  of  the 
sulpho-acids  with  nitric  acid  should  be  according  to  his  method  or 
should  be  by  any  other  equivalent  method,  which  would  produce  his 
prod  not. 

The  claim  of  the  patent  is  not  to  be  construed  as  one  for  his  color- 
ing matter,  obtained  by  any  method  or  process  of  treating  the  alpha- 
napt hoi  sulpho-acids  with  nitric  acids,  but  for  any  method  of  treat- 
ment which  is  the  equivalent  of  the  process  described,  because  it 
produces  like  results.    The  claim  is  capable  of  this  construction  and 
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should  be  construed  so  as,  if  possible,  to  secure  the  real  invention  to 
the  patentee. 

It  was  not  shown  by  the  complainants  that  the  defendants'  col- 
oring matter  was  made  by  the  process  described  in  the  patent,  nor 
was  any  evidence  to  the  contrary  produced  by  the  defendants.  The 
proofs  show  satisfactorily,  however,  that  the  defendants'  coloring  mat- 
ter possesses  the  peculiar  characteristics  of  the  patented  article.  Suf- 
ficient appears  to  establish  the  chemical  identity  of  the  defendants' 
coloring  matter  with  the  complainants'  by  the  evidence  of  the  results 
produced  by  each  in  experimental  tests.  As  these  results  were  new 
until  Caro's  process  was  employed,  a  sufficient  prima  facie  case  is 
shown  upon  the  question  of  infringement. 

The  only  attack  made  upon  the  novelty  of  the  invention  is  by  evi- 
dence, which  shows  that  various  yellow  coloring  matters,  such  as 
Martius  yellow,  Manchester  yellow,  and  others,  were  old  and  had  been 
in  public  use  since  1868.  An  attempt  was  made  on  the  part  of  the 
defendants  to  show  the  identity  in  characteristics  between  these  color- 
ing matters  and  the  patented  article,  but  no  doubt  is  entertained  that 
there  is  a  substantial  difference  between  them  in  the  respects  which 
have  already  been  referred  to. 

The  complainants  are  not  licensees,  but  are  assignees  of  the  entire 
monopoly  conferred  by  the  patent.  The  patentees  do  not  explicitly 
transfer  to  complainants  the  right  to  vend  to  others  the  privilege  of 
making  the  patented  article,  but  they  do  not  reserve  that  right  to 
themselves  in  the  instrument,  and  as  the  complainants  are  vested 
with  the  exclusive  right  to  make  the  article  in  the  United  States,  as 
well  as  to  use  and  vend  it,  the  patentees  have  nothing  left  which  they 
can  transfer.  These  considerations  dispose  of  the  several  objections 
which  have  been  urged  by  the  defendants  to  the  case  made  by  the 
complainants.    A  decree  is  ordered  for  complainants. 


The  Canary  No.  2.1 

(Circuit  Court,  S.  D.  Alabama.   June,  1884.) 

1.  Lien  under  Louisiana  Law  fok  Monet  Advanced. 

Under  the  laws  of  Louisiuna  advances  of  money  to  the  captain  or  owners  of 
a  vessel  can  only  be  privileged  when  advanced  under  imperious  necessity  to 
save  the  ship,  or  enable  her  to  complete  her  vovage,  and  that  the  furnisher  of 
moneys  to  a  ship  to  pay  for  wages,  supplies,  and  expenses  has  no  privilege  un- 
less there  is  a  legal  or  conventional  subrogation.  La.  Civil  Code,  arts.  2160, 
2161,  3237. 

2.  State  Lien  under  Maritime  Law. 

Where  a  creditor  claims  the  benefit  of  a  state  statute  which  purports  to  give 
a  lien,  he  must  take  it  subject  to  all  the  conditions  which  the  state  statute  im- 
poses.   The  Edith,  94  U.  B.  518,  followed. 

i  Reported  by  Joseph  P.  Hornor,  Esq..  of'the  New  Orleans  omr. 
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8.  Dotation  op  Lien  under  Louisiana  Law. 

The  privilege  (lien)  enjoyed  by  creditors  for  cause,  anterior  to  the  sale  of  a 
vessel,  is  lost  if  a  sale  is  made  in  port  and  a  voyage  is  thereafter  made  in  the 
name  and  at  the  risk  of  the  purchaser,  unless  the  purchaser  shall  have  some 
notice,  actual,  legal,  or  constructive,  of  the  claim  and  privilege.  La.  Civil  Code, 
arts.  3242,  3243. 

Admiralty  Appeal. 

Hannis  Taylor,  for  libelant. 

I.  L.  <&  G.  L.  Smith,  for  claimant. 

Pardee,  J.  The  case  made  establishes  the  libelant's  lien  for  ad- 
vances, supplies,  and  labor  under  the  laws  of  Louisiana  for  $634.32, 
upon  the  Canary  No.  2,  which  is  properly  enforceable  here,  provided 
(1)  the  law  of  Louisiana  gives  a  lien  for  advances  of  money  to  the 
captain  and  owners  to  pay  the  general  running  expenses  of  the  ship; 
and  (2)  that  the  lien  has  not  been  lost  by  the  bona  fide  sale  of  the 
ship  in  port,  and  a  voyage  made  in  the  name  and  at  the  risk  of  the 
purchaser  without  any  claim  interposed.  The  lien  under  the  laws  of 
Louisiana  for  moneys  advanced  to  pay  the  running  expenses  of  the 
ship  is  given,  if  given  at  all,  by  article  3237,  Rev.  Civil  Code,  which 
provides : 

"The  following  debts  are  privileged  on  the  price  of  ships  and  other  vessels 
in  the  order  in  which  they  are  placed.  *  *  *  (7)  Sums  lent  to  the  cap- 
tain for  the  necessities  of  the  ship  during  the  last  voyage,  and  reimburse- 
ment of  the  price  of  merchandise  sold  for  the  same  purpose.  (8)  Sums  due 
to  sellers,  to  those  who  have  furnished  materials,  and  to  workmen  employed 
in  the  construction,  if  the  vessel  has  never  made  a  voyage;  and  those  due  to 
creditors  for  supplies,  labor,  repairing,  victuals,  armament,  and  equipment 
previous  to  the  departure  of  the  ship,  if  she  has  already  made  a  voyage.  (9) 
Money  lent  on  bottomry  for  refitting,  victualing,  arming,  and  equipping  the 
vessel  before  her  departure.  *  *  *  The  terra  of  prescription  of  privileges 
against  ships,  steam-boats,  and  other  vessels  shall  be  six  months." 

This  article  of  the  Louisiana  Code  is  of  long  standing,  and  has  been 
judicially  interpreted  in  relation  to  the  questions  involved  here,  on 
several  occasions,  and  that  interpretation  must  be  considered  as  of 
the  highest  authority.  That  interpretation  ^as  been  uniform,  and 
is  to  the  effect  that  advances  of  money  to  the  captain  or  owners  of  a 
vessel  can  only  be  privileged  when  advanced  under  imperious  neces- 
sity to  save  the  ship  or  enable  her  to  eomplete  her  voyage,  and  that 
the  furnisher  of  moneys  to  a  ship  to  pay  for  wages,  supplies,  and  ex- 
penses has  no  privilege  unless  there  is  a  legal  or  conventional  subro- 
gation. See  Hyde  v.  Culver,  4  La.  Ann.  9;  Grant  v.  Fiol,  17  La. 
158;  Hill  v.  Phcenix  Tow-boat  Co.  2  Rob.  35;  Wickham  v.  Levistones, 
11  La.  Ann.  702;  Owens  v.  Davis,  15  La.  Ann.  22;  Bank  v.  Bark 
Jane,  19  La.  1. 

The  case  made  here  shows  no  subrogation,  legal  nor  conventional, 
as,  either  is  expiessly  defined  in  Louisiana  law.  See  Rev.  Civil  Code, 
arts.  2160,  2161.  In  fact,  the  learned  proctor  for  libelant  claims  no 
subrogation,  except  such  as  results  from  the  general  maritime  law,  in 
favor  ot  one  who  lends  money  to  pay  off  maritime  liens,  and  which 
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money  is  so  applied.  See  Cohen,  Adm.  243.  The  trouble  is  that  the 
lien  sought  to  be  enforced  in  this  case  is  not  a  maritime  lien,  bat  a 
domestic  lien,  which  has  force  only  as  the  laws  of  Louisiana  give  it 
force.  Under  the  maritime  law  there  is  no  lien  npon  a  vessel  for 
materials  furnished  and  work  done  in  repairing  her  at  her  home  port, 
and  where  a  oreditor  claims  the  benefit  of  a  state  statute  which  pur- 
ports  to  give  such  lien,  he  must  take  it  subject  to  all  the  conditions 
which  the  state  statute  imposes.  See  The  Edith,  94  U.  S.  518.  This 
view  of  the  case  is  fatal  to  libelant's  pretensions,  in  so  far  as  many 
of  the  items  (amounting  to  more  than  the  balance  sued  for)  in  his  ac- 
count are  concerned. 

The  other  point  made  against  libelant's  lien,  under  the  authority  of 
The  Edith,  supra,  is  conclusive  against  the  entire  demand.  The  lien 
of  libelant,  being  one  claimed  under  Louisiana  law,  is  subject  to  the 
conditions  imposed  by  Louisiana  laws.  Now  the  undisputed  facts 
of  this  case  are  that  after  the  advances  made  by  libelant  to  the  Canary 
No.  2,  which  was  then  lying  in  the  home  port,  a  demand  was  made 
upon  the  master  and  managing  owner  for  payment,  which  was 
promised  to  be  made  as  soon  as  the  boat  could  be  sold  and. the  price 
paid  by  the  purchaser.  No  other  demand  was  interposed  or  notice 
given.  Within  a  few  days  after  this  demand  and  promise  the  boat 
Canary  No.  2  was  purchased  by  the  present  claimants  for  the  sum 
of  $2,300.  This  purchase  was  made  after  an  examination  of  the 
records  for  outstanding  claims,  and,  apparently,  in  the  best  of  faith, 
without  notice  of  libelant's  demand.  Exactly  when  the  demand  was 
made  upon  the  former  captain  and  owner  does  not  appear,  but  the 
record  shows  that  the  account  was  closed  February  23, 1883,  that  the 
boat  was  sold  March  24, 1883,  and  that  libelant's  demand  was  regis- 
tered with  the  recorder  of  mortgages  of  the  parish  of  Orleans,  Lou- 
isiana, May  7, 1883,  and  that  the  boat  was  libeled  in  the  port  of  Mo- 
bile May  23,  1883. 

The  evidence-  shows  that  after  the  sale  to  claimants  and  the  exe- 
cution of  proper  title,  the  said  Canary  No.  2  made  the  voyage  from 
New  Orleans,  Louisiana,  to  the  port  of  Mobile,  Alabama,  in  the  name 
and  at  the  risk  of  the  purchasers.  The  only  matter  in  evidence  that 
can  be  claimed  as  in  any  way  attacking  the  good  faith  of  the  pur- 
chasing parties  is  the  fact  that  they  required  and  received  an  indem- 
nifying bond  from  the  vendors.  But  when  it  is  considered  that  the 
purchasers  were  only  prudent  in  protecting  themselves  from  outstand- 
ing maritime  liens,  and  that  their  purchase  was  open,  and  their  pos- 
session and  voyage  free  from  concealment  and  deceit,  it  would  seem 
that  the  exaction  of  the  indemnifying  bond,  unsupported  by  other 
evidence,  should  have  little  weight  in  establishing  bad  faith  in  the 
purchase. 

Now  article  3242  of  the  Revised  Civil  Code  of  Louisiana  reads : 

"When  a  sale  lias  been  made,  the  vessel  being  in  port,  the  creditors  of  the 
vendor,  who  enjoy  the  privilege  for  some  cause  anterior  to  the  act  of  sale, 


THE  CANABY  NO.  2. 


535 


may  demand  payment,  and  enforce  their  rights  over  the  ship  until  a  voyage 
has  been  made,  in  the  name  and  at  the  risk  of  the  purchaser,  without  any 
claim  interposed  by  them." 

And  article  3243  reads: 

"But  when  the  ship  has  made  a  voyage  in  the  name  and  at  the  risk  of  the 
purchaser,  without  any  claim  on  the  part  of  the  privileged  creditors  of  the 
vendor,  these  privileges  are  lost  if  she  was  in  port  at  the  time  of  sale." 

These  articles  are  indisputably  provisions  in  the  interest  of,  and  for 
the  protection  of,  the  purchasers  of  ships.  No  decisions  of  the  Lou- 
isiana  courts  have  been  cited,  and  I  am  aware  of  none,  construing 
and  interpreting  these  articles ;  but  from  their  language  and  object 
it  is  clear  that  the  proper  meaning  and  construction  is  that  the  priv- 
ilege enjoyed  by  creditors  for  cause  anterior  to  the  sale  is  lost  if  a 
sale  is  made  in  port,  and  a  voyage  is  thereafter  made  in  the  name 
and  at  the  risk  of  the  purchaser,  unless  the  purchaser  shall  have 
some  notice,  actual,  legal,  or  constructive,  of  the  claim  and  privilege. 
Exactly  what  notice  the  purchaser  shall  have,  to  prevent  the  extinc- 
tion of  the  privilege,  whether  by  record  or  suit,  it  is  not  necessary  to 
decide  in  this  case,  because  no  notice  whatever  is  proved.  To  hold 
that  mere  demand  of  payment  of  the  debtor  would  be  a  sufficient  in- 
terposition of  the  claim  to  continue  the  lien  in  force,  would  be  to 
practically  nullify  the  objeot  and  purpose  of  the  articles  in  question. 

Under  this  view  of  the  law  of  Louisiana,  and  the  facts  of  the  case 
as  recited,  the  lien  of  the  libelant  on  the  Canary  No.  2,  under  the  laws 
of  Louisiana,  if  it  existed  at  all,  was  lost  by  the  subsequent  sale  and 
voyage  of  the  ship,  and  it  cannot  be  enforced  in  this  court.  And  this 
conclusion  does  not  operate  any  great  hardship,  because,  as  we  have 
seen,  the  libelant,  with  his  demand  in  hand  and  executory,  had  full 
notice  of  the  intention  of  his  debtor  to  sell  the  ship,  was  satisfied  to 
.  rely  on  a  promise  to  be  paid  from  the  proceeds  of  the  sale,  and  then 
rested  quietly  60  days  before  attempting  to  follow  the  privileged  prop- 
erty in  the  hands  of  an  apparently  bona  fide  purchaser.  If,  as  ap- 
pears from  the  evidence,  the  claimants  here  are  bona  fide  purchasers 
for  value,  it  would  seem  to  be  rank  injustice  to  allow  libelant  with  his 
secret  lien  to  consent  to  a  sale,  (for  his  acquiescence  amounted  to  con- 
sent,) give  no  notice,  and  then  after  60  days  of  slumber,  and  after 
new  liens  and  new  responsibilities  have  attached,  oome  into  court  and 
enforce  his  demands  against  innocent  parties.  No  such  results  were 
contemplated  by,  nor  can  be  permitted  under,  the  unusually  wise  and 
benefioient  laws  of  Louisiana,  for  articles  3242  and  3243  of  the  Re- 
vised Code,  supra,  clearly  to  my  mind  provide  against  them. 

A  decree  will  be  entered  dismissing  the  libel  in  this  case,  with  costs, 
but  without  prejudice  to  libelant's  rights  to  enforce  his  demand  against 
the  former  master  and  owners  of  the  Canary  No.  2. 
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The  Canary  No.  2.1 


{Circuit  Court,  S.  D.  Alabama.   June,  1884.) 


1:  Admiralty  Practice — Terms  of  Cottrt. 

From  the  commencement  to  the  end  of  a  term  there  is,  in  contemplation  of 
law,  but  one  sitting,  although  there  may  be  adjournments  or  recesses. 

2.  Same— Appeal — Time  for  Perfecting. 

In  the  absence  of  any  general  rule  or  special  order  fixing  the  time  within 
which  the  bond  must  be  given,  the  appellant  has,  under  admiralty  rule  46, 
thirty  days  from  the  rendition  of  the  decree  within  which  to  perfect  his  appeal. 

3.  Same— When  Returnable. 

No  order  of  the  district  court  fixing  the  return  is  necessary.  The  law  makes 
the  appeal  returnable  to  the  next  term  of  the  circuit  court. 

4.  Same— Appeal  Bond. 

The  form  of  appeal  bond  given  by  Benedict  for  Southern  district  of  New 
York  is  good. 

5.  Same— By  Whom  Taken. 

Appeal  bonds  may  he  taken  before  a  United  States  commissioner,  in  absence 
of  a  rule  of  court  providing  otherwise. 

On  Motion  to  Dismiss  Appeal. 

Hannis  Taylor,  for  libelant. 

J.  L.  ds  Q.  L.  Smith,  for  claimants. 

Pardee,  J.  The  decree  appealed  from  was  rendered  in  the  district 
court,  February  1,  1884,  and  at  the  same  time  an  appeal  was  allowed 
and  amount  of  bond  fixed.  February  9th  a  bond  taken  and  approved 
by  McKinstry,  United  States  commissioner,  was  filed.  The  term  of 
the  district  court  ended,  as  appears  by  the  certificate  of  the  clerk, 
March  19,  1884. 

1.  The  bond  was  filed  during  the  term  at  which  the  decree  was  ren- 
dered. The  court  sits  in  terms  twice  a  year,  fixed  by  law.  From 
the  commencement  of  a  term  until  the  end,  (although  there  may  be 
adjournments  or  recesses,  whether  from  day  to  day  or  with  intervals  of 
several  days,)  there  is,  in  contemplation  of  law,  but  one  sitting  during 
a  term. 

2.  In  this  case  no  time  was  fixed,  either  by  the  general  rules  of  the 
court  or  by  special  order,  within  which  the  bond  was  to  be  given, 
and  therefore,  as  I  understand  rule  45,  (Adm.  Rules,)  the  appellant 
had  30  days  from  the  rendition  of  the  decree,  within  which  delay  he 
did  perfect  his  appeal. 

3.  It  is  not  necessary  that  the  district  court,  in  allowing  an  appeal, 
should  specify  that  it  should  be  to  the  next  term  of  the  circuit  court. 
The  law  sends  the  appeal  to  the  next  term  of  the  circuit  court.  There 
is  no  dispute  that  this  is  the  proper  term  of  the  circuit  court  to  con- 
sider the  appeal. 

4..  The  bond  is  in  the  form  given  by  Benedict  for  the  Southern 
district  of  New  York,  and  is  in  accordance  with  the  practice  in  this 

1  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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district  as  I  have  observed  it.  I  think  it  is  sufficient  to  protect  the 
appellees. 

5.  In  the  absence  of  a  rule  of  court  providing  otherwise,  appeal 
bonds  in  admiralty  may  be  taken  before  a  United  States  commissioner. 
Kev.  St.  §  945. 

The  motion  to  dismiss  must  be  overruled. 


The  Natl  City. 

(District  Court,  W.  D.  Pennsylvania.  X884.) 

L  Towage — Liability  for  Lobs — Notice  to  Consignee. 

A  transportation  company  undertook  to  tow  a  barge  loaded  with  staves  from 
Ravenswood,  West  Virginia,  to  Pittsburgh,  and  upon  arrival  there  tied  up  the 
barge  in  the  company's  landing.  For  want  of  proper  fastening  the  barge  broke 
loose  and  the  staves  were  lost.  Held,  that  until  reasonable  notice  was  given 
the  consignee  of  the  staves  of  their  arrival  there  was  no  delivery,  and  that  the 
company  was  answerable  for  the  loss. 

2.  Consignee— Right  to  Sue. 

The  consignee,  although  the  mere  agent  of  the  non-resident  owner,  can  sue 
in  admiralty  in  his  own  name  for  the  value  of  the  staves. 

In  Admiralty. 

J.  M.  Stoner,  for  libelant. 

Barton  dt  Son,  for  respondent. 

Aohbson,  J.  This  suit  is  for  the  value  of  about  67,000  staves, 
which,  the  libel  charges,  one  Reuben  W.  Cooper,  as  the  agent  in  that 
behalf  of  James  F.  Stone,  on  December  12,  1879,  shipped  by  the 
steamer  Nail  City,  at  Ravenswood,  in  West  Virginia,  to  be  transported 
on  board  barge  No.  48,  hitched  to  and  under  the  control  and  manage- 
ment of  said  steamer;  to  the  port  of  Pittsburgh,  there  to  be  delivered 
to  the  libelant,  for  a  certain  stipulated  freight,  to  be  by  him  paid; 
which  staves,  it  is  alleged,  were  never  so  delivered,  but  were  lost  by 
the  negligence  of  the  master  and  the  owner  of  said  steamer,  or  of 
persons  by  them  employed.  The  fact  of  such  shipment  is  admitted, 
but  the  answer  denies  that  the  staves  were  shipped  by  Cooper  as  agent 
of  Stone,  and  alleges,  to  the  contrary,  that  the  contract  for  the  trans- 
portation of  the  staves  was  made  with  Cooper  in  his  own  behalf,  and 
that  the  staves  were  deliverable  to  him,  and,  in  fact,  were  delivered 
to  and  accepted  by  him  at  the  respondent's  landing  at  Pittsburgh ; 
and  it  is  further  alleged  that  the  libelant  had  actual  notice  from 
Cooper  of  the  arrival  of  the  staves,  and  was  warned  by  him  that  owing 
to  a  rapid  rise  in  the  Monongahela  river  the  barge  was  in  peril,  and 
should  be  removed  from  the  respondent's  landing ;  that  the  libelant 
was  in  fault  in  not  so  removing  it,  and  hence  was  himself  alone  re- 
sponsible for  the  loss  of  the  staves;  and  the  answer  denies  the  alleged 
negligence.    The  testimony  in  the  case  is  very  voluminous,  and  in 
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many  particulars  conflicting.  I  have  very  carefully  read  and  eon* 
sidered  it,  and,  after  much  reflection,  find  the  facts  to  be  as  herein- 
after stated. 

The  Nail  City  and  her  barge  No.  48  belonged  to  the  Monitor  Tow- 
boat  &  Lumber  Company,  (the  party  defending  this  suit,)  a  corpora- 
tion engaged  in  transporting  merchandise  on  the  Ohio  river.  The 
company  had  a  landing  at  Pittsburgh,  and  its  custom  there  was,  upon 
the  arrival  of  its  loaded  barges  at  its  landing,  to  give  notice  thereof 
to  the  consignees  of  the  cargo.  The  staves  here  in  question  belonged 
to  James  F.  Stone,  who  employed  Reuben  W.  Cooper  to  procure  trans- 
portation for  them  from  Ravenswood  (Stone's  place  of  residence)  to 
Pittsburgh,  and  to  load  the  staves  at  the  former  place.  This,  in  fact, 
was  the  extent  of  Cooper's  agency  ii.  the  premises.  The  libelant  was 
Stone's  broker  at  Pittsburgh  to  receive  and  sell  his  staves,  and  he 
was  the  consignee  of  this  particular  lot,  and  was  to  pay  the  freight 
thereon. 

On  November  20,  1879,  Cooper  sent  the  defendant  company  this 
telegram,  viz. : 

"Parkersburg,  W.  Va.,  Nov.  20,  1879. 
"Monitor  Tow-boat  and  Lumber  Co.,  Wheeling,  W.  Va.:    Can  I  have  No. 
forty-eight  to  lo.id  staves  for  Pittsburgh ?  Answer. 

"B.  W.  Cooper." 

He  received  the  following  reply  : 

"Wheeling,  W.  Va.,  Nov.  20,  1879. 
"You  can  load  her  with  bucked  staves  at  two  dollars,  and  rough  at  two 
fifty  per  M.  John  A.  Armstrong." 

Mr.  Armstrong  was  the  president  of  said  company.  Subsequently 
the  freight  was  fixed  at  $1.75  per  thousand.  Cooper  took  the  barge 
from  Parkersburg  to  Ravenswood,  and,  there  loaded  upon  it  some 
12,000  or  15,000  staves,  and  then  turned  the  loading  over  to  Stone 
himself,  who  completed  it  by  November  27th. 

On  December  9,  1879,  Stone  visited  Wheeling,  and  there  had  an 
interview  with  John  A.  Armstrong  about  the  transportation  of  these 
staves.  The  two  differ  as  to  the  details  of  their  conversation ;  but  the 
evidence,  upon  the  whole,  satisfactorily  establishes  that  Armstrong 
was  then  informed  by  Stone  that  the  staves  belonged  to  him,  and  that 
they  were  to  be  delivered  to  the  libelant  at  Pittsburgh.  In  the  course 
of  a  day  or  two  Armstrong  sent  the  Nail  City  to  Ravenswood  for  barge 
No.  48  and  other  barges,  which  the  steamer  took  in  tow  on  December 
12th,  and  proceeded  therewith  up  the  river  to  Wheeling.  There  was  no 
bill  of  lading  for  the  staves.  At  Wheeling  barge  No.  48  was  left  while 
the  Nail  City  made  two  trips  with  other  barges  to  Pittsburgh  and  back. 
While  barge  No.  48  lay  at  Wheeling,  John  A.  Armstrong  visited 
Pittsburgh,  and  on  December  17,  1879,  called  at  the  libelant's  office, 
on  Duquesne  Way,  above  Eighth  street,  to  collect  a  freight  bill,  and 
then  and  there  had  a  conversation  with  the  libelant  in  respect  to  said 
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barge.  The  witnesses  who  testify  as  to  what  oooarred  on  that  occa- 
sion are  the  libelant,  his  olerk,  Joseph  W.  Craig,  and  Mr.  Armstrong. 
They  all  agree  that  the  libelant  complained  of  the  delay  in  bringing 
the  barge  forward,  and  that  in  reply  to  an  inquiry  the  libelant  in- 
formed Armstrong  that  Stone  had  directed  him  to  pay  the  freight, 
which  he  would  do.    The  libelant  testifies : 

"He  [Armstrong]  .then  told  me  that  he  had  barge  Ko.  48  at  Wheeling,  con- 
taining stoves  consigned  to  me.  He  asked  me  if  I  had  been  notified  to  pay 
him,  or  the  company,  the  freight  I  answered  him,  'Yes ;'  that  Mr.  Stone  had 
notified  me  to  pay  them  $1.75  per  thousand,  which  I  told  him  1  would  do  as 
soon  as  the  staves  were  delivered  to  me  and  counted.  He  said, 4 All  right ;  pay 
it  to  Martin,  the  agent,  at  the  wharf-boat.'  " 

With  this  Mr.  Craig  substantially  coincides,  adding  that  Arm- 
strong expressly  agreed  that  notice  should  be  given  the  libelant  of 
the  arrival  of  the  barge;  but  Mr.  Armstrong  testifies  that  he  told  the 
libelant  he  was  doing  the  towing  for  Cooper,  to  whom,  if  in  Pitts- 
burgh on  their  arrival,  the  staves  were  to  be  delivered;  but,  if  not 
there,  then  they  were  to  be  delivered  to  the  libelant,  and  that  when 
they  arrived  he  would  have  Cooper  or  the  libelant  notified. 

It  is,  however,  shown  by  uncontradicted  evidence  that  in  the  pre- 
vious summer  there  was  a  transaction  between  all  these  parties  pre- 
cisely corresponding  with  what  the  libelant  alleges  was  the  arrange- 
ment in  respect  to  the  staves  in  question.  In  July  or  August,  1879, 
Cooper  procured  from  the  Monitor  Tow-boat  &  Lumber  Company  a 
barge,  which  Stone  loaded  with  staves,  and  which  the  company  towe<J 
to  Pittsburgh  and  delivered  to  the  libelant,  he  paying  the  freight. 
Moreover,  the  libelant  had  been  the  consignee  of  many  cargoes  of 
staveB  (from  other  consignors)  brought  to  Pittsburgh  by  said  com- 
pany, and  its  uniform  custom  had  been  to  put  the  barges  in  its  land- 
ing, and  notify  the  libelant,  who  then  sent  a  tow-boat  for  the  barges, 
returning  them  when  emptied.  Why,  then,  should  Mr.  Armstrong 
have  assumed  the  position  which  he  claims  to  have  taken  in  the  in- 
terview of  December  17th?  Why  should  he  have  insisted  upon  a 
delivery  of  this  lot  of  stavos,  in  the  first  instance,  to  Cooper?  The 
latter  was  not  the  owner  of  the  staves,  and  was  not  to  handle  them 
at  Pittsburgh.  They  were,  in  fact,  consigned  to  the  libelant,  who  was 
to  pay  the  freight.  All  this  was  known  to  Armstrong.  Furthermore, 
the  libelant  was  a  responsible  resident  dealer,  while  Cooper  was  a  non- 
resident. In  view  of  the  undoubted  facts  just  narrated,  I  am  the  more 
disposed  to  credit  the  testimony  of  the  libelant  and  Craig  as  to  what 
transpired  at  the  interview  of  December  17th;  and,  upon  the  whole 
evidence,  I  find  that  John  A.  Armstrong  did  then  agree,  without  any 
qualification,  that  notioe  of  the  arrival  of  barge  No.  48  at  Pittsburgh 
should  be  given  the  libelant.  Besides,  it  is  shown  that  about  De- 
cember 20,  1879,  John  A.  Loper  carried  a  message  from  the  libelant 
to  Andrew  Martin,  the  resident  agent  of  the  Monitor  Tow-boat  & 
Lumber  Company  in  charge  of  the  company's  office  at  its  wharf-boat 
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and  to  John  Cain,  the  pumper  who  took  care  of  the  boats  in  the  com- 
pany's landing,  to  notify  the  libelant  when  barge  No.  48  arrived, 
which  both  said  should  be  done ;  and  later,  on  the  same  day,  Craig, 
the  libelant's  clerk,  being  at  the  company's  landing,  made  the  like  re- 
quest of  Martin  and  Cain,  and  they  promised  to  send  notice  to  the 
libelant  immediately  upon  the  arrival  of  the  barge. 

Upon  the  whole  proofs,  my  conclusion  upon  this  branch  of  the 
case  is,  and  I  find  the  fact  to  be,  that  the  contract  here  was  that  the 
staves  were  to  be  delivered  to  the  libelant,  who  was  to  pay  the  freight 
a  ad  agreed  to  do  so. 

The  Nail  City  left  Wheeling  with  barge  No.  48  about  December 
20th,  and  proceeded  up  stream  as  far  as  Georgetown,  where,  becom- 
ing disabled  by  reason  of  the  breakage  of  some  of  her  machinery, 
she  left  her  tow  and  returned  to  Wheeling.  The  defendant  company  » 
then  sent  another  of  its  boats,  the  Monitor,  to  take  the  tow  of  the 
Nail  City  to  its  destination.  The  Monitor  took  the  tow  in  charge  on 
December  23d,  and  proceeded  as  far  as  Sewickley,  where,  on  account 
of  rising  water,  she  left  barge  No.  48.  Having  taken  the  rest  of  the 
tow  to  Pittsburgh,  the  Monitor  returned  for  barge  No.  48,  and  brought 
it  forward,  arriving  at  the  defendant's  Pittsburgh  landing  on  the  aft- 
ernoon of  December  24th, — the  defendant's  witnesses  say  between  3 
and  4  o'clock.  There  is  evidence  tending  to  show  that  later  on  the 
same  day  (December  24th)  there  was  a  formal  delivery  of  barge  No. 
48,  as  it  lay  at  the  defendant's  wharf,  by  the  oaptain  of  the  Monitor 
to  Reuben  W.  Cooper,  and  an  acceptance  thereof  by  the  latter;  but 
if  this  occurred  it  matters  not.  Cooper  was  not  Stone's  agent  for  that 
purpose,  and  it  is  not  pretended  he  was  the  libelant's  agent  for  any 
purpose.  The  libelant,  as  we  have  seen,  was  the  known  consignee 
of  the  staves,  and  to  him  alone  could  delivery  be  made  under  the 
transportation  contract.  Notice  of  the  arrival  of  the  barge  was  never 
given  by  the  defendant  company,  or  any  of  its  employes,  to  the  libel- 
ant. But  Reuben  W.  Cooper  testifies  that  late  On  the  afternoon  of 
December  24th  he  gave  such  notioe  to  the  libelant,  and  informed 
him  the  tow-boat  H.  M.  Graham  was  ready  to  take  the  barge  from 
the  defendant's  landing  round  into  the  Allegheny  river,  but  the  libelr 
ant  replied  that  the  Park  Painter  did  his  towing.  It  is  certainly  true 
that  Cooper  made  a  visit  to  the  libelant's  office  on  the  afternoon  of 
December  24th,  and  then  informed  him  that  he  had  just  come  from 
the  lower  part  of  Allegheny  City,  near  "Glass-house,"  and  had  seen 
the  Monitor  passing  up  with  the  barge,  or  a  barge  he  believed  to  be, 
No.  48.  He.  testifies,  however,  that  he  afterwards  went  down  to  the 
defendant's  landing,  and,  finding  the  barge  there,  returned  to  the 
libelant's  office  rnd  gave  him  notice  of  its  arrival,  etc.  The  libel- 
ant testifies  to  the  contrary,  and  is  corroborated  by  Mr.  Craig,  the 
clerk  in  his  office.  They  detail  circumstances  inconsistent  with  a 
second  visit  by  Cooper  to  the  libelant's  office  that  afternoon,  and  both 
declare  that  no  second  visit  was  made  by  him. 
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Now,  the  libelant  had  sold  the  staves,  and  was  under  contract  for 
their  delivery  to  the  purchaser;  he  had  been  on  the  lookout  for  them 
for  a  long  time,  and  was  complaining  of  the  delay  in  their  arrival, 
and  if  he  knew  from  Cooper  that  the  barge  had  actually  arrived,  it 
is  unacoountable  that  he  neglected  to  send  a  tow-boat  fpr  it.  It  is 
in  evidence  that  he  was  in  his  office  on  the  morning  of  December 
25th  for  several  hours;  he  says  awaiting  notice  from  the  defendant 
company.  Again,  it  appears  that  on  January  IB,  1S80,  while  the 
matter  was  fresh  in  his  recollection,  Cooper,  at  the  instance  of  Stone, 
made  an  ex  parte  affidavit  before  a  notary  public  at  Ravenswood  re- 
lating to  this  whole  transaction.  That  affidavit,  in  respect  to  the 
events  of  December  24th,  is  in  entire  harmony  with  the  testimony  of 
the  libelant  and  Craig.  Cooper  therein  mentions  one  visit  that  day 
to  the  libelant's  office,  at  which  he  reported  that  "barge  No.  48  was 
coming;"  but  he  says  nothing  about  a  second  visit  that  day.  On  the 
contrary,  after  stating  that  when  he  left  Wheeling  on  December  16th 
barge  No.  48  was  there,  he  adds :  "I  never  saw  said  barge  again  while 
she  remained  loaded  with  the  staves,  except  on  the  twenty-fourth  of 
December  I  thought  I  saw  it  pass  Glass-house,  Pa.,  in  tow  of  the 
tow-boat  Monitor;"  and  then  he  proceeds  to  mention  his  visit  to  the 
libelant's  office,  at  which  he  gave  that  information. 

The  clear  weight  of  the  evidence  upon  the  point  now  under  exam- 
ination, it  seems  to  me,  is  with  the  libelant,  and,  accordingly,  I  find 
that  Cooper  did  not  give  notice  to  the  libelant  on  December  24th 
that  barge  No.  48  had  arrived  at  Pittsburgh ;  and  I  further  find  that 
the  libelant  did  not  receive  any  such  notice  until  between  the  hours 
of  1  and  2  o'clock  p.  m.  of  December  25th,  when  Cooper  brought  him 
word  that  the  barge  was  at  the  defendant's  landing  in  danger.  About 
the  time  this  notice  reached  the  libelant,  and  before  it  was  then  pos- 
sible for  him  to  get  the  barge  from  the  defendant's  landing,  it  was 
swept  away  and  the  staves  lost. 

This  brings  me  to  a  consideration  of  the  circumstances  connected 
with  the  loss  of  the  staves,  and  to  the  question  of  the  alleged  negli- 
gence. The  condition  of  things  at  the  defendant's  landing,  on  the 
morning  of  Deoember  25th,  was  this:  Outside  of  the  stationary  float 
there  were  six  barges  or  flats  lying  side  by  side,  lashed  securely  to  the 
float,  and  on  the  extreme  outside  of  those  craft  barge  No.  48  lay,  well 
out  in  the  Monongahela  river,  and  exposed  to  the  force  of  the  current. 
The  river  was  high — the  stage  of  water  being  from  12  to  15  feet — 
and  was  rising.  The  rise  was  exclusively  out  of  the  Monongahela, 
and  hence  the  current  was  very  strong.  The  water  where  the  barge 
lay  was  rough  by  reason  of  the  wind  which  prevailed,  and,  moreover, 
tow-boats  were  passing  up  and  clown  the  stream,  and  the  barge  was 
exposed  to  the  swells  they  made.  The  expert  witnesses  say  it  needed 
splash-boards  to  prevent  its  swamping,  which  should  have  been  sup- 
plied by  those  having  it  in  charge.  Moreover,  barge  No.  48  was  se- 
cured by  a  single  line  only, — a  head-line, — which  was  fastened  to  an 
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inside  timber-head  of  the  stave-barge,  and  was  made  fast  to  tt.  oat- 
side  timber-head  of  the  outer  one  of  the  six  craft  above  mentioned. 
In  consequence  of  this  method  of  tying  barge  No.  48  it  swung  about 
on  the  line,  particularly  as  tow-boats  passed,  causing  swells.  Wit- 
nesses of  experience  say  that  the  barge  required  a  stern-line,  and  that 
it  should  have  been  lashed  tight  at  both  ends,  square  up  with  the  oat- 
side  boat  to  which  it  was  tied.  Two  witnesses  who  were  on  passing 
tow-boats  observed  that  the  barge  was  in  danger,  and  so  expressed 
themselves  at  the  time.  John  A.  Loper,  who  was  at  the  landing  be- 
tween 9  and  10  o'clock  that  morning,  says  he  saw  no  one  there  tak- 
ing care  of  the  boats ;  and  it  is  a  significant  fact  that  the  defendant 
company  did  not  examine  either  Martin  or  Gain,  nor  any  witness,  to 
explain  how  the  loss  in  question  occurred.  It  however  appears  from 
the  libelant's  proofs  that  early  on  the  afternoon,  probably  about  2 
o'clock,  barge  No.  48  broke  loose  and  was  quickly  swept  down  the 
river.    The  staves  were  altogether  lost. 

I  am  entirely  satisfied  from  the  evidence,  and  find  the  fact  to  be, 
that  the  barge  was  improperly  and  insecurely  fastened,  and  hence 
broke  loose,  and  that  the  staves  were  thus  lost  f>y  reason  of  the  cul- 
pable and  inexcusable  negligence  of  the  defendant  company  and  its 
employes.  There  was  a  clear  lack  of  reasonable  care  on  their  part, 
in  view  of  the  then  existing  circumstances.  In  the  course  of  its  deal- 
ings with  the  libelant  and  others  the  uniform  custom  of  the  defend- 
ant company  was  to  take  care  of  its  loaded  barges,  after  arrival  at  its 
landing,  until  notice  of  the  arrival  had  been  given  the  consignees  of 
the  cargoes.  Undoubtedly  this  was  its  duty  under  the  transportation 
contract  here,  and  until  reasonable  notice  was  given  the  libelant  there 
was  rio  delivery.  Ang.  Carr.  §  318.  There  is  no  doubt  that  the  libel- 
ant has  a  right  to  maintain  this  suit  for  the  non-delivery  of  the  staves. 
Lawrence  v.  Minturn,  17  How.  100.  The  rule  is  well  established  that 
a  consignee  may  sue  in  a  court  of  admiralty  either  in  his  own  name 
or  in  the  name  of  his  principal.  McKinlay  v.  Morrish,  21  How.  343. 
Moreover,  it  is  in  proof  that  this  suit  was  instituted  with  the  approval 
and  by  the  direction  of  the  consignor. 

It  appears  from  the  pleadings  snd  proofs  that  the  number  of  staves 
was  67,197.  It  is  also  satisfactorily  proved  that  their  value  at  the 
time  of  their  loss  was  $23  per  thousand,  and  they  had  been  sold  at 
that  price.  Hence  the  libelant  is  entitled  to  recover  on  the  basis  of 
that  quantity  and  price,  less  the  agreed  freight,  with  interest  from  De- 
cember 25,  1879.  Let  a  decree  be  drawn  in  favor  of  the  libelant  in 
accordance  with  these  views. 
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The  Mabel,  her  Tackle,  etc.    (Three  Cases.) 
(District  Court,  D.  California.   December  15,  1884.) 


Salvage  Service— Barks  m  Iok — Compensation. 

The  whaling-bark  Eliza  became  involved  in  the  ice  in  the  Arctic  ocean  near 
the  Sea  Horse  islands  in  September,  1884,  and  her  crew,  after  seven  or  eight 
days  passed  on  the  ice  in  trying  to  reach  shore,  returned  to  her.  The  bark  Ma- 
bel had  met  with  the  same  misfortune  five  or  six  miles  from  the  Eliza,  and  had 
been  abandoned  by  her  crew,  who  succeeded  in  reaching  the  shore.  A  party  of 
1G  seamen  and  a  male  was  sent  to  the  Mabel  on  September  27th  to  obtain  pro- 
visions, etc.,  to  enable  the  crew  to  subsist  through  the  winter.  They  remained 
on  the  Mabel  over  night,  intending  to  return  to  the  Eliza  in  the  morning,  but 
during  the  night  the  ice  broke  up,  and  they  could  not  return.  The  barks,  dur- 
ing the  next  day,  drifted  out  of  sight  of  each  other.  The  Mabel  was,  with  con- 
siderable risk  and  difficulty,  navigated  to  Hehring's  straits  en  mutator  San 
Francisco,  where,  after  three  or  four  days,  she  fell  in  with  the  bark  Rainbow, 
from  which  she  obtained  a  chronometer,  necessary  clothing  for  the  men,  and 
the  services  of  the  fourth  mate  to  assist  in  navigating  her  to  San  Francisco, 
where  she  arrived  after  a  voyage  of  38  days.  The  Eliza,  which  had  escaped, 
preceded  her  by  a  few  days,  field  that,  from  the  time  they  fell  in  with  the 
Rainbow,  their  services  in  bringing  the  bark  to  San  Francisco  and  restoring 
her  to  her  owners  was  a  salvage  service,  but  that,  under  the  circumstances,  it 
was  not  a  service  of  a  high  degree  of  merit,  and  that  there  should  only  be  al- 
lowed to  the  seamen  $(!0  each,  to  the  mate  of  the  Eliza  and  of  the  Rainbow 
$150  each,  and  to  the  Rainbow  $100,  with  the  amount  of  her  bill  of  supplies. 

W.  H.  Cook,  for  libelants,  0.  Serodino  and  otherp. 
Milton  Andros,  for  libelants,  W.  H.  Walston  and  others. 
Daniel  T.  Sullivan,  for  libelant  R.  A.  Eeed. 
Page  <6  Eells,  for  claimants. 

Hoffman,  J.  In  the  month  of  September  last,  towards  the  close  of  , 
the  whaling  season,  the  bark  Eliza,  while  endeavoring  to  make  her 
way  out  of  the  Arotic  ocean,  became  involved  in  the  ice  in  the  vicin- 
ity of  the  Sea  Horse  islands.  At  the  distance  of  from  five  to  six 
miles  from  her  was  the  bark  Mabel,  which,  having  been  overtaken  by 
a  similar  misfortune,  had  been  abandoned  by  her  crew,  who,  as  was 
afterwards  ascertained,  had  succeeded  in  reaching  the  shore.  The 
master  of  the  Eliza,  renouncing  all  hope  of  extricating  his  vessel,  at- 
tempted to  secure  the  safety  of  himself  and  his  crew  by  the  same  ex- 
pedient. After  some  seven  or  eight  days  passed  on  the  ice,  and  in 
endeavoring  to  find  clear  water,  the  party  (with  the  exception  of  four 
of  the  number)  "seeing  no  hope  ahead,"  returned  to  the  Eliza.  Four 
of  the  seamen  were  so  disabled  by  swollen  feet  and  fatigue  that  they 
took  refuge  on  board  the  deserted  Mabel.  The  master,  believing  that 
his  only  chance  of  safety  lay  in  being  able  to  survive  the  rigors  and 
dangers  of  an  arctic  winter  on  board  his  own  vessel,  promptly  ad- 
dressed himself  to  making  such  preparations  for  his  long  imprison- 
ment as  were  possible.  With  this  view  a  party  was  sent  to  the  Ma- 
bel to  bring  from  her  such  provisions  as  could  be  transported.  On 
their  return  the  men  asked  permission  to  make  a  second  trip  for  the 
same  object.    This  having  been  given,  they  started  for  the  Mabel  on 
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the  afternoon  of  September  27th,  intending  to  remain  on  the  Mabel 
all  night  and  to  return  to  the  Eliza  in  the  morning.  During  the  night 
noises  were  heard,  which  appeared  to  indicate  that  the  ice  was  mov- 
ing or  breaking  up,  and  in  the  morning  they  found  that  the  ice  had 
broken  up  between  the  Mabel  and  the  Eliza,  and  that  between  the 
two  vessels  a  lane  of  broken  ice  and  water  had  opened.  As  they  had 
no  boats,  their  return  to  the  Eliza  was  hopelessly  cut  off.  The  two 
vessels  were  still  in  sight  of  each  other,  but  as  the  day  wore  on  they 
continued  to  drift  in  opposite  directions,  and  towards  night-fall  were 
out  of  sight  of  each  other.  During  the  next  day  the  Mabel  remained 
fast  in  the  ice,  but  on  the  day  after,  the  men,  19  in  number,  under 
the  orders  of  Mr.  Reed,  first  mate  of  the  Eliza,  succeeded,  after  un- 
shackling the  chains  of  her  anchors,  etc.,  in  navigating  her  into  clear 
water.  Her  course  was  then  directed  to  Behring's  straits,  en  route  for 
San  Francisco,  but  the  navigation  was  not  unattended  with  risk,  as 
she  had  no  chronometer,  and  Mr.  Reed's  acquaintance  with  naviga- 
tion was,  as  he  himself  admits,  "limited."  Some  three  or  fonr  days 
afterwards,  when  the  Mabel  had  reached  Behring's  straits,  she  fell  in 
with  the  bark  Rainbow,  from  which  she  obtained  a  supply  of  clothing 
for  the  men,  of  which  they  stood  in  need,  a  chronometer,  and  the 
services  of  Mr.  Walston,  fourth  mate  of  the  Rainbow,  who  joined  the 
Mabel  to  assist  Mr.  Reed  in  navigating  her  to  San  Francisco,  where 
_  she  safely  arrived  after  a  voyage  of  38  days.  The  Eliza,  which  had 
•also  effected  her  escape,  had  preceded  her  by  a  few  days. 

It  was  not  denied  at  the  bar  that  the  service  performed  by  Mr.  Reed 
and  his  men  constituted  a  salvage  service.  Whatever  weight  should 
be  given  to  a  consideration  of  the  motives  with  which  they  originally 
went  on  board  the  Mabel,  and  of  the  circumstances  which  prevented 
their  return  to  their  own  ship  and  compelled  them  to  risk  their  lives 
upon  the  chance  of  saving  the  Mabel,  yet  from  the  moment  when,  by 
falling  in  with  the  Rainbow,  on  board  of  which  they  safely  would 
have  been  secured,  their  service  in  bringing  the  vessel  to  this  port, 
and  restoring  her  to  her  owners,  was  unquestionably  a  salvage  serv- 
ice ;  but  it  was  not,  in  my  opinion,  a  service  of  a  high  degree  of  merit. 
When  the  salvors  went  on  board  the  Mabel  they  had  no  thought  what- 
ever of  saving  her.  The  sole  object  was  to  add  to  their  chances  of 
surviving  the  rigors  of  an  arctic  winter,  which  they  had  then  no  hope 
of  escaping,  by  replenishing  the  stores  of  the  Eliza.  Mr.  Reed  de- 
clares very  emphatically  that  he  would  have  returned  to  the  Eliza 
had  it  been  practicable.  That  they  saved  the  Mabel,  and  that  but 
for  them  she  would  have  been  lost,  is  undeniable.  But  they  saved  her 
under  circumstances  which,  without  the  exercise  of  any  volition  on 
their  part,  had  indissolubly  bound  up  the  preservation  of  their  own 
lives  with  the  safety  of  the  vessel.  Their  conduct  up  to  the  time  of 
making  the  Rainbow  must  have  been  the  same,  though  they  had 
known  they  were  not  to  receive  any  pecuniary  recompense  whatever. 

The  case  of  The  Two  Friends,  2  Wm.  Rob.  349,  has  been  referred 
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to  as  bearing,  in  some  of  its  details,  a  close  resemblance  to  the  case 
at  bar.  In  The  Two  HHends  the  salvors  had  been  obliged  to  aban- 
don their  own  vessel,  which  had  struck  upon  a  reef,  and  they  were 
making  for  the  island  of  Gnba  in  the  long-boat  or  jolly-boat,  "having 
secured  a  sufficiency  of  provisions,  some  sails,  and  a  compass,  and 
having  farther  provided  themselves  with  two  coils  of  rope,  for  the 
purpose  of  saving  their  lives."  When  about  35  miles  from  Havana 
they  fell  in  with  the  Two  Friends,  which  had  also  struck  upon  a  reef, 
and  had  been  abandoned  by  her  crew.  She  was  at  once  boarded  by 
the%  salvors,  who,  after  weighing  her  anchors  and  throwing  overboard 
a  part  of  her  cargo,  "succeeded  in  getting  the  vessel  to  sea,  pursuing 
a  course  towards  England,  because  they  had  no  information  as  to  the 
destination  of  the  vessel,  and  from  the  description  on  her  stern  they 
were  led  to  suppose  that  she  belonged  to  the  island  of  Jersey."  The 
vessel  reached  Dartmouth  after  a  voyage  of  from  25  to  30  days.  The 
value  of  the  property  was  £1,237.  The  court  allowed  £300.  In  the 
protest  it  is  stated  that  they  acted  "for  the  benefit  of  the  ship  and 
cargo,  and  of  all  persons  interested  in  the  same,  and  for  the  preserva- 
tion of  their  own  lives."  The  case  does  not  disclose  what  were  the 
circumstances  which  constituted  the  danger  to  the  lives  of  a  boat's 
crew  provided  with  sails,  provisions,  and  a  compass  in  a  tropical  sea, 
and  35  miles  distant  from  Havana.  But  admitting  that  the  desire 
to  secure  their  own  safety  in  some  degree  influenced  their  conduct,  it 
is,  I  think,  evident  that  the  service  was  -substantially  a  salvage  serv- 
ice, wholly  unlike  the  involuntary  and  compulsory  service  performed 
by  the  libelants  in  getting  the  Mabel  out  of  the  ice  and  taking  her  to 
Behring's  straits. 

The  appraised  value  of  the  property  saved  is  $5,392.25.  But  from 
this  mu3t  be  deducted  the  sum  due  the  Rainbow  for  the  clothes  fur- 
nished the  salvors.  Mr.  Walston,  fourth  mate  of  the  Rainbow,  must, 
I  think,  be  considered  a  co-salvor.  The  large  number  of  the  salvors 
(19,  not  including  the  mate)  will  reduce  the  amount  of  their  distrib- 
utive shares.  But  I  do  not  feel  at  liberty,  on  that  account,  to  en- 
hance the  estimate  of  the  value  of  the  service.  Eight  or  nine  men 
would  have  been  abundantly  sufficient  for  the  navigation  of  the  ves- 
sel. The  large  number  on  board  must  have  sensibly  diminished  the 
arduousness  of  their  labors.  At  the  time  the  master  of  the  Rainbow 
permitted  Mr.  Walston  to  go  on  board  ,  the  Mabel,  the  cruise  of  the 
former  vessel  had  not  been  finished.  She  proposed  to  continue  it 
for  a  week  or  10  days  longer.  By  parting  with  her  fourth  mate  she 
not  only  lost  his  services,  but  by  his  absence  one  of  her  four  boats 
became  unavailable.  In  point  of  fact  she  took  no  more  whales,  but, 
had  any  been  sighted,  the  absence  of  Mr.  Walston  might  have  oc- 
casioned a  serious  loss.  I  think  the  Rainbow  is  entitled  to  somo 
compensation. 

I  think  myself  justified  in  slightly  exceeding  the  percentage  on  the 
value  of  the  property  saved,  allowed  by  Dr.  Lushington  in  The  Two 
v.22F,no.9— 35 
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Friends,  in  view  of  the  high  rate  of  wages  which  obtains  on  this  coast 
as  compared  with  that  prevailing  in  England  40  years  ago.  Had 
the  imminent  peril  to  which  the  salvors  were  exposed  been  volunta- 
rily, encountered  in  a  gallant  attempt  to  save  the  lives  or  property  of 
others,  I  should  have  been  greatly  influenced  by  it.  I  shall  allow  to 
each  of  the  seamen  the  sum  of  $60 ;  to  Mr.  Reed  and  Mr.  Walston 
$1£0  each;  and  to  the  Rainbow  $100,  together  with  the  amount  of 
her  bill  for  supplies.    The  costs  to  be  paid  by  the  claimants. 


1.  Collision  in  Slip — Half  Damages. 

The  tug  R.,  in  towing  the  schooner  M.  into  a  slip  filled  with  Ice,  passed  a 
canal- boat  moored  in  the  slip  and  caused  a  break  in  the  plunking  of  the  canal- 
boat,  either  through  direct  contact  with  the  schooner  or  through  the  crush  of 
ice  between  them.  Held,  immaterial  from  which  cause  the  break  arose,  the 
blow  being  more  violent  than  could  be  justified  as  an  ordinary  contact  in  put- 
ting boats  in  place,  and  that  the  tug  was  responsible  for  the  damage;  bat  it  ap- 
pearing further  that  the  boat  was  old  and  not  sound,  and  no  notice  of  her 
weakness  being  given  on  the  approach  of  the  tug  and  schooner,  field,  that  this 
was  negligence  in  the  libelant,  and  that  ho  should,  therefore,  recover  but  half 
his  damages. 

2.  Bame — Further  Damage. 

The  canal-boat  having  been  towed  to  Hoboken  for  repairs,  and  there  moored 
upon  sloping  flats,  and  having  broken  from  her  moorings  through  insufficient 
lines  and  slid  down  with  the  ebb-tide,  and  thereby  run  against  some  floating 
spiles,  causing  her  further  damage,  held,  that  the  latter  damage,  arising  prox- 
imately from  an  independent  act  of  negligence,  was  not  chargeable  against  the 
tug  as  damages  arising  out  of  the  previous  collision  in  the  slip. 

In  Admiralty. 

J.  A.  Hyland,  for  libelants. 

Anton  B.  Stewart,  for  claimants. 

Brown,  J.  On  the  morning  of  the  eighth  of  March,  1881,  the  canal- 
boat  J.  G.  Heath,  owned  by  the  libelants,  was  discharging  coal  along 
the  southerly  side  of  the  pier  at  the  foot  of  Fifty-first  street.  The 
slip  was  filled  with  drift-ice,  which  was  somewhat  frozen  together  the 
night  previous.  The  schooner  Manhattan,  desiring  to  obtain  a  berth 
inside  of  the  canal-boat,  employed  the  steam-tug  Reba  to  take  her  in. 
The  tug  first  broke  up  the  ice  in  the  slip  to  some  extent,  then  took  the 
schooner  upon  her  port  side  and  towed  her  slowly  into  place  ahead  of 
the  canal-boat,  proceeding  in  a  somewhat  diagonal  direction  towards 
the  upper  side  of  the  slip,  and  giving  an  inward  swing  to  the  stern  of 
the  schooner  when  she  had  nearly  passed  the  canal-boat.  The  mate 
of  the  schooner  held  a  fender  in  his  hand,  and  as  the  schooner  passed 
along  he  walked  aft,  prepared  to  make  use  of  the  fender  if  necessary. 
The  captain  was  near  the  stern  of  the  schooner,  and  both  he  and  the 
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mate  testify  that  the  schooner  at  no  time  came  nearer  than  a  foot 
from  the  bow  of  the  canal-boat,  and  that  the  fender  was  not  in  fact 
used.  Several  witnesses,  however,  from  the  canal-boat,  and  two  labor- 
ers who  were  shoveling  coal  near  the  bow  of  the  boat,  all  testify  that 
there  was  a  considerable  blow  given  to  the  canal-boat,  and  a  sadden 
crash,  followed  by  an  immediate  heavy  leak  of  the  boat,  which  had 
not  leaked  before.  One  plank  was  bent  and  mashed  in  near  the  bow. 
Shortly  afterwards,  to  prevent  sinking,  the  canal-boat  was  towed  to 
the  flats  at  Hoboken,  and  moored  along-side  the  dock,  where  she  was 
fastened  by  lines.  As  the  tide  ebbed,  the  lines  gave  way  and  she  slid 
out  into  the  stream.  In  doing  so,  one  or  two  additional  holes  were 
made  in  her  side,  apparently  from  coming  in  contact  with  floating 
spiles,  one  of  which  was  run  through  her  side  and  found  fastened  in 
it  when  she  was  afterwards  raised. 

There  can  be  no  question  upon  the  evidence  that  the  sudden  leak, 
while  the  canal-boat  was  lying  at  the  Fifty-first  street  pier,  was 
caused  by  the  Manhattan's  breaking  the  plank  in  the  canal-boat's 
bow.  It  is  immaterial  whether  this  was  done  by  the  fender  or  by 
the  crush  of  ice  between  them.  From  the  explicit  testimony  of  those 
on  board  the  Manhattan,  and  from  their  better  opportunities  for  ob- 
servation, I  am  disposed  to  credit  their  testimony  that  the  break  in 
the  plank  of  the  canal-boat's  bow  was  not  caused  by  the  pressure  of 
the  fender,  but  by  the  ice.  One  of  the  witnesses  speaks  of  the  ice  as 
soft,  but  all  agree  that  it  was  five  or  six  inches  thick,  and  it  was  so 
hard  as  to  require  breaking  up  by  the  tug  before  the  schooner  could 
be  brought  in.  One  of  the  laborers  who  was  shoveling  coal  was 
knocked  down  by  the  violence  of  the  blow;  and  this  blow  was  proba- 
bly caused  by  the  swing  given  to  the  schooner's  stern  when  she  had 
nearly  passed  the  canal-boat. 

A  tug  undertaking  to  land  another  vessel  must  be  held  answerable 
for  injuries  occasioned  by  any  careless  handling  of  her  tow,  or  by  the 
jamming  of  vessels  beyond  such  ordinary  contacts  as  are  usual  and 
consistent  with  careful  handling  in  getting  boats  in  place.  The  dan- 
ger to  other  boats  from  the  crush  of  ice  is  as  manifest  as  that  from 
direct  collision ;  and  in  going  amid  ice,  past  vessels  already  moored, 
other  vessels  are  clearly  bound  to  leave  sufficient  space,  and  to  pro- 
ceed with  such  care  and  moderate  speed  as  to  do  no  injury  to  boats 
of  ordinary  soundness.  The  swing  of  the  schooner's  stern  in  this 
case,  approaching  within  one  or  two  feet  of  the  canal-boat's  bow,  was 
clearly  sufficient  to  cause  the  ice  to  make  the  break  in  the  bow,  and 
the  leak  complained  of.  The  blow,  I  think,  is  clearly  proved  to  be 
such  as  is  unjustifiable,  whether  inflicted  upon  a  new  boat  or  an  old 
one,  and  the  Keba  must  accordingly  be  held  liable.  The  canal-boat 
had,  however,  been  long  in  service.  Pieces  of  her  timbers,  produced 
in  court,  taken  by  the  hand  from  each  of  the  holes  by  a  credible  wit- 
ness, were  so  decayed  and  rotten  as  to  be  easily  broken  with  the  fin- 
gers.   Upon  this  evidence  I  cannot  regard  the  canal-boat  in  this  case 
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as  fit  to  encounter  the  ordinary  contacts  with  other  vessels  to  which 
she  was  necessarily  exposed  in  this  harbor;  and  I  must  treat  it  as 
negligence  in  her  owners  to  navigate  her  amid  ice,  and  to  expose  hex 
to  the  increased  hazards  arising  therefrom,  without  special  notice  to 
other  vessels  approaching  her  to  keep  away  on  account  of  her  weak 
condition.  The  Syracuse,  18  Sed.  Rep.  828.  I  allow  the  canal-boat, 
therefore,  but  one-half  of  the  damages  arising  from  her  injury  in  the 
slip.  The  injury  from  the  spiles,  when  6he  broke  loose  from  the 
parting  of  her  lines  at  Hoboken,  arose  from  an  independent  act  of 
negligence  in  the  use  of  lines  insufficient  to  hold  her  in  place.  That 
was  in  no  way  the  natural,  necessary,  or  immediate  consequence  of 
the  previous  injury  in  the  slip,  or  of  her  necessary  transfer  to  the 
flats  at  Hoboken.  The  injuries  at  Hoboken  are  too  remote  to  be 
fairly  attributed  to  tbe  leak  caused  in  New  York,  and  no  recovery, 
therefore,  can  be  had  for  those.  Grand  Trunk  Iiy.  Co.  v.  Griffin, 
21  Fed.  Rep.  733.  It  is  difficult  to  understand  how  the  floating 
spiles  at  Hoboken  could  be  driven  through  the  side  of  the  canal-boat 
in  the  manner  described  by  the  witnesses;  but  this  circumstance 
seems  to  confirm  the  evidence  of  the  weak  condition  df  the  boat. 

At  the  trial  full  proof  was  not  taken  of  the  extent  of  the  damages. 
From  what  appears  it  is  probable  that  the  damages  to  the  canal-boat, 
arising  from  the  injury  at  the  Fifty-first  street  slip,  would  not  ex- 
ceed, including  towage  and  the  delay  for  repairs,  $200.  To  avoid 
further  expense  in  so  small  a  matter  I  will  allow  the  libelant  to  take 
a  decree  for  $100,  with  interest  from  March  8,  1881,  with  costs;  ex- 
cept that  if  either  of  the  parties  be  dissatisfied  therewith,  they  may 
take  the  usual  order  of  reference  to  ascertain  the  exact  damage,  at 
the  risk  of  paying  the  costs  of  the  reference,  unless  a  more  favorable 
recovery  be  had. 


The  Alaska,  etc 
(Dittrid  Court,  8.  D.  New  York.  November  28,  1884.) 

L  Collision — Vigilance — Steamer  to  Stop  and  Back — Flash- Light  —  Neg- 
lect— Damages  Divided. 

Navigation  at  a  very  high  rate  of  speed  imposes  upon  a  steamer  the  duty  of 
proportionately  increased  vigilance,  and  the  avoidance  of  everyalternattve  in 
navigation  which  involves  or  increases  the  risk  of  collision.  Where  there  ia 
risk  of  collision  with  a  sailing  vessel,  the  burden  of  proof  Is  upon  the  steamer 
to  justify  her  departure  from  rule  21  in  not  stopping  and  backing,  or  else  she 
must  be  held  in  fault.  The  steam-ship  A.,  500  feet  long,  steaming  W.  by  8.  at 
the  rate  of  20  miles  an  hour,  when  off  Nantucket  came  in  collision  about  60 
feet  from  her  stern  with  the  bow  of  the  brig  C,  sailing  close-hauled  about  S. 
The  A. 's  ligfits  were  seen  from  the  brig  at  a  considerable  distance.  On  the 
steamer,  though  three  officers  were  on  the  bridges  and  two  men  on  the  lookout, 
the  brig's  red  light  was  not  seen  until  about  a  minute  before  the  collision.  The 
brig's  witnesses  testified  that  a  torch. light  was  exhibited  at  her  waist  from  5 
to  10  minutes  before  the  collision ;  the  steamer's  witnesses  testified  that  no 
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torch- light  was  seen  until  the  steamer's  bows  had  passed  the  brig's  stern ;  held, 
without  determining  the  fact  as  to  the  lime  the  flash-light  was  exhibited,  that 
the  brig's  red  light  being  more  than  one  point  in  range  for  more  than  two 
miles  previous  to  the  collision,  the  fact  that  it  was  not  seen  by  so  many  persons 
on  the  steamer  who  were  on  the  watch  for  such  lights  was  sufficient  proof  that 
the  red  light  was  defective ;  and  the  steamer  having  starboarded  when  the 
brig's  red  light  was  seen  at  least  three-quarters  of  a  minute  before  the  collis- 
ion, and  kept  on  at  full  speed,  instead  of  stopping  and  backing,  as  rule  21  re- 

Suires,  it  appearing  that  by  backing  the  collision  might  have  been  avoided, 
mt  the  steamer  was  also  in  fault,  and  the  damages  should  be  divided.  ' 

Collision. 

Owen  d  Gray,  for  libelants. 
Beebe  dt  Wilcox,  for  claimants. 

Brown,  J.  At  a  little  before  10  p.  m.  on  Saturday,  the  twenty- 
eighth  of  May,  1882,  the  steam-ship  Alaska,  bound  for  New  York, 
when  off  Nantucket,  about  20  miles  south  of  the  South  Shoal  light- 
ship, in  passing  ahead  of  the  brig  Gastalia  carried  away  the  latter's 
jib-boom,  bowsprit,  and  head-gear.  This  action  was  brought  to  re- 
cover for  these  damages.  The  night  was  clear,  dark,  and  good  for 
seeing  lights.  The  wind  was  light, — about  W.  S.  W., — and  the  sea 
somewhat  rough.  The  Alaska  was  525  feet  long  by  50  feet  beam, 
and  5,500  tons  register.  She  had  been  previously  sailing  upon  a 
course  W.  by  S.,  (true,)  and  was  making  from  17£  to  18  knots,  or  up- 
wards of  20  statute  miles,  per  hour.  The  Castalia  was  a  full-rigged 
bark,  140  feet  long,  loaded  with  ice,  sailing  close-hauled  by.the  wind 
on  her  starboard  tack,  and  at  the  rate  of  about  three  or  four  knots, 
upon  a  course,  according  to  her  testimony,  of  S.  £  W.  by  compass. 

The  testimony  on  the  part  of  the  brig  is  to  the  effect  that  the  steam- 
er's white  mast-head  light  was  seen  some  15  or  20  minutes  before  the 
collision ;  afterwards  her  red  light,  a  little  forward  of  abeam  on  the 
port  side;  that  at  this  time  no  danger  of  collision  was  apprehended; 
but  that  as  she  approached  nearer  and  hauled  a  little  further  forward 
she  seemed  to  be  bearing  for  the  brig,  and  that  a  flash-light  was  then 
procured  and  exhibited  at  the  brig's  waist  some  six  or  eight  minutes 
before  the  collision,  and  kept  constantly  burning.  On  the  part  of  the 
steamer,  the  testimony  of  the  three  officers  who  were  on  the  bridge, 
and  of  one  of  the  men  on  the  lookout,  is  to  the  effect  that  no  light 
from  the  brig  was  seen  until  very  shortly  before  the  collision,  when 
her  red  light  was  seen  from  one  to  two  points  off  the  steamer's  star- 
board bow;  that  the  steamer's  helm  was  immediately  put  hard 
a-starboard  in  order  to  go  ahead  of  the  brig;  that  under  this  star- 
board helm  the  steamer  swung  only  \\  points  to  port,  so  as  to  be 
heading  S.  W.  by  W.  £  W.  at  the  moment  of  collision,  when  her 
starboard  quarter,  about  60  feet  from  her  stern,  came  in  coutact  with 
the  jib-boom  of  the  brig,  as  above  stated.  The  captain,  who  was  on 
the  bridge  in  command,  was  towards  the  port  side  when  he  first  saw 
the  brig's  sed  light,  and,  as  he  testifies,  he  instantly  gave  the  order 
to  starboard,  and  at  the  same  time  received  the  report  of  the  red  light 
from  the  lookout.    He  testifies  that  he  at  once  went  to  the  starboard 
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side  of  the  bridge  and  stayed  there  until  the  collision,  which,  as  he 
estimates,  was  from  one  to  one  and  a  half  minutes  afterwards,  and 
that  no  flash-light  was  seen  until  the  steamer's  bows  had  already 
passed  the  bow  of  the  brig,  when  the  latter  was  in  the  line  of  the 
bridge. 

It  was  the  duty  of  the  steamer  to  keep  out  of  the  way  of  the  brig, 
and  the  steamer  is  responsible  for  not  having  done  so,  provided  the 
brig  exhibited  the  proper  lights.  The  duty  of  the  brig  to  exhibit  a 
torch-light  (section  4234)  is  not  denied ;  and  the  principal  contro- 
versy in  the  case  has  been  whether  the  torch-light  was  exhibited  in 
time.  The  discrepancy  in  the  testimony  on  this  point  is  so  great 
that  there  is  evidently  much  distortion  of  the  truth  on  one  side  or 
the  other,  or  on  both  sides.  There  are  some  circumstances  which 
tend  to  support  the  narrative  of  each ;  and  these  circumstances,  with 
the  testimony  so  evenly  balanced,  have  rendered  it  impossible  for  me 
to  reach  any  confident  judgment  on  this  main  question.  I  find  it 
unnecessary,  however,  to  decide  it,  since  there  are  other  features  of 
the  case,  resting  upon  testimony  about  which  there  can  be  little  or 
no  doubt,  sufficient  to  show  that  both  vessels  were  at  fault. 

1.  The  courses  and  speed  of  the  two  vessels  are  very  definitely 
fixed.  There  was  no  liability  to  any  material  error  on  the  part  of 
either  vessel  as  to  her  own  course,  and  little  temptation  to  misstate 
it.  The. steamer  was  going  W.  by  S.,  true;  the  brig,  sailing  close- 
hauled  by  the  wind,  and  varying  not  over  half  a  point,  was  making 
from  S.  to  S.  £  W.  by  compass;  the  rariation  there  is  11  deg.  W.,  so 
that  the  brig's  true  course  varied  from  S.  by  E.  to  S.  £  E.  The  steamer 
was  making  from  17£-  to  18  knots  per  hour;  the  brig,  according  to  the 
mate's  testimony,  about  three  knots ;  the  master  testifies  that  she  was 
making  not  over  three  or  four.  I  assume  the  rate  of  three  and  one-half 
knots  for  the  brig,  but  whether  three  or  four  knots  is  immaterial.  A 
drawing  of  the  courses  of  each  vessel  carried  backward  from  the  point 
of  collision,  will  show  that  during  a  period  of  from  five  to  ten  minutes 
preceding  the  collision  the  steamer  must  have  borne  very  nearly  due  E. 
from  the  brig ;  and,  assuming  the  latter's  course  to  have  been  as  her 
witnesses  testify,  and,  no  doubt,  correotly,  the  brig  must  have  been 
heading,  at  the  least,  half  a  point  E.  of  S.,  true,  so  as  to  have  the 
steamer's  lights  from  the  first,  as  her  witnesses  consistently  state,  a 
little  forward  of  abeam.  The  rate  of  progress  of  each  vessel  upon 
her  own  course  was  such  as  to  preserve  very  nearly  the  same  relative 
bearings ;  the  steamer  hauling  very  slowly  ahead,  and  having  the  brig 
all  the  time  a  little  on  her  starboard  bow. 

Upon  these  bearings,  from  the  time  when  the  steamer  came  within 
two  miles  of  the  brig,  it  is  evident  that  the  brig's  red  light,  properly 
arranged  and  burning,  should  have  been  visible  to  the  steamer.  The 
range  of  the  light,  if  set  according  to  the  regulations,  extended  nearly 
two  points  to  the  southward  of  the  steamer's  course,  and  should  have 
been  clearly  seen  at  least  six  minutes  before  the  collision.  The  most 
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liberal  estimate  of  time  daring  which  it  was  seen  on  board  the  steamer 
— namely,  that  derived  from  the  captain's  testimony — gives,  at  most, 
about  a  minute  and  a  half;  yet  the  brig's  testimony  is  that  the  red 
light  was  burning  brightly.  Considering  the  testimony  on  the  part 
of  the  brig,  that  a  toroh-light  was  also  exhibited  during  all  this  pe- 
riod, it  might  seem  remarkable  that  neither  the  toroh-light  nor  the  red 
light,  though  in  range,  should  be  seen;  and  it  might  seem  more  prob- 
able that  there  was  negligence  in  the  lookout  on  the  steamer  than 
that  there  was  error  in  the  brig's  testimony  in  reference  to  both  lights. 
This  consideration  would  have  been  conclusive  with  me  if  the  red 
light  and  the  torch-light  had  been  seen  from  the  steamer  at  the  same 
time.  But  the  testimony  on  the  part  of  the  steamer  is  that  they  were 
not  seen  at  the  same  time;  that  the  red  light  was  seen  first — about 
a  minute  before  the  torch-light ;  so  that  the  force  of  the  above  con- 
sideration is  wholly  lost,  unless  the  testimony  on  the  part  of  the 
steamer  that  the  red  light  and  the  torch-light  were  seen  at  different 
times  be  wholly  discredited.  It  is  certain,  however,  that  either  the 
red  light  or  the  torch-light  was  seen  from  a  minute  to  a  minute  and 
a  half  before  the  collision,  because  the  steamer's  course  was  changed 
in  consequence,  and  she  swung  a  point  and  a  half  to  the  southward 
before  the  collision.  There  is  nothing  in  the  circumstances,  beyond 
the  mere  fact  that  the  red  light  was  not  seen  until  this  short  period 
before  the  collision,  to  indicate  any  negligence  in  the  officers  or  look- 
out on  board  the  steamer.  The  necessity  for  a  careful  and  constant 
watch  was  evidently  fully  realized  with  such  high  speed;  the  safety 
of  the  steamer  and  of  all  on  board  was  dependent  upon  a  careful 
watch.  Three  officers  were  on  the  bridge,  and  two  seamen  ahead  on 
the  lookout;  the  night  was  good  for  seeing  lights;  and  it  seems  to  me 
entirely  incredible,  had  the  red  light  been  in  view  for  the  consider- 
able period  of  at  least  four  and  a  half  minutes  before  it  was  seen  by 
the  captain  and  simultaneously  reported  to  him  by  the  lookout,  that 
it  would  not  have  been  observed;  and  equally  incredible  that,  if  it 
had  been  observed,  this  steamer,  going  at  the  rate  of  20  statute  miles 
an  hour,  would  have  needlessly  delayed  a  change  of  course  until  she 
had  approached  so  near  to  a  vessel  almost  directly  ahead.  All  who 
were  on  the  deck  of  the  steamer  testify  that  the  red  light  was  not  seen 
any  sooner,  and  that,  as  soon  as  the  red  light  was  seen,  the  wheel  was 
put  hard  a-starboard.  The  slight  change  of  course — namely,  one  and 
one-half  points — which  the  steamer  had  time  to  make  before  the  col- 
lision confirms  the  testimony  that  the  order  to  starboard  could  not 
have  been  given  more  than  a  minute  or  a  minute  and  a  half  before 
the  collision.  It  was  probably  less  than  that.  I  feel  bound  to  hold, 
therefore,  notwithstanding  the  general  testimony  as  to  the  proper  con- 
dition of  the  brig's  red  light,  that  there  was  something  about  it  that 
was  defective  or  improper,  either  in  its  position  or  its  screening,  so 
as  to  make  its  range  too  small,  or  else  a  dimness  that  prevented  its 
'being  visible  at  the  distance  required  by  the  rules;  and  that  for  tliis 


559 


FEDERAL  BEPOBTEB. 


defect  the  brig  must  be  held  chargeable  as  contributing  to  the  col- 
lision. 

2.  The  high  speed  of  20  statute  miles  per  hour  that  the  Alaska  was 
making  greatly  increased  the  ordinary  dangers  of  navigation,  and  in 
fact  tended  to  render  all  navigation  by  other  vessels  near  to  her  path 
hazardous.  Considering  the  increased  power  of  the  electric  lights 
that  are  used  in  conjunction  with  this  great  speed,  and  the  greater 
distance  at  which  vessels  like  the  Alaska  with  such  lights  can  be  dis- 
tinguished, I  do  not  feel  warranted  in  holding,  as  urged  by  counsel, 
that  such  speed  is  unjustifiable,  or  is  in  itself  carelessness  in  ordinary 
weather  on  the  high  seas.  Such  great  speed,  however,  clearly  im- 
poses the  duty  of  a  proportionately  increased  vigilance  in  watching 
for  other  vessels  whose  lights  are  visible  at  the  ordinary  distance  of 
two  miles  only,  and  of  the  observance  of  the  greatest  possible  cau- 
tion after  any  such  lights  are  discovered  ahead,  as  well  as  the  avoid- 
ance sIbo  of  every  alternative  in  navigation  which  involves  any  in- 
crease of  risk.  Such  high  speed  leaves  but  little  time  after  the 
light  of  a  sailing  vessel  may  be  discovered,  though  at  the  distance 
of  two  miles,  in  which  to  form  a  judgment  as  to  the  latter's  course; 
and  there  is,  consequently,  an  increased  risk  of  mistake  in  endeavor- 
ing to  avoid  her.  If  the  situation,  therefore,  involves  any  doubt  as 
to  the  other  vessel's  course,  or  of  the  steamer's  ability  to  clear  her,  it 
is  the  duty  of  the  steamer  to  slacken  her  speed,  in  order  to  obtain 
further  time  for  observation,  and  for  a  correct  judgment  as  to  the 
safest  maneuvers. 

In  the  present  case  the  brig's  red  light  was  not  seen  until  long  after 
the  time  when  it  should  have  been  seen,  and,  as  I  have  found  above, 
through  the  fault  of  the  brig.  I  am  satisfied,  however,  that  the  red 
light  wa«  seen  a  sufficient  time  before  the  collision  to  have  enabled 
the  steamer  to  avoid  the  brig,  had  she  observed  the  rules  incumbent 
upon  her.  The  captain  estimated  the  time  between  his  starboard 
wheel  and  the  collision  to  be  from  a  minute  to  a  minute  and  a  half. 
If  the  time  were  only  one-half  of  the  larger  estimate,  say  three-quar- 
ters of  a  minute,  the  Alaska,  in  changing  a  point  and  a  half  before 
the  collision,  must  have  gone  nearly  200  feet  to  the  southward  of  the 
line  of  her  previous  course ;  if  the  interval  between  the  starboard  wheel 
and  the  collision  was  a  minute,  she  must  have  gone  nearly  300  feet 
to  the  southward.  From  the  testimony  as  to  the  rate  of  change  of 
other  vessels  previously  taken  before  me,1  and  allowing  even  a  con- 
siderably less  rate  of  change  in  the  Alaska  on  account  of  her  greater 
size,  I  am  disposed  to  think  that  the  captain's  estimate  of  the  time 
between  the  starboard  wheel  and  the  collision  during  vhich  the  Alaska 
changed  only  a  point  and  a  half  is  too  large,  and  that  three-quarters 
of  a  minute  is  probablymore  nearly  correct.  That  interval  would  give 
a  nearer  approach  to  the  distance  of  the  brig  from  the  steamer  at  the 

1  The  Lepanto,  21  Fed  Kep.  651,  664. 
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time  the  red  light  was  seen  as  estimated  and  testified  to  by  the  steam- 
er's witnesses ;  namely,  one  or  two  lengths,  although  this  estimate 
cannot  be  strictly  relied  on.  At  three-quarters  of  a  minute's  distance, 
a  favorable  estimate  for  the  Alaska  according  to  her  own  testimony,  the 
bows  of  the  Alaska  would  have  been  about  900  feet  from  the  brig.  A 
drawing  of  her  course  upon  this  basis  will  show  that,  had  she  ported  her 
wheel  and  gone  astern  of  the  Castalia,  instead  of  starboarding,  she 
would  have  cleared  the  latter,  even  without  slackening  her  speed.  But 
she  was  bound  by  rule  21  to  slacken  her  speed.  At  the  time  her  wheel 
was  starboarded  there  was  evident  "risk  of  collision."  Rule  21  re- 
quires "every  steam-vessel,  when  approaching  another  vessel  so  as  to 
involve  risk  of  collision,  to  slacken  her  speed,  or,  if  necessary,  stop 
and  reverse."  The  obligation  to  slacken  speed  under  such  circum- 
stances is  imperative,  unless  the  steamer  can  absolve  herself,  under 
rule  24,  by  showing  the  existence  of  special  circumstances  that  render 
a  departure  from!  rule  21  necessary.  The  burden  of  showing  this  ne- 
cessity is  upon  the  steamer.  The  drawing  and  the  result  in  this  case 
both  show,  not  only  that  a  departure  from  the  rule  was  not  necessary, 
but  that  the  departure  brought  about  the  collision,  when  an  observ- 
ance of  the  rule  to  slacken  speed,  coupled  with  a  port-wheel,  so  as  to 
go  astern  of  the  brig,  would  have  certainly  avoided  it.  The  evidence 
shows  that  the  engines  of  the  Alaska  can  be  reversed  without  delay. 
Had  she  reversed  her  engines  at  the  time  when  her  wheel  was  star- 
boarded, and  even  made  no  change  of  her  helm  at  all,  the  evidence 
warrants  the  conclusion  that  she  would  have  passed  astern  of  the 
brig,  as  she  wduld  certainly  have  done  had  she  also  ported.  In  these 
material  particulars  this  case  differs  from  the  case  of  The  New  Or* 
leans,  9  Ben.  303,  and  is  in  principle  similar  to  The  Khedive,  5  App. 
Cas.  876,  and  The  Beryl,  9  Prob.  Div.  137, 140,  144. 

The  Alaska  is  a  British  ship,  and,  as  such,  if  the  provisions  of  the 
merchant  shipping  act  of  1873  are  applicable  to  her  when  sued  in 
this  court,  the  case  of  The  Khedive  would  be  conclusive  against  her 
for  not  stopping  and  backing.  Section  17  of  that  act  provides  that 
"if  in  any  case  of  collision  it  is  proved  to  the  court  before  which  the 
case  is  tried,  that  any  of  the  regulations  for  preventing  collisions 
contained  in  or  made  under  the  merchant  shipping  acts,  1854  to 
1873,  have  been  infringed,  the  ship  by  which  such  regulation  has  been 
infringed  shall  be  deemed  to  be  in  fault,  unless  it  is  shown  to  the 
satisfaction  of  the  court  that  the  circumstances  of  the  case  made  de- 
parture from  the  regulation  necessary."  In  the  house  of  lords,  Lord 
Watson,  in  the  case  of  The  Khedive,  says,  (p.  902 :) 

"There  is  nothing  In  the  case  to  suggest  the  existence  of  any  danger  of 
navigation,  a  due  regard  to  which  would  have  led  to  a  disregard  of  the  six- 
teenth rule.  [Our  21st.]  The  only  existing  danger  was  the  very  danger  to 
which  the  rule  applies,  and  to  prevent  which  it  was  enacted.  Ajid  there  is 
just  as  little  room  for  the  suggestion  that  there  existed  any  special  circum- 
stances which  rendered  it  necessary  for  the  Khedive  to  continue  at  full  speed, 
instead  of  slowing,  or  stopping,  or  reversing,  in  order  to  avoid  immediati 
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danger.  I  am,  accordingly,  of  the  opinion  that  the  Khedive,  being  within  the 
rule  of  article  16,  and  not  within  any  of  the  statutory  exceptions  to  that  role, 
infringed  it;  and,  seeing  it  has  not  been  proved  to  my  satisfaction  that  the 
circumstances  of  the  case  made  a  departure  from  the  rule  necessary,  I  con- 
sider myself  bound  by  the  provisions  of  the  act  of  1873  (section  17)  to  hold 
that  the  Khedive  was  in  fault." 

Under  the  rules  and  section  17  of  the  act  of  1873  it  was  accord- 
ingly held  in  that  case  that  "mere  proof  that  the  infringement  of 
the  regulation  did  not  in  fact  contribute  to  the  collision  is  inadmis- 
sible ;"  "that  the  legislature  intended,  at  least,  to  obviate  the  necessity 
for  the  determination  of  this  question  of  fact  (often  a  very  nice  one) 
upon  conflicting  evidence,"  (page  894,  per  Lord  Blackburn,  follow- 
ing the  decision  in  the  Fannie  M.  Carroll,  2  Asp., Mar.  Cas.  478;) 
and  Lord  Watson  adds : 

"The  legislature  did  not  intend,  in  certain  specified  circumstances,  to  leave 
mariners  to  decide  for  themselves;  but,  on  the  contrary,  intended  to  prescribe 
rules  to  be  observed  by  all  in  these  circumstances;  and  that  no  one  was  to  be 
excused  for  non-compliance,  or  exempted  from  the  statutory  consequence  of 
non-compliance,  with  the  rules,  in  circumstances  to  which  they  were  appli- 
cable, unless  he  could  bring  himself  within  a  statutory  exception."  5  App. 
Cas.  900,  901.   See,  also,  The  Rhondda,  8  App.  Cas.  549,  557. 

In  the  still  later  case  of  The  Beryl,  9  Prob.  Div.  137,  the  court  of 
appeals  applied  the  same  principle  to  the  Beryl,  holding  her  also  in 
fault  for  not  stopping  and  reversing  at  a  distance  of  300  yards,  al- 
though the  conduct  of  the  other  vessel  had  been  "as  bad  as  could  be," 
and  "the  officer  of  the  Beryl  had  been  put  into  a  difficult  position  by 
the  obstinate  folly  and  wickedness  of  the  other,  because  the  Beryl  did 
not  do  that  which  the  act  of  parliament  declares  she  must  do,"  (page 
143 ;)  and  in  the  very  recent  case  of  Maclaren  v.  Compagnie  Francaise, 
9  App.  Cas.  640,  the  house  of  lords  again  applied  the  same  rule  as 
regards  the  duty  to  stop  and  back.  If,  however,  the  only  means  of 
avoiding  a  collision,  when  the  risk  of  collision  is  first  discoverable,  is 
to  keep  on  at  full  speed,  then  rule  24  applies,  and  departure  from 
rule  18  is  not  only  justifiable  but  obligatory.  The  Benares,  9  Prob. 
Div.  16.    Cayzer  v.  Carbon  Co.  9  App.  Cas.  873. 

The  Castalia,  as  I  infer  from  the  record,  is  an  American  vessel. 
Since  the  two  vessels  in  this  case  belong  to  different  nationalities,  if 
the  law  of  this  country,  as  the  law  of  the  forum,  (The  Scotland,  105 
U.  S.  30,)  rather  than  the  British  act  of  1873,  be  the  law  applicable 
to  the  Alaska,  then  the  rule  followed  in  this  country  would  absolve 
the  Alaska  in  departing  from  rule  21,  only  when  it  appeared  sat- 
isfactorily that  the  violation  of  the  rule  could  not  possibly  have  con- 
tributed to  the  collision.  The  Pennsylvania,  19  Wall.  125.  For  the 
reasons  above  stated,  the  evidence  in  this  case,  instead  of  showing 
that  the  departure  from  the  rule  could  not  possibly  have  contributed 
to  the  collision,  shows  that  the  departure  from  the  rule  did  contribute 
to  it.  In  the  view  of  the  English  or  of  the  American  law,  therefore, 
the  Alaska  must  be  held  in  fault.   The  testimony  of  the  first  officer 
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is  distinctly  to  the  effect  that  the  Alaska  could  have  heen  stopped  in 
going  one-third  of  a  mile.  This  seems  to  me  so  improbable,  though 
barely  possible,  that  I  have  not  given  any  weight  to  this  testimony, 
and  have  made  no  reference  to  it  in  holding  the  Alaska  responsible ; 
nor  have  I  given  any  weight  to  the  failure  of  the  Cast  alia  to  luff,  say 
half  a  minute  before  the  collision,  as  it  was  clearly  her  duty  to  do. 
At  that  time  the  Alaska  was  seen  swinging  to  the  southward  under 
her  starboard  helm,  and  her  intention  to  go  ahead  of  the  brig  was 
then  irrevocably  fixed  and  was  evident  to  the  brig.  The  captain  of 
the  brig  thonght  even  then  that  there  would  be  no  collision.  The 
Alaska  escaped  the  brig  up  to  about  60  feet  of  her  stern.  During 
this  short  interval  of  time  the  brig  could  not  by  luffing  have  changed 
her  course  more  than  one  or  two  points;  this  clearly  would  not  have 
made  a  sufficient  change  in  her  position  to  avoid  the  collision,  though 
it  might  have  somewhat  eased  the  blow.  On  the  grounds  previously 
stated,  however,  each  vessel  must  be  held, in  fault;  and  the  libelant 
is  therefore  entitled  to  a  decree  for  one  half  his  damages,  with  costs. 
If  the  sum  is  not  agreed  upon,  a  reference  may  be  taken  to  compute 
the  amount. 


Collision — Defective  Lights — Lookout — Conflicting  Evidence. 

Where  a  collision  occurred  between  the  steam-boats  A.  and  T.  No.  2,  In  the 
East  river,  near  BlackwclPs  island,  the  former  going  up  and  the  latter  down, 
and  the  pilot  of  the  latter,  seeing  the  A.'s  white  lights,  but  no  colored  light, 
supposed  the  A.  was  going  the  samp  way  with  him,  and  starboarded  so  as 
to  puss  to  the  left,  and  thereby  came  in  collision,  field,  upon  much  contra- 
t  dictory  evidence  in  regard  to  the  A.  's  colored  lights,  that,  though  burning,  they 
were  defective,  so  as  not  to  he  visible  at  the  distance  they  ought  to  have  been 
visible.  It  appearing,  also,  that  T.  No.  2  had  no  lookout  except  the  pilot,  and 
that  with  a  suitable  watch  the  mistake  as  to  the  direction  of  the  A.  would 
have  been  discovered  in  time  to  avoid  her,  though  her  colored  lights  were  not 
seen,  held,  that  the  other  tug  was  also  in  fault.  In  great  conflict  of  evidence 
as  to  lights  being  visible,  the  contemporaneous  evidence,  afforded  by  the  acts 
of  those  in  charge  of  vessels,  who,  looking  for  colored  lights,  can  see  none,  and 
maneuver  their  vessels  accordingly,  is  entitled  to  great  weight. 


In  Admiralty. 

J.  A.  Hyland,  for  libelant. 

Wilcox,  Adams  6  Macklin,  for  the  Amboy. 

Benedict,  Taft  &  Benedict,  for  the  Transfer  No.  2. 

Brown,  J.  The  collision  in  this  case,  in  some  of  its  aspects,  re-, 
aembles  that  of  Briggs  v.  Day,  21  Fed.  Rep.  727.  In  this  case,  as 
in  that,  the  pilot  of  Transfer  No.  2,  which  was  coming  down  the  East 


Thb  Ambot. 
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river,  claims  to  have  been  misled  as  to  the  direction  of  the  Amboy — 
which  was  going  up  the  river — in  consequence  of  seeing  the  latter'a 
white  lights  nearly  directly  ahead,  no  colored  lights  being  visible,  and 
for  this  reason  he  supposed  that  the  Amboy  was  going  down  the  river, 
like  himself.  Nothing  can  be  more  contradictory  or  embarrassing 
than  the  evidence  in  this  case  upon  the  question  whether  the  Amboy's 
colored  lights  were  visible  as  they  ought  to  have  been.  I  am  unwill- 
ing to  hold  so  many  witnesses  on  either  side  guilty  of  a  direct  fabri- 
cation of  testimony.  The  most  probable  solution  that  will  avoid  that 
result,  as  regards  the  witnesses  on  the  one  side  or  the  other,  is  the 
supposition  that  the  colored  lights,  though  burning,  had  become  dim, 
or  the  glasses  obscured,  so  that  the  lights  could  not  be  seen  at  the 
required  distance.  I  think  the  colored  lights  were  burning;  but  one 
of  the  Amboy's  witnesses  said  the  lights  sometimes  become  dim  by 
morning ;  and  there  is  too  much  concurrence  of  testimony  that  these 
colored  lights  could  not  be  seen  at  the  requisite  distance,  and  where 
they  ought  to  have  been  seen,  and  too  many  different  hypotheses  are 
required  to  explain  the  failure  of  so  many  different  persons,  under 
different  circumstances,  to  see  the  Amboy's  colored  lights, — if  they 
were  in  fact  visible, — to  render  probable  any  other  cause  than  that 
which  I  have  stated.  The  purpose  of  lights  is  to  be  seen.  If  they 
do  not  fulfill  that  office  to  ordinary  observation,  the  vessel  must  be 
held  in  fault;  and  when  several  witnesses  concur  in  testifying  that 
the  lights  could  not  be  seen  in  a  situation  where  they  ought  to  have 
been  seen,  and,  more  especially,  where  it  appears  that  the  persons  in 
charge  of  another  vessel  maneuvered  their  own  vessel  in  reference  to 
the  other,  and  that  upon  looking  specially  for  colored  lights  could  not 
see  any,  and  actually  navigated  their  own  vessel  in  a  way  that  would 
have  been  highly  improbable  had  the  colored  lights  been  visible, — the 
inference  seems  irresistible,  and  this  court  has  often  held,  that  there 
must  have  been  some  defect  in  the  lights  that  ought  to  have  been  seen, 
but  were  not  seen.  The  State  of  Alabama,  17  Fed.  Rep.  847;  The 
Alaska,  antp,  548;  The  Johanne  Auguste,  21  Fed.  Rep.  134, 140;  The 
Narraganaett,  20  Blatchf.  87;  S.  C.  11  Fed.  Rep<  918 ;  The  Sam  WeL 
lev,  5  Ben.  293. 

Without  discussing  the  details  of  the  evidence,  all  of  which  I  have 
carefully  considered,  I  must  find  that  as  the  pilot  of  the  Amboy  saw 
the  three  whito  lights  more  than  a  half  mile  distant,  looked  carefully 
for  colored  lights  without  discovering  any,  and  navigated  his  vessel 
accordingly,  going  to  the  left,  and  that  without  signals,  both  highly 
improbable  if  any  colored  lights  had  been  visible,  but  natural,  if  he 
supposed  he  was  overtaking  the  Amboy;  and  as  this  evidence  is  sup- 
ported by  much  other  evidence  in  the  case,  it  must  be  accepted  as 
proof  of  defects  in  the  Amboy's  colored  lights.  For  this  reason  I 
must  hold  the  Amboy  in  fault.  Transfer  No.  2  must  also  be  held  in 
fault,  as  in  the  case  of  Day  v.  The  H.  W.  Hills,  21  Fed.  Rep.  727. 
§     (1)  She  had  no  proper  lookout  besides  the  pilot,  (The  Ant,  10  Fed. 
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Bef.  294.)  Though  the  pilot,  on  looking  carefully  for  colored  lights, 
could  see  none,  yet  an  ordinary  and  constant  watch  of  the  Amboy's 
course  by  a  proper  lookout  from  the  time  the  Amboy's  white  lights 
were  seen,  could  not,  I  think,  have  failed  to  apprise  No.  2  that  the 
Amboy  was  coming  up  stream  in  ample  time  to  have  avoided  her.  The 
absence  of  the  lookout  was  therefore  material.  Transfer  No.  2  was 
also  in  fault  (2)  for  not  seasonably  stopping  and  backing  after  she 
had  sufficient  opportunity  to  see  that  the  Amboy  was  not  going  the 
same  way,  though  her  colored  lights  were  not  seen.  The  strong  re- 
flector on  the  Amboy's  bow  ought  not  to  have  been  mistaken  for  a 
stern  light,  which  is  occasionally  carried,  but  is  not  required.  The 
Amboy's  one  whistle  was  not  answered  promptly,  and  the  reason  as- 
signed  by  the  pilot  of  Transfer  No.  2  for  not  answering,  viz.,  that  he 
could  not  tell  which  way  the  Amboy  was  going,  was  of  itself  a  suffi- 
cient reason  for  his  stopping  at  once.  This  one  whistle  was  not 
given  immediately  before  No.  2's  alarm  whistles  were  given,  but  some 
time  previous.  The  Amboy  approached  very  near  to  Blackwell's 
island,  and  I  can  see  no  excuse  for  Transfer  No.  2  in  following  her 
up  in  that  direction  until  a  collision  happened  very  near  the  shore. 
I  am  satisfied  that  there  were  circumstances  sufficient  to  put  tyo.  2 
on  timely  guard;  and  that,  had  due  caution  and  due  judgment  been 
exercised,  with  a  proper  lookout  on  No.  2  in  regard  to  the  movements 
of  the  Amboy,  even  though  the  latter's  colored  lights  were  hot  visi- 
ble, and  had  her  own  engines  been  reversed  when  she  ought  to  have 
perceived  that  the  Amboy  was  going  the  same  way  with  her,  the 
-collision  would  have  been  avoided. 

A  decree  must  therefore  be  entered  against  both  vessels,  with  costs, 
and  an  order  of  reference  taken  to  compute  the  damages. 


1.  AdHTRALTV  PRACTICE— TAXATION  OF  COSTS— DEPOSITIONS. 

Where,  after  issue  joined  by  the  pleadings,  the  case  is  referred  to  a  commis- 
sioner, under  admiralty  rule  19,  lo  take  testimony,  and  the  depositions  are  re- 
turned to  the  court,  and  used  by  the  court  ns  evidence  in  deciding  the  cause,  the 
clerk  may  tax  as  costs  to  the  proctor  of  the  prevailing  party  $2.50  for  each  one. 

2.  Same— Witness  Fees — "Actual  Payment." 

The  affidavit  of  a  proctor  that  certain  expenses  have  been  actually  incurred, 
is  not  a  sufficient  voucher  to  authorize  the  clerk  to  tax  such  expenses  as  wit- 
ness fees,  and  if  the  opposing  proctor  object  to  such  proof,  the  receipt  of  the 
witness,  or  the  affidavit  of  the  proctor  that  he  has  "actually  paid"  the  fees, 
should  be  required. 

In  Admiralty.    On  exceptions  to  taxation  of  costs. 


The  Sallie  P.  Linderman. 


{District  Court,  D.  New  Jersey.   April  30, 1888.) 


J.  A.  Hyland,  for  libelant. 
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E.  D.  McCarthy,  for  respondent. 

Nixon,  J.  The  clerk  has  taxed  the  costs  in  the  above  case,  and  to 
his  taxation  the  proctor  of  the  claimant  has  filed  two  exceptions : 

(1)  Because  the  clerk  allowed  $2.50  each  for  21  depositions,  taken 
qn  the  reference,  amounting  to  $52.50.  Section  824  of  the  Revised 
Statutes  allows  to  proctors  $2.50  for  each  deposition  taken  and  ad- 
mitted in  evidenoe  in  a  cause.  What  is  a  deposition?  Although 
sometimes  used  as  synonymous  with  "affidavit"  or  "oath,"  in  its  strict 
and  appropriate  sense  it  is  limited  to  the  written  testimony  of  a  wit- 
ness given  in  the  course  of  a  judicial  proceeding,  either  at  law  or  in 
equity.  State  v.  Dayton,  3  Zab.  54.  "In  jurisprudence,"  says  Abbott, 
(1  Law  Diet.  367,)  "the  principal  use  of  the  term  is  to  signify  the 
testimony  of  a  witness,  when  given  in  answer  to  interrogatories  pro- 
pounded by  a  person  authorized  for  the  purpose,  and  officially  taken 
down  in  writing."  In  this  district  it  is  the  practice  in  admiralty  cases, 
after  issue  joined  by  the  pleadings,  to  refer  the  case  to  a  commissioner 
to  take  the  testimony.  See  rule  19  in  admiralty.  The  depositions 
are  returned  to  the  court,  and  are  admitted  in  evidence  by  the  judge 
in  deciding  the  cause.  Twenty-one  such  depositions  were  taken  and 
returned  in  the  present  case,  and  were  the  sole  evidence  used  in  its 
decision.  Being  taken  and  admitted  in  evidence  in  the  cause,  the 
clerk  has  properly  taxed,  as  costs  to  the  proctor  of  the  prevailing 
party,  $2.50  for  each  one.  Troy  factory  v.  Corning,  7  Blatchf.  16; 
Jerman  v.  Stewart,  12  Fed.  Bep.  278.    This  objection  is  overruled. 

(2)  The  second  exception  has  reference  to  the  taxing  of  $40.50  for 
fees  paid  to  witnesses.  The  ground  of  the  objection  is  that  the  affi- 
davit of  the  proctor  does  not  state  that  they  have  been  paid,  but  only 
"actually  incurred."  I  do  not  remember  any  law  which  requires  an 
affidavit  that  the  fees  have  been  paid.  Section  984,  Bev.  St.,  pro- 
vides that  before  taxation  proof  shall  be  made  to  the  clerk  that  the 
services  charged  for  have  been  actually  and  necessarily  performed; 
but  that  is  a  different  matter, — such  affidavit  was  made  in  the  above 
case.  Under  the  tenth  general  rule  of  this  court,  "all  bills  of  costs 
and  charges  to  be  paid  under  any  order  or  decree  of  the  court  shall 
be  taxed  and  filed  with  the  clerk  before  payment  thereof,  and  shall 
contain  proper  and  genuine  vouchers  for  all  charges  other  than  to 
any  officer  of  the  court.  The  taxation  of  the  witness  fees  was  proper, 
if  the  clerk  has  such  vouchers.  But  I  do  not  think  he  is  authorized 
to  receive  the  affidavit  of  the  proctor  that  the  expenses  have  been 
"actually  incurred,"  as  a  sufficient  voucher.  Under  the  provisions  of 
this  rule,  if  the  proctor  on  the  other  side  object  to  such  proof,  the  re- 
ceipt of  the  witness,  or  the  affidavit  of  the  proctor  that  he  has  "act- 
ually paid"  the  fees,  should  be  required. 

Under  the  circumstances  time  will  be  allowed  for  the  clerk  to  no- 
tify the  proctor  of  the  defect  of  proof,  and  if  it  is  not  supplied  within 
a  reasonable  time  the  item  must  be  struck  out. 


THE  IBM  ABLE. 
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The  Ibmaele. 


Allegro  v.  Leber.1 


(Circuit  Court,  E.  D.  New  York.   June  28,  3884.) 


Bill  of  Lad rNG— Cargo  not  Delivered — Burden  op  Proof—  Evidence. 

The  conclusion  of  the  district  court  in  the  same  cases  (see  The  Itmade,  14 
Fed.  Rep.  491)  was  not  affected  by  further  testimony,  taken  in  the  circuit 
court,  of  persons  who  took  part  in  weighing  the  cargo.  There  being  no  direct 
evidence  of  a  felonious  abstraction  of  cargo,  and  the  testimony  on  the  part  of 
the  vessel  being  explicit  that  all  the  cargo  received  on  board  was  delivered  ex- 
cept such  as  passed  off  through  the  pumps,  the  court  had  no  hesitation  in  re- 
jecting the  former  view,  and  the  decrees  of  the  district  court  were  affirmed. 
The  hmaele,  14  Fed.  Rep.  491,  affirmed. 

Admiralty  Appeal. 

Sidney  Chubbt  for  the  consignee. 

UUo  <k  Davison,  for  the  vessel  and  the  master. 

Blatchford,  Justice.  The  views  and  conclusions  of  the  district 
judge  in  his  opinion  delivered  in  these  cases,  on  the  evidence  as  it 
then  stood,  were  unquestionably  correct.  He  observed  that  there  was 
no  legal  proof  of  the  actual  weight  of  the  sulphur  shipped ;  that  the 
persons  who  did  the  weighing,  and  whose  names  were  disolosed,  were 
not  examined;  that  this  omission,  under  the  circumstances,  was  one 
that  could  not  be  overlooked,  and  that  it  left  the  testimony  respecting 
the  weight  of  the  sulphur  shipped  incomplete,  and  insufficient  to  over- 
throw the  testimony,  in  behalf  of  the  bark,  that  all  the  sulphur  shipped 
was  delivered  in  New  York.  Since  the  appeal  was  taken  the  libel- 
ant has  taken  the  testimony,  on  commission,  of  three  persons  who 
took  part  in  weighing  the  sulphur.  One  of  them  was  at  the  time 
between  15  and  16  years  old.  The  others  were  of  full  age.  No  one 
connected  with  the  vessel  was  present  at  the  weighing  on  shore, 
and  there  was  no  weighing  on  board  of  the  vessel.  The  sulphur 
was  in  bulk,  and  after  the  weighing  was  carried  by  hand  to  boats 
and  dumped  into  th'em,  and  carried  in  them  to  the  vessel,  which 
was  anchored  two  miles  off,  and  was  lifted  from  the  boats  and 
dumped  into  the  hold  of  the  vessel.  The  testimony  on  the  part  of 
the  vessel  is  explicit  that  all  the  sulphur  received  on  board  was  de- 
livered here,  except  such  as  passed  off  through  the  pumps.  Under 
these  circumstances,  the  weight  delivered  being  less  than  the  asserted 
weight  on  shore,  and  a  finding  that  some  of  the  sulphur  wate  ab- 
stracted feloniously,  without  the  slightest  direct  evidence  of  that  fact, 
involving  the  finding  that  a  crime jvas  committed;  and  a  finding  that 
the  vessel  delivered  all  that  it  received,  less  what  was  lost  through 
the  pumps,  involving  only  an  error  in.  the  weighing,  there  can  be  no 
hesitation  in  the  judicial  mind  in  rejecting  the  former  view. 

In  the  first  suit  there  must  be  a  decree  for  the  libelant  for  the  £10 

i  Reported  by  R.  D.  &  Wyllys  Benedict,  of  the  New  York  bar 
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gratuity,  with  $82.65  costs  in  the  district  court,  as  taxed,  and  costs 
in  this  court  to  be  taxed;  and  in  the  second  suit  the  libel  must  be 
dismissed,  with  $85.35  costs  in  the  district  court,  as  taxed,  and  costs 
in  this  court  to  be  taxed. 


Liverpool  <fe  Great  Western  Steam  Co.  v.  Saitta.1 

{Circuit  Court,  B.  D.  New  York.   June  23,  1884.) 

Common  Carrier— Warehouseman — Delivery — Perishable  Cargo — Usage. 
The  decree  of  the  district  court  in  the  same  case  (17  Fed.  Rep.  695)  affirmed. 

In  Admiralty.' 

Beebe,  Wilcox  &  Hobba,  for  libelant  and  appellee. 

Charles  E.  Crowell,  for  claimants  and  appellants. 

Blatchford,  Justice.  I  concur  fully  in  the  opinion  of  the  district 
judge  in  this  case  as  to  the  facts  and  the  law.  The  libelants  are 
entitled  to  a  decree  for  $841.20,  with  interest  from  December  31, 
1881,  and  their  costs  in  the  district  court,  taxed  at  $201.95,  and  their 
costs  in  this  court  to  be  taxed. 

See  the  opinion  of  the  district  court  in  the  same  case,  (reported  as  Liver- 
pool &  Great  Western  Steam  Co.  v.  Sultter  and  others,)  17  Fed.  Bep.  695. 
—[Rep. 


Bom,  of  Lading — Common  Carrier— Warehouseman— Destruction  of  Goods 
by  Fire— Burden  of  Proof— Negligence. 
The  decree  of  the  district  court  in  the  same  case  (17  Fed.  Ret.  698)  affirmed. 

In  Admiralty.  t 

R.  P.  Lee,  for  libelants  and  appellants. 

Foster  A  Thomson,  for  respondents  and  appellees. 

Blatchford,  Justice.  The  conclusions  of  fact  and  of  law  arrived 
at  by  the  district  judge  in  his  decision  seem  to  be  warranted  by  the 
evidence.  He  had  the  advantage  of  seeing  the  witnesses  and  hear- 
ing tfceir  testimony.  The  case  is  one  depending  largely  on  the  cred- 
ibility of  witnesses  and  the.  ascertainment  of  facts.  The  additional 
proofs  taken  in  this  court  do  not  vary  the  case.  There  must  be  a  de- 
cree dismissing  the  libel,  with  costs  to  the  respondents  in  the  district 
court,  taxed  at  $114.43,  and  in  this  court  to  be  taxed. 

See  the  opinion  of  the  district  court  in  the  same  case,  (De  Grau  v.  Wilson,) 
17  Fed  Rep.  698.— [Rep. 

l Reported  by  R.  D.  &  Wyllye  Benedict,  of  the  New  York  bar. 


De  Grau  v.  Wilson." 


{Circuit  Court,  E.  D.  New  York.   June  23, 1884.) 
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Burger  v.  Grand  Bapids  &  I.  B.  Go. 


{Circuit  Court,  D.  Indiana.  1884.) 


1.  Jurisdiction  of  Circuit  Court — Consolidated  Railroad  Corporation  — 

Citizenship. 

A  railroad  corporation  composed  of  two  corporations  created  in  the  state  of 
Michigan  and  one  created  in  the  state  of  Indiana,  consolidated  and  merged  into 
a  single  corporation  under  the  laws  of  both  states,  owning  and  operating  a  sin- 
gle continuous  line  of  road  from  a  certain  point  in  one  state  to  a  point  in  the 
other,  is  a  citizen  of  the  state  of  Indiana  as  well  as  of  Michigan,  and  cannot  be 
sued  by  a  citizen  of  Indiana  in  the  circuit  court  of  the  United  States  for  the 
district  of  Indiana. 

2.  Same— Cause  of  Action  Arising  in  Michigan. 

In  such  nn  action  the  fact  that  the  injury  complained  of  was  suffered  in 
Michigan  is  not  material  to  the  question  of  jurisdiction.  Horn*  v.  Boston  <*  M, 
H.  R.  Co.  18  Fed.  Rep.  60,  followed. 

Demurrer  to  Plea  in  Abatement. 
D.  M.  Ninde,  for  plaintiff. 
A.  A.  Chapin,  for  defendant. 

Woods,  J.  The  plaintiff  complains  of  personal  injuries  caused  by 
the  negligence  of  the  defendant,  alleging,  among  other  things,  that 
the  defendant  is  a  corporation  organized  under  the  laws  pf  Michigan 
and  a  citizen  of  that  state;  that  the  injury  complained  of  was  received 
in  that  state ;  and  that  the  plaintiff  is  a  citizen  and  resident  of  In- 
diana. The  plea  in  question  is  to  the  effect  that  the  defendant  is 
also  a  corporation  organized  under  the  laws  of  Indiana,  and  therefore 
a  citizen  of  that  state  as  well  as  of  Michigan,  being  a  consolidated 
body  under  the  laws  of  both  states,  composed  of  two  corporations 
created  in  Michigan  and  another  created  in  Indiana,  and  in  1857  con- 
solidated and  merged  into  a  single  company  under  the  name  of  "The 
Grand  Bapids  &  Indiana  Kailroad  Company,"  which  owns  and  oper- 
ates a  single  and  continuous  line  of  railroad  from  Ft.  Wayne,  Indiana, 
to  Grand  Bapids,  Michigan.  The  precise  question  presented  by  this 
plea,  I  believe,  has  never  been  authoritatively  decided,  though  it  has 
sometimes  been  stated  in  opinions  delivered  in  analogous  cases,  and 
in  one  instance,  at  least,  an  opinion  upon  it  has  been  expressed.  See 
Uphqff  v.  Chicago,  St.  L.  &  N.  0.  Ii.  Co.  5  Fed.  Bep.  545;  Nashua  dt 
L.  H.  Corp.  v.  Boston  dt  L.  R.  Corp.  8  Fed.  Bep.  458;  S.  C.  19  Fed. 
Bep.  804.  In  the  latter  case  the  plaintiff,  being  a  consolidated  com- 
pany composed  of  New  Hampshire  and  Massachusetts  corporations, 
brought  an  action  in  the  federal  court  in  and  against  another  corpo- 
ration of  the  latter  state,  and,  in  discussing  the  question  of  jurisdic- 
tion, when  the  case  was  first  under  consideration,  Nelson,  J.,  said : 

"In  this  case  it  seems  that  the  defendant  corporation  might  go  into  New 
Hampshire,  and  there  sue  the  plaintiff  as  a  New  Hampshire  corporation  in 
the  federal  court,  although  it  could  not  bring  such  suit  in  the  district  of  Mas- 
sachusetts against  the  New  Hampshire  corporation,  because  no  service  upon 
the  New  Hampshire  corporation  as  such  could  be  got  in  this  district,  if  for  no 
other  reason.   It  has'  been  determined  by  Judge  Lowell  that  in  some  cases 
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non-resident  corporations  may  be  served  with  process  from  United  States 
courts  in  other  districts  than  those  in  which  they  were  chartered,  and  where 
they  are  found  to  be  doing  business  or  domiciled:  But  this  rule  would  not, 
we  suppose,  extend  to  a  case  like  the  present." 

In  the  other  case  it  was  decided  that  such  a  company,  when  sued 
in  one  of  the  states  in  which  it  had  been  organized,  by  a  citizen  of 
that  state,  cannot,  by  showing  its  organization  in  another  state,  pro- 
cure a  removal  of  the  canse  from  the  state  to  the  federal  court;  and 
discussing  the  question,  Hammond,  J.,  said: 

"It  may  be  a  test  of  the  soundness  of  the  judgment  here  rendered  to  con- 
sider whether,  under  its  operation,  it  would  be  competent  forthis  consolidated 
corporation  to  ignore  its  Kentucky  existence,  and,  describing  itself  as  a  cor- 
poration under  the  laws  of  Louisiana,  sue  a  citizen  of  Kentucky  in  this 
court,  (sitting  in  Kentucky,)  or  whether  a  citizen  of  Kentucky,  ignoring  the 
Kentucky  statutes,  might  sue  it  in  this  court  as  a  Louisiana  corporation 
'found'  within  this  district;  and,  if  either  be  admissible,  why  the  same  right 
to' choose  the  capacity  in  which  it  shall  conduct  the  litigation  does  not  exist 
in  favor  of  the  right  of  removal  when  sued  in  the  state  courts." 

In  other  cases  besides  the  Nashua  d  L.  Corp.  v.  Boston  A  L.  Corp., 
already  cited,  it  has  been  held  that  a  corporation  organized  and  con- 
solidated under  the  laws  of  two  states,  describing  itself  as  a  corpo- 
ration of  any  one  of  them,  and  ignoring  the  statutes  of  the  other,  may 
sue  a  citizen  of  the  latter  in  the  federal  court  there  sitting.  St. 
Tjouis,  A.  &  T.  H.  11.  Co.  v.  Indianapolis  d  St.  L.  R.  Co.  9  Biss.  144; 
Chicago  d  N.  W.  R.  Co.  v.  Chicago  dt  P.  R.  Co.  6  Biss.  219.  And  in 
respect  to  the  other  phase  of  the  proposed  test,  the  view  expressed 
by  Judge  Nelson  has  already  been  quoted.  In  the  opinion  of  the 
supreme  court  in  the  case  of  Railway  Co.  v.  Whitton,  13  Wall.  271, 
283,  followed  and  reaffirmed  in  Midler  v.  Dows,  94  U.  8. 444,448,  lan- 
guage is  used  which  points  to  the  same  conclusion,  and,  if  taken  lit- 
erally, does  not  admit  of  a  different  meaning.  The  defendant  in  the 
case  was  a  consolidated  body  made  up  of  corporations  of  Illinois  and 
Wisconsin,  and  the  court  said : 

"The  defendant,  therefore,  must  be  regarded  for  the  purposes  of  this  action 
as  a  citizen  of  Wisconsin.  But  it  is  said,  and  here  the  objection  to  the  juris- 
diction arises,  that  the  defendant  is  also  a  corporation  under  the  laws  of  Illi- 
nois, and  therefore  is  also  a  citizen  of  the  same  state  with  the  plaintiff.  The 
answer  to  this  position  is  obvious.  In  Wisconsin  the  laws  of  Illinois  have  no 
operation.  The  defendant  is  a  corporation,  and  as  such  a  citizen  of  Wiscon- 
sin by  the  laws  of  that  state.  It  is  not  there  a  corporation  or  a  citizen  of  any 
other  state;  being  there  served  it  can  only  be  brought  into  court  as  a  citizen 
of  that  state,  whatever  its  status  or  citizenship  may  be  elsewhere.** 

While  at  common  law  a  corporation  may  not  migrate,  but  must 
dwell  in  the  place  of  its  creation,  and  cannot  be  sued  elsewhere,  yet 
under  the  laws  of  congress  and  of  the  states  it  may  exercise  its  au- 
thority in  a  foreign  territory  upon  suoh  conditions  as  may  be  pre- 
scribed by  the  law  of  the  place.  "One  of  these  conditions  may  be 
that  it  shall  consent  to  be  sued  there.  If  it  do  business  there  it  will 
be  presumed  to  have  assented,  and  will  be  bound  accordingly.  For 
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the  purposes  of  federal  jurisdiction  it  is  regarded  as  if  it  were  a  citi- 
zen of  the  state  where  it  was  created,  and  no  averment  or  proof  as 
to  the  citizenship  of  its  members  elsewhere  will  be  permitted."  Rail- 
road Co.  v.  Harris,  12  Wall.  65. 
In  the  case  last  cited  it  is  also  said : 

"We  see  no  reason  why  several  states  cannot,  by  competent  legislation, 
unite  in  creating  the. same  corporation,  or  in  combining  several  pre-existing 
corporations  into  a  single  one.  The  jurisdictional  effect  of  the  existence  of 
such  a  corporation,  as  regards  the  federal  courts,  is  the  same  as  that  of  a  co- 
partnership of  individual  citizens  residing  in  different  states."  See,  also,  St. 
Clair  v.  Cox,  106  U  S.  360;  S.  C.  1  Sup.  Ct.  Rep.  854;  Ex  parte  Shollenberger, 
96  U.  S.  369;  Railroad  Co.  v.  KoonUs,  104  U.  S.  5;  Life  Ins.  Co.  v.  Wood- 
worth,  111  U.  S.  138;  S.  C.  4  Sup.  Ct.  Rep.  364;  Railroad  Co.  v.  Railroad  Co. 
10  Fed.  Rep.  497;  Callahan  v.  Railroad  Co.  11  Fed.  Rep.  536. 

In  Railroad  Co.  v.  Wheeler,  1  Black,  297,  the  supreme  oourt  at  an 
earlier  date,  speaking  of  a  consolidated  company,  had  said : 

"The  president  and  directors  of  the  Ohio  &  Mississippi  Railroad  Company 
is,  therefore,  a  distinct  and  separate  corporate  body  in  Indiana  from  the  cor- 
porate body  of  the  same  name  in  Ohio,  and  they  cannot  be  joined  in  a  suit  as 
one  and  the  same  plaintiff,  nor  maintain  a  suit  in  that  character  against  a 
citizen  of  Ohio  or  Indiana  in  a  circuit  court  of  the  United  States." 

The  statutes  of  Indiana  provide  for  suits  against  foreign  corpora- 
tions doing  business  in  the  state,  and  for  service  of  process  upon 
agents  found  in  charge  of  such  business.  Rev.  St.  1881,  §§  3022, 
3030.  But  in  respect  to  consolidated  bodies,  having  a  chartered  ex- 
istence both  in  this  and  in  a  foreign  state  or  states,  it  seems  quite 
doubtful  whether  these  statutes,  which  in  terms  embrace  only  "cor* 
porations  not  incorporated  or  organized  in  this  state,"  can  be  con- 
sidered applicable.  It  is  not  known  to  the  court  that  any  executive 
or  administrative  officer  has  ever  demanded  of  such  companies  a 
compliance  with  these  or  other  statutes  in  respect  to  foreign  corpora- 
tions; and  the  decisions  of  the  supreme  court  of  the  state,  though 
not  directly  in  point,  indicate  views  more  in  harmony  with  the  dec- 
laration in  Railway  Co.  v.  Whitton,  which  is  to  the  effect  that  in  Indi- 
ana the  defendant  can  be  sued  only  as  a  citizen  of  that  state,  "what- 
ever its  status  or  citizenship  may  be  elsewhere."  It  is  to  be  observed 
that  there  has  been  an  appearance  for  the  defendant,  and,  conse- 
quently, there  is  involved  here  no  direct  question  in  respect  to  pro- 
cess or  the  service  of  process ;  but  this,  as  I  suppose,  does  not  impair 
the  argument  which,  if  sound,  establishes  that  notwithstanding  the 
defendant,  as  chartered  in  Michigan,  is  a  separate  and  foreign  body, 
and  as  such,  in  this  instance,  was  sued  and  appeared  to  the  aotion, 
it  had  the  right,  upon  its  appearance,  to  plead  its  consolidated  charter, 
granted  under  the  laws  of  both  states,  and  to  insist  that  in  either 
of  those  states  it  can  be  sued  only  as  a  domestic  corporation.  If 
this  conclusion  involves  injustice,  or  an  apparent  inconsistency  with 
the  cases  cited,  wherein  it  was  held  that  such  a  corporation,  by  de- 
scribing itself  as  a  creature  of  one  state,  may  ignore  its  existence  in 
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another  state,  and  maintain  a  suit  in  the  latter  as  a  foreign  citizen,  it 
results  from  the  common-law  doctrine,  which,  in  respect  to  this  class 
of  corporations,  has  not  been  modified,  either  by  congressional  or  by 
state  legislation,  that  a  corporation  is  "exempt  from  suit  in  a  state 
other  than  that  of  its  creation." 

As  is  said  in  St.  Clair  v.  Cox,  supra: 

"This  doctrine  was  the  cause  of  much  inconvenience,  and  often  of  manifest 
injustice.  To  meet  and  obviate  this  inconvenience  and  injustice,  the  legis- 
latures of  the  several  states  interposed,  and  provided  for  service  of  process  on 
officers  and  agents  of  foreign  corporations  doing  business  therein.  While  the 
theoretical  and  legal  view,  that  the  domicile  of  a  corporation  is  only  in  the 
state  where  it  is  created,  was  admitted,  it  was  perceived  that  when  a  foreign 
corporation  sent  its  officers  and  agents  into  other  states,  and  opened  offices 
and  carried  on  business  there,  it  was  in  effect  as  much  represented  by  them 
there  as  in  the  state  of  its  creation.  As  it  was  protected  by  the  laws  of  those 
states,  allowed  to  carry  on  its  business  within  their  borders,  and  to  sue  in 
their  courts,  it  seemed  only  right  it  should  be  held  responsible  in  those  courts 
to  obligations  and  liabilities  there  incurred. " 

But  while  the  legislation  of  the  states  applies  to  foreign  corpora- 
tions generally,  it  does  not — that  of  Indiana  certainly  does  not — in 
terms  nor  by  fair  intendment  embrace  consolidated  bodies  which  have 
a  domestic  as  well  as  foreign  character  and  domicile,  and  hence,  as 
already  stated,  must  be  regarded  as  still  within  the  common-law  rule. 
The  question,  it  must  be  conceded,  is  involved  in  perplexity.  But  as 
between  the  right  of  such  a  corporation  to  sue,  and  its  exemption  from 
suit,  as  a  foreign  body,  in  any  state  where  it  has  a  chartered  exist- 
ence, the  right  to  sue  seems  to  me,  both  on  principle  and  on  author- 
ity, to  be  the  more  doubtful.  The  right  to  sue,  while  declared  upon 
the  circuit  bench  in  the  cases  cited,  has  not  yet,  I  believe,  been  recog- 
nized by  the  supreme  court.  The  conclusion  which  I  have  reached 
is  in  some  measure  fortified,  perhaps,  by  the  consideration  that  if 
judgment  could  be  given  in  this  action  against  the  defendant  as  a 
Michigan  corporation,  it  would  be  binding  upon  the  company  in  this 
state  as  well  as  in  Michigan,  and  might  be  enforced  by  execution  is- 
sued directly  against  the  property  of  the  company  here.  The  prop- 
erty of  one  company  is  the  property  of  the  other.  According  to  the 
decision  in  Home  v.  Boston  dM.  R.  R.  18  Fed.  Rep.  50,  the  fact  that 
the  injury  complained  of  was  suffered  in  Michigan  is  not  material  to 
the  question  of  jurisdiction. 

Demurrer  overruled. 
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Hobpes  and  others  v.  Northwestern  Manuf'g  &  Car  Go.  and 

others.1 


{Circuit  Court,  D.  Minnesota.   January  5,  1885.) 


Removal  of  Cause— Citizenship— Insolvent  Corporation— Proceedings  un- 
der Minnesota  Statute — Riorrr  of  New  Partt  to  Remove  Case. 

Where  an  action  has  been  brought  against  an  insolvent  corporation  under 
the  special  provisions  of  chapter  76  of  the  Minnesota  General  Statutes  of  1878 
in  the  state  court,  and  a  creditor,  who  is  a  citizen  of  another  state,  has,  by  order 
of  that  court,  obtained  leave  to  he  made  a  party  to  the  suit,  he  must  proceed 
by  supplemental  bill  or  complaint  to  become  such  party,  and  as  this  is  not  an 
original  suit,  bqt  an  ancillary  and  auxiliary  proceeding,  where  the  parties  to 
the  original  suit  arc  citizens  of  the  state  of  Minnesota,  he  cannot  remove  the 
case  into  the  federal  court. 


On  Motion  to  Remand. 

J.  N.  d  I.  W,  Castle,  for  plaintiff. 

Secombe  dt  Sutherland,  for  defendant  bank. 

Nelson,  J.,  (orally.')  In  the  case  of  Hospes  against  The  Northwest- 
ern Manuf'g  ds  Car  Co.  et  al.,  a  motion  to  remand  is  made  by  the 
plaintiff.  The  action  was  removed  by  the  Mercantile  Bank,  of  Bos- 
ton, who,  it  is  claimed,  had  become,  by  order  of  the  state  court  dur- 
ing the  proceedings,  a  party  to  the  controversy.-  The  action  was 
commenced  by  Hospes  &  Co.  against  the  Northwestern  Manufactur- 
ing &  Car  Company,  under  a  special  provision  of  our  statute,  which 
is  an  extract  from  the  old  New  York  statute  of  1825.  It  is  a  little 
remarkable  that  in  all  these  proceedings  there  has  been  no  citation 
of  authorities  on  either  side  of  cases  which  have  arisen  under  the  law 
of  the  state  of  New  York,  or  under  the  statutes  of  the  states  of  Wis- 
consin and  Michigan,  which  are  extracts  from  the  New  York  statute. 
This  is  a  proceeding  to  wind  up  an  insolvent  corporation.  The  plain- 
tiff obtained  a  judgment  at  law  against  the  defendant,  issued  an  ex- 
ecution, and  the  same  was  returned  nulla  bona  by  the  sheriff.  In 
cases  of  this  kind  the  statute  provides  that  where  a  plaintiff  sets  up 
all  previous  facts, — the  judgment  being  the  basis  and  foundation  of 
the  proceeding, — or  makes  complaint  to  th(e  district  court  of  the 
county  where  the  judgment  was  obtained,  the  district  court  may  se- 
questrate the  property  of  the  corporation,  and  appoint  a  receiver. 
The  case  then  proceeds  as  an  original  suit.  That  was  the  view  which 
was  taken  of  it  by  Chancellor  Walworth,  and  by  other  judges  of 
New  York ;  that  it  was  a  proceeding  provided  by  the  statute  for  the 
purpose  of  winding  up  an  insolvent  corporation.  Thero  is  a  provis- 
ion, also,  in  our  statute  that  whenever  the  judge  of  the  court  thinks 
it  proper  and  advisable  that  all  parties  who  were  creditors  should 
become  parties  to  the  proceedings,  he  might  issue  an  order  to  that 
effect,  requiring  all  the  creditors  to  become  parties  within  a  certain 

1  Reported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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specific  time, — six  months, — or  be  barred  from  all  participation  in 
the  distribution  of  the  funds.  It,  however,  does  not  require  an  order 
of  the  court  to  distribute  such  funds  to  the  creditors  when  a  final 
decree  was  rendered  in  the  case.  The  object  of  the  law  is  to  make 
an  equitable  distribution  of  all  the  property  of  the  corporation  among 
all  the  creditors  in  proportion  to  their  debts,  and  the  statute  so  pro- 
vides.   Rev.  St.  Minn.  c.  76,  §  10. 

This  proceeding  was  instituted  by  the  plaintiff  upon  a  judgment 
previously  obtained.  Upon  that  complaint,  with  the  summons  being 
filed  in  the  state  court,  an  order  was  issued  to  show  cause  why,  on 
the  return  of  the  order  and  hearing  of  counsel,  a  receiver  should  not 
be  appointed  for  this  corporation.  It  is  very  doubtful  whether,  un- 
der the  statute  as  it  exists,  the  plaintiff  was  entitled  to  have  a  re- 
ceiver appointed  before  the  company  was  condemned  and  declared 
to  be  insolvent.  The  statute  says  that  on  complaint  made  the  oburt 
may  sequestrate  the  property,  and  appoint  a  receiver.  Now  the  ap- 
pointment of  a  receiver  would  be  a  sequestration  of  the  property,  be- 
cause, when  the  directors  and  stockholders  are  stripped  of  their  fran- 
chises, and  there  is  a  receiver  appointed,  there  is  virtually  a  dissolution 
of  the  corporation.  So  it  is  very  questionable  whether  a  receiver  of 
a  corporation  could  legally  be  appointed  in  advance  of  the  condem- 
nation and  sequestration  of  the  property  and  stock  of  the  corpora- 
tion. 

The  case  of  Corning  v.  Mohawk  Valley  In$.  Co.  11  How.  Pr.  190,  is 
a  very  instructive  one,  where  Judge  Harris,  of  the  supreme  court  of 
the  Albany  district,  was  inclined  to  take  the  view  that,  after  the  Code 
had  been  adopted  in  the  state  of  New  York,  it  was  proper  for  a  com- 
plaint or  petition  to  be  filed,  and  on  order  to  show  cause  why  seques- 
tration of  the  property  and  effects  of  the  corporation  should  not  be 
made,  to  appoint  a  receiver;  although  he  conceded  that,  the  orig- 
inal statute  not  being  repealed,  a  corporation  might  be  wound  up  by 
suit  also.  And  he  held  in  that  case  that  when  the  judgment  credit- 
ors had  taken  proceedings  to  wind  up  a  corporation  there  was  no  new 
suit,  but  a  continuation  of  the  original  suit,  and  it  did  not  require  the 
service  of  any  process  against  the  defendant.  In  the  case  of  Judson 
v.  Ilossie  Galena  Co.  9  Paige,  Ch.  600,  Chancellor  Walwobth  reviewed 
and  passed  upon  the  New  York  statute,  (of  which,  as  I  before  stated, 
our  statute  is  an  extract,)  and  used  the  following  language : 

"It  is  difficult  to  say  precisely  what  proceedings  were  contemplated  by  the 
framers  of  the  fifty-sixth  section,  (vide,  also,  Minn.  Rev.  St.  c.  76,  §  23.)  to  enable 
the  creditors  of  a  corporation  to  make  themselves  parties  to  a  suit,  before  there 
had  been  a  decree  for  the  benefit  of  all  the  creditors.  In  the  note  to  that  sec- 
tion the  revisers  say  it  is  in  conformity  to  the  practice  in  the  similar  case  of 
executors,  where  the  creditors  have  claims  upon  a.  common  fund  for  the  pay- 
ment of  all  ratably,  or  according  to  a  specified  order  of  priorities:  the  court 
directs  a  reference  to  a  master  to  take  proof  of  the  claims  of  all  the  cred- 
itors, and -directs  notices  to  be  published,  requiring  all  the  creditors  to  come 
in  before  such  master  and  prove  their  claims;  and  those  creditors  who  were 
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not  parties  to  the  suit  originally,  make  themselves  parties  thereto  by  going 
before  the  master,  on  the  reference,  and  proving  their  debts  under  the  de- 
cree. *  *  *  The  only  other  way  in  which  a  creditor  can  make  himself 
a  party  to  a  suit  is  by  the  filing  of  a  supplemental  bill,  and  making  the  pre- 
vious parties  to  the  suit  defendants  >in  such  bill.  It  could  not  have  been' 
the  intention  of  the  legislature  to  require  each  creditor  of  an  insolvent  cor- 
poration to  file  a  supplemental  bill  against  its  directors  and  stockholders,  or 
be  forever  barred  from  having  any  claim  against  them  or  against  the  cor- 
porate fund.  And  as  each  creditor  of  the  corporation  has  the  right  to  con- 
test the  validity  of  the  claims  of  the  others,  it  would  be  improper  to  compel 
them  all  to  join  in  one  bill,  which  might  deprive  them  of  that  right.  Besides, 
the  joining  of  all  the  creditors  in  the  same  suit,  and  carrying  on  a  litigation 
in  their  joint  names,  would,  in  nine  cases  out  of  ten,  be  found  wholly  im- 
practicable. " 

All  that  was  done  in  the  case  at  bar  in  the  court'  below  was,  an 
order  was  made  that  all  creditors,  including  the  present  creditor, 
the  bank  who  brought  this  suit,  and  had  removed  it  to  this  court, 
should  become  parties  to  the  suit,  and  the  only  manner  in  which  the 
bank  oonld  become  a  party  was  by  a  supplemental  complaint.  In  the 
papers,  which  are  very  voluminous,  there  is  a  paper  claiming  that 
the  defendant  is  a  debtor  to  the  plaintiff,  and  asking  leave  tovjile  the 
same.  This  paper  seems  to  be  rather  in  the  nature  of  a  bill  of  par- 
ticulars, although  there  is  a  short  plea  for  relief  at  the  end ;  that  is, 
it  has  nothing  about  it  that  would  indicate  that  it  is  intended  to  be  * 
a  supplemental  complaint;  because,  in  a  supplemental  complaint, 
one  who  seeks  to  become  a  party  to  the  suit  must  make  all  the  rest  of 
the  parties,  both  plaintiff  and  defendant,  parties  to  the  supplemental 
bill.  If  I  am  right  in  my  view  of  the  case  as  it  stands,  the  bank,  hav- 
ing by  order  of  the  court  obtained  leave  to  become  a  party  to  the  suit 
■in  the  state  court,  should  have  taken  steps  by  supplemental  bill  or 
supplemental  complaint  to  become  such  a  party.  In  doing  so,  the  pro- 
ceeding is  not  a  new  suit ;  it  is  a  dependency  upon  the  original  suit. 
It  is  an  ancillary  and  auxiliary  proceeding  and  as  such  the  orig- 
inal suit,  being  between  the  citizens  of  the  same  state,  oannot  be  re- 
moved here  by  one  seeking  to  become  a  party  thereto.  The  motion 
to  remand  is  granted. 
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COLGLAZIER  V.  LOUISVILLE,  N.  A.  &  C.  Ry.  Co. 


{Circuit  Court,  D.  Indiana.  1884.) 


Removal  of  Cause— Corporation  Created  ra  Several  States — CrrczRNBHip. 
A  railroad  corporation  organized  under  the  laws  of  Indiana  and  of  Kentucky 
is  a  citizen  of  both  states,  and  an  action  instituted  against  it  in  a  state  court  in 
Indiana  by  a  citizen  of  that  state  cannot  be  removed  to  the  United  States  cir- 
cuit court  on  the  ground  of  citizenship. 

Law.    Motion  to  remand. 
Saml.  B.  Voyles,  for  plaintiff. 
Geo.  W.  Friedley,  for  defendant. 

Woods,  J.  The  action  was  commenced  in  a  state  court, — the  cir- 
cuit court  of  Washington  county.  The  complaint  charges  that  the 
defendant  was,  on  the  twenty-fourth  day  of  December,  1883,  "the 
owner  of  a  certain  railroad  known  as  and  called  the  Louisville,  New 
Albany  &  Chicago  Railway;  that  said  railway  extended  from  the 
city  of  Louisville,  in  the  state  of  Kentucky,  to  the  city  of  Chicago, 
in  the  state  of  Illinois;"  and  that  on  that  day,  at  the  town  of  Sa- 
lem, Washington  county,  Indiana,  through  which  town,  county,  and 
state  said  road  passes,  the  plaintiff,  as  a  passenger,  entered  one 
of  the  cars  of  said  railway  company  to  be  carried  from  Salem  to 
Louisville,  and  that  by  reason  of  a  defective  bridge  the  oar  was  pre- 
cipitated into  Blue  river,  in  said  county,  whereby  the  plaintiff  suf- 
fered injury,  etc.  Process  was  served  upon  an  agent  of  the  defend- 
ant at  Salem,  Indiana-.  The  defendant  appeared  and  moved  for  a 
transfer  of  the  cause  to  this  court,  for  the  reason,  as  stated  in  the 
petition  for  removal,  that  the  defendant  "is,  and  was  at  the  com- 
mencement of  the  action,  a  corporation,  duly  created  such  by  an  act 
of  the  general  assembly  of  the  commonwealth  of  Kentucky,  and  doing 
business,  and  has  now  and  had  then  its  chief  office,  in  the  state  of 
Kentucky,  and  is  a  citizen  of  said  state  of  Kentucky;  and  that  the 
plaintiff  is,  and  was  at  the  commencement  of  this  action,  a  citizen 
of  the  state  of  Indiana;  and  that  the  matter  and  amount  in  contro- 
versy exceeds,"  etc. 

The  motion  to  remand  is  made  upon  three  grounds:  (1)  The 
cause  was  certified  to  this  court  before  the  issues  were  formed;  (2) 
the  cause  was  removed  upon  a  petition  which  does  not  affirmatively 
state  that  the  defendant  was  and  is  not  a  citizen  of  Indiana;  (3) 
that  at  the  time  of  the  removal  the  defendant  was  and  still  is  a  corpo- 
ration-duly  organized  under  the  laws  of  Indiana,  and  was  then  and 
still  is  a  citizen  of  both  the  states  of  Kentucky  and  Indiana  by  rea- 
son of  its  organization  in  said  states  respectively. 

The  third  cause  is  supported  by  proof  of  its  truth,  and  brings  the 
case  within  the  authority  of  the  decision  in  Chicago  <&  W.  I.  R.  Co. 
v.  Lake  Shore  d  M.  S.  Ry.  Co.  10  Biss.  122 ;  8.  C.  5  Fed.  Rep.  19.  See, 
also,  Copeland  v.  Memphis,  etc.,  Co.  3  Woods,  651;'  Chicago  <&  W.  L 
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R.  Co.  v.  Lake  Shore  d  M.  S.  Ry.  Co.- 6  Fed.  Rep.  19;  Uphoff  v.  Chi- 
cago, St.  L.  d  N.  0.  R.  Co.  Id.  545;  Nashua  d  L.  R.  Co.  v.  Boston  d 
L.  R.  Co.  8  Fed.  Rep.  458;  Johnson  v.  Philadelphia^  W.  d  B.  R.  Co. 
9  Fed.  Rep.  6;  Horne  v.  Boston  d  M.  R.  Co.  18  Fed.  Rep.  50;  St. 
Louis,  A.dT.H.R.  Co.  v.  Indianapolis  d  St.  L.  R.  Co.  9  Biss.  144; 
Muller  v.  Dows,  94  U.  S.  444. 
Cause  remanded. 


Removal  of  Cause— Appearance  in  State  Coubt— Waiver  of  Jurisdiction 
—Motion  to  Dismiss. 

Under  the  act  of  1875  a  special  appearance  in  the  state  court  for  the  pur- 
pose of  removal  is  not  a  waiver  of  jurisdiction,  and  after  removal  to  the  cir- 
cuit court  a  motion  to  dismiss  the  case  for  want  of  jurisdiction  may  be  made. 

On  Motion  to  Dismiss. 

A.  B.  Jackson  and  C.  K.  Davis,  for  plaintiffs. 
J.  D.  Springer,  for  defendant. 

Nelson,  J.,  (orally.)  In  the  oases  of  Hendricksoit,  Whitney,  and 
Wessinger  against  Chicago,  Rock  Island  d  Pacific  Railway  Company, 
three  separate  cases  against  the  same  defendant,  a  motion  is  made  on 
the  part  of  counsel  for  the  railroad  company  to  dismiss,  on  the  ground 
that  the  court  has  no  jurisdiction.  These  suits  were  instituted  in  the 
county  of  Hennepin,  and  were  brought  to  recover  damages  for  personal 
injuries  by  the  respective  plaintiffs.  The  injuries  were  inflicted  in  the 
state  of  Missouri,  and  the  defendant  corporation  has  no  place  of  busi- 
ness in  this  state,  and  transacts  no  business  therein.  Service  was  ob- 
tained by  a  writ  of  attachment,  attempting  to  attach  a  debt  under  the 
statute,  but  there  was  a  failure  to  make  proper  affidavits,  on  the  part  of 
the  plaintiffs,  to  obtain  an  order  legally  for  service  of  process  by  pub- 
lication; this  is  conceded.  The  suits  were  brought  in  the  state  court 
of  the  county  of  Hennepin,  and  a  motion  was  filed  in  that  court  to 
dismiss  for  want  of  jurisdiction,  and  immediately  petitions  were  filed 
and-  bonds  given  to  remove  the  cases  to  this  court.  The  motion  is 
renewed  to  dismiss  the  cases  here  for  want  of  jurisdiction.  The  claim 
is  made  on  the  part  of  the  plaintiffs,  that  the  defendant,  having  ap- 
peared in  the  state  co,urt,  for  the  purpose  of  removing  the  cases  and 
filing  a  petition,  etc.,  waived  all  irregularities,  and  cannot  take  ad- 

1  Reported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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vantage  of  them  in  this  court.  ■  I  think  the  decisions  are  the  other 
way,  under  the  act  of  1875,  particularly  in  this  circuit  and  in  Mich- 
igan. Evidently  it  was  a  special  appearance  for  the  purpose  of  re- 
moval  to  this  court.  It  cannot  be  said  that  an  appearance  for  tie 
particular  purpose  of  removal  is  a  general  appearance  so  as  to  give 
the  court  jurisdiction  of  the  party,  and  a  waiver  of  all  irregularities. 
The  case  cited  by  Judge  Brown,  of  Michigan,  and  the  one  decided 
by  Judge  Treat  in  this  circuit,  are  in  point,  and  I  think  there  are  one 
or  two  others.  Under  the  statute  of  1875  a  special  appearance  for 
the  purpose  of  removal  is  not  a  waiver  of  jurisdiction.  The  motion 
for  dismissal  is  granted. 


1.  Appropriation  ok  Payments— Running  Accounts. 

The  rule  for  the  appropriation  of  payments  on  running  accounts  is  that  the 
first  item  on  the  credit  side  of  the  account  will  be  applied  to  extinguish  the  first 
item  on  the  debit  side  of  the  account ;  but  this  rule  has  no  force  against  an  un- 
derstanding of  the  parties  to  the  contrary. 

2.  Same — When  Some  Debts  Due  and  Some  not. 

In  the  absence  of  an  agreement  to  the  contrary,  the  law  will  apply  credits  to 
extinguish  debts  which  are  due,  in  preference  to  debts  which  are  not  due. 

3.  Same — Right  Belongs  Exclusively  to  Debtor  and  Creditor. 

The  exercis%  of  the  right  of  appropriation  of  payments  belongs  exclusively 
to  the  debtor  and  creditor,  and  no  third  party  can  be  heard  for  the  purpose  of 
compelling  a  different  appropriation  from  that  agreed  upon  by  them. 

4.  Same— Merchant's  Books  may  be  Explained. 

A  merchant  is  not  estopped  from  showing  an  understanding  or  agreement 
inconsistent  with  the  deductions  the  law  would  draw  from  the  face  of  his  books 
unexplained. 

In  Equity. 

Cohn  A  Cohn,  for  complainants. 

U.  M.  <k  G.  B.  Rose,  for  defendants. 

Caldwell,  J.  On  the  ninth  of  December,  1881,  Poe  &  Co.,  mer- 
chants, doing  business  at  Clinton,  in  this  state,  were  indebted  to  Ad- 
ler,  Goldman  &  Co.,  commission  merchants,  doing  business  in  St. 
Louis,  in  the  sum  of  $7,258.21.  At  this  time,  Adler,  Goldman  &  Co. 
had  on  hand  cotton  for  sale  for  account  of  Poe  &  Co.,  which  it  was 
estimated  would  reduce  the  amount  due  the  former  to  about  the  sum 
of  $3,400,  and  for  this  amount  Poe  &  Co.,  on  the  day  named,  exe- 
cuted their  note,  payable  to  Adler,  Goldman  &  Co.,  due  January  1, 
1883,  and,  to  secure  payment  of  the  same,  executed  a  deed  of  trust  on 
lands  to  Jones,  as  trustee.  After  the  maturity  of  the  note,  the  trus- 
tee advertised  the  lands  for  sale  under  the  deed,  whereupon  the  plain- 
tiffs filed  this  bill  to  enjoin  the  sale,  upon  the  ground  that  they  were 
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judgment  creditors  of  Poe  &  Co.,  and  that  their  judgment  was  a  lien 
on  the  lands  embraced  in  the  deed  of  trust,  but  junior  thereto,  and 
that  the  debt  secured  by  the  deed  of  trust  had  been  paid.  Poe  &  Co. 
continued  to  do  business  with  Adler,  Goldman  &  Go.  for  a  year  or 
more  after  the  execution  of  the  deed  of  trust.  During  that  time,  Adler, 
Goldman  &  Co.  paid  a  large  amount  of  debts  due  from  Poe  &  Co.  to 
third  parties,  and  advanced  them  money  and  goods  on  credit;  and 
Poe  &  Co.  shipped  to  Adler,  Goldman  &  Co.  cotton  and  other  arti- 
cles, and  sold  them  the  stock  of  goods  they  had  on  hand  at  the  time 
of  their  failure,  and  a  number  of  horses  and  males,  all  of  which  were 
placed  to  the  credit  of  Poe  &  Co.  on  the  books  of  Adler,  Goldman  & 
Co.  The  books  of  the  latter  show  a  continuous  running  acoount,  in 
which  the  items  of  debt  and  'credit  are  entered  at  their  appropriate 
dates.  The  balance  due  from  Poe  &  Co.,  at  the  date  of  their  failure 
in  1883,  as  shown  by  the  books,  was  $5,497.75.  This  balance  was 
all  Poe  &  Co.  owed  Adler,  Goldman  &  Co.,  and  the  books  show  it  all  to 
be  due  on  account.  But,  in  fact,  $3,400,  that  went,  to  make  up  this  bal- 
ance, had  been  included  in  the  note  secured  by  the  deed  of  trust.  No 
rest  in  the  account  was  made  at  the  date  of  the  note,  and  it  was  not 
carried  to  the  credit  of  Poe  &  Co.  on  the  books.  This  method  of  keep- 
ing the  books  made  Poe  &  Co. 'a  indebtedness  on  account  appear  to 
be  more  than  it  was  by  the  amount  of  the  note.  From  the  date  of  the 
note  down  to  the  close  of  business  relations  between  the  parties  there 
was  always  due  Adler,  Goldman  <fc  Co.  a  sum  exceeding  the  amount 
of  the  note.  It  was  understood  between  Adler,  Goldman  &  Co.  and 
Poe  &  Co.  that  the  lien  of  the  deed  of  trust  should  remain  until  all 
indebtedness  was  paid.  It  was  a  necessary  implication  from  this  un- 
derstanding that  in  their  subsequent  dealings  credits  should  be  first 
applied  to  the  indebtedness  accruing  after  the  execution  of  the  note. 
Mr.  Poe  testifies  that  "it  was  not  expected  or  intended  by  us  that  the 
payments  should  be  applied  to  the  payment  of  the  note  secured  by 
the  deed  of  trust, "  and  the  members  of  the  firm  of  Adler,  Goldman  & 
Co.  testify  to  the  same  effect. 

The  plaintiffs  insist  that  Adler,  Goldman  &  Co.  must  be  held  to 
the  state  of  the  case  disclosed  on  the  face  of  their  books,  and,  after 
that  is  done,  they  insist  upon  the  application  of  the  rule  that,  in  case 
of  running  accounts,  the  first  item  on  the  credit  side  of  the  account 
will  be  applied  to  extinguish  the  first  item  on  the  debit  side  of  the 
aocount.  The  rule  for  the  appropriation  of  payments  in  the  case  of 
running  accounts  is  accurately  stated,  but  it  has  no  force  when  the 
proof  shows  an  understanding  of  the  parties  to  the  contrary.  Price 
v.  Dowdy,  34  Ark.  285;  2  Whart.  Cont.  §  938.  If  regard  is  had*  to 
the  books  alone,  the  indebtedness  existing  at  the  cLte  of  the  note, 
and  which  constituted  its  only  consideration,  would  appear  to  be  paid, 
and  its  payment  would  extinguish  the  note  and  the  lien  to  secure  its 
payment.  But  in  fact  that  indebtedness  has  not  been  paid.  The 
legal  effect  of  the  understanding  of  the  parties  was  to  segregate  from 
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the  account  then  due  from  Poe  &  Co.  to  Adler,  Goldman  &  Co.  the 
amount  for  which  the  note  was  executed,  and  extend  the  time  of  pay- 
ment on  that  amount  until  the  maturity  of  the  note.  It  is  true,  there 
is  nothing  on  the  books  of  Adler,  Goldman  &  Co.  to  indicate  this  un- 
derstanding of  the  parties ;  but  the  failure  to  make  their  books  har- 
monize with  their  agreement  cannot  operate  to  the  prejudice  of  either 
party.  The  understanding  of  the  parties  may  be  shown  and  will 
control.  As  was  said  by  Mr.  J astice  Eakin  in  Price  v.  Dowdy,  supra, 
"The  complainant  may  have  kept  his  account  in  this  manner  for 
convenience,  and  he  is  not  estopped  thereby.1'  On  the  amount  of 
the  account  carried  into  the  note,  which  must  be  held  to  embrace  the 
oldest  items  in  the  account,  Adler,  Goldman  &  Co.  gave  day  of  pay- 
ment until  January,  18&3.  As  to  this  amount  they  could  not  enforce 
collection  by  suit  until  the  maturity  of  the  note.  The  credits  on  the 
account  were  made  before  the  maturity  of  the  note,  and  when  debts 
in  excess  of  the  credits  were  due  from  Poe  &  Co. 

On  these  facts,  in  the  absence  of  an  agreement,  the  law  would  ap- 
ply the  credits  to  extinguish  the  debts  which  were  due,  and  not  to 
the  note  which  was  not  due,  and,  of  course,  not  to  the  items  of  the 
account  which  constituted  the  consideration  for  the  note.  2  Whart. 
Cont.  §  931.  But,  independently  of  this  rule,  and  of  the  original 
understanding- of  the  parties,  the  plaintiffs'  case  fails.  It  will  be  ob- 
served that  Poe  &  Co.,  the  debtors,  are  not  objecting,  but  consenting, 
to  the  appropriation  made  by  the  creditors.  What  right  have  the 
plaintiffs  to  demand  a  change  in  the  appropriation  of  payments  as- 
sented to  by  the  debtor  and  creditor  ?  Upon  what  principle  can  a 
stranger  come  between  a  creditor  and  his  debtor,  and  dictate  the  ap- 
propriation of  payments  against  the  will  of  both  ?  Adler,  Goldman 
&  Co.  owed  no  duty  to  the  plaintiffs.  No  principle  of  law  or  equity 
required  them  to  apply  the  payments  to  their  secured  debt  in  order 
to  give  the  plaintiffs  the  benefit  of  their  security.  The  most  the 
plaintiffs  can  demand  is  that  the  credits  shall  be  applied  to  extinguish 
bona  fide  debts;  and  that  has  been  done.  Nor  is  it  a  fraud  on  the 
plaintiffs  for  Poe  &  Co.  to  consent  that  the  credits  shall  be  applied 
so  as  not  to  extinguish  the  secured  debt.  The  debtors  had  an  un- 
doubted right  to  appropriate  their  credits  to  the  payment  of  any  debt 
they  owed,  whether  secured  or  not.  This  was  nothing  but  the  exer- 
cise of  the  right  of  preference  which  belongs  to  every  debtor.  The 
question,  whether  an  appropriation  once  made  by  agreement  between 
the  debtor  and  creditor  can  afterwards  be  changed  to  the  prejudice 
of  other  creditors  of  the  debtor  who  have  acted  on  the  faith  of  the 
first  appropriation,  does  not  arise  in  this  case.  Here  the  debtor  and 
creditor  are  insisting  on  the  appropriation  agreed  upon  between  them 
from  the  beginning.  No  other  appropriation  was  ever  made.  No 
representations  were  made  to  plaintiffs  by  the  debtor  or  creditor  that 
any  other  appropriation  had  been  or  would  be  made.  There  is  no 
suggestion  of  actual  fraud  in  the  case.    It  is  well  settled  that  the  ei- 
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ercise  of  the  right  of  appropriation  belongs  exclusively  to  the  debtor 
and  creditor.  No  third  party  can  be  heard  for  the  purpose  of  com- 
pelling a  different  appropriation  from  that  agreed  upon  by  them.  2 
Whart.  Cont.  §  926.  A  surety  cannot  compel  such  an  application  > 
of  payments  by  the  creditor  as  would  most  relieve  him.  Id.  Judge 
Story  says  the  "right  of  appropriation  is  one  strictly  existing  between 
the  original  parties,  and  no  third  party  has  any  authority  to  insist 
upon  an  appropriation  of  such  money  in  his  own  favor,  where  neither 
the  debtor  nor  the  creditor  have  made  or  required  any  such  appropri- 
ation."   Gordon  v.  Hobart,  2  Story,  243,  264. 

See  Nichols  v.  Knowles,  17  Fed.  Rep.  494,  and  note,  495.— [Ed. 


Corporation — Election  of  Directors — Mismanagement  —  Rights  of  Stock- 
holders. 

Where  a  corporation,  by  contract  not  impeached,  acquires  a  majority  of  the 
capital  stock  of  another  corporation,  and  through  the  control  thus  acquired 
elects  new  directors,  and  the  latter  corporation  fails  tofulfill  its  part  of  the  con- 
tract, the  stockholders  of  the  former  company,  on  the  sole  ground  that  the  acts 
of  such  directors  are  highly  detrimental  to  the  property  and  interests  of  the 
company,  will  not  be  entitled  to  an  injunction  against  their  further  acting  as 
directors  and  officers,  and  the  appointment  of  a  receiver  of  the  property. 

In  Eqnity. 

Marsh,  Wilson  dc  Wallis,  for  complainants. 

.Simpson  &  Werner,  for  defendants  Bankers'  &  Merchants'  Tele- 
graph Co.,  and  Newcombe  &  Smith,  as  receivers. 

Geo.  Putnam  Smith,  for  defendants  Dimock  and  others. 
Henry  G.  Andrews,  for  defendant  Robeson. 

Wheeler,  J.  The  bill  is  the  foundation  of  all  the  proceedings  in 
the  case,  and  no  relief  can  properly  be  granted,  either  temporary  or 
final,  beyond  what  the  allegations  of  the  bill  will  warrant.  Accord- 
ing to  the  bill,  the  defendant  the  Bankers'  &  Merchants'  Telegraph 
Company,  by  contract  not  impeached,  acquired  a  majority  of  the  cap- 
ital stock  of  the  defendant  the  American  Eapid  Telegraph  Company, 
and  through  this  control  the  other  defendants  have  been  elected  di- 
rectors and  officers  of  the  Rapid  Company,  and  the  Bankers'  &  Mer- 
chants' Company  has  not  fulfilled  its  part  of  the  contract  by  which 
the  stock  was  acquired.  .  Various  acts  and  omissions  of  the  defend- 
ants who  are  directors  and  officers  of  the  Rapid  Company  are  set 
forth  as  being  highly  detrimental  to  the  property  and  interests  of  that 
company,  and  an  injunction  against  their  further  acting  as  directors 
and  officers,  and  a  receiver  of  the  property,  are  asked  pending  the 
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litigation.  The  lawfulness  of  the  election  of  the  directors  and  offi- 
cers is  not  denied;  for  aught  that  appears,  the  orators  and  all  the 
other  stockholders  voted  for  them.  1  The  substance  of  the  claim  made 
is  that  they  are  managing  the  affairs  of  the  company  contrary  to  its 
interests,  and  that  the  orators,  as  stockholders,  have  the  right  to  have 
the  management  taken  by  the  court,  through  a  receiver,  out  of  their 
hands,  and  his  management  secured  from  their  interference  by  in- 
junction against  them.  The  bill  in  no  manner  states  or  shows  that 
the  orators,  or  any  of  them,  have  in  any  manner  requested  these  de- 
fendants to  take  any  different  course  from  what  they  have  taken  in 
any  of  the  respects  complained  of.  They  allege  that  it  would  do  no 
good  to  make  such  request  under  the  circumstances ;  but  this  is  merely 
their  judgment — the  fact  might  be  otherwise.  They  have  a  voice 
within  the  corporation,  and  they  are  not  oppressed  until  they  have 
exercised  it  and  failed  to  produce  correct  results.  The  acts  and  omis- 
sions of  the  directors  which  are  complained  of  are  in  their  nature  ad- 
ministrative, requiring  the  exercise  of  discretion  and  judgment;  such 
as  not  bringing  some  suits  and  proceedings,  and  not  defending  others; 
not  insisting  upon  the  use  of  the  corporate  name  in  its  business,  and 
not  proceeding  to  recover  corporate  property;  incurring  corporate 
liabilities,  and  giving  corporate  obligations.  The  orators  are  not  pro- 
ceeding at  all  upon  any  rights  as  creditors,  neither  is  aotual  insolv- 
ency alleged ;  neither  have  they  asked  upon  this  motion  to  have  suits 
restrained,  or  the  incurring  or  giving  obligations,  or  any  particular 
disposition  of  property,  prevented.  They  ask  to  have  the  administra- 
tion of  the  affairs  of  the  corporation  taken  by  the  court,  and  those  de- 
fendants restrained  from  acting  in  the  performance  of  the  functions 
of  their  offices  until  new  officers  and  management  are  instituted. 
This  course  would  seem  to  be'  directly  contrary  to  the  decisions  of  the 
supreme  court  in  Dimpfell  v.  Ohio  d  M.  Ry.  Co.  110  U.  S.  209;  8.  C. 
3  Sup.  Ct.  Eep.  573 ;  and  Hawes  v.  Oakland,  104  U.  8.  450.  The  stock- 
holders seem  to  have  no  right  on  which  to  rest  an  application  to  the 
courts  to  take  or  control  the  management  of  the  corporate  affairs  un- 
til their  efforts  within  the  corporation  are  overborne,  and  their  inter- 
ests are  thereupon  betrayed  or  jeopardized.  All  that  is  lacking  here. 
These  stockholders  have  merely  observed  what  is  going  on,  and,  with- 
out trying  to  prevent  it  as  stockholders,  apply  to  the  court  for  its 
control.  They  do  not  appear  to  be  entitled  to  this  relief  in  this  sum- 
mary manner.  ' 

The  motion  for  a  receiver,  and  an  injunction  against  the  directors 
and  officers,  is  denied.  / 
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Deering  v.  Ladd,  Assignee,  and  another.1 


(Circuit  Court,  D.  Minnesota.   December  Term,  1884.) 


1.  Chattel  Mobtoaqe  —  Fraudulent  Preference  —Minnesota  Insolvent 

Law. 

On  examination  of  the  evidence,  held,  that  it  does  not  show  that  the  mort- 
gagee had  reasonable  cau  so  to  suppose  that  the  mortgagor  was  insolvent  at  the 
time  the  chattel  mortgage  sought  to  be  foreclosed  was  given. 

2.  Same— Elevator  Built  on  Railroad  Land  under  License — Personalty. 

An  elevator  built  on  land  owned  by  a  railroad  company,  under  a  license  al- 
lowing the  owner  to  operate  it  for  the  mutual  benefit  of  himself  and  the  com- 
pany, and  with  a  right  to  remove  it.,  though  the  removal  might  injure  the  struc- 
ture, is  personal  property,  and  a  mortgage  thereon  a  chattel  mortgage. 

In  Equity. 

D.  S.  Griffin  and  L.  C.  Spooner,  for  plaintiff. 
C.  H.  Benton,  for  defendant. 

Nelson,  J.,  (orally.)  This  is  a  snit  brought  by  the  plaintiff  to  fore- 
close a  chattel  mortgage.  Just  previous  to  the  foreclosure  the  mort- 
gagor made  an  assignment  under  the  insolvency  law  of  this  state. 
The  assignee  intervenes  in  this  case,  and  has  filed  his  answer  oppos- 
ing the  suit  of  the  plaintiff,  who  is  the  mortgagee.  The  question 
raised  is  that  the  mortgage  was  a  preference  contrary  to  the  insolvency 
statute  of  the  state  of  Minnesota,  and  that  at  the  time  it  was  given 
the  mortgagor  was  insolvent,  and  the  mortgagee  had  reasonable  cause 
to  believe  that  he  was  insolvent.  Another  question  is  presented  by 
the  pleadings :  the  claim  is  made  by  the  intervenor  that  the  property 
is  real,  and  not  personal.  The  property  embraced  in  the  mortgage 
is  an  elevator  built  on  the  land  by  permission  of  the  Hastings  &  Da- 
kota Railroad  Company.  That  permission  is  a  license ;  there  is  no 
written  contract,  and  all  the  testimony  with  regard  to  it  is  oral.  But 
it  is  very  clear,  from  the  evidence  of  the  agent  and  of  the  superin- 
tendent of  the  railroad  company  and  of  the  mortgagor,  that  the  latter 
had  a  license  to  go  upon  the  property  of  the  company  and  build  the 
elevator.  He  did  so,  and  operated  it  in  connection  with  the  railroad 
oompany  as  a  benefit  both  to  himself  and  to  it. 

I  have  examined  the  evidence  in  the  case,  and  think  there  is  noth- 
ing to  show  that  the  mortgagee  had  reasonable  cause  to  suppose  that 
the  mortgagor  was  insolvent  at  the  time  the  mortgage  was  given. 
The  mortgagee  resided*  in  Chicago,  and  the  mortgagor  in  this  state, 
and  it  is  true  that  he  sent  an  agent  to  look  after  his  claim,  which  was 
a  promissory  note,  and  in  the  conversation  with  the  mortgagor  there 
is,  perhaps,  something  that  might  lead  the  agent  to  suspect  that  the 
mortgagor  was  not  in  a  solvent  condition,  or  might  not  be  solvent 
within  the  strict  view  of  the  insolvent  law,  and  that  he  was  not  able 
to  pay  his  paper  on  its  maturity.    At  that  time  the  mortgagor  said 

i  Reported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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that,  while_  he  could  not  pay  it  all  at  once,  he  could  pay  a  portion  of 
it,  and  in  a  few  days  would  pay  the  balance.  There  was  nothing  to 
show  that  he  was  even  pressed  by  the  mortgagor,  and  in  their  con- 
versation it  was  manifest  that  both  parties — both  the  agent  and  the 
mortgagor  himself — supposed  he  was  worth  thirty  or  forty  thousand 
dollars.  I  do  not  think  the  evidence  is  sufficient,  even  within  the  decis- 
ions of  the  supreme  court  of  the  United  States  under  the  bankrupt  law, 
to  show  the  mortgagee  had  reasonable  cause  to  believe  that  the  mort- 
gagor was  insolvent  at  the  time  this  mortgage  was  taken.  As  to  the 
question  raised  by  the  intervenor  that  this  was  a  mortgage  on  realty, 
and  not  on  personal  property,  there  can  be  no  doubt;  for,  under  the 
license,  the  owner  of  the  elevator  had  a  right  to  remove  the  structure; 
and,  though  it  was  so  fixed  that  it  might  be  injurious  to  the  building 
to  remove  it,  yet  the  mortgagee  had  a  right  to  take  the  property  away, 
and  the  owner  of  the  land  had  no  authority  over  or  claim  to  it  as  a 
part  of,  and  appurtenant  to,  the  land  itself.  It  was  a  chattel  mort- 
gage. A  decree  of  foreclosure  will  be  entered,  and  the  case  will  be 
referred  to  a  master,  to  take  an  account  and  report.  Decree  entered 
■accordingly. 


1.  Fraudulent  Conveyance  —  Chattel  Mortgage  —  Mortgagor  Retaining 

Possession,  with  Power  of  Sale. 

A  chattel  mortgage,  executed  to  a  creditor  on  a  stock  of  goods,  providing 
that  the  mortgagor  may  retain  possession  of  the  goods,  and  dispose  of  them  in 
the  ordinary  course  of  trade,  from  time  to  time  adding  to  the  stock,  under  the 
Iowa  statute  is  not  void  as  to  other  creditors  where  it  does  not  appear  that  the 
proceeds  of  sale  were  to  be  used  for  any  other  purpose  than  the  payment  of  the 
mortgage  debt. 

2.  Same— Borden  of  Proof— Evidence  of  Fraud. 

The  burden  is  upon  the  party  claiming  such  a  chattel  mortgage  is  a  fraud  on 
the  creditors  of  the  mortgagee,  to  establish  its  invalidity.  This  may  be  done, 
either  by  showing  that  the  provisions  of  the  mortgage  are  such  as  to  prove 
that  the  parties  thereto  intended  to  commit  a  fraud  upon  the  rights  of  others, 
or  by  showing  that  the  acts  of  the  parties  have  been  such  that  fraud  is  the  nec- 
essary inference.  Evidence  held  not  to  show  a  fraudulent  intent,  and  mortgage 
sustained. 

In  Equity; 

Wright,  Cummins  dt  Wright,  for  complainant. 
Finkbine  f£  McClellan,  for  defendants. 

Shiras,  J.  The  question  for  determination,  submitted  to  the  court, 
turns  upon  the  validity  of  two  chattel  mortgages  now  owned  by  com- 
plainant, executed  in  January,  1882,  by  W.  K.  Bird  upon  his  stock 
of  merchandise,  as  against  the  claims  of  certain  attaching  creditors. 
The  stipulation  of  facts  upon  which  the  cause  was  submitted  shows 
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that  Bird  had  been  engaged  in  business  in  Des  Moines,  Iowa,  and 
had  become  indebted  to  the  Iowa  National  Bank  in  the  sum  of  $14,000, 
and  that,  upon  the  officers  of  the  bank  demanding  security  for  this 
indebtedness,  Bird  agreed  to  execute  a  chattel  mortgage  upon  his 
stock,  provided  the  bank  would  loan  him  a  further  sum  of  $4,000. 
This  additional  sum  was  advanced  by  the  bank,  and  a  chattel  mort- 
gage to  secure  the  entire  amount  due  was  executed  under  date  of  Jan- 
uary 6,  1882.  Upon  receipt  of  the  mortgage  the  bank  proposed  to 
record  the  same  at  once.  But  upon  the  representation  that  Bird  would 
be  able  to  procure  from  H.  B.  Clafiin  &  Co.,  of  New  York,  a  loan  of 
$15,000  to  $20,000,  wherewith  to  pay  off  the  mortgage,  the  bank  con- 
sented to  withhold  the  mortgage  from  record  until  Bird  could  pro- 
ceed to  New  York  and  endeavor  to  negotiate  the  loan  from  Clafiin  & 
Co.,  it  being  understood  that  Bird  was  to  notify  the  bank  of  the  result 
by  telegraph.  Bird  at  once  went  to  New  York  and  telegraphed  that 
the  negotiation  was  proceeding  favorably.  He  failed,  however,  to  se- 
cure the  loan,  and  Clafiin  &  Co.  at  once  sent  to  Des  Moines  and  caused 
the  stock  covered  by  the  mortgage  to  be  attached.  Thereupon  the 
mortgage  was  at  once  recorded,  and  the  property  replevied  from  the 
seizure  under  the  writ  of  attachment.  The  mortgage  in  question  hav-', 
ing  been  assigned  to  George  H.  Maish,  he  filed  a  bill  to  foreclose  the 
mortgage,  to  which  proceeding  the  present  defendants  became  par- 
ties, they  being  attaching  creditors  who  had  caused  the  levy  of  attach- 
ments on  the  goods  after  the  same  had  been  replevied  by  complain- 
ant. 

The  defendants  now  contest  the  validity  of  the  chattel  mortgage, 
on  the  ground  that  the  same  comes  within  the  rule  laid  down  in 
Robinson  v.  Elliott,  22  Wall.  513,  and  Crooks  v.  Stuart,  2  Mc- 
Crary,  13,  8.  C.  7  Fed.  Bep.  800.  The  facts  in  the  case  show  that 
the  debts  due  defendants  were  created  before  the  execution  of  the 
mortgage  to  the  bank,  and  there  is  nothing  in  the  record  which  tends 
to  show  that  these  defendants  were  in  any  way  misled  to  their  injury 
through  the  failure  to  promptly  record  the  mortgage.  The  element 
of  estoppel  is  therefore  not  in  the  case.  There  are  not  found  in  the 
mortgage  any  express  provisions  authorizing  the  mortgagee  to  sell  the 
property  for  his  own  benefit,  nor  do  the  facts  show  that  such  was  the 
real  intent  and  design  of  the  parties.  The  reason  why  the  mortgage 
was  not  promptly  recorded  is  fully  explained,  and  as  against  creditors 
who  were  not  misled  thereby,  the  fact  that  it  was  not  recorded  until 
the  nineteenth  of  January,  1882,  would  not  invalidate  it.  The  radi- 
cal difference  in  the  facts  of  this  case  and  those  upon  which  the  rul- 
ing in  Robinson  v.  Elliott  was  based  is  clearly  apparent.  In  the 
latter  case  the  mortgagors  had  remained  in  possession  for  25  months, 
the  debt  secured  being  overdue  21  months,  and  had  sold  the  goods 
without  accounting,  or  being  bound  to  account,  for  the  proceeds,  and 
the  terms  of  mortgage  expressly  provided  for  continued  renewals  of 
the  notes  evidencing  the  debt.    The  acts  of  the  parties  clearly  dem- 
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onstrated  the  intent  with  which  the  mortgage  was  executed;  and, 
construing  the  terms  of  the  mortgage  in  the  light  of  the  acts  of  the 
parties  thereto,  the  court  held  the  mortgage  fraudulent  and  void. 

In  the  case  now  before  the  court  there  is  nothing  in  the  evidence 
which  shows  that  the  parties  contemplated  the  idea  of  allowing  the 
mortgagors  to  sell  the  goods  and  apply  the  proceeds  to  their  own 
use.  If  Bird  had  succeeded  in  his  negotiations  with  Claflin  &  Co., 
the  mortgage  would  have  been  at  once  canceled.  If,  after  learning 
of  the  failure  to  make  the  negotiation  for  the  loan,  the  bank  had  per- 
mitted Bird  to  continue  in  business,  sell  the  goods,  and  use  the  same 
for  his  own  purposes,  instead  of  applying  the  proceeds  to  the  payment 
of  the  mortgage  debt,  then  the  facts  would  bring  the  case  within  the 
rule  in  Robinson  v.  Elliott.  As  soon,  however,  as  the  bank  learned 
of  the  failure  to  make  the  loan,  possession  of  the  goods  was  taken 
under  the  mortgage.  Under  these  circumstances  the  court  is  not  per- 
mitted to  indulge  in  speculations  touching  what  might  have  been  done 
if  the  facts  had  been  different.  The  burden  is  upon  the  defendants 
of  establishing  the  invalidity  of  the  chattel  mortgage.  This  may  be 
done,  either  by  showing  that  the  provisions  of  the  mortgage  are  such 
as  to  prove  that  the  parties  thereto  intended  to  commit  a  fraud  upon 
the  rights  of  others,  or  by  showing  that  the  acts  of  the  parties  have 
been  such  that  fraud  is  the  necessary  inference.  Although  some  of 
the  provisions  of  the  mortgage  may  be  open  to  criticism,  still,  taken 
as  a  whole,  it  does  not  appear  therefrom  that  the  parties  intended 
thereby  to  commit  a  fraud  upon  the  rights  of  others,  and  there  is  noth- 
ing in  the  evidence  which  shows  that  such  was  the  purpose  of  the 
parties.  Consequently,  it  must  be  held  that  the  mortgage  is  valid  in 
the  hands  of  complainant.  The  same  conclusion  must  follow  in  re- 
gard to  the  second  mortgage  executed  to  complainant.  The  decree, 
therefore,  must  be  for  complainant ;  and  it  is  so  ordered. 


Shirab,  J.  A  petition  for  rehearing,  and  argument  in  support 
thereof,  has  been  filed  in  above  cause  by  Finkbine  &  McClellan,  at- 
torneys for  certain  attaching  creditors.  It  is  claimed  that  the  court 
had  not  properly  considered  the  terms  of  the  mortgages  under  which 
complainant's  rights  arise,  and  that  these  mortgages  are  clearly  void 
within  the  rule  laid  down  in  Robinson  v.  Elliott,  22  Wall.  513.  In 
the  argument  for  rehearing  it  is  claimed  that  in  the  case  of  Robin- 
son v.  Elliott  is  established  the  proposition  "that  a  mortgage  or  other 
conveyance  of  a  stock  of  goods  in  trade,  made  to  seem  a  bona  Jide 
indebtedness,  if  coupled  with  an  agreement  reserving  to  this  mort- 
gagor the  potential  control  of  the  goods,  with  the  privilege  of  dispos- 
ing of  them  at  discretion,  in  the  usual  course  of  trade,  is  fraudulent 
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and  void  as  to  other  creditors ;  a  recognized,  absolute  legal  rule  rest- 
ing upon  this  solid  pedestal  of  the  common  law."  The  argument 
of  counsel  is  based  upon  the  assumption  that  the  foregoing  proposi- 
tion is  absolutely  correct,  and  contains  an  exact  statement  of  the 
rule  laid  down  in  Robinson  v.  Elliott'.  Standing  just  as  it  does  it  omits 
one  very  essential  fact,  and  that  is,  that  the  disposition  of  the  goods, 
in  the  usual  course  ojf  trade,  is  for  the  benefit  of  the  mortgagor. 
There  can  be  no  question,  that,  under  the  statutes  of  Iowa,  a  mort- 
gagor of  personal  property  may  retain  possession  of  the  property,  if 
the  mortgage  be  recorded,  at  least  until  the  maturity  of  the  debt. 
He  can,  therefore,  lawfully  retain  "potential  control  of  the  goods." 
Can  he  sell  them  at  retail  in  the  usual  course  of  trade  ?  The  su- 
preme court,  in  Robinson  v.  Elliott,  22  Wall.  524,  answer : 

44  We  are  not  prepared  to  say  that  a  mortgage,  under  the  Indiana  statute, 
would  not  be  sustained  which  allows  a  stock  of  goods  to  be  retained  by  the 
mortgagor,  and  sold  by  him  at  retail,  for  the  express  purpose  of  applying  the 
proceeds  to  the  payment  of  the  mortgage  debt.  Indeed,  it  would  seem  that 
such  an  arrangement,  if  honestly  carried  out,  would  be  for  the  mutual  advan- 
tage of  the  mortgagee  and  the  unpreferred  creditors." 

It  is  clear,  therefore,  that  the  mere  fact  that  the  mortgagor  remains 
in  possession,  and  sells  the  goods  at  retail,  does  not  ipso  facto  deter- 
mine the  question  of  the  validity  or  invalidity  of  the  mortgage.  The 
query  is,  does  he  sell  them  for  his  own  benefit  or  for  benefit  of  the 
mortgagee  ?  Now,  this  query  may  be  answered  from  the  stipulation 
expressly  stated  in  the  mortgage,  or  from  the  information  derived 
from  the  acts  of  the  parties.  If  from  either  or  both  sources  it  ap- 
pears that  the  sales  are  made  by  the  mortgagor  with  the  consent 
of  the  mortgagee,  for  the  benefit  of  the  former,  then  the  case  is 
brought  within  the  rule  announced  in  RoLinson  v.  Elliott.  The  court, 
in  that  case,  construed  the  mortgage  and  its  provisions  in  the  light 
cast  thereon  by  the  acts  of  the  parties,  and,  it  appearing  that  the 
mortgagor  had  for  25  months  remained  in  possession,  selling  the 
goods,  using  the  proceeds  for  his  own  purposes,  and  not  applying 
the  same  to  the  payment  of  the  mortgage  debt,  the  conclusion  was 
reached  that  the  mortgage  was  void.  The  mortgages  executed  by 
W.  K.  Bird  contain  provisions  indicating  that  it  was  expected  that 
the  business  would  be  continued  and  additions  be  made  to  the  stock, 
but  upon  the  face  of  the  mortgage  there  is  no  statement  made  which 
proves  that  it  was  the  intent  to  use  the  proceeds  of  the  goods  for 
any  other  purpose  than  for  the  payment  of  the  mortgage  debt.  The 
terms  used  in  the  mortgage  are  open  to  either  construction,  in  that 
it  is  not  expressly  stated  what  disposition  was  to  be  made  of  the  pro- 
ceeds'; but  that  does  not  justify  the  court  in  assuming  that  the  par- 
ties intended  to  commit  a  fraud.  There  is  nothing  in  the  evidence 
showing  that  the  proceeds  of  sales  were  used  by  the  mortgagor  for 
his  benefit,  with  the  consent  of  the  mortgagee,  either  express  or  im- 
plied.   If  the  evidence  in  this  case,  as  in  Robinson  \,  Elliott,  proved 


580 


PEDEBAL  BEPOBTEB. 


that  Bird  had  been  allowed  to  carry  on  the  business  for  months,  buy- 
ing and  selling  in  the  usual  way  of  trade,  and  using  the  proceeds  for 
his  own  purposes,  but  not  paying  therewith  the  mortgage  debt,  then 
the  case  would  be  similar  to  Robinson  v.  Elliott.  It  lacks,  however, 
the  essential  element  named,  and  therefore  the  court  would  not  be 
justified  in  declaring  the  mortgages  void  as  against  creditors.  The 
petition  for  rehearing  is  overruled. 


Mobile  Savings  Bank  v.  Board  op  Supeb visors  op  Oktibbeha  Co. 

(District  Court,  If.  D.  Mississippi,  E.  D.    October  Term,  1884.) 

1.  County  Bonds — Negotiability — Failure  of  Consideration — Pleadtng. 

In  an  action  against  a  county  on  negotiable  bonds  issued  by  its  board  of  su- 
pervisors in  payment  for  the  capital  stock  of  a  railroad  company,  a  plea  setting 
up  that  the  bonds  were  issued  upon  a  promise  that  the  company  would  build  a 
certain  branch  road  through  the  county,  and  that  it  had  only  built  a  part  of 
such  branch  road,  and  refused  to  complete  it,  but  failing  to  state  that  plaintiff 
had  any  notice  of  such  failure  and  intention  not  to  extend  the  road  further,  is 
demurrable. 

2.  Same — Knowledge  of  Holder. 

A  plea  averring  that,  at  the  time  said  bonds  and  attached  coupons  were  re- 
ceived by  plaintiif,  the  railroad  company  did  not  intend  to  extend  said  road,, 
but  not  averring  that  plaintiff  knew  that  said  obligations  were  issued  upon  the 
condition  that  the  road  should  be  extended,  or  that  it  was  not  intended  so  to 
do,  does  not  set  up  a  valid  defense. 

3.  Same — Fraud— Covin — .Misrepresentation. 

A  plea  alleging  that  the  bonds  were  obtained  by  covin,  fraud,  and  misrepre- 
sentation on  the  part  of  the  company,  must  set  out  the  facts  constituting  such 
,      fraud,  covin,  and  false  representations. 

4.  Same — Validity  of  Issue— Number  of  Votes. 

A  plea  averring  that  county  bonds  are  void  because  two-thirds  of  the  quali- 
fied voters  of  the  county  did  not  vote  at  the  election  held  to  ascertain  whether 
or  not  said  bonds  should  be  authorized  to  be  issued,  and  that  plaintiff  knew 
wben  it  received  the  bonds  that  two-thirds  of  the  qualified  voters  did  not  vote 
in  favor  of  their  issuance,  must  also  aver  how  many  votes  were  cast  in  favor 
of,  and  how  many  against,  authorizing  the  issue,  so  that  the  court  may  be  en- 
abled to  decide  from  the  face  of  the  pleadings  whether  or  not  the  defense  is 
valid. 

6.  Same—  Reqcisite  Number  of  Votes— Constitution  and  Statutes  of  Mis- 
sissippi. 

Where  a  majority  of  two-thirds  of  the  votes  actually  cast  at  an  election  are 
in  favor  of  the  issuance  of  county  bonds,  this  is  a  compliance  with  the  constitu- 
tion.and  laws  of  Mississippi,  and  it  is  not  necessary  that  two-thirds  of  the  reg- 
istered voters  of  the  county  should  vote  in  favor  of  the  issuance.  Carroll  Co. 
v.  Umith,  111  U.  8.  556;  S.  C.  4  Sup.  Ct.  Rep.  539 ;  and  Hawkins  v.  CaiTotl  Co. 
60  Miss.  735,  followed. 

At  Law. 

E.  L.  Russell,  B.  B.  Boone,  and  A.  J.  Russell,  for  plaintiff. 
Bntler  dt  Carroll  and  Muldrow,  Nash  d  Alexander,  for  defendant. 
Hill,  J.    The  questions  now  presented  arise  upon  plaintiff's  de- 
murrer to  defendant's  third,  fourth,  fifth,  siith,  and  seventh  pleas. 
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The  declaration  avers  that  the  plaintiff  is  the  bona  fide  holder,  for 
value,  of  the  bonds  and  coupons  described  in  the  declaration,  which 
were  issued  by  the  board  of  supervisors  of  Oktibbeha  county,  on  the 
first  day  of  July,  1873,  in  payment  for  the  capital  stock  of  the  Mobile 
&  Ohio  Railroad  Company,  subscribed  for  by  the  said  board,  and  which 
was  authorized  by  the  constitution  and  laws  of  the  state  of  Missis- 
sippi and  by  the  vote  of  the  qualified  voters  of  said  county,  taken  at  an 
election  duly  held  to  determine  whether  or  not  said  subscription  should 
be  made  and  said  bonds  issued.  To  this  declaration  the  defendant 
interposed  said  special  pleas.  The  third,  in  substance,  avers  that 
said  subscription  was  made  and  bonds  issued  upon  the  promise  and 
undertaking  upon  the  part  of  said  Mobile  &  Ohio  Railroad  Company 
that  said  company  would  build  a  branch  of  said  railroad  to  extend 
through  said  county  for  30  miles,  and  tbat  said  road  was  only  built 
and  operated  to  Stark ville,  a  distance  of  only  1 1  miles,  and  that  said 
railroad  company  now  fails  and  refuses  to  extend  said  railroad  fur- 
ther. This  plea  does  not  aver  that  the  plaintiff  had  any  notice  of  such 
failure  and  intention  not  to  extend  such  railroad  further,  and,  the 
bonds  and  coupons  being  negotiable  obligations,  the  matter  set  out  in 
this  plea,  if  otherwise  a  good  defense,  fails  to  set  up  a  valid  defense  to 
plaintiff's  action;  therefore  the  demurrer  must  be  sustained  to  this 
plea.  The  fourth  plea  substantially  avers  that  at  the  time  said  bonds, 
with  coupons  attaohed,  were  received  by  the  plaintiff,  said  Mobile  & 
Ohio  Railroad  Company  did  not  intend  to  extend  said  railroad  to 
Starkville,  but  does  not  aver  that  at  the  time  said  obligations  were 
received  by  plaintiff,  that  plaintiff  knew  that  said  obligations  were 
issued  upon  the  condition  tbat  the  said  railroad  should  be  extended 
beyond  Starkville,  or  that  it  was  not  intended  so  to  do ;  consequently, 
the  plea  does  not  set  up  a  valid  defense  to  plaintiff's  action,  and  the 
demurrer  must  be  sustained  to  this  plea.  The  fifth  plea,  in  substance, 
avers  that  said  bonds  were  obtained  by  covin,  fraud,  and  misrepre- 
sentation of  the  said  Mobile  &  Ohio  Railroad  Company  and  others, 
and  plaintiff,  and  that  plaintiff  had  knowledge  of  the  same ;  but,  under 
the  rules  of  pleading  in  force  in  this  state,  and  in  this  court,  the  facts 
constituting  such  fraud,  covin,  and  false  representations  must  be  set 
out  in  the  pleadings.  Tittle  v.  Bonner,  53  Miss.  578;  Code  Miss.  §§ 
1536,  1546.  This  not  having  been  done  in  the  plea,  it  does  not  set 
out  a  valid  defense  to  plaintiff's  action,  and  the  demurrer  must  be 
sustained  to  this  plea. 

The  sixth  and  seventh  pleas  constitute  but  one  plea,  and  will  be 
considered  together.  They,  in  substance,  aver  that  said  bonds  are  void 
because,  as  it  is  averred,  two-thirds  of  the  qualified  voters  of  said 
county  did  not  vote  at  the  election  held  to  ascertain  whether  or  not 
said  bonds  should  be  authorized  to  be  issued,  and  that  plaintiff,  when 
said  bonds  were  received,  knew  that  two-thirds  of  said  qualified  voters 
did  not  vote  in  favor  of  their  issuance ;  but  it  is  not  averred  how  many 
votes  were  cast  at  said  election,  nor  the  number  of  qualified  voters  in 
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said  county,  nor  how  many  votes  were  cast  in  favor  of,  and  bow  many 
against,  authorizing  the  issuance  of  said  bonds  and  coupons.  This 
should  be  done  to  enable  the  court  to  deoide  from  the  face  of  the 
pleadings  whether  or  not  this  defense  is  a  valid  one.  The  bonds,  as 
shown  from  the  declaration,  were  issued  on  the  first  day  of  July,  1873, 
and  the  presumption  is  that  they  were  then  or  soon  after  delivered  to 
tne  Mobile  &  Ohio  Railroad  Company.  According  to  the  decision  of 
the  supreme  court  of  the  United  States  in  the  case  of  Carroll  Co.  v. 
\  Smith,  111  U.  S.  556,  S.  C.  4  Sup.  Ct.  Rep.  539,  if  a  majority  of 
two-thirds  of  the  votes  actually  cast  at  said  election  were  in  favor  of 
the  issuance  of  the  bonds,  it  was  a  compliance  with  the  constitution 
and  laws  of  the  state,  and  that  it  was  not  necessary  that  two-thirds 
of  the  registered  voters  of  the  county  should  vote  in  favor  of  the  issu- 
ance, as  was  held  by  the  supreme  court  of  Mississippi  in  the  case  of 
Hawkins  v.  Carroll  Co.  50  Miss.  735.  This  court  is  bound  to  follow 
the  decision  of  the  supreme  court  of  the  United  States  in  the  case  of 
Carroll  Co.  v.  Smith,  111  U.  S.  556,  S.  C.  4  Sup.  Ct.  Rep.  539,  con- 
struing this  identical  clause  of  the  constitution  of  the  state  of  Mis- 
sissippi. The  pleas  do  not  constitute  a  valid  defense  to  plaintiff's 
declaration.  The  result  is  that  the  demurrer  must  be  sustained,  with 
leave  to  defendant  to  plead  over. 


Principal  and  Agent — Contract  to  Phocubh  Advertisement— Agent  Per- 
sonally Interested— Action  for  Commissions. 

A  firm  of  brokers,  as  agents  for  defendant,  undertook  to  have  his  adver- 
tisements inserted  in  country  newspapers,  the  proprietors  of  which  were  will- 
ing to  furnish  the  required  space  for  the  required  time  upon  the  faith  of  de- 
fendant's written  promise  to  sell  to  them  from  one  to  three  feed-cutters,  man- 
ufactured by  him,  at  a  reduced  price, — the  reduction  in  the  price  being  the 
compensation  which  the  publishers  were  to  receive.  The  defendant  was  thus 
to  advertise  his  implements  and  sell  them  at  a  profit,  and  agreed  to  pay  the 
brokers  five  dollars  per  newspaper  for  insertions  so  made.  Instead  of  carrying 
out  this  arrangement  the  brokers  had  the  advertisements  inserted  in  news- 
papers in  which  they  owned  at  the  time,  by  contract  with  the  publishers,  the  re- 
quired space,  or  in  which  they  had  procured  the  insertion  of  the  advertise- 
ments solely  by  a  consideration  moving  from  themselves,  and  the  obtaining  the 
implements  was  no  inducement  to  the  newspaper  proprietors.  The  agents  in- 
tentionally prevented  the  defendant  from  receiving  all  the  benefits  which  they 
undertook  to  obtain,  and  made  only  a  nominal  performance  of  their  contract 
On  th«  refusal  of  defendant  to  pay  the  agreed  commissions  they  brought  suit 
therefor.  Held,  that  they  had  not  acted  in  good  faith,  and  were  not  entitled  to 
recover. 

E.  P.  Arvine  and  Talcott  H.  Russell,  for  plaintiffs. 
John  W.  Ailing,  for  defendant. 


Allen  and  another  v.  Pierpont. 
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Shtpman,  J.  This  is  an  action  at  law  upon  the  following  contract, 
which  was  entered  into  on  August  1,  1882,  between  the  plaintiffs, 
who  are  advertising  agents  or  brokers,  and  the  defendant,  who  is  a 
manufacturer  of  agricultural  implements:  , 

"Allen  B ros.~ Gentlemen:  You  are  hereby  authorized  and  employed 
to  contract  for  us  for  the  insertion  of  our  advertisement,  as  furnished  by  us, 
in  any  number  of  country  newspapers,  not  to  exceed  five  hundred;  said  ad- 
vertisement to  occupy  a  space  of  four  inches,  single  column,  for  a  period  of 
six  months. 

"You  are  also  authorized  to  make,  sign,  and  deliver  for  us,  and  in  our 
name,  three  due-bills  in  favor  of  each  publisher,  or  order,  and  we  agree  to 
accept  each  in  the  following  manner,  and  not  otherwise,  to- wit:  When  ac- 
companied by  $16,  (sixteen  dollars,)  in  cash,  as  full  payment  for  one  of  our 
10  Baldwin  American  feed-cutters,  the  list  price  being  f 26,  the  three  due- 
bills  calling  for  three  cutters. 

"We  further  agree  to  pay  you  for  your  services  a  cash  commission  of  five 
dollars  for  each  paper  in  which  you  procure  the  insertion  of  the  above  ad- 
vertisement ;  said  commission  to  be  due  and  payable  upon  presentation  of  a 
copy  of  each  paper  containing  the  advertisement,  and  a  contract  of  the  fol- 
lowing form  signed  by  the  publisher: 

"Paper,  . 

"Town,  ,  State,  . 

"Date,  ,  188—. 

"  Allen  Bros. — Gentlemen:  The  undersigned  hereby  agrees  to  insert  the 
four-inch  single-column  advertisement  of  C.  Pierpont  &  Co.  for  a  period  of 
six  months,  and  to  send  you  a  copy  of  paper  each  week  during  the  term  of 
this  contract,  in  consideration  of  which  you  are  to  furnish  the  above  adver- 
tiser's due-bill  as  per  agreement. 

[Signed]  u  . 

"  We  also  authorize  you  to  furnish  all  the  electrotypes  necessary  to  carry 
out  the  contract,  and  agree  to  pay  you  19  cents  apiece  for  each  electrotype 
used. 

"  You  to  forward  said  cuts  to  papers  at  your  own  expense. 
"This  agreement  to  be  and  remain  in  force  for  a  period  of  one  year.  You 
are  to  discontinue  making  arrangements  for  our  advertisements  any  time  we 
give  you  written  notice  to  that  effect;  all  business  in  transit  applying  on  this 
contract.  C.  Pierpont  &  Co. 

"D.  W.  Baldwin,  Atty. 
[Signed  in  duplicate.]  "Allen  Bros." 

The  complaint  avers  that  in  pursuance  of  said  agreement  the  plain- 
tiffs afterwards  procured  the  insertion  of  the  defendant's  advertise- 
ment in  188  country  newspapers  for  a  period  of  six  months,  each  ad- 
vertisement in  each  paper  occupying  the  space  of  four  inches ;  and 
also  procured  the  execution  of  188  contracts,  one  signed  by  the  pub- 
lisher of  each  of  said  newspapers,  corresponding  with  the  form  de- 
scribed in  the  contract  between  the  parties  to  the  suit,  and  delivered 
said  contracts  to  the  defendant;  and  that  the  plaintiffs  also  furnished 
one  electrotype  for  each  of  said  papers,  and  furnished  to  the  defend- 
ant copies  of  each  of  said  newspapers  containing  said  advertisements, 
and  requested  payment  of  the  commissions ;  but  that  the  defendant  has 
only  paid  the  sum  of  $129.75,  being  the  amount  due  for  the  commis- 
sions upon  and  the  electrotypes  for  advertisements  in  25  newspapers. 
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The  third,  fourth,  fifth,  sixth,  and  eighth  paragraphs  of  the  defend- 
ant's answer  are  as  follows : 

(3)  "The  defendant  avers  that  if  the  plaintiffs  did  procure  the  insertion  of 
said  advertisement  in  any  of  said  papers,  or  did  procure  the  execution  of  any 
of  said  contracts,  that  the  publishers  of  said  papers  were  induced  to  execute 
said  contracts  and  insert  said  advertisements,  not  by  reason  of  the  undertak- 
ing of  the  defendant  to  furnish  to  said  publishers  said  three  cutting-machines 
for  the  price  of  $16  dollars  each,  being  a  reduction  of  $10  from  the  defend- 
ant's regular  list-price,  as  was  provided  in  said  agreement,  Exhibit  A,  but  solely 
by  reason  of  an  especial  pecuniary  or  other  valuable  consideration  directly 
paid  or  promised  to  said  publishers  by  the  plaintiffs,  and  in  many  instances 
the  plaintiffs  had  previously  bought  the  advertising  space  in  which  the  ad- 
vertisements in  question  were  to  appear,  or  otherwise  owned  or  controlled 
such  space,  and  in  such  instances  the  plaintiffs  simply  directed  the  proprie- 
tors of  said  papers  to  insert  in  such  space  the  advertisements  in  question,  and 
the  furnishing  to  said  proprietors  of  such  newspapers  the  due-bills  in  ques- 
tion was  no  inducement  whatever  to  the  insertion  of  the  advertisement  In 
their  newspapers. 

(4)  "At  said  price  of  $16  for  each  machine- there  would  be  a  considerable 
profit  to  the  defendant,  viz.,  a  profit  of  $5  on  each  machine  over  and  above 
the  actual  cost  of  the  same,  which  fact  the  defendant  stated  to  the  plaintiffs 
at  the  time  said  Exhibit  A  was  executed.  And  it  was  also  then  stilted  by 
and  between  the  parties  that  every  proprietor  of  a  paper  undertaking  to  pub- 
lish said  advertisement,  in  consideration  of  a  right  to  buy  of  the  defendant 
from  one  to  three  cutting-machines  at  $16  each,  would  at  least  buy  one;  and 
so  that  the  profit  to  the  defendant  on  each  sale  would  nearly  pay  the  commis- 
sion of  the  plaintiffs  in  procuring  said  contract. 

(5)  "None  of  the  proprietors  of  said  newspapers  with  whom  the  plaintiffs 
claim  to  have  negotiated  the  publication  of  the  defendant's  advertisement, 
nor  the  indorsee  of  any  due-bill  issued  to  said  proprietors  by  the  plaintiff,  as 
provided  by  the  agreement,  Exhibit  A,  have  ever  sent  to  the  defendant  $16 
for  any  cutting-machine,  or  negotiated  with  the  defendant  in  any  way  in  re- 
lation thereto. 

(6)  "On  or  about  October  14, 1882,  the  plaintiffs  presented  to  the  defendant 
copies  of  twenty-five  newspapers  containing  said  advertisement,  and  twenty- 
five  contracts  which  purported  to  have  been  made  by  the  publishers  of  said 
papers." 

(8)  "The  defendant,  believing  that  said  25  contracts  had  been  procured  by 
the  plaintiffs  in  pursuance  of  said  agreement,  Exhibit  A,  did,  on  or  about 
November  4,  1882,  pay  to  the  plaintiff  $129.75." 

The  answer  also  alleges  that  on  October  18,  1882,  the  defendant 
notified,  in  writing,  the  plaintiffs  to  cease  the  making  of  any  more  of 
said  contracts.  The  defendant  also  alleges  the  facts  in  the  recited 
paragraphs,  by  way  of  counter-claim,  to  recover  from  the  plaintiffs 
$129.75.  The  plaintiffs  demur  to  the  sufficiency  of  the  third,  fourth, 
and  fifth  paragraphs,  which  substantially  contain  the  defense,  and 
also  to  the  sufficiency  of  the  averments  in  the  counter-claim. 

The  defense  is,  in  fact,  though  not  in  form,  that  of  fraud ;  and  the 
counter-claim  is  based  upon  the  theory  that  the  money  which  was  paid 
by  the  plaintiff  was  obtained  from  him  through,  and  in  ignorance  of, 
the  subsequently  ascertained  fraud. 

The  plaintiffs  are  brokers,  and  as  agents  for  the  defendant  undertook 
to  perform  for  him  the  service  specified  in  the  contract,  and  thereby 
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obtain  for  him  the  benefits  which  would  naturally  result  from  the 
honest  and  fair  fulfillment  of  their  agreement.  The  service  was  to 
obtain  the  insertion  of  his  advertisement  in  newspapers,  the  proprie- 
tors of  which  were  willing  to  furnish  the  required  space  for  the  re- 
quired time  upon  the  faith  of  his  promise  to  sell  to  them  from  one' 
to  three  feed-cutters  at  a  reduced  price.  The  publishers  were  to  re- 
ceive their  compensation  in  the  reduction  of  tbe  price  of  the  imple- 
ments, and,  if  they  had  published  the  advertisements  in  order  to  be 
able  to  buy  feed-cutters  at  a  reduced  rate,  they  would  probably  have 
made  the  purchase.  The  defendant  was  to  advertise  his  feed-cutters 
and  also  to  sell  them  at  a  profit,  and  for  the  labor  and  time  spent  in 
obtaining  this  double  benefit  he  was  to  pay  five  dollars  per  newspa- 
per. The  advertisements  and  the  sales  were  each  important;  the 
latter  might  be  as  important  as  the  former.  The  plaintiffs  knew 
the  importance  to  the  defendant  of  having  the  advertising  done  upon 
the  terms  which  he  proposed,  as  is  apparent  from  paragraph  4  of  the 
answer,  but  they  fraudulently  executed  their  undertaking  in  such  a 
manner  as  to  deprive  him  of  a  material  part  of  the  benefit  which 
would  naturally  have  resulted  from  the  honest  performance  of  their 
contract.  They  actually  performed  the  work  intrusted  to  them, 
either  by  inserting  the  advertisement  in  newspapers  in  which  they 
had  previously  bought  the  requisite  space,  or  the  right  to  control  such 
space,  or  by  hiring  the  proprietors  to  insert  the  advertisement  upon 
some  consideration  moving  from  themselves.  In  all  cases  the  exe- 
cution of  the  contract  by  the  publishers  was  a  mere  form,  and  the 
opportunity  to  buy  feed-cutters  at  a  reduced  price  did  not  enter  into 
the  consideration  for  printing  the  advertisement.  The  plaintiffs 
made  a  nominal  and  apparently  literal,  but  did  not  make  a  substan- 
tial and  real,  performance  of  their  contract,  and  the  services  which 
they  rendered  were  to  a  great  extent  a  sham.  They  went  through 
the  appearance  of  doing  what  they  undertook  to  do,  and  now  ask  for 
full  compensation  from  the  defendant  as  if  pretense  was  equivalent 
to  reality. 

The  elementary  principles  which  govern  tbe  decision  of  the  case 
are  stated  in  all  the  text- books,  and  in  one  of  them  very  clearly,  as 
follows :  ^ 

"One  of  the  rules,  which  will  bo  found  more  particularly  applicable  to  the 
relation  of  principle  and  agent  is  the  one  '  that  good  faith  should  always  be 
observed,'  and  also  the  one  that  an  agent  cannot  act,  so  as  to  bind  his  prin- 
cipal, when  he  has  an  adverse  interest  to  him  in  himself.  This  rule,  says 
Mr.  Justice  Story,  'is  founded  on  the  obvious  consideration  that  the  princi- 
pal bargains  in  the  employment  for  the  exercise  of  the  disinterested  skill,  dil- 
igence, and  zeal  of  the  agent  for  his  exclusive  benefit."  Peter.  Princ.  & 
Ag.  25. 

The  second  of  these  principles  is  applicable  to  all  the  instances  in 
which  the  plaintiffs  furnished  their  own  advertising  space  in  the  va- 
rious newspapers  for  the  use  of  the  defendant.    They  were  agents 
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to  buy  advertising  space,  and  were  also  sellers  of  their  own  prop- 
erty. They  made  the  aotual  contract  with  themselves,  and  went 
through  the  form  of  obtaining  the  contract  which  they  were  employed 
to  obtain.  The  agent  to  buy  property,  who,  in  the  pretended  dis- 
charge of  his  agency,  sells  his  own  property  to  his  principal,  without 
his  knowledge,  is  not  entitled  to  commissions.  The  first  of  these 
principles  is  applicable  to  the  claim  of  the  plaintiffs  for  commissions 
upon  the  other  advertisements.  By  a  pecuniary  or  other  considera- 
tion moving  from  themselves,  they  obtained  the  insertion  of  the  ad- 
vertisements, but  by  this  course  of  conduct  they  intentionally  pre- 
vented their  employer  from  receiving  the  other  benefits  which  they 
undertook  to  obtain  for  him.  It  is  true  that  they  performed  a  part 
of  the  service  which  they  entered  upon,  and  many  cases  may  be  sug- 
gested in  which  an  agent  should  receive  compensation,  although  he 
has  not  carried  out  an  undertaking  exactly  upon  the  terms  upon  which 
it  was  intrusted  to  him.  2  Kent,  Comm.  619,  (6th  Ed.)  But  in  this 
case  an  important  part  of  the  business  which  tbey  undertook  to  do 
was  actually,  though  not  in  form,  omitted  to  be  done,  and  was  omitted 
by  a  course  of  conduct  which  was  a  breach  of  the  good  faith  which 
it  is  indispensable  should  be  observed  between  the  principal  and  agent. 
It  may  be  said  that  the  plaintiffs  should  receive  the  sum  which  was 
agreed  to  be  paid  for  the  electrotypes  which  they  might  furni&h  to 
the  different  newspapers,  but  those  electrotypes  were  to  be  furnished 
to  those  papers  in  which  the  advertising  was  done,  upon  the  terms 
which  the  agents  were  employed  to  obtain;  and  it  has  herefofore  been 
said  that  these  terms  were  entered  into  by  all  the  proprietors  only 
as  a  matter  of  form. 

There  are  other  grounds  of  demurrer,  technical  in  their  character, 
which  I  do  not  consider  of  importance.    The  demurrer  is  overruled. 


Life  Insurance— Prepayment  of  Premium— Waiver  by  Agent — Validity  or 

Policy. 

Although  in  the  printed  policy  and  the  application  for  life  insurance  it  i? 
stated  that  no  policy  will  be  considered  valid  and  binding  until  the  premium 
is  paid,  a  general  agent  of  a  foreign  company  may  waive  such  condition  and 
give  credit;  and  as  the  evidence  in  this  case  shows  that  the  delivery  of  the 
policy  in  suit  was  unconditional,  and  that  the  agent  did  in  fact  waive  the  terms 
thereof  requiring  prepayment,  the  policy  should  be  hdd  valid,  and  plaintiff 
allowed  to  recover  the  amount  of  insurance,  with  interest,  after  deducting  the 
amount  of  premium  due  and  unpaid. 


O'Brien  v.  Union  Mut.  Life  Ins.  Co.* 


(Oirouit  Court,  D.  Minnesota.   December  Term,  1884.) 


At  Law. 


» Reported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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Thomas  H.  Quin,  for  plaintiff. 


A.  D.  Keyes,  for  defendant. 
Nelson,  J.  This  suit  is  brought  by  Mary  O'Brien  against  the 
Union  Mutual  Life  Insurance  Company,  to  recover  upon  a  policy  of 
insurance,  dated  December  4,  1884,  for  $1,000.  The  insured,  Rich- 
ard J.  Vaughan,  died  March  16,  1883.  The  evidence  showed  that 
among  his  papers  was  found  this  policy  on  his  life,  payable  to  his 
mother,  Mrs.  Vaughan,  now  Mrs.  Mary  O'Brien,  accompanied  by  a 
receipt,  signed  by  the  agent  of  the  insurance  company  in  the  state  of 
Minnesota,  for  the  amount  of  the  first  premium;  and  the  policy,  with 
the  admission  of  death  and  the  receipt,  being  offered,  the  plaintiff  is 
entitled  to  a  judgment,  unless  the  defendant  can  overcome  the  prima 
facie  case  presented  upon  the  proof  thus  offered  by  the  plaintiff.  The 
policy  contains  the  following  clause : 

"If  any  premium,  or  any  installment  of  premium,  on  this  policy  shall  not 
be  paid  when  due,  the  consideration  of  this  contract  shall  be  deemed  to  have 
failed,  and  the  company  shall  be  released  from  liability,  except  as  hereinafter 
provided;  and  the  only  evidence  of  payment  shall  be  the  receipt  of  the  com- 
pany, signed  by  the  president  or  secretary." 

And  again : 

"The  contract  between  the  parties  hereto  is  completely  set  forth  in  this  pol- 
icy and  the  application  therefor,  taken  together,  and  none  of  its  terms  can  be 
modified,  nor  any  forfeiture  under  it  waived,  except  by  an  agreement  in  writ- 
ing signed  by  the  president  or  secretary  of  the  company,  whose  authority  for 
this  purpose  will  not  be  delegated." 

The  application  for  insurance  substantially  recites  the  same  pro- 
vision.   In  the  application,  which  is  a  part  of  the  policy,  it  is  stated — 

"That  it  will  constitute  no  contract  of  insurance  until  a  policy  shall  first 
have  been  issued  and  delivered  by  the  said  company,  and  the  first  premium 
thereon  actually  paid,  during  the  continuance  of  the  life  proposed  for  insur- 
ance in  the  same  condition  of  health  as  described  in  the  application." 

It  appeared  upon  the  trial  that  the  application  for  insurance  was 
taken  on  the  solicitation  of  J.  J.  Hart,  acting  on  the  behalf  of  the 
defendant,  who  made  it  out  and  sent  it  to  Minneapolis  to  the  mana- 
ger of  the  company  for  Minnesota  and  Dakota,  A.  K.  Shattuck,  who 
has  general  charge  of  the  defendant's  business.  The  application  was 
dated  November  27,  1882.  No  premium  at  that  time  was  paid  to 
Hart,  but  Vaughan  promised  to  pay  for  the  policy  as  soon  as  it  is- 
sued and  was  delivered.  The  application  was  sent  to  the  superin- 
tendent of  the  western  agencies  at  Chicago,  and  in  due  course  of  time 
the  policy  in  suit  and  receipt,  dated  December  4, 1§82,  were  received 
by  the  Minneapolis  agent,  who  entered  it  in  his  register  of  policies, 
and  inclosed  it  in  an  envelope  with  the  following  letter,  dated  De- 
cember 11,  1882,  and  sent  it  to  Vaughan:  "Dear  Sir:  Inclosed 
find  your  policy  76,494.  The  first  semi-annual  premium  will  be  due 
December  15, 1882.  We  trust  you  will  find  your  policy  satisfactory. 
A.  K.  Shattuck,  Manager."  The  books  of  the  company,  and  the  evi- 
dence of  the  manager,  show  that  no  premium  was  ever  paid,  and  an 
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effort  is  made  to  show  by  the  evidence  of  Hart — and  he  so  testified — 
that  in  a  conversation  with  Vaughan  before-  he  died,  and  five  or  six 
weeks  after  the  policy  was  sent  by  the  Minneapolis  agent,  he  stated 
that  "he  would  give  up  the  policy,  as  he  did  not  feel  able  to  pay  for 
it,  and  would  return  the  policy  to  Shattuck."  He  never  did  so,  how- 
ever. I  hardly  think  this  testimony  is  admissible,  Yaughan  being 
dead,  and  no  one  present  at  the  conversation  but  Yaughan  and  wit- 
ness. However,  giving  it  full  force  and  effect,  in  connection  with 
the  other  evidence  of  the  defendant's  witnesses,  Messrs.  Shattnck 
and  Lawrence,  it  is  clear  to  my  mind  that  the  company,  through  its 
agent,  waived  the  cash  payment  and  delivered  the  policy,  giving  him 
time  to  pay  the  premium.  In  so  doing,  the  contract  of  insurance 
was  complete,  whether  the  company  charged  the  agent  with  the 
amount  of  the  premium  when  the  policy  was  delivered  Without  actual 
payment  or  not,  and  although  no  return  of  premium  was  ever  made 
to  the  company. 

The  defendant  received  the  policy  in  December,  1882,  and  as  late 
as  January  9, 1883,  the  manager  addressed  a  letter  to  Yaughan,  call- 
ing his  attention  to  the  amount  of  premium  due  and  requesting  its 
payment,  thus  recognizing  the  contract  of  insurance.  It  was  not  un- 
usual for  policies  to  be  delivered  without  cash  payments,  as  appears 
by  the  testimony,  but  in  every  instance  previous  time  notes  were  taken 
for  the  amount  of  the  premium  due,  and  these  notes  were  furnished 
the  agents  by  the  company.  It  is  urged  that  the  company's  agent  or 
manager  had  no  authority  to  deliver  policies  without  the  payment  of 
the  semi-annual  premium,  or  receipt  of  a  note  for  it;  but  the  facts  in 
the  Case,  including  the  letters  of  the  agent,  Shattuck,  show  clearly  a 
credit  was  intended;  and  it  is  well  settled  that  although  in  the  printed 
policy  and  application  it  is  stated  that  no  policy  will  be  considered 
valid  and  binding  until  the  premium  is  paid,  yet  an  agent  like  Shat- 
tuck, representing  a  foreign  company,  may  waive  such  condition  and 
give  credit,  and  such  appears  to  be  the  manner  of  conducting  the 
business  of  the  company  by  the  manager  in  this  state.  There  is  no 
evidence  that  the  policy  was  delivered  to  the  assured  on  condition 
that  the  premium  should  be  paid  or  the  policy  returned.  Yaughan 
agreed  with  the  solicitor,  Hart,  November  27,  1S82,  to  take  the  insur- 
ance and  pay  the  premium  when  he  went  to  Minneapolis,  or  send  the 
money,  and  the  policy  was  delivered  on  such  terms.  He  failed  to 
fulfill  his  promise  and  did  not  return  the  policy.  That  such  failure  did 
not  render  the  contract  of  insurance  invalid,  and  that  the  manager 
did  not  so  regard  it,  is  clear;  for  as  late  as  January  9, 18S3,  he  wrote 
a  letter  to  Vaughan,  above  referred  to,  which  reads  as  follows :  "Jan- 
uary 9th. '  Richard  J.  Vaughan,  Faribault,  Minn. — Dear  Sir  :  Please 
remit  $16.13,  the  first  semi-annual  premium  on  your  policy  of  $1,000. 
It  was  due  the  first  of  this  month,  but  we  overlooked  you.  Please 
respond  at  once.  Respectfully,  A.  R.  Shattuck."  This  letter  recog- 
nizes the  contract  of  insurance  as  valid  and  subsisting.    If  agents  of 
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insurance  companies  do  not  intend  to  give  credit  for  the  payment  of 
premiums,  they  should  not  deliver  the  policies  without  payment. 
There  is  no  evidence  in  this  case  to  indicate  a  conditional  delivery  of 
the  policy.  On  the  contrary,  I  am  of  the  opinion  that  the  agent  waived 
the  terms  of  the  policy  requiring  the  prepayment  of  the  premium  be- 
fore the  policy  took  effect,  which  was  binding  upon  the  company.  The 
plaintiff  is  entitled  to  a  judgment  for  the  sum  of  $1,000,  with  inter- 
est from  May  29, 1883,  to  date,  deductiug  the  amount  of  the  premium 
due,  $16.13.    Judgment  will  be  entered  for  that  amount. 


Merrill  v.  Town  op  Monticello. 

{Circuit  Court,  D.  Indiana.  December  20, 1884) 

L  Municipal  Bonds— Authority  op  Indiana  Towns  to  Issue  fok  Sale  — In- 
diana Act  op  1852,  j  27— Revision  op  1881,  }$  3342-3345,  3348,  834i). 

An  incorporated  town  in  Indiana  may  issue  bonds  for  sale  in  the  market  to 
raise  money  to  meet  at  maturity  a  lawful  indebtedness  for  which  it  has  no  other 
legal  means  of  providing  payment. 
2.  Same— "Funding  Bonds." 

That  the  bonds  so  issued  purport  to  be  "  funding  bonds  "  will  not  affect  their 
validity. 

On  Demurrer  to  Eeply. 

Roaclie  d  Lamme  and  Harris  dt  Calkins,  for  plaintiff. 

David  Turpie  and  W.  E.  Uhl,  for  defendant. 

Woods,  J.  This  action  is  brought  to  recover  principal  and  interest 
of  143  bonds  of  $100  each,  with  coupons  attached  for  interest  at  the 
rate  of  7  per  cent,  per  annum.  The  complaint  alleges  the  execution  of 
the  bonds  by  the  defendant,  default  in  the  payment  of  the  second  inter- 
est coupons,  and  that  the  plaintiff  had  elected  to  treat  as  due  the 
principal  of  each  bond,  and  before  bringing  the  suit  had  notified  the 
defendant  of  this  election.  Copies  are  filed  with  the  complaint,  of  a 
bond  and  one  coupon,  which  read  as  follows: 

Exhibit  A.    (Copy  of  Bond.) 

(  United  States  of  America. 

No.  1.  State  of  Indiana.  $100. 

Funding  Bond  of  the  Toion  of  Monticello. 

Ten  years  after  date,  the  town  of  Monticello,  in  the  county  of  White,  state 
of  Indiana,  promises  to  pay  to  the  bearer,  at  the  Importers'  &  Traders'  National 
Bank,  New  York,  one  hundred  dollars  in  gold,  with  interest  thereon  at  the 
rate  of  seven  per  cent,  per  annum,  payable  annually  in  gold  at  the  same 
place,  upon  presentation  of  the  proper  coupon  hereto  attached,  without  any 
relief  whatever  from  the  valuation  or  appraisement  laws  of  the  state  of  In- 
diana.   The  principal  of  this  bond  shall  be  due  and  payable  at  the  option  of 
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the  holder,  on  the  non-payment,  after  due  presentation  of  any  of  said  coupons, 
for  ninety  days  after  the  maturity  thereof. 

This  bond  is  one  of  a  series  of  821,000,  authorized  by  the  said  town,  by  an 
ordinance  passed  by  the  board  of  trustees  thereof,  on  the  thirteenth  day  of 
May,  1878,  for  the  purpose  of  funding  the  indebtedness  of  the  said  town. 

In  witness  whereof,  the  board  of  trustees  of  the  town  of  Monticello  have 
caused  this  bond  and  the  coupons  thereof  to  be  signed  by  their  president  and 
clerk,  and  the  seal  of  the  town  to  be  affixed  hereto,  at  the  said  town  of  Mon- 
ticello, this  twentieth  day  of  May,  1878.  R.  W.  Christy,  President. 

Attest:  P.  Boflnger,  Clerk. 

(Copy  of  Coupon.) 

The  town  of  Monticello,  Indiana,  will  pay  the  bearer,  in  gold  coin,  seven 
dollars,  without  relief  from  valuation  or  appraisement  laws  of  the  state  of  In- 
diana, at  the  Importers'  &  Traders'  National  Bank,  New  York,  on  the  twen- 
tieth day  of  May,  1880,  being  one  year's  interest  on  Bond  No.  1. 

R.  W.  Christy,  President. 

Attest:  F.  Bofinger,  Clerk. 

The  sixth  paragraph  of  answer,  in  substance,  is  this : 
That  the  defendant  is,  and  when  the  bonds  mentioned  were  issued, 
was,  a  town  incorporated  under  the  general  laws  of  the  state  of  In- 
diana, and  possessed  of  such  powers  only  as  were  conferred  by  law 
upon  such  bodies ;  that  upon  the  twenty-fourth  day  of  January,  1869, 
upon  and  in  compliance  with  a  petition  of  its  school  trustees,  the  de- 
fendant, by  its  board  of  trustees,  enacted  an  ordinance  to  the  effect 
that  bonds  of  the  town  to  the  amount  of  $20,000,  with  coupons  for 
interest  at  the  rate  of  10  per  centum,  be  issued  to  the  school  trustees 
of  the  town  to  aid  in  the  building  of  a  school-house ;  that  afterwards, 
on  the  first  day  of  May,  1869,  the  town  issued  its  bonds  accordingly 
to  the  amount  stated,  to  mature  10  years  after  date;  that  these  bonds 
were  sold,  and  yet  remain  outstanding  and  unpaid  obligations  of  the 
town,  as  to  the  principal  sum  thereof,  and  are,  and  when  the  bonds 
in  suit  were  issued,  were,  the  only  indebtedness  of  the  town;  that  on 
the  eleventh  day  of  May,  1878,  a  petition  was  presented  to  the  trus- 
tees of  the  town  by  the  owners  of  taxable  property  therein,  which  pe- 
tition (omitting  date  and  the  names  of  signers)  reads  as  follows : 

"The  undersigned,  citizens  of  the  town  of  Monticello,  Indiana,  and  owners 
of  the  taxable  property  therein,  respectfully  petition  that  you,  as  trustees  of 
said  town,  contract  a  loan  for  said  town,  for  the  purpose  of  paying  the  indebt- 
edness thereof,  in  the  sum  of  twenty-one  thousand  dollars." 

That  afterwards,  on  the  same  day,  the  board  of  trustees  entered  in 
their  record  the  following  ordinance : 

"Be  it  ordained  by  the  board  of  trustees  of  the  town  of  Monticello,  Indiana, 
that  said  town  issue  bonds  in  the  sum  of  twenty-one  thousand  dollars,  in  de- 
nominations of  one  hundred  dollars,  bearing  interest  at  the  rate  of  seven  per 
centum  per  annum,  payable  in  gold,  to  provide  the  means  with  which  to  pay 
the  indebtedness  of  said  town;  and  be  it  further  ordained,  that  when  said 
bonds  are  issued  they  be  placed  in  the  hands  of  J.  C.  Wilson,  a  member  of 
the  board  of  trustees,  for  negotiation  and  sale;  and  be  it  further  ordained, 
that  said  bonds  shall  not  be  sold  at  a  price  less  than  ninety-four  cents  on  the 
dollar." 
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That  afterwards,  on  the  twentieth  day  of  May,  1878,  there  were 
made  and  issued  by  the  board  of  trustees  of  said  town  the  coupon 
bonds  of  the  town  to  the  amount  of  $21,000,  each  entitled  "Funding 
Bond  of  the  Town  of  Monticello, "  and  purporting  to  be  issued  "for  the 
purpose  of  funding  the  indebtedness  of  said  town ; "  that  these  are  the 
bonds  and  coupons  sued  on ;  that  when  issued  they  were  delivered  to 
J.  C.  Wilson,  under  the  ordinance  aforesaid,  who  negotiated  and  sold 
them  upon  his  own  account,  and  converted  the  proceeds  to  his  own 
use,  the  town  pot  having  received  any  part  of  the  proceeds.  A  de- 
murrer to  this  answer,  for  want  of  facts,  was  overruled.  Merrill  v. 
Town  of  Monticello,  14  Fed.  Rep.  628. 

The  reply,  which  is  now  in  question,  besides  other  things  not  deemed 
material  to  be  stated  here,  contains  allegations  to  the  effect  following: 

That  said  Wilson  negotiated  and  sold  the  bonds  on  June  1,  1878,  in  the 
market  at  par,  for  cash,  and  delivered  them  to  the  purchaser,  for  and  on  behalf 
of  the  town,  and  received  from  the  purchaser  for  the  town  the  price,  to- wit, 
921,000;  that  thereafter,  in  July,  the  plaintiff  bought  one  hundred  and  forty- 
three  of  the  bonds,  being  those  sued  on,  in  open  market  in  the  city  of  Boston, 
at  par,  and  paid  cash  therefor,  without  notice  of  the  failure  of  Wilson  to  pay 
the  money  received  by  him  therefor  to  the  defendant;  that  there  was  lawful 
authority  for  the  issuance  of  the  bonds*  because  the  town  was  without  means, 
and  without  power  by  tax  levies  or  otherwise  to  obtain  means,  to  pay  its  said 
indebtedness  then  due  and  about  to  become  due. 

Is  this  a  good  reply  ?  Manifestly  the  case  presented  differs  essen- 
tially from  that  shown  by  the  answer,  in  this :  The  reply  shows  a  ne- 
cessity to  borrow  money  to  meet  at  maturity  an  indebtedness,  for 
which,  under  existing  laws,  the  town  had  no  other  means  of  providing 
payment.  The  question,  therefore,  is  whether,  under  this  necessity, 
the  town  had  power  to  borrow  and  to  give  bonds  for  the  amount  of  the 
loan.  If  so,  it  is  insisted  that  the  authority  must  be  found  in  section 
27  of  the  act  of  1852,  (section  3342,  Revision  1881,)  which  reads  as 
follows : 

"No  incorporated  town  under  this  act  shall  have  power  to  borrow  money 
or  incur  any  debt  or  liability,  unless  the  citizen  owners  of  five-eighths  of  the 
taxable  property  of  such  town,  as  evidenced  by  the  assessment  roll  of  the  pre- 
ceding year,  petition  the  board  of  trustees  to  contract  such  debt  or  loan.  And 
such  petition  shall  have  attached  ttiereto  an  affidavit  verifying  the  genuine- 
ness of  the  signatures  to  the  same." 

In  1867,  1800,  1873,  and  1875,  special  laws  were  passed  denning 
the  powers  of  cities  and  towns  in  Indiana  to  borrow  money  for  the 
purchase  of  grounds  for  school-houses,  and  for  the  building  of  school- 
houses,  and  authorizing  the  issue  and  sale  of  bonds  to  obtain  money 
for  these  purposes.  The  provisions  of  these  laws,  so  far  as  yet  in 
force,  are  contained  in  sections  3343,  3344,  3345,  4488,  and  44£9  of 
the  Revision  of  1881.  In  Clark  v.  Noblesville,  44  Ind.  83,  it  was  held 
that  section  27  of  the  act  of  1852  was  repealed  by  the  act  of  March 
3,  1873,  (sections  4488,  4489,  supra,)  for  the  purposes  specified  in  the 
latter  act.    By  the  same  rule  section  27  must  be  deemed  to  have  been 
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repealed  by  the  act  of  1867  in  respect  to  the  subjects  embraced  in 
that  act.  The  first  section  of  the  act  of  1867  was  amended  by  the 
act  of  1869,  and  superseded  by  the  act  of  1873,  whereby  the  maxi- 
mum amount  for  which  bonds  of  the  kind  provided  for  in  these  acts 
may  be  issued  was  made  $50,000,  instead  of  $30,000,  which  was  the 
maximum  under  the  act  of  1867.  The  bonds  issued  by  the  town  of 
Monticello  in  1869  were  executed  under  the  act  of  1867,  as  amended 
in  1869,  and  became  an  unquestioned  indebtedness,  which,  when  it 
should  become  due,  the  town  was  bound  to  prepare  to  pay,  and  for 
this  purpose,  it  is  conceded  by  counsel,  the  town  had  authority,  in 
the  manner  prescribed  in  section  27,  to  borrow  money.  This  involves 
the  proposition,  which  I  think  true,  that  while  debts  for  school  prop- 
erty can  be  contracted  and  bonds  given  therefor  only  upon  compli- 
ance with  the  special  acts  aforesaid  upon  that  subject,  yet  if,  by  rea- 
son of  the  insufficiency  of  the  tax  levies  authorized  by  those  acts,  it 
becomes  necessary  to  borrow  money  for  the  payment  of  suoh  debts  or 
bonds,  it  must  and  may  be  done  in  the  manner  prescribed  in  section 
27  of  the  act  of  1852,  which,  for  such  purpose,  is  still  in  force.  But, 
while  conceding  the  power  to  borrow,  counsel  deny  the  validity  of  the 
bonds  issued  in  this  instance,  and  upon  this  point  make  the  follow- 
ing argument : 

"To  borrow  money  is  not  to  fund  an  inde&tedness;  neither  does  it  imply, 
nor  by  necessity  carry  with  it,  a  power  to  issue  bonds  for  sale  generally,  or  to 
sell  such  bonds  in  the  market.  This  power  is  entirely  different  from  a  power 
to  issue  bonds  generally  for  sale  in  the  money  market;  and  this  grant  of 
power  is  clearly  limited  by  the  phrase  at  the  end  of  section  3342, « to  contract 
such  debt  or  loan.'  The  implied  power  of  the  town  under  the  express  power 
so  granted,  according  to  the  authoritative  judicial  decisions  thereon,  only 
went  to  the  extent  of  issuing  a  bond  to  the  holder  of  a  debt  against  the  town, 
or  to  one  who  had  lent  his  money  to  it.  But  the  plaintiff  does  not  claim  to 
have  been  a  creditor  of  or  lender  to  the  town,  or  to  have  bought  the  bonds 
of  one  who  was  such  creditor  or  lender;  he  claims  to  have  bought  of  one  to 
whom  the  bonds  issued  were  sold.  We  claim  that  the  town  had  no  power  to 
issue  its  bonds  for  sale  generally,  or  to  sell  them  to  any  party,  under  the  act 
of  1852.  It  had  the  express  power,  under  section  27,  to  contract  a  loan,  and 
the  implied  power,  hence,  to  issue  a  bond  to  the  lender;  and  it  had  the  implied 
power  to  issue  new  bonds,  in  lieu  of  the  old  ones,  to  the  holders  of  the  old 
bonds,  upon  such  time  and  terms  as  might  be  agreed  upon  between  the  town 
and  the  holders  of  the  old  bonds.  See  City  of  Galena  v.  Corwith.  48  111.  423. 
Hence  there  was  no  imperative  necessity  to  issue  bonds  generally  for  sale 
upon  the  market.  This  petition  is  regular  in  its  form,  and  wassigned  by  the 
requisite  number  of  owners  of  taxable  property  in  the  town,  under  section 
27,  before  cited.  This  was  all  lawful  enough,  and  in  accordance  with  it  the 
board  of  trustees  might  have  made  an  ordinance  for  the  negotiation  of  a  loan 
and  the  issue  of  the  town  bonds  to  the  lenders.  But  the  board  of  trustees 
did  not  do  this.  Instead,  they  passed  an  ordinance  authorizing  the  issue  of 
bonds  for  sale  generally,  and  directing  their  sale.  Now  we  submit  the  ordi- 
nance does  not  follow  "the  petition  nor  the  statute.  The  power  of  a  munici- 
pal corporation  to  issue  bonds  is  not.  nor  does  it  imply,  a  power  to  sell  such 
bonds.  Gould  v.  Sterling,  23  ST.  Y.  439;  Daviess  Co.  Ct.  v.  Hoioard,  13  Bush, 
(Ky.)  102;  Police  Jury  v.  Britton,  15  Wall.  566.  There  was,  when  these 
bonds  were  executed,  no  law  in  Indiana  authorizing  towns  to  fund  their  in- 
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debtedness  by  an  issue  and  sale  of  bonds  for  that  purpose.  The  legislature 
passed  such  a  law  in  1879,  after  the  bonds  in  suit  were  issued." 

After  elaborating  these  views,  counsel  conclude  by  saying : 
"We  think  it  well  settled  in  Indiana  that  section  27  of  the  act  of  1852,  the 
debt-making  statute  of  towns  incorporated  thereunder,  is  not  a  grant  of  power 
at  all,  but  an  Inhibition  of  its  exercise,  except  upon  certain  conditions." 

And  in  support  of  this  proposition  they  cite  Pratt  v.  Luther,  45 
Ind.  257. 

We  will  consider  this  question  first.  In  the  case  referred  to  it  is  said 
of  this  section  that  "it  is  subsequent  to  the  one  which  defines  the  powers 
and  prescribes  the  duties  of  the  board  of  trustees,  and  is  to  be  regarded 
as  a  limitation  upon  the  powers  previously  granted."  This  view  was 
followed  in  this  case  in  the  opinion  upon  the  demurrer  to  the  answer, 
and  is,  doubtless,  true ;  but  it  by  no  means  excludes  the  further  prop- 
osition that,  besides  limiting  the  powers  expressly  granted,  it  raises 
an  implication  of  the  right  to  borrow,  or  to  incur  debt  or  liability, 
upon  the  conditions,  and  in  the  manner  prescribed,  incidental  and 
auxiliary  to  the  express  powers  given,  to  be  exercised  whenever  nec- 
essary to  the  proper  use  of  such  express  powers.  Without  such  a 
provision,  it  may  be  doubtful  whether  the  power  to  borrow  would  be 
implied  as  incidental  to  the  ordinary  powers  of  a  municipality.  Dill. 
Mun.  Corp.  §§  81,  82,  407.  With  this  provision,  I  think  there  can 
be  no  reasonable  doubt  of  it.  Indeed,  this  much  was  inferable  from 
the  decision  in  Pratt  v.  Luther,  and  is  explicitly  etated  in  the  later 
case  of  the  Second  Nat.  Bank  v.  Town  of  Danville,  60  Ind.  504.  The 
question  in  the  latter  case  was  whether  or  not  certain  notes  given  by 
the  town,  upon  the  purchase  of  a  fire-engine,  were  valid;  and,  after 
reciting  the  clause  authorizing  the  purchase,  arid  also  the  twenty- 
seventh  section,  the  court  says : 

"The  first  of  the  sections  of  the  statute  authorized  the  town  to  purchase  an 
engine  for  cash.  The  second  gave  the  town  power,  on  the  proper  petition, 
to  contract  a  debt  in  two  modes:  one  by  purchasing  an  engine  on  credit,  and 
the  other  to  create  a  debt  by  way  of  a  loan,  to  raise  the  money  to  pay  for  it  on 
its  purchase." 

And  the  court  held  that  the  notes  of  the  town,  "commercial  or 
otherwise,"  were  lawfully  made.  See,  also,  Clark  v. Town  of  Nobles- 
ville,  supra  ;  Miller  v.  Board  Coinrs,  66  Ind.  162,  166,  167;  Thomp- 
son v.  City  of  Peru,  29  Ind.  305 ;  City  of  Galena  v.  Cortcith,  supra ; 
Com.  v.  Pittsburgh,  41  Pa.  St.  278.  While  not,  therefore,  in  itself  a 
substantive  grant  of  power,  this  twenty-seventh  section  of  the  statute 
clearly  evinces  the  legislative  understanding  and  intent  that  the  right 
to  borrow,  or  otherwise  contract  debt  or  liability,  might  be  employed 
as  incidental  to  the  express  powers  given  in  that  or  any  subsequent 
act  containing  no  inconsistent  provision.  And  this,  as  it  seems  to 
me,  includes  a  case  where  the  power  is  necessary,  in  order  to  pre- 
vent default  in  the  payment  of  obligations  incurred  under  explicit 
authority,  for  the  liquidation  of  which  no  other  sufficient  or  exclusive 
v.22r,no.  10—38 
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provision  has  been  made.  It  is  not  to  be  inferred  from  this  that 
"the  financial  necessity  of  the  town  can 'operate  to  enlarge  its  pow- 
ers," but  only  that  such  necessity  may  afford  the  requisite  occasion 
for  their  exercise.  While  the  special  acts  of  1867  and  1869  required 
levies  of  special  taxes  for  payment  of  principal  and  interest  of  the 
bonds  thereby  authorized,  not  exceeding  50  cents  on  any  $100  of 
taxable  property,  and  one  dollar  on  each  poll,  they  contain  no  re- 
striction of  the  municipal  liability  on  suoh  bonds  to  the  special  pro- 
vision so  made;  and  consequently,  when,  as  in  this  case,  that  pro- 
vision proved  inadequate,  the  town  was  liable  generally  for  the 
deficiency,  (£7.  S.  v.  County  of  Clark,  96  U.  8.  211,  Kimball  v.  Board 
Com'rs,  21  Fed.  Rbp.  145,)  and  had  the  right  to  resort  to  its  power 
to  borrow. 

Having  concluded  that  under  the  circumstances  the  town  had  the 
right  to  borrow,  we  come  to  the  question  whether  or  not  the  bonds  in 
suit  were  issued  in  the  lawful  exercise  of  that  power.  The  argument 
for  the  defense,  as  we  have  seen,  turns  upon  the  supposed  difference 
between  a  power  to  issue  bonds  to  a  lender  and  a  power  to  issue  them 
for  sale  in  the  market.  It  is  conceded,  for  the  purpose  of  the  argu- 
ment, at  least,  that  the  power  to  borrow  existed,  and  that  from  that 
an  implied  power  arose  to  issue  negotiable  securities  to  the  lender; 
but  it  is  insisted  that  this  differs  essentially  from  a  right  to  put  the 
\  bonds  of  the  town  upon  the  market  for  sale.    If  there  be  a  difference 

legally,  in  what  does  it  consist?  When  a  town  would  borrow  money, 
how  shall  it  find  the  lender  ?  Manifestly,  from  the  power  to  borrow 
and  the  implied  power  to  give  the  ordinary  forms  of  obligation  arises 
the  further  implication  of  right  to  seek  the  lender;  and  in  the  absence 
of  restriction  in  that  respect,  to  seek  him  in  whatever  reasonable  man- 
ner and  place  he  may  be  found,  whether  in  the  banks,  on  the  boards 
of  trade,  or  elsewhere.  And  since,  in  any  case,  the  town  must  act  by 
an  agent,  I  see  no  reason,  except  of  policy  not  affecting  the  question 
of  power,  why  it  may  not  send  its  agent  with  bonds  duly  prepared  for 
delivery  to  be  disposed  of  to  any,  who,  upon  the  prescribed  terms,  will 
-take  them.  In  common  parlance,  and  sometimes  in  the  language  of 
legislative  enactment,  this  is  called  a  sale;  but  it  is  a  misnomer. 
It  is  an  issue  er  execution  of  the  bond,  and  the  purchaser  (so  called) 
is  a  lender  in  fact,  since,  strictly  speaking,  a  person,  or  corporation, 
cannot  sell  his  own  obligation.  Until  delivered  to  the  other  party,  it  is 
not  an  obligation,  and  only  when  delivered,  whether  to  the  highest 
bidder  in  open  market  or  to  the  taker  found  in  any  other  way  and 
place,  does  it  become  effective  and  binding;  and  he  who  receives  it 
and  pays,  or  rather  surrenders,  his  money  for  it,  is  a  lender,  not  dis- 
tinguishable legally  from  one  who  takes  a. bond  payable  to  him  in  his 
proper  name.  Wherefore,  as  it  seems  to  me,  the  alleged  distinction 
between  the  conceded  power  and  the  power  exercised  is  not  substan- 
tial; neither  is  it  justified  by  the  cases  cited  in  support  of  it. 

In  Qould  v.  Sterling  it  was  held  that  a  town,  empowered  to  borrow 
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money  to  aid  in  the  construction  of  a  railroad,  could  not  issue  its 
bonds  directly  to  the  railroad  company ;  and  while  the  reason  given 
for  this  ruling  seems  to  me  convincing,  it  is  not  applicable  here. 
The  contrary,  however,  is  decided  in  Rogers  v.  Burlington,  3  Wall. 
654;  Town  of  Venice  v.  Murdoch,  92  U.  S.  494;  City  of  Savannah  v. 
Kelly,  108  U.  S.  184;  S.  C.  2  Sup.  Ct.  Kep.  468;  Evansville,  etc., 
R.  Co.  v.  City  of  Evansville,  15  Ind.  395,  and  Second  Nat.  Bank  v. 
Town  of  Danville,  supra.  In  Police  Jury  v.  Britton,  it  was  held  that 
a  municipality,  possessed  of  "the  power  of  levying  taxes  to  defray  the 
necessary  expenditures  of  the  jurisdiction,"  has  no  implied  authority 
to  issue  negotiable  securities  for  the  purpose  of  raising  money  or 
funding  a  previous  debt.  •  The  case  concedes  the  right  to  give  such 
obligations  as  incidental  to  the  power  to  borrow,  when  that  exists. 
In  Daviess  Co.  v.  Howard  occurs  the  dictum  that  "the  power  to  issue 
the  bonds  does  not  imply  the  power  to  sell;"  but  this  was  said  in  re- 
spect to  a  power  given  a  county  to  subscribe  to  the  stock  of  a  rail- 
road company,  and  "to  issue  the  bonds  of  the  county  for  the  amount 
of  the  stock  subscribed,  or  any  part  thereof."  The  point  decided  was 
that  under  this  power  the  bonds  could  not  be  issued  to  the  railroad 
company  at  less  than  par  value  nor  sold  at  a  discount  for  the  pur- 
pose of  obtaining  money  to  be  paid  to  the  company  npon  the  coun- 
ty's subscription  to  the  stock.  Neither  explicitly  nor  by  implication 
is  it  said  or  held  that  the  power  to  issue  bonds  does  not  imply  the 
power  to  sell  or  negotiate  them  in  the  sense  now  under  consideration. 
The  supreme  court  of  Indiana,  however,  has  spoken  on  the  subject: 
once  directly,  and  oftener  by  implication.  In  Thompson  v.  City  of 
Peru,  supra,  concerning  the  power  to  borrow,  the  court  said:  "The 
issuing  and  sale  of  bonds  in  the  market  is  the  most  usual  and  ordi- 
nary method  adopted  by  corporations  to  borrow  money. "  And,  to  the 
same  effect,  see  Evansville,  etc.,  R.  Co.  v.  City  of  Evansville,  and  other 
cases  already  cited. 

The  remaining  inquiry  is  whether  the  bonds  in  suit  are  invalid  be- 
cause they  purport  to  be  funding  bonds.  The  petition  and  ordinance 
pursuant  to  which  they  were  issued  say  nothing  of  funding,  and  in 
terms  embrace  only  the  purpose  of  obtaining  money  to  pay  the  town's 
indebtedness;  and  consequently  the  legend,  "Funding  Bond,"  and  the 
recital  of  the  purpose  to  fund  the  debt,  as  I  suppose,  can  be  regarded, 
in  any  view,  as  nothing  more  than  mistakes,  in  no  way  affecting  the 
nature  of  the  transaction  nor  of  the  securities,  except,  as  was  held 
in  the  opinion  on  the  demurrer  to  the  answer,  to  put  the  purchaser 
on  inquiry.  But  since,  upon  the  averments  of  the  reply,  we  hold 
that  the  bonds  were  lawfully  issued,  and  as  a  consequence  must  hold 
that  the  town  is  bound  by  the  acts  of  its  duly-appointed  agent,  not- 
withstanding his  failure  to  account  for  the  moneys  which  he  received, 
it  is  no  longer  material  to  consider  whether  or  not  the  paper  is 
nego'iable  by  the  law  merchant,  and  the  plaintiff  a  bona  fide  holder. 
Granting,  however,  if  necessary,  that  these  bonds,  in  a  sense,  must 
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be  regarded  as  funding  bonds,  I  am  of  opinion  that  their  issue  was 
not  unlawful  on  that  accouut.  To  fund  is  "to  put  into  the  form  of 
bonds  or  stocks  bearing  regular  interest,"  and  "to  provide  and  ap- 
propriate a  fund  or  permanent  revenue  for  the  payment  of  the  inter- 
est." Webst.  Diet.;  Bouv.  Law  Diet.  By  the  same  authority,  a 
"funding  system"  is  "a  plan  which  provides  that  on  the  creation  of 
a  public  loan  funds  shall  immediately  be  formed  and  secured  by  law 
for  the  payment  of  the  interest,  and  also  for  the  gradual  redemption 
of  the  capital  itself."  If  the  bonds  in  question  come  within  these 
definitions,  they  come  equally  within  the  scope  of  section  27,  which 
declares  that  "for  any  debt  contracted  thereby  the  trustees  shall  add 
to  the  tax  duplicate  of  each  year,  successively,  a  levy  sufficient  to  pay 
the  accrued  interest  on  such  debt  or  loan,  with  an  addition  of  not 
less  than  five  cents  on  the  hundred  dollars,  to  create  a  sinking  fund 
for  the  liquidation  of  the  principal  thereof."  Instead,  therefore,  of 
the  acts  of  1879  and  1881  being  the  first  to  confer  funding  powers 
upon  towns,  those  acts,  while  in  some  respects  bestowing  new  power, 
in  other  respects  constitute  restrictions  upon  power  already  existing 
under  section  27  of  the  law  of  1852.  I  do  not  mean,  of  course,  that 
section  27  contains  or  carries  an  implication  of  power  to  execute  a 
general  funding  scheme,  embracing  a  variety  of  debts,  whether  float- 
ing or  bonded,  due  or  not  due,  such  as  is  expressly  conferred  in  the 
act  of  March  7,  1881,  but  manifestly  any  debt  incurred  under  the 
restrictions  of  that  section  must  be  a  funded  debt,  whether  so  called 
or  not,  and  bonds  issued  therefor,  if  subject  to  no  other  vice,  cannot 
reasonably  be  deemed  invalid  merely  because  they  purport  to  be  fund- 
ing bonds. 

Demurrer  overruled. 


Sale — Offer  and  Acceptance  bt  Telegraph — Consummation  of  Contract. 
On  December  30th  N.  \V  P.  Co.  telegraphed  to  M:  "  Are  you  prepared  to 
make  me  price  by  telegraph  to-morrow  for  40,000  tons  coal  ?  Advise  by  wire, 
quick."  M.  telegraphed  next  day :  "Quantity  named,  delivered  afloat,  Toledo 
or  Cleveland,  as  most  convenient  for  both,  in  about  equal  monthly  installments 
during  navigation,  two  eighty  per  ton,  or  two  seventy  if  all  taken  by  October 
1st;  both  ninety  days."  N.  W.  F.  Co.  telegraphed  :  "  Telegram  received.  Price 
too  high  to  secure  trade.  Want  to  buy  this  coal  of  yon.  Will  give  vou  until 
6th  to  figure  freights  and  do  better."  On  January  4th  M.  telegraphed  :  «*  Two 
fifty-five,  free  on  board  vessels,  Cleveland  and  Toledo,  provided  quantity  named 
is  taken  before  October  1st,  in  about  equal  monthly  installments;  terms,  ninety 
days.  Bulk  would  probably  go  via  Cleveland,  as  undoubtedly  most  conven- 
ient to  both ;  but  portion  would  have  to  go  from  Toledo.   A  possibly  slightly 

l  Reported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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lower  offer  from  parties  representing  Sandusky,  you  can  offset  by  unquestion- 
ably securing  lower  lake  freights."  On  January  6th  N.  W.  F.  Co.  answered : 
i««  Telegram  received.  You  can  consider  the  coal  sold.  Will  be  in  Cleveland 
and  arrange  particulars  next  week."  Held,  that  there  was  no  definite  contract 
and  acceptance  thereof. 

At  Law. 

Gordon  E,  Cole  and  W.  D.  Cornish,  for  plaintiffs. 
O'Brien  A  Wilson,  for  defendants. 

Brewer,  J.  In  this  case  of  Martin  <£  Co.  against  The  Fuel  Com- 
pany the  question  was  argued  yesterday  afternoon  at  great  length, 
and,  as  the  conclusion  to  which  I  have  come  is  different  from  the  im- 
pression which  I  formed  when  the  matter  was  first  presented,  the  coun- 
sel will  bear  with  me 'if  I  state  in  detail  the  reasons  which  have  led 
me  to  my  conclusion, — a  conclusion  reached  after  examining  the  au- 
thorities cited,  and  after  consultation  last  night  with  my  brother  Nel- 
son. 

I  do  not  think  there  is  any  very  great  difference  between  counsel 
as  to  the  rule  of  law  that  is  applicable  to  cases  of  this  kind.  The 
question  is,  as  stated  by  Gen.  Cole,  as  to  the  application  of  that 
rule  to  the  particular  facts  of  this  case.  Of  course,  a  contract  can  be 
entered  into  by  telegram  or  letter  just  the  same  as  it  can  be  if  parties 
sit  down  and  reduce  their  agreement  to  writing,  and  the  only  question 
is,  have  they  by  these  letters  or  telegrams  come  to  a  definite  conclu- 
sion,— a  proposition  on  one  side,  followed  by  a  definite  acceptance  on 
the  other  ?  and  where  language  is  open  to  possibly  two  or  three  con- 
structions, we  have  to  look  at  the  surrounding  situation  to  determine 
what  the  parties  meant  by  it.  The  question  is,  what  was  intended 
by  the  language  which  was  used  ?  Briefly,  on  December  80th,  the 
defendant  telegraphed  to  plaintiffs:  "Are  you  prepared  to  make  me 
price  by  telegraph  to-morrow  for  40,000  tons,"  and  so  on.  "Advise  by 
wire,  quick."  To  that  an  answer  was  sent  on  the  next  day:  "Quan- 
tity named  delivered  afloat,  Toledo  or  Cleveland,  as  most  convenient 
for  both,  in  about  equal  monthly  installments  during  navigation,  two 
eighty  per  ton,  or  two  seventy  if  all  taken  by  October  1st;  both  ninety 
days."  The  defendant  declined  that  proposition  in  these  words : 
"Telegram  received.  Price  too  high  to  secure  trade.  Want  to  buy  this 
coal  of  you.  Will  give  you  until  6th  to  figure  freights  and  do  better." 
Of  course,  if  there  had  been  nothing  beyond  that,  it  would  end  the 
matter ;  but,  on  the  fourth  of  January,  the  plaintiff  telegraphed  in 
this  language :  "Two  fifty-five  free  on  board  vessels,  Cleveland  and 
Toledo,  provided  quantity,  named  is  taken  before  October  1st,  in  about 
equal  monthly  installments ;  terms,  ninety  days.  Bulk  would  probably 
go  via  Cleveland,  as  undoubtedly  most  convenient  to  both,  but  por- 
tion would  have  to  go  from  Toledo.  A  possibly  slightly  lower  offer 
from  parties  representing  Sandusky,  you  can  offset  by  unquestionably 
securing  lower  lake  freights."  That  dispatch  was  sent  on  the  4th, 
and  answered  on  the  next  day  in  this  language :   "Telegram  received. 
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Yon  can  consider  the  coal  sold.  "Will  be  in  Cleveland  and  arrange  par- 
ticulars next  week." 

Now,  did  that  make  a  definite  contraot  between  the  parties,— a  di- 
rect, unqualified  acceptance  of  the  terms  offered?  "Ton  can  consider 
the  coal  sold."  Of  course,  that  refers  to  the  coal  as  offered  upon  the 
terms  named  in  the  telegram  as  to  delivery,  amount,  price,  etc.  "Will 
be  in  Cleveland  and  arrange  particulars  next  week."  Does  that  op- 
erate as  a  limitation  upon  the  forepart  of  this  telegram?  Does  it 
mean  to  say,  Your  offer  is  accepted ;  we  will  take  that  coal, — consider 
the  trade  closed, — and  next  week  I  will  be  down  to  arrange  for  the 
shipment,  the  transportation  from  Cleveland  and  Toledo  ?  or  does  it 
mean,  You  can  consider  that  this  offer  that  you  have  made  will  be  ac- 
cepted; that  the  terms  of  the  contract — the  details — will  be  arranged 
between  us  when  I  come  next  week  ?  If  it  means  the  latter, — that 
there  were  details,  particulars,  to  be  arranged, — then  there  was  no  def- 
inite, final,  irrevocable,  absolute  acceptance.  If  it  refers  (as  was  ar- 
gued very  forcibly)  to  the  mere  matter  of  arranging  for  the  shipment, 
why,  then,  it  is  an  outside  matter;  it  is  subordinate  to  the  contraot 
which  was  accepted  by  the  forepart  of  the  telegram.  Of  course,  it 
is  difficult  to  say  positively  what  the  parties  intended;  but  it  is  a  tel- 
egram from  the  proposed  vendee  to  the  proposed  vendor,  that  he  will 
come  to  the  latter's  place  of  business  (Cleveland)  and  will  arrange 
particulars.  Naturally,  you  would  think  that  that  would  refer  to  ar- 
ranging with  him  (the  vendor)  the  particulars. 

Doubtless,  as  appears  from  the  testimony  given  by  Mr.  Martin, 
(the  only  oral  testimony,)  the  principal  thing  was  the  matter  of  trans- 
portation. But  just  see  how  the  case  stands  in  that  respect.  The 
defendant,  as  appears,  had  no  transportation,  and  had  to  arrange  for 
transportation.  The  proposition  is,  deliverable  free  on  board  at  Cleve- 
land or  Toledo,  in  about  equal  monthly  installments,  bulk  to  go  via 
Cleveland,  but  a  portion  must  go  by  Toledo.  Transportation  must 
be  arranged.  Whether  it  was  the  duty  of  the  vendor  or  vendee  to 
arrange  for  the  transportation,  it  had  to  be  arranged  for;  transpor- 
tation must  be  provided;  and,  obviously,  from  the  testimony,  that  was 
the  main  thing  which  was  in  the  mind  of  the  defendant  in  going  to 
Cleveland;  so,  Mr.  Martin  says,  he  told  him.  But  whether  that 
transportation  could  be  secured  for  the  greater  portion  at  Cleveland, — 
whether  it  could  be  secured  for  7,000  tons  a  month,  or  for  only  5,000 
tons  a  month, — was  a  matter  as  yet  unknown.  It  was  to  be  delivered 
in  equal  monthly  installments,  and  I  take  it  that,  fairly  construed, 
the  delivery  would  commence  when  navigation  opened,  inasmuch  as 
vessel  transportation  was  contemplated.  As  that  is  said  to  be  the 
first  of  April,  or  thereabouts,  from  that  to  the  first  of  October  would 
be  five  months,  making  a  monthly  installment  of  about  8,000  tons, 
"the  bulk  via  Cleveland."  Now,  until  the  vendee  had  ascertained 
that  he  could  make  arrangements  for  transporting  7,000  tons,  or  any 
other  definite  amount,  from  Cleveland,  could  it  be  said  that  he  had 
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intended  to  finally  consummate  the  contract,  and  that  the  amounts 
to  be  delivered  at  Cleveland  and  Toledo,  respectively,  were  left  rally 
to  the  determination  of  the  vendor;  that  the  latter  could  say,  on  the 
first  of  April,  here  is  7,000  tons  at  Cleveland,  and  1,000  tons  at  To- 
ledo, and  you  must  take  that,  whether  or  no  you  have  been  able  to 
make  any  arrangement  for  the  transportation  of  such  a  bulk  or  not. 
To  what  place  was  this  to  be  transported  ?  It  appears  from  subse- 
quent letters  that  part  of  it  was  to  go  to  Duluth,  and  part  of  it  to  Mil- 
waukee. Perhaps  the  season  would  open  to  Milwaukee  earlier  than 
it  would  to  Duluth,  and  the  vendee  (none  of  these  particulars  as  to 
the  amount  to  be  delivered  at  other  places  being  settled)  would  place 
himself  in  the  position  that,  on  the  first  of  April,  desiring,  perhaps,  to 
make  the  first  shipment  to  Duluth,  he  could  not  then  ship  it  at  all;  or, 
at  best,  only  certain  proportions  from  Toledo  and  Cleveland,  respect- 
ively. The  transportation  was  unsettled;  the  exact  amount  that  was 
to  be  delivered  in  either  place  was  unsettled ;  the  exaot  time,  whether 
the  first  of  the  month  or  the  middle  0/  the  month,  was  unsettled; 
the  notice  that  was  to  be  given  of  the  arrival  of  the  coal  at  Toledo  or 
Cleveland  was  unsettled.  These  were  all  details,  particulars,  in  the 
language  of  the  telegram,  which,  if  a  contract  had  been  once  signed 
with  those  things  unsettled,  might,  as  counsel  say,  be  within  the  con- 
trol of  the  vendor;  but,  where  there  was  only  this  proposition  and 
answer  by  telegram,  and  those  things  unsettled,  it  seems  to  me  that 
they  are  details  and  particulars  which  it  may  well  be  considered  the 
party  had  in  mind  when  he  said :  "I  will  come  to  Cleveland  and  ar- 
range particulars  next  week."  So  that,  while  the  transportation  was 
the  main  underlying  fact,  yet  the  transportation  affected  these  par- 
ticulars; and  when  the  defendant  says,  "You  may  consider  the  coal 
sold ;  will  come  to  Cleveland  and  arrange  particulars, " — he  meant  that 
if  these  particulars  can  be  satisfactorily  arranged  the  contract  is  con- 
summated; and  that  he  left  those  particulars  to  be  settled  by  ar- 
rangements made  at  Cleveland. 

Now,  the  case  that  was  cited  from  Barbour,  it  seems  to  me,  is  very 
closely  in  point.  There  the  letter  of  acceptance  was :  "I  will  take  10,- 
000  bushels  of  malt,  deliverable  at  such  a  wharf,  at  such  a  price,  de- 
scribing the  malt,  etc.  Will  be  up  and  see  you  next  week."  And  the 
court  said  that,  notwithstanding  the  distinct  acceptance  of  the  offer, 
yet  it  was  followed  by  the  statement  that  he  would  be  up  next  week 
to  see  him,  which,  taken  with  a  similar  statement  in  a  prior  letter,' 
carried  with  it  the  implication  that  he  was  to  come  to  make  an  ex- 
amination to  see  that  the  malt  corresponded  with  the  description  in 
the  letters  of  proposal  and  acceptance.  Here  the  defendant  says, 
"You  can  consider  the  coal  sold."  My  brother  Nelson  suggested 
whether  that  was  not  of  itself  a  qualified  acceptance.  It  is  not,  "I 
accept  your  offer,"  but  "you  may  consider  the  coal  sold."  It  is  not, 
perhaps,  a  natural  expression  when  a  definite  acceptance  of  an  offer 
is  intended.    It  is  more  equivalent  to  this:  "There  is  so  little  to  be 
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settled,  and  I  am  so  sure  that  all  can  be  arranged,  that  you  are  safe 
in  looking  upon  the  sale  as  closed,  and  prepare  to  make  your  arrange- 
ments accordingly.  You  may  consider — you  may  understand — that 
this  contract  is  going  to  be  consummated,  and  that  I  will  come  to 
Cleveland  and  we  will  fix  it  up." 

So  it  seems  to  me  that  the  telegram  carrying  to  the  proposed 
vendor,  a  statement  from  the  proposed  vendee  that  he  will  come  to 
Cleveland,  to  his  place  of  business,  and  arrange  particulars,  carries 
with  it  a  fair  implication  that  the  particulars  are  to  be  arranged  be- 
fore the  contract  is  finally  consummated.  Then  you  go  on  a  little  fur- 
ther, and  you  find  that  he  did  go  to  Cleveland,  and,  turning  to  the  tes- 
timony which  Mr.  Martin  gave  of  that  interview,  it  seems  to  bear  out 
this  interpretation.  Mr.  Saunders  comes  there,  and,  after  some  con- 
versation about  the  telegrams,  he  said:  "Your  first  telegram  was  too 
high,  but  I  will  give  you  another  chance;  so  I  sent  you  my  second  tel- 
egram." And  Mr.  Martin  says :  "Well,  the  reason  I  put  in  my  tele- 
gram of  January  4th  that  a  portion  of  the  coal  must  go  from  Toledo, 
was  because  the  railroad  company  had  insisted  upon  that  when  I  got 
the  railroad  rate  from  them  on  which  I  based  this  contract,  on  which 
I  based  this  offer  of  coal  to  you.  I  thought,  may  be,  that  yon  might 
have  thought  that  a  little  arbitrary,  putting  it  in  that  way."  He 
said,  "No,  not  at  all."  He  Baid,  "We'll  take  the  coal  on  the  basis  and 
terms  of  your  telegram  of  January  the  4th."  That  does  not  sound 
as  though  the  contract  had  already  been  settled.  "We'll  take  the 
coal  on  the  basis  and  terms  of  your  telegram  of  January  the  4th." 
This  implies  a  present  and  not  a  past  contract.  "I  said  to  him, *  Now, 
Mr.  Saunders,  I  have  had  a  great  deal  of  trouble  in  getting  this 
freight  rate,  and  I  don't  want  any  hitch  to  occur  in  lake  transporta- 
tion, in  getting  this  coal  off  as  specified,  because  it  will  involve  us  in 
trouble  with  the  railroad  companies.'  He  said,  'Oh,  no;  this  is  a 
ground-hog  case.'  He  said,  'I've  got  to  get  the  coal.'  I  told  him  he 
must  give  us  timely  notice  of  the  arrival  of  vessels,  and  he  said  he 
would.  There  was  something  said  about  his  getting  transportation 
on  the  lake  by  ore  vessels.  He  said  that  one  of  his  main  objects  in 
coming  to  Cleveland  was  to  arrange  for  the  lake  transportation  of 
this  coal,  and  that  he  had  been  figuring  with  Cleveland  vessel  own- 
ers." So  it  seems  that  one  of  the  main  things  for  which  he  had  come 
was  to  arrange  for  lake  transportation,  and  that  he  had  made  in- 
quiries of  Cleveland  vessel  owners,  and  after  making  such  inquiries 
he  comes,  and  then  occurs  the  conversation  in  which  he  says,  "We 
will  take  this  coal  upon  the  terms  and  basis  of  your  telegram." 
When  he  leaves  (after  some  conversation  as  to  a  particular  mode  of 
transportation)  he  says,  "I  will  return  the  following  week,"  but  did  not 
return.  Mr.  Martin  writes  to  him  on  the  21st:  "We  learn  with  sur- 
prise that  you  are  probably  in  St.  Paul,  as  we  expected  from  what 
you  said  that  you  would  certainly  stop  here  on  your  way  back  to  draw 
itp  some  sort  of  a  memorandum  of  our  contract,  arranging  for  the 
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details,  and  also  to  see  the  party  you  speak  of."  Now,  that  plainly 
implies  that  Mr.  Martin  expected  him  to  return,  expected  him  to  re- 
duce to  writing  a  memorandum  of  the  contract  between  them,  fixing 
and  arranging  these  details ;  but  it  had  not  been  done,  and  he  is  Bur- 
prised  that  it  has  not  been  done.  This  language,  of  course,  does  not 
definitely  prove  that  the  telegrams  had  not  consummated  everything, 
but  still  carries  very  plainly,  it  seems  to  me,  an  intimation,  an  indi- 
cation, that  the  parties  then  thought  that  these  negotiations  had  got 
to  be  consummated  by  a  definite  contract.  It  is  true  that  in  other 
parts  of  this  letter,  as  well  as  in  subsequent  letters  of  both  Mr. 
Martin  and  Mr.  Saunders,  there  is  language  which  very  plainly  and 
unmistakably  implies  the  making  of  a  contract,— that  a  contract 
has  been  made.  And  yet  that  language  must  be  taken  as  used  after 
this  parol  talk,  in  which,  as  Mr.  Martin  testifies,  Mr.  Saunders  def- 
initely says  to  him,  "We'll  take  the  coal  on  the  basis  and  terms  of 
your  telegram."  Of  course,  if  it  refers  to  that,  it  does  not  help,  it 
does  not  uphold,  the  contract,  which  must  be  in  writing,  and  evi- 
denced by  the  telegrams.  It  is  explainable  as  referring  to  that  talk 
between  them.  For  if  that  talk  was  binding  upon  both  parties,  then 
there  would  be  unquestionably  a  contract,  because  there  was  no  pro- 
viso, no  limitation. 

The  language  was  as  direct,  unqualified,  and  unlimited  as  lan- 
guage can  be:  "We'll  take  the  coal  on  the  basis  and  terms  of  your 
telegram  of  January  4th."  And  so,  the  parties  evidently  not  con- 
templating any  subsequent  trouble,  considered  this;  spoke  of  it  as 
though  that  oral  talk  consummated  the  contract.  That,  I  think,  ex- 
plains the  other  language  which  is  used  in  these  subsequent  letters, 
which  obviously  refers  to  a  contract,  and  it  does  not  necessarily  go 
back  to  the  telegrams  which  passed  between  the  parties,  and  Mr. 
-Martin's  letter,  in  which  he  expressed  surprise  that  Mr.  Saunders 
had  not' stopped  and  drawn  up  a  memorandum  of  a  contract,  ar- 
ranging for  these  details,  coupled  with  the  facts  stated  in  the  tele- 
gram, that  Mr.  Saunders  would  come  to  Cleveland  and  arrange  par- 
ticulars, and  back  of  that  the  fact  that  the  lake  transportation  must 
necessarily  have  affected  the  amount  of  coal  which  was  to  be  deliv- 
ered at  one  place  or  the  other;  all  seem  to  indicate  that  the  parties 
could  not  have  understood  that  all  the  details  of  the  contract  had 
been  reduced  to  writing  and  agreed  upon. 

As  I  have  said,  when  counsel  first  stated  the  proposition  yesterday 
my  impressions  were  the  other  way;  that  the  language  of  the  letters 
could  only  be  taken  as  referring  back  to  the  original  telegrams,  and 
that  whatever  of  ambiguity  there  might  be  in  that  last  telegram  must 
refer  to  outside  matters,  ancillary  and  subordinate  to  the  contract. 
I  have  thus  taken  the  opportunity  to  state  in  detail  the  conclusion  to 
which,  upon  the  authorities  and  my  examination,  I  have  come.  Of 
course,  it  is  a  case  of  considerable  magnitude,  and  one  in  which  the 
amount  in  controversy  is  such  that  it  can  be  easily  taken  to  the  an- 
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preme  court;  and  if  I  have  made  a  mistake  in  my  conclusions  in 
that  respect,  that  court  will  correct  it.  Any  shape  that  the  counsel 
desire  to  put  it  in,  in  order  to  make  the  record  clear  for  such  review, 
they  may  pursue.    Plaintiff's  counsel  duly  excepted  to  the  ruling. 


1.  Taxation — Double  Taxation — Constitution  op  California. 

Double  taxation  is  prohibited  by  the  constitution  of  California. 

2.  Same— Taxing  Property  op  Corporation  and  Stock. 

To  tax  the  property  of  a  corporation  to  the  corporation,  and  also  to  tax  the 
stock  representing  the  property  to  the  stockholders,  would  amount  to  double 
taxation. 

3.  Same— Domestic  Corporation— Property  Taxable  in  Another  State. 

The  Constitution  and  Political  Code  of  California  exclude  from  taxation  in 
California,  through  the  medium  of  its  stock,  the  tangible  property  of  a  Cali- 
fornia corporation  situate  and  taxed  in  the  state  of  Nevada. 

4.  Bame— Situs  op  Money  and  Credits. 

The  aitu*  of  money  and  other  solvent  credits,  for  purposes  of  taxation,  is.  the 
residence  of  the  owner  or  creditor,  in  the  absence  of  statute. 

5.  Same— Solvent  Credits  op  Non- Resident. 

The  money  and  other  solvent  credits  due  from  citizens  of  California  to  a 
citizen  of  another  state,  and  not  secured  by  mortgage  or  deed  of  trust,  are  not 
liable  to  taxation  in  California. 

At  Law. 

McClure  <&  Dwinelle,  for  plaintiff. 
B.  C.  Whitman,  for  defendant. 

Sawyer,  J.  This  ia  a  demurrer  to  the  amended  complaint  in  an 
action  to  recover  city  and  county  and  state  taxes  for  the  fiscal  year, 
1880-81,  assessed  upon  the  capital  stock  of  a  large  number  of  cor- 
porations and  upon  solvent  credits.  A  demurrer  to  the  original  com- 
plaint was  sustained  on  the  ground  that  the  assessment  is  void  as 
being  double  taxation,  and  a  violation  of  the  state  constitution.  See 
opinion  of  the  court,  21  Fed.  Rep.  539.  Leave  to  amend  having 
been  given,  an  amended  complaint  has  been  filed,  and  therein  it  is 
sought,  by  certain  allegations,  to  obviate  the  objections  to  the  origi- 
nal complaint,  and  to  take  the  case  out  of  the  principle  of  the  former 
decision.  These  new  allegations  are  that  the  tax  is  assessed  "on 
said  shares  of  stock  of  companies  severally  incorporated  under  the 
law  of,  and  having  their  principal  offices  in  the  state  of,  California; 
that  the  aforesaid  shares  of  stock  is  and  are,  and  each  of  them  are, 
shares  of  stock  of  corporations  whose  entire  tangible  property  was 
situated  in  the  state  of  Nevada,  and  that  the  entire  property  of  said 
corporation  was  not  assessed  for  said  fiscal  year,  1880-1881."  The 
allegation,  "whose  entire  tangible  property  was  situated  in  the  state 
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of  Nevada,"  at  least  as  to  several  of  the  corporations  named,  is  no- 
toriously and  manifestly  not  true  in  fact ;  as,  for  example,  as  to  the 
Nevada  Bank,  the  San  Francisco  Gas  Company,  and  other  compa- 
nies located  at  San  Francisco.  But  assume  the  allegation  to  be  true, 
for  the  purposes  of  the  demurrer,  the  question  arises,  do  the  aver- 
ments quoted,  in  connection  with  the  other  allegations  of  the  com- 
plaint, show  a  good  cause  of  action?    In  my  judgment  they  do  not. 

Article  13,  §  1,  provides  that  "all  property  in  the  state  *  *  * 
shall  be  taxed,"  etc.  It  does  not  authorize  the  taxation  of  property 
not  in  the  state.  And  section  10  of  the  same  article  provides  that 
"all  property  *  *  *  shall  be  assessed  in  the  county,  city,  and 
county,  town,  township,  or  district  in  which  it  is  situated."  And 
the  statute  follows  the  constitution  in  this  respect.  Pol.  Code,  § 
3628.  They  do  not  authorize  an  assessment,  except  at  the  situs  of 
the  property.  And  section  3627  of  the  Political  Code,  as  it  stood  in 
1880,  (St.  1880,  p.  6,)  when  this  assessment  was  made,  recognizing 
this  principle  of  the  constitution  and  laws,  and  the  inadmissibility  of 
double  taxation,  provided,  with  reference  to  the  stock  of  corporations 
having  their  principal  place  of  business  in  this  state,  that  "the  pro- 
portionate value  of  the  capital  stock  of  corporations  *  *  *  hav- 
ing their  principal  place  of  business  in  this  state,  for  the  purposes  of 
assessment  and  taxation,  shall  be  its  market  value,  deducting  there- 
from the  value  of  all  property  assessed  to  them  in  this  state  or 
elsewhere  of  which  such  capital  stock  is  the  representative."  Thus 
the  constitution  does  not  authorize  the  taxation,  in  California, 
through  the  medium  of  its  stock,  of  the  tangible  property  of  a  Cali- 
fornia corporation  situate  and  taxed  in  the  state  of  Nevada;  but,  by 
stating  what  property  should  be  taxed,  and  limiting  it  to  property 
within  this  state,  and  limiting  the  assessment  to  the  particular  dis- 
trict in  which  the  property  is  situated,  by  plain  and  necessary  impli- 
cations, excludes  it  from  taxation.  So,  also,  the  provision  of  the 
Political  Code  cited,  in  express  terms,  excludes  taxation,  through  the 
medium  of  the  capital  stock  of  the  corporation,  of  all  the  property  of 
the  corporation  of  which  the  capital  stock  of  the  corporation  is  the 
representative  assessed,  either  in  this  state  "or  elsewhere" 

Now,  all  the  tangible  property  of  all  these  corporations,  according 
to  the  allegations  of  the  complaint,  which,  for  the  purposes  of  the 
demurrer,  are  taken  to  be  true,  is  situate  in  the  state  of  Nevada, 
and  beyond  the  jurisdiction  of  California,  and,  presumably,  nothing 
to  the  contrary  being  shown,  was  taxed  under  the  laws  of  Nevada  to 
raise  revenue  for  the  purposes  of  the  state  and  local  governments 
of  that  commonwealth.  The  laws  of  Nevada,  of  which  this  court 
takes  notice,  require  all  property  in  that  state  to  be  taxed.  It  is 
true  that  to  the  allegation,  "whose  entire  tangible  property  was  sit- 
uated in  the  state  of  Nevada,"  is  added,  "and  the  entire  property  of 
said  corporations  was  not  assessed  for  said  fiscal  year,  1880-1881." 
But  this  is  only  an  allegation  that  it  was  not  assessed  in  California 
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for  "said  fiscal  year."  The  state  of  Nevada  had  no  relation  to  said 
fiscal  year  1880-81,  for  which  the  assessment  sued  for  was  made, 
and  the  allegation  is  limited  to  the  particular  assessment  for  the 
particular  fiscal  year  upon  which  the  suit  is  brought.  No  other  is 
even  alluded  to  in  the  complaint.  This  allegation  as  to  the  property 
not  assessed  must  also  be  construed  with  reference  to  the  other  alle- 
gations of  the  complaint,  and  as  referring  only  to  the  tangible  prop- 
erty of  the  corporation  alleged  to  be  situate  in  the  state  of  Nevada. 
It  is  not,  therefore,  an  allegation  that  the  property  was  not  assessed 
"elsewhere,"  or  that  any  other  property  of  the  corporation  was  not 
assessed;  and,  doubtless,  no  such  allegation  could  be  truthfully 
made.  It  must  be  presumed  that  the  allegation  was  made  as  favor- 
able to  the  complainant  as  the  facts  would  justify.  Such  is  always  the 
legal  presumption  in  respect  to  the  allegations  of  pleadings.  It  is 
clearly  insufficient,  in  this  particular,  to  take  the  case  out  of  the  rule 
heretofore  adopted  in  this  case,  and  as  established  in  Burke  v.  Bad- 
lam,  57  Cal.  594,  'as  to  all  property  situated  in  this  state;  and  that 
\  situate  and  taxed  "elsewhere"  is  not  taxable  at  all;  and  also  insuffi- 

cient to  bring  it  within  the  terms  of  the  constitution,  and  the  stat- 
ute authorizing  the  assessment  of  the  tax.  The  property,  as  such, 
alleged  to  be  not  taxed,  is  without  the  jurisdiction  of  the  state,  and 
cannot  be  lawfully  taxed  as  tangible  property  at  all  in  the  state  of 
California.  It  cannot  be  reached  as  tangible  property,  and  it  is 
sought  to  reach  it  through  a  taxation  of  the  shares  of  stock  represent- 
ing it  of  the  corporation  organized  and  existing  within  the  jurisdic- 
tion of  California.  But  this  interest,  as  a  share  of  the  capital  stock, 
is  incorporeal  and  intangible,  and  it  has  no  situs  apart  from  the  per- 
son of  the  owner.  The  defendant  appears  by  the  record,  and  that 
fact  is  now  incontrovertible,  to  Be  a  citizen  of  the  state  of  Nevada. 
It  is  on  that  ground  alone  that  this  court  has  jurisdiction  of  this  case. 
In  the  absence  of  any  averment  to  the  contrary,  he  is  presumably  a 
resident  of  the  state  of  which  he  is  a  citizen.  There  is  no  averment 
to  the  contrary,  and  we  all  know,  as  a  matter  of  fact,  that  an  aver- 
ment could  not  be  truthfully  made  that  defendant  was  a  resident  of 
California  during  the  fiscal  year  1880-81.  We  all  know,  as  an  his- 
torical and  publicly  notorious  fact,  that  defendant  was  not  a  resident 
of  California  during  that  fiscal  year.  It  is  as  publicly  notorious  and 
well  known  a  fact  in  California  and  Nevada  as  t^hat  President  Arthur 
was  not  a  resident  of  California  during  that  year. 

The  interest  of  defendant  in  the  capital  stock  of  the  corporation 
being  incorporeal  and  intangible,  and  having  no  situs  apart  from  the 
person  of  the  owner,  and  he  being  a  non-resident,  without  the  juris- 
diction of  the  state,  and  the  tangible  property  of  the  corporation,  of 
which  the  capital  stock  is  the  representative,  being  also  situate  out- 
side of  the  state,  it  was  not,  without  some  express  constitutional  or 
statutory  provision  making  it  so,  if  any  such  valid  provision  there 
coujd  be,  subject  to  the  jurisdiction  6f  the  state,  or  to  taxation  within 
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the  state,  through  the  medium  of  the  shares  of  stock  in  the  corporation ; 
and  we  have  seen  that  the  provisions  of  the  constitution  and  statute 
do  not  reach  the  case,  as  alleged  in  the  complaint,  there  being  no 
such  express,  unqualified  provision.  This  view  is  fully  sustained  by 
the  State  tax  on  Foreign  Bonds  Case,  15  Wall.  80O,  and  the  cases 
therein  cited.  The  case  of  San  Francisco  v.  Fry,  11  Pac.  C.  Law  J: 
393,  cited  and  relied  on  by  complainant,  was  for  taxes  against  a  cit- 
izen and  resident  of  California,  over  whom  the  state  had  jurisdic- 
tion, assessed  for  the  year  1876-77,  before  the  amendments  of  1880, 
under  which  the  present  tax  was  assessed.  And  such,  also,  was  the 
case  in  San  Francisco  v.  Flood,  2  Pac.  Rep.  264,  also  cited.  In  San 
Francisco  v.  Fry,  as  in  the  cases  therein  cited  as  authority,  the  court 
rests  its  decision,  sustaining  the  tax  assessed  upon  the  stock  of  the 
corporation  whose  tangible  property  was  in  the  state  of  Nevada, 
upon  the  fact  that  the  owner  of  the  shares  was  a  citizen  of  California, 
and  that  the  situs  of  this  intangible  property  followed  that  of  the 
owner,  and  was  therefore,  in  contemplation  of  law,  situate  within  the 
jurisdiction  of,  and  taxable  in,  the  state  of  California.  The  court 
quotes  from  the  Massachusetts  case  cited  this  passage : 

"Thus  shares  in  foreign  railroad  corporations  held  by  citizens  of  this  state 
are  fully  taxed  here,  and  no  deduction  is  made  for  any  taxation  to  which  the 
corporations  are  subject  in  the  states  where  they  are  situated.  So  it  is  in  re- 
gard to  shares  held  by  our  citizens  in  banks,  insurance  companies,  and  other 
moneyed  corporations  situated  in  other  states.  Such  shares,  when  held  by  our 
citizens,  are  here  treated  as  so  much  personal  estate,  following  the  person  of 
the  owner,  and  taxable  at  their  full  value  in  this  commonwealth,  regardless 
of  what  may  be  the  foreign  law  as  to  taxation  of  the  capital,  or  of  any  part 
of  it,  elsewhere.  See  State  Tax  on  Foreign-held  Bonds,  15  Wall.  323,  324; 
18  Amer.  Law  Reg.  1879,  (N.  S.)  1,  and  cases  there  cited."    11  Pac.  C.  Law 


The  court  then  adds :  "The  above-quoted  remarks  are  true  of  the 
system  of  taxation  established  in  this  state,"  (Id.,)  thus  distinctly 
recognizing  the  principle  that  the  situs  of  incorporeal,  intangible  shares 
of  stock,  like  that  of  a  debt  due,  for  the  purposes  of  taxation,  follows 
the  person  of  the  owner,  and  is  the  residence  of  the  owner;  and  put- 
ting the  decision  on  that  ground. 

The  court,  it  will  be  seen,  also  cites  State  Railroad  Tax  on  Foreign- 
held  Bonds,  15  Wall.  323,  324,  as  sustaining  the  same  position,  thereby 
recognizing  it  as  an  authority  directly  on  this  point.  The  statute 
itself,  manifestly,  recognizes  and  is  framed  upon  the  same  principle, 
including  the  very  sections  cited  by  complainant  as  being  entirely  con- 
sistent with  the  provisions  of  section  3627  of  the  Political  Code  as 
amended  in  1880,  cited  and  relied  on  by  defendant.  Section  3629, 
Pol.  Code,  (Amend.  1880,)  p.  7,  provides  that  the  assessor  "must  ex- 
act from  each  person  a  statement  *  *  *  of  all  real  and  personal 
property  owned  by  such  person,  or  in  his  possession,  or  under  his 
control,  *  *  *  showing,  separately,  among  other  things,  in  sub- 
division 5,  "the  certificates  of  shares  of  the  capital  stock  of  any  cor- 
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poration,  association,  or  joint-stock  company  not  having  its  principal 
place  of  business  in  the  state."  And  section  3640,  Id.  p.  9,  provides 
that  "each  person,  firm,  or  corporation,  owning  or  having  in  his  or 
its  possession  any  of  the  shares  of  the  capital  stock  of  any  corpora* 
tion,  association,  or  joint-stocl$  company,  shall  be  assessed  therefor. n 
And  "the  owner  or  holder  of  capital  stock  in  corporations,  associa- 
tions, and  joint-stock  companies,  whose  principal  place  of  business  is 
not  icithin  the  state,  must  be  individually  assessed  for  such  stock. 
Shareholders,  in  the  statement  required  by  section  3629  of  this  Code, 
"shall  specify  the  number  of  shares  of  stock  held  by  them,  and  the 
name  of  the  corporation."  Now  the  persons  mentioned  and  intended 
in  sections  3629  and  3640,  and  the  owners  and  holders  of  shares  of 
stock  in  foreign  corporations  who  are  to  be  "individually  assessed 
on  such  stock"  under  the  latter  sections,  are  evidently  residents  of 
the  state  and  taxing  districts,  and  no  others.  The  constitution  does 
not  contemplate  any  others  than  residents  of  the  state.  The  pro- 
vision is:  "The  legislature  shall,  by  law,  require  each  tax-payer  in 
this  state  to  make  and  deliver  to  the  county  assessor,  annually,  a  state- 
ment, "  etc.  Art.  13,  §  8.  To  no  others  than  residents  could  they  ap- 
ply. No  others  could  be  required  by  the  assessor  to  make  the  state- 
ment, or  be  called  upon  for  that  purpose.  Non-resident  owners  of 
stock  in  domestic  corporations  could  not  be  thus  called  upon,  as  they 
are  out  of  the  jurisdiction  of  the  state,  and  of  the  assessor  of  the  tax- 
ing district.  This  provision  of  the  Code  itself,  then,  as  well  as  the 
supreme  court,  and  the  constitutional  provision  cited,  clearly  recog- 
nizes the  principle  that  the  incorporeal,  intangible  right  of  property 
in  shares  of  stock  in  a  corporation  follows  the  owner,  and  is  taxable 
at  the  place  of  his  residence,  and,  on  that  principle,  requires  that 
resident  owners  of  stock  in  foreign  corporations  be  taxed  thereon 
where  they  reside;  and  it  is  only  upon  this  principle  that  it  can  be 
so  taxed.  If  the  state  insists  upon  this  principle  with  reference  to 
resident  owners  of  stock  in  foreign  corporations,  comity,  at  least,  de- 
mands that  it  should  also  recognize  it  with  respect  to  foreign  resi- 
dents owning  stock  in  domestic  corporations.  It  certainly  should 
not  take  the  advantages  both  ways.  And  there  is  nothing  in  any  pro- 
vision of  the  constitution  or  statute  of  California,  brought  to  my  no- 
tice, that  indicates  any  intention  to  apply  a  different  principle  as 
to  the  situs  of  incorporeal,  intangible  personal  property  held  by  non- 
residents of  the  state  from  that  applicable  to  residents.  The  statutes 
are  entirely  consistent,  and  can  have  full  force  and  operation  upon 
the  theory  adopted  as  to  residents,  that  the  situs  of  incorporeal,  in- 
tangible personal  property,  for  purposes  of  taxation,  is  that  of  the 
residence  of  the  owner,  when  living  outside  of  the  state  as  well  as 
when  living  within  it ;  while  the  other  view  would  involve  inconsistency 
in  the  principle  adopted. 

Under  the  other  view,  there  would  be  one  law  to  govern  the  rights 
of  residents  and  another  those  of  non-residents.    The  constitution 
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authorizes  the  taxation  of  property  within  the  state,  and  the  stat- 
ute says  it  must  be  taxed  in  the  "county,  city  and  county,  town,  town- 
ship, or  district  in  which  it  is  situate."  If  it  be  competent  for  the 
legislature  to  declare  that  the  situs  of  incorporeal  and  intangible  per- 
sonal property  shall  be  other  than  that  of  the  residence  of  the  non- 
resident owner,  for  the  purposes  of  taxation,  it  has  not  done  so,  either 
in  terms  or  by  any  provision  from  which  it  can  reasonably  be  implied. 
There  is  no  definition,  so  far  as  I  am  aware,  in  the  constitution  or 
Statutes  of  California,  declaring  what  shall  constitute  the  situs  of 
such  property  for  the  purposes  of  taxation  or  otherwise ;  and,  in  the 
absence  of  such  definition,  we  must  be  governed  by  the  general  and 
well-established  rules  of  law  on  the  subject,  and  that  is,  that  it  fol- 
lows the  person  of  the  owner.  Upon  the  principle  that  the  situs  of 
this  kind  of  property  follows  the  owner,  for  the  purposes  of  taxation, 
recognized  and  adopted  by  the  supreme  court  in  San  Francisco  v.  Fry, 
and  in  the  cases  therein  referred  to ;  also  by  the  constitution  and  by  the 
legislature  in  the  provisions  of  the  Political  Code  cited, — the  defendant 
was  taxable  upon  the  full  value  of  all  this  identical  stock  in  the  state  of 
Nevada.  If  this  generally  recognized  principle  subjected  him  to  tax- 
ation in  Nevada  for  the  full  value  of  the  stock  where  he  resided,  the 
same  principle  certainly  ought  to  have  exempted  him  from'  a  similar 
taxation  here,  as  both  the  person  and  property,  on  the  theory  recog- 
nized, were  out  of  the  jurisdiction  of  the  state. 

The  obvious  tendency  of  discrimination, — double,  unequal,  and  un- 
just taxation, — is  to  drive  our  citizens  having  a  large  amount  of  per- 
sonal property  out  of  the  state  to  escape  that  kind  of  oppression.  If, 
notwithstanding  their  departure,  they  can  still  be  taxed  upon  their  in- 
corporeal and  intangible  property  through  their  stock  in  domestic 
corporations,  and  thereby  be  taxed  on  the  same  property  in  both 
states,  the  next  step  will  be  for  business  men  either  to  withdraw  their 
investments  from  the  state,  or  change  them  from  domestic  into  for- 
eign corporations,  as  has  sometimes  been  done,  and  the  business  will 
hereafter,  to  a  large  extent,  be  carried  on  by  non-residents  in  their  in- 
dividual characters,  or  by  foreign  corporations  over  which  the  state 
has  little  control,  and  the  state  will  be  confined  for  its  revenue  to  the 
tangible  property  of  such  non-residents  and  foreign  corporations 
found  within  its  borders.  A  policy  that  recognizes  the  principle 
stated,  for  the  purpose  of  taxing  the  stock  of  resident  citizens  in 
foreign  corporations,  as  following  the  person,  but  repudiates  it  for 
the  purpose  of  taxing  the  stock  of  citizens  and  residents  of  other 
states  in  domestic  corporations,  thereby  imposing  upon  them  the  bur- 
dens of  taxation  upon  the  same  property  in  both  states,  cannot  fail 
to  be  inimical  to  the  best  interests  of  the  state,  and  to  discourage  in- 
vestments by  both  resident  and  non-resident  capitalists,  thereby 
greatly  retarding  the  future  development  of  its  resources.  It  also 
places  foreign  on  a  better  footing  than  domestic  corporations,  in  vio- 
lation of  the  constitution.    The  principle  should  be  altogether  repu- 
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diated,  or  made  applicable  both  ways.  I  cannot  impute  to  the  legis- 
lature an  intent  to  adopt  a  policy  so  suicidal  as  that  claimed  by  the 
complainant,  without  provisions  of  the  constitution  and  statutes,  in- 
dicating such  a  purpose,  far  more  specific  and  unmistakable  in  their 
import  than  any  yet  brought  to  my  attention. 

There  are  two  items  of  property  assessed  as  "solvent  credits — 
money,  valued  at  two  hundred  and  fifty  thousand  dollars;  solvent 
credits,  valued  at  two  hundred  and  fifty  thousand  dollars. n  What  is 
meant  by  the  terms  "solvent  credits — money,"  is  not  entirely  clear. 
I  suppose  it  means  money  credits,  or  credits  for  moneys,  as  contradis- 
tinguished from  credits  for  goods,  wares,  merchandise,  labor,  etc.  I 
do  not  find  the  terms  in  that  form  in  any  provision  of  the  constitu- 
tion or  statutes  brought  to  my  notice.  As  both  the  constitution  and 
statutes  make  a  distinction  between  credits  secured  by  a  mortgage 
and  "solvent  credits"  not  so  secured,  it  may  be  that  moneys  loaned 
and  due,  secured  by  mortgage,  are  called  "solvent  credits — money;" 
or  the  terms  are  more  likely  used  to  designate  moneys  deposited  in 
solvent  banks,  subject  to  be  drawn  out  as  wanted  on  checks  of  the  de- 
positor in  the  ordinary  course  of  business.  I  do  not  perceive  that  it 
can  make  any  difference  which  it  is ;  for  in  the  former  case  it  is  not 
taxable  at  all,  as  such,  but  the  mortgage  must  be  assessed  "as  an  in- 
terest in  the  land  affected  thereby,"  and  it  must  be  "assessed  and 
taxed  to  the  owner  thereof  in  the  county,  city,  or  district  in  which  the 
property  affected  thereby  is  situate."  Const,  art.  13,  §  4.  And  tho 
Code  follows  the  constitution.  Pol.  Code,  §  3627.  But  if  taxable 
as  "money  credits,"  then  in  either  class  of  credits,  independently  of 
statutory  definition  to  the  contrary,  it  can  only  be  regarded  as  a  solv- 
ent credit.  No  particular  number  of  coins  can  be  set  aside  as  be- 
longing to  any  particular  depositor.  The  general  depositary  has  a 
right  to  mingle  the  money  with  other  moneys ;  use  the  surplus  mon- 
eys deposited  as  his  own,  and  at  his  own  discretion.  The  deposit  is 
not  special.  It  is  simply  an  open  money  account.  The  depositor  is 
only  entitled  to  so  much  money  in  amount,  and  to  no  particular 
money,  which  may  or  may  not  be  paid  when  his  check  is  presented, 
according  to  the  ability  and  will  of  the  bank  with  which  it  is  deposited. 
The  depositor  is,  in  law,  only  a  creditor  to  the  amount  of  the  balance 
held  by  and  due  from  the  bank  or  banker  on  an  open  account.  He 
could  not  replevy  or  recover  possession  of  any  particular  money.  The 
only  way  to  enforce  payment  would  be  to  bring  a  suit  for  any  balance 
due,  as  in  case  of  money  due  on  any  other  open  account,  as  for  goods 
sold  and  delivered.  It  is  but  a  chose  in  action.  Under  the  authori- 
ties cited,  clearly,  independent  of  statutory  provisions  to  the  contrary, 
such  credits  have  no  situs  for  taxation  against  the  creditor  apart  from 
the  person  of  the  depositor.  See  15  Wall,  supra;  People  v.  Eastman, 
25  Cal.  603 ;  People  v.  Whartenhy,  38  Cal.  466,  467.  The  assessment 
in  question  seems  to  be  an  effort  to  reach  for  taxation  tangible  prop- 
erty in  another  state  through  the  stock  in  a  domestic  corporation 
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owning  it,  held  by  a  citizen  and  resident  of  the  state  where  such  tan- 
gible property  is  situated.  I  do  not  find  any  authority  in  the  con- 
stitution or  laws  for  accomplishing  this  purpose.  This  view  renders 
it  unnecessary  to  consider  the  other  grounds  of  demurrer  to  the  com- 
plaint. The  objection  is  radical,  and  complainant  has  been  permit- 
ted to  amend  once  after  demurrer  sustained.  The  demurrer  must  be 
sustained,  and  final  judgment  for  defendant  be  rendered  on  the  de- 
murrer; and  it  is  so  ordered. 


The  constitution  of  California  prohibits  double  taxation;  but  even  without 
a  constitutional  inhibition,  it  is  sufficient  if  the  legislature  has  prohibited  it.1 
As  a  general  rule,  taxation  of  the  stock  of  a  corporation  may  protect  its  prop- 
erty in  which  such  capital  is  invested,  and  the  taxation  of  the  property  may 
protect  its  capital  stock.  It  is  only  the  shares  of  stock  of  foreign  corporations 
which  may  be  taxed  in  full  to  resident  holders,  irrespective  of  the  taxation  of 
the  property  where  located ;  and  although  the  whole  stock  and  profit  aie  sub- 
ject to  taxation  in  the  state  of  their  residence.2  The  shares  of  stock  of  a  cor- 
poration are  personal  property,  and  follow  the  rule  that  personal  property 
follows  the  owner,  and  is  taxable  at  the  place  of  his  domicile.8  Debts  due 
are  credits  within  the  meaning  of  the  revenue  law,  and  are  to  be  assessed 
as  property.4  They  are  property  independent  of  the  fact  that  they  may  be 
secured  by  mortgage  even  upon  land,  and  although  the  land  is  also  taxed;5 
and  the  situs  of  taxation  is  at  the  domicile  of  the  creditor.*  The  debtor  is 
protected  from  double  taxation  by  the  provisions  of  the  statute,  which  enable 
him  to  deduct  his  debts  from  the  valuation  of  his  property  mortgaged  there- 
for."—[Ed. 

» Burke  v.  Badlam,  57  Gal.  603.  Canal  &  B.  Co.  v.  New  Orleans,  99  U.  8. 

1  .See  Desty,  Tax'n,  200,  where  the  ques-  97. 
tion  is  discussed  and  cases  cited.  6  People  v.  Worthington,  21  111.  171; 

8  Id.  62,  322.  Trustees  v.  McConnel,  12  111.  138 ;  People 

*  Id.  328 ;  so  held  in  Jones  v.  Seward  Co.     v.  Rliodes,15  111.  304. 
10  Neb.  154,  8.  C.  4  N.  W.  Rep.  946,  and  in        •  People  v.  Eastman,  26  Cal.  603. 
the  supreme  court  of  the  United  States  in        T  State  v.  Runyon,  41  N.  J.  Law,  98. 


Gbethen,  Adm'r,  etc.,  v.  Chicago,  M.  &  St.  P.  Ry.  Co.    (Two  Cases.)1 


Railroad  Company— Injury  to  Persons  Walkino  on  Track— Contrirutort 
Negligence. 

While  a  railroad  company  is  held  to  the  highest  degree  of  care  in  operating 
its  road,  and  is  liable  for  all  injuries  that  result  solely  from  a  failure  to  exorcise 
such  care,  persons  who  take  the  risk  and  perils  of  traveling  upon  railway  tracks, 
and  are  thus  brought  into  dangerous  positions,  voluntarily  assumed,  are  not 
free  from  fault,  and  if  injury  results  therefrom  the  company  is  not  liable. 

At  Law. 

J.  O.  WooUy,  for  plaintiff. 

W.  H.  Norris  and  Bigelow,  Flandreau  dt  Squires,  for  defendants. 
1  Reported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 


(Circuit  Couii,  D.  Minnesota.    December  Term,  1884.) 
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Nelson,  J.  The  motion  in  the  case  of  Anton  Grethen,  Administrator 
of  the  Estates  of  Mary  and  Anna  Thomley,  against  The  Railroad  Com- 
pany, to  instruct  the  jury  to  find  for  defendant,  involves  the  question 
of  contributory  negligence  on  the  part  of  the  plaintiff's  intestate,  Mary 
Thomley .  The  plaintiff  cannot  recover  if  the  negligence  of  Mrs.  Thom- 
ley contributed  to  the  death  of  herself  and  child.  In  considering  the 
question  presented,  the  view  of  the  evidence  most  favorable  to  the 
plaintiff  must  be  taken.  The  important  facts  proved  are  these :  Mr. 
Thomley,  who  resided  in  the  city  of  Minneapolis,  near  the  railroad 
operated  by  the  defendant,  started  on  the  morning  of  the  fifth  or 
sixth  of  August,  accompanied  by  his  wife  and  two  children,  to  go  to 
the  depot  of  a  motor  railway,  nearer  the  center  of  the  city  than  his 
residence.  Instead  of  taking  the  streets  lerding  to  their  destination, 
they  walked  down  the  right  of  way  of  the  defendant  towards  this  mo- 
tor-line depot.  It  seems  that  the  public  generally,  with  knowledge 
of  the  company,  or,  at  least,  without  objection,  used  these  tracks,  or 
the  space  between  them,  as  a  foot-^ath.  The  Thomley  family  had 
lived  for  a  year  or  two  near  the  defendant's  railroad  track,  which  ran 
in  the  rear  of  their  residence,  and  were  fully  aware  of  the  manner  of 
operating  the  road,  and  presumed  to  know  the  danger  of  using  the  rail- 
road, track  as  a  foot-path.  There  were  four  tracks  leading  north  to- 
wards the  heart  of  the  city.  While  Mr.  and  Mrs.  Thomley  and  their 
two  children  were  walking  on  the  track,  one  train  passed  up,  which 
was  avoided.  They  walked  on,  the  father  and  one  child  ahead,  and 
the  mother  following,  the  other  child  being  a  little  in  advance  of  her. 
When  she  and  the  child  reached  the  Fourth  street  crossing,  and  were 
just  on  the  street,  both  mother  and  child  were  struck  and  run  over 
by  a  freight  car  that  had  made  a  running  or  flying  switch,  so  called. 
This  switch  permitted  the  car,  after  being  detached  from  the  engine, 
to  run  over  the  crossing,  and  by  means  of  it  the  detached  car  and  en- 
gine came  down  on  separate  tracks.  At  this  point  the  railroad  com- 
pany were  grading  for  a  fifth  track,  and  had  thrown  up  a  small  em- 
bankment running  along  the  west  side  of  the  track  from  Fourth  street 
south  about  30  or  40  feet.  The  car  was  coming  down  the  track  across 
the  street  at  a  rapid  rate  of  speed;  no  whistle  was  sounded  or  bell 
rung,  and  no  brakeman  was  seen  upon  the  car.  The  view,  however, 
was  unobstructed,  and  the  train  was  in  full  sight,  and  the  day  was 
clear.  This  mode  of  making  a  running  or  a  flying  switch,  and  per- 
mitting a  detached  car  to  pass  over  a  crossing,  is  a  fruitful  source  of 
disasters;  and  in  this  case  it  is  a  fair  inference  from  the  evidence 
that  the  company  was  guilty  of  negligence  in  so  doing.  The  negli- 
gence of  the  company  being  established,  we  are  to  consider  whether 
Mrs.  Thomley  exercised  ordinary  care  to  avoid  the  collision;  if  she 
was  guilty  of  contributory  negligence  the  plaintiff  cannot  recover  in 
this  action.  Persons  living  in  the  vicinity  of  railroads  who  use  the 
tracks  or  the  embankments,  or  the  space  between  the  tracks,  as  a  foot- 
path, are  wrong-doers,  unless  permission  is  granted  by  the  company 
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so  to  use  its  tracks.  Although  pedestrians,  or  the  public  generally, 
travel  over  them  without  objection,  people  go  there  at  their  own  risk, 
and,  as  said  by  the  supreme  court  of  Massachusetts,  "enjoy  the  license 
subject  to  the  perils."    Gaynor  v.  Old  Colony  R.  Co.  100  Mass.  208. 

If  the  collision  had  occurred  while  Mrs.  Thomley  was  on  the  right 
of  way  below  on  Fourth  street,  she  undoubtedly  would  have  been 
guilty  of  contributory  negligence,  and  could  not  recover.  Was  she 
free  from  negligence  because  Fourth  street  had  been  reached  and  she 
had  just  passed  the  line  of  the  street  when  killed  ?  I  have  considered 
this  evidence  carefully,  giving  it  full  weight,  and  am  forced  to  the 
conclusion  by  the  facts  and  the  law  applicable  thereto,  that  she  was 
guilty  of  contributory  negligence.  She  had  reached  a  dangerous  posi- 
tion upon  the  street,  which  resulted  in  her  death  and  that  of  the  child. 
It  was  voluntarily  assumed.  She  placed  herself  in  a  position  of  dan- 
ger by  walking  up  the  tracks  of  the  defendant,  in  front  of  an  approach- 
ing car,  in  full  view  of  her.  If  she  had  passed  to  the  left  of  the  low 
embankment,  thrown  up  by  the  defendant  in  grading  for  the  new 
track,  she  would  have  escaped  all  danger;  but  she  passed  on,  without 
taking  heed  of  the  approaching  car,  and  met  her  death. 

While  a  railroad  company  is  held  to  the  highest  degree  of  care  in 
operating  its  road,  and  is  liable  for  all  injuries  that  result  solely  frpm 
a  failure  to  exercise  such  care,  persons  who  take  the  risk  and  perils  of 
traveling  upon  railway  tracks,  and  are  thus  brought  into  dangerous 
positions,  voluntarily  assumed,  are  not  free  from  fault,  and  if  injury 
results  therefrom  the  company  is  not  liable. 

In  the  case  of  Mary  Thomley  the  motion  will  be  granted.  In  the 
case  of  the  administrator  of  the  child,  Anna  Thomley,  against  the  rail- 
road company,  the  negligence  of  the  mother  being  imputed  to  the 
child,  bars  a  recovery  in  that  case. 


Duquesne  Nat.  Bank  op  Pittsburgh,  for  use,  etc.,  v.  Mills.  Sr., 

and  others.1 


1.  Costs— Scire  Facias. 

If  the  defendant  in  a  scire  facias  pay  the  debt  and  interest  before  plea  pleaded 
or  demurrer  joined,  there  can  be  no  judgment  against  him  for  costs. 

1.  Same — Execution  against  Surviving  Partner — Liability  ok  Estate  of 
Deceased  Partner. 

An  execution  was  issued  against  one  member  of  a  firm  as  surviving  partner 
of  a  firm  debt.  Held,  to  be  good  as  respects  him  and  firm  property  in  his 
hands,  but  a  nullity  as  respects  the  individual  estate  of  the  deceased  partner, 
and  costs  incurred  on  the  writ  could  not  be  levied  immediately  on  his  estate. 
To  bind  the  decedent's  estate  for  these  costs  his  personal  representatives  must 
be  brought  in,  pursuant  to  section  33  of  act  February  24, 1834. 

lFrom  the  Pittsburgh  Legal  Journal. 


(Circuit  Court,  W.  D.  Pennsylvania.    September  5,  1883.) 
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January,  1880,  is  hereby  suggested,  and  it  is  agreed  that  his  administrators, 
Isaac  Mills,  Jr.,  Charles  Mills,  and  James  K.  Mills,  appear  as  if  to  a  scire  facias 
under  the  thirty-third  section  of  act  of  February  24,  1834,  relating  to  exec- 
utors and  administrators.    P.  L.  73. 

Pleas  filed  July  31, 1883: 

The  defendants  named  in  the  said  writ  of  scire  facias,  Isaac  Mills,  Jr., 
Charles  Mills,  and  James  K.  Mills,  administrators  of  all,  etc.,  of  the  sai* Isaac 
Mills,  Sr.,  for  plea  thereunto,  and  for  the  purpose  of  showing  cause  against 
the  issuing  of  execution  against  the  goods  and  chattels,  etc.,  of  their  said  in- 
testate, do  say  that  on  the  day  of  July,  A.  D.  1883,  there  was  tendered 

on  their  behalf  to  the  said  plaintiff  and  accepted  by  him  the  sura  of  8381.87, 
which  sura  is  the  full  amount  of  debt,  interest,  and  costs  accrued  upon  said 
judgment,  except  the  amount  of  the  costs  incurred  on  the  writ  of  fieri  facias 
at  No.  19,  May  term,  1882,  last  issued,  which  writ  was  sued  out  after  the 
death  of  the  said  intestate,  and  this  they  are  ready  to  verify. 

And  for  further  plea  in  this  behalf  they  say  that  the  said  writ  so  issued  as 
aforesaid,  after  the  death  of  said  intestate,  was  sued  out  and  used  by  the  plain- 
tiff for  the  sole  purpose  of  perfecting  said  plaintiff's  title  or  claim  to  certain 
real  estate  levied  on  thereunder,  and  not  for  the  purpose  of  collecting  the  debt, 
interest,  and  costs  of  said  judgment,  and  was  in  fact  so  used  and  controlled 
by#said  plaintiff  for  his  private  purpose  aforesaid;  that  nothing  was  realized 
thereon,  though  there  would  have  been  a  large  enough  sum  made  to  pay  the 
said  costs  in  full  if  the  said  plaintiff  had  not  stayed  the  said  writ.  And  the 
said  defendants  aver  that  they  have  paid  in  full  unto  the  said  plaintiff  all  the 
debt,  interest,  and  costs  due  under  said  judgment,  except  the  costs  of  the  said 
writ  of  fieri  facias,  and  this  they  are  ready  to  verify. 

Wherefore,  they  pray  judgment  if  said  plaintiff  ought  to  have  execution  of 
the  aforesaid  goods  and  chattels,  etc. 

Demurrer  of  plaintiff,  filed  July  31,  1883: 

(1)  EC.  W.  Weir,  to  the  first  plea  pleaded  to  this  scire  facias,  demurs,  etc.; 
and  fov  demurrer,  etc.,  says: 

(2)  The  second  plea  pleaded  by  the  defendants  is  hereby  traversed  and  de- 
nied, and  the  statement  of  facts  contained  in  Exhibit  A  is  to  be  taken  as  the 
evidence  upon  which  the  second  plea  is  to  be  determined. 

Statement  of  facts  agreed  upon  by  counsel : 

The  last  fieri  facias.  No.  19,  May  term,  1882,  was  levied  on  land  which  had 
been  sold  by  the  sheriff  under  a  judgment,  the  lien  of  which  had  been  contin- 
ued and  revived  against  the  recorded  title  of  John  Nichols  alone,  after  the 
other  defendants  in  this  present  judgment,  then  his  copartners  in  the  Youghio- 
gheny  Cement  Company,  had  acquired  from  him  interest  in  said  land.  James 
A.  Dick  purchased  the  land  at  said  sale.  The  present  judgment  was  a  junior 
lien  at  time  of  said  sale.  Having  become  the  assignee  of  this  judgment,  Mr. 
Dick  caused  the  appearance  of  Messrs.  Weir  &  Gibson  to  be  entered  for  him. 
Mr.  Dick  came  to  the  sale  advertised  under  said  writ  accompanied  by  Mr. 


The  notices  tacked  to  the  writ  were  read  before  the  bidding  began.  Mr. 
Dick  first  bid  850.  Isaac  Mills,  Jr.,  bid  (say)  8100,  and  J.  M. Miller  bid  (say) 
8110.    Whereupon  the  writ  was  stayed  as  indorsed. 

It  is  not  denii-d  that  prior  to  the  issuing  of  the  last  writ  Mr.  Dick  had  as- 
signed the  present  judgment  to  Mr.  H.  W.  Weir,  one  of  the  attorneys  whose 
appearance  is  entered  for  Mr.  Dick. 


Weir. 
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Mr.  Weir  denies  the  inference  from  these  facts  that  the  fieri  facias  was 
used  to  perfect  the  title  of  Mr.  Dick  .to  said  land,  but  maintains  that  it  was 
only  used  to  try  to  collect  the  debt  and  costs  out  of  partnership  assets. 

H.  W.  Weir,  for  plaintiff. 
W.  Macrum,  contra. 

Acheson,  J.  1.  It  was  held  in  McCoy  v.  Loughery,  11  Phila.  302, 
(per  Ludlow,  P.  J.,)  thai  if  the  defendant  in  a  scire  facias  pay  the 
debt  and  interest  before  plea  pleaded  or  demurrer  joined,  there  can  be 
no  judgment  against  the  defendant  for  costs.  That  seems  to  be  a 
well-considered  case,  and  .the  principle  there  maintained  would  defeat 
the  judgment  sought  in  this  case,  for  here  the  debt  and  interest,  and 
all  costs  save  those  upon  alias  fi.  fa.  No.  19,  May  term,  1882,  were 
paid  before  the  present  proceeding  was  instituted. 

2.  The  execution  against  John  Nichols,  surviving  partner,  alone, 
without  a  previous  scire  facias  to  bring  in  the  administrators  of  Isaac 
Mills,  Sr.,  deceased,  was,  I  think,  regular  as  respects  Nichols,  and  it 
may  be  conceded  that  firm  property  in  the  hands  of  Nichols  might 
have  been  seized  and  sold  on  that  execution;  but,  so  far  as  concerns 
the  individual  estate  of  the  decedent,  the  execution  was  a  nullity, 
{Cadmus  v.  Jackson,  52  Pa.  St.  306,)  and  it  is  certain  that  the  costs 
incurred  upon  that  writ  could  not  have  been  immediately  levied  of  the 
decedent's  individual  estate.  It  would  seem,  therefore,  to  follow  logic- 
ally that  the  decedent's  estate  in  the  hands  of  his  administrators  can- 
not be  reached  for  those  costs  through  the  medium  of  a  scire  facias 
quare  execution  non.  If  the  plaintiff  intended  to  charge  those  costs 
against  Mills'  individual  estate  he  should,  before  suing  out  execution, 
have  brought  in  the  personal  representatives,  pursuant  to  section  33 
of  the  act  of  the  twenty-fourth  of  February,  1834,  (Purd.  425,  pi.  101.) 

3.  The  admitted  facts  fairly  established  the  truth  of  the  second 
plea.  James  A.  Dick,  the  equitable  plaintiff  of  record,  had,  indeed, 
assigned  the  judgment  to  Mr.  Weir,  his  counsel;  but  the  relation  of 
the  latter  to  him  justifies  the  inference  (in  the  absence  of  any  evi- 
dence to  the  contrary)  that  the  assignment  was  in  the  interest  of  Mr. 
Dick.  Now  it  may  have  been  entirely  proper  for  Mr.  Dick  to  seek  to 
perfect  his  title  in  the  manner  attempted,  but  it  would  hardly  be  just 
to  cast  the  expenses  attending  the  experiment  upon  the  individual 
estate  of  Isaac  Mills,  Sr.,  deceased,  whose  personal  representatives 
had  not  been  forewarned  by  scire  facias. 

Upon  the  whole,  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to 
judgment  against  the  administrators  of  Isaac  Mills,  deceased,  for  the 
costs  in  question.  And  now,  September  5,  1883,  it  is  ordered  and 
adjudged  that  the  plaintiff  ought  not  to  have  execution  of  the  goods 
and  chattels,  etc.,  of  Isaac  Mills,  Sr.,  deceased,  etc.,  and  that  judg- 
ment be  entered  for  the  administrators  of  said  decedent  upon  their 
•pleas,  etc. 
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Cranston  v.  A  Cargo  of  Two  Hundred  and  Fifty  Tons  of  Coal. 


1.  Shipping — Lien  for  Freight— Unconditional  Delivery  of  Cargo. 

A  ship-owner's  or  a  master's  lien  for  his  freight  depends  upon  his  detention 
of  the  goods  until  the  payment  is  made,  and  if  he  delivers  them  to  the  con- 
signee voluntarily,  and  without  notice  that  be  looks  to  them  for  the  freight  and 
charges  against  them,  he  loses  all  right  to  enforce  a  lien  upon  them  by  a  pro- 
ceeding in  rem. 

2.  Same — Distinction  between  Discharge  and  Delivery  of  Cargo. 

There  is  a  difference  in  law  between  the  discharge  of  a  cargo  and  its  delivery. 
It  may  be  discharged,  but  cannot  be  delivered,  unconditionally,  without  divest- 
ing the  vessel's  lien  thereon  for  freight  or  demurrage. 

3.  Same — Burden  of  Proof. 

Wh«  n  the  cargo  has  been  delivered,,  the  burden  of  proof  is  on  the  libelant 
seeking  to  enforce  a  lien  thereon  to  show  that  the  delivery  was  not  absolute, 
but  qualified  by  some  condition. 

4.  Same — Evidence— Libel  Dismissed. 

Upon  examination  of  the  evidence,  field,  that  the  freight  in  the  case  at  bar 
was  delivered  without  conditions,  and  that  as  the  consignee  has  paid  the  owner 
its  full  value  before  the  libel  was  filed,  he  was  outitled  to  hold  the  cargo  dis- 
charged of  the  lien. 

Libel  in  rem. 

On  the  twenty-eighth  of  June,  1883,  one  Oscar  Compton,  agent, 
gave  a  written  order  to  Messrs.  Kurtz,  Cook.&  Co.  to  load  the  boat 
T.  A.  Buckley,  of  which  the  above-named  libelant  was  master,  with 
250  tons  of  Scranton  pea  coal,  freight  16  cents  per  ton  along-side, 
captain  to  hold  gay,  and  three  dollars  per  day,  after  five  fair  lay  days, 
for  any  term  not  exceeding  30  days,  not  counting  day  reporting,  Sun- 
days, or  holidays ;  the  captain  agreeing  to  tow  his  boat  to  any  safe 
place  required,  to  discharge,  without  extra  charge  for  freight, — the 
shipper  paying  the  extra  towing,  if  any.  The  boat  being  loaded  at 
Hoboken  on  the  next  day,  the  captain  signed  bills  of  lading  in  trip- 
licate, dated  June  29,  1883,  to  the  effect  that  the  Delaware,  Lacka- 
wanna &  Western  Railroad  had  shipped  at  Hoboken,  New  Jersey, 
aboard  of  his  boat,  250  tons  of  Scranton  coal,  which  was  to  be  delivered 
to  the  said  Kurtz,  Cook  &  Co.,  New  Yorfc,  at  the  rate  of  1*  cents  per 
ton,  along-side.  He  reported  on  the  same  or  on  the  next  day,  to  Kurtz, 
Cook  &  Co.,  that  the  cargo  was  on,  and  that  he  was  ready  for  orders. 
They  told  him  that  they  had  no  orders  to  give,  as  he  had  been  loaded 
in  pursuance  of  an  order  from  Oscar  Compton,  to  whom  he  must  re- 
port. He  found  Compton  at  his  office,  111  Broadway,  New  York,  on 
the  same  day,  and  was  told  to  remain  at  Hoboken  with  the  cargo, 
whicr»  was  a  market  load,  until  he  had  secured  a  purchaser  for  the 
same.  He  subsequently  received  an  order  from  Compton  to  deliver 
the  coal  to  the  Standard  Chemical  Company's  works,  at  Twemley 
Point,  New  Jersey,  which  order,  after  considerable  delay,  was  com- 
plied with.  The  T.  A.  Buckley  reached  the  wharf  of  the  consignee 
on  August  3d,  and  the  cargo  was  discharged  on  the  8th.    The  captain 
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left  for  New  York  on  that  day,  and,  without  any  further  conference 
with  the  consignee,  on  August  18th  Hied  a  libel  intern  against  the 
cargo,  in  this  court,  for  freight  and  demurrage.  The  Standand  Chem- 
ical Company  intervenes  as  owner  of  the  coal  libeled,  and  in  its  an- 
swer sets  up  that  the  libelant  cannot  maintain  his  suit  in  rem  be- 
cause he  made  an  unconditional  delivery  of  the  cargo  before  claiming 
or  giving  notice  of  any  lien  thereon  for  freight  or  demurrage. 

J.  A.  Fly  land,  for  libelant. 

Wilcox,  Adams  d  Macklin,  for  respondents. 

Nixon,  J.  Some  maritime  liens  may  be  enforced,  like  the  privi- 
legium  of  the  civil  law,  by  parties  who  never  were  in  possession^  but 
this  is  not  the  nature  of  the  ship-owner's  or  master's  lien  upon  the 
cargo  for  his  freight.  His  right  depends  upon  his  detention  of  the 
goods  until  the  payment  is  made.  If  he  parts  with  them  voluntarily, 
and  without  notice  that  he  looks  to  them  for  the  freight  and  charges 
against  them,  he  lopes  all  right  to  enforce  a  lien  upon  them  by  a  pro- 
ceeding in  rem.  A  different  rule  is  recognized  by  the  courts  of  con- 
tinental Europe,  but  this  is  the  well-established  doctrine  in  admiralty 
of  the  supreme  court  of  the  United  States.  See  Cutler  v.  Rae,  7 
How.  729;  Dupont  De  Nemours  v.  Vance,  19  How.  171;  Bags  of  Lin' 
seed,  1  Black,  113. 

The  right  to  maintain  this  suit  depends  upon  the  question  whether 
the  coal  was  delivered  to  the  respondent  without  condition  or  notice  of 
the  libelant's  claim.  There  is  a  difference  in  law  between  the  discharge 
of  a  cargo  and  its  delivery.  It  may  be  discharged,  but  cannot  be 
delivered  unconditionally,  without  divesting  the  vessel's  lien  thereon 
for  freight  or  demurrage.  The  respondent  being  in  possession,  the 
burden  of  proof  is  on  the  libelant  that  the  delivery  was  not  absolute, 
but  qualified  by  some  conditions.  A  careful  examination  of  the  tes- 
timony shows  the  following  facts :  The  libelant  received  notice  while 
lying  at  Hoboken  that  the  coal  had  been  sold  to  the  Standard  Chem- 
ical Company,  and  was  to  be  shipped  to  its  wharf  at  Twemley  Point. 
He  demurred  to  the  change  of  destination,  and  had  one  or  more  in- 
terviews with  Compton  (the  owner  and  shipper)  demanding  more 
freight  than  was  allowed  in  the  bills  of  lading.  He  states  that  Comp- 
ton finally  agreed  to  pay  him  20  cents  per  ton,  but  this  Compton 
denies.  Before  starting  with  the  load,  he  called  upon  the  superin- 
tendent of  the  company  in  New  York,  (Mr.  Reynolds,)  and  complained 
to  him  that  Compton  was  unwilling  to  pay  him  the  going  freight  to 
Twemley  Point.  He  was  informed  by  the  superintendent  that  it  was 
a  matter  entirely  between  him  and  the  shipper,  Compton;  that  the 
company  had  no  interest  in  it,  as  they  had  purchased  the  coal  along- 
side, and  that,  if  it  was  not  delivered  to  them  free  of  claim,  they  would 
have  nothing  to  do  with  it.  The  libelant  says  that  he  then  and  there 
gave  notice  to  the  superintendent  that  he  should  retain  his  lien  upon 
the  cargo  for  the  freight  if  Compton  did  not  agree  to  his  terms. '  The 
superintendent,  on  the  other  hand,  swears  that  no  such  notice  was 
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given  or  intimated,  and  that  the  libelant  left  him  with  the  explicit 
information  that  the  company  had  no  interest  or  concern  about  the 
freight,  and  that  he  must  settle  all  differences  with  Compton. 

The  libelant  further  testifies  that  wherj  he  reached  the  company's 
wharf  at  Twemley  Point  he  again  gave  notice,  on  the  day  of  his  ar- 
rival, to  the  clerk  or  agent  (Metz)  having  their  business  in  charge, 
that  he  should  hold  the  cargo  for  his  freight  if  he  could  not  make 
satisfactory  arrangements  with  Mr.  Compton,  and  that  the  discharge 
, of  the  coal  took  place  after  such  notice.  Mr.  Metz  was  called,  and 
makes  oath  that  no  such  conversation  was  had ;  that  libelant  de- 
livered the  cargo  to  the  company,  and  it  was  mixed  with  other  coal 
on  hand,  and  that  no  reference  was  made  about  holding  it  responsible 
for  freight  until  the  eighth  of  August,  when  the  whole  had  heen  de- 
livered unconditionally.  The  witness  says,  that  on  that  day,  just  as 
the  libelant  left  for  New  York,  he  stated  he  should  see  Mr.  Compton, 
and  if  he  had  any  trouble  with  him  he  should  look  to  the  coal  for  his 
pay.  He  further  testifies  that  he  would  not  have  allowed  the  coal  to  be 
discharged  if  the  libelant  had  intimated  to  him  that  he  had  an  inten- 
tion or  purpose,  under  any  circumstances,  to  demand  payment  of  the 
company  for  the  freight. 

I  find  no  corroboration  of  the  libelant's  testimony  in  the  case,  and 
other  facta  appear  which  impair  its  probative  force.  The  weight  of 
the  evidence  undoubtedly  is  that  the  coal  was  delivered  without  condi- 
tions. ,  The  consignee  has  paid  the  owner  its  full  value  before  the  libel 
was  filed,  and  he  is  entitled  to  hold  the  cargo  discharged  from  the 
lien.  Much  time  was  taken,  on  the  argument,  in  discussing  whether 
the  bill  of  lading,  dated  July  10,  1883,  was  a  forgery,  or  whether  it 
was,  in  fact,  signed  by  the  libelant.  I  have  a  decided  opinion  in  regard 
to  this  question,  but  do  not  deem  it  necessary  to  express  it  here.  It 
has  no  relevancy  to  the  case,  as  I  am  viewing  it.  It  would  be  perti- 
nent in  an  action  in  personam  against  Compton  for  the  freight  and 
demurrage  alleged  to  be  due.  The  present  libel  must  be  dismissed, 
with  costs. 
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The  Florida.1 


The  Howard  Drake.1 


(Oircuit  Court,  S.  D.  Georgia.   December,  1884.) 


1.  Salvage — Ships  at  Wharf  in  Peril  of  Fire. 

Ships  tied  up  to  a  wharf  that  can  be  aided  when  in  peri]  of  fire  without 
great  personal  danger  by  volunteers  from  shore,  ought  not,  when  so  rescued, 
to  have  added  to  their  other  misfortunes  the  expense  of  rewarding  excessively  all 
comers  to  whom  the  opportunity  is  given  to  render  aid  without  showing  much 
gallantry,  heroism,  or  ondurauce,  and  without  running  risk  of  lifeor  limb.  At 
the  same  time  persons  rendering  successful  maritime  services  to  ships  in  peril 
are  entitled,  under  maritime  laws,  to  reward  as  salvors. 

2.  Who  may  be  Salvors — Day  Watchman  Rendering  Salvage  Services  at 

Night. 

Where  salvage  services  were  rendered  to  a  vessel  in  peril  of  being  destroyed 
by  Are  during  the  night-time,  by  a  person  who  was  employed  upon  her  as  a  day 
watchman,  held,  that  as  it  was  wholly  voluntary  with  him  to  render  the  serv- 
■  ices  or  not,  that  as  it  was  no  part  of  his  employment  or  duty  to  render  services 
at  night,  after  he  had  been  regularly  relieved  by  the  night  watchman,  he  is  en- 
titled to  his  share  of  salvage. 

Admiralty  Appeal. 

Richards  dt  Heyward,  for  libelant. 

Garrard  &  Meldrim,  for  claimants. 
.  Pardee,  C.  J.  On  the  twelfth  day  of  June,  1882,  the  steamer  Flor- 
ida and  the  steamer  Howard  Drake,  both  belonging  to  the  same  trans- 
portation company,  were  laid  up  in  the  port  of  Savannah,  on  the 
north  side  of  the  river,  at  a  wharf,  on  which  was  a  building  used  by  the 
Savannah  Oil  Company,  and  with  large  quantities  of  oil  stored  therein; 
both  ships  being  without  crews,  and  under  charge  of  one  night  watch- 
man. About  2  o'clock  in  the  morning  a  fire  broke  out  in  the  oil 
building,  which  fire  gained  great  headway,'  and  resulted  in  burning 
the  building  and  considerable  of  the  wharf  on  which  the  building  stood. 
This  fire  greatly  endangered  both  steamers,  and  it  seems  now  to  be 
conceded  that,  but  for  the  services  of  certain  volunteers  from  the  city 
of  Savannah  in  putting  out  the  fire,  which  actually  caught  on  the 
Florida,  and  in  moving  both  steamers  up  stream  out  of  danger,  both, 
steamers  would  have  been  actually  lost.  The  services  rendered  by 
these  volunteers  are  conceded  by  the  claimants  to  be  low-grade  sal- 
vage services;  and  in  this  I  concur.  Ships  tied  up  to  a  wharf,  that 
can  be  aided  when  in  peril  of  fire,  without  great  personal  danger,  by 
volunteers  from  shore,  ought  not,  when  so  rescued,  have  added  to 
their  other  misfortunes  the  expense  of  rewarding  excessively  all  com- 
ers to  whom  opportunity  is  given  to  render  aid  without  showing  much 
gallantry,  heroism,  or  endurance,  and  without  running  risk  of  life  or 
limb.  At  the  same  time,  persons  rendering  successful  maritime  serv- 
ices to  ships  in  peril  are  entitled,  under  maritime  laws,  to  rewards  as 

i  Reported  by  Joseph  P.  Hornor,  Esq  ,  of  the  New  Orleans  bar. 


618 


FEDERAL  REPORTER. 


salvors.  In  the  case  of  the  Florida  and  Howard  Drake,  it  seems  un- 
likely that  any  of  the  salvors  could  have  risked  muoh  peril.  Escape 
from  the  steamers  was  easy,  and  when  any  one  found  the  tire  too  hot 
for  him  he  could  have  retired.  No  one  was  injured,  and  the  outside 
damage  involved  only  some  injury  to  wearing  apparel.  Some  13 
persons,  including  the  night  watchman,  were  around  and  aboard  the 
steamers,  and  each  rendered  more  or  less  service  in  rescuing  them. 
Three  gentlemen  from  the,  city — Messrs.  Branch,  Rutzler,  and  Fer- 
nandez— took  a'  leading  part,  and,  from  the  intelligent  manner  in 
which  their  evidence  is  given,  I  cannot  avoid  the  conclusion  that  their 
services  were  more  valuable  to  the  steamers  than  those  of  any  or, 
perhaps,  all  of  the  other  volunteers.  It  seems  the  claimant  thought 
so,  for,  on  their  declining  to  join  in  the  libel  for  salvage,  the  claimant 
presented  them  with  a  complimentary  letter  and  $333.33  J  each.  The 
evidence  discloses  that  Joseph  Jeannet  also  rendered  very  valuable 
service  to  the  Florida ;  for,  procuring  a  small  boat  and  an  ax,  he  had 
the  presence  of  mind  to  go  around  the  stern  of  the  Florida  and  sever 
her  stern  lines,  which  enabled  the  Florida  to  swing  with  the  incoming 
tide,  and  thus  to  be  removed  further  from  the  burning  oil,  and  then 
used  his  boat  to  carry  Branch,  Butzler,  and  Fernandez  over  the  river 
to  give  their  aid.  He  does  not  join  in  the  libel  for  salvage,  and  states 
that  he  was  settled  with  by  claimant. 

The  night  watchman,  as  his  duty  required,  rendered  very  efficient 
aid,  and  he  joined  in  the  original  libels  for  salvage,  but  afterwards, 
and  before  decree  in  the,  district  court,'  he  voluntarily  dismissed  his 
claim.  The  remaining  eight  joined  in  the  libels  against  both  the 
steamers,  and  all  were  allowed  in  the  consolidated  decree  $50  each, 
except  George  L.  Coggins,  whose  claim  was  rejected,  apparently,  on 
the  ground  that  he  was  one  of  the  crew  of  the  Florida,  and  therefore 
could  not  be  a  salvor.  All  have  appealed,  and  the  questions  argued 
and  presented  here  are :  (1)  Was  Coggins  entitled  to  salvage  for  his 
services,  admitted  to  have  been  valuable?  (2)  Did  the  judge  of  the 
district  court  sufficiently  appreciate  the  services  of  the  other  libelants? 
Coggins  had  been  in  the  employ  of  the  Florida  as  steward  before 
she  was  laid  up,  and  says  that  he  was  expecting  to  go  on  her  again 
when  the  season  opened.  In  the  mean  time  he  was  employed  aboard 
the  Florida  as  a  day  watchman,  his  duty  requiring  him  to  go  on  watch 
at  7  in  the  morning  and  remain  until  6  in  the  evening.  He  was  not 
required  to  and  did  not  sleep  on  the  steamer,  but  at  night  he  came 
over  the  river  to  his  home  in  Savannah.  On  the  night  of  the  fire  he 
was  at  home,  and  on  the  alarm  being  given  he  hastened  to  the  river  and 
then  got  over  as  quickly  as  he  could.  The  evidence  shows  that  his 
first  idea  was  that  the  steamer  would  burn,  as  it  was  already  on  fire 
and  in  a  place  of  increasing  danger,  and  his  first  efforts  looked  to  the 
saving  of  his  own  effects  (some  clothes)  and  the  ship's  valuables ;  but 
almost  immediately,  on  more  help  arriving,  he  turned  to  and  rendered, 
as  all  concede,  valuable  assistance.    "A  salvor  is  one  who,  without 
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any  particular  relation  to  a  vessel  in  distress,  proffers  useful  service 
and  gives  it  as  a  voluntary  adventurer  without  any  pre-existing  cove- 
nant connecting  him  with  the  duty  of  preserving  the  vessel. "  Cohen, 
Adm.  54.  So  that  the  question  is  whether  it  was  in  the  line  of  (Jog- 
gins'  duty,  under  his  employment  as  a  day  watchman,  to  render  aid 
and  assistance  to  the  Florida  whenever  she  might  need  it  in  the  night- 
time. The  statement  seems  to  answer  itself.  It  was  wholly  volun- 
tary to  go  or  not.  His  contract  covered  no  work  at  night,  and  it 
would  seem  that  if  he  did  render  services  at  night  at  the  request 
of  the  owners  he  would  he  entitled  to  compensation  therefor  on  the 
principle  of  quantum  meruit.  It  is  difficult  to  see  what  his  previous 
employment  and  expected  future  employment  as  steward  has  to  do 
with  the  matter.  It  seems  clear  to  me  that  it  was  no  part  of  Coggins' 
employment  or  duty  to  render  services  to  the  Florida  at  night  after 
he  had  been  regularly  relieved  by  the  night  watchman,  and  I  there- 
fore take  it  that  he  is  entitled  to  his  share  of  salvage  in  this  case. 

The  remaining  question  is  as  to  the  amount  of  salvage  proper  to 
award  among  the  libelants.  The  salved  steamers  are  agreed  to  have 
been  worth  $15,000.  The  services  rendered  were  very  laborious,  and 
covered  in  all  about  three  hours'  time.  In  awarding  salvage  the  courts 
give  either  a  lump  sum,  considering  the  value  of  the  services  as  well 
as  the  proper  reward,  or  a  certain  portion  or  per  cent,  of  the  prop- 
erty saved.  The  learned  judge  who  heard  this  case  in  the  district 
court  did  not  record  his  method  of  reaching  an  amount,  but  awarded 
each  libelant  a  fixed  sum.  My  own  view  is  that  6  per  cent,  of  the 
salved  property,  or  $900,  would  be  a  reasonable  and  proper  amount 
of  salvage  in  this  case.  The  supreme  court  approved  10  per  cent, 
when  a  ship  anchored  in  the  harbor  was  saved  from  fire.  The  Black- 
wall,  10  Wall.  1.  Justice  Woods  allowed  4£  per  cent,  in  the  case  of 
the  Louisiana,  aground  on  shoals  near  the  mouth  of  the  Mississippi. 
But  the  fact  is,  hardly  any  salvage  case  can  furnish  a  rule  for  amount 
of  allowance  in  another.  See  rules  and  general  principles  and  par- 
ticular cases  in  Cohen,  Adm.  87  et  seq. 

The  amount  of  salvage  being  determined,  there  remains  the  appor- 
tionment. Twelve  persons  participated,  more  or  less,  in  the  services 
rendered,  who  can  be  classed  as  salvors.  In  the  argument  great  stress 
was  laid  upon  the  evidence  as  showing  that  a  few  persons  did  all,  and 
that  the  others  of  the  twelve  were  of  no  use.  Notwithstanding  the  mis- 
erable condition  of  the  record,  I  have  carefully  read  all  the  evidence, 
and  have  reached  the  conclusion  that  while  some,  from  superior  in- 
telligence, accompanied  with  presence  of  mind,  rendered  more  effect- 
ive service  than  others,  all  the  persons  embraced  in  the  libel  ren- 
dered service  as  they  were  able,  entitled  to  rank  as  salvage  service,  and 
entitling  them  to  share  the  reward.  At  the  same  time,  I  think  they 
are  not  entitled  to  share  in  equal  amounts.  An  equitable  award,  and 
one  in  keeping  with  the  object  of  salvage,  will  be  to  put  down  Branch, 
Butzler,  Fernandez,  Jeannet,  and  Coggins  at  $100  each,  and  dietrib- 
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uie  the  remainder  among  the  libelants  Austin,  Peterson,  two  Dixon b, 
Honig,  Goette,  and  O'Neil,  share  and  Bhare  alike.  The  shares  awarded 
Branch,  Butzler,  Fernandez,  and  Jeannet  will  inare  to  the  benefit  of 
claimant,  as  these  parties  do  not  appear  as  libelants,  bnt  admit  hav- 
ing been  satisfactorily  compensated.  A  decree  will  be  entered  ac- 
cording to  this  distribution,  and  taxing  costs  to  claimants. 


L  Collision— Vessels  Descending  and  Ascending  Jakes  River. 

Ascending  vessels  about  to  meet  descending  vessels  in  that  part  of  James 
river  above  City  Point,  when  the  tide  is  in  ebb,  must  steer  close  to  one  or  the 
other  edge  of  the  channel,  and  leave  as  much  room  to  the  descending  vessels 
meeting  them  as  practicable. 
2.  Same — Fault — Damages. 

When  it  is  not  clearly  proved  that  an  ascending  vessel  has  thus  given  room 
to  a  vessel  meeting  her,  and  a  collision  occurs,  damages  will  not  be  awarded  to 
the  ascending  vessel. 

In  Admiralty. 

Meredith  de  Gocke,  for  libelant. 

W.  W.  <&  B.  T.  Crump,  for  respondents. 

Hughes,  J.  The  collision  under  investigation  happened  in  James 
river  just  below  the  mouth  of  Almond  creek,  which  is  a  little  below 
the  wharves  of  the  Chesapeake  &  Ohio  Railway  Company.  Although 
the  river  there  is  wide,  the  channel  is  not  more  than  200  feet  be- 
tween the  buoys.  The  collision  under  consideration  occurred  about 
9  o'clock  on  the  night  of  the  thirtieth  of  April,  1884.  It  was  a  clear 
night.  A  new  moon  was  shining.  The  tide  was  in  ebb.  There  was 
a  tow  coming  up  the  river,  drawn  by  the  tug  Frank  Sommers,  with 
a  small  tug,  the  Petersburg,  in  front  of  her,  helping.  They  had 
three  vessels  in  tow,  namely,  the  brig  Bonito,  of  223  registered  tons, 
with  26  feet  breadth  of  beam,  drawing  9  feet  3  inches  of  water;  the 
schooner  Gaskill,  about  as  large,  but  broader  in  beam;  and  a  small 
schooner  in  the  rear  of  the  Gaskill.  The  tug  Ajax  was  going  down 
the  river,  having  the  sehooner  Anne  E.  Valentine  in  tow.  The  Val- 
entine drew  10  feet  8  inches  of  water,  and  was  loaded.  Her  breadth 
of  beam  was  32  feet.  The  two  tugs  duly  signaled  each  other  in 
approaching,  to  pass  to  the  right.  As  the  Valentine  was  passing 
down,  and  when  between  the  Sommers  and  the  Bonito,  she  took  a 
sheer  to  port  and  soon  came  in  collision  with  the  Bonito.  The  hulls 
of  the  two  vessels  do  not  seem  to  have  come  in  contact.  Just  before 
coming  abreast  the  Valentine  seems  to  have  righted  herself  from 
the  sheer  she  bad  taken  sufficiently  to  have  cleared  the  Bonito.  She 
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would  have  cleared,  bnt  for  the  fact  that  her  port  anchor,  which  pro- 
jected considerably  beyond  the  bow,  caught  in  the  forward  rigging 
of  the  Bonito,  just  above  her  port  bulwarks.  The  result  was  that  the 
bulwarks  of  the  Bonito  were  torn  away  from  the  topmast  backstays 
down  to  the  poop,  and  that  a  good  deal  of  damage  was  done,  chiefly 
on  deck  and  above  deoks.  See  Capt.  Koch's  answer  to  the  twentieth 
question  in  chief.  The  damage  claimed  is  about  $1,300.  I  am  to 
say,  from  the  evidence,  whether  the  Bonito  or  the  Valentine  was  in 
fault  on  the'  occasion. 

If  the  Sommers  was  steering  close  to  the  northern  edge  of  the  chan- 
nel, and  if  each  of  the  vessels  which  she  had  in  tow.  was  in  line  with 
her,  and  close  on  the  same  side  of  the  channel,  there  was  no  fault  on 
their  part.  The  question  in  this  case  is  whether  or  not  the  Bonito 
was  reasonably  close  to  the  northern  side  of  the  channel  at  the  time 
of  the  collision.  The  law  of  navigation,  prescribed  under  the  sanc- 
tion of  congressional  statute,  for  the  western  rivers,  is  that  when  two 
boats  meet  in  the  narrow  channel  of  a  river  it  shall  be  the  duty  of 
the  pilot  of  the  ascending  boat  to  make  the  proper  signals,  and,  when 
answered  by  the  descending  boat,  to  lie  as  close  as  possible  to  the 
Bide  of  the  channel;  and  that  the  descending  pilot  shall  cause  his 
boat  to  be  worked  slowly  until  he  has  passed  the  ascending  boat. 
We  have  no  positive  law  of  similar  purport  prescribed  for  the  navi- 
gation of  our  eastern  rivers,  but  reason  and  prudence,  equally  on 
these  as  on  western  rivers,  require  the  ascending  boat  to  give  the  way 
in  a  narrow  channel  to  the  one  descending,  and  courts  of  admiralty 
are  obliged  in  their  rulings  to  insist  that  this  shall  be  done. 

In  the  case  at  bar  the  tide  was  going  out,  and  the  natural  down- 
flow  of  the  James  river  very  materially  increased  the  current.  A 
vessel  going  down  stream  on  a  strong  current  is  very  little  under  the 
influence  of  her  helm,  and  is  liable  to  take  "sheers,"  not  only  in 
shallow  places,  but  under  the  action  of  cross  or  "switch"  currents, 
which  cannot  be  known  or  foreseen  by  the  pilot.  The  ascending  boat, 
on  the  other  hand,  is  obedient  to  her  helm,  especially  when  under  the 
tow  of  a  tug,  and  she  can  choose  her  course  with  tolerable  precision 
and  certainty.  It  is  consequently  her  duty  to  leave  as  much  of  the 
channel  as  practicable  to  the  descending  vessel.  In  the  present  case 
the  Valentine  was  entitled  to  as  wide  a  breadth  of  channel  as  could 
conveniently  be  allowed  her  by  the  up-coming  vessels  which  she  was 
to  pass.  The  real  question  to  be  dealt  with  is,  therefore,  whether  or 
not  the  Bonito  gave  to  the  descending  vessels  all  the  room  which  was 
not  needed  for  her  own  safe  and  convenient  navigation. 

The  tug  Sommers  is  proved  to  have  been  as  near  to  the  buoys  on 
the  north  of  the  channel  as  she  could  or  ought  to  have  been.  The 
Gaskill  is  also  proved  to  have  been  well  up  to  the  northern  edge  of 
the  channel  and  steering  after  the  Sommers.  But  the  evidence  in  re- 
gard to  the  position  of  the  Bonito,  which  came  between  the  Sommers 
and  the  Gaskill  in  the  tow,  is  conflicting.   If  there  was  none  but  the 
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testimony  of  the  respective  crews  of  the  two  colliding  vessels  in  this 
case  it  would  be  impossible  to  arrive  at  the  truth  of  the  matter  with 
any  judicial  certainty.  The  two  sets  of  witnesses  contradict  each 
other  at  every  point.  We  can  get  at  the  truth,  if  at  all,  only  from 
other  testimony,  and  from  such  circumstances  as  appear  to  bear  upon 
the  point  at  issue. 

Of  all  the  witnesses,  of  either  colliding  vessel,  who  testified,  the 
one  most  competent  to  testify  ad  to  the  position  of  the  Bonito  just 
before  and  at  the  time  of  the  accident  was  Capt.  Ga Skill,  of  the 
schooner  Gaskill,  which  was  next  in  rear  of  the  Bonito  in  the  same 
tow.  He  testifies,  with  iteration  and  emphasis,  that  in  steering  his 
own  vessel  by  the  lights  of  the  tug  Sommers  he  could  see  these  lights 
to  the  starboard  (or  the  shore  side)  of  the  Bonito.  This  brig  was  but 
partially  loaded,  and  stood  high  out  of  the  water,  and  would  have  ob- 
scured the  lights  of  the  tug  if  she  had  been  in  line,  with  helm  a-port, 
as  close  as  the  tug  and  the  Gaskill  were  to  the  edge  of  the  channel. 
Capt.  Gaskill  expressly  says  that,  fearing  his  helmsman  was  steering 
by  the  brig  and  not  by  the  tug,  he  took  the  wheel  himself  and  put  his 
vessel  after  the  Sommers.  He  would  not  say  how  far  off  to  port 
in  the  channel  the  Bonito  was,  but  he  was  persistent  in  saying  that 
she  was  off  far  enough  to  allow  of  his  steering  by  the  lights  of  the 
tug,  seen  to  the  starboard  of  the  Bonito. 

It  is  also  proved  that,  after  the  collision,  the  Ajax  immediately 
slipped  her  hawser,  and  that  the  Sommers  did  not  do  so,  but  contin- 
ued to  pull  on  hers.  She  thus  prevented  the  Bonito  from  moving 
further  towards  the  southern  edge  of  the  channel  than  when  the  ac- 
cident occurred.  The  concussion  of  the  Valentine  against  the  Bonito 
would  also  tend  to  drive  the  latter  further  towards  the  northern  edge. 
Therefore  the  Bonito  could  not,  after  the  collision,  have  got  nearer 
to  the  southern  edge  of  the  channel  than  she  was  at  the  time  of  it. 
Yet  the  evidence  is  positive  that  the  Gaskill,  a  large  schooner  of 
broader  beam  than  the  Bonito,  passed  up  in  tow  of  the  Petersburg 
on  the  starboard  side  of  the  Bonito,  between  her  and  the  north  edge 
of  the  channel,  just  after  the  accident.  The  Gaskill  was  of  at  least 
30  feet  beam,  and  the  additional  room  which  she  must  have  had 
on  that  side  of  the  channel  on  her  passage  up  must  have  been  as 
much  more;  and  therefore  it  would  seem  that  the  Bonito  must  have 
been  near  the  middle  of  the  channel  at  the  time  she  was  raked  by  the 
Valentine's  port  anchor,  the  channel  being  only  200  feet  in  width  of 
deep  water.  Moreover,  it  is  proved  in  evidence,  by  Capt.  Koch,  of 
the  Bonito,  that  lje  did  not  put  his  helm  hard  a-port  until  half  a  min- 
ute before  the  collision.  His  brig  being,  as  I  suppose,  near  the  mid- 
dle of  the  channel,  it  was  his  duty  to  hard-port  his  helm  as  Boon  as 
the  two  tugs  blew  to  pass  to*  port,  and  to  hold  it  hard  a-port  until  he 
had  got  near  the  northern  edge.  He  did  not  do  this  at  the  time  of 
the  signal,  nor  even  when  the  Ajax  passed  him,  nor  until  half  a  min- 
ute before  the  Valentine  came  in  contact  with  him.    The  two  vessels 
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were  approaching  each  other  at  the  rate  of  nine  to  ten  miles,  an  hour, 
or  800  feet  a  minute,  and  the  helm  of  the  Bonito  could  not  have 
thrown  her  from  the  middle  to  the  edge  of  the  channel  in  half  a  min- 
ute, or  even  far  enough  towards  the  edge  to  avoid  the  sheer  of  the 
Valentine. 

On  the  whole  evidence,  I  think  the  case  made  is  that  the  Bonito 
was  near  the  middle  of  the  channel;  that  she  was  not  reasonably 
near  the  starboard  edge  of  it,  as  she  ought  to  have  been ;  and  that 
she  ported  her  helm  to  get  there  too  late  to  be  thereby  out  of  the  way 
of  the  Valentine,  as  she  was  bound  to  be. 

Vessels  coming  up  the  portion  of  James  river  above  City  Point,  on 
ebb-tide,  are  in  better  subjection  to  their  helms  than  vessels  going 
down ;  and  I  shall  invariably  rule  that  up-coming  vessels,  when  about 
to  meet  descending  ones  in  narrow  places  in  this  river,  on  ebb-tides, 
must  keep  as  near  that  edge  of  the  channel  which  has  been  indicated 
by  signals  and  leave  as  much  room  to  the  descending  vessels  as  prac- 
ticable. This  rule  must,  of  course,  be  construed  in  connection  with 
the  correlative  rule  that  the  descending  vessel  must  observe  a  proper 
caution  and  diligence  in  exercising  its  right  of  way.  See,  as  to  this 
latter  point,  the  case  of  The  Katy  Wise,  3  Hughes,  589,  decided  by 
me  at  Alexandria  in  1S79. 

The  libelant  in  the  case  at  bar  has  not  established  fault  in  the  Val- 
entine by  affirmative  proof  reasonably  conclusive  of  the  fact.  On  the 
contrary,  the  weight  of  evidence  seems  to  show  that  his  own  vessel, 
the  Bonito,  was  in  fault  in  being  near  the  middle  of  a  narrow  chan- 
nel, on  an  ebb-tide,  and  not  having  hard-ported  her  helm  in  time  to 
get  near  its  edge. 

Decree  must  be  for  the  respondents. 


Maritime  Lien— Repairs  on  Vessel  in  Foreign  Port — Contract — Libel  Dis- 
missed. 

As  there  is  no  sufficient  proof  of  the  waiver  of  the  terms  of  the  contract  un- 
der which  libelant  was  to  furnish  the  materials  and  do  the  work  in  Repairing 
the  vessel  now  libeled,  the  libel  must  be  dismissed. 

Libel  in  rem. 

See  Br 08.,  for  libelant. 

J.  A.  Hyland,  for  respondent. 

Nixon,  J.  This  is  a  libel  in  rem  for  repairs,  etc.,  to  a  vessel  in  her 
foreign  port.    The  case  turns  upon  the  question  whether  the  materi- 


als furnished  and  the  work  done,  for  the  payment  of  which  the  libel- 
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ant  sues,  were  performed  under  a  contract  or  not.  The  payment  is 
resisted  by  the  claimant  on  the  ground  that  there  was  a  written 
agreement  between  the  parties,  and  that  the  libelant  has  failed  to  com- 
ply with  its  terms.  The  libelant  admits  that,  originally,  there  was  a 
contract  in  writing,  but  claims  that,  when  the  boat  was  sent  to  his 
dock  for  repairs,  he  examined  her  and  discovered  that  she  was  so  old, 
and  her  timbers  so  rotten,  that  it  was  impossible  to  proceed  under 
the  contract;  that  he  went  to  the  office  of  Compton,  the  respondent's 
husband  and  agent,  and  so  advised  him;  that  Gompton  sent  his 
clerk  and  agent,  Turner,  to  examine  tbe  boat  to  ascertain  whether 
she  was  worth  repairing;  that  Turner  came,  and,  after  examination, 
said  that  the  repairs  could  be  made  by  using  one-inch  plank,  doub- 
ling one  on  top  of  the  other,  and  showed  him  where  to  cut  and  where 
to  put  in  the  pieces,  and  authorized  the  use  of  new  timbers,  for 
which  the  additional  compensation  of  $10  was  tc  be  made.  Both 
Compton  and  Turner  admit  the  interview  and  visit,  and  deny  the  con- 
versation, or  any  change  of  the  original  contract.  But  such  denial 
is  so  guarded  and  qualified  that  I  am  greatly  inclined  to  believe  the 
libelant's  statement,  and  the  more  especially  as  he  is  confirmed  by 
the  evidence  of  his  wife  and  a  Mrs.  Wilson,  who  were  present  at  the 
interview  between  Turner  and  the  libelant,  and  testify  as  to  the  con- 
versation which  they  heard  between  them.  But  this  evidence  does 
not  help  the  libelant.  The  Schedule  A  annexed  to  and  forming  part 
of  his  libel  asserts  that  the  work  was  done  under  a  contract ;  and 
while  the  foregoing  testimony  may  be  accepted  as  showing  that  it 
was  ohanged  by  a  verbal  agreement  in  regard  to  the  character  of  the 
plank  to  be  put  on,  and  the  amount  of  compensation  to  be  rendered, 
the  contract  remains  operative  as  to  its  other  provisions.  It  is  clear 
that  the  libelant  has  not  performed  the  remaining  work  in  accordance 
with  its  terms,  and  no  payment  is  due  until  such  performance.  I 
think  the  libelant  is  honest,  and  has  done  the  best  that  he  could  un- 
der the  circumstances.  It  is  a  hardship  to  him  that  he  is  not  paid 
for  his  work;  but  the  respondent  insists  upon  her  contract,  and  there 
is  no  sufficient  proof  that  it  has  been  waived,  except  as  to  the  above 
particulars. 
The  libel  must  be  dismissed. 
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Chandlee  v.  Town  of  Attica. 


(Circuit  Court,  If.  D.  Neva  York.   January  7,  1885.) 


1.  Removal  of  Cause— Collusive  Transfer — Remanding  Cask — Act  of  March 
3,  1875,  4  5. 


A  plaintiff  who  has  been  introduced  into  a  controversy  by  an  assignment  or 
transfer  merely  that  he  may  acquire  a  standing  and  relation  to  the  controversy, 
to  enable  him  to  prosecute  it  for  the  beneficial  interests  of  the  original  party, 
is  collusively  made  a  party  to  the  suit,  and  when  the  fact  appears  it  is  the  duty 
of  the  court  to  remand  the  suit,  under  section  5  of  the  act  of  congress  of  March 
3,  1875. 

2.  Same — Credibility  of  Witness — Discretion  of  Court. 

Where  an  extraordinary  transaction  is  disclosed,  no  satisfactory  explanation 
of  which  is  vouchsafed,  and  the  evidence  of  the  transaction,  which  it  was  in 
the  power  of  the  parties  to  produce,  has  beem  withheld,  the  court  may  disre- 
gard the  testimony  of  the  parties  so  far  as  it  is  improbable,  and  interpret  the 
transactfon  in  a  way  consistent  with  the  ordinary  conduct  and  motives  of  busi- 
ness men. 

3.  Same — Cause  Remanded. 

On  further  examination  of  the  evidence  and  circumstances  of  the  case  the 
former  order  remanding  the  cause  is  affirmed,  and  a  new  trial  refused. 

Motion  for  New  Trial. 

Redfield  &  Hill,  for  plaintiff. 

Cogswell,  Bent  ley  <6  Cogswell,  for  defendant. 

Wallace,  J.  The  question  raised  upon  this  motion  for  a  new  trial 
is  whether  the  court  erred  upon  the  trial  in  ordering  the  action  to  be 
remanded  to  the  state  court,  upon  the  ground  that  the  plaintiff  was 
coilusively  made  a  party  to  the  suit,  for  the  purpose  of  creating  a  case 
removable  to  this  court.  It  appeared  in  evidence  that  prior  to  Feb- 
ruary 9, 1884,  the  plaintiff  was  the  owner  of  12  unpaid  and  overdue 
coupons,  for  interest  on  bonds  issued  by  the  defendant,  the  coupons 
being  for  the  sum  of  $25  each.  The  plaintiff  was  a  citizen  of  the 
state  of  Connecticut.  He  had  owned  similar  coupons  previously,  upon 
which  he  had  brought  suit  in  this  court  and  recovered  judgment.  The 
defendant  contested  the  coupons  in  that  suit  upon  the  ground  that 
the  bonds  were  issued  without  its  authority. 

On  the  ninth  day  of  February,  1884,  he  purchased  79  other  coupons, 
of  the  same  issue  of  bonds,  being  also  for  $25  each,  of  Sistaire  &  Sons, 
bankers,  of  New  York  city.  He  paid  for  these  coupons  $79,  or  one 
dollar  for  each  coupon  of  $25.  Sistaire  immediately  delivered  these 
coupons  to  the  plaintiff's  attorneys,  who  brought  a  suit  upon  them 
and  the  12  previously  belonging  to  the  plaintiff.  The  suit  was  brought 
in  the  state  court,  and  was  immediately  removed  by  the  plaintiff  to 
this  court,  and,  as  was  conceded  by  his  counsel,  the  suit  was  intended 
to  be  so  removed  at  the  time  it  was  commenced.  The  negotiations 
between  plaintiff  and  Sistaire  &  Sons  for  the  purchase  took  place  by 
correspondence.  None  of  the  letters  were  produced  upon  the  trial, 
and  it  was  not  shown  that  they  were  lost,  but  both  the  plaintiff  and 
Mr.  Sistaire  were  permitted  to  testify,  without  objection,  that  there 
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was  no  arrangement  or  understanding  between  them  in  reference  to 
the  object  of  the  purchase,  or  qualifying  in  any  way  the  absolute 
transfer  of  the  coupons  from  Sistaire  &  Sons  to  the  plaintiff.  Sis- 
taire  refused  to  produce  his  books  showing  the  account  between  his 
firm  and  the  plaintiff.  Neither  plaintiff  nor  Sistaire  were  asked  or 
attempted  to  explain  how  plaintiff  knew  the  coupons  were  for  sale, 
how  he  came  to  purchase  them,  or  why  Sistaire  &  Sons  sold  $1,975  of 
coupons  for  $79.  Sistaire  was  a  witness  on  the  trial  of  the  former 
action  brought  in  this  court  by  the  plaintiff  against  the  defendant, 
and  sold  plaintiff  the  coupons  on  which  that  suit  was*  brought  at  their 
par  value.  Upon  the  present  trial  he  testified  that  he  was  unable  to 
state  whether  his  firm  were  the  owners  of  the  79  coupons  sold  to 
plaintiff,  or  whether-  the  coupons  belonged  to  other  persons. 

If  'the  court  was  authorfzed  to  find  upon  this  evidence  that  the  cou- 
pons were  sold  by  Sistaire  &  Sons  to  the  plaintiff  to  invest  him  with 
the  legal  title,  and  enable  him  to  maintain  an  action  thereon  in  this 
court  without  intending  to  transfer  to  him  the  beneficial  interest 
therein,  the  case  was  properly  remanded.  Fountain  v.  Town  of  Angel- 
ica, 12  Fed.  Rep.  S.  As  was  held  in  that  case,  a  plaintiff  who  has  been 
introduced  into  a  controversy  by  an  assignment  or  transfer  merely, 
that  he  may  acquire  a  standing  and  relation  to  the  controversy,  to 
enable  him  to  proseoute  it  for  the  beneficial  interests  of  the  original 
party,  is  collusively  made  a  party  to  the  suit,  and  when  the  fact  ap- 
pears it  is  the  duty  of  the  court  to  dismiss  or  remand  the  suit,  under 
section  5  of  the  act  of  congress  of  March  3,  1875. 

It  is  insisted  for  the  plaintiff  that  this  conclusion  cannot  be  in- 
dulged, in  the  face  of  the  testimony  of  the  plaintiff  and  Sistaire  to 
the  contrary,  both  of  whom  are  uncontradicted  and  unimpeached 
witnesses.  It  may  very  well  be  that  there  was  no  express  arrange- 
ment or  understanding  between  them  to  this  effect,  and  that  the  testi- 
mony of  each  of  them  was  literally  true  in  this  behalf ;  but  there  may 
have  been  some  equivalent  arrangement  for  the  ultimate  protection  of 
Sistaire.  If  such  an  arrangement  can  be  fairly  inferred  from  the  cir- 
cumstances, the  suit  was  properly  dismissed.  The  plaintiff  owned 
coupons  which  were  not  of  sufficient  amount  to  enable  him  to  sue  in 
this  court  by  an  original  suit,  or  to  remove  a  suit  into  this  court  from 
a  state  court,  and  which  were  not  valid  obligations  of  the  defendant 
according  to  the  decisions  of  the  state  courts.  The  plaintiff  and  Sis- 
taire both  knew  the  coupons  were  collectible  by  a  suit  in  this  court. 
Obviously,  the  plaintiff  bought  the  ooupons  intending  to  sue  upon 
them,  and  to  invoke  the  jurisdiction  of  this  court,  because  they  were 
immediately  delivered  to  his  lawyer  for  that  purpose.  That  Sistaire, 
knowing  the  coupons  to  be  thus  collectible,  would  be  willing  to  sell 
them  for  one  twenty-fifth  of  their  face  value,  without  attempting  to 
get  more  for  them,  is  utterly  incredible.  That  he  did  not  know 
whether  they  belonged  to  him  or  some  one  else,  is  also  incredible,  and 
it  is  quite  fair  to  assume  that  they  belonged  to  him.    If  Sistaire  had 
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been  insolvent  at  the  time,  and  the  question  were  whether  the  sale 
conld  stand  as  against  his  creditors,  the  gross  inadequacy  of  the  price 
paid  would  stamp  the  transaction  as  a  colorable  sale,  unless  it  were  - 
shown  that  he  had  tried  to  get  a  better  price.  In  such  a  controversy  no 
prudent  lawyer  would  permit  his  client  to  rest  on  the  bare  assertion 
of  a  purchase  without  the  production  of  the  correspondence  by  which 
the  transaction  was  effected.  If  that  correspondence  was  within  his 
reach,  and  was  not  produced,  its  non-production  would  start  a  per- 
suasive inference  that  it  was  unsafe  to  produce  it.  If,  in  such  a  con- 
troversy, the  sale  would  be  deemed  a  colorable  one,  why  should  it  not 
be  here  ?  If  the  sale  was  collusive,  what  was  the  nature  of  the  real 
arrangement  between  the  parties  to  it  ? 

The  court  could  not  ignore  the  fact  that  an  extraordinary  transac- 
tion was  disclosed;  that  no  reasonable  explanation  of  it  was  vouch- 
safed; and  that  the  evidence  of  the  transaction,  which  it  was  in  the 
power  of  the  parties  to  produce,  was  withheld.  The  court  was  therefore 
at  liberty  to  disregard  the  testimony  of  the  parties,  so  far  as  it  was 
incredible,  and  interpret  the  transaction  in  a  way  consistent  with  the 
ordinary  conduct  and  motives  of  business  men.  A  sufficient  motive 
appeared  for  just  such  a  transaction  as  the  statute,  under  which  this 
suit  was  remanded,  was  enacted  to  meet,  and  the  circumstances  were 
consistent  with  that  motive  and  inconsistent  with  the  theory  of  an 
unconditional  sale  of  the  coupons.  If  the  court  was  at  liberty  to 
disregard  the  testimony  of  the  two  witnesses,  it  was  also  justified  in 
accepting  it  as  true  in  part  and  untrue  in  part,  in  believing  what 
was  probable  and  in  disbelieving  what  was  incredible. 

The  case,  then,  resolves  itself  into  the  inquiry  whether  the  court 
was  foreclosed  by  the  statements  of  the  parties  to  the  effect  that  the 
sale  was  bona  fide.  It  is  stated  in  Neivton  v.  Pope,  1  Cow.  109,  that 
it  is  difficult  to  establish  a  rule  which  shall  regulate  and  limit  the 
discretion  of  a  court  or  jury  in  the  degree  of  credit  to  be  given  to 
the  testimony  of  a  witness,  but  wbere  he  is  unimpeached,  the  facts 
sworn  to  by  him  uncontradicted,  and  there  is  no  intrinsic  improba- 
bility in  the  relation  given  by  him,  his  testimony  cannot  be  disre- 
garded. A  witness  may  be  contradicted  by  circumstances  as  effect- 
ually as  by  the  statements  of  other  witnesses.  Conjecture  is  not  to 
be  substituted  for  probative  indicia;  but  where  these  exist,  a  judge  or 
a  juror  is  not  bound  to  surrender  his  convictions  and  blindly  accept 
the  statement  of  a  witness,  because  no  other  witness  has  contradicted 
it,  and  the  character  of  the  witness  is  not  impeached.  The  authori- 
ties are  numerous  that  a  judge  or  jury,  in  the  exercise  of  judicial 
discretion,  is  at  liberty  to  reject  the  statements  of  witnesses  in  the 
situation  of  the  witnesses  here,  and  under  the  circumstances  of  this 
case.  Harding  v.  Brooks,  5  Pick.  245  ;  Elwood  v.  W.  U.  Tel.  Co.  45 
N.  Y.  549;  Kavanagh  v.  Wilson,  70  N.  Y.  177;  Oilderslceve  v.  Landon, 
73  N.  Y.  609;  Koehler  v.  Adler,  78  N.  Y.  287. 

The  motion  for  a  new  trial  is  denied. 
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Albbight  and  others  v.  Oyster  and  others.1 


{Circuit  Court,  E,  D.  Missouri.   December,  1884.) 


Trusts— Administrators — Judgments — Evidence. 

A.  died  testate,  leaving  his  property,  some  of  which  was  situated  in  Mis- 
souri and  some  in  Pennsylvania,  to  his  children,  B.,  C,  D.,  and  £.  Letters  of 
administration  were  taken  out  upon  his  estate  in  Missouri  by  B.;  in  Pennsyl- 
vania, by  C.  The  devisees  agreed  to  depart  from  the  plan  of  division  con- 
tained in  their  father's  will,  and  B.  put  the  real  property  situated  in  Missouri 
up  at  public  sale,  under  an  agreement  with  the  other  devisees  that  certain 
specified  tracts,  and  such  other  tracts  as  it  should  be  deemed  advisable  to  bid 
in,  should  he  bid  in,  and  subsequently  appraised  and  divided  between  said 
devisees.  In  the  execution  of  this  plan  a  certain  tract  fell  to  B.'s  share,  and 
was  conveyed  by  him  to  D.  in  trust  for  B.'s  children,  by  an  absolute  deed,  but 
under  an  oral  agreement  that  it  should  be  held  in  trust.  B.  then  took  posses- 
sion for  his  children,  who  were  minors.  He  was  then  indebted  to  the  estate. 
Later,  D.  conveyed  said  tract  to  C,  who  brought  suit  in  ejectment  against  B., 
and  recovered  judgment.  A  judgment  has  been  rendered  against  B.  in  favor 
of  A. 's  estate  in  a  probate  court  of  Missouri,  which,  upon  appeal,  was  reduced, 
but  which  has  been  taken  to  the  supreme  court  of  Missouri  by  a  writ  of  error, 
and  is  now  pending  there.  Complainants  claim  that  C.  has  been  allowed  an 
improper  credit  in  a  settlement  made  by  him  in  an  orphans'  court  of  Pennsyl- 
vania. Because  of  the  questions  as  to  said  judgments,  it  is  uncertain  whether 
the  interest  of  B.  in  A.'s  estate,  after  deducting  the  amount  he  owes  the  es- 
tate, is  or  is  not  equal  to  the  value  of  the  land  conveyed  in  trust  for  his  chil- 
dren. In  a  suit  to  restrain  the  issuing  of  an  execution  upon  the  judgment  in 
said  ejactment  suit,  and  to  obtain  a  decree  ordering  C.  to  convey  said  land  to 
said  children,  held,  (1)  that  this  court  cannot  go  behind  or  review  said  pro- 
bate judgments  ;  (2)  that,  neither  the  judgment  of  the  probate  court  nor  that  of 
the  circuit  court  against  B.  are  admissible  in  evidence ;  (3)  that  said  convey- 
ance to  D.  was  charged  with  trusts  for  the  final  settlement  of  A.'s  estate,  and 
that  C.  holds  said  land  subject  thereto ;  (4)  that  inasmuch  as  the  amount  of 
B.'s  interest  in  A.'s  estate  cannot  be  ascertained  under  the  evidence,  no  relief 
can  be  granted  in  this  suit. 

In  Equity.2 

The  facts  in  this  case,  so  far  as  they  need  be  here  stated,  are  sub- 
stantially as  follows :  Abraham  Oyster  died  testate  in  1862,  leaving 
four  children,  Margaret,  Simon  K.,  George,  and  David  K.,  who  were 
his  only  devisees.  Letters  of  administration  upon  their  father's  es- 
tate were  taken  out  in  Missouri  by  David  E.  and  in  Pennsylvania  by 
George.  The  provisions  of  Abraham  Oyster's  will  created  dissatis- 
faction, and  a  different  plan  of  division  from  that  contained  in  the 
will  was 'agreed  upon  among  the  children.  Among  other  things  it 
was  agreed  that  certain  lands  in  Missouri  should  be  put  up  at  public 
sale,  and  that  certain  tracts,  and  such  other  tracts  as  it  should  be 
found  advisable  to  keep,  should  be  bid  in  and  subsequently  appraised 
and  divided  between  the  parties  without  any  payment  of  the  amounts 
bid.  This  was  done,  and  the  lands  in  question  here  fell  to  David  K., 
who,  with  the  oral  consent,  as  claimed,  of  the  other  parties  in  interest, 

1  Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 

2  For  a  report  of  opinion  on  demurrers  and  plea  to  the  bill  and  exceptions  to  the 
answer  see  19  Fed.  Rep.  849. 
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conveyed  them,  as  administrator,  to  Simon  E.  Oyster  by  a  deed  abso- 
lute on  its  face,' but  under  an  oral  agreement  that  the  property  should 
be  held  in  trust  for  David  K.'s  children.  David  E.  then  went  into 
possession  of  the  property  and  has  since  held  possession  for  his  chil- 
dren, who  were  minors.  Thereafter,  the  lands  oonveyed  to  Simon  E. 
in  trust  were  conveyed  by  him  to  George  Oyster,  who,  ignoring  the 
alleged  rights  of  David  E.'s  children,  brought  suit  in  ejectment  against 
David  E.  for  possession,  and  recovered  judgment.  This  suit  is  to  ob- 
tain an  injunction  restraining  the  issuance  of  an  execution  upon  said 
judgment,  and  for  a  decree  requiring  George  Oyster  to  transfer  his 
interest  in  said  land  to  the  children  of  David  E.  The  defendants 
claim  that  said  land  was  held  by  the  original  trustee  subject  to  an 
accounting,  and  that  David  E.'s  interest  in  his  father's  estate  is  not  as 
great,  after  deducting  what  he  owes  the  estate,  as  the  appraised  value 
of  said  land,  and  that  for  that  reason  he  is  not  entitled  to  the  relief 
sought.  To  substantiate  the  latter  proposition  the  defendants  offered 
in  evidence  a  judgment  of  a  probate  court  of  Missouri  against  David 
E.,  and  in  favor  of  said  estate,  for  about  $6,000.  Complainants  ob- 
jected to  its  admission  on  the  ground  that  the  judgment  had  been  re- 
duced $2,500  on  appeal  from  the  probate  to  the  circuit  court,  and 
offered  to  prove  this  by  a  copy  of  the  judgment.  It  appeared,  how- 
ever, that  the  matter  had  been  taken  to  the  supreme  court  by  writ 
of  error  and  is  now  pending  there,  and  the  court  refused  to  go  into  the 
matter  at  all..  Evidence  was  offered  on  the  part  of  complainants 
tending  to  prove  that  the  orphans'  court  of  Pennsylvania  had  allowed 
George  Oyster,  the  Pennsylvania  administrator,  an  improper  credit. 

George  H.  Shields  and  James  Carr,  for  complainants. 

Dryden  dc  Dryden,  for  defendants. 

Treat,  J.  This  case  has  been  fully  heard  on  the  merits.  While 
the  theory  of  the  bill  was  quite  narrow  in  its  scope,  the  court  inti- 
mated that  under  the  general  prayer,  if  adequate  data  were  before  it, 
the  whole  controversy,  which  has  been  protracted  through  years, 
might  be  finally  determined.  To  that  end  a  large  amount  of  evidence 
was  received  and  considered;  but  the  respective  parties,  by  technical 
and  other  objections,  well  founded  under  the  rules  of  evidence,  have 
prevented  the  court  from  reaching  such  a  result.  Nothing,  there- 
fore, remains  but  to  determine,  under  the  evidence,  the  questions  pre- 
sented by  the  pleadings.  The  property  conveyed  by  David  K.  Oyster, 
administrator,  with  the  will  annexed,  to  Simon  E.  Oyster,  and  by 
the  latter  to  George  Oyster,  stands,  as  among  the  respective  legatees, 
subject  to  the  final  outcome  of  the  decedent's  estate.  Many  inter- 
esting questions  were  suggested  by  the  respective  counsel  concerning 
the  will  of  Abraham  Oyster,  dated  in  1862,  and  a  subsequent  con- 
tract in  186S,  between  respective  legatees,  to  which  latter  contract 
the  children  of  David  E.  Oyster  were  not  parties.  As  to  that  legal 
question  the  case  of,  Nichols  v.  Eaton,  91  U.  S.  716,  is  instructive. 
The  parties,  however,  before  the  court  were  willing  to  waive  that  in- 
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quiry;  yet  it  is  doubtful  whether  such  waiver  would  be  permissible 
as  against  infant  parties. 

It  is  charged  in  the  bill  that  the  property  in  question  was  bid  off 
at  the  sale  in  1869,  by  Simon  K.  Oyster,  with  full  understanding 
among  the  parties,  for  the  benefit  of  David  E.  Oyster's  children. 
Under  the  agreement  of  1868,  a  portion  of  the  property  conveyed  to 
Simon  E.  Oyster  was  set  apart  to  David  E.,  and  therefore  exempt 
from  further  adjustments  of  the  estate.  Why  was  that  portion  in- 
cluded in  the  deed  to  Simon  E.'?  The  evidence  with  respect  thereto 
is  very  unsatisfactory.  It  appears  that  David  E.  Oyster,  as  admin- 
istrator, was  in  arrears,  and  therefore,  in  purchasing  property  at  the 
sale  of  1869,  and  in  taking  under  the  contract  of  1868,  necessarily 
took  the  same  subject  to  a  further  accounting  among  the  parties. 
Whatever  property  was  bought  at  said  sale,  if  bought  for  the  children, 
was  subject  to  an  accounting  for  the  purchase  money  therefor.  They 
could  not,  by  any  contrivance  such  as  is  suggested  in  the  bill,  deplete 
the  estate,  for  their  own  private  benefit,  regardless  of  the  rights  of 
other  legatees.  Hence  they  would  stand  in  no  better  condition  as  to 
the  purchase  money  than  would  David  E.,  or  any  of  the  other  legatees. 
It  is  sufficiently  demonstrated  by  the  evidence  that  the  property  con- 
veyed to  Simon  E.  by  David  E.,  whether  for  the  benefit  of  David  E. 
or  his  children,  still  remains  subject  to  the  demands  of  defendants 
for  their  portion  of  the  purchase  money. 

As  heretofore  stated,  the  technical  objections  prevent  a  detailed 
and  accurate  adjustment  of  the  accounts  between  all  parties  to  these 
proceedings.  It  seems  that  after  a  long  dispute  among  themselves — 
nothing  unusual  among  beneficiaries  of  an  estate — the  effort  is  now 
made  to  charge  the  deed  to  Simon  K.,  and  his  subsequent  convey- 
ance to  George,  with  a  trust  for  the  benefit  of  David  E.'s  children, 
on  the  theory — First,  that  all  of  said  property,  with  the  consent  of 
said  David  E.  and  the  several  legatees,  was  to  be  vested  in  said  Simon 
K.  for  said  children ;  second,  that  all  of  the  consideration  therefor  had 
been  fully  paid  by  said  David  E.,  and  therefore  no  sum  by  way  of  pur- 
chase money  therefor  was  due  to  the  other  legatees.  Said  theory  is 
not  sustained  by  the  evidence  as  to  either  one  of  said  points.  The 
deed  from  Simon  E.  to  George  is  charged  with  trusts  for  the  final 
settlement  of  the  estate.  Why,  then,  should  he  not  proceed  to  exe- 
cute the  trust  thus  devolved  upon  him  ?  The  plaintiffs  say  that  the 
property  conveyed  to  him  belongs  to  them,  discharged  of  said  trust, 
because  the  same  had  been  fully  paid  for  by  David  E.  The  evidence 
shows  otherwise,  viz.,  that  David  E.  is  in  arrears  to  the  estate  in  a 
large  sum,  not  ascertainable  under  the  evidence  before  the  court. 
When  George,  under  the  administration  of  his  trust,  comes  to  a  set- 
tlement thereof,  if  the  parties  are  not  satisfied  therewith  they  can 
pursue  him  in  some  future  proceeding. 

As  to  the  probate  settlement  of  George,  in  Pennsylvania,  and  David 
E.,  in  Missouri,  this  court  cannot,  in  the  case  presented,  go  behind 
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the  judgments  of  those  tribunals ;  and  yet  the  review  of  those  judg- 
ments may,  possibly,  be  needed  for  a  just  accounting  between  the 
parties.  It  is  therefore  ordered,  adjudged,  and  decreed  that  the  bill 
be  dismissed,  with  costs,  without  prejudice  to  any  rights  that  the 
parties  may  have  in  the  final  administration  of  the  trust  devolved  on 
George  Oyster  by  the  deed  from  Simon  K.  Oyster,  dated  February  10, 
1881,  and  the  contract  of  March  3, 1868,  executed  by  George  Oyster, 
D.  K.  Oyster,  M.  Oyster,  Charles  Oyster,  and  Margaret  Oyster. 


Railroad  Bonds. 

Bill  dismissed,  because  of  defect  of  parties ;  following  Morgan  v.  Kanta*  Pac 
Ry.  C'0.'21  Blatchf.  134;  8.  C.  15  Fed.  Rep.  fi5. 

In  Equity. 

Anderson  dt  Man,  for  complainant. 
Dillon  dc  Swain,  for  defendant. 

Wallace,  J.  This  case  cannot'  be  distinguished  from  that  of  Mor- 
gan v.  Kansas  Pac.  Ry.  go.  21  Blatchf.  134,  S.  C.  15  Fed.  Rep.  55, 
and  the  question  whether  the  trustee  for  the  bondholders,  named  in 
the  mortgage,  is  a  necessary  party  to  a  suit  to  compel  the  mortgagor 
to  apply  its  net  earnings  to  the  payment  of  the  bonds,  is  therefore  not 
an  open  one  in  this  court.  The  demurrer  is  sustained  which  alleges 
a  defect  of  parties.  There  are  no  merits  in  the  other  grounds  of 
demurrer. 

Leave  is  granted  to  complainant  to  amend  his  bill  within  30  days, 
upon  payment  of  costs  of  the  demurrer. 


1.  Fraudulent  Conveyance— Right  of  Assignee  to  Bet  Aside— Common-Law 

dootrdsb. 

At  common  law  the  right  of  a  creditor  to  attack  and  set  aside  a  conveyance 
made  by  his  debtor,  on  the  ground  of  fraud,  did  not  pass  to  an  assignee  or 
trustee  appointed  by  the  debtor. 

2.  Same— Statute  of  Iowa. 

This  right  is  not  conferred  on  the  assignee  by  the  Iowa  statute  regulating  as- 
signments for  the  benefit  of  creditors.  Rummy  v.  Town,  20  Fed.  Rep.  558, 
followed. 


Barry  v.  Missouri,  K.  &  T.  Ry.  Co. 


(Circuit  Court,  8.  D.  New  York.  1884.) 


Sandwich  Mandf*o  Co.  v.  Wriqht  and  others. 


(Circuit  Court,  2T.  D.  Iowa,  W.  D.     October  Term,  1884.) 
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3.  Same — Mortgage — Foreclosure. 

An  assignee  for  the  benefit  of  creditors,  in  Iowa,  may  defeat  the  enforcement 
of  a  mortgage  against  realty,  the  title  to  which  is  in  him,  by  showing  that  the 
mortgage  executed  by  the  assignor  is  a  mere  sham,  and  in  fraud  of  his  creditors. 

Bill  for  Foreclosure  of  Mortgage. 

Cole,  McVey  Jt  Clark,  for  complainant. 

Zane  dk  HelUall  and  Joy,  Wright  ds  Hudson,  for  defendants. 

Shiras,  J.  In  this  cause  complainant  files  its  bill  for  the  foreclos- 
ure of  a  mortgage  executed  by  John  Wright  and  wife  under  date  of 
November  2,  1883,  upon  the  south  half  of  block  No.  7,  in  the  town  of 
Odebolt,  Sao  county,  Iowa,  and  given  to  secure  payment  of  the  sum  of 
$2,800,  payable  on  the  fifteenth  day  of  January,  1884,  as  evidenced  by 
a  promissory  note  for  that  sum,  payable  to  the  order  of  Nelson  Wright. 
Complainant  avers  that  the  note  and  mortgage  were  indorsed  and 
transferred  to  it  for  a  valuable  consideration  by  Nelson  Wright,  and 
that  the  sum  secured  thereby  has  not  been  paid.  To  this  bill  John 
Wright  and  wife,  Philip  Schaller,  and  others  are  made  parties  defend- 
ant.  Schaller  files  an  answer  in  which  he  avers  that  on  the  fifth  day  of 
November,  1883,  John  Wright  executed  a  general  deed  of  assignment 
of  all  his  property>  for  the  benefit  of  creditors,  to  Nelson  Wright,  who 
refused  to  accept  the  trust  created  by  the  deed,  and  thereupon  said 
Schaller  was  appointed  assignee  by  the  district  court  of  Sac  county  un- 
der the  provisions  of  the  statute  of  Iowa;  that  when  said  John  Wright 
executed  the  mortgage  to  Nelson  Wright  he  was  then  contemplating 
making  an  assignment ;  and  that  the  note  and  mortgage  given  to  Nel- 
son Wright  were  without  consideration,  and  were  given  to  cover  up 
his  property,  and  to  defraud  his  creditors,  and  for  that  sole  purpose; 
and  that  in  furtherance  of  such  fraudulent  purpose  they  were  after- 
wards transferred  to  complainant,  and  prays  that  the  same  be  de- 
clared to  be  fraudulent  and  void.  To  this  answer  complainant  ex- 
cepts, on  the  ground  that  Schaller  cannot,  as  assignee,  for  the  benefit 
of  creditors,  question  the  conveyance  made  by  his  assignor;  that  as 
assignee  he  stands  in  the  shoes  of  the  assignor,  and  cannot  be  heard 
to  say  that  the  mortgage  is  fraudulent. 

At  common  law  the  right  of  a  creditor  to  attack  and  set  aside  a 
conveyance  made  by  his  debtor  on  the  ground  of  fraud,  does  not  pass 
to  an  assignee  or  trustee  appointed  by  the  debtor.  In  some  states 
this  right  is  by  statute  conferred  upon  the  assignees.  Whether  the 
Iowa  statute,  regulating  assignments  for  the  benefit  of  creditors,  con- 
ferred this  right  upon  the  assignee  was  considered  and  decided  in  the 
case  of  Iiumsey  v.  Town,  20  Fed.  Rep.  558,  and  I  see  no  reason  to 
change  the  views  therein  expressed.  The  case  at  bar,  however,  does 
not  present  the  simple  question  of  the  right  of  an  assignee  to  recover 
property  fraudulently  conveyed  away  by  his  assignor.  In  this  case 
the  title  to  the  realty  covered  by  the  mortgage  passed  by  the  deed  of 
assignment  to  the  assignee.  Complainant  now  seeks  to  procure  a 
decree  for  the  sale  of  the  realty,  and  to  that  end  makes  the  assignee 
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a  party  defendant.  If  the  allegations  of  this  answer  are  trae,  com- 
plainant is  seeking  the  aid  of  a  court  of  equity  to  consummate  a  fraud, 
and  to  deprive  the  creditors  of  the  mortgagor  of  the  benefit  of  property 
which  should  justly  be  applied  to  the  payment  of  the  debts  due  these 
creditors.  The  question  is  not  whether  the  court  will  aid  the  fraud- 
ulent grantor  or  his  assignee  in  recovering  back  property  conveyed 
away  for  the  purpose  of  defrauding  creditors,  but  whether  it  will  aid 
the  fraudulent  grantor  in  his  efforts  to  secure  the  fruits  of  the  fraud- 
ulent transaction  to  the  injury  of  the  innccent  creditors. 

The  usual  rule,  as  between  parties  to  a  fraud,  is  that  courts  will 
not  aid  either  party.  Under  this  rule,  should  not  a  court  of  equity, 
in  a  case  brought  by  the  fraudulent  mortgagee  directly  against  the 
mortgagor,  to  foreclose  a  mortgage  given  without  consideration,  as  a 
mere  cloak  to  protect  the  property  against  creditors,  refuse  its  aid,  as 
a  decree  of  foreclosure  and  sale  under  it  would  only  consummate  the 
fraud,  and  enable  the  guilty  parties  to  effectually  defeat  the  rights 
of  creditors?  The  general  rule  is,  that  he  who  has  voluntarily  aided 
in  the  perpetration  of  a  fraud  by  another  shall  not  be  permitted  to 
obtain  a  profit  thereby  against  those  who  have  been  thus  defrauded. 

In  the  case  at  bar,  as  already  stated,  the  title  to  the  realty  in- 
cluded in  the  mortgage,  passed  by  virtue  of  the  deed  of  assignment 
to  the  assignee,  who  holds  the  same  in  trust  for  the  benefit  of  cred- 
itors. It  is  the  duty  of  the  assignee,  in  the  performance  of  his  trust, 
to  defend  this  property  against  all  unjust,  adverse  claims.  He  takes 
the  property  not  as  a  purchaser,  but  subject  to  all  rights  and  equities 
subsisting  against  it  in  favor  of  third  parties,  and  in  that  s^nse  he  is 
said  to  succeed  only  to  the  rights  of  his  assignor.  If  the  mortgage 
in  question  was  in  fact  given  to  secure  an  actual  indebtedness,  so 
that,  as  between  the  mortgagee  and  mortgagor,  it  is  valid  and  bind- 
ing, then  the  assignee  could  not  defend  against  it,  on  the  ground  that 
it  was  for  any  reason  invalid  against  creditors.  The  right  of  cred- 
itors to  attack  a  mortgage  as  fraudulent,  growing  out  of  equities  ex- 
isting in  their  behalf,  does  not  pass  to  the  assignee,  in  the  absence 
of  statutory  provisions  to  that  effect,  and  none  such  are  found  in  the 
statutes  of  Iowa.  In  the  present  case,  the  right  of  the  assignee  to 
defend  against  a  foreclosure  of  the  mortgage  is  not  based  upon  a 
transfer  of  the  rights  and  equities  of  the  creditors,  but  upon  the  fact 
that  the  title  of  the  property  has  been  vested  in  him  in  trust  for  the 
•creditors,  and  that,  having  accepted  the  trust,  he  is  charged  with  the 
duty  of  protecting  the  property  against  all  fraudulent  claims. 

As  is  said  by  the  supreme  court  in  Clements  v.  Moore,  6  Wall. 


"The  cardinal  principal  in  all  such  cases  is  that  the  property  of  the  debtor 
shall  not  be  diverted  from  the  payment  of  his  debts,  to  the  injury  of  bis  cred- 
itors, by  means  of  fraud." 

Should  it  be  held,  in  the  present  case,  that  the  assignee  cannot  de- 
feat the  enforcement  of  the  mortgage  against  the  realty,  the  title  of 
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which  is  in  the  assignee,  by  showing  that  the  mortgage  is  a  mere 
sham,  given  without  consideration,  and  in  fraud  of  creditors,  then, 
•  indeed,  the  property  would  be  most  effectually  diverted  from  the  pay- 

ment of  the  just  debts  due  creditors,  and  the  court  would  be  enabling 
the  wrong-doer  to  reap  the  benefit  of  his  fraud.  Reasoning  which 
leads  to  such  a  result  must  be  essentially  wrong,  involving  the  mis- 
application of  principles  intended  to  defeat  fraud  in  such  a  way  as 
to  make  them  the  means  of  accomplishing  that  which  it  is  their  very 
purpose  to  defeat. 

The  demurrer  to  the  cross-bill  is  therefore  overruled. 


Tbaoet  v.  Town  of  Phelps. 


{Circuit  Court,  N.  D.  New  York.    January  7, 1885.) 

1.  Municipal  Bonds  —  Fraudulent  Issue  — Bona  Fide  Holder— Bubden  of 

Proof. 

When  it  appears  that  municipal  bonds  were  fraudulently  issued,  the  burden 
is  cast  on  the  holder  to  show  that  he  is  a  holder  in  good  faith,  and  for  value. 

2.  (Same — Credibility  of  Witness — Province  of  Jury. 

The  jury  are  at  liberty  to  reject  the  testimony  of  a  witness  as  incredible,  al- 
though he  is  not  impeached  or  contradicted  by  direct  evidence  where  there  is 
some  intrinsic  improbability  in  his  narrative,  and  he  has  shown  himself  un- 
worthy of  credit  by  his  attempt  to  falsify  a  collateral  transaction  involved  in 
the  suit. 

3.  Same— IjTEW  Trial  Refused. 

Upon  the  evidence  in  this  case,  held,  that  the  court  properly  submitted  the 
question  as  to  whether  plaintiff  was  a  bona  fide  holder  of  the  municipal  bonds 
in  suit  to  the  jury  as  one  of  fact,  and  that  their  verdict  was  sustained  by  the 
evidence,  and  that  a  new  trial  should  not  be  granted. 

Motion  for  New  Trial. 

Edward  B.  Thomas,  for  plaintiff. 

Comstock  <t  Bennett,  (H.  V.  Rowland,  of  counsel,)  for  defendant. 

Wallace,  J.  The  plaintiff  contends  that  Post  was  a  bona  fide  holder 
of  the  bonds  in  suit,  and  the  plaintiff,  who  acquired  title  from  him, 
Was  entitled  to  stand  on  Post's  title,  notwithstanding  the  bonds  were 
illegally  created  by  persons  who  assumed  authority  to  represent  the 
defendant.  When  it  appeared  that  the.  bonds  were  issued  in  fraud 
of  the  rights  of  the  defendant,  the  burden  was  cast  upon  the  plaintiff 
to  show  that  he  was  a  holder  in  good  faith,  and  for  value.  Bailey  v. 
Town  of  Lansing,  13  Blatchf.  424.  He  attempted  to  do  this  by  show- 
ing that  Post  was  such  a  purchaser.  Post  was  produced  as  a  witness 
for  the  plaintiff,  and  testified  that  he  took  $6,000  in  amount  of  the 
bonds,  as  collateral  to  a  loan  of  $2,000,  made  to  one  Davis  at  the 
time,  and  without  any  information  of  the  invalidity  of  the  bonds.  He 
was  a  banker,  and  made  inquiries  about  the  bonds  of  other  bankers 
before  taking  them.    It  appears  that  two  days  later  he  wrote  to  the 
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financial  officer  of  the  defendant  asking  information  if  the  bonds  were 
good  and  all  right.  And,  after  he  was  informed  the  bonds  wei*e  in 
litigation,  he  took  $5,500  more  of  the  bonds,  and  thereafter  surren- 
dered $3,000  of  those  he  took  on  the  earlier  occasion.  He  testified  to 
a  subsequent  sale  of  all  the  bonds  to  the  plaintiff  in  this  suit,  which 
was  obviously  a  merely  colorable  sale,  although  he  represented  it  as 
a  regular  business  transaction.  Davis  was  not  produced  as  a  wit- 
ness, nor  were  any  of  the  parties  produced  of  whom,  according  to 
Post's  testimony,  he  made  inquiries  before  taking  the  bonds.  The 
bona  fides  of  his  acquisition  of  the  bonds  was  left  to  rest  on  his  un- 
supported testimony. 

Upon  this  case  the  court  refused  to  rule,  as  matter  of  law,  that  Post 
was  a  bona  fide  purchaser  of  the  bonds,  and  left  the  question  as  one 
of  fact  to  the  jury.  This  was  not  error,  because  the  jury  were  at 
liberty  utterly  to  reject  his  testimony  as  incredible,  although  he  was 
not  impeached  or  contradicted  by  direct  evidence.  It  was  enough  to 
authorize  the  jury  to  do  this,  that  there  was  some  intrinsic  improba- 
bility in  Post's  narrative,  and  he  had  shown  himself  unworthy  of 
credit  by  his  attempt  to  falsify  the  transaction  respecting  the  sale  of 
the  bonds  made  by  him  to  the  plaintiff.  Harding  v.  Brooks,  5  Pick. 
245;  EUvood  v.  W.  U.  Tel.  Co.  45  N.  Y.  549;  Kavanagh  v.  Wilson, 
70  N.  Y.  177;  Gildersleeve  v.  Landon,  73  N.  Y.  609;  Koehler  v.  Ad- 
ler,  78  N.  Y.  287. 

The  motion  for  a  new  trial  is  denied. 


Good  Hope  Co.  v.  Railway  Barb  Fencing  Co. 


Practice— Service  on  Foreign  Corporation— Rev.  St.  i  739. 

A  foreign  corporation  is  not  "found  "  within  a  district,  within  the  meaning 
of  section  739  of  the  Revised  Statutes,  for  the  service  of  process,  when  its  presi- 
dent comes  temporarily  into  such  district  upon  the  business  of  the  corporation, 
such  corporation  having  no  office  or  place  of  business  therein,  and  not  having 
transacted  any  business  therein,  except  that  which  the  president  came  to  settle. 

At  Law. 

Martin  &  Smith,  for  plaintiff. 

MacFarland,  Reynolds  dt  Harrison,  for  defendant. 

Wallace,  J.  The  question  raised  by  this  motion  is  whether  juris- 
diction is  acquired  in  an  action  brought  against  a  foreign  corporation, 
by  the  service  of  process  on  its  president  while  in  this  district,  al- 
though the  corporation  has  no  office  or  place  of  business  within  this 
state,  and  is  not  engaged  in  business  here,  except  that  it  has  made 
occasionally  a  purchase  of  goods  by  sending  an  agent  here  for  that 
purpose.    Its  president  came  here,  to  adjust  a  controversy  between 
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it  and,  the  plaintiff  growing  oat  of  such  a  purchase,  and  was  then 
served  with  the  summons  in  this  action.  Stated  in  another  form  the 
question  is  whether  a  foreign  corporation  is  "found"  here,  within  the 
meaning  of  section  739,  Rev.  St.,  for  the  service  of  process,  when  its 
president  is  temporarily  here  upon  the  business  of  the  corporation. 
Jurisdiction  of  the  person  is  acquired  by  the  courts  of  the  United 
States  only  when  the  party  sued  is  an  inhabitant  of  or  found  within 
the  district  where  the  writ  is  served;  and  the  laws  of  the  state  can 
neither  extend,  nor  restrict  the  conditions  upon  which  jurisdiction 
depends. 

It  was  iqtimated  in  Merchants'  Manufg  Co.  v.  Grand  Trunk  By. 
Co.  13  Fed.  Hep.  358,  that  a  commercial  corporation  may  be  deemed 
constructively  present,  for  the  service  of  process  upon  it,  outside  the 
state  of  its  incorporation,  wherever  it  has  property  and  carries  on  its 
operations  by  its  agents;  but  the  point  was  not  decided  because  it  was 
not  necessary  to  decide  it  in  that  case.  Some  of  the  authorities  upon 
the  subject  are  cited  in  the  opinion  in  that  case.  When  a  corpora- 
tion has  so  far  identified  itself  with  a  locality  beyond  the  state  of  its 
creation  and  domicile  as  to  be  found  there  for  practical  business  pur- 
poses, it  is  reasonable  to  treat  it  as  there  also  to  respond  to  its  obli- 
gations when  called  upon  to  do  so  in  the  courts  of  that  locality.  Ac- 
cordingly, the  tendency  of  later  judicial  opinion  is  in  favor  of  relaxing 
the  strictness  of  the  former  rule  that  process  against  a  corporation 
must  be  served  on  its  head  or  principal  officer  within  the  jurisdiction 
of  the  sovereignty  where  this  artificial  body  resides.  The  inconven- 
ience and  practical  injustice  of  permitting  corporations  to  invoke  the 
comity  of  a  foreign  state,  for  the  exercise  of  their  franchises  and  the 
transaction  of  their  business,  and  at  the  same  time  to  obtain  exemp- 
tion from  suit,  have  been  met  by  legislative  enactments  in  many 
states  authorizing  the  service  of  process,  in  such  cases,  upon  the 
agents  of  the  corporations.  The  judgments  obtained  in  suits  thus 
commenced  by  service  upon  such  agents,  pursuant  to  the  laws  of  the 
state,  are  valid  everywhere,  provided  the  corporation  was  engaged  in 
business  in  the  state,  and  service  was  made  upon  an  agent  there,  ac- 
tually representing  the  corporation  at  the  time. 

The  Code  of  Civil  Procedure  of  this  state  provides  that  an  action 
may  be  commenced  against  a  foreign  corporation  by  delivering  a  copy 
of  the  summons  to  the  president,  secretary,  or  treasurer  thereof. 
Section  432.  As  construed  by  the  highest  court  of  the  state,  this 
statute  permits  effectual  service  to  be  made,  although  the  officer  served 
is  not  here  in  his  official  capacity,  or  in  the  business  of  the  corpo- 
ration. Pope  v.  Terre  Haute  Car  Co.  87  N.  Y.  137.  Such  a  law  was 
characterized  in  Moulin  v.  Trenton  Ins.  Co.  24  N.  J.  Law,  222,  224, 
as  "so  contrary  to  natural  justice  and  to  the  principles  of  interna- 
tional law,  that  the  courts  of  other  states  ought  not  to  sanction  it* 

It  is  quite  clear  that  service  of  process  upon  an  agent' of  a  foreign 
corporation  while  merely  casually  present  in  the  state  is  not  equiv- 
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alent  to  a  personal  service  upon  an  individual  in  conferring  jurisdic- 
tion upon  a  court  to  render  a  personal  judgment ;  and  such  a  judg- 
ment would  be  treated  as  void  for  want  of  jurisdiction  by  other 
tribunals  than  those  of  the  state  where  it  was  obtained.  The  au- 
thorities may  be  found  in  the  note  to  section  522,  Mor.  Priv.  Corp. 
The  subject  has  recently  been  considered  by  the  supreme  court  of  the 
the  United  States  in  St.  Clair  v.  Cox,  106  U.  S.  350,  S.  C.  1  Sup.  Ct. 
Eep.  354,  and  Mr.  Justice  Field,  speaking  for  the  court,  said : 

"  We  are  of  opinion  that,  when  service  is  made  within  the  state  upon  an 
agent  of  a  foreign  corporation,  it  is  essential,  in  order  to  support  the  juris- 
diction of  the  court  to  render  a  personal  judgment,  that  it  should  appear  some- 
where in  the  record  that  the  corporation  was  engaged  in  busines  in  the  state." 

A  corporation  ought  not  to  be  deemed  "found"  within  the  meaning 
of  section  739,  unless  it  is  so  far  constructively  present  at  the  place 
where  its  agent  is  served  with  process  that  a  judgment  against  it 
would  be  respected  everywhere  and  be  given  full  force  and  efficacy 
in  other  jurisdictions.  Where  a  corporation  is  not  engaged  in  busi- 
ness in  this  state  there  is  no  room  for  implying  its  consent  to  come 
here  to  litigate  with  a  citizen  of  this  state  or  of  a  foreign  state. 
In  this  case  the  president  of  the  defendant  was  here  in  his  repre- 
sentative character,  but  the  corporation  had  never  been  practically 
engaged  in  business  here.  It  had  made  purchases  here  occasionally, 
but  it  could  have  made  them  by  correspondence  as  well  as  by  the  pres- 
ence of  its  agents  here.  If  the  purchases  had  been  made  by  corre- 
spondence it  could  be  as  logically  urged  that  the  corporation  was  en- 
gaged in  business  here  as  it  can  be  now.  Instead  of  writing,  its  agent 
came  here  in  person.  As  it  has  never  kept  an  office  here,  or,  carried 
on  any  part  of  its  business  operations  here,  or  been  engaged  in  any 
business  here,  which  required  it  to  invoke  the  comity  of  the  laws  of 
the  state,  it  was  not  "found"  here  for  the  purpose  of  being  sued. 
The  motion  to  vacate  the  service  of  the  process  is  granted. 


Frerichs  v.  Coster. 

(Circuit  Court,  S.  D.  New  York.   January  10,  1885.; 

1.  Internal  Revenue— Seizure  op  Property— Rev.  St.  ♦  989— Certificate  of 
Probable  Cause. 

The  court  is  not  justified  in  granting  a  certificate  pursuant  to  He  v.  St.  $  989, 
that  a  collector  of  internal  revenue,  who  seized  the  property  of  the  plaintiff 
upon  the  pretense  that  he  was  unlawfully  carrying  on  the  business  of  a  distiller, 
"  acted  under  the  direction  of  the  secretary  of  the  treasury,  or  other  proper 
officer  of  the  government,"  when  it  appears  that  he  acted  pursuant  to  the  re- 
quest of  a  revenue  agent  who  was  instructed  to  make  the  request  by  the  chief 
clerk  of  a  supervisor. 
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2.  Same— Power  op  Circuit  Court— Refusal  of  Certificate 
Court  under  Rev.  8t.  §  970. 

Where  the  district  court,  in  the  original  proceedings,  has  refused  to  grant  a 
certificate  of  reasonable  cause,  under  Rev.  St.  {  970,  the  circuit  court  cannot 
certify  "  that  there  was  probable  cause  for  the  act  done  by  the  collector,"  un- 
der section  989. 

In  May,  1876,  the  defendant,  then  collector  of  internal  revenue, 
seized  the  property  of  the  plaintiff  upon  the  pretense  that  he  was 
unlawfully  carrying  on  the  business  of  a  distiller.  This  issue  was 
tried  and  resulted  in  a  verdict  for  the  plaintiff.  The  collector  asked 
for  a  certificate  of  reasonable  cause,  under  section  970,  Rev.  St.,  which 
was  refused  by  the  court.  U.  S.  v.  Frerichs,  16  Blatchf .  547 ;  S.  C. 
}06  U.  S.  160;  S.  C.  1  Sup.  Ct.  Rep.  169.  The  present  action  tore- 
cover  damages  was  then  commenced  against  the  collector  personally. 
The  case  was  tried  at  the  December  circuit  and  resulted  in  a  verdict 
for  the  plaintiff. 

H.  E.  Davies,  for  the  motion. 

Edward  Salomon  and  Elihu  Root,  U.  S.  Atty.,  opposed. 

Coxe,  J.  The  court  is  asked  to  grant  a  certificate,  pursuant  to  sec- 
tion 989,  Rev.  St.,  that  the  defendant  "acted  under  the  directions  of 
the  secretary  of  the  treasury,  or  other  proper  officer  of  the  govern- 
ment." The  motion  is  founded  upon  the  evidence  of  Edward  McLeer, 
who  testified  in  substance,  as  follows: 

"In  May,  1876,  1  was  a  revenue  agent  attached  to  the  office  of  the  super- 
visor of  New  York.  I  had  examined  the  plaintiff's  distillery  and  reported  the 
result  to  the  chief  clerk  of  the  supervisor,  who  was  acting  in  the  latter's  ab- 
sence. I  was  instructed  by  him  to  request  the  defendant  to  make  the  seizure 
of  plaintiff's  distillery.  Subsequently  I  went  to  defendant's  office,  and,  the 
defendant  not  being  there,  made  the  request  of  his  deputy." 

Do  these  facts  present  the  case  contemplated  by  the  statute  re- 
ferred to?  It  is  thought  not.  The  construction  of  this  testimony 
most  favorable  to  the  defendant  is  that  he  acted  pursuant  to  the  re- 
quest of  a  revenue  agent,  who  was  instructed  to  make  the  request  by 
the  chief  clerk  of  a  supervisor.  The  plain  intent  of  the  statute,  in 
my  judgment,  is  that  the  direction  to  the  collector  shall  shield  him 
only  when  given  by  some  officer  of  the  government  who  has  the  un- 
doubted authority  to  direct.  Unless  the  collector  is  under  some  ob- 
ligation to  heed  the  instructions,  he  is  not  protected.  The  defendant 
here  was  not  required  to  perform  the  unlawful  act  complained  of  be- 
cause of  any  request  or  demand  disclosed  by  this  testimony.  Neither 
the  revenue  agent  nor  the  chief  clerk  stood  in  such  a  relation  to  him 
that  he  could  be  protected  by  following  their  instructions  or  censured 
for  refusing  so  to  do. 

Upon  the  case  presented  the  defendant  has  not  succeeded  in  show- 
ing that  he  acted  under  the  directions  of  a  "proper  officer  of  the  gov- 
ernment." I  do  not  mean  to  intimate  that  a  revenue  agent  may  not, 
in  certain  circumstances,  be  such  an  officer.  He  may  receive  from 
his  chief,  instructions,  general  or  special,  clothing  him  with  the  most 
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extensive  powers.  There'  is,  however,  no  question  of  this  character 
now  before  the  court. 

In  a  supplemental  brief  submitted  for  the  defendant,  the  proposi- 
tion is  advanced,  that  notwithstanding  the  refusal  of  the  district  court 
in  the  original  proceedings  to  grant  a  certificate  of  "reasonable  cause," 
under  section  970,  Rev.  St.,  this  court  may  now  certify  "that  there 
was  probable  cause  for  the  act  done  by  the  collector,"  under  section 
989.  There  is  very  serious  doubt  whether  this  position  can  be  sus- 
tained. To  assert  that  there  is  probable  cause  for  an  act  which 
is  without  reasonable  cause  certainly  seems  paradoxical.  If  the  act 
is  illegal,  irrational  and  unjust;  if  there  is  no  cause  for  it  dictated 
by  reason ;  no  cause  of  sufficient  importance  to  satisfy  a  reasonable 
man,  it  can  hardly  be  maintained  that  a  person  guilty  of  such  an  act 
has  probable  cause  for  what  he  does..  To  hold  otherwise  would  lead 
the  court  to  the  illogical  conclusion  that  a  seizure  made  without  rea- 
sonable cause,  may  yet  be  a  seizure  the  justice  of  whioh  is  suscep- 
tible of  proof,  a  seizure  having  a  preponderance  of  argument  in  its 
favor,  a  seizure  "supported  by  evidence  which  inclines  the  mind  to 
belief."  It  is  thought  that  a  result  favorable  to  the  defendant's  theory 
in  this  regard,  can  be  reached  only  by  a  process  of  reasoning  so  at- 
tenuated, that  a  distinction,  if  discovered,  would  in  all  probability  be 
too  infinitesimal  for  practical  application.  But,  even  conceding  that 
the  action  of  the  district  court  is  not  conclusive,  it  is  sufficient  upon 
this  branch  of  the  motion  to  say  that  there  is  nothing  of  whioh  to 
predicate  a  certificate  of  probable  cause,  there  is  no  evidence,  prop- 
erly before  the  court,  bearing  upon  this  question  in  any  appreciable 
degree.  For  these  reasons  I  am  constrained  reluctantly  to  refuse  the 
certificate.' 


Capias  ad  Respondendum  —  Illinois— Constitution  and  Statute— Guaranty 
Company — Aukest  op  Defaulting  Employe— Bail. 

A  guaranty  company  that  issues  a  policy  to  a  foreign  corporation,  guaran- 
tying it  against  loss  by  reason  of  the  dishonesty  or  want  of  fidelity  on  the  part  of 
an  agent  employed  by  it  in  the  state  of  Illinois,  who  has  also  given  the  em- 
ploying corporation  a  stipulation  that  he  will  save  it  •harmless  against  any  loss 
sustained  by  reason  of  the  policy,  in  the  event  of  embezzlement  by  such  em- 
ploye from  the  employing  corporation,  and  payment  by  it  of  the  loss  thus  sus- 
tained, as  stipulated  in  the  policy,  is  entitled,  on  affidavit  showing  such  facts, 
to  the  issue  of  a  capias  ad  respondendum  against  the  employe,  and  he  will  not  be 
entitled  to  discharge  on  common  bail. 

On  Motion  to  Quash. 

Frank  H.  Collier,  for  London  Guaranty. &  Accident  Company.  . 
Abbott,  Oliver  &  Showalter,  for  Geddes. 


London  Guaranty  &  Accident  Co.  v.  Geddes. 
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Blodqett,  J.  This  is  a  motion  to  quash  the  capias  and  discharge 
on  common  bail,  upon  the  ground  that  the  affidavit  filed  does  not  show 
a  case  which  authorizes  the  issue  of  a  capias.  The  facts  set  oat  in 
the  affidavit  are  briefly  these :  The  plaintiff  is  a  corporation  created 
in  EDgland,  with  authority  to  insure  employers  against  loss  by  rea- 
son of  the  want  of  integrity,  fidelity,  or  misconduct  of  employes.  It 
is  stated  in  the  affidavit  that  the  defendant  was  an  employe  of  the 
Grand  Trunk  Railway  Company  as  iiieir  outside  ticket  agent  at  Orella, 
province  of  Ontario;  that,  at  the  request  of  the  defendant,  the  plain- 
tiff  issued  to  the  Grand  Trunk  Bail  way  Company  its  policy,  wherein 
it  guarantied  the  railway  company  against  any  losses  it  might  sus- 
tain by  reason  of  the  want  of  fidelity  or  honesty  of  the  defendant, 
as  such  employe  of  the  railway  company,  to  the  extent  of  $800 ;  that 
before  the  issue  of  this  policy  the  defendant  signed  a  written  agree- 
ment by  which  he  stipulated  that  he  would  himself  save  the  plaintiff 
harmless  against  any  loss  plaintiff  might  sustain  by  reason  of  the 
policy ;  and  also  that  any  account  stated  by  the  general  accounting 
officer  or  auditor  of  the  railroad  company  should  be  conclusive  against 
the  defendant  as  to  the  amount  of  any  defalcation  of  defendant  that 
the  plaintiff  might  be  compelled  to  pay.  The  affidavit  further  states 
that  the  defendant,  after  the  -issue  of  this  policy,  embezzled  money 
to  the  amount  of  $546,  whioh  came  into  his  hands  as  such  agent  and 
employe  of  the  Grand  Trunk  Railway  Company,  and  that  the  plain- 
tiff paid  the  same,  and  now  seeks  to  recover,  or  is  about  to  bring  a 
suit  to  recover,  that  amount  from  the  defendant. 

The  only  question  raised  is  whether  this  shows  such  a  case  of  fraud 
as  justifies  the  issue  of  a  capias.  It  is  very  clear  there  would  be  no 
liability  for  the  amount  claimed  in  this  case  but  for  thei  embezzle- 
ment of  the  defendant  as  charged.  If  this  defendant  had  faithfully 
and  honestly  performed  his  duty  to  the  railway  company,  the  plain- 
tiff would  have  had  no  cause  of  action  against  him ;  and  I  take  it 
there  can  be  no  legal  difference  in  the  relation  which  this  guaranty 
company  sustains  to  the  defendant,  and  the  relation  which  a  surety 
on  his  bond  would  have  sustained.  If  he  had  asked  a  person  to  be- 
come surety  on  his  bond,  and  then  embezzled  the  money  of  his  em- 
ployer, and  the  surety  had  been  compelled  to  pay  it,  it  would  not  lie  in 
the  mouth  of  the  defendant  to  say  that  the  liability  to  the  surety  did 
not  arise  out  of  a  fraud.  I  find  no  special  authority  on  this  question. 
This  class  of  contracts  is  new,  and  I  do  not  find  that  they  have  been 
very  much  before  the  courts  as  yet ;  but  it  seems  to  me  so  clear  there 
is  hardly  room  for  a  doubt  that  there  would  have  been  no  right  of 
action  but  for  the  fraud  of  the  defendant,  and  it  seems  to  me  his 
surety  should  have  the  same  remedy  as  the  original  employer  would 
have.  The  surety  stands  in  the  shoes  of  the  employer,  and  has  a 
right  to  be  subrogated  to  all  the  rights  of  the  employer  in  the  pros- 
ecution of  dishonest  employes. 

The  case  is  largely  analogous  to  the  very  numerous  class  of  caset 
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that  ocour  in  oar  admiralty  courts,  where  insurance  companies  are 
subrogated  to  the  place  of  the  insured  in  oases  of  fraud  or  negligence 
on  the  part  of  other  parties,  whereby  losses  occur  to  ships  for  which 
an  insurance  company  is  liable  and  compelled  to  pay  under  its  pol- 
icies. Further  than  that,  it  seems  to  me  there  is  a  principle  of  pub- 
lic interest  involved  in  this  question  that  should  entitle  this  plaintiff 
to  all  the  remedies  that  the  omployer  would  have.  We  all  know  that 
in  cases  of  large  corporations,  whose  sole  business  it  is  to  make, 
handle,  and  disburse  money  for  the  benefit  of  their  stockholders,  or  par- 
ties interested  in  their  earnings,  if  they  get  their  money  from  the  sure- 
ties of  their  dishonest  employes,  they  will  not  prosecute  the  employe 
either  civilly  or  criminally.  They  will  simply  stand  on  their  bond, 
and,  if  they  get  the  money  from  the  surety,  they  leave  the  punish- 
ment of  the  dishonest  servant  to  the  man  who  has  suffered,  rather 
than  spend  their  money  in  prosecutions  which  either  directly  or  in- 
directly may  punish  the  wrong-doer ;  and  inasmuch  as  we  know  that 
it  is  almost  the  universal  custom  for  bankers,  railroad  companies,  and 
all  large  corporations,  employing  numerous  agents  and  servants,  who 
handle  their  funds  in  one  capacity  or  another,  to  exact  a  bond,  whether 
it  may  be  such  a  policy  as  this  or  the  ordinary  bond,  it  seems  to  me 
the  common  dictates  of  public  policy  should  give  to  the  sureties  of 
such  employes  the  same  remedy  that  the  defrauded  employer  would 
have.  The  constitution  and  statutes  of  Illinois  authorize  the  issue 
of  a  capias  ad  respondendum  upon  the  filing  of  an  affidavit  showing 
that  the  defendant  "fraudulently  contracted  the  debt  or  incurred  the 
obligation"  respecting  which  the  suit  is  brought,  and  there  seems  to 
me  no  room  for  question,  as  the  record  now  stands,  that  defendant 
fraudulently  incurred  the  obligation  he  is  now  under  to  make  good 
this  defalcation  to  the  plaintiff.  The  motion  to  discharge  on  com- 
mon bail  is  overruled. 


Obminai,  Law — Illegal  Pkkbiou  Fees—Rev.  St.  {  5485. 

A  prosecution  for  a  violation  of  Kev.  St.  $  5485,  in  demanding  and  receiving 
a  greater  compensation  for  services  in  procuring  a  pension  than  is  allowed  by 
law,  cannot  be  maintained  for  any  offense  committed  prior  to  July  4, 1884. 

On  Demurrer  to  Information. 

Defendant  was  prosecuted  by  information  of  the  district  attorney 
for  a  violation  of  Rev.  St.  §  5485,  in  demanding  and  receiving  a 
greater  compensation  for  his  services  and  instrumentality  in  prose- 
cuting certain  claims  for  pensions  than  was  allowed  by  law.  Defend- 
ant demurred  upon  the  ground  that  the  law  fixing  the  compensation 
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for  such  services  had  been  repealed,  and  hence  that  there  could  be  no 

conviction. 

5.  M.  Cutcheon,  Dist.  Atty.,  and  J.  W.  Finney,  Asst.  Dist.  Atty., 
for  the  United  States. 

C.  D.  Long  and  John  Atkinson,  for  defendant. 

Brown,  J.  A  clear  comprehension  of  the  question  raised  by  this 
demurrer  requires  a  careful  examination  and  analysis  of  the  several 
statutes  upon  the  subject  of  compensation  to  pension  agents  enacted 
at  different  times  within  the  past  12  years.  The  information  charges 
the  defendant  with  a  violation  of  section  5485,  which  reads  as  follows: 

"Sec.  5485.  No  agent  or  attorney,  or  any  other  person  instrumental  in  pros- 
ecuting any  claim  for  pension  or  bounty  land,  who  shall  directly  or  indirectly 
contract  for,  demand,  or  receive  or  retain  any  greater  compensation  for  his 
services,  or  instrumentality  in  prosecuting  a  claim  for  pension  or  bounty  land, 
than  is  provided  in  the  title  pertaining  to  pensions,  or  who  shall  wrongfully 
withhold  from  a  pensioner  or  claimant  the  whole  or  any  part  of  the  pension 
or  claim  allowed  and  due  such  pensioner  or  claimant,  or  the  land-warrant  is- 
sued to  any  such  claimant,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and, 
upon  conviction  thereof,  shall  for  every  such  offense  be  fined,"  etc. 

This  section  is  evidently  incomplete,  since  it  is  only  by  reference  to 
"the  title  pertaining  to  pensions"  that  it  is  possible  to  know  the  com- 
pensation which  the  agent  is  entitled  to  receive.  Turning  to  title  57, 
"Pensions,"  we  find  the  following  section : 

"Sec.  4785.  No  agent  or  attorney,  or  any  other  person,  shall  demand  or 
receive  any  other  compensation  for  his  services,  in  prosecuting  a  claim  for 
pension  or  bounty  land,  than  such  as  the  commissioner  of  pensions  shall  di- 
rect to  be  paid  to  him,  not  exceeding  twenty-five  dollars." 

Construing  this  in  connection  with  the  former  section,  it  is  appar- 
ent that  an  information  charging  an  agent  with  receiving  more  than 
the  amount  allowed  by  the  commissioner  of  pensions,  or  with  more 
than  $25,  would  be  good.  But  in  1878  congress  repealed  section  4785, 
and  provided  that  it  should  be  "unlawful  for  any  attorney,  agent,  or 
other  person  to  demand  or  receive  for  his  service,  in  a  pension  case, 
a  greater  sum  than  ten  dollars."  20  St.  at  Large,  243,  (Sapp.  Rev.  St. 
386.)  This  repeal  of  seotion  4785  left  section  5485  as  imperfect  a 
foundation  for  criminal  prosecution  as  it  would  have  been  had  section 
4785  never  been  enacted,  since  "the  title  pertaining  to  pensions,"  in 
so  far  as  it  affected  the  amount  which  the  pension  agent  was  entitled 
to  receive,  was  obliterated.  Hence  it  was  held  by  the  circuit  judge 
of  this  circuit,  (I  think  correctly,)  in  U.  S.  v.  Mason,  8  Fed.  Rep.  412, 
that  no  prosecution  could  be  sustained  for  overcharges  made  subse- 
quent to  the  act  of  1878;  in  other  words,  that  the  act  of  1878  could 
not  stand  in  the  place  of  section  4785  in  "the  title  pertaining  to  pen- 
sions," for  the  purpose  of  a  criminal  prosecution.  It  is  true  that  in 
U.  S.  v.  Dowdcll,  8  Fed.  Rep.  881,  the  learned  judge  for  the  district  of 
Indiana  held  that  the  statute  of  1878  might  be  enforced  as  a  substi- 
tute for  section  4785,  and  that  the  words,  "than  is  provided  in  the 
title  pertaining  to  pensions,"  should  be  construed  as  if  they  read, 
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"than  is  provided  by  law;"  but,  to  remove  all  doubt  upon  the  sub- 
ject, congress,  in  1881,  declared,  in  a  general  appropriation  bill,  that 
"the  provisions  of  section  5485  of  the  Be  vised  Statutes  shall  be  ap- 
plicable to  any  person  who  shall  violate  the  provisions  of  the  act  en- 
titled "An  act  relating  to  claim  agents  and  attorneys  in  pension 
cases,  approved  July  20,  1878,"  (Supp.  Rev.  St.  par.  2,  p.  602.)  Un- 
der the  law  as  thus  amended,  frequent  prosecutions  took  place,  and 
convictions  were  sustained. 

But  in  the  general  appropriation  bill  of  July  4, 1884,  §  1,  congress 
repealed  the  act  of  1878,  with  a  proviso  "that  the  rights  of  parties 
shall  not  be  abridged  or  affected  as  to  contracts  in  pending  cases, 
as  provided  for  in  said  act ;  but  such  contracts  shall  be  deemed  to 
be  and  remain  in  full  force  and  virtue,  and  shall  be  recognized  as 
contemplated  by  said  act."  This  provision  saved  the  rights  of  par- 
ties to  contracts  under  the  statute  of  1878,  and  declared  such  con- 
tracts in  full  force ;  but  there  was  no  saving  of  the  right  to  prosecute 
criminally  for  taking  greater  compensation  than  had  been  allowed 
under  this  act,  nor  even  of  prosecutions  already  begun.  Section  5485 
was  left  as  incomplete  and  inoperative  as  it  had  been  before  the  act 
of  1881  was  passed.  It  is  true  that  this  case  differs  from  that  of  U. 
S.  v.  Mason,  8  Fed.  Rep.  412,  in  the  fact  that  the  offense  was  com- 
mitted after  the  act  of  1881  was  passed,  and  liefore  the  repealing  act 
of  1884;  but  I  understand  the  law  to  be  well  Settled  that  a  penal 
statute  cannot  be  enforced  after  it  has  been  repealed,  though  the  of- 
fense has  been  committed  before  such  repeal,  unless  there  be  a  sav- 
ing clause  reserving  a  right  of  prosecution,  (Anon.  1  Wash.  84;  U. 
S.  v.  The  Helen,  6  Cranch,  203;)  and  even  if  the  act  be  repealed  after 
conviction,  judgment  will  be  arrested.  Yea  ton  v.  U.  S.  5  Cranch,  281; 
U.  S.  v.  Preston,  3  Pet.  57;  Com.  v.  Marshall,  11  Pick.  350;  Com. 
v.  Kimball,  21  Pick.  373;  Butler  v.  Palmer,  1  Hill,  324.  In  this  in- 
stance the  act  imposing'  the  punishment  (section  5485)  is  still  in 
force,  but  the  act  defining"  the  'offense  has  been  repealed.  In  the 
case  of  Hartung  v.  People,  22  N.  Y.  95,  the  prisoner  was  convicted 
of  murder.  After  conviction  the  legislature  passed  an  aot  repealing 
the  punishment  of  death  on  convictions  of  crime,  without  any  saving 
in  respect  to  offenses  already  committed.  The  cases  are  all  reviewed, 
and  it  was  held  that  the  prisoner  could  not  be  executed.  This  case 
is  the  converse  of  that,  but  the  result  is  the  same  in  either  case.  To 
use  the  language  of  Mr.  Justice  Tindal  in  Key  v.  Goodwin,  4  Moore 
&  P.  341 :  "The  repeal  of  a  statute  obliterates  it  as  completely  from 
the  records  of  parliament  as  though  it  had  never  been  passed."  Of 
the  same  purport  is  the  remark  of  Lord  Tenterden  in  Surtees  v.  El- 
lison, 9  Barn.  &  C.  750.  Applying  this  test  to  the  act  under  consid- 
eration, it  is  quite  clear  that  without  section  4785,  or  the  substituted 
act  of  1878,  there  could  be  no  prosecution  for  a  violation  of  section 
5485.  The  demurrer  must  be  sustained  and  the  defendant  dis- 
charged. 
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United  States  v.  Walsh. 
[Circuit  Court,  D.  Mauac/iutetts.   December  11, 1884.) 

1.  Perjurt— Indictment  —  Declaration  of  Intention  to  Become  a  Citizen 

of  United  States— Revs  St.  4  5396. 

An  indictment  for  perjury  alleged  to  have  been  committed  by  the  respond- 
ent in  his  declaration  of  intention  to  become  a  citizen  of  the  United  States, 
under  Rev.  St.  $  5395,  need  not  set  forth  the  declaration. 

2.  Same— Construction  of  Rev.  St.  4  5396. 

Section  5396  of  the  Revised  Statutes  does  not  require  that  when  the  false 
swearing  is  to  a  written  instrument,  it  should  be  so  stated,  or  that,  when  tbe 
court  before  whom  the  perjury  was  committed  was  properly,  distinctly,  and 
correctly  set  forth,  the  person  holding  the  court  should  be  named.  The  word 
"and"  in  section  5396  should  be  construed  "or." 

3.  Same— Oath— By  Wiiom  Administered. 

Where  the  indictment  distinctly  states  that  the  application  ot  reaponaem  10 
become  a  citizen  was  before  '« the  district  court  of  the  «»aid  United  States  then 
and  there  holden  for  the  said  district  of  Massachusetts,"  and  that  the  said  re- 
spondent "did  then  and  there,  in  the  said  matter  and  proceeding,  knowingly 
swear  falsely  and  make  oath  before  said  eourt,"  it  is  a  sufficient  designation  of 
the  court,  and  a  distinct  averment  that  the  oath  was  made  before  it. 

4.  Same— Form  of  Oath. 

Section  5396  of  the  Revised  Statutes  does  not  require  the  indictment  to  show 
what  oath  was  taken,  but "  the  substance  of  the  offense  charged,"  "  with  proper 
averments  to  falsify  the  matter  wherein  the  perjury  is  assigned." 
6.  Aliens— Naturalization— Declaration  of  Intention  to  Become  a  Citizen 
op  Unwed  States. 

The  declaration  of  intention  of  an  alien  to  become  a  citizen  of  the  United 
States,  required  by  Rev.  St.  $  2167,  must  be  under  oath. 

6.  Perjury — Record  Evidence. 

When  the  indictment  alleges  the  perjury  to  have  been  committed  by  the  re- 
spondent in  his  application  for  naturalization,  the  record  of  the  court  before 
which  the  application  was  made,  by  him  signed  and  sworn  to,  is  the  best  and 
only  evidence  that  can  be  produced. 

7.  Same— Evidence  of  Clere  to  Contradict  Record. 

The  clerk  of  the  court  cannot  be  permitted  to  testify  that  the  record  was  false. 

8.  Same— Record  Showing  Jurisdiction. 

It  is  immaterial  that  the  record  does  not  shpw  the  facts  necessary  to  give  the 
district  court  jurisdiction  in  naturalization  proceedings,  as  its  jurisdiction  does 
not  depend  upon  the  facts  stated,  but  is  derived  from  the  statutes  of  the  United 
States. 

9.  Same— Instruction  as  to  Verdict. 

It  is  not  the  practice  in  federal  courts  to  instruct  the  jury  to  bring  in  a  spe- 
cific verdict,  but  to  instruct  the  jury  upon  the  law  and  the  competency  of  the 
evidence,  and  leave  it  to  them  to  find  the  verdict  accordingly. 

10.  Same — Conviction— Evidence. 

As  the  court  committed  no  error  in  not  directing  a  verdict  of  not  guilty  on 
the  second  count,  and  the  evidence  was  sufficient  to  convict  respondent,  judg- 
ment should  be  entered  on  the  verdict. 

i 

Motion  for  New  Trial  and  Arrest  of  Judgment. 
Charles  Almy,  Asst.  Dist.  Atty.,  for  the  United  States. 
Prentiss  Cummings,  for  defendant. 

Clark,  J.  Indictment  for  perjury,  alleged  to  have  been  committed 
by  the  respondent  in  his  declaration  of  intention  to  become  a  citizen 
of  the  United  States,  under  section  5395,  Rev.  St.    The  indictment 
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contained  two  counts.  The  first  count  set  forth  the  facts,  with  the 
necessary  averments  to  constitute  the  offense,  without  setting  out  the 
application  or  affidavit  of  intention  in  which  it  was  supposed  to  have 
been  committed.  The  second  count  set  forth  the  declaration  of  in- 
tention, but  so  imperfectly  or  erroneously  that  there  was  a  variance 
between  the  count  and  the  proof,  which  the  court  adjudged  fatal. 
The  respondent's  counsel  then  objected  that  the  first  count  was  not 
sufficient,  and  that  no  conviction  could  legally  be  had  under  it,  be- 
cause the  application  or  declaration  of  intention  to  become  a  citizen 
was  not  specifically  set  forth  in  the  count.  The  court  overruled  the 
objection,  and  allowed  the  trial  to  proceed.  The  respondent  was 
found  guilty.  The  respondent  moved  for  a  new  trial  and  in  arrest  of 
judgment  for  reasons  which  will  appear. 

1.  Because  the  first  count  in  the  indictment  did  not  set  forth  the 
declaration  of  the  respondent  to  become  a  citizen  of  the  United  States, 
and  so  was  not  sufficiently  specific  or  certain.  This  objection  must 
be  overruled.  Section  5396  of  the  Bevised  Statutes  of  the  United 
States  expressly  provides  "that  it  shall  be  sufficient  to  set  forth  the 
substance  of  the  offense  charged  upon  the  defendant,  and  by  what 
court,  and  before  whom  the  oath  was  taken,  averring  such  court  or 
person  to  have  competent  authority  to  administer  the  same,  together 
with  the  proper  averments  to  falsify  the  matter  wherein  the  perjury 
is  assigned,  without  setting  forth  the  biU,  answer,"  etc.  This  section 
of  the  Bevised  Statutes  was  evidently  founded  upon  or  copied  from 
the  statute  23  Geo.  II.  c.  11,  §  1,  as  parts  of  it — the  material  parts — 
are  in  the  same  words.  See  1  St.  at  Large,  116.  A  recurrence  to 
the  preamble  of  that  statute  will  show  the  reason  of  it:  "Whereas," 
it  recites,  "by  reason  of  difficulties  attending  prosecutions  for  perjury 
and  subornation  of  perjury,  those  heinous  crimes  have  gone  unpun- 
ished, whereby  wicked  and  evil-disposed  persons  are  daily  more  and 
more  emboldened  to  commit  the  same,  *  *  *."  For  remedy 
whereof,  be  it  enacted,  etc.,  "that  it  shall  be  sufficient  to  set  forth  the 
substance  of  the  offense,  etc.,  without  setting  forth  the  bill,  answer, 
etc.,  just  as  is  provided  in  section  5396  of  the  Bevised  Statutes." 
Archb.  PI.  &  Ev.  534. 

Now  the  statute  of  Geo.  II.  c.  1 1,  was  enacted  and  copied  into  the 
Bevised  Statutes  to  meet,  among  others,  just  such  a  case  as  was 
presented  in  this  trial.  The  second  count  of  the  indictment  set  out 
the  writing  or  declaration  in  which  the  perjury  was  alleged  to  have 
been  committed.  It  set  the  declaration  out  incorrectly, — a  trifling 
mistake, — and  when  the  proof  was  offered  there  was  found  to  be  a 
variance  between  the  count  and  proof,  so  that  it  could  not  be  ad- 
mitted. Now,  if  this  had  been  the  only  count  in  the  indictment,  the 
respondent  must  have  been  acquitted  on  account  of  a  clerical  error. 
And  had  it  not  been  for  this  section  5396,  there  could  probably  have 
been  no  conviction  under  the  first  count.  I  find  no  such  exception 
as  is  claimed  by  the  respondent's  counsel,  that,  when  the  affidavit  is 
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the  substance  of  the  offense,  it  must  still  be  set  out,  either  in  the  stat- 
ute of  Geo.  II.,  the  act  of  1790,  (vol.  1,  p.  116,)  or  in  section  5396 
of  the  Kevised  Statutes.  Nor  does  such  section  5396  require  that  when 
the  false  swearing  was  to  a  written  instrument,  it  should  be  so  stated, 
or  that  when  the  court  before  whom  the  perjury  was  committed  was 
properly  and  distinctly  and  oorrectly  "set  forth,"  the  person  holding 
the  court  should  be  named.  An  examination  of  the  statute  of  1790 
(1  St.  at  Large,  116)  shows  that  the  word  "and"  in  section  5396 
should  be  construed  "or." 

It  is  distinctly  stated  in  the  indictment  that  the  application  of  the 
respondent  to  become  a  citizen  was  before  "the  district  court  of  the 
said  United  States,  then  and  there  holden  at  said  Boston,  within  and 
for  the  said  district  of  Massachusetts;"  and  that  "the  said  Walsh 
did  then  and  there,  in  the  said  matter  and  proceeding,  knowingly 
swear  falsely  and  make  oath  before  said  court."  This  is  a  sufficient 
designation  of  the  court,  and  a  distinct  averment  that  the  oath  was 
made  before  it.  The  section  of  the  statutes  above  referred  to  (5396) 
does  not  require  the  indictment  to  show  what  oath  was  taken,  but 
"the  substance  of  the  offense  charged,"  "with  proper  averments  to 
falsify  the  matter  wherein  the  perjury  is  assigned." 

2.  The  respondent  claims  a  new  trial  because,  he  says,  "the  peti- 
tion," meaning  evidently  his  declaration,  was  not  required  by  law  to 
be  sworn  to.  But  in  this  he  is  very  clearly  mistaken.  Section  2165, 
Rev.  St.,  provides  that  an  alien,  to  be  naturalized,  shall  declare,  on 
oath,  "that  it  was  his  bona  fide  intention  to  become  a  citizen,"  two 
years  at  least  prior  to  his  admission.  Section  2167  provides  that  an 
alien,  under  the  age  of  21  years,  who  has  resided  in  the  United  States 
three  years  next  preceding  his  arriving  at  that  age,  *  *  *  may 
be  admitted  a  citizen  of  the  United  States  without  having  made  the 
declaration  required  in  section  2165,  but  shall  make  the  declaration 
required  therein,  that  is,  a  declaration  under  oath,  at  the  time  of  his 
admission.  Now  it  is  very  clear  that  if  the  declaration  required  by 
the  first  paragraph  of  section  2165  was  to  be  under  oath,  so  must  be 
the  declaration  required  under  section  2167. 

3.  It  is  objected  that  the  court  erred  in  ruling,  in  effect,  that  the 
allegation  in  the  indictment  that  there  was  a  proceeding  pending  in 
the  district  court  in  regard  to  the  naturalization  was  immaterial; 
and  it  is  contended  that  there  was  no  such  proceeding.  But  this 
contention  cannot  avail  the  respondent,  for,  whether  the  allegation 
was  material  or  immaterial,  the  proof  showed  there  was  such  a  pro- 
ceeding, and  the  oath  taken  by  the  respondent  in  said  court  was  a 
part  of  such  proceeding.  The  clerk  of  the  district  court  produced 
upon  the  trial  a  volume  of  the  records  of  said  court,  containing  a 
record  of  the  declaration  of  the  respondent  for  naturalization,  with  a 
further  record,  as  a  part  of  it,  that  it  was  "sworn  to  by  said  petitioner 
before  the  said  court." 

The  counsel  of  the  respondent  objected  to  the  admission  of  the  ree- 
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ord,  but  the  court  overruled  the  objection  and  admitted  it.  The  coun- 
sel then  offered  to  show,  on  cross-examination  of  the  clerk  who  made 
the  record,  that  the  record  was  false ;  that  the  district  court  was  not 
in  session  at  the  time  (March  3,  1883)  the  oath  was  taken  before  the 
court  as  recorded ;  that  the  oath  was  not  taken  before  said  court,  but 
before  him  in  his  office;  and  that  the  proceedings  for  naturalization 
were  before  him.  The  court  rejected  the  testimony  proposed,  though 
there  was  no  evidence  before  the  court  that  the  olerk  would  have  tes- 
tified as  indicated  by  the  respondent's  counsel.  These  rulings  of  the 
court,  we  think,  were  correct.  No  objection  was  made  to  the  man- 
ner of  proof  of  the  record,  whether  by  the  production  of  the  original 
record  itself,  or  by  a  properly  authenticated  copy,  but  the  objection 
was  to  the  admission  of  the  record  in  any  form.  The  indictment 
alleged  the  perjury  to  have  been  committed  by  the  respondent  in  his 
application  for  naturalization,  and  it  was  necessary  to  show  what 
that  application  was, — what  it  contained ;  and  the  record  of  it  in  the 
court  where  it  was  made,  by  him  signed,  and  by  him  sworn  to,  was 
not  only  evidence,  but  the  best  evidence  that  could  be  had.  The  ad- 
mission of  it  was  so  manifestly  correct  that  it  hardly  needs  discus- 
sion. See  1  Greenl.  Ev.  §  512,  p.  566;  Koscoe,  Crim.  Ev.  200,  202, 
812;  1  Leach,  50;  2  Burr.  1189;  Hex  v.  Benton,  2  Camp.  608. 

The  other  objection — that  is,  whether  the  clerk  of  the  court  should 
not  have  been  permitted  to  testify,  if  he  could  do  so,  that  the  record 
was  false;  that  the  application  was  not  to  or  before  the  court,  but  be- 
fore him  in  his  office;  and  that,  in  fact,  the  court  was  not  in  session 
at  the  time-r-is  one  of  more  difficulty,  and  deserving  grave  considera- 
tion. It  has  been  held  that  the  jurat  is  not  conclusive  as  to  the  place 
where  taken.  King  v.  Emden,  9  East,  437.  But  this,  on  the  ground 
that  it  was  not  necessary  to  set  out  the  jurat  in  the  indictment.  Sec- 
tion 5396  of  the  Revised  Statutes  requires  that  the  indictment  for 
perjury  should  state  by  what  court  and  before  whom  the  oath  was 
taken,  averring  such  court  or  person  to  have  competent  authority  to 
administer  the  same,  and  proof  must  be  given  at  the  trial  to  show 
these  statements  and  averments  to  be  true,  as  laid.  So,  if  the  indict- 
ment, as  in  this  case,  describes  the  occasion  or  proceeding  in  which 
the  oath  was  taken,  proof  must  be  given  of  the  occasion,  or  proceed- 
ing, as  laid.  Koscoe,  810,  811.  The  indictment  in  this  case  followed 
the  requirements  of  the  statute,  and  also  stated  the  occasion  o{  tak- 
ing the  oath  alleged  to  be  false,  and  as  proof  offered  the  record  of  the 
court  before  whom  the  proceedings  were  had,  and  the  oath  taken,  which 
was  admitted.  To  meet  this  proof  by  the  record,  the  respondent 
offered  to  contradict  and  impeach  the  record,  by  the  clerk;  that  the 
oath  was  not  taken  before  the  court,  as  he  had  made  up  the  record,  nor 
was  the  court  in  session  at  the  time  of  taking  the  oath ;  but  that  the 
oath  was  taken  before  him,  in  his  office,  when  the  court  was  not  in 
session.  The  rejection  of  this  testimony  we  think  was  right.  It  can 
hardly  be  tolerated  that  a  clerk  of  a  court,  after  he  has  made  up  his 
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record,  should  come  into  court  and  contradict-  or  impeach  his  record 
by  saying  it  was  false  when  he  made  it.  This  is  what  the  respond- 
ent's counsel  proposed  should  be  done  in  this  case,  and  if  the  clerk 
had  offered  so  to  do,  the  court  should  not  have  permitted  it.  Public 
policy,  permanence  of  public  and  private  rights,  the  security  of  prop- 
erty, confidence  in  the  administration  of  justice,  the  termination  of 
controversies,  the  repose  of  society,  all  alike  forbid  it. 

It  has  been  held  that  no  court  can  reverse  or  •annul  its  own  final 
decree  or  judgment,  for  error  of  fact  or  law,  after  the  term  at  which 
it  was  rendered,  unless  for  a  clerical  mistake,  or  to  reinstate  a  cause 
dismissed  by  mistake.  Sibbald  v.  U.S.  12  Pet.  488;  Medford  v.  Dor- 
seif,  2  Wash.  C.  0.  433;  Brush  v.  Robbins,  3  McLean,  486;  Wood  v. 
Lnse,  4  McLean,  354;  U.  S.  v.  Smith,  1  Cranch,  C.  C.  127;  Bronson  v. 
Schulten,  and  cases  cited,  104  U.  8. 410-415.  From  which  it  follows, 
says  Mr.  Justice  Baldwin,  in  Sibbald  v.  U.  S.,  above  cited,  that  "no 
change  or  modification  can  be  made  which  may  substantially  vary  or 
affect  it  in  any  material  thing.  If  the  court  cannot  annul  or  alter 
its  record,  surely  the  clerk  cannot ;  and  if  he  cannot  do  so,  he  should 
not  be  permitted  to  testify  in  court  that  it  was  wrong  or  false,  and 
thus  practically  annul  it. 

It  was  held  in  Otey  v.  Rogers,  4  Ired.  Law,  534,  that  when  the  rec- 
ords are  made  up  no  power  but  the  court  itself  can  touch  them  to  alter 
them.  In  Den  v.  Downam,  1  J.  S.  Green,  135,  it  was  held  that  it  was 
not  competent  to  prove  by  the  clerk  of  a  court  that  the  judgment  was 
not  signed  upon  the  record  in  the  book  of  judgments  until  after  the 
commencement  of  the  action.  So,  in  Wade  v.  Odeneal,  that  the  rec- 
ords of  a  court  cannot  be  explained  by  parol  testimony.  3  Dev.  (N. 
C.)  Law,  423.  In  Barnes  v.  Lee,  1  Cranch,  C.  C.  430,  it  was  held  that 
after  a  record  is  once  made  up,  the  clerk  has  no  power  to  alter  it,  un- 
less by  order  of  the  court.  , 

When  a  judgment  is  used  as  evidence  its  regularity  cannot  be  in- 
quired into.  Piatt  v.  Oliver,  2  McLean,  268 ;  Lincoln  v.  Tower,  Id. 
473.  A  defendant  in  an  action  on  a  judgment  of  another  state  may 
plead  that  the  suit  was  commenced  by  attachment,  without  personal 
service.  Lincoln  v.  Tower,  2  McLean,  473;  Westencelt  v.  Lewis,  Id. 
511.  But  if  the  record  shows  that  process  was  served,  or  that  there 
was  an  appearance,  the  fact  cannot  be  controverted.  Thompson  v. 
Emmert,  4  McLean,  96. 

'  In  this  case  the  record  shows  the  oath  was  taken  before  the  district 
court,  and  it  would  seem,  for  like  reasons,  that  fact  cannot  be  contro- 
verted nor  can  the  clerk  be  permitted  to  impeach  it.  There  are  many 
authorities  that  a  record  or  judgment  cannot  be  attacked  collaterally; 
but  it  is  not  necessary  to  cite  them  here.  If  the  record  is  wrong,  it 
can  only  be  corrected  by  a  proceeding  for  that  purpose.  It  was  ob- 
jected at  the  trial  that  the  court  erred  in  ruling  that  it  was  immate- 
rial that  the  record  did  not  show  the  facts  necessary  to  give  the  dis- 
trict court  jurisdiction  in  naturalization  proceedings.  But  the  ruling 
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'  was  correct.  The  jurisdiction  of  the  district  court,  in  matters  of  nat- 
uralization, does  not  depend  upon  facts  stated,  but  is  derived  from 
the  statutes  of  the  United  States.  Whether  the  court  will  grant  nat- 
uralization papers  in  a  given  case  depends  upon  the  facts ;  but  it  has 
jurisdiction  over  the  matter  even  if  the  facts  be  insufficient  for  a  fa- 
vorable result  to  the  application.  Nor  did  the  court  err  in  not  di- 
recting a  verdict  of  not  guilty  on  the  second  count,  as  requested  by 
the  respondent's  counsel. 

It  is  not  the  practice  in  the  federal  courts,  ordinarily,  to  instruct  the 
jury  to  bring  in  a  specific  verdict;  but  the  court  will  instruct  the  jury 
upon  the  law  and  the  competency  of  the  evidence,  and  leave  it  to  the 
jury  to  find  the  verdict  accordingly.  In  this  case  there  were  two  counts 
in  the  indictment.  Under  the  second  count  no  evidence  was  given,  be- 
cause of  a  variance  between  the  count  and  theevidence  offered,  and 
the  jury  were  instructed  that  they  could  not  find  the  respondent  guilty 
on  that  oount.  It  cannot  be  presumed  that  they  did  so.  The  position 
of  the  government  was  that  the  respondent  did  not  arrive  in  this  coun- 
try until  1879,  and  that  he  was  not  then  a  minor.  The  respondent 
contended  that  he  arrived  in  1869,  and  was  then  a  minor.  To  estab- 
lish the  position  of  the  government  the  prosecution  called  witnesses 
who  testified  that  they  first  knew  the  respondent  in  1879,  in  Novem- 
ber ;  that  he  was  employed  in  a  mill  with  them ;  and  three  or  more  * 
of  them  also  testified  that  when  he  sought  employment  at  that  time 
he,  and  a  friend  with  him,  in  his  preseuoe,  said  he  was  just  from  the 
"old  country."  The  court  instructed  the  jury  that,  in  determining 
the  weight  to  be  given  to  this  testimony,  they  might  consider  that 
the  respondent  had  offered  no  evidence  to  show  where  he  was  before 
1879,  or  between  1869  and  1879.  This  instruction  was  right.  It 
was  a  matter  peculiarly  within  his  knowledge,  and,  failing  to  show  it, 
it  was  competent  for  the  jury  to  infer  that  the  testimony  of  the  wit- 
nesses was  true,  and  that  he  came  to  this  country  in  1879,  or  that 
he  was  just  then  "from  the  old  country."  We  think,  upon  the  whole 
case,  there  was  sufficient  evidence  to  convict  the  respondent,  and  that 
there  should  be  judgment  on  the  verdict. 


1.  Patents  for  Inventions — Novelty. 

Where  it  is  shown  that  a  prior  invention  was  the  same  as  that  described  in 
a  patent,  that  it  was  complete,  and  capable  of  producing  the  same  result,  and 
was  known  in  this  country,  the  defense  of  want  of  novelty  will  be  sustained. 

2.  Bamb — Perches  for  Dumping  Cars— Patent  No.  147,863. 

Patent  No.  147,863,  granted  to  George  Richards,  February  24. 1874,  for  an  im- 
provement in  perches  for  dumping  cars,  is  void  for  want  of  novelty. 
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At  Law. 

C.  M.  Reed,  for  complainant. 
A.  McCallum,  for  defendant. 

Colt,  J.  This  is  an  action  at  law  to  recover  damages  for  alleged 
infringement  of  letters  patent  No.  147,868,  granted  to  George  Rich- 
ards, February  24,  1874,  for  "improvement  in  perches  for  damping 
cars. "  The  only  question  before  the  court  is  whether  the  patent  is 
void  for  want  of  novelty  under  the  following  circumstances  contained 
in  the  agreed  statement  of  facts : 

"That  in  the  year  1868  one  William  Parker,  then  a  resident  of  Aspinwali, 
in  the  republic  of  Columbia,  and  superintendent  of  the  Panama  Railroad 
Company,  sent  from  Aspinwali  to  the  Portland  Company,  a  corporation  do- 
ing business  as  manufacturers  of  cars  and  locomotives  at  Portland,  in  the 
state  of  Maiue,  an  order  for  forty  dump  cars,  to  be  made  for  said  railroad 
company  in  accordance  with  the  description  contained  in  a  drawing  sent  with 
said  order,  a  copy  of  which,  marked  '  Exhibit  A,'  is  filed  herewith,  and  which 
shows  the  same  invention  described  and  claimed  in  said  letters  patent  No. 
147,868. 

"That,  in  compliance  with  said  order,  working  drawings  were  made  at 
said  Portland  Company's  works,  of  which  copies,  marked  '  Exhibits  B  and  C,' 
are  filed  herewith,  and  that  forty  cars  were  built,  having  iron  perches,  made 
substantially  as  shown  in  said  drawings,  (Exhibits  H  and  Ct)  and  embodying 
in  their  construction  the  same  invention  described  and  claimed  in  said  letters 
patent  No.  147,863. 

"That  all  the  separate  parts  of  each  of  said  cars  were  completely  finished; 
that  all  the  parts  of  the  first  car  made  were  put  together  with  temporary 
fastenings,  in  the  shop  of  said  company,  for  the  purpose  of  ascertaining  that 
parts  fitted;  and  that  of  the  remaining  cars  the  iron-work  only  was  set  up  for 
the  same  purpose;  that  the  several  parts  of  all  said  cars,  after  such  fitting, 
were  taken  apart  The  perches  were  complete  structures,  ready  for  use  when 
fitted  to  the  cars;  but  after  being  fitted  were  separated  from  the  trucks  for 
the  purpose  of  shipment,  and  that  in  tins  condition  they  were  sent  by  steamer 
to  New  York,  and  thence  to  Aspinwali.  One  set  of  wheels  only  was  used 
in  setting  up  all  said  cars.  None  of  said  cars  were  attached  to  a  locomotive 
or  to  other  cars,  or  otherwise  used  in  any  manner  in  the  United  States,  ex- 
cept as  aforesaid. 

"That  the  drawings  above  mentioned,  of  which  Exhibits  A,  B,  and  C  are 
copies,  have  ever  since  been,  and  now  are,  at  the  shop  of  said  Portland  Com- 
pany, in  said  Portland." 

By  section  4886  of  the  Revised  Statutes,  to  entitle  a  person  to  a 
patent,  the  invention  must  be  one  "not  known  or  used  by  others  in 
this  country."  The  plaintiff  contends  that,  upon  a  proper  construc- 
tion of  the  patent  law  as  a  whole,  both  prior  knowledge  and  use  must 
be  proved  to  negative  novelty.  We  think  this  statement  of  the  rule 
somewhat  too  broad.  The  prior  invention  relied  upon  as  a  defense 
must  be  complete,  and  capable  of  producing  the  result  to  be  accom- 
plished. It  must  not  be  inchoate,  or  rest  in  speculation  or  experi- 
ment. Coffin  v.  Ogden,  18  Wall.  120.  The  evidence  is  sufficient  to 
support  the  defense  of  prior  knowledge  and  use,  if  it  proves  the  in- 
vention was  complete  and  capable  of  working ;  if  it  had  been  put  to 
use,  and  was  known  to  any  considerable  number  of  persons.  Judson 
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v.  Bradford,  16  0.  G.  174.  If  the  construction  of  the  prior  thing  of 
itself  demonstrates  that  it  is  within  the  principle  of  the  patent,  then, 
perhaps,  no  use  need  be  established,  for  it  might  be  said  to  prove 
itself.  Sayles  v.  Chicago  d  N.  W.  R.  Co.  4  Fisher,  584.  It  is  not 
necessary  that  the  prior  invention  should  have  been  actually  used  for 
the  purpose  contemplated,  but  it  must  have  been  capable  of  such 
use.    Pitts  v.  Wemple.  2  Fisher,  10. 

In  Parker  v.  Ferguson,  1  Blatchf .  407,  Mr.  Justice  Nelson  charged 
the  jury,  in  substance,  that  if  they  believed  the  prior  device  was  con- 
structed the  same  as  that  described  in  the  patent,  and  was  taken  away 
to  be  used,  the  evidence  was  sufficient  to  establish  the  fact  of  a  want 
of  novelty,  although  there  was  no  proof  of  actual  use. 

The  primary  inquiry  is  one  of  identity  between  two  things.  If  the 
identity  can  only  be  known  by  actual  use,  such  use  should  be  proved. 
If  the  identity  is  apparent  on  inspection,  it  is  not  necessary  to  prove 
actual  use.  If  there  is  a  reasonable  doubt  as  to  identity,  want  of 
novelty  is  not  made  out.  Walk.  Pat.  §  72.  By  the  weight  of  au- 
thority and  of  reason,  it  would  seem  that  if  the  prior  invention  was 
the  same  as  that  described  in  the  patent ;  if  it  was  complete,  and  ca- 
pable of  producing  the  same  result,  and  was  known  in  this  country, — it 
is  sufficient  to  sustain  the  defense  of  want  of  novelty.  In  the  pres- 
ent case  it  is  admitted  that  dump  cars  embodying  the  same  invention 
were  constructed  some  years  before  the  date  of  the  patent.  It  ap- 
pears that  40  such  oars  were  ordered  to  be  built  at  oar-works  in  this 
country  by  a  foreign  railroad  company)  and  shipped  to  that  company 
presumably  for  use.  In  our  opinion  the  admitted  facts  prove  that 
the  prior  invention  was  the  same  as  that  described  in  the  patent; 
that  it  was  complete,  and  capable  of  the  same  practical  use,  and  that, 
therefore,  the  defense  of  want  of  novelty  is  made  out.  .  Judgment  fox 
defendant. 


Patents  fob  Inventions — Reissue — Laches. 

Reissued  patent  No.  10,264,  granted  to  John  F.  Wollensak  for  transom-lift- 
ers, held  void  by  reason  of  his  allowing  eight  years  to  elapse  without  applying 
therefor ;  following  Miller  v.  Brass  (Jo.  104  U.  8.  350. 

In  Equity. 

Banning  ds  Banning  and  L.  L.  Bond,  for  complainant. 
Charles  T.  Brown,  for  defendant. 

Grebham,  J.  The  bill  avers  that  on  the  tenth  day  of  March,  1874, 
patent  No.  148,538  issued  to  the  complainant  for  a  new  and  useful 
improvement  in  "transom-lifters;"  that  afterwards,  finding  this  pat 
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ent  to  be  inoperative  and  invalid,  by  reason  of  defective  specifica- 
tions arising  through  inadvertence,  accident,  or  mistake,  without  any 
fraudulent  or  deceptive  intention  on  his  part,  the  complainant  sur- 
rendered it,  and  on  December  26,  1882,  caused  to  be  issued  to 
him  reissued  patent  No.  10,264;  that  he  applied  for  the  reissued 
patent  in  good  faith ;  that  he  believed  no  person,  firm,  or  corporation 
not  acting  under  his  authority  ever  began  the  manufacture,  sale,  or 
use  of  transom-lifters  embodying  his  invention  or  improvement,  until 
long  after  he  had  consulted  counsel,  and  had  taken  steps  towards  ap- 
plying for  his  reissue ;  that  in  making  the  application  for  the  reissue, 
he  presented  to  the  patent-office  a  full  sworn  statement  connected 
with  his  applying  for  and  obtaining  the  original  patent,  and  of  his 
delay  in  applying  for  the  reissue;  that  his  application  was  rejected 
on  the  ground  that  he  failed  to  make  a  sufficient  explanation  or  excuse 
for  the  delay  in  making  it,  but,  on  appeal,  this  decision  was  reversed 
by  the  examiners  in  chief,  on  the  ground  that  the  complainant  had 
satisfactorily  explained  such  delay,  and  that  he  was  entitled  to  a  re- 
issue with  enlarged  claims;  that  he  was  the  first  inventor  of  the  im- 
provement described  in  his  reissued  patent ;  that  it  is  good  in  law, 
and,  so  far  as  he  knows  or  believes,  the  public  has  generally  acknowl- 
edged its  validity ;  that  it  is  of  great  value,  and  he  has  long  been  en- 
gaged in  making  and  selling  transom-lifters  embodying  his  invention; 
that  the  defendant,  without  right,  has  made,  used,  and  sold,  and  con- 
tinues to  make,  use,  and  sell,  transom-lifters  embodying  the  invention 
described  in  the  reissued  patent,  and  claimed  in  the  third,  fourth, 
fifth,  sixth,  and  ninth  claims  thereof. 

Copies  of  both  the  original  and  reissued  patents  are  made  parts  of 
the  bill.  With  the  exception  of  five  additional  claims  in  the  reissued 
patent,  it  is  in  all  respects,  substantially  like  the  original.  The  suit 
is  brought  to  enjoin  the  defendant  from  infringing  the  third,  fourth, 
fifth,  sixth,  and  ninth  additional  claims  in  the  reissue,  and  for  dam- 
ages.   The  defendant  demurs  to  the  bill  for  want  of  equity. 

The  reissue  was  applied  for  more  than  eight  years  after  the  original 
patent  was  granted.  Does  the  bill  sufficiently  explain  this  long  delay  ? 
It  is  contended  by.  the  complainant's  counsel  that  a  reissue  may  be 
applied  for  and  granted  at  any  time  before  the  expiration  of  a  patent, 
and  even  during  the  extended  term,  provided  adverse  rights  have  not 
intervened.  This  view  certainly  finds  no  support  in  Miller  v.  Brass 
Co.  104  U.  S.  350.  When  an  inventor  receives  his  patent,  it  is  his 
duty  to  examine  it  promptly,  see  that  his  invention  is  properly  de- 
scribed, and  that  his  claims  are  broad  enough  to  embrace  it  in  all  its 
scope.  If,  upon  a  mere  reading  of  his  patent,  it  is  obvious  that  he  is 
entitled  to  a  reissue  with  broader  and  more  comprehensive  claims,  he 
must  make  his  application  speedily.  Failure  to  do  this  is  a  dedication 
to  the  publio  of  so  much  of  his  invention  as  is  not  covered  by  his 
claim.  The  rule  of  laches  is  strictly  applied  in  such  cases.  Speak- 
ing of  delay  in  asking  for  a  reissue  to  enlarge  the  scope  of  the  patent, 
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the  court,  in  Miller  v.  Brass  Co.,  supra,  say:  "And  when  this  is  a 
matter  apparent  on  the  face  of  the  instrument,  upon  a  mere  compari- 
son of  the  original  patent  with  the  reissue,  it  is  competent  for  the 
court  to  decide  whether  the  delay  is  unreasonable,  and  whether  the 
reissue  was  therefore  contrary  to  law  and  void."  The  bill  shows  no 
excuse  for  the  long  delay  in  applying  for  the  reissue.  The  complain- 
ant slept  upon  his  rights,  and  I  think  the  claims  which  the  defendant 
is  alleged  to  have  infringed  are  void.  The  demurrer  is, therefore 
sustained,  and  the  bill  is  dismissed  for  want  of  equity. 


1.  Patents  for  Inventions — Setting  Aside  Patent  Fraudulently  Obtained 

—Evidence 

Upon  examination  of  the  evidence  taken  and  filed  by  the  United  States,  held, 
that  the  denials  of  the  answer,  unsupported  by  evidence  on  the  part  of  the  de- 
fendants, are  overcome,  and  that  a  decree  vacating  and  setting  aside  the  patent 
thereunder  be  granted 

2.  Same— Costs. 

It  appearing  that  defendant  Ingersoll  has  not  participated  In  the  fraud,  and 
is  a  bona  fide  purchaser  of  nn  interest  in  the  patent  decreed  fraudulent  and  set 
aside,  costs  will  not  be  decreed  against  her. 

In  Equity. 

O.  E.  P.  Howard  and  Louis  C.  Raegener,  Asst.  U.  S.  Attys.,  for 
orator. 

A .  J.  Todd,  for  defendant  Ingersoll. 

Wheeler,  J.  The  question  whether  this  bill  to  set  aside  the  patent 
granted  to  the  defendant  Gunning  as  inventor,  and  the  defendant 
Ingersoll  as  assignee  of  one-half  of  his  interest  in  the  invention,  for 
fraud  in  procuring  it  to  be  granted,  can  be  maintained  by  the  United  i 
States  as  a  party  to  the  grant,  imposed  upon  by  the  fraud,  has  been 
settled  in  this  case,  except  upon  appeal,  by  the  decision  of  Judge 
"Wallace  overruling  the  demurrer.  U.  S.  v.  Gunning,  18  Fed.  Eep.  511.. 
The  only  question  now  is  whether  the  material  allegations  of  the  bill 
,  then  adjudged  to  be  sufficient  have  been  proved  by  sufficient  evidence. 
The  fraud  is  alleged  to  consist  in  setting  up  in  the  application  that 
Gunning  was  an  original  and  first  inventor,  when  he  was  not,  and 
knew  he  was  not;  and  that  the  invention. had  not  been  in  public  use 
or  on  sale  for  two  years  prior  to  the  application,  when  it  had  been, 
and  he  knew  it  had  been.  These  allegations  are  denied  by  the  an- 
swer. The  orator  has  taken  and  filed  testimony, — the  defendants 
have  not, — so  it  has  been  used.  The  answer  being  responsive,  is  to 
be  overcome  as  evidence,  and  the  allegations  are  to  be  made  out.  In 
analogy  to  the  requirements  of  evidence  for  defeating  patents,  and  for 
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setting  aside  or  reforming  solemn  written  instruments  generally,  it 
would  seem  that  the  substance  of  the  allegations  should  be  established 
by  full  proof,  adequate  to  the  removal  of  all  fair  doubt.  On  the  evi- 
dence, however,  it  seems  to  be  quite  clear  that  Gunning  was  not  an 
original  inventor  at  all  of  the  invention.  It  appears  to  have  been 
shown  to  him  by  others,  some  time  before  his  application,  and  that 
he  did  not  then  claim  to  have  known  of  it  before.  This  might  be  so, 
and  he  have  invented  it  before  that ;  but  he  has  not  shown  by  others, 
nor  testified  himself,  that  he  had,  and  the  circumstances  strongly  tend 
to  the  conclusion  that  he  had  not.  That  he  knew  he  had  not,  and  that 
he  was  not  the  first  nor  an  original  inventor,  even,  follows  of  course. 
This  conclusion  is  too  strong  to  be  resisted,  and  this  point  seems  to  be 
made  out  beyond  any  fair  doubt. '  And  this  makes  it  unnecessary  to 
determine  whether  it  was  in  public  use  or  on  sale  for  two  years  before 
the  application,  and  so  known  by  him  to  have  been  for  that  length 
of  time  as  to  make  that  representation  sufficiently  fraudulent  to  vitiate 
■the  grant  of  the  patent;  for  the  being  the  first  inventor  is  the  prin- 
cipal thing  in  obtaining  a  patent,  and  fraud  as  to  th§t  would  be  as 
material  as  any,  and  proving  that  sustains  the  allegation  of  fraud  in 
the  bill,  as  well  as  more  would.  The  defendant  Ingersoll  is  not  shown 
to  have  participated  in  the  fraud;  neither  is  she  shown  to  have  under- 
taken to  justify  or  enforce  the  patent  as  valid.  There  are  some  state- 
ments of  Gunning  as  to  her  course  and  connection  with  it  tending  to 
show  that  she  did,  but  they  are  mere  narratives  of  past  transactions, 
not  a  part  of  anything  then  going  on,  and  not  competent  evidence  to 
affect  her.  She  may  be,  and  for  aught  that  appears  is,  a  bona  fide 
purchaser  for  value,  without  notice  of  any  fault  or  defect;  but,  if  she 
is,  there  is  nothing  about  a  patent,  or  the  grant  of  a  patent,  to  fur- 
nish ground  for  a  superior  right  in  the  hands  of  such  a  purchaser,  as 
against  the  United  States.  It  is  valid  or  void  in  that  aspect,  as  it  is 
or  is  not  upheld  by  the  law,  and  all  have  legal  notice  of  that.  But 
her  position  may  have  some  proper  bearing  upon  the  question  of  costs, 
which  are  subjects  of  discretion  in  a  court  of  equity.  There  is  no 
good  reason  why  she  should  be  chargeable  with  any  in  this  case  as  it 
stands. 

Let  there  be  a  decree  for  the  orator  setting  aside  the  patent  ac- 
cording to  the  prayer  of  the  bill,  with  costs  against  the  defendant 
Gunning,  and  without  costs  against  the  defendant  Ingersoll. 
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Railway  Register  Manuf'o  Co.  v.  Broadway  &  Seventh  Avenue 

R.  Co. 

Same  v.  Central  Park,  N.  &  E.  R.  R.  Co. 

(Circuit  Court,  S.  D.  New  York,   December  26, 1884.) 

1.  Patents  for  Inventions— Pare  Register  and  Recorder— Novelty. 

Patent  No.  265,145,  dated  September  26, 1882,  and  granted  to  Newman  A. 
Ransom,  for  a  fare  register  and  -recorder,  is  not  void  for  want  of  novelty,  and 
is  infringed  by  the  defendant. 

2.  Same— Patent  No.  260,526— Public  Use. 

The  use  of  an  invention  for  a  fare  register  and  recorder  upon  street-railway  . 
cars,  in  the  only  manner  in  which  it  could  be  conveniently  used,  for  the  purpose 
of  actual  experiment,  to  ascertain  the  best  mode  of  construction,  will  not 
amount  to  a  public  use  and  invalidate  the  patent. 

In  Equity. 

Edward  N.  Dichergon,  Jr.,  for  orator. 
John  Dane,  Jr.,  for  defendants. 

Wheeler,  J.  These  suits  are  brought  upon  letters  patent  No. 
265,145,  dated  September  26,  1882,  and  granted  to  Newman  A. 
Ransom,  assignor  to  the  orator,  for  a  fare  register  and  recorder,  and 
No.  260,526,  dated  July  4,  1882,  and  granted  to  John  B.  Benton, 
assignor  to  the  orator,  for  a  fare  register,  for  an  alleged  infringe- 
ment of  claims  12  to  17,  of  the  former,  inclusive,  and  all  of  the 
claims',  five  in  number,  of  the  latter.  Want  of  novelty  and  denial  of 
infringement  are  set  up  as  to  the  former,  and  public  use  for  more 
than  two  years  prior  to  the  application  as  to  the  latter.  Many  pat- 
ents, English  and  American,  and  among  the  latter,  one  to  the  same 
inventor,  are  relied  upon  as  anticipations.  The  application  for  this 
patent  was  on  file  when  the  prior  patent  to  this  inventor  was  granted, 
and  therefore  the  description  of  this  invention  in  that  patent  would 
not  affect  at  all  the  validity  of  this  one.  James  v.  Campbell,  104  U. 
S.  356.  None  of  the  other  patents  show,  in  any  description  of  any 
one  instrument,  the  combination  of  any  of  these  claims,  but  the  sev- 
eral parts  of  the  combinations  are  all  shown  in  different  contrivances 
for  various  purposes.  It  is  argued,  with  as  much  plausibility,  ap- 
parently, as  the  subject  admits,  that  these  combinations  are,  so  far, 
mere  aggregations  of  parts;  that  these  parts,  as  shown  in  the  prior 
descriptions,  are  anticipations  of  all  that  was  patentable  in  combina- 
tions. These  instruments  are,  however,  each  single  machines  for 
registering  and  retaining  the  number  of  fares  received,  and  signaled 
trip  by  trip,  for  a  number  of  trips,  in  such  a  manner  that  those  for 
each  trip  must  be  begun  at  the  same  point,  and  all  must  be  kept  free 
from  being  tampered  with  until  examined  and  compared  with  the 
fares  by  the  proper  person.  All  the  parts  act  together  for  this  pur- 
pose, and  each  has  an  influence  in  producing  the  result  in  a  more 
perfeot  and  reliable  manner  than  was  known  before.    This  seems  to 
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be  more  than  the  assembling  of  several  parts,  each  doing  something 
by  itself  unaffected  by  the  others,  and  to  amount  to  a  new  arrange- 
ment for  working  together  of  old  devices  into  a  patentable  contriv- 
ance. According  to  this  view  the  defense  of  want  of  novelty  fails. 
The  defendants  appear,  upon  the  evidence,  to  use  these  several  parts, 
or  their  known  equivalents,  in  the  same  arrangement,  so  that  they 
really  appropriate  the  patented  invention  of  these  several  claims. 
The  public  use  of  the  other  invention  was,  according  to  the  evidence, 
upon  street-railway  cars,  in  the  only  manner  in  which  they  could  be 
conveniently  used,  for  the  purpose  of  actual  experiment  to  ascertain 
the  best  mode  of  construction.  This  seems  to  have  been  allowable. 
Elizabeth  v.  Pavement  Co.  97  U.  8.  126. 

Let  there  be  a  decree  for  the  orator  for  an  injunction  and  account 
in  each  case,  as  to  all  these  claims,  with  costs. 


Adams  and  another  v.  Howabd  and  others. 

1     (Circuit  Court,  8.  D.  New  York.   December  26,  1884.) 

1.  Patents  for  Inventions— License — Assignability; 

Generally,  a  license  to  make  and  use  a  patented  invention  is  a  privilege  per- 
sonal to  the  licensee,  which  is  incapable  of  assignment ;  but  where  the  license 
reserves  no  royalty  to  the  owner  of  the  patent,  and  grants  the  right,  not  only  to 
the  persons  named  as  parties  of  the  second  part,  but  also  to  their  executors, 
administrators,  and  assigns,  it  is  assignable. 

2.  Same— Title  en  Severalty. 

Where  such  a  license  runs  to  the  administrators  and  executors  of  the  parties 
of  the  second  part,  as  well  as  to  their  assigns,  it  is  apportionable  and  divisible 
by  assignment,  and  may  be  transferred  in  severalty  by  one  of  the  licensees. 
S.  Same — Receiver  Conveying  Title  to  Patent. 

The  rule  that  a  receiver  cannot  convey  title  to  a  patent  unless  the  owner  of 
the  legal  title  joins,  does  not  apply  to  the  transfer  of  a  mere  equitable  title. 
4.  8ame — Defkct  op  Party — Objection  Raised  on  Hearing. 

A  defendant  who  has  litigated  a  case  on  its  merits  will  not  be  permitted  to 
raise  for  the  first  time  at  the  hearing  the  question  of  a  defect  of  parties,  un- 
less indispensable  parties  are  absent,  and  in  that  event  the  court  will  refuse 
to  decree  if  the  objection  were  not  suggested. 

On  Motion  for  Rehearing.    S.  C.  19  Fed.  Rep.  317. 
Betts,  Atttrbury  (6  Betta,  for  complainants. 
James  A.  Whitney,  for  defendant  Morse. 

Wallace,  J.  The  defendant  moves  for  a  rehearing  upon  the- 
ground  that  the  interlocutory  decree  erroneously  adjudges  that  the 
complainant  Dietz  is  entitled  to  an  injunction,  and  an  accounting  of 
damages  and  profits,  as  the  owner  of  a  license  under  the  patent  in- 
fringed by  the  defendant.  It  was  held  that  Adams  .had  acquired  the 
title  of  the  Chicago  Manufacturing  Company  in  the  patent  in  suit, 
subject  to  an  outstanding  license  which  that  company  had  granted 
to  Archer  and  others  to  make  and  use  the  patented  invention  in  the 
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state  of  New  York  and  elsewhere,  and  that  the  complainant  Dietz 
had  acquired  the  rights  of  Fancoast,  one  of  these  licensees.  19  Fed. 
Rep.  317.  The  facts  are  these:  By  an  instrument  of  the  date  of 
July  27, 1867,  to  which  the  Chicago  Manufacturing  Company  was  the 
party  of  the  first  part,  and  "Ellis  S.  Archer,  William  C.  Ellison,  and 
George  Pancoast,  of  the  city  of  New  York,  and  constituting  the  firm 
of  Archer,  Pancoast  &  Co.,"  were  parties  of  the  second  part,  the  first 
party,  in  consideration  of  a  cash  payment  down,  granted  "to  the  par- 
ties of  the  second  part,  their  heirs,  executors,  administrators,  and' 
assigns,  the  full  and  exclusive  right  of  making  each  and  all  of  the 
said  inventions,  and  employing  and  using  the  same  in  the  several 
states,"  (New  York  and  10  other  states ;)  and  also  "the  full  right,  but 
not  the  exclusive  right,  to  use,  and  vend  to  others  to  be  used,  each 
and  all  of  the  said  inventions  in  each  and  all  parts  of  the  United 
States."  In  July,  1868,  one  Murray  was  appointed  a  receiver  of  all 
the  property  and  assets  of  the  firm  of  Archer,  Pancoast  &  Co.,  in  an 
action  brought  to  dissolve  the  copartnership,  and  as  such  executed  to 
Dietz  an  assignment  of  all  the  rights  and  interest  of  the  firm  in  and 
to  the  said  letters  patent.  Subsequently,  and  in  March,  1881,  Pan- 
coast,  one  of  the  firm  and  one  of  the  licensees,  executed  a  transfer  of 
all  his  right,  title,  and  interest  in  and  to  the  letters  patent  to  Dietz. 
The  objection  was  taken  by  the  defendants  at  the  hearing  of  the 
cause  that  the  instrument  between  the  Chicago  Manufacturing  Com- 
pany and  Archer,  Ellison,  and  Pancoast  vested  the  license,  not  in 
the  firm  of  Archer,  Pancoast  &  Co.,  but  in  the  several  members 
thereof,  individually,  as  tenants  in  common;  and  consequently  that 
Dietz  acquired  nothing  by  the  transfer  from  the  receiver  of  the  firm 
property.  This  objection  was  sustained,  the  reference  to  the  parties 
of  the  second  part  in  the  license  agreement  "as  constituting  the  firm 
of  Archer,  Pancoast  &  Co."  being  held  to  be  merely  descriptio personis. 
Nevertheless,  it  was  held  that  by  the  transfer  of  Pancoast,  in  March, 
1881,  Dietz  acquired  Pancoast's  interest  in  the  license;  and  as  no 
objection  of  non-joinder  of  Ellison  and  Archer  was  taken  in  the 
answer,  and  as  their  rights  could  be  saved,  Dietz  was  entitled  to  re- 
cover one-third  of  the  damages  and  profits  arising  from  the  defend- 
ants' infringement  of  the  rights  of  the  licensees. 

The  point  is  now  taken  that  the  license  was  not  assignable,  but  was 
a  personal  privilege  to  the  parties  named  in  the  instrument;  and  it 
is  also  insisted  that  if  the  bill  should  be  dismissed  as  to  Dietz,  it  must 
also  be  as  to  Adams,  because  the  latter  cannot  maintain  a  suit  without 
joining  the  licensees.  It  may  be  conceded  that,  generally,  a  license 
to  make  and  use  a  patented  invention  is  a  privilege  personal  to  the 
licensee,  which  is  incapable  of  assignment;  but  here  the  license  re- 
served no  royalty  to  the  owner  of  the  patent,  and  granted  the  right, 
not  only  to  the  persons  named  as  parties  of  the  second  part,  but  also 
to  their  executors,  administrators,  and  assigns.  Such  a  license  is 
assignable.    Hamilton  v.  Kingsbury,  15  Blatchf.  64.    It  is  also  urged 
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that  the  license  is  an  entirety,  not  apportionable  or  divisible  by  as- 
signment, and  cannot  be  transferred  except  by  the  joint  act  of  the 
licensees.  The  case  of  Brooks  v.  Byam,  2  Story,  525,  is  relied  upon 
in  support  of  this  position.  The  gist  of  Judge  Story's  decision  in 
that  case  is  found  in  that  part  of  his  opinion  which  is  as  follows: 
"What  I  proceed  upon  is  that  every  conveyance  of  this  sort  must  be 
decided  upon  its  own  terms  and  objects,  and  that  it  is  very  clear  that 
no  apportionment  or  division  of  the  license  or  privilege  can  be  made 
if  it  is  contrary  to  the  true  intent  and  meaning  of  the  parties  in  the 
conveyance."  He  then  adverts  to  the  maxim,  nullum  simile  est  idem, 
and  proceeds  to  show  why  the  very  peculiar  license  in  that  case  could 
not  be  apportioned  in  severalty.  Here  the  language  is  inconsistent 
with  such  a  deduction,  because  the  license  runs  to  the  administra- 
tors and  executors  of  the  parties  of  the  second  part,  as  well  as  to  their 
<  assigns.  As  there  could  not  be  joint  executors  or  administrators, 
the  terms  and  object  of  the  instrument  plainly  provide  for  a  devolu- 
tion or  transfer  of  the  title  in  severalty.  It  is  to  be  observed,  also, 
that  the  assignment  by  Pancoast  to  Dietz  is  an  assignment  of  his 
whole  right,  and  not  an  attempt  to  split  up  or  subdivide  the  rights 
acquired  by  him  under  the  license,  and  for  this  reason  the  question 
is  not  analogous  to  that  presented  in  Brooks  v.  Byam,  or  in  Consol- 
idated Fruit  Jar  Co.  v.  Whiting,  31  Leg.  Int.  229. 

Although  Dietz  has  not  acquired  the  interests  of  Archer  and  El- 
lison in  the  license,  the  complainants  should  be  allowed  to  proceed 
to  a  decree  for  their  damages  and  profits.  If  it  had  appeared  that 
the  original  licensees  had  treated  the  license  as  a  partnership  asset 
between  themselves,  Dietz  would  have  acquired  the  interests  of  all 
under  the  purchase  from  the  receiver.  The  rule  that  a  receiver  can- 
not convey  title  to  a  patent  unless  the  owner  of  the  legal  title  joins, 
as  held  in  Gordon  v.  Anthony,  16  Blatchf.  234,  does  not  apply  to  the 
transfer  of  a  mere  equitable  title.  The  circumstance  that  the  instru- 
ment came  to  the  hands  of  the  receiver  with  the  rest  of  the  firm  prop- 
erty is  suggestive  that  the  licensees  regarded  the  license  as  a  partner- 
ship asset.  The  additional  circumstance  that  Pancoast,  who  is  the 
only  survivor  of  the  firm,  and,  as  such,  regarded  himself  as  succeed- 
ing to  all  the  firm  property  not  transferred  by  the  receiver,  assigned 
the  license  to  Dietz  as  a  firm  asset  in  further  assurance  of  the  re- 
ceiver's transfer,  bears  towards  the  same  conclusion.  If  the  legal 
representatives  of  Archer  and  Ellison  have  any  interest  in  the  account- 
ing, their  interests  have  long  lain  dormant,  and  the  objection  that 
they  are  not  joined  as  complainants  should  not  be  regarded  favor- 
ably Graham  v.  McCormick,  11  Fed.  Rep.  859.  If  the  objection 
to  their  non -joinder  had  been  taken  by  the  answer,  it  could  not  have 
been  disregarded.  But  such  an  objection  may  be  waived  in  equity 
as  well  as  at  law.  At  law,  unless  such  non- joinder  is  pleaded  in 
abatement,  the  only  effect  in  an  action  of  tort  is  to  reduce  the  plain- 
tiff's recovery  to  his  proportionate  share  of  the  damages.    And  if  one 
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of  several  part  owners  of  a  chattel  sues  alone  for  a  tort,  and  the  de- 
fendant does  not  plead  in  abatement,  the  other  part  owners  may  aft- 
erwards sue  alone  for  the  injury  to  the  individual  shares,  and  the 
defendant  cannot  plead  in  abatement  to  such  action.  Sedgworth  v. 
Overend,  7  Term  R.  279.  The  defendant  has  litigated  the  case  on  its 
merits,  and  therefore  will  not  be  permitted  to  raise  for  the  first  time 
at  the  hearing  the  question  of  a  defect  of  parties,  unless  indispensa- 
ble parties  are  absent ;  and  in  that  event  the  court  would  refuse  to 
decree  if  the  objection  were  not  suggested.  The  rights  of  the  absent, 
if  there  are  any,  will  not  be  prejudiced  by  an  accounting  between  the 
complainants  and  the  defendants  respecting  the  injury  to  the  com- 
plainants' rights.  There  are  no  merits  in  the  application  for  a  re- 
bearing,  and  the  application  is  denied. 


International  Tooth  Crown  Co.  v.  Mills  and  others. 
(Circuit  Court,  8.  D.  New  York.   December  1,  1884.) 

Patents  for  Inventions— Patents  Nos.  277,941,  277,943—  Infringement— Li- 
cense— Preliminary  Injunction. 

A  preliminary  injunction  will  not  be  granted  where,  upon  the  same  proofs 
and  allegations,  final  relief  would  not  be  granted.   Injunction  denied. 

In  Equity. . 

Dicker8on  dt  Dickerson,  for  complainant. 
S.  J.  Gordon,  for  defendant. 

Wallace,  J.  The  motion  for  a  preliminary  injunction  to  restrain 
the  infringement  by  defendants  of  letters  patent  of  the  United  States 
granted  to  Cassius  M.  Richmond,  No.  277,941  and  No.  277,943,  and 
of  letters  patent  to  Alvan  8.  Richmond,  No.  277,933,  and  of  letters 
patent  to  J.  E.  Low,  No.  238,940,  must  be  denied.  Whatever  may 
be  decided  finally  as  to  the  validity  of  these  patents,  enough  is  shown 
in  the  opposing  affidavits  to  suggest  doubts  which  are  fatal  upon  an 
application  for  an  injunction  pendente  lite.  The  complainant  mainly 
relies  upon  the  effect  of  certain  conditions  contained  in  licenses  as- 
serted to  have  been  taken  of  complainant  by  the  defendants  under  all 
the  patents  except  the  Low  patent,  whereby,  in  substance,  the  defend- 
ants covenant  never  to  contest  the  validity  of  the  patents,  and  to  con- 
sent to  the  issuing  of  an  injunction  in  case  of  a  violation  of  the 
license  agreement,  and  never  to  encourage  any  infringement  of  the 
patents. 

There  are  no  allegations  in  the  bill  of  complaint  that  such  licenses 
were  ever  granted  by  complainant  or  accepted  by  the  defendants,  or 
any  to  show  that  defendants  are  not  ordinary  infringers,  and  proof 
of  such  facts  would  not,  therefore,  be  considered  if  the  case  were  here 
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upon  final  hearing.  Preliminary  relief  will  not  be  granted  when,  upon 
the  same  proofs  and  allegations,  final  relief  would  not  be  granted. 

There  is  nothing  in  the  affidavits  on  the  part  of  the  complainant  in 
regard  to  the  licenses.  Copies  of  licenses  are  annexed,  which  pur- 
port to  be  signed  by  persons  bearing  tne  same  name  as  the  defend- 
ants, but  there  is  nothing  to  show  that  licenses  were  ever  delivered 
to  or  accepted  by  the  defendants,  or  that  there  has  been  any  breach, 
or  that  the  licenses  are  not  now  in  force.  Enough  may  be  spelt  out 
from  the  affidavits  of  the  defendants,  and  from  the  answer  to  the  bill, 
to  supply  these  omissions,  though  not  without  difficulty;  but  the  court 
should  not  be  asked  to  spend  much  time  to  find  out  whether  the  vital 
facts  upon  which  the*moving  party  relies,  but  which  he  has  not  taken 
the  trouble  to  assert,  can  be  exhumed  from  some  other  source.  Or- 
dered accordingly. 


Patents  for  Inventions— Tate  Qulltinq-Machines  —  Thomas  Machine— In- 
fringement. 

The  eighth  claim  of  the  patent  granted  August  22, 1871,  to  William  John 
Tate,  for  an  improvement  in  quil ting-machines,  is  infringed  by  the  Thomas 
machine. 

In  Equity. 

Edwin  H.  Brown,  for  complainants. 
S.  J.  Gordon,  for  defendant. 

Wallace,  J.  Infringement  is  alleged  of  the  patent  granted  Au- 
gust 22, 1871,  to  William  John  Tate,  for  an  improvement  in  quilting- 
macbines.  The  court  has  been  relieved  by  the  concessions  of  coun- 
sel made  at  the  hearing  from  the  consideration  of  any  question  ex- 
cept whether  the  defendant's  machine,  known  as  the  "Thomas  ma- 
chine," and  made  under  a  license  from  the  owner  of  the  patent 
granted  June  9,  1874,  to  M.  A.  King,  is  an  infringement  of  the  eighth 
claim  of  the  complainants'  patent.  It  has  been  conceded  that  the  other 
machines  made  by  the  defendant  are  infringements  of  one  or  more 
of  the  claims  of  that  patent.  The  object  of  the  invention  is  to  effect 
the  quilting  by  machinery  of  complex  patterns  over  the  surface  of  ma- 
terials used  for  bed-coverings,  the  lining  of  garments,  etc.  One  fea- 
ture of  the  invention  relates  to  the  production  of  diamond  patterns  or 
figures  in  the  material  quilted,  and  as  the  infringing  machine  is 
adapted  to  produce  such  patterns  only,  it  will  not  be  necessary  to  con- 
sider the  other  features  of  the  invention. 

It  is  obvious  that  Tate  was  the  first  to  invent  a  quilting-machine 
which  would  produce  the  various  complex  and  elaborate  patterns 
which  before  his  invention  were  produced  by  hand-work.   The  near 
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est  advance  in  the  art,  before  his  invention,  had  been  made  by  Will- 
iam Mnir,  whose  quilting-machine  is  described  in  his  patent  of  April 
20,  1869.  This  machine  oould  quilt  in  straight  parallel  lines,  like 
the  stitching  of  the  sewing-machine,  and  it  could  also  quilt  in  coin- 
cident zigzag  lines,  and  thus  form  patterns  defined  by  such  lines. 
This  latter  result  was  effected  by  a  single  row  of  needles  combined, 
with  devices  for  feeding  the  fabric  to  the  needles,  which  would  impart 
both  a  forward  or  longitudinal  and  a  laterally  vibrating  movement  to 
the  fabric,  thus  causing  the  stitching  to  be  done  in  waved  or  zigzag 
lines.  Tate  conceived  that  by  employing  two  rows  of  needles  and  so 
organizing  the  feeding  devices  that  those  for  each  row  would  operate 
successively  and  not  simultaneously  the  zigzag  lines  of  stitching  of 
one  row  of  needles  could  be  made  to  meet  those  of  the  other  row  at 
the  angle  of  the  zigzag,  and  thus  produce  the  desired  diamond- 
shaped  pattern.  The  invention  described  in  his  patent,  so  far  as  it 
relates  to  the  production  of  the  diamond-shaped  patterns,  is  a  com- 
bination of  the  two  rows  of  needles  with  the  requisite  feeding  devices. 

The  specification  and  drawings  describe  the  needles  as  arranged 
in  two  parallel  rows,  and  those  of  one  row  so  located  as  to  be  oppo- 
site the  spaces  between  the  needles  of  the  other  row.  Thus  the  series 
in  one  row  alternate  with  those  in  the  other  row.  When  thus  located 
and  the  described  forward  and  lateral  feed  movement  is  applied, 
the  relative  disposition  of  the  zigzag  lines  made  "by  each  row  of 
needles  is  such  that  the  angles  of  the  lines  meet  at  their  apexes,  thus 
producing  the  diamond  figures  or  patterns  in  the  place  of  the  figures 
or  patterns  resulting  from  coinciding  zigzag  lines.  The  eighth  claim 
of  the  patent  is  as  follows : 

"The  combination  of  a  series  of  needles,  arranged  in  two  rows,  one  behind 
and  alternating  with  the  other,  and  devices  for  feeding  the  work  beneath  the 
needles,  substantially  as  described." 

Whether  the  alternating  arrangement  of  the  needles  is  essential  to 
the  combination  for  the  purpose  of  producing  the  diamond  pattern  it 
is  not  necessary  to  consider,  because  the  language  of  the  claim  in 
question  explicitly  imports  that  arrangement  into  the  claim.  A  ma- 
chine which  does  not  have  the  series  of  needles  arranged  in  two  rows, 
one  behind  and  alternating  with  the  other,  is  not  an  infringement 
of  the  claim.  The  defendant's  machine  employs  the  feeding  devices 
which  are  one  of  the  elements  of  the  claim,  and  also  the  series  of 
needles  arranged  in  two  rows,  one  behind  the  other.  But  in  this  ma- 
chine the  needles  of  each  row  are  located  opposite  those  of  the  other 
row.  It  does  not  follow,  however,  that  this  machine  does  not  have 
the  alternating  needles  of  the  claim ;  and  upon  an  analysis  it  appears 
that  it  has  two  sets  of  needles,  and  each  set  consists  of  a  series  in  two 
rows,  alternating  each  with  the  other.  Each  set  of  needles  operates 
on  the  principal  of  Tate's  invention,  and  does  the  work  of  his  maohine 
in  the  same  way.  In  other  words,  the  defendant  has  incorporated 
Tate's  alternating  needles  into  the  machine  and  then  duplicated 
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Tate's  arrangement,  and  when  this  has  been  done  each  needle  in  one 
row  is  opposite  a  needle  in  the  other  row.  No  new  result  is  obtained 
by  the  change,  although  an  aggregation  of  results  is  accomplished. 
If  the  additional  needles  had  not  been  inserted  the  defendant's  ma- 
chine would  quilt  diamond  patterns  just  as  it  does  now.  The  ma- 
chine is  held  to  be  an  infringement.  A  decree  is  ordered  for  the  com- 
plainants. 


L  Shipping—  Delivery  op  Perishable  Cargo— Notice— Usage. 

A  vessel  is  bound  to  give  reasonable  notice  to  the  consignee  of  readiness  to 
discharge  perishable  cargo,  and  sufficient  opportunity  to  receive  and  remove 
the  same  without  injury  from  the  weather;  and  she  is  bound  by  all  reasonable 
customs  of  the  port  designed  to  secure  that  end. 

2.  Same — Readiness  to  Discharge. 

A  vessel  is  not" ready  to  discharge"  perishable  cargo,  within  the  meaning 
of  that  phrase  in  the  bill  of  lading  and  under  the  usages  of  the  port,  when  the 
weather  is  so  cold  that  fruit  cannot  be  discharged  without  iujury. 

3.  Same— Custom— Tnurr— Frost. 

Where  a  custom  was  proved  to  discharge  fruit  cargo  in  the  forenoon  of 
the  day  of  sale  previously  advertised,  and  for  the  vessel  to  wait  until  the 
weather  was  mild  enough  to  admit  a  discharge  without  injury  from  frost  dur- 
ing the  day,  tbe  sale  being  postponed  accordingly,  and  the  vessel  having  a 
large  cargo  which  could  not  all  be  removed  in  one  forenoon,  commenced  dis- 
charging about  noon  the  day  before  the  sale,  and  continued  discharging  till 
night,  without  notice  to  the  consignee  of  intended  discharge,  and  the  fruit  was 
injured  by  frost  during  the  night,  Md,  that  the  vessel  was  liable  for  the  in- 
jury, because  the  discharge  was  not  warranted  at  the  time  by  any  certainty  as 
to  the  weather,  and  because  it  was  without  notice  to  the  consignee,  and  a  de- 
parture from  the  usual  custom.   Advertisement  alone  is  not  legal  notice, 

4.  Same— Stevedores— Servants  op  Ship— Negligence. 

A  charter  of  affreightment  provided  thnt  the"  stevedore  was  to  be  named  by 
the  charterer  and  consignees,  and  to  be  employed  under  the  captain's  super- 
vision." Held,  that  the  stevedore  who  discharged  the  ship  upon  appointment 
of  the  charterer's  agents  was  the  servant  of  the  ship,  and  that  the  ship  was  lia- 
ble for  his  negligence  in  discharging  the  goods  at  an  improper  time. 

5.  Same— Evidence — Commercial  Documents. 

Courts  of  admiralty,  where  justice  requires  it,  may  take  notice  of  matters 
not  strictly  proved  according  to  the  rule  of  the  common-law  courts,  and  where 
points  arise  incidentally  and  unexpectedly  upon  the  trial,  the  evidence  of 
which  is  found  in  commercial  documents  executed  abroad,  such  documents 
may  be  considered  without  strict  proef  when  the  ret  gestcs  afford  the  highest 
practical  guaranties  for  their  authenticity  and  correctness.  But  this  practice 
should  not  be  extended  so  as  to  justify  any  laches  in  obtaining  full  proof,  the 
necessity  of  which  could  have  been  reasonably  foreseen. 


The  Boskbnna  Bay,  etc. 


(DUtrict  Court,  S.  D.  New  York.  December  12, 1884.) 


In  Admiralty. 

F.  Bartlett,  for  libelant. 

Wlueler  dt  Souther,  for  claimant. 
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Brown,  J.  The  libel  in  this  case  was  filed  to  recover  $1,688  dam- 
ages to  2,288  boxes  of  oranges  and  lemons,  through  their  alleged  im- 
proper discharge  from  the  steam-ship  Boskenna  Bay,  on  the  twenty- 
first  of  March,  1883,  in  frosty  weather. 

1.  The  fruit  in  question  was  part  of  a  cargo  of  about  22,000  boxes 
of  oranges,  lemons,  etc.,  brought  by  the  Boskenna  Bay  to  New  York 
from  the  Mediterranean.  She  arrived  in  this  city  about  the  eight- 
eenth of  March,  1883.  On  Monday,  the  19th,  she  obtained  a  berth 
at  pier  44,  North  river.  Oranges  and  lemons  are  perishable  cargo. 
Lemons  will  not  bear,  without  injury,  exposure  to  a  temperature  be- 
low freezing;  oranges,  not  more  than  two  or  three  degrees  below  that. 
The  established  usage  requires  a  vessel  arriving  in  cold  weather  to 
wait  for  weather  mild  enough  to  admit  of  a  discharge  and  removal  of 
the  fruit  from  the  wharf  without  injury  from  frost.  The  usual  prac- 
tice is  to  leave  this  matter  largely  to  the  head  stevedore,  who  has  the 
care  of  discharging  the  cargo.  He  usually  obtains  information  from 
the  weather  bureau  as  to  the  probabilities  of  the  weather  for  the  next 
24  hours,  and  acts  partly  upon  the  information  thus  obtained.  The 
great  bulk  of  oranges  and  lemons  imported  here  is  sold  to  jobbers  at 
public  auction.  The  business  is  managed  by  a  single  firm  of  auc- 
tioneers, whose  sales  are  at  their  down-town  office  at  12  o'clock  noon. 
The  practice  is  for  the  fruit,  or  so  much  of  it  as  will  be  sufficient 
samples,  to  be  put  upon  the  wharf  in  the  forenoon.  Buyers  examine 
it  there  during  the  forenoon  preceding  the  sale  at  auction,  and  buy 
at  their  own  risk.  Each  purchaser  thereafter  removes  what  he  has 
purchased  from  the  wharf  on  the  same  day.  By  this  means  the  dis- 
charge and  removal  of  such  fruit  are  ordinarily  accomplished  without 
injury  in  weather  that  is  mild  enough  in  the  day-time,  but  which 
would  be  destructive  to  the  fruit  if  it  were  allowed  to  remain  upon 
the  wharf  over  night.  On  Monday  and  Tuesday,  the  nineteenth  and 
twentieth  of  March,  the  weather  was  too  cold  to  admit  of  discharging; 
and,  though  the  vessel  was  otherwise  ready,  the  unloading  was  ac- 
cordingly deferred.  The  stevedore  in  charge  testified  that  on  Tues- 
day afternoon  the  information  received  by  messenger  from  the  weather 
bureau  at  the  Equitable  building  was  favorable,  and  he  accordingly 
directed  the  discharge  to  commence  the  next  morning.  On  Wednes- 
day, the  2l8t,  the  discharge  was  begun  some  time  before  11  o'clock, 
and  continued  until  5.  Pier  44  was  covered  by  a  shed  closed  upon 
the  southern  side,  but  with  doors  upon  the  northern  side,  through 
which  the  fruit  was  put  upon  the  pier  beneath  the  shed.  The  sale  of 
the  cargo  at  auction  was  publicly  advertised  for  the  22d,  at  12  o'clock. 
On  the  morning  and  during  the  forenoon  of  that  day  the  libelant 
and  other  persons  went  to  the  pier  to  examine  the  fruit  discharged, 
when  the  boxes  in  question  were  found  injured  by  frost.  One  of  the 
reasons  assigned  for  unloading  the  fruit  the  day  before  the  sale,  was 
that  the  iargo  was  so  large  that  it  could  not  possibly  be  all  discharged 
during  the  forenoon  of  the  day  of  the  sale.    The  evidence  is  conflict- 


664 


FEDERAL  REPORTER* 


ing  upon  the  question  whether  any  boxes  were  discharged  from  the 
ship  on  Thursday  forenoon.  There  is  no  doubt,  however,  that  all  the 
libelant's  boxes  were  discharged  on  Wednesday,  and  remained  on  the 
pier  during  the  night.  The  stevedore  testified  that  it  came  on  cold 
during  Wednesday  night,  and  was  cold  in  the  forenoon  of  Thursday, 
and  that  none  was  discharged  at  that  time. 

The  testimony  shows  that  on  Wednesday,  the  21st,  the  tempera- 
ture was  as  follows :  At  7  a.  m.,  22  deg. ;  at  11,  30  deg. ;  at  3  p.  m., 
38  deg.;  at  7,  29  deg. ;  at  lip.  m.,  24  deg.;  on  Thursday,  the  22d, 
at  7  a.  m.,  19  deg.;  at  11,  33.5  deg.;  at  3  p.  m.,  33  deg.;  evening, 
lowest,  18  deg.  From  this  proof  of  the  temperature  it  is  obvious  that 
the  weather  was  not  fit  for  the  discharge  of  fruit  before  11  a..m.  of 
the  21st.  The  report  received  from  the  weather  bureau  was  not  in- 
troduced in  evidence;  the  messenger  who  brought  it  was  not  identi- 
fied, nor  the  terms  of  his  report;  the  stevedore  could  only  testify  that 
it  was  favorable,  promising  milder  weather.  The  report,  however, 
only  professes  to  be  that  of  Tuesday  afternoon,  nearly  24  hours  be- 
fore the  weather  was  suitable  to  commence  discharge  on  the  follow- 
ing day.  No  inquiry  appears  to  have  been  made  during  the  cool 
weather  of  Wednesday  forenoon  as  to  the  further  probabilities.  The 
published  reports  on  the  morning  of  that  day  refer  to  the  probable 
temperature  as  "stationary  or  rising."  The  claimants  offered  no  ev- 
idence of  the  official  announcement  of  the  probable  weather  for  the 
next  24  hours ;  and  in  the  absence  of  any  such  testimony,  and  of  proof 
of  the  specific  report  made  in  answer  to  the  stevedore's  inquiries, 
they  are  entitled  to  no  inferences  more  favorable  than  those  warranted 
by  the  published  reports,  or  by  the  actual  state  of  the  weather  in  the 
forenoon  of  the  21st.  These  evidently  furnished  no  warrant  for  a 
discharge  of  the  fruit  on  that  day ;  for  not  only  was  there  no  provis- 
ion for  its  removal  from  the  wharf  before  the  frosty  weather  that  waa 
to  be  expected  during  the  night,  but  it  was  in  fact  contemplated  that 
the  fruit  should  remain  there  overnight.  No  notice  was  given  to  the 
libelants  that  the  fruit  was  to  be  discharged  on  t.hat  day ;  they  had 
no  knowledge  or  notice  that  it  was  designed  to  discharge  it  then,  or 
that  it  was  discharged,  until  the  following  morning,  after  it  had  been 
injured.  Under  the  usage  proved,  and  in  the  ordinary  course  of  busi- 
ness, the  libelants  had  no  reason  to  suppose  that  the  fruit  would  be 
discharged  until  the  morning  of  Thursday,  the  22d,  for  which  day  the 
sale  was  advertised ;  and  having  received  no  express  notice  of  its  dis- 
charge on  Wednesday,  they  are  not  chargeable  with  any  laches,  there- 
fore, for  not  removing  it  on  Wednesday.  The  case  of  Liverpool,  etc., 
v.  Suitter,  17  Fed.  Rep.  605,  is  therefore  inapplicable.  The  notice 
of  discharge  published  in  the  Journal  of  Commerce  on  March  21st 
was  not  seen  by  the  libelants,  and  was  not  legal  notice  to  them. 

2.  The  bill  of  lading  provides  that  "simultaneously  with  the  ship's 
being  ready  to  unload,  *  *  *  the  consignee  is  hereby  bound  to 
be  ready  to  receive  the  same  from  the  ship's  side."  The  respondents 
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claim  that  this  clause  exempts  them  from  liability.  The  effect  of  a 
similar  clause  is  considered  and  commented  on  by  Benedict,  J.,  in 
the  case  of  The  Aline,  19  Fed.  Rep.  875.    He  there  says,  (p.  876:) 

"This  provision  cannot  relieve  the  steamer,  for  she  was  not  •  ready  to  dis- 
charge,' within  the  meaning  of  this  provision,  when  it  was  impossible  for 
her  to  discharge  without  destroying  the  cargo.  Eeady  to  discharge  means 
ready  to  make  a  proper  discharge.  And  a  discharge  of  oranges  when  the 
weather  is  so  cold  as  to  freeze  them  before  they  can  be  removed  from  the 
wharf  is  not  a  proper  discharge. " 

The  construction  of  such  stipulations  must  be  reasonable,  and  ac- 
cording to  the  presumed  intention  of  the  parties.  It  is  not  to  be 
imagined  that  such  a  clause  could  authorize  a  ship  reaching  her  berth 
at  night  to  discharge  her  cargo  at  once  on  the  wharf,  in  rain,  snow, 
or  frost,  without  notice  to  the  consignee,  or  opportunity  to  him  to 
save  the  cargo  from  destruction;  and  if  the  stipulation  does  not  au- 
thorize this,  then  it  is,  by  implication  of  law,  subject  to  the  condition 
that  reasonable  notice  of  intended  discharge  be  given,  or  that  any 
existing  usage  serving  in  lieu  of  such  a  notice  must  be  observed  by 
the  ship ;  and  any  stipulation  to  the  contrary  of  this  would,  I  think, 
be  void  as  against  public  policy,  upon  the  same  grounds  as  stipula- 
tions against  negligence.  Railroad  Go.  v.  Lockwood,  17  Wall.  357. 
In  the  case  of  The  Kate,  12  Fed.  Rep.  881,  Butler,  J.,  says,  in  ref- 
erence to  a  bill  of  lading  having  a  clause  substantially  the  same  as 
this:  "On  the  ship's  arrival,  it  was  the  master's  duty  to  give  rea- 
sonable notice  of  the  time  and  place  of  discharge.  Whether  he  per- 
formed that  duty  is  the  only  question  involved."  See  The  Tybee,  1 
Woods,  358;  The  Mary  Washington,  Chase,  Dec.  125;  The  Grafton, 
Olc.  48;  The  E.  H.  Fittler,  1  Low.  114;  The  Tangier,  1  Cliff.  396; 
Caruana  v.  Packet  Co.  6  Ben.  517;  The  Hindoo,  1  Fed.  Rep.  627. 

It  is  clear,  moreover,  from  the  actual  conduct  of  the  parties,  and 
from  the  construction  practically  given  by  them  to  this  clause,  that 
it  was  not  designed  to  supersede  the  established  custom  of  the  port, 
so  far  as  that  custom  is  designed  merely  to  prevent  the  destruction 
of  the  cargo  in  discharging;  nor  to  change  the  obligation  of  the  ves- 
sel not  to  discharge  the  fruit,  either  in  improper  weather,  or  without 
sufficient  opportunity  to  the  libelant  to  remove  it  before  the  freezing 
weather  at  night  may  come  on.  Though  the  ship  was  otherwise  ready 
to  discharge  two  days  before,  she  deferred  the  discharge  on  account  of 
the  cold  weather,  because  the  usage  and  the  necessity  of  giving  suit- 
able opportunity  to  remove  the  cargo  without  its  being  frozen  re- 
quired her  to  do  so.  Under  this  usage  the  vessel  was  not  legally  ready 
to  discharge  the  fruit  until  there  was  weather  that  would  permit  its 
discharge  without  injuring  it.  The  usage  to  discharge  in  the  fore- 
noon of  the  day  of  sale  might  possibly  dispense  with  the  need  of  actual 
notice  to  the  consignee,  if  he  had  notice  of  the  advertised  sale,  and  if 
-that  day  were  in  fact  suitable  for  discharge,  because  a  discharge  in 
the  forenoon  would  allow  time  enough  to  remove  it.    But  this  sale 
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was  not  advertised  for  the  21st,  nor  was  the  discharge  made  only  in  the 
forenoon  of  that  day.  It  is  clear  that  the  discharge  was  made  chiefly 
in  the  afternoon  of  the  21st,  and  in  the  expectation  that  the  night 
would  not  injure  the  fruit;  but  as  the  ship  neither  observed  the  cus- 
tom, nor  gave  the  consignee  any  notice  of  the  discharge  different  from 
the  custom,  the  effect  of  the  night's  weather  was  at  her  risk.  If  there 
had  been  any  necessity,  from  the  amount  of  the  cargo,  to  commence 
the  discharge,  contrary  to  the  usual  practice,  on  the  day  before  the 
sale,  so  that  the  fruit  would  be  subject  to  the  danger  of  frost  from  re- 
maining on  the  wharf  overnight,  the  snip  was  bound  to  give  timely 
notice  of  her  intended  departure  from  the  usual  course;  and  without 
such  notice  she  was  not  legally  "ready  to  discharge,"  because  she  had 
not  performed  her  preliminary  obligations. 

3.  The  respondents  further  contend  that  they  are  not  liable,  because 
any  negligence  as  to  the  time  of  discharge  was  negligence  of  the  ste- 
vedore. The  ship  was  sailing  under  charter,  and  the  charter-party 
provided  that  the  "stevedore  was  to  be  named  by  the  charterer  and 
consignees,  and  to  be  employed  under  the  captain's  supervision  at 
usual  rates."  The  effect  of  this  clause,  it  is  claimed,  is  to  make  the 
stevedore  the  agent  of  the  charterer,  and  not  the  agent  of  the  ship  or 
her  owners.  On  that  ground  it  is  claimed  the  latter  are  not  liable. 
The  cases  of  The  Miletus,  5  Blatchf.  335,  and  Blaikie  v.  Stembridgt, 
6  C.  B.  (N.  S.)  894,  are  referred  to.  In  the  case  of  The  Miletus,  the 
terms  of  the  charter  are  not  stated,  and  the  record  on  file  does  not 
disclose  them.  Later  cases,  in  which  a  clause  of  similar  purport 
with  the  present  has  been  carefully  considered,  leave  no  donbt  that 
the  ship,  as  carrier,  remains  liable  for  the  proper  delivery  of  the 
goods  to  the  consignee  under  her  obligations  to  him  created  by  the 
bill  of  lading,  unless  the  owner  of  the  goods  has  undertaken  the  work 
of  discharge.  Richardson,  v.  Winsor,  3  Cliff.  395,  404,  407;  Sande- 
man  w.Scurp,  L.  B.  2  Q.  B.  96;  Sack  v.  Ford,  13  C.  B.  (N.  S.)  90 ; 
The  T.  A.  Goddard,  12  Fed.  Bep.  174,  184.  In  Richardson  v.  Win- 
sor,  supra,  Clifford,  J.,  says,  (p.  406 :) 

"  Whether  the  general  owner  retains  the  possession  and  command  of  the 
ship,  or  the  control  and  navigation  of  the  same  passes  to  the  charterer,  the 
shipper,  under  an  ordinary  bill  of  lading,  may  have  his  remedy  against  the 
ship ;  but  whether  the  general  owner  or  the  charterer  is  liable  depends  upon  the 
terms  of  the  charter-party.  Where  it  operates  as  a  demise  of  the  ship  itself, 
the  charterer  becomes  liable  as  the  owner  for  the  voyage;  but  if  it  is  simply 
a  contract  of  affreightment,  [as  in  this  case,]  the  general  owner  is  liable  for 
every  damage  chargeable  to  a  currier,  unless  by  special  contract  the  shipper 
of  the  cargo  was  to  load  and  stow  the  goods."   Sandeman  v.  Scurp,  L.  R.  2 


In  the  present  case  there  is  no  evidence  that  the  shipper  of  these 
goods  had  any  knowledge  that  the  ship  was  under  charter,  and  he 
has,  therefore,  a  right  to  hold  the  ship  for  the  performance  of  her  obli- 
gations under  the  bill  of  lading,  irrespective  of  the  charter  of  affreight- 
ment, of  which  the  shipper  had  no  knowledge.    The  defendants  fur- 
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ther  pni  in  evidence  a  notice  from  the  agents  of  the  charterers  to  the 
agents  of  the  ship  that  the  ship  would  commence  discharging  on 
the  21st  "if  weather  prove  favorable."  As  I  find  that  the  weather 
was  neither  favorable  nor  suitable  for  a  discharge  of  the  cargo  to  re- 
main overnight  without  notice  to  the  consignee,  no  notice  to  the  lat- 
ter being  given,  the  mere  notice  by  the  charterer  to  the  ship's  agents 
constitutes  no  defense. 

I  have  considered  the  last  two  points  of  defense,  notwithstanding 
the  fact  that  the  respondent  has  pleaded  nothing  in  his  answer  that 
would  fairly  admit  these  defenses,  having  made  no  reference  to  any 
charter,  or  to  the  unloading  under  a  stevedore  designated  by  the  char- 
terer's agents.  Such  defenses,  to  be  availed  of,  should  have  been 
pleaded.  No  objection,  however,  was  taken  on  the  trial,  on  this  ground. 
The  charter  was  offered  in  evidence,  as  it  was  then  understood  by  the 
court,  for  the  purpose  only  of  showing  who  were  the  charterers,  in 
order  that  the  authority  of  the  latter'B  agents  to  give  the  notice  of  un- 
loading might  thereby  appear.  It  had  already  appeared  that  the 
stevedore  was  employed  by  these  agents.  The  charter-party  was  re- 
ceived in  evidence  for  this  incidental  purpose,  without  formal  proof  of 
the  signatures  to  it,  but  upon  the  testimony  of  the  agent  of  the  ship 
that  the  captain  handed  him  this  document,  stating  that  it  was  his 
copy  of  the  charter-party,  together  with  all  the  other  papers  and  docu- 
ments of  the  ship;  and  that  upon  all  these  documents  the  business  of 
the  ship  after  her  arrival  had  been  conducted  and  settled.  The  char- 
ter-party bore  several  indorsements  relating  to  the  business  of  the 
ship  upon  this  voyage,  purporting  to  have  been  made  at  Triest,  Syra- 
cuse, Catania,  and  at  Palermo.  The  charter-party  clearly  could  not 
have  been  read  in  evidence  without  more  formal  proof,  in  an  action  at 
common  law.  Brown  v.  Thornton,  6  Adol.  &  El.  185.  That  is  not,  how- 
ever, a  conclusive  test  of  its  competency  in  a  court  of  admiralty.  In 
the  case  of  The  J.  F.  Spencer,  3  Ben.  339,  it  is  said,  by  Benedict,  J., 
that  "courts  of  admiralty  are  not  bound  by  all  the  rules  of  evidence 
which  are  followed  in  the  courts  of  common  law,  and  they  may,  where 
justice  requires  it,  take  notice  of  matters  not  strictly  proved.  The 
Peerless,  1  Lush.  41."  Considering  that  full  opportunity  is  given  for 
taking  further  evidence  on  appeal  in  the  circuit  court  in  all  admiralty 
cases,  commercial  documents  that  have  the  highest  practical  guar- 
anties for  their  authenticity  and  correctness,  may,  I  think,  rightly  be 
admitted  to  consideration  without  formal  proof,  where  such  practical 
vouchers  for  their  authenticity  and  correctness  are  supplied,  so  far  as 
relates  to  questions  that  arise  incidentally  upon  the  trial,  and  could 
not  reasonably  have  been  foreseen,  so  that  the  parties  could  be  ex- 
pected to  have  provided  themselves  beforehand  with  formal  proof. 
Such  a  practice,  if  permitted  within  these  limits  in  the  interests  of 
justice,  should  not,  however,  be  extended  so  as  to  encourage  laches  in 
preparations  for  trial,  or  so  as  to  excuse  the  neglect  to  procure  avail- 
able proof  where  the  need  of  it  could  have  been  foreseen.    Had  the 
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charter-party  been  designed  to  be  used  in  defense,  on  the  ground  that 
one  of  its  special  clauses  made  the  stevedore  the  agent  of  the  char- 
terer and  not  of  the  ship,  that  fact  should  have  been  pleaded,  and  the 
execution  of  the  charter  proved.  For  the  reasons  above  stated  I 
must  hold  that  the  libelant  is  entitled  to  judgment  for  his  damages. 
If  the  amount  is  not  agreed  upon,  a  referenoe  may  be  taken  to  com- 
pute the  amount. 


1.  Too  and  Tow— Use  op  Several  Boats— Lien. 

Upon  a  contract  with  the  owner  of  a  line  of  several  tug-boats,  for  towage,  by 
separate  stages,  the  contract  not  specifying  the  use  of  any  particular  tug-boat, 
and  several  being  employed  at  the  different  stages  of  the  trip,  held,  that  the 
one  last  appropriated  to  this  service  was  not  liable  in  rem  for  any  previous  de- 
lay before  she  was  assigned  to  her  particular  part  of  the  service. 

2.  Bame— Ice—  Negligence. 

Though  on  a  contract  for  towage  through  ice  a  tug  is  liable  only  for  neg- 
ligence in  executing  the  contract,  and  not  for  starting  upon  such  an  under- 
taking, yet,  where  a  contract  does  not  contemplate  the  special  dangers  from 
navigation  amid  ice,  the  tug-boat  is  answerable  as  for  negligence  if  she  starts 
at  an  improper  time,  and  in  the  face  of  known  danger  from  ice;  and  where 
both  captains  concur  in  such  an  undertaking,  without  the  consent  of  the  owner 
of  the  tow,  both  are  answerable  for  the  loss. 
S.  Same — Joint  Negligence.  « 

The  tug  and  tow  in  this  case  being  unable  to  go  through  a  pack  of  ice  in  the 
Raritan  river,  having  returned  and  met  a  large  field  of  thin  meadow  ice,  which 
both  concurred  in  undertaking  to  go  through,  without  previous  breaking  up, 
held,  negligence  in  both,  for  which  both  were  liable. 

In  Admiralty. 

Hyland  <£  Zabriskie,  for  libelant. 
E.  D.  McCarthy,  for  claimant. 

Brown,  J.  Libel  to  recover  for  damages  sustained  through  the 
sinking  of  the  canal-boat  Enterprise,  from  being  cut  through  by  ice 
in  Newark  bay,  on  the  eighth  of  February,  1883,  while  in  tow  of  the 
steam-tug  Packer.  In  December,  1882,  the  captain  of  the  canal- 
boat,  the  husband  of  the  libelant,  contracted  with  Mr.  Scully,  the 
owner  of  a  line  of  tug-boats,  of  which  the  E.  A.  Packer  was  one,  for 
the  towage  of  the  Enterprise  from  Brooklyn  to  Cheesequoke  creek, 
where  she  was  to  be  loaded  with  poles,  and  thence,  after  being  loaded, 
to  be  towed  to  Newark,  New  Jersey.  The  captain,  at  the  time,  paid 
$35,  the  price  agreed  on  for  the  whole  trip.  The  next  day  the  canal- 
boat  was  towed  to  the  creek  by  one  of  Mr.  Scully's  tugs,  and  had  got 
loaded  with  poles  by  December  31st.  A  few  days  after,  a  small  tug 
took  the  canal-boat  as  far  as  South  Amboy,  and  there  left  her.  In 
two  or  three  days  more  the  tug  Mary  Ann  came  and  towed  the  canal- 
boat  as  far  as  Elizabethport,  where  she  was  left  until  the  eighth  of 
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February.  On  the  morning  of  that  day,  the  libelant's  captain  hav- 
ing previously  complained  that  he  was  unnecessarily  detained,  the 
pilot  of  the  E.  A.  Packer  went  with  his  tug  to  the  canal-boat,  and, 
according  to  the  defendant's  testimony,  advised  against  the  attempt 
to  go  to  Newark,  on  account  of  the  ice. 

The  captain  testifies  that  he  submitted  the  matter  entirely  to  the 
judgment  of  the  pilot  of  the  Packer,  but  the  weight  of  evidence  is 
certainly  to  the  effect  that  the  captain  of  the  canal-boat  said  he  would 
take  the  risk  if  the  tug  would  do  as  he  wanted.  The  tide  was  then 
flood,  and  no  ice  was  in  sight  along  the  channel  way  of  the  bay.  The 
tug  thereupon  took  the  canal-boat  along-side,  and  proceeded  several 
miles  without  encountering  any  ice,  until  two  or  three  miles  above 
the  central  bridge,  when,  reaching  the  lower  part  of  the  dyke,  where 
the  Passaic  is  narrow,  a  dense  pack  of  ice  was  encountered.  Some 
three  or  four  steam  propeller  barges  and  tugs  were  ahead  of  the 
Packer,  and,  before  entering  the  ice,  the  canal-boat  was  put  astern 
and  fastened  by  a  hawser  about  8  feet  in  length.  It  was  proposed  to 
follow,  if  possible,  in  the  wake  of  the  barges  and  tugs  ahead.  After 
entering  100  or  200  feet  in  the  pack,  they  were  unable  to  proceed  fur- 
ther, as  were  also  the  boats  ahead  of  them.  While  lying  there  the 
steam-tug  Mackin  passed  on  the  port  side  of  the  canal-boat,  and 
worked  in  directly  ahead  of  the  Packer,  and  there  remained  fast. 
Shortly  after,  some  momentary  excitement  was  occasioned  by  the 
captain's  assistant  on  the  canal-boat  exclaiming  that  she  had  been 
injured  in  her  port  quarter,  and  was  leaking.  The  injury  was  as- 
cribed to  the  passage  of  the  Mackin,  but  it  proved  to  be  trifling.  The 
weight  of  testimony  is  that  the  captain  at  that  time,  or  soon  after, 
expressed  his  regret  that  they  had  left  Elizabethport,  and  desired  to 
be  taken  back.  The  Packer  immediately  proceeded  to  return.  They 
had  been  at  this  time  from  an  hour  to  an  hour  and  a  half  in  the  ice. 
It  was  nearly  high  water,  and  with  the  ebb-tide  the  pack  of  ice  above 
would  be  carried  down  into  the  bay  below.  The  return  of  the  Packer 
was  through  clear  water.  Shortly  before  reaching  the  central  bridge, 
a  large  field  of  meadow  ice  was  encountered,  500  or  600  yards  long, 
about  the  same  width,  and  from  half  an  inch  to  two  inches  thick, 
whion  had  been  blown  by  the  wind  from  the  flats  along  the  shore,  and 
lay  directly  between  the  Packer  and  the  draw  of  the  bridge,  through 
which  it  was  necessary  for  her  to  pass.  The  Packer  steamed  ahead 
slowly  under  a  single  bell.  In  entering  and  ploughing  through  this 
field  of  meadow  ice,  in  order  to  reach-the  draw,  she  had  not  proceeded 
ntore  than  two  or  three  hundred  feet  when  the  starboard  bow  of  the 
tsanal-boat  was  cut  through  by  the  ice,  and  she  was  beached  as  soon 
as  possible. 

On  the  trial  one  of  the  grounds  of  the  libelant's  claim  was  that  the 
canal-boat,  under  the  contracts  was  entitled  to  a  safe  towage  to  New- 
ark, and  that  the  Packer,  having  delayed  in  taking  her  until  an  im- 
proper time,  was  liable  for  this  delay,  and  for  taking  her  at  this  un- 
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toward  season  of  the  year,  instead  of  earlier,  before  any  ice  had  formed 
in  the  river.  It  was  ruled  on  the  trial,  and  I  think  correctly,  that 
the  Packer  was  not  liable  in  rem  on  that  ground,  inasmuch  as  the 
contract  with  Scully,  the  proprietor  of  the  line,  was  a  general  contract 
for  towage  services,  not  having  reference  to- any  particular  vessel,  and 
that  for  damages  for  such  delay  he  only  was  liable  in  personam.  The 
obligation  of  the  Packer,  however,  began  from  the  time  she  was  ap- 
propriated to  this  service  and  commenced  her  duties.  Her  duties 
from  that  time  were  such  as  were  imposed  by  the  contract  made  in 
December  previous.  That  contract  was  not  a  contract  made  specially 
with  reference  to  the  dangers  of  navigation  in  ice,  as  in  the  cases  of 
The  Alfred  and  Edwin,  7  Ben.  137,  and  The  W.  E.  Gladwith,  17 
Blatchf.  77,  but  for  navigation  under  ordinary  conditions;  and  her 
obligations  were  the  ordinary  obligations  for  due  care  and  skill  on  her 
part,  in  effecting  a  safe  passage,  including  the  duty  to  undertake  it  in 
suitable  weather  only.  Under  the  original  contract  the  Packer  had 
no  right  to  start  out,  and  cannot  be  excused  from  negligence  and  want 
of  due  care  in  starting  out  with  the  canal-boat,  when  the  pilot  knew 
the  attempt  would  be  dangerous. 

There  can  be  no  doubt  that  the  attempt  to  go  to  Newark  on  the 
eighth  of  February  was  a  hazardous  one.  Although  no  ice  was  vis- 
ible in  the  bay  from  Elizabethport,  the  pilot  of  the  Packer  well  knew 
that  there  was  tbick  ice  in  the  river  above;  and  the  captain  of  the 
canal-boat,  who  had  been  at  Newark  the  day  before,  though  not  by 
river,  must  also  have  known  there  was  ice,  and  was  informed  of  it  by 
the  pilot.  He  was  impatient,  however,  to  make  the  attempt;  and, 
as  I  have  said,  the  weight  of  evidence  is  that  he  agreed  to  take  the 
risk.  Some  of  the  witnesses  for  the  defendant  add  that  the  captain 
stated,  when  saying  he  would  take  the  risk,  that  he  was  the  owner  of 
the  boat.  This  was  untrue,  and  was  emphatically  denied  by  the  cap- 
tain ;  and  I  am  not  disposed  to  accept  this  part  of  the  defendant's 
testimony.  There  is  no  suggestion  that  the  pilot  of  the  Packer  sup- 
posed the  captain  was  the  owner  of  the  cargo. 

In  the  case  of  an  independent  contract  to  tow  a  boat  through  ice, 
or  of  a  contract  deliberately  made  with  reference  to  such  circum- 
stances, a  tug  would  not  be  held  liable  for  starting  upon  such  an  un- 
dertaking ;  but  only  for  some  negligence,  or  want  of  due  care  and  skill 
in  the  execution  of  it.  The  Alfred  and  Edwin  and  The  W.  E.  Glad- 
wish,  supra.  This  case  is  not,  I  think,  equivalent  to  such  a  contract. 
The  Enterprise,  under  the  original  contract,  was  entitled  to  safe  trans- 
port, so  far  as  due  care  in  selecting  the  time  for  starting  and  for  con- 
tinuing the  trip  could  insure  it.  The  contract  was  for  towage  in  ref- 
erence to  the  ordinary  conditions  of  safety.  The  price  for  the  entire 
towage  to  Newark  had  been  paid.  The  circumstances  altogether  do 
not  indicate  any  intention  to  make  a  fundamentally  new  contract. 
Both  parties  were  aware  of  the  original  contract,  and  I  doubt  whether 
the  captain  can  be  deemed  to  have  had  any  authority  to  revoke  it, 
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and  to  make  a  new  one  to  be  towed  through  the  ice  solely  at  his  own 
risk.  The  captain  denies  that  he  made  any  such  undertaking  at  all, 
and  it  certainly  could  not  have  been  understood  as  a  wholly  new  con- 
tract by  the  pilot  of  the  Packer.  No  new  compensation  was  to  be 
paid.  At  most,  then,  the  case  would  seem  to  be  one  in  which  the 
tug  and  the  captain  of  the  canal-boat  agreed  to  venture  upon  a  haz- 
ardous undertaking  by  setting  out  at  an  improper  time  in  the  dis- 
charge of  the  original  contract  of  towage.  Both  knew,  or  ought  to 
have  known,  that  the  attempt  was  dangerous,  and  at  the  peril  of  the 
boat  and  cargo,  and  both  concurred  in  the  attempt.  In  this  point  of 
view  the  cases  of  The  William  Murtagk,  3  Fed.  Rep.  404,  17  Fed. 
Rep.  259,  and  The  William  Cox,  3  Fed.  Rep.  645,  9  Fed.  Rep.  672', 
would  seem  to  be  applicable,  and  each  party  must  therefore  be  charged 
with  one-half  of  the  loss. 

If,  however,  the  voyage  were  regarded  as,  in  effect,  made  upon  a  new 
contract  for  towage,  amid  the  hazards  of  expected  ice,  at  the  master's 
risk,  still,  in  the  language  of  Waite,  C.  J.,  in  the  W .  E.  Oladiviah,  17 
Blatchf.  77,  83,  "the  contract  was  for  such  a  degree  of  caution  and 
skill  as  was  required  for  towage  under  such  circumstances.  *  *  * 
The  tug  undertook  to  bring  to  this  work  such  prudence  and  such  nau- 
tical skill  as  was  ordinarily  required  in  such  navigation.  More  was 
not  contracted  for,  and  more  was  not  expected.  *  *  *  To  make 
her  liable,  the  error  must  be  one  which  a  careful  and  prudent  navi- 
gator, surrounded  by  like  circumstances,  would  not  have  made.  The 
master  of  the  barge,  in  legal  effect,  assumed  for  the  barge  and  her 
cargo  all  the  risks  of  towage  in  the  ice  not  caused  by  neglect  or  un- 
skillful navigation  of  the  tug."  Judged  by  this  standard,  I  find  no 
negligence  or  want  of  skill  or  caution  in  the  Packer,  until  upon  her 
return  she  encountered  the  field  of  floating  ice.  The  libelant's  wit- 
nesses testify  that  they  thought  ic  would  have  been  safer' for  the  Packer 
to  have  maintained  her  position  in  the  ice  near  the  dyke  until  the 
ebb-tide  had  loosened  it,  and  enabled  the  barges  and  tugs  ahead  to 
proceed  and  the  Packer  to  keep  on  in  their  wake.  This  is  evidently 
a  judgment  formed  after  the  event,  and  is  entitled  to  little  weight. 
It  involved  perseverance  in  a  dangerous  attempt;  would  have  sub- 
jected the  Packer  to  all  the  dangers  of  thick  ice  coming  down  with 
the  tide,  and  to  the  probable  chance,  and  even  the  great  likelihood, 
that  the  Packer  would  be  unable  to  keep  so  near  to  the  barges  ahead 
'as  to  derive  any  protection  from  them. 

I  am  satisfied  that  the  most  prudent  course,  the  bay  being  appar- 
ently clear  below,  was  to  do  what  the  Packer  did,  with  the  evident 
concurrence  of  the  libelant's  captain,  namely,  to  attempt  to  return. 
This  appeared  to  be  without  danger.  When  the  large  field  of  ice, 
however,  was  encountered  below,  it  seems  to  me  to  have  been  the 
clear  duty  of  the  Packer  to  attempt  to  break  a  passage  through,  be- 
fore entering  it,  and  subjecting  the  canal-boat  to  its  cutting  pressure. 
Such  precautions  are  usual  where  any  dangerous  ice  is  encountered. 
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These  precautions  were  taken  in  the  case  of  The  Gladwisk,  supra. 
One  reason  now  suggested  for  not  having  adopted  them  in  this  case 
is  that  the  tide  was  already  ebb,  and  any  delay  might  have  been  fol- 
lowed by  a  crush  of  ice  from  above.  Had  this  been  the  real  reason, 
the  pilot  of  the  Packer  would  naturally  have  consulted  the  captain 
of  the  canal-boat,  considering  the  alleged  agreement  to  go  according 
to  his  directions,  as  to  which  of  these  alternative  risks  he  would  take. 
It  does  not  appear  that  any  ice  from  above  was  in  sight.  The  cap- 
tain was  not  consulted ;  neither  did  the  captain,  as  he  had  the  op- 
portunity to  do,  and  as  he  ought  to  have  done  if  he  intended  to  object 
to  it,  make  any  objection,  or  require  the  ice  field  to  be  broken  up 
first.  Both  were  negligent  in  this  matter.  The  Packer  had  already 
several  miles  the  start  of  the  thick  ice  above.  A  short  time  would 
have  sufficed  for  at  least  something  to  have  been  done  in  aid  of  the 
barge  by  breaking  up  the  thin  field  which  lay  between  her  and  the 
draw.  The  failure  of  the  Backer  to  do  anything  to  avert  this  im- 
mediate and  present  danger  is  not  answered  by  the  mere  apprehen- 
sion of  a  more  remote  danger  behind.  From  either  point  of  view, 
the  Packer  must  be  held  also  in  fault,  and  must  be  charged,  therefore, 
with  one-half  of  the  damages  to  the  boat  and  cargo,  with  costs. 


Nobwich  &  N.  I.  Tbansp.  Co.  v.  New  Yobk  Balance  Dock  Co.1 


1.  Negligence  —  Raising  Vessel  ok  Dry-Dock  —  Approval  of  Blocking  — 

Agent. 

The  owners  of  a  large  steamer,  who  were  making  repairs  on  her,  in  the  course 
of  which  they  desired  to  put  some  bolts  through  her  engine  keelsons,  applied 
to  the  owners  of  a  floating  dry-dock  to  take  the  steamer  out  of  the  water  on 
their  dock,  on  blocking  high  enough  to  allow  of  putting  in  bolts  seven  feet  long 
without  bending.  This  was  an  extraordinary  height  to  raise  a  vessel  on  such 
a  dock.  The  employes  of  the  owners  of  the  dock  arranged  the  blocking,  mak- 
ing a  single  tier  of  blocks,  each  pile  of  blocks  being  fastened  together  by  iron 
dogs,  and  between  some  of  the  piles  they  put  cross-braces.  The  steamer  was 
then  taken  on  the  dock  and  raised  out  of  the  water,  but  before  the  raising  was 
complete  the  blocking  gave  way,  the  steamer  falling  backwards,  and  she  was 
seriously  injured.  Held,  that  the  evidence  did  not  snow  that  the  blocking  was 
prepared  according  to  the  directions  of  the  steamer's  agent,  but  at  most  that  it 
was  approved  as  of  sufficient  height.  * 

2.  Same — Condition  of  Vessel— Notice. 

That  the  fact  that  the  steamer  was  in  a  condition  needing  repair  was  not 
shown  to  have  caused  her  fall ;  that  the  contract  of  the  owner  of  such  a  dock 
is,  in  the  absence  of  representation  or  special  agreement,  to  raise  the  vessel  as 
she  is, — the  care  and  skill  required  of  him  in  each  case  depending  on  the  con- 
dition of  the  vessel  he  undertakes  to  raise ;  that  in  this  esse  there  was  no  rep- 
resentation, and  it  was  practicable  to  raise  the  steamer  safely  in  her  actual 
condition,  and  therefore,  if  her  condition  had  caused  her  fall,  the  dock-owner 
would  not  thereby  have  been  relieved  from  responsibility,  because  there  was  in 

1  Reported  by  R.  D.  A  Wylljrs  Benedict,  of  the  New  York  bar. 
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the  facts  shown  abundant  ground  to  put  the  dock-owner  on  inquiry  as  to  her 
condition,  and  therefore  ignorance  of  her  condition  would  have  been  negli- 
gence. 

3.  Same — Degree  of  Responsibility  of  Owner  of  Dry-Dock. 

That  the  nature  of  the  employment  of  an  owner  of  such  a  dock  and  the  char- 
acter of  the  service  are  abundant  reason  for  holding  him  to  a  high  degree  of 
responsibility  as  regards  the  sufficiency  and  management  of  the  dock ;  and  that 
such  responsibility  must  extend  to  a  warranty  of  the  sufficiency  of  the  blocking 
which  he  employs. 

4.  Same— Fall  of  Steam-Boat  on  Dry-Dock— Negligence— Damages. 

That  even  if  the  liability  of  the  dock-owner  was  only  for  negligence,  still  he 
would  be  liable  in  this  case,  because  the  unusual  height  in  this  case  required 
unusual  care,  and  by  cribbing  the  blocks  instead  of  laying  them  single,  (the 
method  of  cribbing  blocks,  though  never  resorted  to  on  this  dock  for  many 
years  previous,  being  a  method  well  known  in  raising  vessels,)  all  danger  of 
the  steamer's  fall  would  have  been  avoided,  and  the  choosing  the  less  safe  of 
two  methods  for  performing  this  work  was  negligence;  that  there  having 
been  a  sag  in  the  floor  of  the  dock,  by  reason  of  which  it  retained  a  body  of 
water*  some  15  or  20  inches  deep  at  the  deepest  part,  if,  as  it  seemed  not  un- 
warranted to  infer,  a  jar  sufficient  to  topple  the  steamer  over  was  given  to  the 
'  dock  by  some  movement  of  that  body  of  water  upon  it,  the  dock-owner  would 
be  liable  on  account  of  the  unsafe  condition  of  the  dock  for  raising  this  steamer 
as  she  was  raised ;  that  the  dock-owner  was  liable  for  the  damages  sustained 
by  the  steamer. 

In  Admiralty. 

Bristow,  Peet  d  Opdyke,  (Robert  D.  Benedict,  of  counsel,)  for  libel- 
ants. 

Owen  db  Gray,  (WiUiam  O.  Choate,  of  counsel,)  for  defendants. 

Benedict,  J.  This  is  an  action  to  reeover  damages  for  injuries 
done  to  the  steam-boat  City  of  Boston  while  being  raised  by  the  defend- 
ants upon  a  balance  dock.  The  libel  avers  that  on  May  16,  1882, 
the  defendants  agreed  with  the  libelants  to  receive  the  libelants'  boat, 
the  City  of  Boston,  upon  its  balance  dock,  in  the  city  of  New  York, 
and  carefully  raise  her  out  of  the  water  in  such  a  way  as  to  avoid 
injury  to  her,  to  retain  her  so  raised  until  the  libelants  could  do  cer- 
tain specified  repairs  upon  her,  and  upon  the  completion  of  such  re- 
pairs, and  when  so  requested,  to  return  the  boat  to  the  water;  that 
in  accordance  with  such  contract  the  defendants  received  the  boat 
from  the  libelants  and  commenced  raising  her  upon  the  dock,  but 
when  the  dock  had  risen  almost  to  the  surface  of  the  water  the  boat 
fell  from  the  blocks  upon  which  she  had  been  placed  in  the  dock  and 
received  serious  injuries.  These  injuries  the  libel  charges  to  have 
been  caused  by  the  defendants'  negligence  in  the  preparation  of  their 
dock,  and  in  the  raising  of  the  boat,  and  by  their  failure  to  properly 
perform  their  contract.  The  answer  admits  an  agreement  to  raise 
the  boat,  but  leaves  the  terms  of  the  agreement  to  be  proved  by  the 
libelants.  It  also  admits  receiving  the  boat  from  the  libelants,  and 
that  while  being  raised  upon  the  dock  she  fell.  It  avers  that  the  de- 
fendants prepared  the  dock  according  to  the  instructions  of  the  libel- 
ants ;  that  such  preparation  was  done  carefully  and  skillfully,  and 
was  approved  by  the  libelants,  and  that  the  dock  so  prepared  was 
approved  by  the  libelants.  It  also  avers  that  the  boat  was  in  an  un- 
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fit  condition  for  raising,  of  which  the  defendants,  were  ignorant,  and 
it  charges  that  the  fall  of  the  boat  was  caused  by  the  carelessness, 
negligence,  and  interference  of  the  libelants,  and  the  unfit  condition 
of  the  boat,  and  not  by  any  negligence  or  want  of  care  on  the  part  of 
the  defendants.  Upon  these  pleadings  the  point  has  been  taken  that 
they  leave  the  defendants  without  a  defense,  because  they  admit  a 
contract  to  raise  the  boat  and  a  failure  to  perform  that  agreement. 
This  point  will,  however,  be  passed,  and  the  case  determined  on  the 
facts  disclosed  by  the  testimony.  In  so  considering  the  case,  it  will 
be  convenient  first  to  dispose  of  the  issue  raised  by  the  averment  of 
the  answer,  that  the  blocking  upon  which  the  boat  was  resting  when 
she  fell  was  prepared  according  to  the  direction  of  the  libelants,  and 
was  accepted  by  the  libelants  as  satisfactory.  This  averment  is  not 
sustained  by  the  testimony.  The  most  that  can  be  said  is  that  the 
blocking  was  approved  as  sufficient  in  height  to  give  the  boat  the  re- 
quired elevation  above  the  floor  of  the  dock.  Upon  the  evidence  the 
libelants  are  in  no  way  responsible  for  the  means  which  the  defend- 
ants  adopted  to  give  the  boat  the  requisite  elevation  from  the  floor  of 
the  dock. 

Next  will  be  considered  the  issue  raised  by  the  averment  of  the  an- 
swer, that  the  condition  of  the  boat  rendered  her  unfit  for  raising,  and 
that  the  fall  of  the  boat  was  a  result  of  that  condition.  The  evidence 
fails  to  show  that  the  fall  of  the  boat  was  caused  by  her  condition.  Nor 
would  it  avail  the  defendants  to  hold  that  it  was  so  caused.  Dry-docks 
are,  in  general,  not  employed  for  the  purpose  of  raising  vessels  of  sound 
condition.  Vessels  loaded  and  light,  broken  and  sound,  water-logged 
vessels,  hogged  vessels,  vessels  out  of  shape  from  stranding,  vessels  too 
old  and  weak  to  run  longer  without  repairs,  are  the  vessels  requiring 
the  services  of  a  dry-dock ;  and,  as  was  said  on  a  former  occasion, 
(Howes  v.  Balance  Dock,  9  Ben.  232,)  the  contract  of  the  dock-owner 
is,  in  the  absence  of  representation  or  special  agreement,  to  raise  the 
vessel  as  she  is;  the  care  and  skill  required  of  him  in  each  case  de- 
pending upon  the  condition  of  the  vessel  he  undertakes  to  raise.  In 
this  case  no  representation  by  the  libelants,  respecting  the  condition 
of  the  boat,  is  claimed  to  have  been  made.  Nor  is  it  contended  that 
it  was  impracticable  to  raise  the  boat  safely  in  the  condition  she  was. 
If,  then,  it  had  been  shown  that  the  condition  of  the  boat  rendered 
her  fall  inevitable,  blocked  as  she  was,  it  is  not  seen  how  the  defend- 
ants' liability  for  the  injuries  resulting  from  the  fall  could  be  dis- 
puted. Nor,  if  such  were  the  case,  would  it  avail  the  dock-owners  to 
hold  that  they  were  ignorant  of  the  condition  of  the  boat.  The  boat 
was  dismantled.  Her  walking-beam  was  out,  much  of  her  engine 
was  out  of  position,  and  the  known  object  of  having  her  raised  upon 
the  dock  was  to  bolt  down  her  engine  keelsons.  In  these  and  other 
circumstances  there  was  abundant  cause  to  put  the  dock-owners  upon 
inquiry  as  to  the  boat's  condition.  A  failure  by  the  defendants,  un- 
der such  circumstances,  to  be  informed  in  regard  to  the  actual  con- 
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dition  of  the  boat  does  not  constitute  a  defense.  Ignorance  under 
such  circumstances  was  itself  negligence: 

Passing  now  to  consider  the  testimony  offered  in  support  of  the 
averments  of  the  libel,  I  find  it  proved  that  the  libelants  applied  to 
the  defendants  to  raise  the  City  of  Boston  out  of  water  upon  the  de- 
fendants' balance  dock,  the  boat  to  be  sufficiently  elevated  above  the 
floor  of  the  dock  to  enable  bolts  seven  feet  long  to  be  passed  up 
through  the  bottom  and  the  engine  keelsons  without  being  bent.  The 
defendants  agreed  so  to  raise  the  boat,  and  in  pursuance  of  such 
agreement  proceeded  to  construct  upon  the  floor  of  the  dock  the 
blocking  upon  which  the  boat's  keel  was  to  rest  when  raised.  The 
elevation  of  the  boat  from  the  floor  of  the  dock,  called  for  by  the 
contract,  was  unusual.  No  boat  of  the  size  of  the  City  of  Boston 
had  ever  before  been  blocked  to  such  a  height  upon  this,  nor,  so  far 
as  appears,  upon  any  other  floating  dock.  Two  methods  of  con- 
structing this  blocking  were  open  to  be  adopted :  one  by  placing  single 
blocks  of  timber  one  upon  the  other  till  the  requisite  height  should  be 
reached ;  the  other  to  arrange  the  blocks  of  timber  crib  fashion.  Crib- 
bing the  blocks  is  a  method  well  known,  and  often  employed  in  con- 
structing blocking  for  vessels.  By  adopting  it,  all  danger  of  falling 
is  avoided.  This  method  had  never,  previous  to  the  fall  of  the  City 
of  Boston,  been  employed  on  the  defendants'  dock,  where  many  ves- 
sels have  been  raised  in  safety  without  cribbing. 

After  the  City  of  Boston  fell  she  was  raised  by  the  defendants  upon 
the  dock  with  the  blocks  fore  and  aft  cribbed,  and  then  she  was  raised 
in  safety.  When  the  first  attempt  to  raise  her  was  made,  however, 
the  blocks  were  not  cribbed,  but  placed  one  upon  the  other  single 
until  the  requisite  height  was  reached.  The  blocks  were  then  dogged 
together,  and  between  some  of  the  piles  of  blocks  at  each  end,  and 
also  between  an  uncertain  number  of  the  piles  in  the  center,  cross- 
braces  of  spruce  plank  were  placed,  running  from  the  foot  of  one  pile 
to  near  the  top  of  the  next.  The  blocking  having  been  thus  prepared 
by  the  defendants  and  the  dock  lowered,  the  boat  was  taken  by  the 
defendants  into  their  possession  and  placed  in  position  in  the  dock, 
and  the  work  of  raising  her,  by  pumping  out  the  water  from  the  sec- 
tions of  the  dock,  begun.  As  the  dock  roBe  the  keel  of  the  boat  took 
the  blocking  over  which  it  had  been  placed,  and  thereafter  as  the  dock 
rose  the  boat  rose  until  the  keel  was  four  or  five  feet  out  of  the  water, 
when  the  boat  and  blocking  on  which  it  was  resting  toppled  over  back- 
wards, and  the  boat  fell  heavily  upon  the  floor  of  the  dock. 

These  facts  are  not  in  dispute,  and  it  is  contended  by  the  libelants 
that  they  afford  ground  for  a  decree  against  the  defendants  for  failure 
to  discharge  the  obligations  assumed  in  making  the  contract  stated. 
The  question  thus  presented  is  novel.  Adjudged  cases  where  courts 
have  been  called  on  to  consider  the  obligations  assumed  by  the  owner 
of  a  dry-dock  who  undertakes  to  raise  a  vessel  upon  his  dock  are  rare, 
and  no  case  has  been  referred  to  on  this  occasion  which  can  be  fairly 
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claimed  to  furnish  authority  for  a  decision  of  the  case  at  bar.  The 
extent  of  the  responsibility  assumed  by  the  defendants  when  they  un- 
dertook to  raise  the  libelants'  vessel  upon  their  dock  mast  therefore 
be  ascertained  by  a  due  consideration  of  the  character  of  the  employ- 
ment, and  the  legal  relation  of  the  contracting  parties  naturally  and 
justly  resulting  therefrom. 

If  it  is  true — and  the  fact  is  not  easy  to  deny,  upon  the  evidence — 
that  the  libelants'  vessel  when  injured  was  within  the  exclusive  con- 
trol of  the  defendants,  and  had  been  placed  in  the  defendants'  ex- 
clusive possession  to  enable  the  defendants  to  perform  their  agree- 
ment to  raise  the  boat,  there  might,  as  it  seems  to  me,  be  difficulty 
in  finding  ground  upon  which  to  base  a  sound  distinction  between 
the  obligations  assumed  by  the  defendants  and  those  of  a  carrier  in 
respect  to  goods  intrusted  to  him  to  be  carried.  But  assuming  in 
favor  of  the  defendants  that  all  the  reasons  upon  which  the  liability 
of  a  carrier  of  goods  is  supposed  to  rest  do  not  exist  in  the  case  of  a 
dry-dock  owner  having  possession  of  a  vessel  intrusted  to  him  for  the 
purpose  of  being  raised,  still  there  is,  as  it  seems  to  me,  abundant 
reason  to  be  found  in  the  nature  of  the  employment  and  the  character 
of  the  service  for  holding  the  dry-dock  owner  to  a  high  degree  of  re- 
sponsibility as  regards  the  sufficiency  and  management  of  his  docks. 
The  service  to  be  rendered  relates  to  property  peculiarly  situated, 
namely,  vessels  constructed  for  the  purpose  of  floating  upon  the  wa- 
ter, and,  as  already  remarked,  either  weakened  by  age  or  accident, 
or  from  some  other  cause  requiring  instant  repair  upon  the  land;  and, 
while  it  cannot  be  said  that  the  dock-owner  possesses  a  franchise,  yet 
by  reason  of  the  cost  of  constructing  and  erecting  a  structure  like  a 
dry-dock,  the  location  necessary  for  the  use,  and  the  character  of  the 
service  to  be  rendered,  the  dry-dock  owner  has  what  is  nearly,  if  not 
quite,  equivalent  to  an  exclusive  privilege.  A  refusal  of  employment 
made  by  a  dry-dock  owner,  without  cause,  would,  in  the  majority  of 
cases,  work  irreparable  injury,  and  be  unjustifiable.  Moreover,  docks 
of  this  character,  when  employed,  must  always  be  operated  by  those 
who  own  them.  The  conditions  and  capacity  of  the  dock  are  un- 
known except  to  the  owner.  In  general,  the  employment  of  the  dock 
is  compelled  by  necessity,  and  must  be  contracted  for  by  the  master 
of  the  ship  in  the  absence  of  the  ship-owner,  who  is  forced  by  circum- 
stances to  intrust  his  vessel,  greater  in  value  it  may  be  than  the 
dock,  upon  a  structure,  the  condition  of  which  is  necessarily  unknown 
to  him,  or  to  his  agent,  the  ship-master,  and  which  is  to  be  operated 
by  persons  whose  character  and  skill  are  likewise  unknown,  and 
where  a  slight  relaxation  of  care  or  a  defect  of  skill  may  result  in  a 
fatal  straining  of  his  ship,  or,  as  here,  in  a  serious  fall. 

The  employment  of  the  dry-dock  owner  is  therefore  of  necessity 
confidential.  It  is  in  a  substantial  sense  a  public  employment,  and 
while  it  may  be  that-due  protection  of  the  public  can  be  secured  without 
attaching  to  this  employment  those  several  obligations  which  the  law 
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has  found  it  necessary  to  attach  to  the  employment  of  a  carrier  of 
goods,  I  have  no  hesitation  in  saying  that  public  policy  requires  that 
to  this  employment  a  high  degree  of  responsibility  must  be  attached 
by  the  law.  Within  the  range  of  that  responsibility  it  seems  entirely 
reasonable  to  bring  the  sufficiency  of  the  blocking  upon  which  the 
vessel  rests  for  support  when  raised  from  the  water  by  the  dock ;  for 
blooking  sufficient  to  bear  up  the  vessel  is  a  necessity  of  the  under- 
taking. It  must  be  and  is  prepared  by  the  dock-owner.  What  block- 
ing will  be  sufficient  to  support  a  particular  vessel  upon  a  particular 
dock  comes  within  the  experience  of  the  owner  of  the  dock,  and  is  not 
within  the  ordinary  experience  of  the  owner  of  the  ship.  The  dock- 
owner,  and  he  only,  can  know  the  action  of  his  dock  when  rising  un- 
der the  burden  of  a  given  ship.  The  obligation  to  provide  a  sufficient 
blocking  is  therefore  an  obligation  naturally  attaching  to  the  dock- 
owner,  and  with  reason  and  justice  may  be  held  to  be  one  of  the  im- 
plied obligations  assumed  by  a  dock-owner  when  he  agrees  to  raise  a 
ship. 

It  will  be  observed  that  the  case  here  is  not  that  of  the  giving  way 
of  the  blocking  through  some  latent  defect.  The  boat  did  not  fall 
because  the,  blocking  under  her  gave  way  by  reason  of  some  latent 
defects  in  the  blocks,  but  because  the  method  adopted  by  the  defend- 
ants in  building  up  the  blocks  rendered  the  blocking  unstable  and 
insufficient  when  subjected  to  the  weight  of  the  boat,  and  the  move- 
ment necessarily  incident  to  the  raising  of  the  dook.  Such,  at  any 
rate,  was  the  fact,  if,  as  the  defendants  oontend,  the  dock  was  raised 
evenly,  and  no  motion  imparted  to  the  vessel.  The  case,  therefore, 
in  this  aspect  is  one  of  damages  resulting  from  the  use  of  blocking 
which  proved  insufficient  for  the  purpose  to  which  it  was  applied ;  and 
if  I  am  right  in  the  opinion  that  the  defendants  warranted  the  block- 
ing as  sufficient  to  support  the  ship,  liability  for  the  damages  result- 
ing follows,  of  course.  In  support  of  this  conclusion  reference  may 
be  made  to  the  somewhat  analogous  case  of  a  carriage  being  trans- 
ported on  a  ferry-boat,  and  damaged  beeause  of  a  defective  chain 
placed  behind  it  to  prevent  its  running  off  the  boat.  In  such  a  case 
the  ferry-master,  although  held  not  to  be  a  common  oarrier,  was  held 
responsible  for  the  damages  resulting  from  the  employment  of  defect- 
ive iron  in  a  link  of  the  chain.  Clark  v.  Union  Ferry  Co.  35  N.  Y. 
485;  Wyckoff  v.  Queens  Co.  Ferry  Co.  52  N.  Y.  32.  So,  in  the  case 
of  Cook  v.  Floating  Dry-dock,  1  Hilt.  436,  the  dock-owner  was  held 
chargeable  with  the  obligation  to  make  the  stanchions  of  the  dook 
sufficiently  strong  to  support  a  stage,  and  liable  for  damages  arising 
from  insufficiency  of  the  stanchions ;  such  liability  being  there  placed 
upon  the  ground  of  a  warranty  against  all  such  faults  and  defects  as 
would  render  the  contemplated  use  of  the  dock  dangerous.  That  the 
defendants'  dock  was  defective  in  the  blocking,  and  dangerous  to  be 
used  as  it  was  used  because  of  that  defect,  is  shown  by  the  result. 

The  decision  of  this  court  in  Howes  v.  Balance  Dock,  9  Ben.  232, 
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has  been  cited  by  the  defendants  as  inconsistent  with  sach  a  conclu- 
sion as  above  stated.  Bat  in  the  case  referred  to  the  question  was 
one  of  delay  in  carrying  out  a  contract  to  raise  a  vessel,  and  the  ques- 
tion of  warranty  did  not  arise.  If,  however,  any  inference  is  to  be 
drawn  from  the  decision  in  that  case,  it  seems  adverse  to  the  defend- 
ants here.  In  opposition  to  this  view  it  is  contended  in  behalf  of 
the  defendants  that  there  is  no  bailment  in  the  case;  that  the  lia- 
bility of  a  dock-owner  for  injuries  sustained  by  a  vessel  while  being 
raised,  always  depends  upon  the  question  of  negligence,  and  the  de- 
fendants cannot  be  held  responsible  for  the  injuries  to  the  libelants' 
boat,  because  it  has  not  been  proved  that  the  fall  of  the  boat  was 
caused  by  the  defendants'  negligence.  If  this  be  the  law  of  the  case, 
still  the  decision  must  in  my  opinion  be  adverse  to  the  defendants. 

As  already  remarked,  the  work  undertaken  by  the  defendants  was 
attended  with  unusual  risk  of  the  vessel's  falling,  owing  to  the  eleva- 
tion of  the  vessel's  keel  from  the  floor  of  the  dock  at  which,  accord- 
ing to  the  agreement,  the  boat  was  to  be  placed.  The  care  demanded 
in  constructing  the  blocking  is  to  be  measured  by  the  risk  of  the  fall- 
ing involved  in  the  operation  as  it  was  to  be  conducted,  taken  in  con- 
nection with  the  character  and  value  of  the  property  to  be  subjected 
to  danger.  It  is,  therefore,  not  too  much  to  say  that  it  was  incum- 
bent upon  the  defendants  to  employ  all  means  at  command  to  reduce 
that  risk  to  the  minimum,  and  failure  in  this  respect  was  negligence. 
Means  were  at  hand  by  which  to  remove  all  danger  of  the  vessel's 
falling.  To  secure  absolute  safety  it  was  only  necessary  to  crib  the 
blocks.  ThiB  method  of  avoiding  danger  of  a  fall  was  well  known  in 
connection  with  the  raising  of  vessels,  and  the  fact  that  this  method 
had  never  been  resorted  to  in  this  dock  during  many  years  prior  to 
the  fall  of  the  City  of  Boston  does  not  prove  the  expedient  to  be  una- 
vailable or  unnecessary,  for  no  such  vessel  as  the  City  of  Boston  was 
ever  thus  raised  at  such  an  elevation  from  the  dock,  while  the  other 
fact,  that  cribbing  was  employed  when  the  City  of  Boston  was  next 
raised  immediately  after  the  fall,  goes  far  to  prove  the  necessity,  as 
well  as  the  reasonableness,  of  the  precaution  in  question.  Instead  of 
adopting  this  precaution,  known  to  be  sufficient  to  remove  all  danger 
of  falling,  the  defendants  adopted  a  method  of  arranging  the  blocks 
necessarily  involving  a  risk  of  the  vessel's  falling,  and  endeavored  to 
diminish  the  risk  by  dogging  the  blocks  piled  single,  and,  for  the  first 
time  in  the  use  of  this  dock,  by  putting  braces  between  the  blocking. 
So  far  as  the  evidence  discloses,  the  decision  to  pile  the  blocks  single 
was  not  arrived  at  because  of  any  difficulty  or  expense  attendant  upon 
cribbing  the  blocks,  nor  because  single  blocking,  secured  by  dogs  and 
braces,  was  supposed  to  be  more  secure  than  cribbing.  The  only 
reason  for  the  course  pursued,  suggested  to  me  by  the  testimony,  is 
that  cribbing  would  require  a  greater  number  of  blocks  than  those  at 
hand.  But,  whether  impelled  by  this  reason  or  some  better  one,  the 
fact  remains  that  between  two  methods  of  constructing  the  block- 
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ing  open  to  be  adopted,  the  defendants  chose  the  one  involving  risk, 
as  against  one  that  would  have  involved  no  risk.  This  was  negli- 
gence, and  the  negligence  that  cansed  the  disaster. 

Bat  it  is  said  the  defendants  judged  the  blocking,  as  constructed, 
to  be  sufficient,  and  the  reasonableness  of  this  conclusion  is  con- 
firmed, it  is  said,  by  many  experts  who  have  testified  here  that  they 
would  have  judged  the  blocking,  as  constructed,  to  be  safe.  The  lia- 
bility of  the  defendants  does  not,  however,  depend  upon  the  question 
whether  the  error  of  judgment  which  they  committed  was  committed 
in  good  faith,  but  whether  they  were  justified  in  committing  that 
error  under  the  circumstances  as  they  were.  Without  sufficient  cause 
they  made  the  safety  of  the  libelants'  vessel  while  on  the  dock,  and 
the  safety  of  the  lives  of  the  men  who  were  to  be  put  to  work  under 
her,  depend  upon  the  soundness  of  their  judgment  in  regard  to  the 
sufficiency  of  blocking,  up  to  that  time  untried  in  similar  circum- 
stances, when  there  was  open  a  method  well  known  to  them,  although 
not  employed  by  them,  as  to  the  safety  of  which  there  could  be  no 
question  whatever.  To  commit  such  an  error  under  such  circum- 
stances was  culpable,  and  renders  the  defendants  guilty  of  negligence. 
The  books  contain  many  cases  where  the  selection  of  the  most  dan- 
gerous of  two  methods  has  been  held  to  be  negligence.  I  recollect 
none  where  the  choice  made  seems  to  me  more  indefensible  than  the 
choice  made  by  the  defendants  on  this  occasion. 

In  the  case  of  The  Louisiana,  3  Wall.  173,  a  ship  which  broke  from 
her  moorings  was  prosecuted  for  damages  caused  by  her  drifting 
upon  another  vessel,  and  there  the  supreme  court  of  the  United  States 
held  that  to  escape  conviction  of  negligence  it  was  incumbent  on  the 
defense  to  show  an  accident  which  human  skill  and  precaution,  and 
a  proper  display  of  nautical  skill,  could  not  have  prevented ;  and  ex- 
pressly declared  that  belief  in  the  sufficiency  of  the  ship's  fastening 
was  no  defense.  In  the  case  at  bar  there  was  no  accident.  Ac- 
cording to  the  contention  of  the  defendants,  nothing  unforeseen  or 
unexpected  occurred  in  the  management  of  the  dock  during  the'  rais- 
ing of  the  boat,  save  only  the  boat's  fall,  and  that,  as  all  concede,  would 
not  have  occurred  if  the  blocks  placed  under  the  boat  had  been  cribbed 
instead  of  piled  single.  Judged  according  to  the  principle  applied  by 
the  supreme  court  in  the  case  of  The  Louisiana,  I  do  not  see  how  the 
defendants  can  escape  liability  for  the  injuries  in  question,  even  if 
the  extent  of  the  obligation  resting  upon  them  was  to  raise  the  vessel 
without  negligence. 

There  is  still  another  aspect  to  the  case  deserving  of  notice.  It 
is  proved  and  not  denied  that. by  reason  of  a  sag  in  the  dock,  the  dock, 
when  raised,  retained  a  very  considerable  body  of  water  upon  its  floor, 
some  15  or  20  inches  deep  in  the  deepest  part,  and  there  is  evidence 
tending  to  show  that  motion  was  imparted  to  this  water  upon  the 
floor  during  the  raising  of  the  City  of  Boston.  I  do  not  think  the 
inference  unwarranted  that  a  jar  was  given  to  the  dock  sufficient  to  top- 
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pie  the  boat  over,  as  she  was  blocked,  by  some  movement  of  the  water 
upon  the  floor  of  the  dock.  If  this  inference  be  correct,  the  liability 
of  the  defendants  must  follow,  upon  the  ground  that  the  condition  of 
the  dock,  by  reason  of  the  presence  of  this  body  of  water,  was  not 
safe  for  raising  such  a  vessel  as  the  City  of  Boston,  when  elevated 
as  she  was  from  the  floor  of  the  dock.  I  am  content,  however,  to  rest 
my  decision  of  this  case  upon  the  other  grounds  above  stated,  and 
upon  these  grounds  I  must  hold  that  the  libelants  are  entitled  to  a 
decree. 


1.  Shippikg — Through  Bill  of  Lading — Construction. 

A  ship's  cont  ract  is  to  be  strictly  construed  in  favor  of  the  shipper,  in  respect 
to  the  vessel  designated  to  carry  the  goods,  and  any  change  of  vessel  not  per- 
mitted by  the  bill  of  lading  will  be  at  the  risk  of  the  carriers. 

2.  Same — Transhipment— Change  of  Vessel. 

The  respondents  gave  a  bill  of  lading  at  Marseilles  for  goods  shipped  on  the 
steamer  E.  for  London,  to  be  there  transhipped  for  New  York  on  the  steamer 
C,  or  by  other  steamer,  or  following  steamer  of  this  line,  for  which  the  goods 
shall  arrive  in  time ;  *  *  *  and  if  said  steamer  be  prevented,  from  any 
cause,  from  proceeding  in  the  ordinary  course  of  her  voyage,  to  have  liberty  to 
tranship  the  goods  by  any  other  steamer ;  •  *  »  the  carriers  not  to  be 
liable  for  any  loss  or  damage  done  while  the  goods  are  not  actually  in  their 
possession."  On  the  arrival  of  the  £.  at  London,  the  C.  had  left  three  days 
before,  and  the  respondents,  having  chartered  two  of  their  other  vessels  to  the 
government,  would  have  no  steamer  ready  to  sail  for  New  Tork  for  three  weeks, 
and  they  accordingly  transhipped  the  goods  upon  a  steamer  of  a  different  line, 
upon  which  the  goods  were  injured.  By  the  usage  in  London  it  was  under- 
stood to  be  obligatory  to  send  goods  by  vessels  of  another  line  if  there  was 
likely  to  be  a  detention  of  more  than  a  week  after  the  ordinary  sailing  days. 
Held,  that  transhipment  on  the  vessel  of  another  line  was  justifiable  under  the 
terms  of  the  bill  of  lading,  though  the  C.  sailed  ou  her  usual  voyage  some  two 
weeks  afterwords ;  and  that  the  defendants  were  not  liable  for  the  damage. 

3.  8amk — Construction. 

Particular  clauses  of  a  bill  of  lading  should  be  construed  with  reference  to 
its  geneml  purposes,  as  indicated  by  its  various  clauses,  taken  together,  as  well 
as  the  surrounding  circumstances  and  the  usages  and  customs  of  business. 

In  Admiralty. 

Scudder  &  Carter  and  Geo.  A.  Black,  for  libelants. 
John  Chetwood,  for  respondents. 

Brown,  J.  This  libel  in  personam  was  filed  to  recover  for  the  dam- 
ages done  to  35  drams  of  glycerine  in  the  course  of  transportation 
from  Marseilles  to  New  York,  for  which  the  respondents  had  issued  a 
through  bill  of  lading.  The  goods  were  shipped  at  Marseilles  on  board 
the  steamer  Euphrate.  The  bills  of  lading,  dated  February  17  and 
February  23, 1881,  provided  that  the  goods  should  "be  forwarded  by 
the  steamer  Euphrate  to  London,  and  to  be  then  transhipped  in  and 
upon  the  steam-ship  called  the  Canada,  whereof  is  master,  for  the 
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present  voyage,  Robinson,  or  whoever  else  may  go  as  master,  in  said 
ship  lying  in  the  port  of  London,  and  bound  for  New  York, '  *  *  * 
and  failing  shipment  by  said  steamer,  then  by  other  steamer,  or  fol- 
lowing steamer  of  this  line,  for  which  the  goods  shall  arrive  in  time, 

*  *  *  and  are  to  be  delivered  subject  to  the  following  exceptions 
and  conditions,  viz. :  *  *  *  The  National  Steam-ship  Company, 
limited,  or  its  agents,  or  any  of  its  servants,  are  not  to  be  liable 

*  *  *  for  any  claims  for  loss,  damage,  or  detention  to  goods  un- 
der through  bills  of  lading,  when  the  loss  or  detention  occurs,  or  dam- 
age is  done,  while  the  goods  are  not  actually  in  the  possession  of  the 
National  Steam-ship  Company,  limited,  or  shipped  on  board  the  Na- 
tional Steam-ship  Company's,  limited,  steamers.  *  *  *  In  the 
event  of  said  steamer  being  prevented  from  any  cause  from  commenc- 
ing or  pursuing  this  voyage,  or  putting  back  to  London  or  into  any 
port,  or  otherwise  being  prevented,  from  any  cause,  from  proceeding 
in  the  ordinary  course  of  her  voyage,  to  have  liberty  to  tranship  the 
goods  by  any  other  steamer." 

On  the  margin  of  the  bill  of  lading  was  a  statement  that  a  vessel 
sailed  every  Wednesday  from  London  to  New  York.  Six  steamers 
were  usually  employed  in  the  respondents'  line,  sailing  from  London, 
as  the  proof  shows,  not  with  entire  regularity  at  specified  intervals, 
but  usually  one  in  every  week  or  10  days.  About  this  time,  however, 
three  of  the  respondents'  vessels,  the  Queen,  the  France,  and  the  Hol- 
land, were  chartered  to  the  British  government  for  the  transportation 
of  troops,  to-wit:  on  December  29,  1880;  February  15,  1881;  and 
March  8,  1881,  rdspectively.  The  Euphrate  arrived  in  London  on 
March  7th.  The  steamer  Greece,  of  the  respondent's  line,  had  left 
London  for  New  York  on  March  3d.  The  Canada  was  absent  on  her 
voyage  to  New  York;  she  subsequently  arrived,  and  sailed  from  Lon- 
don to  New  York  on  March  29th.  The  respondents,  after  the  char- 
ter to  the  government  of  the  three  vessels  above  specified,  had  no 
other  steamer  that  they  could  dispatch  between  the  third  of  March 
and  the  sailing  of  the  Canada  on  the  29th.  The  evidence  on  the  trial 
showed  that  it  was  usual  and  customary,  when  goods  were  received 
at  London,  to  be  dispatched  under  a  through  bill  of  lading,  to  forward 
them  by  a  steamer  of  some  other  line  in  case  the  goods  were  likely 
to  be  detained  upwards  of  a  week  beyond  the  next  usual  sailing  day. 
The  respondents,  accordingly,  finding  that  they  would  have  no  vessel 
of  their  own  for  some  three  weeks  after  the  Euphrate  arrived,  tran- 
shipped the  goods  in  question  on  the  thirteenth  of  March  to  the  steam- 
ship City  of  London,  belonging  to  another  line,  on  board  of  which  it 
is  conceded  that  the  negligence  complained  of  and  the  loss  in  ques- 
tion arose.  The  City  of  London  was  not  immediately  libeled  for  the 
recovery  of  the  damage  to  the  glycerine;  and  upon  her  return  trip 
she  is  supposed  to  have  been  lost,  as  she  has  never  since  been  heard 
from.  In  seaworthy  qualities  and  in  her  rating  she  was  superior  to 
the  steamers  of  the  respondents'  line. 
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The  case  turns  wholly  on  the  question  of  the  authority  of  the  re- 
spondents, under  the  circumstances  stated,  to  tranship  the  goods  in 
question  on  board  any  other  steamer  than  one  of  their  own  line. 
This  question  depends  upon  the  proper  construction  of  the  bill  of  lad- 
ing. The  exception  that  the  respondents'  company  should  not  be 
liable  for  any  damage,  done  while  the  goods  were  not  actually  in  its 
possession,  or  shipped  on  board  its  steamers,  is  a  valid  exception, 
and  absolves  the  respondents  from  liability  for  this  loss,  provided  the 
goods  were  lawfully  transhipped  on  board  the  City  of  London.  The 
libelant  contends,  however,  that  the  conditions  specified  in  the  bill 
of  lading,  under  which  alone  the  respondents  were  authorized  to  put 
the  goods  upon  the  steamer  of  any  other  line,  did  not  arise.  If  that 
contention  is  correct,  then  the  respondents  were  bound  by  the  con- 
tract of  the  bill  of  lading  to  retain  the  goods  and  to  transport  them 
to  New  York  upon  one  of  their  own  steamers;  and  for  their  violation 
of  this  contract,  in  shipping  them  on  the  City  of  London,  they  would 
be  responsible  for  the  loss.  Bazin  v.  Steamship  Co.  3  Wall,  Jr., 
229;  5  Meyers,  Fed.  Dec.  521;  Goddard  v.  Mallory,  52  Barb.  87; 
Goodrich  v.  Thompson,  4  Root.  (N.  Y.)  75 ;  Trott  v.  Wood,  1  Gall.  443. 

The  libelant's  counsel,  in  support  of  this  contention,  relies  upon 
the  fact  that  the  Canada  was  the  first  steamer  that  sailed  after  the 
arrival  of  these  goods  in  London ;  that  she  is  the  only  steamer  re- 
ferred to  by  the  words,  "in  the  event  of  said  steamer  being  prevented," 
etc.,  in  the  last  clause  of  the  bill  of  lading  above  quoted ;  and  that 
the  Canada  was  not  "prevented,  from  any  cause,  from  commencing 
or  pursuing  her  voyage;"  that  the  respondents  were  therefore  bound 
to  retain  the  goods  in  London  for  the  22  days  that  elapsed  between 
their  arrival  by  the  Euphrate  and  the  usual  sailing  of  the  Canada; 
and,  consequently,  that  the  transhipment  on  the  City  of  London,  on 
the  13th,  a  week  after  their  arrival,  was  unauthorized,  and  at  the  re- 
spondents' risk.  This  reading  of  the  bill  of  lading  is  not,  I  think, 
justified  by  a  comparison  of  its  various  parts  with  one  another,  and 
still  less,  when  interpreted  in  the  light  of  the  prevailing  usage  in  re- 
gard to  transhipment  by  other  lines,  established  by  the  evidence.  The 
general  object  designed  to  be  secured  by  the  various  provisions  of  this 
bill  of  lading  is  obviously  the  dispatch  of  the  goods  to  their  destina- 
tion, without  unnecessary  or  unreasonable  delay  in  the  transhipment. 
Upon  a  bill  of  lading  like  this,  given  at  Marseilles,  and  containing 
various  clauses  providing  for  the  substitution  of  some  other  vessel  for 
the  Canada  in  London,  there  is  no  reason  to  suppose  the  parties  con- 
tracted with  any  special  reference  to  transportation  upon  the  Canada. 
Her  name  was  doubtless  put  in  the  bill  of  lading  at  Marseilles,  simply 
as  one  of  the  vessels  of  the  respondents'  line,  without  any  intent  to 
limit  the  transportation  to  her.  The  words  following  the  Canada's 
name  in  the  bill  of  lading  clearly  show  the  general  intention  to  pro- 
mote dispatch,  by  the  express  provision,  that  "failing  shipment  by 
said  steamer,  [i.  <?.,  the  Canada,]  then  [to  be  transhipped]  by  other 
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steamer,  or  following  steamer  of  this  line,  for  which  the  goods  shall 
arrive  in  time."  The  same  purpose  is  further  shown  in  the  last  clause 
above  quoted  from  the  bill  of  lading,  to-wit,  "in  the  event  of  said 
steamer  being  prevented,  from  any  cause,  from  proceeding  in  the  or- 
dinary course  of  her  voyage,  to  have  liberty  to  tranship  the  goods  by 
any  other  steamer." 

The  words  "said  steamer,"  in  the  clause  just  quoted,  cannot  rea- 
sonably be  construed  as  referring  to  the  steamer  Canada  alone;  for, 
upon  that  construction,  if,  when  these  goods  arrived  in  London,  the 
Canada  had  just  sailed,  the  goods  would  be  obliged  to  wait  until  she 
had  reached  New  York  and  returned  to  London  and  was  ready  to  sail 
again.  On  the  contrary,  the  earlier  clause  in  the  bill  of  lading,  above 
quoted,  clearly  provides  for  transhipment  upon  the  earliest  steamer 
for  which  the  goods  should  arrive  in  time.  The  fair  meaning  of  this 
clause,  I  think,  renders  such  shipment  upon  the  "following  steamer 
of  this  line"  obligatory,  without  waiting  for  a  return  of  the  Canada. 
The  words  "said  steamer"  in  the  last  clause  refer,  therefore,  not 
merely  to  the  Canada,  but  to  any  other  steamer  of  the  respondents' 
line  upon  which,  under  the  preceding  clause  in  the  bill  of  lading,  the 
goods  might  lawfully  be  transhipped.  If,  with  this  construction,  we 
take  into  further  consideration  the  notice  upon  the  margin  of  the 
bill  o(  lading,  that  a  steamer  of  the  line  sailed  every  Wednesday,  and 
the  further  presumption  that  the  shipper  at  Marseilles  shipped  his 
goods  upon  the  faith  of  the  ordinary  course  of  departure  previously 
in  use  by  the  respondents,  as  well  as  on  the  faith  of  this  printed  no- 
tice, it  seems  clear  that  the  intention  of  this  bill  of  lading  was  to 
provide  that  the  goods  in  question  should  be  forwarded  in  the  ordi- 
nary course  of  shipment,  and  without  any  unnecessary  delay,  from 
any  cause  whatever,  and  be  transhipped  upon  the  Canada,  or  upon 
whichever  other  vessel  of  the  respondents'  line  would,  in  the  usual 
course  of  departure,  sail  next  after  the  arrival  of  the  goods  in  Lon- 
don ;  and  that  if,  from  any  cause,  the  steamer  that  would  Ordinarily 
sail  upon  the  next  usual  sailing  day,  after  the  arrival  of  the  goods, 
should  be  "prevented  from  commencing  or  pursuing  her  voyage," 
etc.,  then  that  the  respondents  were  to  have  liberty  to  tranship  the 
goods  by  "any  other  steamer,"  for  the  purpose  of  expediting  the  goods 
to  their  destination. 

When  these  goods  arrived  in  London,  the  two  steamers  that  in  the 
respondents'  usual  course  of  business  would  have  followed  upon  their 
regular  trips  to  New  York,  had  been  chartered  to  the  government  for 
military  purposes.  It  does  not,  indeed,  appear  whether  the  charter 
was  voluntary  or  involuntary;  but,  whether  the  one  or  the  other, 
their  being  chartered  to  the  government  prevented  their  sailing  for 
New  York  upon  the  usual  days.  One  of  them  would  ordinarily  have 
sailed  on  or  about  the  thirteenth.  The  charter  prevented  her  sailing, 
and  "proceeding  in  the  ordinary  course  of  her  voyage,"  and  the  re- 
spondents, therefore,  had  liberty  to  tranship  the  goods  by  any  other 
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steamer.  If  the  charter  were  the  respondents'  voluntary  act,  it  was 
not  unlawful  as  respects  the  libelants,  nor  any  breach  of  the  implied 
terms  of  the  bill  of  lading.  The  respondents  were  not  bound,  under 
the  alternative  provisions  of  this  bill  of  lading,  to  keep  all  their  ves- 
sels in  use  on  this  line.  These  various  alternative  provisions  seem 
to  me  clearly  to  indicate  that  they  were  to  have  the  right  to  substitute 
other  steamers,  whatever  might  oe  the  cause  that  should  prevent  any 
of  their  vessels  from  sailing  on  the  sailing  days,  even  though  that 
cause  were  a  diversion  to  other  employments  upon  some  special  oc- 
casion on  which  the  respondents'  interest  might  make  it  expedient  to 
employ  their  ships. 

Again,  the  evidence  shows  that  the  customary  mode  of  business  in 
regard  to  the  transhipment  of  goods  on  through  bills  of  lading  in  Lon- 
don at  this  time  was  to  require  diligence  in  the  dispatch  of  goods; 
and  if  there  was  likelihood,  through  any  irregularities  in  the  sailing 
of  the  steamers,  of  a  detention  above  a  week  in  the  usual  time  of  sail- 
ing, to  forward  the  goods  by  some  other  line.  The  testimony  on  the 
part  of  the  respondents  shows  that  this  usage  was  regarded  as  oblig- 
atory. In  construing  bills  of  lading,  as  in  construing  other  commer- 
cial instruments,  it  is  the  right  and  duty  of  the  court  to  look  no!  only 
to  the  language  employed,  but  to  the  subject-matter,  and  to  the  sur- 
rounding ■circumstances,  in  order  to  determine  the  proper  effect  of 
the  language  used,  by  putting  itself,  so  far  as  possible,  in  the  place 
of  the  contracting  parties.  It  has  regard,  therefore,  to  all  the  pre- 
vailing usages  and  customs  of  business.  Mobile  <k  M.  Ry.  Co.  v.  J urey, 
111  U.  S.  584,  592;  8.  C.  4  Sup.  Ct.  Rep.  566;  Naah  v.  Toume,  5 
Wall.  689,  699;  Robinson  v.  U.  S.  18-  Wall,  363;  Hostetter  v.  Gray, 
11  Fed.  Rep.  179.  The  forwarding  of  goods,  also,  with  reasonable 
dispatch  is  at  the  present  day  a  recognized  obligation  of  common 
carriers.  The  various  provisions  of  the  bill  of  lading  seem  every- 
where to  imply  a  recognition  of  this  obligation,  and  to  be  drawn  with 
reference  to  it.  In  the  light  of  this  obligation,  and  of  the  proved 
usages  of  business,  the  provisions  of  this  bill  of  lading  are  consistent; 
and,  as  it  seems  to  me,  they  required  the  respondents  to  do  precisely 
what  they  did  do,  in  this  case,  namely,  to  ship  the  goods  by  some 
other  steamer  of  at  least  equal  rating,  on  or  about  the  time  when 
the  next  following  steamer  of  their  own  line,  after  the  arrival  of  these 
goods  in  London,  would  have  sailed,  had  she  not  been  prevented 
from  pursuing  her  ordinary  voyage  through  her  charter  to  the  British 
government.  Under  the  provisions  of  the  bill  of  lading  alone,  and 
more  emphatically  in  connection  with  the  usage  proved,  the  respond- 
ents would  have  been  guilty  of  a  dereliction  of  duty,  and  would  have 
been,  as  I  think,  responsible  for  any  damages  that  might  have  hap- 
pened to  these  goods,  had  they  been  detained  in  London  until  the 
sailing  of  the  Canada  some  two  weeks  after  they  were  forwarded  by 
the  City  of  London.  Broadwell  v.  Butler,  6  McLean,  296 ;  1  Newb. 
171 ;  Dorris  v.  Copelin,  5  Amer.  Law  Reg.  (N.  S.)  492. 
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It  is,  doubtless,  essential  to  the  interests  of  the  shipper  that  the 
carrier's  contract  shall  be  strictly  construed  in  regard  to  the  tran- 
shipment of  goods,  according  to  the  provisions  of  the  bill  of  lading. 
The  shipper  has  a  right  to  rely  upon  these  provisions,  in  effecting  in- 
surance upon  his  goods ;  and  any  change  of  vessel  contrary  to  the  pro- 
visions of  the  bill  of  lading  will,  ordinarily,  invalidate  policies  of  in* 
surance  effected  under  it.  But  these  considerations  are  not  applicable 
to  bills  of  lading  in  which  the  substitution  of  other  vessels  is  clearly 
provided  for,  and  still  less  in  circumstances  where  the  known  usages 
of  trade  also  demand  a  transfer  to  some  other  vessel,  for  the  purpose 
of  expediting  the  delivery  of  the  goods.  In  such  oases,  the  shipper 
has  full  notice  of  the  liability  to  a  change  of  vessel;  he  contracts  in 
reference  to  it,  and  he  must  therefore  protect  his  insurable  interests 
accordingly.  Red  Wing  Mills  v.  Mercantile  Ins.  Co.  19  Fed,  Rbp. 
115 ;  Crosswell  v.  Mercantile  Mut.  Ins.  Co.  19  Fed.  Rbp.  24. 

The  libel  should  therefore  be  .dismissed,  with  costs. 


Admiralty  Jurisdiction— Action  to  Recover  Possession  of  Dry-Dock. 

A  suit  to  recover  the  possession  and  delivery  of  a  floating  dry-dock  with  a 
floating  pump,  which  is  not  a  vessel,  or  constructed  or  used  in  navigation  or 
commerce,  cannot  he  maintained  in  admiralty. 

In  Admiralty.    Libel  in  rem. 
J.  A.  Hyland,  for  libelant. 
Anson  B.  Stewart,  for  respondent. 

Nixon,  J.  This  suit  is  in  rem,  and  is  in  the  nature  of  a  possessory 
action  to  recover  the  possession  and  delivery  to  the  libelant  of  a  float- 
ing dry-dock  and  floating  pump,  alleged  in  the  libel  to  be  her  prop- 
erty. Her  right  of  ownership  is  not  denied  in  the  answer,  but  the 
respondent,  Thomas  W.  Mabb,  claims  that  he  has  a  lien  upon  the 
structure  for  wharfage,  and  has  the  right  to  retain  the  possession  until 
his  demand  is  paid.  The  answer  also  raises  the  question  of  juris- 
diction, and  denies  the  right  of  the  libelant  to  maintain  such  a  suit 
in  the  admiralty.  It  must  be  conceded  that  the  thing  libeled  is  not 
a  vessel  constructed  or  used  for  the  business  of  navigation  or  com- 
merce. It  is  called  a  dry-dock,  and  is  a  structure  capable  of  being 
elevated  or  depressed  in  the  water  by  pumping  out  or  pumping  in 
water,  and  is  used  by  being  sunk  under  vessels,  and  then  pumped  out 
whereby  the-  inclosed  vessel  is  raised  to  a  position  where  it  can  be  in- 
spected and  repaired,  thus  saving  the  necessity  of  running  the  vessel 
on  land  by  a  marine  railway,  as  is  usually  done  for  such  purposes. 


Snyder  v.  A  Floating  Dry-Dock,  etc. 
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The  proctor  for  the  libelant  mainly  relied  upon  the  case  of  The 
Steam-tug  M.  B.  Brazis,  10  Ben.  437,  in  support  of  the  jurisdiction. 
It  was  there  held  that  the  test  of  jurisdiction  in  respect  to  torts  is 
whether  the  place  of  the  alleged  injury  is  upon  the  water.  Numer- 
ous cases  affirm  that  proposition,  but  it  is  not  applicable  to  the  pres- 
ent case.    If  this  were  an  action  in  rem  against  the  dry-dock,  aileg- 

1  ing  damage  from  a  maritime  tort,  as,  for  instance,  from  a  collision, 
the  suit  would  be  maintainable,  for  the  reason  that  the  tort  was 
upon  the  water  and  the  dry-dock  was  the  offender,  but  a  petitory 
suit,  i.e.,  one  involving  mere  title  to  property,  and  a  possessory  suit, 
— ooe  which  seeks  to  restore  to  the  owner  the  possession  of  which 
he  has  been  unjustly  deprived, — are  quite  different  matters.  For  a 
long  time  the  admiralty  courts  declined  jurisdiction  over  the  former, 
and  in  England,  since  the  Restoration,  it  was  never  exercised  until 
the  statute  of  3  &  4  Vict.  c.  65,  §  4,  restored  to  the  admiralty  the 
jurisdiction  which  it  had  lost  through  the  jealousy  of  the  common- 
law  courts.    Judge  Story,  in  the  well-considered  case  of  The  Tilton, 

*  5  Mason,  465,  refused  to  follow  the  English  courts  in  what  Lord 
Stowell  called  their  habitual  "abstemiousness"  from  exercising  their 
undoubted  powers,  and  in  this  he  was  afterwards  sustained  by  the 
supreme  court  in  Ward  v.  Peck,  1 8  How.  267.  But  a  careful  examina- 
tion of  these  cases  will  show  that  actions  of  this  sort  are  not  appro- 
priate where  questions  are  in  controversy  which  respeot  only  the 
ownership  or  possession  of  vessels  engaged  in  commerce  or  naviga- 
tion. I  am  not  aware  of  any  respectable  authority  which  holds  that 
they  will  lie  against  hulks  or  structures  that  are  not  thus  engaged. 
The  cases  of  Tome  v.  Four  Cribs  of  Lumber,  Taney,  C.  C.  533,  and 
The  Hendrick  Hudson,  3  Ben.  419,  sustain  this  view.  In  the  former 
Chief  J ustice  Taney  says : 

The  result  of  this  opinion  is  that  rafts  anchored  in  the  stream,  although  it 
be  a  public  navigable  river,  are  not  the  subject-matter  for  admiralty  juris- 
diction in  cases  where  the  right  of  property  or  possession  is  alone  concerned. 
They  are  not  vehicles  intended  for  the  navigation  of  the  sea,  nor  are  they 
recognized  as  instruments  of  commerce  or  navigation  by  any  act  of  congress. 

The  latter  was  a  libel  in  rem  against  a  floating  steam-boat  which 
had  been  dismantled  and  stripped  of  her  boiler,  engine,  and  paddle- 
wheels,  and  fitted  up  as  a  saloon  aod  hotel.  It  was  capable  of  be- 
ing towed  from  place  to  place  on  the  river.  Whilst  being  thus  towed 
she  sank,  and  the  libelants  were  applied  to  for  the  use  of  their  pro- 
peller for  pumping  out  the  hulk  to  give  it  more  floating  power.  The 
service  was  rendered,  and  the  lioel  was  filed  to  recover  as  for  a  sal- 
vage service.  It  was  set  up  in  defense  that  the  boat  was  without 
motive  power,  was  not  used  in  commerce,  and  that  the  court  had 
no  jurisdiction  to  proceed  in  rem  against  her.  The  learned  Judge 
Blatchford,  waiving  the  question  whether  the  structure  would  or 
would  not  be  liable  in  rem  in  the  admiralty  for  a  tort  or  injury  com- 
mitted by  it  on  navigable  waters,  held  that  the  libel  must  be  dis- 
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missed  for  the  reason  that  the  hulk  was  not  in  any  proper  sense  en- 
gaged in  commerce.  "A  floating  house  of  religious  worship,"  he  says, 
"or  a  floating  swimming  bath,  or  a  floating  residence,  could  be  towed,, 
and,  in  such  a  sense,  navigated;"  but  such  a  structure  would  not  be 
engaged  in  navigation  in  such  a  sense  as  to  be  liable  in  rem  in  the 
admiralty  for  a  service  like  the  present  one.  The  fact  that  the  struc- 
ture has  the  shape  of  a  vessel,  or  had  been  once  used  as  a  vessel,  or 
could,  by  proper  appliances,  be  again  used  as  such,  cannot  affect  the 
question.  The  test  is  the  actual  status  of  the  structure  as  being 
fairly  engaged  in  commerce  or  navigation. 

The  libel  must  be  dismissed  for  want  of  jurisdiction,  and  henoe  no 
order  respecting  costs  can  be  made. 


COLUBION— TtO  AND  FeKHY-BoAT— SlONALS. 

A  ferry-boat,  in  approaching  her  slip  on  the  New  York  shore  of  the  Hudson 
river,  observed  a  steam-tug  lying  nearly  at  rest  in  her  way,  and  whistled  to 
her,  but  no  answer  was  given,  and  she  continued  on  her  course,  but  did  not 
check  her  speed  in  time  to  prevent  a  collision.  The  steam-tug  had  been  tem- 
porarily disabled  by  the  breaking  of  her  rudder  chain,  but  had  nearly  re- 
paired it.  Had  the  tug  observed  the  ferry-boat  coming  she  might  have  moved 
forward  somewhat  out  of  her  way  and  avoided  the  collision.  Held,  thai  both 
were  in  fault :  the  tug,  for  neither  answering  the  ferry- boat  s  signals,  nor  giv- 
ing any  signals  of  danger,  and  for  not  keeping  a  lookout  and  not  moving  some- 
what, as  she  might  have  done;  the  ferry-boat,  for  unnecessarily  running  upou 
the  tug,  there  being  plenty  of  room  to  avoid  her. 

In  Admiralty. 

E.  D.  McCarthy,  for  libelant. 
Alexander  tC  Green,  for  claimants. 

Brown,  J.  On  the  sixteenth  of  March,  1883,  as  the  ferry-boat 
Boslyn,  from  Hoboken  to  Forty-second  street,  was  near  to  her  slip, 
she  collided  along  her  port  side  with  the  stern  of  the  steam- tug  E.  A. 
Packer.  The  latter,  a  short  time  previous,  had  backed  out  of  the  slip 
at  Forty-sixth  street,  and,  when  a  few  hundred  feet  beyond  the  pier, 
had  broken*  her  rudder  chain ;  whereupon,  her  engines  were  stopped, 
and  she  drifted  slowly  down  stream  with  the  slack  ebb-tide.  Some 
15  or  20  minutes  were  occupied  in  repairing  her  rudder  chain,  dur- 
ing which  time  the  tug  was,  in  the  main,  unmanageable.  The  re- 
pairs had  not  been  quite  completed  when  the  ferry-boat  came  along, 
and  collided  with  her,  as  above  stated.  The  ferry-boat,  shortly  after 
leaving  her  dock  on  the  opposite  side  of  the  river,  had  observed  the 
tug  near  the  line  of  her  course,  and  at  different  times  gave  whistles 
and  signals,  none  of  which  were  answered  by  the  tug;  nor  were  any 
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signals  given  by  the  tag,  nor  any  attention  paid  to  the  coming  of  the 
ferry-boat.  The  collision  was  between  Forty-second  and  Forty-third 
streets,  a  short  distance  only  beyond  the  end  of  the  piers.  As  the 
Roslyn  approached  the  tug,  her  engine  was  first  slowed.  When  very 
near,  she  stopped  and  backed,  but  not  in  season  to.  avoid  the  collis- 
ion. There  is  no  sufficient  excuse  for  the  ferry-boat  in  not  having 
checked  her  speed  in  time,  for  she  could  have  come  to  a  full  stop  in 
going  some  200  or  300  feet.  Her  pilot  saw  long  before  that  the  tug 
was  drifting;  and  the  fact  that  none  of. his  signals  were  answered 
ought  to  have  led  him  to  the  inference  that  something  was  the  mat- 
ter with  the  tug.  There  was  plenty  of  room  for  him  to  have  kept  out 
of  the  way,  and  there  was  no  obstruction.  No  steamer,  whether  ferry- 
boat or  otherwise,  has  any  right  to  imperil  the  property  or  the  lives 
of  others  by  running  upon  other  water-craft  unnecessarily,  whether 
the  latter  are  in  fault  or  not.  The  Warren,  18  Fed.  Rep.  559.  They 
must  avoid  collisions,  at  all  events,  so  far  as  they  have  means  in  their 
power  to  avoid  them,  either  by  a  change  of  their  own  course  or  by 
stopping  in  time;  and  there  was  no  difficulty  in  the  ferry-boat's  doing 
either  in  this  case.    She  must,  therefore,  be  held  in  fault. 

I  cannot,  however,  acquit  the  tug.  She  was  in  the  usual  track  of 
the  ferry-boat,  and  near  the  slip.  The  testimony  is  to  the  effect  that  it 
was  not  unusual  for  boats  to  be  in  the  way  of  ferry-boats,  and  upon 
signals  given  to  move  out  of  the  track  of  the  ferry-boat  to  permit  en- 
trance to  the  slip.  Some  of  the  whistles  given  by  the  ferry-boat  were 
heard  upon  the  tug.  The  tug  was  not  completely  at  rest.  Though 
drifting,  she  had  had  some  motion  of  her  own  from  $he  previous  back- 
ing, though  this  was  probably  mostly  lost  at  the  time  of  the  collision. 
But  she  was  not  moored  or  at  anchor.  The  inspector's  rules  required 
some  answer  to  the  signals  given  her.  The  proper  signals  in  reply 
were  signals  of  danger,  to  indicate  her  disabled  and  comparatively 
helpless  condition.  Had  these  been  given,  it  would  have  served  as  a 
direct  warning  to  the  ferry-boat,  and  I  doubt  not  would  have  led  to 
the  avoidance  of  the  collision.  Where  the  situation  is  one  which  in- 
volves some  doubt,  such  as  arises  from  tugs  that  are  in  the  track  of 
ferry-boats,  but  may  reasonably  be  supposed  to  be  designing  to  move 
out  of  the  way  on  signals,  it  must  be  held  a  neglect  of  reasonable  pre- 
caution, as  well  as  a  violation  of  the  rule,  not  to  answer  signals  re- 
ceived, and  not  to  give  any  warning  of  difficulty  by  means  of  danger 
signals.  The  Packer,  moreover,  was  not  wholly  helpless  or  disabled, 
but  only  very  slightly  so.  At  the  last  moment  a  forward  turn  or  two 
was  given  to  her  engines.  Had  this  been  done  earlier,  which  might 
have  been  done  on  very  brief  notice,  the  collision  would  have  been 
avoided.  For  these  reasons  the  Packer  must  also  be  held  chargeable 
with  fault,  and  her  recovery  limited  to  one-half  the  damages.  The 
James  M.  Thompson,  12  Fed.  Rep.  189. 
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Flash  and  others  v.  Wilkerson  and  others. 


{Circuit  Court,  W.  D.  Tennessee.   January  12, 1885.) 


L  Equity  Practice  —  Creditors'  Bill  —  Priority— Tennessee  Code,  $f  4288, 
4290. 

A  plaintiff  filing  a  bill  in  behalt  of  himself  and  other  creditors,  to  set  aside 
a  fraudulent  conveyance,  under  sections  4288  and  4290  of  the  Tennessee  Code, 
is  entitled  to  priority  of  satisfaction,  unless  the  other  creditors  become  parties 
to  the  suit  before  the  final  decree,  by  giving  the  bond  required;  aud  they  will 
not  be  admitted,  as  under  the  general  equity  practice  of  the  federal  courts,  to 
share  in  the  fund  at  any  time  before  tbe  final  distribution. 

2.  Same  —  State  aud  Federal  Practice  —  Removal  of  Causes  —  Enlarged 

Remedy. 

Where  a  cause  begun  in  the  state  court  to  enforce  an  enlarged  equitable  rem- 
edy in  favor  of  general  creditors  having  no  judgments  and  nulla  bona  returns 
is  removed  to  the  federal  court,  a  statutory  rule  of  state  practice,  which  oper- 
ates as  a  condition  attached  to  the  right  given  by  the  statute,  will  be  enforced 
after  the  removal,  in  order  to  preserve  the  liens  of  the  creditors  as  they  are 
fixed  by  the  statute. 

3.  Insolvent  Debtor— General  Assignment — Tennessee  Act,  1881,  Cn.  121 — 

Attachment  Lien— Preferences. 

A  statute,  enumerating  certain  conveyances  and  judgments,  which  are  to  bo 
avoided  by  a  general  assignment  of  an  insolvent  debtor  as  preferences,  will 
not  be  extended  to  include  preferences  not  of  the  character  of  those  enumer- 
ated. Therefore,  the  Tennessee  Act  of  April  6, 1881,  e.  121,  does  not  affect  the 
lien  of  a  bill,  the  attachment  or  judgment  of  a  creditor  proceeding  under  the 
Tennessee  Code,  \  42-<8,  to  set  aside  a  fraudulent  conveyance,  which  has  been 
followed  hv  n  general  assignment  by  the  debtor  of  all  his  property  for  the  ben- 
efit of  all  his  creditors. 

In  Equity. 

McCorry  d  Bond,  for  plaintiffs. 
A.  J.  McQeh.ee,  for  creditors. 

Hammond,  J.  When  this  case  was  formerly  heard,  there  was  a  de- 
cree for  the  plaintiffs  setting  aside  a  fraudulent  conveyance,  and  a 
reference  to  the  master  to  report  the  amount  of  the  fund,  and  the  par- 
ties entitled  thereto,  preparatory  to  its  proper  distribution.  Flash  v. 
Wilkerson,  20  Fed.  Rep.  257.  The  bill  was  filed  by  certain  creditors 
"in  behalf  of  themselves  and  all  other  creditors  of  defendant  J.  B. 
Wilkerson  who  might  make  themselves  parties,  and  bear  their  pro- 
portion of  the  expenses."  It  was  filed  in  the  state  chancery  court, 
where  attachments  issued,  and  a  receiver  was  appointed,  but  was  sub- 
sequently removed  to  this  court.  There  were  two  funds  in  the  hands 
of  the  receiver, — the  principal  one  being  that  realized  by  the  sale  of 
the  stock  of  goods  which  the  debtor  had  fraudulently  conveyed,  and 
which  was  attached  in  the  hands  of  the  vendee-;  and  the  other,  that 
realized  from  outside  assets  which  had  never  been  fraudulently  con- 
veyed, but  had  passed  by  a  general  assignment  made  a  few  days  after 
the  fraudulent  sale  to  Hopper.  The  decree  rendered  at  the  hearing 
gave  certain  specific  directions  as  to  the  disposition  of  the  principal 
fund;  among  others,  that  it  should  be  "applied  to  the  debts  of  com- 
plainants, and  such  other  creditors  of  J.  ft.  Wilkerson  as  may  be  en- 
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titled  thereto;"  and  also  certain  directions  as  to  the  other  fund,  with 
a  like  provision  that  it  should  be  "applied  to  the  debts  of  complain- 
ants and  such  other  creditors  as  may  be  entitled  thereto."  It  further 
directed  as  follows : 

"That  time  be  given  until  the  first  day  of  October  next  for  creditors  to  make 
themselves  parties,  complainants  to  the  cause,  by  filing  their  claims,  with  sat- 
isfactory proof  thereof,  with  the  clerk  to  whom  this  cause  is  referred,  and  who 
is  directed  to  report  to  the  court  by  the  first  day  of  the  next  term  the  amount 
of  the  claims  filed  and  proven  by  each  creditor,  as  well  as  the  claims  of  the 
creditors  already  before  the  court  and  named  as  complainants  in  this  suit,  set- 
ting forth  in  his  report  the  nature  and  character  of  the  respective  claims,  and 
the  several  amounts  due  thereon .  All  questions  not  adj  udicated,  and  all  ques- 
tions of  distribution,  are  reserved." 

The  clerk,  as  special  master,  has  filed  his  report  under  this  decree, 
making  a  pro  rata  distribution  of  both  funds  among  all  the  creditors 
who  have  proved  their  debts.  No  objection  is  made  to  this  as  to  the 
second  fund  above  mentioned,  but  the  plaintiffs  insist  that  they  alone 
are  entitled  to  the  whole  fund  arising  out  of  the  sale  of  the  goods 
fraudulently  conveyed  to  Hopper,  and  that  the  other  creditors  should 
not  be  permitted  to  share  therein;  and  this  is  the  question  submitted 
for  our  decision.  The  plaintiffs  were  all  judgment  creditors  with 
nulla  bona  returns  of  their  respective  executions  at  the  time  they  filed 
their  bill,  and  whether  proceeding  under  their  rights  and  privileges  in 
that  behalf,  or  under  section  4288  of  the  Code — to  be  presently  quoted 
— as  they  chose  to  do,  the  only  way  to  acquire  a  full  and  separate  sat- 
isfaction of  their  respective  claims,  regardless  of  eaoh  other  and  of 
all  other  creditors,  was  by  separate  and  independent  bills,  each  ac- 
quiring a  lien  in  the  order  of  its  priority.  Code,  Term.  (T.  &  8.)  §§ 
4283-4293.  The  plaintiffs  did  not  choose  to  sue  independently,  but 
joined  with  each  other  in  their  own  behalf,  and  that  of  all  other  cred- 
itors who  might  make  themselves  parties,  under  the  following  section 
of  the  Code : 

"Any  creditor,  without  having  first  obtained  a  judgment  at  law,  may  file 
his  bill  in  chancery  for  himself,  or  for  himself  and  other  creditors,  to  set  aside 
fraudulent  conveyances  of  property,  or  other  devices  resorted  to  for  the  pur- 
pose of  hindering  and  delaying  creditors,  and  subject  the  property  by  sale  or 
otherwise,  to  the  satisfaction  of  the  debt."    Tenn.  Code,  4288. 

A  court  of  equity  usually  struggles  for  the  principle  of  equality 
among  creditors  in  the  distribution  of  the  assets  of  an  insolvent 
debtor  through  its  remedial  process;  and  if  judgment  creditors,  either 
under  the  ordinary  remedy  which  a  court  of  equity  affords  to  them  as 
such  or  the  statutory  provisions  of  the  Tennessee  Code  in  their  be- 
half, might  by  a  proper  proceeding  appropriate  all  the  assets  in  the 
hands  of  a  fraudulent  vendee,  they  certainly  abandon  this  privilege 
when  they  resort  to  the  above-quoted  seotion.  If  it  stood  alone,  I 
have  no  doubt  any  court  of  equity  would  use  all  its  powers  to  extend 
to  its  utmost  the  right  of  all  creditors  to  come  in  and  share  in  the 
fund,  and  would  impose  as  few  limitations  as  possible  upon  thai 
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right,  permitting  them  to  come  in  at  any  time  before  actual  distri- 
bution, or  even  afterwards,  for  a  contribution  where  there  was  no  se- 
rious neglect  or  culpable  laches.  This  is,  undoubtedly,  the  general 
rule  of  our  federal  courts  of  equity,  proceeding  to  administer  their 
own  equitable  remedies.  Willi  wis  v.  Gibbes,  17  How.  239, 255;  My~ 
ers  v.  Fenn,  5  Wall.  205;  In  re  Howard,  9  Wall.  175,  184;  Wabash 
Canal  Co.  v.  Beers,  2  Black,  448;  Johnson  v.  Waters,  111  U.  8.  640; 
8.  C.  4  Sup.  Ct.  Rep.  619;  Hurley  v.  Murrell,  2  Tenn.  Ch.  620,  626; 
2  Daniel],  Ch.  Pr.  (5th  Ed.)  1205.  On  the  doctrine  of  these  oases,  it 
would  be  proper  to  permit  the  other  creditors  to  come  in  at  any  time 
before  distribution,  or,  under  some  circumstances,  even  afterwards, 
and  share  in  the  fund.  But  we  are  not,  in  this  case,  proceeding  alto- 
gether under  the  general  principles  of  a  court  of  equity,  which  govern 
our  federal  courts  in  their  chancery  practice,  to  administer  this  fund 
under  the  ordinary  bill  of  a  judgment  oreditor  with  a  nulla  bona  re- 
turn, but  under  a  bill  commenced  in  the  state  court  and  removed 
here  to  have  the  benefit  of  these  Tennessee  statutes,  giving  creditors 
an  enlarged  and  purely  statutory  remedy ;  which  remedy  the  federal 
courts  will  administer  according  to  their  own  practice,  it  is  true,  but 
none  the  less  to  enforce  the  liens  given  by  these  statutes,  and  in  ac- 
cordance therewith,  and  in  obedience  thereto,  (Clark  v.  Smith,  13  Pet. 
202;  Ex  parte  McNtil,  13  Wall.  243;  Broderick's  Will,  21  Wall.  520; 
Reynolds  v.  First  Nat.  Bank,  (1884,)  5  Sup.  Ct.  Rep.  213,  216;)  be- 
sides, by  the  very  terms  of  the  removal  acts,  we  are  required  to  pre- 
serve all -the  liens  and  rights  of  the  parties  as  they  existed  in  the 
state  courts.  Rev.  St.  646;  Act  March  3,  1875,  e.  173,  §  4,  (18  St. 
471;)  Whittenton  Manufg  Co.  v.  Packet  Co.  19  Fed.  Rep.  273,  279. 

Whether  the  lien  given  from  the  filing  of  the  bill  by  section  4286 
of  the  Tennessee  Code  is  to  be  confined  to  bills  filed  under  section 
4283,  or  applies  as  well  to  bills  under  section  4288,  above  quoted,  is 
immaterial,  because,  certainly,  these  plaintiffs  acquired  a  specific  lien 
under  section  4289  when  their  attachment  was  levied.  August  v. 
Seeskind,  6  Coldw.  166;  House  v.  Swanson,  7  Heisk.  32;  Greene  v. 
Starnes,  1  Heisk.  182;  Cowan -v.  Dunn,  1  Lea,  68;  McCrasly  v.Hass- 
lock,  4  Baxt.  2;  Brooks  v.  Gibson,  7  Lea,  271;  Armstrong  v.  Croft,  3 
Lea,  193;  Tarboxv.  Tonder,  1  Tenn.  Ch.  163.  This  lien  cannot  be 
disturbed  by  permitting  others  to  displace  it,  in  whole  or  in  part,  with- 
out a  compliance  with  the  statutory  prerequisites  which  entitle  other 
creditors  to  come  in  and  share  the  fund.  These  are  set  forth  in  the 
next  section  (4290)  as  follows : 

"If  the  bill  is  filed  by  one  creditor  for  himself  and  others,  the  other  credit- 
ors may  make  themselves  parties  at  any  time  before  final  decree  by  petition, 
agreeing  to  join  in  the  bonds  required  in  the  case,  and  giving  bond,  with  good 
security,  to  the  original  complainant,  and  in  sufficient  penalty,  to  pay  their 
proportional  part  of  the  recovery  on  such  bonds."    Tenn.  Code,  §  4290. 

The  doubt  I  have  had  on  this  section  is  whether  it  is  a  mere  rule  of 
practice  prescribed  for  the  state  courts,  and  therefore  not  binding  on  the 
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federal  court  when  the  ease  has  been  removed, — for  certainly  we  do  not 
follow  the  state  practice  in  removed  cases,  but  proceed  in  our  own  way, 
— or  is  an  essential  element  of  the  equitable  right,  which  enters  into 
the  statutory  lien  and  becomes  a  part  of  it.  Under  the  general  equity 
practice  governing  us,  as  I  have  shown,  creditors  who  may  share  in 
the  fund  to  be  recovered  are  allowed  to  come  in  at  any  time  before  dis- 
tribution, and,  in  certain  cases,  even  afterwards.  They  may  be  ad- 
mitted by  petition,  or  by  proving  their  claims  before  the  master,  and 
the  time  may  be  enlarged  by  the  court,  which  takes  care,  however,  to 
require  them  to  pay  such  costs  as  they  should  pay  under  the  circum- 
stances. This  state  statute -evidently  prescribes  an  analogous  rule 
of  practice,  bat  modifies  it  by  requiring  the  creditors  to  come  in  before 
final  decree,  and  only  upon  agreeing  to  join  in  the  bonds,  and  exe- 
cuting a  bond  to  the  original  plaintiff  for  the  performance  of  that 
agreement.  I  should  think  that  this  was  a  mere  rule  of  practice  of 
the  state  court  that,  on  removal,  would  be  superseded  by  the  federal 
practice  in  equity,  which  accomplishes  the  same  result  as  to  costs  in 
another  way,  but  is  more  liberal  as  to  time  allowed  to  file  claims,  if 
this  were  a  suit  to  enforce  an  equitable  right  common  to  both  courts ; 
a  bill,  for  example,  by  a  judgment  creditor  with  an  unsatisfied  execu- 
tion, to  set  aside  a  fraudulent  conveyance  which  obstructed  that  exe- 
tion,  and  to  share  in  which  other  judgment  creditors  with  like  execu- 
tion might  be  admitted.  But  this  is  not  such  a  bill,  and  the  judgments 
and  executions  are  wholly  unimportant  under  sections  4288  and  4291. 
All  creditors  stand  alike  under  those  sections,  and  this  is  an  enlarged 
right  wholly  unknown  to  general  equity  practice  like  ours,  and  de- 
pendent entirely  upon  the  statute  for  its  force  and  effect.  The  leg- 
islature, therefore,  in  granting  this  valuable  equitable  right  to  gen- 
eral creditors  without  judgments,  may  attach  precisely  such  conditions 
to  its  existence  as  its  wisdom  may  suggest.  And  while  the  federal 
courts,  upon  removal,  will  enforce  this  new  equitable  right,  unknown 
to  them,  in  favor  of  general  creditors,  the  case  comes  here  burdened 
with  all  the  essential  conditions  attached  to  the  right  by  the  statute, 
and  we  cannot  further  enlarge  it  simply  to  save  our  rules  of  practice. 
We  will  enforce  it  in  our  own  way,  but  we  must  not  change  its  char- 
acter and  give  the  creditor  a  better  or  different  right  than  he  would 
have  in  the  state  court,  particularly  if,  in  doing  this,  we  thereby  im- 
pair the  lien  given  by  the  same  statute  to  the  original  plaintiff,  which 
our  own  removal  acts  command  us  to  protect. 

The  general  creditors,  therefore,  should  have  come  in  before  the 
final  decree  and  given  the  required  bond,  or  they  cannot  share  in  the 
fund  and  displace  the  priority  acquired  by  the  original  plaintiff;  and, 
after  all,  this  is  not  a  harsh  rule,  for  almost  any  one  would  be  will- 
ing to  stand  outside,  and,  after  a  recovery,  come  in  and  prove  his 
claim ;  while  the  timid  and  the  selfish  would  prefer  this  to  sharing  the 
perils  of  the  litigation,  as  this  statute  requires  they  shall. 

It  is  further  urged  that,  because  the  debtor  Wilkerson  made  a  q*n- 
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era!  assignment  of  all  his  property  for  the  benefit  of  all  his  creditors 
a  few  days  after  the  sale  to  Hopper,  the  property  conveyed  to  Hopper 
passed  under  the  assignment,  and  must  be,  under  the  provisions  of 
the  act  of  April  6,  1881,  c.  121,  (Acts  1881,  p.  154,)  distributed  pro 
rata  among  all  the  creditors.  This  point  was  substantially  disposed 
of  at  the  hearing.  Flash  v.  Wilkerson,  20  Fed.  Rep.  257;  Ordway 
v.  Montgomery,  10  Lea,  514.  It  may  be  further  remarked  that  when 
this  bill  was  filed  an  attachment  issued,  by  which  the  plaintiffs  ac- 
quired a  lien  before  the  assignment,  and  there  is  nothing  in  the  act 
referred  to  which  displaces  this  lien.  It  does  displace  any  mortgage, 
deed  of  trust,  or  other  conveyance  of  a  portion  of  the  debtor's  prop- 
erty for  the  benefit  of  any  particular  creditor,  or  any  confession  of 
judgment,  or  judgment  by  default  or  collusion  within  three  months 
preceding  the  assignment ;  but,  plainly,  this  does  not  include  a  lien 
acquired  under  sections  4288  and  4291  of  the  Code.  The  case  of  Ord- 
way v.  Montgomery,  supra,  is  conclusive  of  this,  as  the  principle  of 
noscitur  a  sociis  clearly  applies  to  exempt  both  the  sale  to  Hopper 
and  the  lien  of  the  creditors,  under  this  bill,  from  the  operation  of 
that  act.  The  principle  is  the  same  as  that  on  which  the  case  of 
Love  v.  Pamplin,  21  Fed.  Rep.  755,  760,  was  recently  decided  in  this 
court  by  Mr.  Justice  Matthews. 

The  report  of  the  master  must  be  modified  in  accordance  with  this 
opinion.    Decree  accordingly. 


Assignment  fob  Benefit  of  Creditors— Missouri  Statute— Deed  of  Trust 
for  Benefit  of  Certain  Creditoks. 
No  matter  what  the  form  of  the  instrument,  where  a  debtor  in  Missouri,  be- 
.  ing  insolvent,  conveys  all  of  his  property,  to  a  third  party  to  pay  one  or  more 
creditors,  to  the  exclusion  of  others,  such  a  conveyance  will  be  construed  to  be 
an  assignment  for  the  benefit  of  all  his  creditors;  the  preference  being  in  con- 
travention of  the  assignment  laws  of  th"  state. 

Demurrer  to  Bill  of  Complaint. 
Scott  dk  Taylor,  for  plaintiffs. 

Karnes  &  Ess  and  Adams  dk  Stuebenrauch,  for  defendants. 

McCrary,  J.  This  case  is  not  different  in  principle  from  the  case 
of  Martin  v.  Hausman,  14  Fed.  Rep.  160.  It  is  true  that  in  Martin 
v.  Hausman  the  technical  deed  of  trust,  which  was  construed  to  be  an 
assignment  for  the  benefit  of  creditors,  was  defective  as  a  deed  of  trust, 
in  having  no  defeasance  clause  attached  thereto.  In  this  case,  the 
instrument  is  a  deed  of  trust  in  proper  form.  This,  however,  can 
make  no  difference.  No  matter  what  the  form  of  the  instrument,  where 


Kerbs  v.  Ewinq. 


(Circuit  Court,  W.  D.  Missouri,  W.  D.  1884.) 


604 


FEDERAL  REPOBTKB. 


a  debtor,  being  insolvent,  conveys  all  his  property  to  a  third  party 
to  pay  one  or  more  creditors,  to  the  exclusion  of  others,  such  a  con- 
veyance will  be  construed  to  be  an  assignment  for  the  benefit  of  all 
the  creditors  fthe  preference  being  in  contravention  of  the  assignment 
laws  of  this  state.    Demurrer  overruled. 


Equity  Practice — Docket  Fee— Hearing  on  Demurrer. 

A  hearing  on  demurrer  is  a  final  hearing,  and  a  docket  fee  of  $20  may  be 
taxed.   Rev.  St.  }  824. 

In  Equity.    Appeal  from  the  clerk's  taxation  of  costs  in  favor  of 
George  N.  March,  one  of  the  defendants. 
A.  A.  Ranney,  for  Price,  receiver. 
Jesse  M.  Wheeler,  for  defendants. 

Colt,  J.  We  approve  of  the  clerk's  taxation  of  costs.  The  taxa- 
tion is  not  contrary  to  equity  rale  62,  because  the  defendant  filed  his 
separate  demurrer,  and  appeared  by  separate  counsel.  We  also 
think  the  hearing  en  demurrer  a  final  hearing  within  the  meaning  of 
section  824,  Rev.  St.,  and  that  therefore  a  docket  fee  of  $20  was 
properly  taxable.  A  demurrer  raises  an  issue  which,  when  tried,  will 
finally  dispose  of  the  case,  unless  leave  to  amend  or  plead  over  is 
granted.  There  can  be  no  other  trial,  except  at  the  discretion  of  the 
court,  and  if  final  judgment  is  entered  on  the  demurrer  it  will  be  a 
final  determination  of  the  rights  of  the  parties,  which  can  be  pleaded 
in  bar  to  any  other  suit  for  the  same  cause  of  action.  This  is  the 
view  expressed  by  the  supreme  court  in  Alley  v.  Nott,  111  U.  8.  472, 
475  ;  S.  C.  4  Sup.  Ct.  Bep.  495. 

Appeal  dismissed. 


National  Banks  —  Rev.  St.  J  5242 — Insolvency  —  Transfer  of  Property  to 
Indemnify  Sureties. 

The  Pacific  National  Bank,  of  Boston,  suspended  November  18. 1881.  but  after 
examination  resumed  March  18,  1882,  with  the  consent  of  the  comptroller  of 
the  curreney,  and  continued  to  transact  business  until  May  22, 1S82,  when  it 
again  failed.  Between  March  24, 1882,  and  April  28. 1882,  certain  creditors, 
whose  claims  had  been  disputed  and  placed  in  a  suspense  account,  attached  the 
property  of  the  bank,  whereupon  the  bank  gave  bond  with  the  president  anl 
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a  director  as  sureties,  and  the  attachments  were  dissolved.  The  bank  trans- 
ferred to  the  sureties,  March  22, 1882,  a  certificate  of  deposit  for  $100,000  on 
.  another  bank,  which,  on  April  13,  1882,  was  exchanged  for  other  property. 
Held,  that  such  transfer  was  not  made  after  the  commission  of  an  act  of  insolv- 
ency by  the  bank,  or  in  contemplation  thereof,  and  with  a  view  to  a  preference 
or  to  prevent  the  application  of  the  assets  as  prescribed  by  the  banking  act. 

In  Equity. 

A.  A.  Ranney,  for  complainant. 

J.  D.  Ball,  R.  Stone,  A.  D.  Foster,  E.  W.  Hutching,  and  Henry 
Wheeler,  for  defendants. 

Colt,  J.  This  bill  in  equity  is  brought  by  the  receiver  of  the  Pa- 
cific National  Bank,  of  Boston,  against  Lewis  Coleman  and  John 
Shepherd,  sureties  on  certain  bonds  of  the  bank,  given  to  dissolve  at- 
tachments, and  against  the  creditors  of  the  bank  who  made  the  at- 
tachments, praying  that  the  property  transferred  by  the  bank  to  the 
sureties  to  indemnify  them  be  given  up,  the  bonds  declared  void,  the 
attaching  creditors  enjoined  from  enforcing  the  bonds,  and  from  pros- 
ecuting their  suits  against  the  bank.  The  bank  suspended  Novem- 
ber 18, 1881,  and  was  put  in  charge  of  Mr.  Needham,  bank-examiner. 
On  March  18,  1882,  it  resumed  business  with  the  consent  of  the 
comptroller  of  the  currency.  At  the  time  of  its  failure,  the  paid-up 
capital  of  the  bank"  was  $961,300.  An  assessment  of  100  per  cent, 
was  voted  in  January,  1882,  of  which  $643,700  was  paid  in  before 
the  bank  reopened.  At  the  date  of  reopeniDg,  its  condition  was  as 
follows : 

Assets  $5,829,904  69 

Liabilities,  except  capital  stock  and  assessments,  -         4,868,604  69 


The  evidence  shows  that  after  the  failure  of  the  bank,  there  was  a 
thorough  and  exhaustive  examination  of  its  condition,  extending  over 
a  period  of  several  months ;  and  that,  on  March  18,  1882,  when  it 
reopened,  the  'directors,  examiner,  and  comptroller  believed  it  to  be 
solvent.  From  this  time  until  May  20,  1882,  the  bank  went  on  con- 
ducting its  business  in  the  ordinary  way,  receiving  deposits  to  an 
amount  exceeding  two  millions  of  dollars,  and  paying  on  presenta- 
tion all  undisputed  claims.  A  large  amount  of  paper,  about  half  a 
million,  coming  due  May  20,  1882,  and  which  was  not  paid  as  ex- 
pected, the  bank  was  again  foroed  to  suspend,  and  on  May  22, 1882, 
the  present  receiver  was  appointed.  At  the  time  the  bank  reopened, 
there  were  certain  disputed  claims  which  it  refused  to  recognize. 
These  were  placed,  with  the  approvol  of  the  comptroller,  in  a  sus- 
pense account.  Among  these  were  those  of  the  defendants  Mixter, 
Whitney,  Demmon,  and  Prescott.  Finding  their  claims  were  con- 
tested, these  defendants,  between  March  24, 1882,  and  April  28, 1882, 
brought  suits  against  the  bank,  and  attached  its  property.  These 
attachments ^were  dissolved  by  giving  bonds.    The  sureties  on  these 
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bonds  were  the  defendants  Coleman  and  Shepard.  Mr.  Coleman  was 
president  of  the  bank,  and  Mr.  Shepard  a  director.  For  their  pro- 
tection, as  sureties  on  bonds  given  to  dissolve  attachments,  the  bank 
transferred  to  them,  on  March  22,  1882,  a  certificate  of  deposit  for 
$100,000  on  the  Maverick  National  Bank,  which  was  subsequently, 
on  April  13,  1882,  exchanged  for  other  security. 

The  receiver  contends  that  the  transfer  by  the  bank  of  its  property 
to  indemnify  the  sureties,  and  the  attachments  made  by  the  defend- 
ant creditors,  were  void  under  the  provisions  of  the  national  banking 
act.  Section  5242,  Rev.  St.,  makes  null  and  void  any  transfer  of 
property  by  a  national  bank,  made  after  the  commission  of  an  act  of 
insolvency,  or  in  contemplation  thereof,  and  with  a  view  to  the  pref- 
erence of  one  creditor  to  another,  or  with  a  view  to  prevent  the  ap- 
plication of  the  assets  of  the  bank  as  provided  by  law,  except  in  pay- 
ment of  its  circulatiug  notes. 

The  first  inquiry  is,  was  the  transfer  by  the  bank  to  the  sureties 
void  under  this  section  ?  Was  it  made  after  the  commission  of  an 
act  of  insolvency  by  the  bank,  or  in  contemplation  thereof,  and  with 
a  view  to  a  preference,  or  to  prevent  the  application  of  the  assets,  as 
prescribed  by  the  banking  act  ?  The  bank  had  just  resamed  after  a 
searching  examination.  The  government  officials  charged  with  the 
duty  of  investigating  its  affairs  pronounced  it  solvent.  It  was  con- 
ducting its  business  in  the  ordinary  way  and  paying  all  undisputed 
claims  on  presentation.  It  appeared  able  to  meet  all  demands  in  the 
regular  course  of  business.  To  hold  this  transfer  void  under  these 
circumstances  would  seem  to  establish  the  principle  that  after  the 
comptroller,  examiner,  and  directors,  upon  a  thorough  investigation, 
have  found  a  bank  solvent,  it  is  still  to  be  deemed  insolvent,  and  its 
payments  and  transfers  to  be  held  void,  because  it  happens  that  as- 
sets considered  good,  turn  out  to  be  bad.  Again,  if  this  transfer  is 
invalid,  it  is  difficult  to  see  why  all  payments  made  by  the  bank, 
from  the  day  it  resumed  down  to  the  time  it  finally  closed  its  doors, 
are  not  equally  so.  Ourconclusion  is  that  the  transfer  by  the  bank 
was  not  made  after  an  act  of  insolvency,  or  in  contemplation  thereof. 
Nor  was  it  made  with  a  view  of  giving  a  preference,  or  of  preventing 
the  distribution  of  the  assets,  as  provided  by  law.  The  very  object 
of  the  action  taken  by  the  bank  was  to  resist  the  payment  of  what  it 
considered  illegal  claims.  Its  purpose  was  not  to  prefer  these  cred- 
itors to  others,  but  to  prevent  them,  if  possible,  from  recovering  any 
part  of  their  demands. 

The  next  question  is,  were  the  attachments  by  the  defendant  cred- 
itors void  under  the  law?  The  receiver  here  relies  mainly  on  the 
case  of  National  Bank  v.  Colby,  21  Wall.  609.  In  that  case  the  attach- 
ment was  made  after  the  bank  had  closed,  and  was  in  possession  of 
the  military  authorities  of  the  United  States.  The  supremo  court  held 
that  the  property  of  a  national  bank,  attached  at  the  suit  of  an  indi- 
vidual creditor  after  the  bank  has  become  insolvent,  cannot  be  subjected 
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io  sale  for  the  payment  of  his  demands,  against  the  claim  for  the 
property  by  a  receiver  of  the  bank  subsequently  appointed.  The 
court  go  on  to  say,  after  referring  to  the  various  provisions  of  the  bank- 
ing  act,  that  it  was  the  manifest  design  of  congress,  Jirst,  to  protect 
the  government  against  loss,  and,  second,  to  secure  the  assets  of  the 
bank  for  ratable  distribution  among  its  general  creditors.  This  de- 
cision clearly  refers  to  attachments  upon,  the  property  of  insolvent 
banks, — banks  which  have  committed  acts  of  insolvency,  or  are  in 
contemplation  of  insolvency,  which  is  the  language  used  in  section 
5242. 

For  the  reasons  already  given,  we  do  not-  think  the  Pacific  Bank,  at 
the  time  these  attachments  were  made,  was  insolvent  within  the  mean- 
ing of  National  Bank  v.  Colby.  There  the  bank  had  closed  its  doors, 
and  had  committed  acts  of  insolvency.  At  the  time  these  attach- 
ments were  made,  there  was  nothing  to  indicate  the  insolvency  of  the 
bank,  or  that  it  contemplated  becoming  insolvent.  That  case,  there- 
fore, is  not  applicable  here.  In  view  of  the  ^conclusions  we  have 
reached,  it  becomes  unnecessary  to  consider  the  question  whether  the 
bonds  given  to  dissolve  the  attachments  stand  upon  a  different  foot- 
ing from  the  attachments  themselves.  The  bill  should  be  dismissed ; 
and  it  is  so  ordered. 


National  Banks— Failure  of  Banks— Fraudulent  Preference. 

After  a  vote  of  the  directors  to  close  their  bank  and  go  into  liquidation,  any 
transfer  of  the  assets  of  the  bank  to  a  creditor,  whereby  that  creditor  secures  a 
preference,  will  be  presumed  to  be  made  with  a  fraudulent  intent. 

On  Exceptions  to  Rulings  of  District  Court. 
Russell  Gray,  for  appellant. 
Ranney  dc  Clark,  for  appellee. 

Colt,  J.  This  case  comes  here  upon  exceptions  to  the  rulings  of 
the  district  court.  The  directors  of  the  Pacific  National  Bank,  of 
Boston,  at  a  meeting  held  after  business  hours,  on  the  afternoon  of 
Saturday,  May  20, 1882,  voted  to  close-the  bank  and  to  go  into  liqui- 
dation. A  committee  was  also  appointed  to  proceed  to  Washington 
and  confer  with  the  comptroller  of  the  currency.  The  comptroller, 
on  Monday,  May  22d,  appointed  the  plaintiff  receiver.  He  arrived 
in  Boston  the  following  day  and  took  possession  of  the  bank.  The 
first  failure  of  the  bank  was  in  November,  1881.  It  afterwards  re- 
sumed, in  Mareh,  1882,  but  not  being  a  member  of  the  clearing-house, 
it  was  its  custom  daily  to  deposit  with  the  defendant  bank,  to  be  col- 
lected through  the  clearing-house,  all  checks  received.    It  was  cred- 
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ited  with  the  checks  so  deposited,  and  drew  against  them.  On  Mon- 
day morning,  May  22d,  and  before  the  appointment  of  the  receiver, 
the  cashier  of  the  Pacific  Bank  deposited  with  the  defendant  bank  the 
checks  and  drafts  received  by  mail,  and  took  in  return  a  negotiable 
certificate  of  deposit,  payable  on  demand,  for  $  11,008.20,  covering 
the  amount  of  the  deposit  just  made,  and  a  small  sum  due  on  cur- 
rent deposit  account.  At  this  time  the  defendant  held  a  certificate 
of  deposit  of  the  Paoifio  Bank  for  the  sum  of  $10,000.  The  receiver 
now  seeks  to  recover  back  the  money  so  deposited  by  the  cashier,  on 
the  ground  that  the  transaction  was  void.  The  defendant  claims  the 
right  of  set-off  to  the  extent  of  its  claim  against  the  Pacific  Bank. 
At  the  trial  the  defendant  requested  the  court  to  submit  to  the  jury  the 
following  question,  among  others : 

"Whether  or  not  there  was  in  fact  any  view  or  intent  on  the  part  of  the 
Pacific  Bank,  or  any  of  its  officers,  to  give  a  preference  to  the  defendant  over 
other  creditors,  or  to  prevent  the  application  of  the  assets  of  the  Pacific  Bank 
in  the  manner  prescribed  in  the  bank  act." 

The  court  refused  to  submit  this  or  any  question  whatever  to  the 
jury,  and  directed  a  verdiot  for  the  plaintiff,  holding  that,  as  a  matter 
of  law  on  the  undisputed  facts  in  the  case,  the  plaintiff  was  entitled 
to  recover  the  amount  of  the  checks  and  drafts  deposited  by  the  Pa- 
cific Bank  in  the  defendant  bank  on  Monday.  It  cannot  be  doubted 
that  on  Saturday,  May  20th,  in  voting  to  close  its  doors  and  go  into 
liquidation,  the  Pacific  Bank  committed  an  act  of  insolvency  within 
the  meaning  of  section  5242,  Rev.  St.  Admitting  this,  the  defendant 
contends  that  under  section  5242  it  should  further  appear  that  the 
deposit  on  Monday  was  made  with  a  view  tc  give  a  preference  to  the 
defendant  over  other  creditors,  or  to  prevent  the  application  of  the 
assets  of  the  bank  in  the  manner  prescribed  in  the  act,  and  that  this 
was  a  question  of  fact  for  the  jury.  We  agree  with  the  defendant 
that  under  section  5242  the  transfer  or  payment  by  a  bank,  to  be  void, 
must  be  made  after  the  commission  of  an  act  of  insolvency,  or  in 
contemplation  thereof,  and  with  a  view  of  giving  a  preference  to  one 
creditor  over  another,  or  with  a  view  to  prevent  the  application  of  its 
assets  as  provided  by  law.  Case  v.  Citizens'  Bank,  2  Woods,  23. 
But  the  undisputed  facts  here  show  that  the  act  of  the  cashier,  under 
the  circumstances,  could  have  no  other  result,  if  allowed  to  stand, 
than  to  operate  as  a  preference  in  favor  of  the  defendant  bank.  The 
Pacific  Bank  had  decided  to  close  its  doors  and  go  into  liquidation, 
and  after  this  the  necessary  consequence  of  the  transfer  was  to  create 
a  preference.  It  cannot  b  said  that  the  transfer  was  made  with  the 
intention  of  going  on  in  business.  Jones  v.  Howland,  8  Mete.  377. 
Nor  can  it  be  contended  that  it  was  made  to  save  the  credit  of  the 
bank,  as  was  claimed  in  Case  v.  Citizens'  Bank.  A  person  is  pre- 
sumed to  intend  the  necessary  consequences  of  his  own  acts,  and 
after  the  vote  of  the  directors  to  close  the  bank  and  go  into  liquida- 
tion, any  transfer  of  the  assets  of  the  bank  to  a  creditor,  whereby  that 
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creditor  secures  a  preference,  must  be  presumed  to  be  made  with  an 
intent  to  prefer.    In  re  Silverman,  4  N.  B.  B.  623;  1  Sawy.  410; 
Sawyer  v.  Turpin,  2  Low.  29,  83. 
Exceptions  overruled. 


1.  Extradition — Authentication  of  Documents — Rev.  St.  f  5271— Act  op  Au- 

gust 3,  1882. 

Section  6  of  the  act  of  August  3,  1882,  restores  in  substance  the  provisions  of 
the  act  of  June  22, 1860,  as  respects  the  mode  of  authentication  of  documentary 
evidence  in  extradition  proceedings,  and  supersedes  also  the  provisions  on  that 
subject  of  section  5271  of  the  Revised  Statutes. 

2.  Same— Porgeut— Affidavits. 

Where  the  evidence  of  criminality  consisted  of  affidavits,  appearing  to  be 
*   taken  in  a  criminal  court  upon  a  charge  of  forgery,  authenticated  by  the  royal 
judge  of  Prussia  to  be  valid  evidence  according  to  the  laws  existing  in  Prussia, 
held,  equivalent  to  a  statement  that  such  documents  were  valid  evidence  there 
of  the  crime  of  forgery  charged. 

3.  Same— Certificate  of  Diplomatic  Officer. 

The  certificate  of  the  principal  diplomatic  officer  of  the  United  States,  in  the 
language  of  the  statute,  held  also  sufficient. 

Extradition  and  Certiorari. 

A.  L.  Sanger,  for  petitioner. 

Edward  Salomon,  for  the  Prussian  government. 

Brown,  J.  The  petitioner,  Behrendt,  having  been  held  by  the 
United  States  commissioner  for  extradition  to  Prussia,  on  a  charge  of 
forgery,  under  the  treaty  of  June  16,  1852,  has  been  brought  before 
me  upon  habeas  corpus,  together  with  a  record  of  the  proceedings  un- 
der a  writ  of  certiorari.  .  The  discharge  of  the  prisoner  is  sought  upon 
two  grounds :  that  the  evidence  of  forgery  is  insufficient  to  hold  him ; 
and  that  the  documentary  proof  received  by  the  commissioner  is  not 
properly  authenticated.  The  evidence  of  criminality  is  drawn  wholly 
from  the  documentary  proofs,  consisting  of  depositions  taken  in  Prus- 
sia. These  depositions  purport  to  be  taken  in  penal  or  criminal 
proceedings  against  the  petitioner  there ;  and  in  some  of  the  papers 
it  is'expressly  stated  that  they  are  taken  in  a  criminal  court,  and  on 
the  charge  of  forgery.  These  proceedings  are  certified  by  the  royal 
Prussian  judge  of  the  court  at  Marienburg,  who  certifies  that  "this 
judicial  proceeding,  with  respect  to  its  form,  is  valid  evidence,  accord- 
ing to  the  laws  existing  in  Prussia."  The  signatures  are  certified,  as 
required  by  the  act  of  August  3,  1882,  §  5,  and  the  whole  is  finally 
authenticated  by  the  United  States  minister  at  Berlin,  who  certifies 
that  the  signatures  are  genuine;  that  the  documents  are  entitled  to 
full  faith  and  credit;  and  that  the  said  "documents,  which  are  in- 


In  re  Behrendt. 


(Oircuit  <hurtt  .<?.  D.  Neto  York.  December  29, 1884.) 


700 


FEDERAL  REPORTER. 


tended  to  be  offered  in  evidence  upon  the  hearing  within  the  United 
States  of  an  application  for  the  extradition  of  Joseph  Moses  Behrendt 
under  title  66  of  the  Revised  Statutes  of  the  said  United  States,  and 
for  all  the  purposes  of  such  hearing,  are  properly  and  legally  authen- 
ticated, so  as  to  entitle  them  to  be  received  for  similar  purposes  by 
the  tribunals  of  Prussia." 

Section  5  of  the  act  of  August  3,  1882,  restores  in  substance  the 
provisions  of  the  act  of  June  22,  1860,  (12  St.  at  Large,  84,)  as  re- 
spects the  mode  of  authentication,  and  supersedes  the  provisions  on 
that  subject  of  section  5271  of  the  Revised  Statutes,  as  well  as  those 
of  the  act  of  June  19,  1876,  (19  St.  at  Large,  59.)  The  certificate 
of  the  royal  judge  that  the  judicial  proceeding  certified  to  "is  valid 
evidence  according  to  the  laws  existing  in  Prussia,"  reasonably  in- 
terpreted, can  mean  nothing  less  than  that,  according  to  the  law  of 
Prussia,  such  documents  are  valid  evidence  of  criminality  as  regards 
the  crime  charged  in  the  proceedings  specified  in  the  court  where  the 
proceeding  purports  to  be  had.  This  is  all  the  evidence  that  is  re- 
quired under  the  first  branch  of  the  statute;  since  the  proceeding 
appears  upon  its  face  to  be  a  criminal  one,  and  in  a  criminal  court, 
upon  a  charge  of  forgery. 

The  final  authentication  by  the  United  States  minister  is  in  the 
exact  language  of  the  statute.  Whatever  ambiguity  there  may  be  in 
the  statutes,  from  the  use  of  the  words  "similar  purposes,"  there  is 
no  greater  ambiguity  in  the  certificate  itself;  and,  as  it  exactly  con- 
forms to  the  statute,  it  must  be  held  to  mean  whatever  the  statute 
means,  and  cannot,  therefore,  be  held  defective.  In  re  Farcz,  7 
Blatchf.  345,  353;  In  re  Wadge,  15  Fed.  Rhp.  864;  16  Fed.  Rep. 


In  the  Case  of  George  Fowler,  18  Blatchf.  430,  S.  C.  4  Fed.  Rep. 
303,  Blatchford,  J.,  says,  in  reference  to  the  final  certificate  of  the 
principal  diplomatic  officer  of  the  United  States :  "Sueh  certificate,  if 
in  proper  form,  is  absolute  proof,  whatever  may  be  the  tenor  of  the 
certificates  of  foreign  officials  to  the  same  documents."  Page  437. 
By  this  rule,  even  if  the  previous  authentication  were  defective,  the 
final  certificate  of  the  United  States  minister  would  supply  the  de- 
fects; but  for  the  reasons  above  stated  there*  are  no  substantial  de- 
fects in  the  certificates  of  the  Prussian  authorities.  The  documentary 
evidence,  therefore,  being  competent  evidence,  the  decision  of  the 
commissioner  upon  the  weight  of  proof  would  not  be  interfered  with 
on  habeas  corpus,  unless  there  be  clear  insufficiency  in  the  evidence 
to  afford  a  prima  facie  case  against  the  petitioner.  The  evidence  in 
this  case,  though  circumstantial,  bears  so  strongly  against  him  that 
I  am  not  authorized  to  interfere  with  the  commissioner's  conclusion 
in  this  respect.  The  application  (or  the  release  of  the  prisoner  must 
therefore  be  denied,  and  the  prisoner  remanded  to  the  custody  of  the 
marshal. 
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The  Laundry  License  Case. 
In  re  Wan  Yin. 

{District  Court,  D.  Oregon.    January  29,  1885.) 

1.  City  of  Portland— Power  to  Regulate. 

The  power  granted  to  the  city  of  Portland  "to  regulate "  wash-houses  in- 
cludes the  power  "  to  license  "  as  a  means  to  that  end ;  but  it  does  not  include 
the  power  to  tax  the  business. 

2.  Ba me— License  Fee. 

The  power  "  to  license  "  as  a  means  of  regulating  a  business  implies  the  power 
to  charge  a  fee  therefor  sufficient  to  defray  the  expense  of  issuing  the  license, 
and  to  compensate  the  city  for  any  expense  incurred  in  maintaining  such  reg- 
ulation. 

8.  Bame— When  Deemed  a  Tax. 

Whenever  it  is  manifest  that  the  fee  for  the  license  is  substantially  in  excess 
of  what  it  should  be,  it  will  be  considered  a  tax,  and  the  ordinance  imposing  it 
held  void. 

4.  Same— Case  in  Judgment. 

The  council  of  Portland  was  authorized  "to  regulate"  wash-houses,  and 
thereupon  ordained  that  the  proprietor  of  such  a  house  should  take  out  a  license 
quarterly,  and  pay  therefor  the  sum  of  five  dollars,  or  twenty  dollars  a  year, 
and  in  default  thereof  should  be  liable  to  fine  and  imprisonment.  Held,  that, 
while  the  council  had  power  to  require  the  license  as  a  means  of  regulating  t  he- 
business,  the  sum  charged  therefor  was  manifestly  so  far  in  excess  of  what  was 
necessary  or  proper  for  that  purpose  that  it  must  be  considered  a  tax,  and  the 
ordinance  imposing  it  is  therefore  so  far  void. 

5.  Jurisdiction  of  National  Courts  in  Case  of  Imprisonment  by  a  State 
•  without  Dub  Process  of  Law. 

Grounds  of  it  stated,  and  reflections  thereon. 

On  Ilabeas  Corpus. 

W.  Scott  Beebe,  for  petitioner. 

A.  H.  Tannery  for  respondent. 

Deady,  J.  The  act  incorporating  the  city  of  Portland,  approved 
October  24,  1882,  provides  that  the  counoil  has  power  and  authority 
"to  control  and  regulate  slaughter-houses,  wash-houses,  and  public 
laundries,  and  provide  for  their  exclusion  from  the  city  limits  or  from 
any  part  thereof."  On  December  4,  1884,  the  council  passed  an  or- 
dinance, No.  4,448,  "to  license  and  regulate  wash-houses  and  public 
laundries."  This  ordinance  declares  every  "house,  building,  or  place 
which  is  open  to  the  public  aa  a  laundry  or  wash-house,"  to  be  "a  pub- 
lic laundry  or  wash-house;"  and  requires  the  "proprietor  or  manager" 
thereof,  (1)  to  keep  a  written  register  of  the  receipt  and  return  of 
clothes  washed  therein;  (2)  to  keep  the  premises  in  a  good  sanitary 
condition,  and  connected  with  a  sewer  or  cess-pool  for  the  purpose  of 
drainage;  and  (3)  to  pay  "a  quarterly  license  of  $5."  Any  person 
convicted  of  a  violation  of  the  ordinance  shall  be  punished  by  a  tine 
of  from  $5  to  $50,  or  be  imprisoned  from  2  to  25  days;  and  the  chief 
of  police  is  required  "to  supervise  and  control  the  due  and  proper  ad- 
ministration and  enforcement"  of  the  ordinance.    On  January  16th, 
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the  petitioner,  Wan  Yin,  who  is  the  proprietor  of  a  wash-house  in 
Portland,  refused  to  pay  the  quarterly  license  of  five  dollars  when  de- 
manded by  the  police,  and  on  January  20th  was  on  that  account  con- 
victed of  a  violation  of  the  ordinance  in  the  police  court,  and  sen- 
tenced to  pay  a  fine  of  $15  therefor,  and  in  default  of  payment 
thereof  was  committed  to  the  city  jail  for  seven  days.  The  peti- 
tioner sued  out  a  writ  of  habeas  corpus  to  be  delivered  from  the  im- 
prisonment. The  return  of  the  chief  of  police,  S.  B.  Farrish,  contain* 
the  facts  above  stated,  to  which  there  was  a  demurrer  by  the  peti- 
tioner. 

On  the  argument  counsel  for  the  petitioner  contended  that  the 
power  "to  regulate"  laundries  did  not  include  the  power  "to  license" 
the  same ;  and  if  this  were  otherwise,  that  the  power  "to  license"  does 
not  include  the  power  "to  tax,"  but  only  the  right  to  charge  a  reason- 
able fee  for  issuing  the  same,  and  insisted  that  a  fee  of  five  dollars 
a  quarter  for  a  license  to  keep  a  wash-house  is  manifestly  a  mere  pre- 
tense for  imposing  an  onerous  tax  on  the  business.  On  the  contrary, 
counsel  for  the  respondent  contends  that  the  power  "to  regulate"  in- 
cludes the  power  "to  license,"  and  while  he  admits  that  it  does  not 
include  the  power  "to  tax,"  he  insists  that  the  sum  required  of  the 
petitioner  is  not  a  tax  but  only  a  license  fee,  and  that  the  judgment 
or  action  of  the  council  in  fixing  the  amount  of  such  fee  is  not  open 
to  inquiry  or  question  in  the  courts.  Counsel  also  contends  that  if 
the  power  "to  regulate"  a  wash-house,  contained  in  subdivision  23 
aforesaid,  does  not  include  the  power  "to  license"  the  same,  then  such 
power  is  given  by  subdivision  37  of  the  same  section,  which  author- 
izes the  council  "to  license  and  regulate  all  such  callings,  trades,  and 
employments"  not  prohibited  by  law,  "as  the  public  good  may  re- 
quire;" and  that  even  the  power  "to  tax"  the  business  of  keeping  a 
wash-house  is  contained  in  the  last  clause  of  subdivision  3  of  said  sec- 
tion which  authorizes  the  council  "to  license,  tax,  regulate,  and  re- 
strain all  offensive  trades  and  occupations." 

In  support  of  the  proposition  that  the  power  to  regulate  a  wash- 
house  does  not  include  the  power  "to  license,"  counsel  for  the  peti- 
tioner cites  Burlington  v.  Bumgardner,  42  Iowa,  673;  Com.  v.  Stod- 
der,  2  Gush.  662;  St.  Paul  v.  Traeger,  25  Minn.  248;  CorvaUis  v.  Car- 
lile,  10  Or.  139;  Dunham  v.  Rochester,  5  Cow.  464;  Barling  v.  West, 
29  Wis.  314;  Dill.  Mun.  Corp.  §  361.  While  counsel  for  the  respond- 
ents cites  to  the  contrary  Burlington  v.  Lawrence,  42  Iowa,  681;  Chi' 
aigo  P.  d  P.  Co.  v.  Chicago,  88  111.  221;  State  v.  Clarke,  54  Mo.  17; 
Welch  v.  Hotchkiss,  39  Conn.  140;  Cincinnati  v.  Buckingham,  10  Ohio, 
527;  Dill.  Mun.  Corp.  §  91.  Some  of  these  authorities  are  flatly 
contradictory  of  others  on  this  point,  but  the  difference  in  the  con- 
clusion reached  in  the  most  of  the  cases  is  largely  attributable  to  a 
difference  in  the  circumstances. 

The  words  "to  control"  and  "to  regulate,"  ex  vi  termini,  imply  to 
restrain,  to  check,  to  rule  and  direct.    And,  in  my  judgment,  the 
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power  to  do  either  of  these  implies  the  right  to  license,  as  a  convenient 
and  proper  means  to  that  end.  A  license  is  merely  a  permission  to 
do  what  is  unlawful  at  common  law,  or  is  made  so  by  some  statute 
or  ordinance,  including  the  one  authorizing  or  requiring  the  license. 
By  this  means  the  persons  or  occupations  to  be  regulated  are  located 
and  identified,  and  brought  within  the  observation  of  the  municipal 
authorities,  so  that  whatever  regulations  are  made  concerning  them 
may  be  the  more  easily  and  certainly  enforced,  including  the  giving 
of  security  for  their  observance  before  even  the  license  is  issued. 
The  authority  of  the  national  government,  like  that  of  a  municipal 
corporation,  is  limited  to  the  powers  expressly  granted  in  the  consti- 
tution, and  such  implied  powers  as  may  be  necessary  and  convenient 
to  the  due  execution  of  the  former.  And  yet,  under  the  power  "to 
regulate"  commerce,  congress  may  and  does  provide  for  licensing  the 
instrumentalities  thereof,  as  vessels,  pilots,  engineers,  Indian  traders, 
and  the  like.    License  Tax  Cases,  5  Wall.  470. 

When  an  express  authority  to  license  is  given,  it  may  be  a  question 
whether  it  is  intended  for  the  purpose  of  revenue  or  regulation.  But 
as  a  municipal  corporation  has  no  authority  to  impose  a  tax  other- 
wise than  in  pursuance  of  an  express  grant  of  power  to  that  effect, 
or  a  clear  and  necessary  implication  from  an  express  grant,  a  power 
to  license  should  be  used  only  for  regulation,  unless  there  is  some- 
thing in  the  language  of  the  grant  or  the  circumstances  of  the  case 
clearly  indicating  that  it  was  also  intended  to  be  used  for  the  purpose 
of  revenue.  Cooley,  Tax'n,  408.  But  where,  as  in  this  case,  the 
power  to  license  is  not  expressly  given,  but  only  implied  as  a  means 
of  regulating  the  subject,  it  cannot  be  used  for  anything  else;  in 
other  words,  while  the  power  to  license  may  be  inferred  from  the 
power  to  regulate,  the  power  to  tax  cannot;  and  this  is  candidly  ad- 
mitted by  the  learned  counsel  for  the  respondent.  It  follows  that  if 
the  sum  required  of  the  petitioner  by  this  ordinance  is  intended  for 
revenue,  and  not  merely  regulation,  the  same  is  so  far  void.  A  fee 
may  be  required  for  a  license  issued  merely  as  a  means  of  regulation, 
but  the  amount  must  not  be  more  than  is  necessary  to  cover  the  cost 
of  issuing  the  license  and  the  incidental  expenses  attending  the  reg- 
ulation of  the  business.  But  the  presumption  is  that  the  fee  pre- 
scribed is  reasonable,  unless  the  contrary  plainly  appears.  Cooley, 
Tax'n,  408-410;  Dill.  Mun.  Corp.  (3d  Ed.)  §  358. 

The  conclusion  already  reached,  that  the  power  "to  regulate"  in- 
cludes the  "power  to  license,"  makes  it  unnecessary  to  consider 
whether  a  license  could  be  required  of  the  keeper  of  a  wash-house  un- 
der the  general  language  of  said  subdivision  37.  As  a  rule,  "a  general- 
welfare"  clause  of  this  kind  cannot  be  construed  as  applicable  to  any 
subject  that  is  elsewhere  otherwise  specially  provided  for.  Dill.  Mun. 
Corp.  (3d  Eel.)  §§  315,  316.  Nor  can  the  trade  or  occupation  of  wash- 
ing clothes  be  considered  "offensive,"  so  as  to  bring  it  within  the  op- 
eration of  the  last  clause  of  said  subdivision  3.   In  the  common  ac- 
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captation  of  the  phrase,  washing  is  a  useful  and  inoffensive  occupation, 
unless  it  is  made  offensive  by  the  fact  that  the  labor  is  here  princi- 
pally performed  by  the  Chinese.  But  while  this  circumstance  may 
excite  race  prejudice,  it  by  no  means  makes  the  business  "offensive" 
to  the  senses.  It  may  be  admitted  that  the  immediate  vicinity  of  a 
wash-house  is  not  the  most  desirable  location  for  a  residence  or  some 
kinds  of  business,  and  therefore  those  who  can  afford  it  will  gener- 
ally seek  some  more  costly  or  secluded  location.  But  if  this  makes 
an  occupation  "offensive,"  within  the  meaning  of  the  statute,  a  major- 
ity of  the  occupations,  and  a  large  portion  of  the  residences  of  the  city, 
are  so.  The  Laundry  Ordinance  Case,  7  8awy.  529 ;  8.  C.  13  Fed. 
Rep.  229.  Besides  this  clause  is  another  general  one,  leveled  at  "all 
offensive  trades  or  occupations,"  while  specifying  none,  and  must, 
according  to  the  rule,  be  construed  as  not  applicable  to  any  subject 
already  specially  provided  for,  as  this  is.' 

It  only  remains  to  consider  whether  the  sum  of  $20  a  year,  pay- 
able quarterly,  is  a  license  fee  or  a  tax ;  a  reasonable  sum  imposed 
on  the  petitioner  to  meet  the  probable  expenses  of  the  regulation,  or 
an  arbitrary  one  for  the  purpose  of  revenue.  It  is  difficult  to  see  how 
there  can  be  any  special  or  extraordinary  expense  dependent  upon 
this  regulation,  except  that  for  issuing  and  recording  the  license,  and 
certainly  the  sum  of  one  dollar  is  amply  sufficient  for  that.  If  the 
license  and  fee  therefor  is  merely  required  as  a  means  of  regulation, 
there  is-  no  use  of  going  to  the  trouble  and  expense  of  repeating  the 
operation  four  times  a  year.  An  annual  license  is  sufficient  for  all 
purposes  of  regulation,  and  nothing  more  is  usually  required  for  that 
purpose.  But  the  provision  requiring  the  license  to  be  taken  out 
quarterly  is  strongly  suggestive  of  revenue  rather  than  regulation. 
There  is  nothing  in  the  business  or  proposed  regulations  for,  which 
the  city  is  likely  to  incur  any  special  expense:  The  provisions  con- 
cerning the  register  and  drainage  are  simple  matters,  and  do  not  re- 
quire any  addition  to  its  police  force;  while  the  provision  requiring 
connection  to  be  made  with  a  sewer  or  cess-pool  for  the  purpose  of 
drainage  is  nothing  more  than  is  or  ought  to  be  applicable  to  every 
house  in  the  city. 

[n  Ash  v.  People,  7  Cooley,  347,  it  was  held  that  the  council  of  De- 
troit, under  the  power  to  license  and  regulate  the  sale  of  meats,  might 
charge  a  fee  of  $5  for  such  license  for,  as  I  infer,  the  period  of 'one  year. 
And  the  fee  in  this  case  should  certainly  be  no  more  than  in  that.  In 
Duckwall  v.  New  Albany,  25  Ind.  283, it  was  held  that  the  defendant, 
under  the  power  "to  regulate"  ferries  having  a  landing  within  its 
limits,  could  not  charge  a  fee  of  $300  for  a  license  therefor.  Now, 
$300  per  annum  for  a  license  to  run  a  ferry  on  the  Ohio  river  at  New 
Albany,  in  1865,  was  probably  a  smaller  compensation  relatively  than 
$20  a  year  for  keeping  a  wash-house  in  Portland.  There  are  other 
cases,  as,  for  instance,  Boston  v.  Schaffer,  9  Pick.  419,  and  Burlington 
v.  Putnam  Ins.  Co.  31  Iowa,  102,  in  which  comparatively  high  fees 
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have  been  sustained;  but  there  the  power  to  license  was  backed  by 
the  further  provision  that  the  municipal  council  in  question  might 
impose  such  terms  or  charge  such  sum  for  such  license  as  to  it  might 
seem  just  and  reasonable,  or  expedient.  And  this  is,  in  effect  if  not 
in  form,  a  power  to  tax  the  licensed  occupation.  But  here  there  is 
not  even  an  express  power  to  license,  let  alone  tax.  The  power  to 
license  is  only  implied  from  the  power  to  regulate,  and  can  only  be 
used  for  that  purpose.  All  things  considered,  it  is  apparent  that  the 
sum  required  to  be  paid  the  city  for  this  license  is  far  beyond  any 
special  expense  that  it  may  incur  on  account  of  the  regulation  to 
which  it  pertains;  and  it  is  quite  clear  from  this  fact,  as  well  as  the  - 
time  and  manner  of  its  payment,  that  this  sum  is,  in  effect,  a  tax,  and 
was  so  intended.  This  being  so,  the  ordinance  is  so  far  void,  and 
the  petitioner  is  restrained  of  his  liberty  without  due  process  of  law, 
contrary  to  the  constitution  of  the  United  States. 

No  question  was  made  on  the  argument  as  to  the  jurisdiction  of 
the  court.  The  grounds  of  it  are  briefly  stated  in  a  similar  case,  (In 
re  Lee  Tong,  18  Fed.  Rep.  255,)  in  which  it  is  said:  "The  power  of 
this  court  to  allow  the  writ  and  discharge  the  prisoner,  in  case  he  is 
in  custody  in  violation  of  the  constitution,  or  of  a  law  or  treaty  of 
the  United  States,  is  given  by  sections  751-755  of  the  Revised  Stat- 
utes. And  if  the  prisoner  is  imprisoned  without  due  process  of  law, 
he  is  deprived  of  his  liberty  in  violation  of  the  fourteenth  amend- 
ment, which  provides  that  no  'state  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law ;' "  citing  Parrot? *  Case, 
6  Sawy.  376;  S.  C.  1  Fed.  Rep.  481;  In  re  Ah  Lee,  6  Sawy.  410; 
S.  C.  5  Fed.  Rep.  899.  See,  also,  The  Laundry  Ordinance  Case,  7 
Sawy.  526 ;  S.  C.  13  Fed.  Rep.  229;  In  re  Wong  Yung  Quy,  6  Sawy. 
237. 

The  Case  of  Lee  Tong  is  referred  to  in  the  discussion  of  "habeas 
corpus,"  at  the  meeting  of  the  American  Bar  Association  for  1884,  as 
a  "flagrant"  one — whatever  that  may  mean.  Report  A.  B.  A.  29, 
30.  But  beyond  this  ornate  epithet,  the  criticism  went  no  further 
than  to  complain  of  the  act  of  1867,  by  which  the  jurisdiction  in 
question  was  conferred  on  "the  lowest  class  of  federal  judges."  But 
it  is  not  denied  that  the  jurisdiction  is  conferred,  and,  therefore,  no 
"federal  judge,"  however  "low"  he  may  be  in  the  judicial  hierarchy, 
can  decline  to  examine  it  when  a  case  is  brought  before  him.  But 
if  the  jurisdiction  to  discharge  a  person  from  imprisonment,  who  is 
deprived  of  his  liberty,  without  due  process  of  law,  by  a  state,  was  not 
conferred  upon  the  district  and  circuit  judges,  this  provision  of  the 
fourteenth  amendment,  that  was  plainly  intended  as  a  bulwark  against 
local  oppression  and  tyranny,  as  well  "up  north"  as  "down  south," 
would  be  a  dead  letter.  The  supreme  court  is  too  far  away,  and  the 
way  there  is  too  expensive,  to  furnish  relief  in  the  great  majority  of 
cases,  either  upon  a  direct  application  or  on  an  appeal  from  the  state 
court.    But  the  supreme  court  ought  to  have  the  power  to  review  the 
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judgments  of  the  district  and  circuit  courts  in  these  cases;  and  the 
state,  the  legality  of  whose  act  is  involved  in  the  proceeding,  ought 
to  have  the  right  to  be  heard  as  a  party  thereto.  And  it  might  be 
well,  where  the  petitioner  is  imprisoned  on  final  process  from  a  state 
court,  that  the  writ  might  be  fallowed  by  either  the  district  or  circuit 
judge,  returnable  only  into  the  circuit  court,  where  the  cause  should 
not  be  heard  until  two  of  the  judges  of  that  court  were  present;  and 
that  in  the  mean  time  the  prisoner  might  be  admitted  to  bail. 


Taking  Illegal  Pension  Fke  —  Repeal  of  Act  of  Junk  20,  1878— Past  Of- 
fenses. 

A  pending  prosecution  upon  a  bill  of  indictment  found  for  taking  an  illegal 
fee  in  a  pension  case  in  violation  of  the  act  of  congress  of  June  no,  187S,  fell 
with  i he  repeal  of  that  law  by  the  act  of  July  4,  1884,  the  latter  act  having  do 
saving  clause  as  respects  penalties  incurred  or  past  offenses. 

Sur  Motion  in  Arrest  of  Judgment. 

Wm.  A.  Stone,  U.  S.  Atty.,.for  the  United  States. 

B.  C.  Christy,  for  defendant. 

Acheson,  J.  On  the  eighth  of  May,  1884,  an  indictment  was 
found  against  the  defendant  for  a  violation  of  the  act  of  congress, 
approved  June  20,  1878,  entitled,  "An  act  relating  to  claim  agents 
and  attorneys  in  pension  cases."  20  St.  at  Large,  243;  Supp.  Rev. 
St.  336.  The  delendant  was  put  upon  his  trial  at  the  last  term  of 
the  court,  and  on  October  22,  1884,  was  convicted.  He  has  moved 
the  court  in  arrest  of  judgment,  upon  the  ground  that  prior  to  his  trial 
and  conviction  the  act  under  which  he  was  indicted  was  repealed. 
And  such  is  the  fact.  The  act  of  congress  of  July  4,  1884,  (St.  1st 
Boss.  48th  Congress,  98,)  not  only  covers  the  whole  subject-matter 
of  the  act  of  June  20,  1878,  but  in  express  terms  repeals  that  act. 
It  saves  the  rights  of  parties  in  certain  contracts,  but  makes  no  reser- 
vation as  respects  penalties  incurred,  or  past  offenses.  It  follows, 
therefore,  that  the  prosecution  here  fell  with  the  reneal  of  the  act  of 
June  20,  1878,  upon  the  well-settled  principle  tha.  after  the  repeal 
of  a  statute  there  can  be  no  further  prosecution  of  a  pending  proceed- 
ing under  it  unless  there  be  a  saving  clause  in  the  repealing  act.  U. 
S.  v.  Tynen,  11  Wall.  88;  Abbott  v.  Com.  8  Watts,  (Pa.)  517;  Gen- 
kinger  v.  Com.  32  Pa.  St.  99.  Hence  the  conviction  here  v. as  without 
warrant  of  law,  and  no  valid  judgment  can  be  pronounced  thereon. 
There  must  be  an  arrest  of  judgment;  and  it  is  so  ordered. 


United  States  v.  Hague. 


{Dittriet  Court,  W.  D.  Penn*yU.tnia.    October  Term,  1884  ) 
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United  States  v.  Mason. 


{Circuit  Court,  E.  D.  Virginia.   October,  1884.) 


Use  of  Mails  iN  Aid  of  Lotteries— Rev.  St.  $  3894— Indictment. 

A.  citizen  who  mails  a  letter  to  a  lottery  dealer  ordering  lottery  tickets,  and 
inclosing  the  fund?  to  pay  for  them,  does  not  thereby  commit  an  offense  against 
the  United  States,  the  statute  (section  3894)  being  intended  to  prohibit  the  use 
of  the  mails  only  by  lottery  dealers,  aud  others  using  the  mails  for  purposes  of 
deception. 

Motion  to  Quash  Indictment. 
Section  3894  is  in  these  words : 

"No  letter  or  circular  concerning  lotteries,  so-called  gift  concerts,  or  other 
similar  .enterprises,  offering  prizes,  or  concerning  schemes  devised  and  in- 
tended to  deceive  and  defraud  the  public  for  the  purpose  of  obtaining  money 
under  false  pretenses,  shall  be  carried  in.  the  mail.  Any  person  who  shall 
knowingly  deposit  or  send  anything  to  be  conveyed  by  mail  in  violation  of 
this  section  shall  be  punishable  by  a  fine  of  not  more  than  five  hundred  dol- 
lars, nor  less  than  one  hundred  dollars,  with  costs  of  prosecution." 

The  defendant  had  written  to  a  lottery  dealer  ordering  tickets  to  be 
sent  him  for  money  already  in  the  hands  Of  the  dealer.  The  indict- 
nient  charged  that  he  had  unlawfully,  knowingly,  and  wrongfully  de- 
posited in  a  post-office  to  be  conveyed  by  mail,  within  the  meaning 
of  section  3894,  a  letter  addressed  to  the  dealer,  and  that  said  letter 
was  concerning  the  Louisiana  State  Lottery,  etc.  The  indictment 
set  out  the  letter  verbatim.  Motion  was  made  to  quash,  on  the  ground 
that  the  sending  of  a  letter  to  a  lottery  dealer,  ordering  tickets  in  a 
lottery  about  to  be  drawn,  was  not  an  offense  within  the  meaning  of 
the  statute. 

Edmund  Waddill,  U.  S.  Atty.,  for  the  United  States. 
Charles  U.  Willi'tms,  for  defendant. 

Hughes,  J.  It  is  very  plain  that  the  broad,  literal  terms  of  this 
statute  are  to  be  restricted  in  some  manner.  It  declares  that  the 
mailing  of  any  letter  concerning  a  lottery  shall  be  punishable ;  so 
that  a  father  writing  his  son,  warning  him  against  spending  money 
upon  tickets  in  any  specified  lotteries,  would  be  indictable  for  a  crim- 
inal offense.  That  cannot  be  the  meaning  of  the  statute.  It  must 
be  construed,  not  according  to  its  literal  terms,  but  with  reference  to 
the  evil  to  which  congress  was  addressing  itself,  and  the  remedy  it 
intended  to  provide  for  the  suppression  of  that  evil.  The  phrase 
employed  by  congress  is,  "letter  or  circular  concerning  a  lottery." 
The  two  terms  are  used  synonymously  as  to  the  person  mailing  the 
things  referred  to.  A  letter  is  indited  to  a  particular  person;  a  cir- 
cular is  intended  for  a  number  of  persons.  Whoever  was  in  the  mind 
ot  congress  as  mailing  the  circular,  was  in  its  mind  as  mailing  the 
letter.  But  it  is  only  lottery  dealers  who  send  lottery  circulars. 
It  was  only  lottery  dealers  who  were  in  the  mind  of  congress  as  send- 
ing out  letters  concerning  lotteries,  and  not  the  occasional  and  indi- 
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vidual  buyer  of  lottery  tickets.  The  statute  was  aimed  at  dealers; 
for  it  is  incredible  that  if  congress  had  intended  to  forbid  the  use  of 
the  mails  to  persons  ordering  lottery  tickets  from  lottery  dealers,  it 
would  not  have  done  so  in  plain  and  express  words.  The  indictment 
must  be  quashed.  The  circuit  judge  concurs  with  me  (though  not 
sitting  in  this  case)  in  the  opinion  that  this  statute  does  not  apply 
to  persons  ordering  lottery  tickets  from  lottery  dealers  through  the 
mails. 


TJbe  of  Mails  fob  Transmitting  Lottery  Tickets  and  Circulars— Informa- 
tion— Revised  Statutes,  J  3894,  Construed. 

A  lottery  ticket  is  not  a  letter,  in  the  meaning  of  the  statute  which  forbids  the 
mailing  of  "  any  letter  or  circular  concerning  lotteries,"  etc.  A  schedule  set- 
ting out  the  prizes  offered  in  a  lottery,  printed  on  the  back  of  all  lottery  tickets 
sent  out  for  a  particular  drawing,  is  a  circular,  within  the  meaning  of  that 
statute. 

Information. 

Edmund  Waddill,  U.  S.  Atty.,  for  the  United  States. 
Geo.  W.  Brent,  for  defendant. 

After  the  evidence  was  concluded,  the  court  was  asked  to  explain 
the  law  of  the  case  to  the  jury,  and  the  court  said: 

Hughes,  J.  Section  3894  forbids  any  one  from  knowingly  depos- 
iting in  the  mail  any  letter  or  circular  concerning  a  lottery,  gift  con- 
cert, etc.  The  information  in  this  case  charges  the  defendant  with 
being  a  lottery  dealer,  and  as  such  depositing  in  the  mail,  to  be  con- 
veyed, etc.,  in  violation  of  the  statute,  a  letter  and  circular  concern- 
ing the  Little  Havana  Lottery,  describing  the  two  things  inclosed. 
The  evidence  tends  to  show  that  the  defendant  was  a  lottery  dealer, 
and  deposited  in  the  mail  at  Alexandria,  Virginia,  on  the  twentieth 
of  February  last,  a  sealed  envelope,  having  on  it  a  two-cent  postage 
stamp,  addressed  to  the  witness,  A.  G.  Simmell,  at  Washington  City. 
This  envelope,  when  opened  by  Simmell,  on  being  received  through 
the  mail,  is  stated  by  him  to  have  contained  a  blank  piece  of  white 
papet  with  nothing  on  it,  either  in  writing  or  print;  but  that,  en- 
folded in  this  piece  of  paper  were  two  lottery  tickets  in  the  Little 
Havana  Lottery,  certifying  on  their  face  that  the  respective  holders 
would  be  entitled  to  half  the  prizes,  respectively,  drawn  by  them. 
These  tickets  are  shown  in  evidence,  and  prove  to  be  printed,  and  to 
have  no  manuscript  writing  on  them.  As  to  the  matter  on  their  face 
they  are  impressions  from  an  engraved  plate,  and  they' would  fall 
within  the  meaning  of  the  term  circular,  if  each  one  was  not  indi- 
vidualized by  having  stamped  upon  it  the  particular  number  which 
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was  intended  to  distinguish  it  from  all  the  other  tickets  in  the  same 
lottery  relating  to  a  particular  drawing.  One  of  them  is  stamped 
with  the  number  2,560;  the  other,  with  the  number  10,293.  As  no 
other  ticket  sent  out  contains  either  of  these  numbers,  and  these 
tickets  are  individualized  by  the  respective  numbers,  the  tickets  on 
their  face  are  not  circulars.  The  following  is  what  is  printed  on  the 
face  of  one  of  the  tickets : 

Supplement  to  the  Havana  Lottery. 

<s  This  ticket  entitles  the  holder  to  one-half  of  such  prize  as  may  be 
drawn  to  its  number  as  per  schedule  indorsed  hereon,  to  be  decided  by 

•■H  the  drawing  of  the  Havana  Lottery. 

5  Feb.  21, 1384.  *o 

4  A                                           Gould  &  Co.,  qJ 

O  Propts. 

gf  2560 

Nor  are  these  tickets  letters.  They  are  not  in  writing.  They  are 
not  addressed  to  the  person  whose  address  is  on  the  envelope  which 
inclosed  them.  They  are  mere  printed  certificates,  of  much  the  same 
form  and  character  as  bank-notes.  They  are  not  letters  any  more 
than  bank-notes  are  letters;  and  therefore,  if  this  information  charged 
no  more  than  the  mailing  of  a  letter,  I  would  say  in  this  case,  as  I 
said  yesterday  in  a  case  against  the  same  defendant,  where  all  the 
evidence  was  identical  and  the  indictment  charged  only  the  mailing 
of  a  letter,  that  the  defendant  must  be  acquitted. 

But  the  information  also  charges  that  the  envelope  given  in  evi- 
dence contained  a  circular  concerning  the  Little  Havana  Lottery; 
and  on  the  back  of  these  tickets  is  a  printed  schedule  of  prizes,  which 
is  a  circular.    It  is  in  these  words : 

Original  Little  Havana, 
or 

Supplement  to  the  Royal  Havana. 


Schedule. 

1  Capital  prize,         -         -         -        -        -        -  -  $  8,000 

1    1,500 

2  «      «            .....  -i  000 

2  Prizes  of  8300  each,     -   600 

6      "        100   "    600 

100      "         50   "   5,000 

420                10   "    4,200 

2  Approximations  of  $100  each  to  the  $8,000,  -  200 

2  Approximations  of  $50  each  to  the  $1,500,         -         -         -  100 
210  Prizes  of  $5  each  to  the  210  tickets  having  as  ending  numbers  the 
two  terminal  units  of  the  number  drawing  the  capital  prize  of 

$8,000                                                            -        -  1,050 

745  Prizes,  amounting  to    -----         -  $22,250 

The  same  numbers  entitled  to  the  capital  prizes  in  the  regular  Havana 
Drawing  are  entitled  to  the  capitals  in  the  Original  "Little  Havana."  Bo 
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with  all  other  prizes  in  the  schedule.   The  210  prizes  of  each  are  in  addition 
to  the  full  scheme  of  the  Royal  Havana. 
•  Tickets,  $2:  halves,  01. 

Prizes  paid  in  full  in  U.  S.  currency  on  presentation  of  ticket.  Above 
schedule  subject  to  such  change  as  may  be  necessary  to  conform  to  plan  of 
Royal  Havana  Lottery. N  G.  W.  M. 

This  schedule  or  circular  is  the  same,  identically,  on  each  ticket. 
It  is  indorsed  in  print  on  all  the  tickets  sent  out,  in  relation  to  the 
Little  Havana  Lottery.  It  is  not  in  any  manner  individualized  or 
modified  on  any  ticket  that  is  sent  out.  It  is  issued  in  identically 
the  same  set  form  of  words  on  every  ticket,  and  is  emphatically  a 
circular. 

If,  therefore,  you  believe  from  the  evidence  that  the  defendant 
knowingly  deposited  the  tickets  containing  this  circular  in  a  post-of- 
fice, to  be  conveyed  by  mail,  as  charged  in  the  information,  you  must 
find  him  guilty ;  for  he  is  liable  to  the  penalty  imposed  by  law  for 
such  an  offense. 


Washburn  &  Moen  Manup'o  Co.  and  another  v.  H.  B.  Scum 
&  Co.,  Limited. 

(Circuit  Covrt,  W.  D.  Pennsylvania.    December  31,  1884.) 

1.  Plea  of  Pending  Suit — Action  to  Enforce  Contract— Action  to  Rescind. 

A  pending  suit  for  the  resbission  of  a  contract  cannot  be  pleaded  in  abate- 
ment, or  bar  of  a  subsequent  suit  in  another  court  in  enforcement  thereof. 
The  complainant  in  the  second  suit  is  dot  bound  to  file  a  cross-bill  in  the  first 
suit,  although  he  might  thereby  obtain  the  desired  relief. 

2.  Same — Suit  Pending  in  State  Court  as  Bar  to  Action  in  Federal  Conor. 

The  pendency  of  a  prior  suit  in  a  state  court  is  not  a  bar  to  a  subsequent  suit 
in  a  circuit  court  of  the  United  States,  although  between  the  same  parties  and 
for  the  same  cause  of  action. 

3.  Patents  for  Inventions — License— Fraudulent  Practices  of  Licensor — 

Payment  of  Royalties— Injunction. 

Where  an  application  for  a  preliminary  injunction,  by  a  licensor  against  a 
licensee,  in  alleged  default  in  payment  of  patent  royalties,  is  met  by  affidavits 
charging  the  complainants  with  secret  and  extensive  sales  of  the  patented  arti- 
cle below  agreed  rates  for  the  government  of  both  parties,  in  fraud  of  and  to 
the  prejudice  of  the  licensee,  and  counter-affidavits  charge  similar  misconduct 
.  upon  the  defendant,  alleging  that  any  under  sales  by  the  complainants  were 

fiurely  in  self-defense ;  and  which  party  commenced  cutting  schedule  rates,  is 
airly  disputable  under  the  conflicting  affidavits;  and  it  appears  that  the  com- 
plainants have  already,  to  a  large  extent,  lost  control  of  the  market  by  reason 
of  unrestrained  sales  by  infringers;  AeW.that  a  preliminary  injunction  should 
be  denied,  but  upon  terms  as  to  security,  etc. 

In  Equity.    Sur  plea  and  motion  for  preliminary  injunction. 
Wm.  C,  Goudy,  L.  L.  Coburn,  and  D.  F.  Patterson,  for  complain- 
ants. 

Bakewell  d  Kerr  and  D.  T.  Watson,  for  defendant. 
Acheson,  J.    1.  The  jurisdiction  of  the  court  of  common  pleas  is 
contested  on  the  ground  that  in  the  suit  therein  service  was  made  on 
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a  mere  employe  of  the  corporation,  who,  it  would  seem,  is  not  an 
agent  within  the  meaning  of  the  state  statute  relating  to  service  of 
judicial  process  upon  corporations,  (Parke  v.  Commonwealth  Ins.  Co. 
i  44  Pa.  St.  422;)  but,  should  that  court  hold  the  service  to  be  good, 
still  the  present  plea  could  not  prevail  for  several  reasons.  In  the 
first  place,  Isaac  L.  Ellwood,  a  plaintiff  here, — and  properly  so,  as  it 
seems  to  me, — is  not  a  party  to  the  suit  in  the  common  pleas.  Again, 
the  object  of  that  suit  is  the  rescission  of  the  license  contracts, 
whereas  the  purpose  of  this  suit  is  the  enforcement  thereof.  -Clearly, 
the  relief  here  sought  is  not  attainable  in  the  former  suit.  Perhaps 
a  cross- bill  might  bring  the  whole  controversy  before  the  court  of 
common  pleas,  but  the  complainants  are  not  bound  to  take  that 
course.  Sharon  v.  Hill,  22  Fed.  Rep.  28;  Story,  Eq.  PI.  §  737;  1 
Daniell,  Ch.  Pr.  657.  Finally,  it  has  been  held  that  the  pendency  of 
a  prior  suit  in  a  Btate  court  is  not  a  bar  to  a  suit  in  a  circuit  court  of 
the  United  States,  although  between  the  same  parties  and  for  the 
same  cause  of  action.  Stanton  v.  Embrey,  93  U.  S.  548;  Gordon  v. 
Gil/oil,  99  U.  S.  108;  Sharon  v.  Hill,  supra.  The  plea  must  there- 
fore be  overruled,  with  leave  to  the  defendant  to  answer  within  30 
days  ;•  and  it  is  so  ordered. 

2.  In  disposing  of  the  motion  for  a  preliminary  injunction,  I  deem 
it  necessary  to  consider  but  one  of  the  questions  discussed  by  counsel. 
While  it  is  certainly  true  that  the  written  agreement  of  August  18, 
1883,  does  materially  distinguish  this  case  from  that  of  the  Wash- 
burn &  Moen  Manuf'g  Co.  v.  Cincinnati  Barbed-wire  Fence  Co.  post, 
712,  yet  upon  one  point  the  ruling  of  Judge  Sage  there  is  applica- 
ble here,  and  may  be  safely  followed.  He  held  that  it  was  a  fraud 
in  the  complainant  to  secretly  undersell  the  schedule  rates  estab- 
lished by  it  for  the  government  of  itself  and  its  licensees,  and  this 
was  one  of  the  grounds  for  his  denial  of  a  preliminary  injunction. 
Now,  the  affidavit  of  James  B.  Oliver,  the  chairman  of  the  defendant 
company,  charges  that,  in  fraud  of  the  rights  of  the  defendant  as 
licensee,  the  complainants  have  secretly  and  extensively  sold  barbed 
fence  wire  at  prices  below  the  schedule  rates,  to  the  very  great  detri- 
ment of  the  defendant.  This  allegation  is  supported  by  the  affidavits 
of  several  other  persons,  and  there  is  evidence  of  specific  instances 
of  undersaleB  by  the  complainants  made  after  the  execution  of  the 
agreement  of  August  18,  1883.  The  complainants,  indeed,  present 
counter-affidavits  tending  to  show  that  the  defendant  company,  im- 
mediately after  accepting  license,  began  to  sell  under  the  schedule 
rates,  and  has  continued  the  practice  ever  since,  and  that  the  com- 
plainants did  not  sell  at  rates  under  the  schedule  until  in  the  latter  part 
of  1883,  and  then  only  in  self-defense.  The  affidavits  of  the  respect- 
ive parties  are  conflicting,  and  which  of  them  first  commenced  cut- 
ting rates  after  August  18,  1883,  is  fairly  disputable  under  the  pres- 
ent proofs. 

While  it  may  be  that  the  complainants'  violations  of  the  contracts 
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(if  established)  may  not  close  a  court  of  equity  to  them,  still,  under 
the  defendant's  sworn  allegations  and  the  affidavits  adduced  in  sup- 
port of  them,  I  think  a  preliminary  injunction,  at  any  rate,  should 
be  withheld,  upon  the  terms,  however,  hereinafter  stated.  And  I  am 
the  more  inclined  to  this  course  because  of  the  faot,  clearly  shown, 
that  the  complainants  have,  to  a  very  large  degree, — whether  with  or 
without  their  fault  it  is  not  necessary  now  to  determine, — lost  control 
of  the  market  by  reason  of  extensive  sales  of  unlicensed  wire  by 
numerous  infringing  parties.  A  preliminary  injunction  here  would 
not  restore  to  the  complainants  the  control  of  the  market,  and,  it  seems 
to  me,  the  injury  thereby  occasioned  the  defendant  would  be  much 
greater  than  any  benefit  likely  to  accrue  therefrom  to  the  complain- 
ants. If  the  case  is  pressed  with  the  diligence  the  rules  of  the  court 
admit  of,  a  final  hearing  cannot  be  delayed  many  months.  But  the 
defendant  must,  henceforth,  file  in  court  the  sworn  monthly  reports  to 
which  the  complainants  are  entitled  under  the  provisions  of  the  con- 
tracts, and  must  give  security,  to  be  approved  of  by  the  court,  for  the 
payment  of  all  royalties  hereafter  accruing  under  the  licenses,  and 
damages  from  future  transactions,  which  may  be  herein  adjudged  by 
this  court  to  the  complainants.  Such  security  is  fixed  at  $20,000 
for  the  present,  with  leave  to  the  complainants  hereinafter  to  move 
for  its  increase. 


Washbubn  &  Mobn  Manuf'g  Co.  v.  Cincinnati  Barbbd-Wibb 

Fence  Co. 


1.  Patents  for  Inventions—License — Royaltiks. 

A  licensee,  holding  under  a  license  containing  acknowledgments  of  the  nov- 
elty and  validity  of  the  patent,  and  binding  him  to  defend  against  the  same,  is 
estopped  from  denying  the  validity  of  the  patent,  and  so  long  as  he  continues 
to  manufacture  and  sell,  during  the  life  of  the  license,  he  must  pay  royalties. 

2.  Same— Fkaud  on  Licensee— Injunction. 

As  the  owner  of  the  patent  in  this  case  has  been  guilty  of  fraud  in  conceal- 
ing its  arrangement  with  another  licensee,  from  defendant,  and  allowing  other 
parties  to  enter  the  market  and  reduce  the  profits  of  defendant,  and  at  the 
same  time  exacting  from  him  full  royalties,  his  application  for  a  preliminary 
injunction  should  be  refused. 


Coburn  &  Thatcher  and  W.  C.  Goudy,  for  complainant. 
James  Moore,  for  respondent. 

Sage,  J.,  (orally.)  The  complainant  moves  for  a  preliminary  in- 
junction against  the  defendant,  complainant's  licensee  under  a  license 
dated  February  1, 1881,  for  the  use  of  certain  patented  improvements 
in  barbed-wire  fences  and  in  fence-wire  barbing-machines.  The  de- 
fendant is  authorized  by  its  license  to  manufacture  at  one  factory  in 
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the  city  of  Cincinnati,  (using  not  more  than  12  machines,).  1,200  tons 
per  annum  of  barbed  fence  wire,  of  the  style  represented  by  Exhibit 
A,  attached  to  license,  and  this  wire  it  may  sell  anywhere  within  the 
)imits  of  the  United  States  and  territories.  The  license  contains  an 
acknowledgment  of  the  novelty  and  validity  of  each  and  all  the  pat- 
ents, and  binds  the  licensee  not  to  deny  or  defend  against  the  same. 
The  licensee  is  bound  also  to  make  a  monthly  report  of  sales,  and  to 
pay  royalty  on  the  same  at  the  rate  of  three-fourths  of  one  cent  per 
pound,  also,  not  to  sell  below  schedule  prices  fixed  by  the  licensor, 
nor  on  more  favorable  terms  of  payment  or  delivery  than  those  fixed 
by  the  lioensor.  The  schedule  and  the  terms  of  payment  and  of  de- 
livery, it  is  stipulated  in  the  license,  shall  be  fixed  by  the  licensor, 
who  also  shall  be  bound  by  the  same  in  all  its  sales  within  the  United 
States  and  territories.  The  licensor  reserves  the  right  to  change  the 
schedule,  and  the  terms  upon  notice  as  provided  in  the  license.  The 
licensor  reserves  the  right  to  cancel  the  license  upon  30  days'  notice, 
in  the  event  of  the  failure  of  the  licensee  to  comply  with  its  terms. 
Subject  to  this  right  of  cancellation,  the  license  was  to  continue  in 
force  for  the  term  of  17  years,  from  the  twenty-seventh  of  February, 
1877.  There  is  also  a  provision  that  the  royalties  to  be  paid  shall  be 
reduced  from  time  to  time  to  the  lowest  rates  granted  by  the  licensor 
to  persons  other  than  the  licensee. 

Affidavits  produced  upon  the  hearing  of  the  motion  are  to  the  effect 
that  prior  to  the  execution  of  this  license,  in  suits  brought  by  the 
licensor,  in  the  circuit  court  of  the  United  States  at  Chicago,  deorees 
had  been  rendered  sustaining  the  validity  of  certain  of  the  patents 
named  in  the  license  granted  to  defendant.  One  of  the  defendants 
in  those  cases  was  one  Haish,  and  it  appears  from  the  affidavits  that 
after  decree  and  after  the  granting  of  the  license  to  the  defendant 
herein  a  settlement  was  made  by  complainant  with  him,  whereby  he 
was  induced  to  forego  an  appeal,  of  which  he  had  given  notice,  to  the 
supreme  court  of  the  United  States,  upon  consideration  that  the  com- 
plainant should  purchase  certain  barbed  fence- wire  patents  which  he 
held,  and  that  he,  Haish,  should  have  a  license  under  the  patents 
named  in  the  defendant's  license  upon  special  terms.  Among  these 
terms  was  a  stipulation  that  he  should  have  the  right  to  manufacture 
10,000  tons  of  barbed-wire  fencing  in  one  yeaT,  without  the  payment 
of  any  royalty  upon  4,000  tons,  and  as  to  the  residue  upon  a  grad- 
uated scale  of  royalties,  lower  than  those  stipulated  for  in  the  license 
granted  to  the  defendant  in  this  case.  The  arrangement  with  Haish 
was  concealed  by  complainant  from  the  defendant  and  did  not  come 
to  the  defendant's  knowledge  until  May,  1883,  although  the  settle, 
ment  with  Haish  was  made  July  26, 1881,  and  all  this  time  full  royal- 
ties were  exacted  by  complainant  from  defendant. 

It  appears  also  from  the  affidavits  that  the  complainant  had  se- 
cretly and  at  divers  times  and  places,  inoluding  Cincinnati,  undersold 
its  own  schedule  prices.    Defendant  complains  also,  and  introduces 
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affidavits  in  support  of  its  complaint,  that  complainant  has  failed  to 
prosecute  infringers  of  the  patents  named  in  the  defendant's  licence, 
and  that  by  reason  of  such  failure,  and  of  said  settlement  with  Haisb, 
whereby  he  was  enabled  to  break,  and  did  break,  the  market  prices 
of  said  barbed  wire,  and  by  reason  of  complainant's  own  underselling, 
as  aforesaid,  the  market  beoame  and  continued  to  be  affected  to  each  an 
extent  that  in  the  fall  of  1883  complainant  withdrew  the  scale  of 
prices,  with  the  intimation  to  the  defendant  that  it  must  take  care  of 
itself;  and  the  market  bas  been  in  great  part  supplied  by  unrestrained 
infringers,  at  reduced  prices,  so  that  it  has  been  impossible  for  de- 
fendant to  continue  the  manufacture  and  sale,  and  pay  the  royalties 
demanded.  Wherefore,  defendant  has  refused  and  will  refuse  to  pay 
royalties,  claiming  that  he  has  been  evicted,  and  by  cross-bill  defend- 
ant prays  for  cancellation  of  the  license  granted  to  it  by  complainant. 

It  was  insisted  on  the  hearing  of  the  motion,  that  the  stipulation 
in  the  license  in  reference  to  fixing  a  schedule  of  prices  and  terms  of 
payment  and  of  delivery  are  void  as  being  in  restraint  of  trade  and 
contrary  to  public  policy.  Without  stopping  to  inquire  whether  the 
rules  upon  this  point  applicable  in  ordinary  cases,  have  ever  been 
extended  to  a  business  protected  by  a  patent,  and  leaving  that  ques- 
tion for  determination  hereafter,  it  is  sufficient  to  say  that  for  the  pur- 
poses of  this  motion  the  stipulation  will  be  regarded  as  valid.  It  is 
not  necessary  now  to  pass  upon  the  question  whether  the  acts  of  tres- 
passers can  be  relied  upon  to  sustain  the  defendant's  claim  that  it 
has  been  evicted,  or  whether  they  furnish  any  reason  why  the  defend- 
ant should  be  permitted  to  step  out  from  under  its  license  into  the 
ranks  of  the  trespassers.  It  has  been  so  repeatedly  decided  that  it  is 
no  longer  open  to  doubt,  that  a  licensee  holding  under  a  license  con- 
taining acknowledgments  and  stipulations  such  as  are  contained  in 
the  license  accepted  by  the  defendant,  is  estopped  from  denying  the 
validity  of  the  patents,  and- it  is  about  as  well  settled  that  so  long  as 
he  continues  to  manufacture  and  Bell,  during  the  life  of  the  license,  he 
must  pay  royalties. 

I  find  that  the  defendant's  complaints  are  well  founded,  that  it  was 
a  fraud  on  the  part  of  the  complainant  against  the  defendant  to  con- 
ceal the  settlement  with  Haish,  and  exact  royalties  at  rates  to  which 
complainant  was  bound  to  know  it  was  not  entitled,  and  it  was  a  fraud 
also  against  the  defendant  for  the  complainant  to  secretly  undersell, 
as  it  did,  its  own  schedule  rates.  I  find  also  that  the  complainant, 
in  great  measure,  at  least,  by  its  own  fault,  has  lost  control  of  the 
market ;  that  infringers  are  abroad  everywhere  uncheoked,  and  unre- 
stricted, putting  their  manufactures  upon  sale  at  prices  compelling 
sharp  competition  and  small  margin  of  profit;  and  that  the  complain- 
ant does  not,  in  the  light  of  all  these  facts,  present  itself  under  cir- 
cumstances entitling  it  to  favorable  consideration  in  a  court  of  equity. 
The  object  of  an  injunction  is  to  prevent  irreparable  injury;  but  how 
is  this  complainant  to  be  benefited  by  enjoining  this  defendant  from 


THE  MONTANA. 


715 


exceeding  the  limit,  as  the  affidavits  show  it  is  doing,  when  the  de- 
fendant mast  pay  royalty  on  the  excess,  and  leaving  the  market  to 
be  supplied  by  infringers  who  pay  no  royalties,  and  who  are  at  large 
everywhere,  and  without  restraint  or  attempted  restraint  ?  It  is  clear 
to  me  that  the  complainant  is  in  a  position  for  which  it  may  properly 
charge  the  responsibility  upon  itself,  and  where  it  can  suffer  no  dam- 
age by  having  this  injunction  refused.  At  all  events,  its  application 
for  a  preliminary  injunction  does  not  commend  itself  to  my  approval, 
and  the  motion  is  therefore  overruled. 


Insubanoe  Co.  op  North  America  v.  Liverpool  &  Great  Western 

SSteam  Co.1 


1.  Stranding  of  Vessel — Jurisdiction — Common  Carrier— Exemption  in  Bill 

of  Lading  from  Liability  for  Negligence. 
(Bee  head-note  in  flame  case  in  the  district  court,  17  Fed.  Hep.  377.) 

2.  Same  — Negligence  in  Navigation  — Burden  of  Proof  —  Subrogation  of 

Insurers. 
(See  17  Fed.  Rep.  377.) 

3.  Same— Case  Stated. 

(See  17  Fed.  Rep.  377.)  i 

4.  Same— Negligence  in  Navigation— Error  of- Judgment. 

Held,  that  the  master,  in  determining  on  the  course  to  run  on  changing  from 
£.  8.,  was  hound  not  to  ignore  the  fact  that  he  had  taken  no  cross- bearings 
of  the  South  Stack  light;  and  that,  though  failure  to  take  such  bearings  might 
not,  alone,  be  enough  to  convict  him  of  negligence,  still,  the  recollection  of 
that  fact,  coupled  with  the  recollection  of  the  fact  that  he  first  saw  the  South 
Stack  light  in  so  unexpected  a  direction,  and  believed  he  passed  it  at  so  unusual 
a  distance,  together  with  the  failure  to  see  the  Skerries  light  on  losing  the  South 
Stack  light,  and  the  hearing  the  North  Stack  gun  abaft  his  starboard  beum, 
stamp  his  action  after  hearingthe  gun  as  negligence  and  not  error  of  judgment. 

5.  Same — Bill  of  Lading — Benefit  of  Insurance. 

The  provision  in  the  through  bills  of  lading  that  "  the  carrier  so  liable  shall 
have  the  benefit  of  any  insurance  that  may  have  been  effected  upon  or  on  ac- 
count of  said  goods,"  applied  only  to  the  transportation  to  New  York  and  not 
to  the  ocean  transit. 

6.  Same— Act  of  1851— Repeal  of  Proviso. 

The  proviso  in  section  1  of  the  act  of  1851,  (9  St.  at  Large,  635,)  that  noth- 
ing in  that  act  contained  should  prevent  parties  from  making  such  contract 
as  they  pleased,  extending  or  limiting  the  liability  of  ship-owners  for  negligence 
of  their  employes,  is  repealed  by  force  of  section  5596  of  the  Revised  Statutes. 

The  three  cases  named  above  were  tried  and  argued  together.  In 
the  first  case  (Insurance  Co.  of  North  America  v.  Liverpool  d  Great 

i  Reported  by  It.  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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Western  Steam  Co.)  the  court  (Blatcbtobd,  Justice)  made  and  filed 
the  following  findings  of  fact : 

The  respondent,  the  Liverpool  &  Great  Western  Steam  Company,  Lim- 
ited, is  a  corporation  organized  under  the  laws  of  Great  Britain,  and  in  the 
month  of  March,  1880,  and  for  a  long  time  prior  thereto,  was  the  owner  of 
the  steamer  Montana.  The  libelant,  the  Insurance  Company  of  North  Amer- 
ica, has  been  for  many  years,  and  still  is,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Pennsylvania,  for 
transacting  the  business  of  insurance,  including  marine  risks.  During  said 
time  it  had  an  agency  in  London,  England,  for  the  adjustment  and  settlement 
of  losses,  and  the  losses  referred  to  herein,  except  the  losses  on  the  Logan 
and  Preston  shipments  of  grain,  were  adjusted  by  said  agency,  and  were  paid 
through  it  in  London.  The  Montana  was  an  ocean  steamer  built  of  iron, 
and  performed  regular  service  as  a  common  carrier  of  merchandise  and  pas- 
sengers between  the  ports  of  Liverpool,  England,  and  New  York,  in  the  line 
commonly  known  as  the  Guion  Line.  By  her  and  by  other  ships  in  that  line, 
the  respondent  was  such  common  carrier.  On  the  second  of  March,  1880, 
the  Montana  left  the  port  of  New  York,  on  one  of  her  regular  voyages,  bound 
for  Liverpool,  England,  with  a  full  cargo,  consisting  of  about  2,400  tons  of 
merchandise,  and  with  passengers.  She  stopped  at  Queenstown  on  the  after- 
noon of  the  twelfth  of  March,  and  thence  proceeded  on  her  voyage.  She 
passed  Tuskar  rock,  on  the  extreme  south-eastern  portion  of  Ireland,  at 
about  8  o'clock  in  the  evening  of  the  twelfth  of  March,  and  thence  took  a 
course  up  and  across  the  Irish  channel.  The  course  she  took  would  obviously 
have  carried  her  outside  of  the  range  of  the  South  Arklow  light  on  the  east 
coast  of  Ireland,  but,  with  the  winds,  tides,  and  currents  as  they  were  that 
night,  she  passed  within  range  of  that  light,  and  about  nine  miles  off,  at  9:45 
p.  m.  On  passing  the  Sooth  Arklow  light,  the  next  light  which  those  in  charge 
of  the  navigation  of  the  Montana  expected  to  make  was  the  South  Stack  light, 
on  the  coast  of  Wales,  at  the  entrance  of  Holyhead  bay.  The  master  of  the 
Montana  was  on  the  bridge,  and  in  charge  of  her  navigation. 

The  light-house  on  South  Stack  carried  two  lights.  One,  the  high  light, 
was  about  170  feet  above  high  water.  It  was  white  in  color,  and  exhibited  in 
all  directions  at  sea,  with  a  range  of  from  20  to  30  miles  in  clear  weather.  It 
was  a  revolving  light,  making  one  complete  revolution  in  six  minutes,  and  it 
showed  a  white  flash  light  every  minute.  The  other  light  was  also  white. 
It  was  about  40  feet  above  high  water,  and  was  a  semi-revolving  light,  exhib- 
iting every  minute  and  a  half  in  all  directions  between  E.  N.  E.  and  W.  by 
N.  Its  range  in  clear  weather  was  from  three  to  four  miles,  but  it  was  reg- 
ularly lit  only  in  foggy  or  thick  weather.  Both  of  these  lights  were  lit  and 
burning  all  through  the  night  of  March  12th.  A  fog-bell  was  regularly 
sounded  at  South  Stack  from  10  o'clock  in  the  night  of  March  12th  until  6 
o'clock  in  the  morning  of  March  13th.  The  bell  weighed  two  and  a  quarter 
tons,  and  was  operated  upon  by  a  hammer  weighing  about  96  pounds,  which 
struck  the  bell  on  the  outside  at  intervals  of  15  seconds,  and  was  worked  by 
means  of  clock-work  and  a  caloric  engine.  The  sound  was  a  powerful  one, 
and  its  range  was  from  three  to  four  miles.  The  high  light  on  the  South 
Stack  was  established  in  1809,  and  has  ever  since  been  regularly  maintained. 
The  fog-bell  had  been  established  for  about  20  years,  and  has  since  then  been 
regularly  sounded  in  foggy  weather.  About  E.  N.  E.,  magnetic,  from  South 
Stack  and  distant  about  one  mile  therefrom  was  a  fog-gun  station,  known  as 
North  Stack.  The  fog-gun  station  had  been  established  about  20  years,  and 
from  midnight  of  March  12th  until  4  o'clock  in  the  morning  of  March  13th 
the  fog-gun  was  fired  regularly  every  10  minutes.  The  gun  was  a  24  pounder, 
and  was  each  time  charged  with  three  pounds  of  powder  and  a  large  junk 
wad,  to  give  extra  sound,  the  range  of  the  sound  being  between  five  and  six 
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miles,  when  the  fog  was  thick,  with  the  wind,  and  about  seven  miles  when 
the  fog  lifted.  The  fog-gun  station,  since  it  was  established,  has  been  reg- 
ularly maintained,  and  the  fog-gun  fired  regularly  in  foggy  weather.  About 
two  miles  E.,  magnetic,  from  .North  Stack  was  the  Holyhead  Breakwater 
light-house.  This  light-house  was  at  the  outer  end  of  Holyhead  Breakwater, 
and  it  carried  a  fixed  red  light  at  a  height  of  from  60  to  70  feet  above  high 
water,  with  flashes  evevf  seven  and  a  half  seconds.  The  range  of  the  light 
in  clear  weather  was  from  three  to  four  miles,  and  the  range  of  the  flash  was 
about  14  miles.  The  light  was  established  in  1873,  and  has  since  been  reg- 
ularly maintained.  At  the  Breakwater  light-house  was  a  fog-bell  weighing 
about  500  pounds,  which  was  operated  upon  by  two  hammers,  worked  by 
clock-work,  and  striking  the  bell  on  the  outside  three  times  in  quick  succes- 
sion, at  intervals  of  15  seconds.  The  range  of  the  sound  was  from  a  mile 
and  a  half  to  two  miles.  The  bell  was  established  in  1873,  and  was  regularly 
rung  in  foggy  weather.  It  was  in  operation  from  midnight  of  the  twelfth  of 
March  until  5  o'clock  in  the  morning  of  the  thirteenth  of  March.  About  five 
miles  N.  N.  magnetic,  from  Holyhead  Breakwater  light-house,  and  across 
Holyhead  bay,  was  the  Skerries  light-house.  The  Skerries  light-house  was 
about  N.  E.,  magnetic,  from  North  Stack  light-house,  and  distant  therefrom 
between  seven  and  eight  miles.  It  was  situated  on  a  small  island  about  two 
miles  off  Carmel  Head,  and  about  two  or  three  miles  N.  N.  W.,  magnetic, 
from  Church  bay.  It  carried  a  stationary  white  light  between  80  and  90  feet 
above  low- water  mark,  exhibiting  in  all  directions  at  sea  and  in  Holyhead 
bay,  with  a  range  of  about  16  miles.  It  was  burning  all  through  the  night  of 
March  12th.  It  was  established  between  70  and  80  years  ago,  and  has  been 
regularly  maintained  since.  There  was  at  Skerries  light-house  a  fog-horn  or 
siren,  worked  by  two  powerful  caloric  engines  at  a  pressure  of  40  pounds  to 
the  square  inch.  The  sound  made  was  shrill  and  powerful,  and  had  a  range 
of  eight  miles  in  foggy  weather,  and  the  sound  was  regularly  given  from  10 
o'clock  at  night  of  March  12th  until  half  past  4  o'clock  in  the  morning  of 
March  13th,  at  intervals  of  three  minutes.  This  fog-horn  or  siren  had  been 
established  for  several  years,  and  it  has  been  regularly  maintained  ever  since. 

All  through  the  night  of  March  12th.  until  5  o'clock  in  the  morning  of 
March  13th,  a  fog  overspread  the  land  surrounding  Holyhead  bay,  and  ex- 
tended at  times  and  to  some  extent  into  the  bay  and  out  to  sea.  The  proper 
course  of  the  Montana  was  to  keep  three  or  four  miles  off  the  land  at  the 
South  Stack,  and  on  a  course  about  X.  E.  by  E.,  magnetic,  until  she  had  the 
Skerries  abaft  her  beam,  and  then  to  take  a  course  about  E.  by  S.,  magnetic, 
to  Liverpool.  There  was  a  westerly  variation  of  about  two  points  between 
magnetic  courses  and  true  courses  in  the  Irish  channel  and  adjacent  waters. 
The  Montana,  on  a  course  about  N".  E.  by  E.,  magnetic,  passed  within  a 
short  distance  of  South  Stack  light-house,  and  saw  the  high  light  there  be- 
tween 1  and  2  o'clock  in  the  morning  of  March  13th.  It  came  into  sight, 
bearing  about  S.  E.  by  E.,  and  about  one  point  forward  of  the  starboard  beam 
of  the  Montana.  Her  officers  expected  to  see  it  at  a  distance  of  about  20  miles 
off,  bearing  from  E.  N:  E.  to  N".  E.  by  E.  When  they  saw  it  first  they  thought 
it  to  be  15  miles  off,  and  they  remained  of  that  opinion.  It  passed  out  of 
sight  abaft  their  beam,  they  supposing  it  was  hidden  by  the  horizon.  The 
master  of  the  Montana  did  not  ascertain  by  cross-bearings  (which  he  might 
readily  have  made)  the  distance  at  which  he  was  from  the  light.  He  lost 
the  light  because  it  was  shut  out  from  him  by  a  fog  which  intervened  be- 
tween it  and  the  Montana,  and  thence  he  continued  with  his  engines  work- 
ing at  full  speed,  and  giving  the  Montana  a  speed  through  the  water  of  about 
14  knots  an  hour,  and  on  an  E.  f  S.,  magnetic,  course,  to  which  he  had 
changed,  which  took  him  directly  into  Holyhead  bay,  until  after  half  past 
2  o'clock.  Before  this  time  a  man  had  been  stationed  at  the  fog-whistle  of 
the  Montana,  who  regularly  blew  it.   At  about  half  past  2  o'clock  the  mas- 
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ter  of  the  Montana  heard  the  fog-gun  on  North  Stack  off  his  starboard  quar- 
ter, abaft  his  starboard  beam,  and  he  thereupon  changed  the  course  of  the 
steamer  again  to  N.  E.  by  E.,  magnetic,  but  he  continued  his  engines  at  full 
speed  until  2:45  a.  m.,  at  which  time  the  engines  were  put  at  half  speed, 
which  gave  the  steamer  a  speed  through  the  water  of  between  nine  and  ten 
knots  per  hour.  Five  minutes  later  the  shore  loomed  up  through  the  fog  on 
the  starboard  bow,  and  orders  were  given  to  slow  a*nd  stop  the  engines,  and 
to  put  them  full  speed  astern.  But  before  these  latest  orders  could  be  exe- 
cuted, the  Montana  ran  ashore  at  Clegyr  Point,  in  Church  bay.  After  leaving 
Tuakar,  and  up  to  1  o'clock  in  the  morning  of  March  13th,  the  Montana  was 
Tunning  with  a  flood-tide.  Then  there  was  slack  water,  and  she  afterwards 
encountered  au  ebb-tide,  which  ran  from  three  to  four  knots  an  hour.  At  no 
time  that  night  were  any  soundings  taken  on  board  the  Montana,  though 
soundings  would  have  indicated  to  her  master  that  he  was  running  rap- 
idly on  to  the  shore.  The  lights  at  Holyhead  Breakwater  and  the  Skerries 
were  not  seen  by  those  in  charge  of  the  navigation  of  the  Montana,  and  her 
lookouts  and  those  in  charge  of  her  navigation  did  not  hear  the  fog-bell  at 
South  Stack,  or  that  at  Holyhead  Breakwater,  or  the  siren  at  the  Skerries, 
and  they  did  not  hear  the  fog-gun  at  the  North  Stack  until  it  was  on  their 
quarter.  When  they  lost  sight  of  the  Soutli  Stack  light  they  were  within  range 
of  the  Skerries  light,  and  ought  to  and  would  have  seen  it  unless  it  was  shut 
out  by  a  fog.  The  water  outside  of  Holyhead  bay  ranged  from  20  to  80  fath- 
oms in  depth,  while  the  water  in  Holyhead  bay  ranged  from  5  to  17  fathoms 
in  depth,  regularly  shoaling  as  the  shore  was  approached.  Almost  immedi- 
ately after  the  Montana  ran  ashore  she  commenced  filling  with  water,  and 
thereby  her  cargo  was  in  large  part  destroyed  or  damaged.  Portions  of  it 
were  thereafter  taken  from  the  steamer  and  forwarded  to  Liverpool,  and  there 
delivered.  The  Montana  was  then  floated  and  taken  to  Liverpool  for  repairs. 
Those  in  charge  of  the  navigation  of  the  Montana  were  negligent,  in  that, 
without  having  taken  cross-bearings  of  the  light  at  South  Stack,  and  so  de- 
termined their  distance  from  the  light,  they  took  an  E.  f  S.  course  before  pass- 
ing the  Skerries  and  without  seeing  the  Skerries  light;  and  in  that  they  con- 
tinued at  full  speed  after  hearing  the  fog-gun  at  North  Stack;  and  in  that 
they  took  a  N.  E.  by  E.,  magnetic,  course,  on  hearing  said  fog-gun,  instead 
of  stopping  and  backing  and  taking  a  westerly  course  out  of  Holyhead  bay; 
and  in  that  they  did  not  ascertain  their  position  in  Holyhead  bay  by  means 
of  the  lights  and  fog  signals,  or  by  the  use  of  the  lead,  or  by  stopping  until 
they  should  by  those  means,  or  otherwise,  learn  whare  their 'ship  was. 

Part  of  the  cargo  of  the  Montana  consisted  of  16,190  18-60  bushels  of  wheat 
in  bulk,  and  251 15-60  bushels  of  wheat  in  bags,  all  of  which  had  been  shipped 
in  good  order  and  condition  on  board  of  the  Montana,  on  the  twenty-eighth 
of  February,  1880,  by  Logan  &  Preston,  merchants  of  the  city  of  New  York, 
to  be  delivered  to  their  order  at  Liverpool,  England,  under  a  bill  of  lading 
Which  is  Exhibit  C  to  the  consent  signed  by  the  proctors  for  the  respondents 
herein,  dated  November  8,  1882,  contained  in  the  apostles.  At  or  about  the 
time  of  shipment,  the  libelant,  on  a  policy  of  insurance  issued  by  it  to  Logan 
&  Preston,  and  their  report  thereon,  insured  the  said  Logan  &  Preston  in 
the  sum  of  $27,500  upon  the  said  wheat,  which  sum  was  the  true  value  of 
the  said  wheat,  against  all  dangers  and  perils  of  the  sea.  Said  policy  of  in- 
surance, No.  52,059,  is  Exhibit  A  to  said  consent,  and  said  report  is  Exhibit 
B  to  said  consent.  The  said  wheat  was  in  part  lost,  and  the  remainder 
thereof  damaged,  by  the  stranding  of  the  Montana,  and  on  the  fifteenth  of 
March,  1880,  Logan  &  Preston,  who,  at  all  times  from  the  time  of  shipment 
and  insurance,  had  been  the  owners  of  said  wheat,  abandoned  the  same  to  the 
libelant,  which  abandonment  was  aeeepted,  and  thereafter  the  libelant  paid 
to  Logan  &  Preston,  on  the  fifth  day  of  June,  1880,  the  sum  of  815,000  on 
account  of  said  loss,  and  on  the  twenty- first  day  of  June,  1880,  the  sum  of 
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$12,500,  the  balance  of  said  loss.  The  libelant,  after  paying  the  necessary  ex- 
penses of  saving  and  marketing  the  wheat,  received,  as  net  proceeds  of  salvage 
thereof,  the  sum  of  £630,  British  sterling,  on  May  31, 1880,  and  the  farther  sum 
of  £436.15.10,  on  July  30, 1881.  Part  of  the  cargo  of  the  Montana  consisted 
of  245  boxes  of  meats,  owned  and  shipped  by  Jacob  Dold,  a  merchant  of  Buf- 
falo, New  York,  under  through  bills  of  lading  from  Buffalo  to  Liverpool, 
England,  there  to  be  delivered  to  his  order,  which  bills  of  lading  are  Ex- 
hibits H  and  I  to  said  consent.  The  libelant  insured  said  Jacob  Dold  under 
a  policy  and  certificate  of  insurance,  which  policy  is  Exhibit  G  to  said  con- 
sent, and  which  certificate  No.  31,024  is  Exhibit  J  to  said  consent;  said  cer- 
tificate being  payable  to  the  order  of  said  Jacob  Dold,  upon  the  said  boxes  of 
meat,  in  the  sum  of  37,500,  which  was  their  value,  against  the  dangers  and 
perils  of  the  sea.    The  said  meats  were  consigned  by  Jacob  Dold  to  Watson, 

.Dunn  &  Co.,  of  Liverpool,  for  sale  on  his  account  and  risk.  He  at  the  same 
time  forwarded  to  Watson,  Dunn  &  Co.  the  said  bills  of  lading  and  certificate 
of  insurance.  The  said  meats  were  shipped  on  board  of  the  Montana  at  New 
York,  in  good  order  and  condition,  and  were  in  part  damaged,  and  in  part 
totally  lost,  by  the  stranding  of  the  Montana,  and  a  portion  thereof  was  aban" 
doned  to  the  libelant,  and  the  abandonment  was  accepted.  The  libelant 
thereafter  paid  to  Watson,  Dunn  &  Co.,  on  account  of  said  loss  and  damage  as 
correctly  adjusted,  £1,250,  British  sterling,  on  the  eighteenth  of  May,  1880, 
and  the  further  sum  of  £227.4.8,  on  the  thirtieth  of  June,  1880,  for  which 
sums  Watson,  Dunn  &  Co.  duly  accounted  to  Jacob  Dold.  The  libelant,  after 
paying  the  necessary  expenses  of  saving  and  marketing  the  meats  abandoned 
to  it,  received,  as  net  proceeds  of  salvage,  on  the  twenty-sixth  of  May,  1880, 
the  sum  of  £676.14.1,  British  sterling.  Part  of  the  cargo  of  the  Montana 
consisted  of  200  bales  of  cotton,  shipped  on  board  of  the  Montana  at  New 
York,  by  Samuel  B.  Jones,  general  agent,  on  account  of  Alexander  Burgess, 
a  merchant  of  Nashville,  Tennessee,  who  owned  the  cotton,  to  be  transported 
to  Liverpool,  and  to  be  delivered  there  to  order,  under  bill  of  lading  which  is 
Exhibit  N  to  said  consent.  At  or  before  the  time  of  shipment,  the  libelant, 
under  its  policy  No.  51,122,  and  its  certificate  No.  21,141,  issued  to  said 
Burgess,  said  certificate  being  payable  to  his  order,  said  policy  being  Exhibit 
L  to  said  consent,  and  said  certificate  being  Exhibit  M  to  said  consent,  in- 
sured said  Burgess,  on  said  200  bales  of  cotton,  in  the  sum  of  $13,500,  which 
was  the  value  of  said  cotton,  against  all  dangers  and  perils  of  the  seas.  The 
said  Jones  indorsed  said  bill  of  lading  in  blank,  and  delivered  it  to  said  Bur- 
gess, and  said  Burgess  consigned  the  said  bales  of  cotton  to  Brancker,  Box- 

.  well  &  Co.,  of  Liverpool,  England,  for  sale  on  his  account  and  risk,  and  at 
the  same  time  forwarded  to  them  said  bill  of  lading  and  certificate  of  insur- 
ance. The  said  bales  of  cotton  were  shipped  on  board  the  Montana,  at  New 
York,  in  good  order  and  condition,  and  were  partly  lost,  anti  partly  damaged, 
by  the  stranding  of  the  Montana,  and  a  portion  of  the  consignment  was 
abandoned  to  the  libelant,  and  it  accepted  the  abandonment,  and  paid  to 
Brancker,  Box  well  &  Co.,  on  account  of  the  correctly  adjusted  loss  of  and 
damage  to  the  said  bales  of  cotton, .the  sum  of  £319.19.9,  British  sterling, 
on  the  eleventh  of  June,  1880,  and  the  further  sum  of  £118.17.1,  on  the 
twelfth  of  September,  1881,  for  which  sums  Brancker,  Boxwell  &  Co.  duly 
accounted  to  said  Burgess.  The  libelant,  after  paying  the  necessary  expenses 
of  saving  and  marketing  the  bales  of  cotton  abandoned  to  it,  recovered,  as  net 
proceeds  of  salvage,  the  sum  of  £157.19.6,  British  sterling,  on  the  first  of 
September,  1880. 

And  the  court  also  found  the  following  conclusions  of  law : 
The  stranding  of  the  Montana,  and  the  consequent  loss  of  and  damage  to 
her  cargo,  having  been  the  direct  result  of  the  negligence  of  the  master  and 
officers  of  the  steamer,  the  respondent  is  liable  therefor.   The  libelant  was 
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duly  subrogated  to  the  rights  of  the  insured  against  the  carrier  for  the  lost 
of  and  damage  to  the  cargo  insured  by  the  libelant,  and  is  therefore  entitled 
to  recover  from  the  respondent  the  amount  of  such  loss  and  damage.  The 
libelant  is  entitled  to  a  decree  against  the  respondent  for -the  following  sums, 
according  to  the  report  of  the  commissioner  contained  in  the  apostles:  On 
account  of  the  wheat,  the  sum  of  $27,500,  with  interest  thereon  from  June 
12,  1880,  less  the  sum  of  95,191.52  salvage,  with  interest  thereon  from  Sep- 
tember 1,  1880;  on  account  of  the  meat,  the  sum  of  $3,895.77,  with  interest 
thereon  from  May  26,  1880;  on  account  of  the  cotton,  the  sum  of  93,313.89, 
with  interest  thereon  from  September  1, 1880;  and  for  its  costs  in  the  district 
court,  taxed  at  the  sum  of  $201.08;  and  for  its  costs  in  this  court,  to  be  taxed. 

In  the  second  above-entitled  case  (Pkenix  Ins.  Co.  v.  Same)  the 
court  made  and  filed  findings  of  fact  and  conclusions  of  law  similar 
to  those  in  the  first  above-entitled  case.  And  the  court  also  made 
and  filed  the  following  opinion  in  the  two  oases  mentioned  above. 

William  Allen  Butler  and  Thomas  E.  Stillman,  for  libelants  and 
appellees. 

Franklin  A.  Wilcox,  for  claimants  and  appellants. 

Blatchford,  Justice.  The  libels  in  these  cases  allege  the  ship- 
ment of  the  goods  on  the  Montana  in  good  order,  and  the  agreement 
of  the  respondent  to  deliver  them  in  like  good  order  at  Liverpool; 
that  she  was  one  of  a  line  of  steamers  that  the  respondent  ran  be- 
tween New  York  and  Liverpool;  that  the  respondent  was  a  common 
carrier  of  passengers  and  cargo  between  those  ports;  that  the  respond- 
ent received  the  cargo  and  passengers  of  the  Montana  on  this  voyage 
as  a  common  carrier;  and  that  the  respondent  failed  to  deliver  the 
goods  as  agreed,  but  they  were  lost  or  destroyed  and  damaged  by  the 
stranding  of  the  Montana.  The  particulars  of  the  voyage  and  strand- 
ing are  set  forth,  and  it  is  alleged  that  the  stranding  and  loss  were 
due  to  the  negligence  of  those  managing  the  steamer  in  proceeding 
at  too  high  a  rate  of  speed,  in  not  having  a  sufficient  lookout,  in  go- 
ing upon  an  improper  and  dangerous  course,  in  not  making  due  allow- 
ance for  the  influence  of  the  ebb-tide,  in  not  having  or  in  not  using 
and  properly  using  the  usual  and  proper  outfit  and  appurtenances  of 
an  ocean  steamer,  and,  among  others,  the  lead  and  the  compass,  and 
in  not  so  heeding  the  shore  lights  and  signals  as  would  have  indicated 
to  them  her  dangerous  position,  and  would  have  enabled  them  to  re- 
gain and  keep  in  a  position  of  safety.  The  libels  allege  insurance 
by  the  libelants  on  the  goods  to  amounts  equal  to  or  less  than  their 
value,  payment  of  or  liability  for  moneys  as  and  for  the  total  loss  or 
damage  of  the  goods,  damage  equal  to  or  greater  than  the  amount  of 
the  insurance,  and  the  subrogation  of  the  libelants  to  the  rights  of  the 
assured  for  the  breaches  of  contract  by  the  respondent. 

The  answers  deny  that  the  respondent  was  a  common  carrier.  They 
set  up  as  defenses  that  the  Montana  was  registered  at  Liverpool, 
which  was  her  home  port,  where  the  respondent  carried  on  its  busi- 
ness, having  an  agency  at  New  York ;  that  the  goods  were  reeeived  un- 
der bills  of  lading,  which  constituted  the  contracts ;  that  the  respond- 
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eni  assumed  no  greater  risks  than  are  expressed  in  the  bills  of  lading ; 
and  that  the  loss  or  damage  to  the  goods  was  by  perils  of  the  sea,  and 
by  causes  in  respect  of  which  the  respondent  was  exempt  from  liabil- 
ity by  law  and  by  the  bills  of  lading.  The  answers  set  forth  the  par- 
ticulars of  the  voyage  and  the  stranding,  and  deny  negligence,  and 
allege  that  in  respect  to  the  employment  of  a  skilled  and  licensed 
master  and  officers,  and  the  careful  observation  by  them  of  the  ele- 
ments, and  everything  which  would,  in  the  exercise  of  ordinary  human 
skill,  enable  them  to  determine  and  judge  the  position  of  the  vessel, 
and  to  navigate  her  accordingly,  and  in  respect  to  her  seaworthiness 
and  outfit,  and  everything  within  the  reasonable  limits  of  skill  and 
foresight,  the  respondent  oomplied  with  its  contracts,  and  with  all  the 
requirements  of  law. 

The  bill  of  lading,  Exhibit  C,  in  the  first-entitled  case,  is  a  through 
bill  of  lading  issued  at  Nashville,  Tennessee,  headed,  "Overland  and 
Ocean  Bill  of  Lading,  Louisville  &  Nashville  and  8outh  &  North  Ala- 
bama Railroad,  and  the  Williams  &  Guion  Steam-ship  Company,  from 
Nashville,  Tennessee,  to  Liverpool,  England."  It  covers  300  bales 
of  cotton,  stated  to  be  "shipped  in  apparent  good  order,"  and  "to  be 
delivered  in  like  good  order  and  condition,  *  *  *  under  the  fol- 
lowing terms  and  conditions,  viz. :  That  the  said  L.  &  N.  and  So.  & 
No.  Ala.  Railroads,  and  their  connections  whioh  receive  said  property, 
shall  not  be  liable  for  *  *  *  loss  or  damage  on  any  article  or 
property  whatever  by  fire  or  other  casualty  while  in  transit,  or  while 
in  deposit  or  places  of  transhipment,  or  at  depots  or  landings  at  all 
points  of  delivery ;  nor  for  loss  or  damage  by  fire,  collision,  or  the 
dangers  of  navigation  while  on  seas,  rivers,  lakes,  or  canals.  *  *  * 
It  is  further  agreed  that  said  L.  &  N.  and  So.  &  No.  Ala.  Railroads 
and  connections  shall  not  be  held  accountable  for  any  damage  or 
deficiency  in  packages  after  the  same  shall  have  been  receipted  for 
in  "good  order  by  consignees  or  their  agents  at  or  by  the  next  car- 
rier beyond  the  point  to  which  this  bill  of  lading  contracts.  *  *  * 
It  is  further  stipulated  and  agreed  that  in  case  of  any  loss,  detri- 
ment, or  damage  done  to  or  sustained  by  any  of  the  property  herein 
receipted  for  during  such  transportation,  whereby  any  legal  liability 
or  responsibility  shall  or  may  be  incurred,  that  company  alone  shall 
be  held  answerable  therefor  in  whose  actual  custody  the  same  may 
be  at  the  time  of  the  happening  of  such  loss,  detriment,  or  damage, 
and  the  carrier  so  liable  shall  have  the  full  benefit  of  any  insurance 
that  may  have  been  effected  upon  or  on  account  of  said  goods.  And 
it  is  further  agreed  that  the  amount  of  the  loss  or  damage  so  accru- 
ing, so  far  as  it  shall  fall  upon  the  carriers  above  described,  shall  be 
computed  at  the  value  or  cost  of  said  goods  or  property  at  the  place 
and  time  of  shipment  under  the  bill  of  lading.  This  contract  is  ex- 
ecuted and  accomplished,  and  the  liability  of  the  L.  &  N.  and  So.  & 
No.  Ala.  Railroads  and  their  connections  as  common  carriers  there- 
under terminates  on  delivery  of  the  goods  or  property  to  the  steam- 
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ship  company  at  New  York,  when  the  liability  of  the  steam-ship  com- 
mences, and  not  before.  And  it  is  further  agreed  that  the  property 
shall  be  transported  from  the  port  of  New  York  to  the  port  of  Liver- 
pool by  the  said  steam-ship  company,  with  liberty  to  ship  by  any  other 
steam-ship  or  steam-ship  line,  subject  to  the  following  terms  and  con- 
ditions, viz. :  To  be  delivered  *  *  *  in  the  like  good  order  and 
condition  at  the  aforesaid  port  of  Liverpool,  (the  acts  of  God,  *  *  * 
barratry  of  master  or  mariners,  *  *  *  loss  or  damage  resulting 
from    *    *    *    risk  of  craft    *    *    *    at  sea  in  craft  or  on  shore, 

*  *  *  or  any  other  accidents  of  the  seas,  rivers,  and  steam  navi- 
gation, of  whatever  nature  or  kind  soever,  excepted;  whether  any  one 
or  more  of  all  such  exceptions  arise,  occur,  or  are  in  any  way  occa- 
sioned from  or  by  the  negligence,  default,  or  error  in  judgment  of  the 
master,  mariners,  engineers,  or  others  of  the  crew,  or  of  any  of  the 
servants  or  employes  of  the  ship-owners,  or  otherwise  however.)  *  *  * 
Notice.  In  accepting  this  bill  of  lading  the  shipper  or  agent  of  the 
owner  of  the  property  carried  expressly  accepts  and  agrees  to  all  its 
stipulations,  exceptions,  and  conditions,  whether  written  or  printed." 
The  bill  of  lading  is  dated  at  Nashville,  Tennessee,  February  4, 1SS0, 
and  is  signed  "B.  F.  Champs,  G.  A.,  Agent  severally,  but  not  jointly." 

The  bill  of  lading,  Exhibit  H,  in  the  first-entitled  case,  is  like  Ex- 
hibit G,  except  that  it  is  for  150  bales  of  cotton  by  other  shippers, 
and  is  dated  February  5,  1880.  The  bill  of  lading,  Exhibit  J,  in  the 
first-entitled  case,  is  like  Exhibit  H,  except  that  it  is  for  100  bales 
of  cotton,  and  is  dated  February  12,  1880.  The  bill  of  lading,  Ex- 
hibit P,  in  the  first-entitled  case,  is  dated  at  New  York,  March  1, 
1880,  and  covers  22  boxes  of  bacon  and  four  tierces  of  hams,  shipped 
in  good  order,  and  to  be  delivered  in  like  good  order  and  condition, 
at  the  port  of  Liverpool,  "(the  act  of  God,  *  *  *  barratry  of  mas- 
ter or  mariners,  *  *  *  loss  or  damage  resulting  from  *  *  * 
any  of  the  following  perils,  whether  arising  from  the  negligence,-  de- 
fault, or  error  in  judgment  of  the  master,  mariners,  engineers,  or 
others  of  the  crew,  or  otherwise  howsoever)  excepted,  namely,  risk  of 
craft,  *  *  *  at  sea  in  craft,  or  on  shore,  *  *  *  or  from  the 
consequences  of  any  damage  or  injury  tnereto,  howsoever  such  dam- 
age or  injury  may  be  caused,  *  »  *  stranding,  or  other  peril  of 
the  seas,  rivers,  or  navigation,  of  whatsoever  nature  or  kind  soever, 
and  however  such    *    *    *    stranding,  or  other  peril  may  be  caused. 

*  *  *  In  accepting  this  bill  of  lading,  the  shipper,  or.  other  agent 
of  the  owner  of  the  property  carried,  expressly  accepts  and  agrees  to 
all  its  stipulations,  exceptions,  and  conditions,  whether  written  or 
printed." 

The  bill  of  lading,  Exhibit  C,  in  the  second-entitled  case,  is  like  Ex- 
hibit P  in  the  first-entitled  case,  except  that  it  is  for  16,441  28-60 
bushels  of  wheat,  in  bulk  and  bags,  by  other  shippers,  and  is  dated 
February  28, 1880.  The  bill  of  lading,  Exhibit  H,  in  the  second-en- 
titled case,  is  a  through  bill  of  lading,  issued  at  Buffalo,  New  York, 
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beaded,  "Foreign  Bill  of  Lading.  S.  S.  Montana,  New  York  Central  & 
Hndson  River  Railroad  Company,  and  the  Gnion  Line  Steam-ship 
Company,  from  Buffalo  to  Liverpool."  It  covers  100  boxes  of  mid- 
dles, stated  to  be  shipped  "in  apparent  good  order,"  and  to  be  "sub- 
ject to  all  the  conditions  expressed  in  the  customary  forms  of  bills  of 
lading  in  use  by  said  steam-ships  or  steam-ship  company  at  time  of 
shipment,"  and  "to  be  delivered  in  like  good  order  and  condition, 

*  *  *  under  the  following  terms  and  conditions,  viz. :  That  the 
said  New  York  Central  &  Hudson  River  Railroad  Company,  and  its 
connections  which  receive  said  property,  shall  not  be  liable  *  *  * 
for  loss  or  damage  on  any  article  of  property  whatever,  by  fire  or  other 
casualty  while  in  transit,  or  while  in  deposit  or  plaoes  of  transhipment, 
or  at  depots  or  landings  at  all  points  of  delivery ;  nor  for  loss  or  damage 
by  fire,  collision,  or  the  dangers  of  navigation  while  on  seas,  rivers, 
lakes,  or  canals.  *  *  *  It  is  farther  agreed  that  said  New  York 
Central  &  Hudson  River  Railroad  Company  and  its  connections  shall 
not  be  held  accountable  for  any  damage  or  deficiency  in  packages  after 
the  same  shall  have  been  receipted  for  in  good  order  by  consignees  or 
their  agents,  at  or  by  the  next  carrier  beyond  the  point  to  which  this 
bill  of  lading  contracts.  *  *  *  It  is  further  stipulated  and  agreed 
that  in  case  of  any  loss,  detriment,  or  damage  done  to  or  sustained 
by  any  of  the  property  herein  receipted  for  during  suoh  transporta- 
tion, whereby  any  legal  liability  or  responsibility  shall  or  may  be 
incurred,  that  company  alone  shall  be  held  answerable  therefor  in 
whose  actual  custody  the  same  may  be  at  the  time  of  the  happening 
of  suoh  loss,  detriment,  or  damage,  and  the  carrier  so  liable  shall 
have  the  full  benefit  of  any  insurance  that  may  have  been  effected 
upon  or  on  account  of  said  goods.  And  it  is  further  agreed  that  the 
amount  of  loss  or  damage  so  accruing,  so  far  as  it  shall  fall  upon  the 
carriers  above  described,  shall  be  computed  at  the  value  or  cost  of  the 
said  goods  or  property  at  the  place  and  time  of  shipment  under  this 
bill  of  lading.  This  contract  is  executed  and  accomplished,  and  the 
liability  of  the  New  York  Central  &  Hudson  River  Railroad  Company 
as  common  carriers  thereunder,  terminates  on  the  delivery  of  the  goods 
or  property  to  the  steam-ship  company  at  New  York,  when  the  liabil- 
ity of  the  steam-Bhip  company  commences,  and  not  before.^  And  it 
is  further  agreed  that  the  property  shall  be  transported  from  the  port 
of  New  York  to  the  port  of  Liverpool  by  the  said  steam-ship  company, 
with  liberty  to  ship  by  any  other  steam-ship  or  steam-ship  line,  sub- 
ject to  the  following  terms  and  conditions,  viz.:    To  be  delivered 

*  •  *  in  the  like  good  order  and  condition  at  the  aforesaid  port 
of  Liverpool,  England  (the  act  of  God,  *  *  *  barratry  of  mas- 
ter or  mariners,  *  *  *  loss  or  damage  resulting  from  *  *  * 
risk  of  craft  *  *  *  at  sea,  in  craft,  or  on  shore,  *  *  *  or 
any  other  accidents  of  the  seas,  rivers,  and  steam  navigation,  of  what- 
ever nature  or  kind  soever,  excepted ;  whether  any  one  or  more  of  all 
such  exceptions  arise,  occur,  or  are  in  any  way  occasioned  from  or  by 
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the  negligence,  default,  or  error  in  judgment  of  the  master,  mariners, 
engineers,  or  others  of  the  crew,  or  of  any  of  the  servants  or  employes 
of  the  ship-owners,  or  otherwise,  however.)  •  *  *  Notiqb.  In 
accepting  this  bill  of  lading,  the  shipper,  or  the  agent  of  the  owner 
of  the  property  carried,  expressly  accepts  and  agrees  to  all  its  stipu- 
lations, exceptions,  and  conditions,  whether  written  or  printed."  The 
bill  of  lading  is  dated  at  Buffalo,  February  28,  1880,  and  is  signed, 
"S.  Stbandguabd,  Agent  severally  but  not  jointly,"  and  also  contains 
the  words,  "Buffalo,  N.  Y.,  tp  Liverpool,  Eng.,  via  New  York."  The 
bill  of  lading,  Exhibit  I,  in  the  second-entitled  cause,  is  like  Exhibit 
H  in  the  second-entitled  case,  except  that  it  is  for  145  boxes  of  bellies, 
shoulders,  and  middles.  The  bill  of  lading,  Exhibit  N,  in  the  second- 
entitled  case,  is  like  Exhibit  P  in  the  first-entitled  case,  except  that 
it  is  for  200  bales  of  cotton,  and  is  dated  March  2,  1880. 

The  question  of  negligence  on  the  Montana  has  been  severely  liti- 
gated ;  but,  on  the  facts  found,  there  is  no  room  for  doubt  as  to  the 
proper  conclusion.  Those  facts  are  set  forth  in  the  findings  of  fact, 
and  establish  the  negligence.  It  is  not  necessary  to  discuss  the  evi- 
dence. That  was  done  in  the  decision  of  the  district  judge,  and  his 
views  and  conclusions  are,  in  the  main,  satisfactory.  Taking  the  ac- 
count given  by  the  master  in  his  testimony,  the  district  judge  was  of 
the  opinion  that  it  was  untrue  in  important  particulars;  that  it  was 
not  true  that  the  ship  ran  only  five  minutes,  and  that  at  a  slow  speed, 
on  an  E.  f  S.  course;  that  if  the  master  did  not  note  the  length  of 
the  time  that  he  ran  on  that  course,  he  was  guilty  of  gross  negligence; 
and  that,  if  he  did  note  the  time,  it  was  incumbent  on  him  to  state 
it  truly,  and  he  had  not  done  so.  The  district  judge  was  also  of  the 
opinion  that  the  ship,  instead  of  passing  the  South  Stack  at  a  dis- 
tance of  15  miles,  passed  it  close  at  hand,  and  that  it  was  not  true 
that  the  light  changed  its  bearing  to  the  master  in  one  hour,  with  the 
ship  at  full  speed  on  the  coarse  she  was  on,  only  two  points.  The 
district  judge  also  commented  upon  the  facts  that  the  point  marked 
by  the  master  on  the  chart  as  that  at  which  he  lost  the  Sooth  Stack 
light,  and  changed  his  course  to  E.  f  S.,  was  a  point  where  the  Sker- 
ries light  should  have  been  in  view,  but  was  not ;  and  yet  it  did  not 
occur  to  him  that  that  light  and  the  South  Stack  light  might  be  ob- 
scured by  a  fog,  and  that  although  both  the  South  Stack  light  and 
the  Skerries  light  ought  to  have  been  seen  by  him  at  the  same  time, 
if  he  was  where  he  supposed  he  was,  he  did  not  allow  a  doubt  to  arise, 
nor  exercise  the  reasonable  care  of  using  the  lead  when  he  changed 
his  course  to  E.  f  S.;  that  the  inability  to  see  either  of  the  two 
lights  while  on  the  latter  course  was  indicative  of  a  fog  even  before 
the  North  Stack  gun  was  heard;  that  the  doubling  of  the  lookouts 
and  the  blowing  of  the  whistle  indicated  that  a  fog  was  thought 
of;  that  the  testimony  of  the  engineer  that  the  engine  went  at  full 
speed  until  just  as  the  ship  struck,  is  contradictory  of  the  statement 
of  the  master  that  she  ran  at  half  speed  on  the  E.  |  S.  coarse, 
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and  slow  after  changing  back  again;  and  that  to  make  this  last 
change,  after  hearing  the  North  Stack  fog-gun  abaft  his  starboard 
beam,  and  knowing  what  it  indicated,  and  to  keep  on  the  new  course, 
was  a  gross  mistake.  The  conclusion  of  the  district  judge  was  that, 
on  the  master's  own  showing,  he  failed  to  use  reasonable  care  and 
skill  in  navigating  his  vessel  on  hearing  the  North  Stack  gun;  that 
such  negligence  caused  the  damage  in  question;  and  that  it  was  not 
the  result  of  a  mere  error  of  judgment. 

In  addition  to  the  foregoing  views,  which  are  justified  by  the  evi- 
dence, and  involve  the  conclusion  that  the  master,  when  he  changed 
his  course  from  E.  f  S.,  had  reasonable  ground  to  believe  that  he 
had  been  mistaken  all  along  as  to  the  position  of  his  ship,  and  mis- 
taken as  to  the  distance  of  the  South  Stack  light  from  him  during  the 
time  he  saw  it,  it  is  to  be  remarked  that,  in  determining  on  the 
course  to  ran,  on  changing  from  E.  £  S.,  the  master  was  bound  not  to 
ignore  the.  fact  that  he  had  taken  no  cross-bearings  of  the  South 
Stack  light.  The  failure  to  take  such  cross-bearings  might  not  alone 
be  enough  to  convict  the  master  of  negligence,  but  the  recollection  of 
the  fact  that  he  had  not  taken  such  cross-bearings,  coupled  with  the 
recollection  of  the  fact  that  he  first  saw  the  South  Stack  light  in  so 
unexpected  a  direction,  and  believed  that  he  passed  it  at  so  unusual 
a  distance,  and  with  the  failure  to  see  the  Skerries  light  in  losing  the 
South  Stack  light,  and  with  the  hearing  of  the  North  Stack  fog-gun 
abaft  his  starboard  beams,  stamp  his  action  after  hearing  the  gun 
as  negligence,  and  not  error  of  judgment. 

Stress  is  laid  by  the  respondent  on  the  provisions  in  the  through 
bills  of  lading  that  "the  carrier  so  liable  shall  have  the  full  benefit  of 
any  insurance  that  may,  have  been  effected  upon  or  on  account  of 
said  goods."  But  that  provision  applies  only  to  the  transportation 
to  New  York,  and  not  to  the  ocean  transit.  The  terms  and  conditions 
of  the  transportation  to  New  York  by  the  railroads  and  their,  connec- 
tions are  separate  and  distinct  in  the  through  bills  of  lading  from 
the  terms  and  conditions  of  the  ocean  transportation.  The  agent 
signs  as  "agent  severally,  but  not  jointly."  The  terms  and  conditions 
of  the  ocean  carriage  contain  no  clause  as  to  the  benefit  of  insurance. 
No  such  clause  is  found  in  the  bills  of  lading  dated  at  New  York,  not 
issued  in  connection  with  railroad  transportation.  The  clause  as  to 
non-liability  for  the  negligence  of  the  master  or  crew,  or  for  any  acci- 
dents of  the  seas,  however  happening,  is  common  to  all  the  bills  of  lad- 
ing ;  and  the  respondent  contends  that  under  them  it  is  not  liable  for  • 
the  loss  in  these  cases.  The  district  judge  held  that  the  respondent 
was  a  common  carrier.  The  evidence  shows  that  the  steamers  of 
the  line  carried  to  Liverpool  grain,  provisions,  and  cotton,  and  brought 
back  British  products,  iron,  coal,  salt,  and  dry  goods;  that  they  also 
carried  passengers ;  that  the  respondent  advertised  for  cargo  and  pas- 
sengers, and  carried  general  cargo;  that  it  refused  to  carry  what 
would  taint  other  cargo,  or  be  dangerous  to  passengers,  or  would 
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overload  the  vessel,  -but  with  those  exceptions  it  took  what  cargo  was 
offered,  if  the  rate  of  freight  was  satisfactory;  and  that  the  ships 
sailed  on  regular  advertised  days,  and  had  been  running  since  1866, 
and  had  a  regular  pier  in  New  York  and  a  regular  landing-place  in 
Liverpool.  If  this  does  not  make  the  respondent  and  its  ships  com- 
mon carriers,  nothing  can  do  so. 

In  2  Kent,  Comm.  598,  it  is  said :  "Common  carriers  undertake,  gen- 
erally, and  not  as  a  casual  occupation,  and  for  all  people  indifferently, 
to  convey  goods,  and  deliver  them  at  a  place  appointed,  for  hire  as  a 
business,  and  with  or  without  a  special  agreement  as  to  price.  They 
consist  of  two  distinct  classes  of  men,  viz. :  inland  carriers  by  land  or 
water,  and  carriers  by  sea."  It  is  also  there  said  that  "in  the  aggre- 
gate body  are  included  *  *  *  owners  of  ships,  vessels,  and  all  water- 
craft,  including  steam  vessels  and  steam  tow  boats,  belonging  to  in- 
ternal as  well  as  coasting  and  foreign  navigation."  In  1  Pars.  Marit. 
Law, c.  7,  §  5, p.  173,  it  is  said :  "One  who  carries  by  water,  in  the  same 
way  and  on  the  same  terms  as  a  common  carrier  by  land,  is  also  a 
common  carrier;  or,  in  other  words,  it  is  not  the  land  or  the  water 
which  determines  whether  a  carrier  of  goods  is  a  common  carrier,  bat 
other  considerations,  which  are  the  same  in  both  cases,"  and  a  com- 
mon carrier  is  said  (p.  174)  to  be  "one  who  offers  to  carry  goods  for 
any. person,  between  certain  termini  as  on  a  certain  route." 

It  is  contended  for  the  respondent  that  a  oarrier  of  goods  by  a  ves- 
sel may  lawfully  contract  for  exemption  from  liability  for  the  negli- 
gence of  his  agents  in  charge  of  the  navigation  of  the  vessel.  In 
New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344,  the  navi- 
gation company,  a  oarrier  by  water,  by  a  steam-boat  between  New  York 
and  Providence,  carried  goods  for  one  Harnden,  under  an  agreement 
that  he  alone  should  be  responsible  for  the  loss  or  injury  of  any  prop- 
erty committed  to  his  care,  and  that  no  risk  was  assumed  by  or  should 
be  attached  to  the  company,  as  proprietor  of  the  steam-boat.  Harnden 
was  an  expressman  who  carried,  on  the  steam-boat,  under  that  agree- 
ment, money,  in  specie,  for  the  bank.  The  boat  was  burned  through 
the  negligence  of  the  company  in  the  equipment  of  the  boat  and  the 
stowage  of  cargo,  and  the  negligence  of  her  officers  on  the  voyage. 
The  court  treated  the  company  as  liable  as  a  carrier,  and  considered 
the  question  as  to  how  far  its  special  agreement  had  qualified  its  com- 
mon-law liability.  The  court  held  that  while  a  carrier  might  limit 
his  liability  by  a  special  agreement  expressly  assented  to  by  both 
parties,  the  agreement  in  that  case  could  not  be  considered  as  stipu- 
lating for  willful  misconduct,  gross  negligence,  or  want  of  ordinary 
care,  either  in  the  seaworthiness  of  the  vessel,  her  proper  equipment 
and  furniture,  or  in  her  management  by  the  master  and  hands;  that 
the  burden  was  on  the  bank  to  show  such  negligence  or  want  of  care ; 
that  that  was  shown;  and  that  the  company  was  liable  for  the  loss, 
notwithstanding  the  special  agreement.  .  In  Railroad  Co.  v.  Locktcood, 
17  Wall.  357,  a  drover  was  traveling  on  a  railroad  on  a  stock  train 
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to  look  after  his  oattle,  on  a  free  pass,  under  an  agreement  by  which 
he  assamed  all  risk  of  personal  injury.  He  was  injured  while  travel- 
ing on  the  stock  train,  and  then  sued  the  railroad  company  for  dam- 
ages. Negligence  on  its  part  was  proved  and  found  by  the  jury.  The 
supreme  court  held  that  the  case,  on  its  facts,  was  one  of  carriage  of 
the  drover  for  hire.  The  distinct  question  raised,  as  stated  by  the 
court,  was  whether  a  railroad  company  carrying  passengers  for  hire 
can  lawfully  stipulate  not  to  be  answerable  for'their  own  or  their  serv- 
ants' negligence  in  reference  to  such  carriage. 

The  court  says  that  a  common  carrier  may,  by  special  contract, 
limit  his  common-law  liability;  that  that  was  held  in  New  Jersey 
Steam  N»v.  Co.  v.  Merchants'  Bank;  and  that  the  case  of  Lockwood 
seemed  to  be  almost  precisely  within  the  category  of  the  decision  in 
6  How. — the  contracts  in  both  oases  being  general,  exempting  the 
carrier  from  all  risk,  and  the  court  in  the  case  in  6  How.  having  held 
that  it  would  not  be  presumed  that  the  parties  intended  to  include 
the  negligence  of  the  carrier  or  his  agents  in  such  exemption.  The 
court  then,  in  the  Lockwood  case,  proceeds  to  examine  the  question 
whether  common  carriers  may  excuse  themselves  from  liability  for 
negligence.  It  reviews  the  course  of  decisions  in  New  York  on  the 
subject,  and  concludes  that  the  courts  of  New  York  had  carried  the 
power  of  the  common  carrier  to  make  special  contracts  to  the  extent  of 
enabling  him  to  exonerate  himself  from  the  effects  of  even  gross 
negligence;  but  it  proceeds  to  examine  the  question  as  one  of  gen- 
eral commercial  law,  arising  in  a  federal  court  administering  jus- 
tice in  New  York,  and  having  equal  and  co-ordinate  jurisdiction 
with  the  courts  of  that  state.  It  then  disousses  the  cases  on  the 
subject  in  Pennsylvania,  Ohio,  Maine,  and  Massachusetts,  and  cites 
those  in  other  states,  and  English  cases,  and  cases  as  to  both  passen- 
gers and  goods  in  the  supreme  court.  Among  the  cases  as  to  goods 
were  York  Co.  v.  Central  R.  R.  3  Wall.  107,  and  Express  Co.  v. 
Kountze,  8  Wall.  842.  In  view  of  all  these  cases,  it  holds  that  a  car- 
rier, having  a  regularly  established  business  for  carrying  all  or  certain 
articles,  and  especially  if  that  carrier  be  a  corporation  created  for  the 
purpose  of  the  carrying  trade,  and  the  carriage  of  the  articles  is  em- 
braced within  the  scope  of  its  chartered  powers,  is  a  common  carrier; 
that  a  special  contract  about  its, responsibility  does  not  divest  it  of 
that  character;  that  it  cannot  be  permitted  to  stipulate  for  immunity 
for  the  negligence  of  its  servants;  that  the  business  of  a  carrier  is  a 
public  one,  and  those  who  employ  the  carrier  have  no  real  freedom 
of  choice,  and  the  carrier  cannot  be  allowed  to  impose  conditions  ad- 
verse to  public  policy  and  morality ;  that  freedom  from  liability  for 
losses  through  sheer  accident,  or  dangers  of  navigation,  which  no 
human  skill  or  vigilance  can  guard  against,  or  for  losses  of  money, 
or  valuable  articles,  liable  to  be  stolen  or  damaged,  unless  apprised 
of  their  character  or  value,  or  for  like  cases,  is  just  and  reasonable, 
and  may  be  stipulated  for;  but  that  a  public  carrier  cannot  stipu- 
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late  for  exemptions  which  are  unreasonable  and  improper,  and  which- 
amount  to  an  abdication  of  the  -essential  duties  of  his  employment ; 
that  a  stipulation  for  exemption  from  liability  for  negligence  is  not 
just  or  reasonable;  that  a  failure  to  exercise  such  care  and  diligence 
as  are  due  from  the  carrier  is  negligence;  and  that  the  carrier  re- 
mains liable  for  the  negligence  if  the  exemption  stipulated  for  is  un- 
lawful. 

The  court  then  formulates  its  conclusions  thus :  (1)  A  common 
carrier  cannot  lawfully  stipulate  for  exemption  from  responsibility 
when  such  exemption  is  not  just  and  reasonable  in  the  eye  of  the 
law.  (2)  It  is  not  just  and  reasonable  in  the  eye  of , the  law  for  a 
common  carrier  to  stipulate  for  exemption  from  responsibility  for  the 
negligence  of  himself  or  his  servants.  (3)  These  rules  apply  both  to 
carriers  of  goods  and  carriers  of  passengers  for  hire,  and  with  special 
force  to  the  latter.  (4)  A  drover  traveling  on  a  pass,  such  as  waa 
given  in  that  case,  for  the  purpose  of  taking  care  of  his  stock  on  the 
train,  is  a  passenger  for  hire.  Although  the  case  of  Lockwood  was 
one  of  a  passenger  and  not  of  goods,  the  court  took  pains  to  say  that 
the  rules  it  laid  down  were  applicable  to  a  carrier  of  goods.  The  rea- 
son assigned  was  that  the  principles  which  demanded  the  existence 
of  the  rules  in  regard  to  passengers  demanded  that  they  should  apply 
in  regard  to  goods,  though  they  applied  with  special  force  to  passen- 
gers.   Those  principles  were  fully  discussed  in  the  opinion. 

In  Express  Co.  v.  Caldwell,  21  Wall.  264,  it  is  stated  to  be  settled 
law  that  the  responsibility  of  a  common  carrier  may  be  limited  by  an 
express  agreement,  if  the  limitation  be  such  as  the  law  can  recognize 
as  reasonable,  and  not  inconsistent  with  sound  public  policy;  and  the 
cases  in  3  and  17  Wall,  are  cited  as  holding  that  such  limitation  can- 
not extend  to  losses  by  negligence  or  misconduct.  This  view  is  again 
asserted  in  Railroad  Co.  v.  Pratt,  22  Wall.  123  and  in  Bank  of  Ken- 
tacky  v.  Adams  Express  Co.  93  U.  S.  174.  These  cases  involved  goods 
carried  on  land.  No  legal  distinction  can  be  perceived  between  goods 
carried  by  a  common  carrier  on  land  and  goods  carried  by  one  on 
the  ocean,  in  respect  to  this  question.  It  is  urged,  however,  that  the 
contract  here  was  to  be  chiefly  performed  on  board  of  a  British  vessel, 
and  to-be  finally  completed  in  Great  Britain,  and  the  damage  occurred 
in  Great  Britain,  and  that  the  law.of  Great  Britain,  which  is  asserted 
to  be  different  from  the  law  here,  is  applicable  to  the  case.  As  to 
this  suggestion  it  is  sufficient  to  say  that  the  answers  expressly  admit 
the  jurisdiction  of  the  district  court  asserted  in  the  libels,  and  that  it 
is  not  set  up  in  the  answers  that  the  laws  of  Great  Britain,  or  any 
other  law  than  that  of  the  forum,  is  applicable  to  the  case,  nor  is  the 
law  of  Great  Britain,  if  it  be  different,  proved  as  a  fact.  The  case 
must  be  decided  according  to  the  law  of  the  federal  courts,  as  a  ques- 
tion of  general  commercial  law.  Aside  from  this,  it  may  be  said  that 
there  was  nothing  in  these  contracts  of  affreightment  to  indicate  any 
contracting  in  view  of  any  other  law  than  the  recognized  law  of  such 
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forum  in  the  United  States  as  should  have  cognizance  of  suits  on  the 
contracts. 

As  the  libelants  paid  the  losses  and  damage  resulting  from  the  neg- 
ligence for  which  the  respondent  was  liable,  they  were  subrogated  to 
the  rights  of  the  insured,  and  are  entitled  to  maintain  these  suits  to 
recover  what  they  so  paid.  •  Hall  v.  Railroad  Cos.  13  Wall.  367 ; 
The  Monticello,  17  How.  152. 

It  is  urged  for  the  respondent  that  as  the  libelants  insured  these 
risks,  and  were  paid  for  so  doing,  they  should  bear  the  loss;  that  by 
the  oontract  the  shipper  was  the  insurer  against  the  negligence,  re- 
lieving the  ship-owners  of  what  would  otherwise  have  been  his  risk, 
and  reinsured  the  risk  with  the  libelants;  and  that  the  agreement  of 
the  shipper  to  insure  against  the  negligence  gave  him  the  insurable 
interest  which  he  reinsured.  The  answer  to  this  view  is  that  the 
libelants  insured  the  goods  against  the  risk's  specified  in  the  policies, 
which  risks  covered  the  damage  in  question,  and  that  they  are  enti- 
tled to  the  rights  of  the  shippers  under  the  contracts;  and,  as  the 
exemption  agreed  on  would  be  of  no  avail  as  a  defense  to  suits  by . 
the  shippers,  it  is  of  no  avail  against  the  libelants  in  this  forum. 
The  policy  of  the  maritime  law  to  limit  the  liability  of  ship-owners  is 
invoked,  and  it  is  urged  that  they  ought  to  be  allowed  to  limit  their  lia- 
bility by-contract.  The  liability  of  ship-owners  is  limited  by  statute, 
(Rev.  St.  §§  4282-4269,)  and  the  extent  to  which  such  limitation 
is  thus  allowed  may  be  considered  as  indicating  the  views  of  con- 
gress as  to  how  far  legislation  ought  to  prescribe  exemption.  It  is 
said  in  Railroad  Co.  v.  Lockwood,  17  Wall.  361,  that  these  statutory 
provisions  as  then  enacted  in  the  act  of  March  3,  1851,  (9  St.  at 
Large,  635,)  leaves  the  ship-owner  liable  to  the  extent  of  his  ship 
and  freight  for  the  negligence  and  misconduct  of  his  employes,  and 
liable  without  limit  for  his  own  negligence.  In  section  1  of  the  act  of 
1851  the.re  was  a  proviso  that  nothing  in  the  act  contained  should 
prevent  the  parties  from  making  such  contract  as  they  pleased,  ex- 
tending or  limiting  the  liability  of  ship-owners.  As  to  that  clause,  it 
is  said  in  the  same  case  that  that  proviso  neither  enacts  nor  affirms 
anything,  but  simply  expresses  the  intent  of  congress  to  leave  the 
rights  of  contracting  as  it  stood  before  the  act.  But  that  proviso  is 
not  re-enacted  in  the  Bevised  Statutes,  and  as  a  portion  of  the  sec- 
tion containing  it  is  embraced  in  a  section  of  the  Revision,  the  pro- 
viso is  repealed  by  force  of  section  5596. 

The  amounts  due  to  the  libelants  were  ascertained  by  competent 
and  sufficient  proofs,  the  exception  of  the  respondent  to  such  compe- 
tency and  sufficiency  having  been  waived  and  stricken  out.  There 
must  be  decrees  for  the  libelants,  with  costs,  for  the  amounts  stated 
in  the  respective  conclusions  of  law  filed. 
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The  Montana.    (Two.  Cases.)1 

(Circuit  Court,  E.  D.  2fe*>  Fork.   August  21,  1884.) 

Practice— Ast^bsdmekt  of  Pleading — New  A ixe»atioh&— Appearance—  Ad- 
mission of  Jurisdiction— Appeal. 

After  the  decision  of  these  cases  on  the  merits,  (see  ante,  716,)  a  motion 
was  made  in  the  circuit  court  by  the  respondent  for  leave  to  amend  its  answers 
so  as  to  qualify  its  appearance  in  these  actions,  and  its  admission  of  the  juris- 
diction of  the  federal  courts,  and  to  set  up  and  prove  a  law  of  Qreat  Britain  al- 
leged to  be  applicable  to  the  oases,  by  which  the  liability  of  the  respondent  for 
the  losses  would  be  limited.  Rule  4  of  the  circuit  court  provides  that  an  ap- 
peal shall  "  state  whether  it  is  intended,  on  the  appeal,  to  make  new  allegations, 
to  pray  different  relief,  or  to  seek  a  new  decision  on  the  facts,  and  the  appel- 
lants shall  be  concluded  in  this  behalf,  by  the  appeal  filed."  The  petition  of 
appeal  in  these  cases  stated  that  the  respondent,  on  the  appeal,  intended  "  to 
have  the  cause  heard  anew  on  the  pleadings  and  proofs  in  the  district  court, 
and  other  proofs  to  be  introduced  in  the  circuit  court."  Held,  that  the  respond- 
ent was  concluded  from  making  new  allegations  in  the  circuit  court  on  the  ap- 
peal ;  that,  having  appeared  unreservedly  and  admitted  the  jurisdiction  of  the 
district  court,  the  respondent  could  not,  in  the  circuit  court,  be  permitted 
to  change  that  to  a  qualified  appearance  and  admission. 

In  Admiralty. 

Butler,  Ht  illman  d  Hubhard,  for  libelants. 
Beebe  &  Wilcox,  for  claimants. 

Blatchford,  Justice.  In  the  decision  rendered  by  this  court  in 
these  cases  it  was  said  ante,  728 : 

"It  is  urged,  however,  that  the  contract  here  was  to  be  chiefly  performed 
on  board  of  a  British  vessel,  and  to  be  Anally  completed  in  Great  Britain,  and 
the  damage  occurred  in  Great  Britain,  and  that  the  law  of  Great  Britain, 
which  is  asserted  to  be  different  from  the  law  here,  is  applicable  to  the  case. 
As  to  this  suggestion,  it  is  sufficient  to  gay  that  the  answers  expressly  admit 
the  jurisdiction  of  the  district  court  asserted  in  the  libels,  and  that  it  is  not 
set  up  in  the  answers  that  the  law  of  Great  Britain,  or  any  other  law  than 
that  of  the  forum,  is  applicable  to  the  case,  nor  is  the  law  of  Great  Britain, 
if  it  be  different,  proved  as  a  fact.  The  case  must  be  decided  according  to  the 
law  of  the  federal  courts,  as  a  question  of  general  commercial  law.  Aside 
from  this,  it  may  be  said  that  there  was  nothing  in  these  contracts  of  affreight- 
ment to  indicate  any  contracting  in  view  of  any  other  law  than  the  recognized 
law  of  such  forum  in  the  United  States  as  should  have  cognizance  of  suits  on 
the  contracts." 

In  the  decision  rendered  by  the  district  judge  he  remarked  (17  Fbd. 
Eep.  379) :  "It  is  said,  in  behalf  of  the  defendants,  that  their  liabil- 
ity upon  these  bills  of  lading  must  be  determined  by  the  laws  of  En- 
gland. But  the  undisputed  facts  show  that  there  is  no  ground  for 
such  a  contention."  The  respondent  now  moves,  in  these  cases,  "for 
leave  to  amend  the  answers  herein  in  the  particulars  mentioned  and 
shown  in  the  proposed  amended  answers  hereto  annexed,  and  for  leave 
to  prove  the  law  of  Great  Britain,  as  therein  prayed,  and  for  such 

1  Reported  by  R.  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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other  and  .further  relief  as  may  be  just."  The  motion  is  made  before 
decrees  are  signed.  The  allegations  of  the  original  answers,  which 
are  proposed  to  be  amended,  are  these : 

"First.  That  the  said  the  Liverpool  &  Great  Western  Steam  Company, 
Limited,  has  duly  appeared  herein.  *  •  *  Tenth.  The  respondent  denies 
each  and  every  allegation  contained  in  the  ninth  article  of  the  libel,  except  as 
herein  admitted,  and  except  that  it  admits  the  jurisdiction  of  this  honorable 
court."  ' 


The  ninth  article  of  the  libel  in  each  case  was  this : 

"Ninth.  All  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  this  honorable  court. " 

The  answers,  if  amended  as  proposed,  are  to  contain  the  following 
allegations,  the  parts  not  found  in  the  original  answers  being  in 
italics : 

"First.  That  the  said  the  Liverpool  &  Great  Western  Steam  Company, 
Limited,  has  duly  appeared  herein,  but  without  prejudice  to  its  right  to  rely 
upon  the  hereinafter  mentioned  law  of  Great  Britain  as  a  ground  of  defense 
to  the  said  libel.  *  *  *  Tenth.  The  respondent  denies  each  and  every  al- 
legation contained  in  the  ninth  article  of  the  libel,  except  as  herein  admitted, 
and  except?  that  it  admits  the  jurisdiction  of  this  honorable  court,  without 
prejudice,  however,  to  its  right  to  rely  upon  the  hereinafter  mentioned  law 
of  Great  Britain  as  a  ground  of  defense  to  the  said  libel.  *  *  *  Fif- 
teenth. The  respondent,  further  answering,  says  that  the  said  steamer,  at  the 
time  of  the  said  accident,  was  sailing  under  the  flag  of  Great  Britain.  Six- 
teenth. That  the  law  of  Great  Britain,  at  all  the  times  mentioned  in  the  said 
libel,  enabled  ship-owners,  by  express  contract,  to  exempt  themselves  from  lia- 
bility for  the  consequences  of  any  damages  or  injury  to  goods  transported  on 
their  ships,  howsoever  the  same  might  have  been  caused,  whether  arising  from 
negligence,  default,  or  error  in  judgment  of  the  master,  mariners,  engineers, 
or  others  of  the  crew,  or  otherwise.  Seventeenth.  That  by  the  contracts  for 
the  transportation  or  carriage  of  the  goods  claimed  to  have  been  lost  or  dam- 
aged by  the  libelant,  the  respondent  had  expressly,  and  in  conformity  with 
the  said  law,  exempted  itself  from  any  liability  whatsoever.  Eighteenth. 
That  the  said  contracts  were  subject  to  and  governed  by  this  said  law." 

The  affidavit  of  the  proctor  for  the  respondent,  on  which  the  mo- 
tion is  based,  says,  "that  the  respondent  contends  that  the  question 
of  its  liability  is  governed  by  and  should  be  decided  under  the  law  of 
Great  Britain;  that  by  the  said  law  the  respondent  would  be  exempt 
from  liability  to  the  libelants  in  these  actions ;  that  no  proof  of  the 
said  law  has  been  made,  it  having  been  understood  by  deponent  that 
the  same  was  recognized  by  the  libelants,  and  formal  proof  thereof 
would  not  to  be  required  by  them;  that  the  question  was  argued, 
and  reference  and  allusion  made  to  the  books  of  statutes  and  reports 
of  decisions  of  Great  Britain,  without  objections  on  the  part  of  libel- 
ants in  the  district  court;  that  the  libelants,  in  their  brief  of  argu- 
ment before  this  court,  expressly  admit  that  such  is  the  law  of  Great 
Britain,  in  the  following  words,  viz.:  'and  in  the  English  courts, 
which  uphold  to  the  fullest  extent  the  carrier's  right  to  limit  his  lia- 
bility, and  which  seem  to  recognize  some  special  reason  in  favor  of 
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the  privilege  of  exemption  as  applicable  to  the  owners  of  vessels  or 
steam-ships,  as  contradistinguished  from  land  carriers;'  that  never- 
theless the  libelants  made  the  point  in  this  court,  and  for  the  first 
time,  that  the  proof  had  not  been  made;  that  the  court  in  its  said  de- 
cision has  recognized  this  point,  and  held  the  same  well  taken ;  that 
great  injustice  may  result  to  the  respondent  from  this  technicality, 
and  it  therefore  prays  that  it  may  be  permitted  to  amend  its  answers 
in  the  said  actions,  so  that  they  will  aver  the  existence  of  the  said 
law  and  its  applicability  to  these  actions;  that  grave  questions  and 
doubts  exist  as  to  the  power  of  the  courts  of  the  United  States  to  de- 
cide the  questions  involved  in  these  actions  without  a  reference  to  the 
said  law;  that  the  issues  to  decide  this  question,  under  the  view  taken 
by  this  court,  are  not  properly  raised  by  the  answers  of  the  respond- 
ent, it  having  appeared  unreservedly,  and  admitted  therein  the  juris- 
diction of  the  district  court;  that  jurisdiction  was  obtained  by  the 
district  court  in  these  cases  by  process  in  personam,  with  clause  of 
foreign  attachment,  under  which  property  of  the  respondent  was 
seized,  and  the  respondent  appeared  in  consequence  thereof;  and 
that  it  was  not  intended  by  such  appearance,  or  by  the  admission  of 
the  jurisdiction  of  the  court,  to  waive  its  right  to  rely  upon  the  said 
law  as  a  ground  of  defense.  It  therefore  prays  that  it  also  be  per- 
mitted to  amend  its  answers,  so  that  they  will  qualify  the  appearance 
and  admission  of  jurisdiction  in  this  particular,"  and  "that  it  may  be 
permitted  to  prove  in  this  court  the  said  law  of  Great  Britain,  and 
for  such  other  relief  as  may  be  just." 

The  libelants  oppose  this  motion.  Rule  24  of  the  rules  in  admi- 
ralty prescribed  by  the  supreme  court  applies  to  and  covers  only 
amendments  of  informations  and  libels;  Eule  51  of  those  rules  ap- 
plies only  to  amending  a  libel.  By  rule  46  the  circuit  oourt  has 
power  in  cases  not  provided  for  to  regulate  its  practice  in  such  man- 
ner as  it  shall  deem  most  expedient  for  the  due  administration  of 
justice  in  suits  in  admiralty.  Bule  52  contemplates  that  there  shall 
be  a  "prayer  for  an  appeal"  in  the  district  oourt,  and  that  such  paper 
shall  form  a  part  of  the  record  to  be  transmitted  to  the  circuit  court 
on  appeal.  This  court  has  promulgated  rules  in  regard  to  appeals 
in  admiralty  as  follows : 

"Rule  8.  Every  appeal  to  the  circuit  court,  in  a  cause  of  admiralty  and 
maritime  jurisdiction,  shall  be  in  writing,  signed  by  the  party,  or  his  proctor, 
and  delivered  to  the  clerk  of  the  district  court  from  the  decree  of  which  the 
appeal  shall  be  made;  and  it  shall  be  returned  to  the  court,  with  the  nec- 
essary documents  and  proceedings,  within  twenty  days,  and  by  the  first  day 
of  the  next  term  after  the  delivery  thereof  to  the  clerk,  unless  a  longer  time 
is  allowed  by  tbe  judge. 

"Bule  4.  The  appeal  shall  briefly  state  the  prayers,  or  allegations,  of  the  par- 
ties to  the  suit,  in  the  district  court,  the  proceedings  in  that  court,  and  the 
decree,  with  the  time  of  rendering  the  same.  It  shall  also  state  whether  it 
is  intended,  on  the  appeal,  to  make  new  allegations,  to  pray  different  relief, 
or  to  seek  a  new  decision  on  the  facts,  and  the  appellants  shall  be  concluded 
in  this  behalf,  by  the  appeal  filed." 
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The  final  decrees  of  the  district  court  in  these  cases  were  filed  and 
entered  February  19, 1884.  On  the  twenty-ninth  of  February,  1884, 
a  notice  of  appeal  by  the  respondent  was  filed  in  the  district  court  in 
each  case.  On  the  sixth  of  May,  1884,  a  petition  of  appeal  in  each 
case  was  filed  in  the  district  court.  The  petition  complies  with  rule 
4  of  this  court,  and  says :  "and  on  the  said  appeal  it  intends  to  have 
the  said  cause  heard  anew  on  the  pleadings  and  proofs  in  the  district 
court,  and  other  proofs  to  be  introduced  in  the  said  circuit  court." 
The  petitions  of  appeal  do  not  state  that  the  appellants  intend  to 
make  new  allegations  in  this  court  on  the  appeals.  They  are,  there- 
fore, concluded  in  that  behalf  by  the  appeals  filed.  The  respondent, 
having  stated-  in  its  answer  that  it  had  duly  appeared  in  each  suit, 
cannot  be  permitted  now  to  state  that  it  made  a  qualified  appear- 
ance. It  does  not  appear  that  it  made  a  qualified  appearance,  or 
other  than  an  absolute  appearance.  The  respondent  having  admit- 
ted in  its  answers  the  jurisdiction  of  the  district  court,  cannot  be  per- 
mitted now  to  change  that  admission  to  a  qualified  admission.  The 
making  of  these  allegations  in  the  answers  was  not  influenced  by 
anything  but  the  facts  of  the  case  as  then  before  the  respondent. 
There  was  no  mistake  or  misapprehension  of  fact,  and  there  is  no 
suggestion  that  the  respondent  did  not  know  then  all  it  knows  now 
in  regard  to  the  facts  of  the  case.  The  allegations  that  the  steamer 
was  sailing  under  the  British  flag,  and  that  the  contracts  purported 
to  exempt  the  respondent  from  liability,  and  as  to  what  the  law  of 
Great  Britain  was,  are  allegations  of  facts  known  to  the  respondent 
when  the  answers  were  filed.  The  allegation  that  the  contracts  were 
subject  to  and  governed  by  the  law  of  Great  Britain,  as  an  allegation 
of  fact  or  law,  does  not  set  up  anything  newly  discovered;  and  if 
it  is  intended  to  set  up  a  new  defense  beyond  any  set  up  bef  pre,  it  is 
such  a  new  allegation  as  rule  4  of  this  coprt,  as  to  appeals,  was  in- 
tended to  cut  off,  unless  the  petition  of  appeal  should  state  an  inten- 
tion to  make  new  allegations  in  this  court.  That  rule  is  a  reasonable 
one,  and  is  calculated  to  promote  the  due  administration  of  justice 
in  suits  in  admiralty.   The  motion  is  denied. 
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The  State  op  Maine.    (Four  Cases.) 


(Dittriet  Court,  S.  D.  New  York.    December  31,  1884. 1 


1.  Seamen's  Wages — Advance  Wages — Act  of  June  26, 1884. 

The  act  of  June  26, 1884,  forbidding  advances  of  wages  to  seamen,  is  not  appli- 
cable to  the  shipment  of  seamen  in  foreign  ports. 

2.  Same — Making  Acts  op  Ship-Masters  in  Foreign  Jurisdiction  CramxAL. 

Though  congress  may  possibly  make  acts  done  by  American  ship-masters 
within  a  foreign  jurisdiction  criminal,  though  legal  by  the  laws  of  the  port 
where  the  acts  are  committed,  such  an  intention  is  not  to  be  presumed  from 
general  language  merely,  which  may  be  fully  satisfied  by  its  application  within 
the  jurisdiction  of  the  United  States,  but  should  only  be  inferred  from  specific 
indications  of  an  intention  to  include  acts  done  in  foreign  territory. 

3.  Same— Construction  op  Act  op  Congress. 

The  general  purposes  of  the  above  act,  as  well  as  some  of  its  specific  provis- 
ions and  its  necessary  results,  indicate  a  contrary  purpose  in  this  case. 

4.  Same — Vouchers — Witnesses  Discredited. 

A  master  in  Antwerp,  having  unsuccessfully  endeavored  to  procure  necessary 
seamen  without  an  advance  of  wages,  subsequently  shipped  several  seamen, 
agreeing  through  the  consular  office  to  pay  their  back  board  bills,  on  account 
of  their  wages,  by  their  consent,  and  upon  vouchers  signed  by  them ;  and  such 
bills  were  paid.  Upon  arrival  at  this  port  some  of  the  seamen  refused  to  allow 
the  deductions  under  the  above  act,  and  libeled  the  vessel,  and  also  denied  their 
own  vouchers.  Held,  their  testimony  being  discredited,  that  the  bills  paid 
were  valid  offsets  to  their  wages. 

In  Admiralty. 

Alexander  <6  Ash,  for  libelants. 
Henry  D.  Hotchkiss,  for  claimant. 

Brown,  J.  In  August,  1884,  the  American  ehip  State  of  Maine, 
being  at  anchor  at  Antwerp,  and  in  need  of  seamen  there,  shipped 
a  crew,  of  whom  the  libelants  were  a  part.  Before  doing  so  the  cap- 
tain in  vain  endeavored  to  procure  a  crew  without  making  any  ad- 
vances of  wages  or  paying  any  sailors1  bills  there.  He  was  subse- 
quently able  to  obtain  a  crew  only  upon  providing  for  the  payment  of 
certain  bills  for  board  that  were  claimed  to  be  due  from  the  men 
there.  The  men  were  shipped  under  the  supervision  of  the  Ameri- 
can consul  at  Antwerp,  and  the  bills  were  paid  by  the  captain  through 
him.  The  correctness  of  these  bills  in  each  case  was  certified  by  the 
signatures  of  the  seamen.  Upon  arrival  at  this  port  the  crew  left 
the  ship,  according  to  the  master's  statement,  without  being  dis- 
charged, and  before  she  was  fairly  made  fast.  In  rendering  his  ac- 
count to  the  shipping  commissioner  at  this  port  the  captain  charged 
against  the  various  members  of  the  crew  the  amount  of  the  bills* 
that  lie  had  paid  in  their  behalf,  the  vouchers  for  which  were  pro- 
duced, signed  by  the  men,  as  above  stated.  The  majority  of  the 
crew  accepted  the  balances  due  to  them.  Four  of  the  libelants  in- 
sisted on  their  full  wages  under  the  act  of  June  26, 1884,  and  in  their 
testimony  they  deny  that  the  bills  were  owed  by  them,  and  also  deny 
their  signatures  to  the  vouchers. 

The  most  important  question  presented  is  whether  the  act  of  June 
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26,  1884,  known  as  the  Dingley  bill,  applies  to  the  shipment  of  sea- 
men in  foreign  ports,  as  is  claimed  by  the  counsel  for  the  libelants. 
Section  10  of  that  act  provides — 

"That  it  shall  be,  and  is  hereby,  made  unlawful,  in  any  case,  to  pay  any  sea- 
man wages  before  leaving  the  port  at  which  such  seaman  maybe  engaged,  in 
advance  of  the  time  when  he  has  actually  earned  the  same,  or  to  pay  such  ad- 
vance wages  to  any  other  person,  or  to  pay  any  person,  other  than  an  officer  au- 
thorized by  act  of  congress  to  collect  fees,  for  such  service,  any  remuneration 
for  the  shipment  of  seamen.  Any  person  paying  such  advance  wages,  or  such 
remuneration,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  punished  by  a  fine  of  not  less  than  four  times  the  amount  of  the 
wages  so  advanced  or  remuneration  so  paid,  and  may  be  also  imprisoned  for 
a  period  not  exceeding  six  months,  at  the  discretion  of  the  court.  The  pay- 
ment ol  such  advance  wages  or  remuneration  shall  in  no  case,  except  as 
herein  provided,  absolve  the  vessel,  or  the  master  or  owner  thereof,  from  full 
payment  of  wages  after  the  same  shall  have  been  actually  earned,  and  shall 
be  no  defense  to  a  Jibel,  suit,  or  action  for  the  recovery  of  such  wages:  pro- 
vided, that  this  section  shall  not  apply  to  whaling  vessels:  and  provided  fur- 
ther, that  it  shall  be  lawful  for  any  seaman  to  stipulate  in  his  shipping  agree- 
ment for  an  allotment  of  any  portion  of  the  wages  which  he  may  earn  to  his 
wife,  mother,  or  other  relative,  but  to  no  other  person  or  corporation.  And 
any  person  who  shall  falsely  claim  such  relationship  to  any  seaman,  in  order 
to  obtain  wages  so  allotted",  shall,  for  every  such  offense,  be  punishable  by  a 
fine  of  not  exceeding  five  hundred  dollars,  or  imprisonment  not  exceeding 
six  months,  at  the  discretion  of  the  court.  This  section  shall  apply  as  well 
to  foreign  vessels  as  to  vessels  of  the  United  States,  and  any  foreign  vessel, 
the  master,  owner,  consignee,  or  agent  of  which  has  violated  this  section,  or 
induced  or  connived  at  its  violation,  shall  be  refused  a  clearance  from  any 
port  of  the  United  States. " 

The  language  of  this  section  is  doubtless  broad  enough  to  embrace 
the  shipment  of  seamen  in  foreign  ports,  as  well  as  in  ports  of  the 
United  States;  but  statutes  must  be  interpreted  and  applied  accord- 
ing to  their  intention.  The  act,  it  will  be  perceived,  is  penal,  as  well 
as  remedial.  Whatever  the  act  prohibits  may,  if  committed',  be  pun- 
ished by  six  months'  imprisonment.  There  seem  to  me  to  be  control- 
ling reasons  why  the  shipment  of  seamen  in  foreign  ports  cannot  be 
considered  as  within  the  intention,  and  hence  not  within  the  proper 
construction,  of  this  act. 

1.  Statutes  have  no  extraterritorial  force.  The  shipment  of  sea- 
men in  a  foreign  port,  and  the  payment  either  of  advance  wages  or  of 
bills  previously  incurred,  as  in  this  case,  as  an  advance  of  wages,  are 
acts  done  and  completed  wholly  upon  foreign  soil;  and  therefore  wholly 
beyond  the  jurisdiction  of  this  country.  If  American  vessels  be  treated 
as  a  part  of  the  territory  of  the  United  States,  and  within  its  jurisdic- 
tion, though  in  foreign  ports,  still,  acts  like  the  present,  that  are  not 
done  upon  shipboard,  but,  as  I  have  said,  are  completed  upon  land 
prior  to  the  seamen's  coming  aboard,  and  as  a  means  of  procuring  them 
to  do  so,  would  not  be  done  within  the  territorial  jurisdiction  of  this 
country.  Every  presumption  is  against  the  supposition  that  congress 
had  any  intention  to  legislate  in  reference  to  acts  done  and  completed 
wholly  beyond  its  jurisdiction.    And  while  congress  might,  perhaps, 
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anbject  the  masters  of  American  vessels,  upon  their  return  to  this 
country,  to  punishment  for  acts  done  upon  foreign  soil,  though  such 
acts  were  lawful  there,  still,  such  an  intention  would  not  be  presumed. 
Nor  is  such  an  intention  sufficiently  indicated  by  mere  general  lan- 
guage, that  can  be  fully  satisfied  by  its  application  to  all  such  acta 
committed  within  the  territorial  jurisdiction  of  the  United  States. 
The  intention  to  include  acts  done  on  foreign  territory  would  only  be 
inferred  from  some  specific  provisions,  showing  an  indisputable  in- 
tention to  make  the  statute  applicable  to  acts  committed  beyond  our 
territorial  jurisdiction.  The  provisions  of  this  statute  are  not  of  that 
specific  character. 

2.  The  general  purpose  of  this  act  is  indicated  by  its  title.  Its 
various  provisions,  as  well  as  the  well-known  circumstances  which  led 
to  its  passage,  show  that  it  was  passed  in  order  to  correct  certain 
practices  and  to  reform  certain  abuses  to  which  seamen  were  subject 
in  the  ports  of  this  country.  It  is  scarcely  credible  that  in  passing 
this  act  congress  intended  to  undertake  to  correct  similar  evils  in  all 
parts  of  the  world,  if  they  everywhere  exist.  It  had  in  view  the  re- 
forms which  were  deemed  necessary  in  our  own  ports,  over  which  it 
had  control;  and  there,  presumably, its  intention  ends. 

3.  Having  no  power  to  carry  out  any  such  reforms  in  foreign  ter- 
ritory, it  is,  again,  scarcely  credible  that  congress  intended  by  this  sec- 
tion to  place  American  ships  at  a  great  disadvantage  as  compared 
with  other  ships  in  foreign  ports,  by  preventing  their  obtaining  seamen 
upon  the  same  terms  available  to  foreign  vessels.  This  section,  if  ap- 
plied to  our  vessels  in  foreign  ports,  would  be  wholly  futile  as  regards 
the  correction  of  any  similar  abuses  there;  and  it  would  have  no 
other  practical  effect  than  to  cripple  and  disable  our  own  shipping  in 
foreign  ports.  This  is  a  result  clearly  foreign  to  the  purposes  of  this 
act.  "All  laws,"  say  the  supreme  court  in  U.  S.  v.  Kirby,  7  Wall.  486, 
"should  receive  a  sensible  construction.  General  terms  should  be  so 
limited  in  their  application  as  not  to  lead  to  injustice,  oppression,  or 
an  absurd  consequence.  It  will  always,  therefore,  be  presumed  that 
the  legislature  intended  exceptions  to  its  language  which  would  avoid 
results  of  this  character.  The  reason  of  the  law  in  such  oases  should 
prevail  over  its  letter."  Carlisle  v.  U.  S.  16  Wall.  153. 

4.  The  final  clause  of  section  10,  which  declares  that  "this  section 
shall  apply  as  well  to  foreign  vessels  as  to  vessels  of  the  United  States," 
and  that  in  case  of  violation  a  clearance  shall  be  refused  them,  fur- 
nishes a  specific  indication  that  congress  did  not  in  this  section  refer 
to  the  shipment  of  seamen  in  foreign  ports,  but  had  in  view  acts  done 
in  this  country  alone.  For  it  is  manifest  that,  as  against  foreign 
vessels  in  foreign  ports,  not  only  would  this  whole  section  be  mere 
brutum  fxdmen,  but  the  specific  provision  just  referred  to  would  be 
wholly  inapplicable.  Its  only  possible  legal  application  to  foreign 
vessels  would  be  as  regards  their  acts  while  within  the  ports  of  this 
country.    And  as  the  intent  of  the  section  is  clear  to  make  no  dis- 
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crimination  between  foreign  vessels  and  domestic  vessels,  and  as  the 
section  as  to  foreign  vessels  cannot  possibly  be  applied  as  regards 
their  aots  done  in  foreign  ports,  it  follows  that  the  whole  -section  must 
be  deemed  intended  to  apply  to  the  ports  of  this  country  only. 

For  these  reasons  I  must  consider  the  act  in  question  inapplicable 
to  the  present  case.  I  am  obliged  to  discredit  the  testimony  of  the 
seamen  in  this  case,  who  deny  their  signatures  to  the  vouchers  and 
testify  that  they  did  not  owe  the  debts  stated.  The  handwriting  of 
each  is  peouliar,  and  corresponds  so  entirely  with  their  signatures  to 
the  depositions;  and  their  testimony  in  regard  to  some  other  circum- 
stances is  discredited  to  such  an  extent,  that  I  am  obliged  to  consider 
their  testimony  as  unworthy  of  belief.  The  circumstances  of  their 
attesting  these  bills,  and  the  delivery  of  the  Vouchers  to  the  consular 
agent,  satisfy  me  that  these  bills  were  paid  by  their  procurement  and 
assent,  and  should  stand  charged  against  them.  The  seamen  will  be 
allowed,  therefore,  only  the  amounts  due  to  them  according  to  the 
master's  account,  deducting  these  advances.  As  these  amounts  were 
offered  to  them  before  suit  and  were  refused,  no  costs  will  be  allowed. 


L  Collision — Steamer  and  Sailing  Vessel — Change  of  Coubbe— Rule  23— 

Sailing  Vessel  in  Fault — Off  Course. 

Where  a  sloop  was  beating  up  the  Bast  river  past  Black  well's  island,  and  the 
steamer  R.,  coming  down,  undertook  to  keep  out  of  the  way  by  passing  very 
near  the  westerly  shore,  leaving  abundance  of  room  for  the  maneuvers  of  the 
sloop,  and  the  sloop,  when  upon  her  starboard  tack,  ran  into  the  steamer,  be- 
ing, at  the  time,  at  least  from  three  to  five  points  off  her  course,  which  was  by 
the  wind,  held,  that  the  sloop  was  wholly  to  blame  for  the  collision,  for  either 
intentionally  changing  her  course  by  paying  off  in  the  direction  of  the  steamer, 
or  for  negligently  allowing  the  sloop  to  pay  off  much  in  excess  of  what  was 
necessary  in  tacking,  and  that  this  fault  was  the  direct  cause  of  the  collision. 
1  Same— State  Statute. 

The  state  statute  requiring  steamers  to  keep  In  the  middle  of  the  East  river 
•  docs  not  apply  above  the  southerly  end  of  Blackwell's  island.  The  course  of 
the  steamer  close  to  the  westerly  shore  held  prudent  and  justifiable. 

In  Admiralty. 

Hyland  &  Zabritkie,  for  McKillop. 

Butler,  SHllman  d  Hubbard  and  W.  Mynderse,  for  Smith  and  the 
Bosedale. 

Bbown,  J.    On  the  thirteenth  of  April,  1883,  as  the  steamer  Bose- 
dale was  coming  down  the  East  river,  abreast  of  Blackwell's  island, 
at  the  rate  of  from  16  to  18  miles  an  hour,  the  sloop  Alida  was  seen 
v.22p,no.l2— 47 
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beating  up  with  a  strong  flood-tide,  the  wind  being  about  N.  E.  The 
course  of  the  river  there  is  about  N.  N.  E.,  and  the  channel  only  from 
600  to  800  feet  wide.  When  in  the  vicinity  of  Seventieth  street,  the 
sloop,  being  then  upon  her  starboard  tack,  and  heading  towards  the 
New  York  shore,  struck  the  steamer  on  her  port  wheel-house,  causing 
some  damage  to  both  vessels,  for  which  these  cross-libels  were  filed. 
The  sloop,  when  first  seen  from  the  Bosedale,  was  heading  towards 
the  New  York  shore.  Shortly  afterwards,  she  taoked  and  headed  to- 
wards the  Blackwell's  island  shore,  when  the  Bosedale,  according  to 
her  own  testimony,  ported  and  went  as  near  to  the  New  York  shore 
as  possible,  shaping  her  course  within  less  than  100  feet  of  the  shore; 
and,  according  to  her  witnesses,  she  kept  within  that  distance  of  the 
west  shore,  expecting  thereby  to  keep  out  of  the  way  of  the  sloop. 
After  reaching  near  the  Blackwell's  island  shore  the  sloop  again  tacked 
towards  the  New  York  shore,  and  ran  upon  the  steamer,  as  above 
stated. 

The  sloop's  witnesses  say  that  the  place  of  collision  was  not  more 
than  one-third  of  the  distance  across  from  Blackwell's  island.  A  dis- 
interested witness,  who  was  in  the  pilot-house  of  the  steamer,  con- 
firms the  steamer's  testimony ;  and  I  must  hold  that  the  steamer,  at 
the  time  of  collision,  was  near  to  the  western  shore.  They  state, 
also,  that  the  sloop,  at  the  time  of  the  collision,  was  heading  a  little 

,  down  river;  while  the  sloop's  witnesses  say  that  she  was  heading 
about  directly  across  the  river.  There  was  a  good  sailing  breeze,  and 
the  sloop  was  going  at  the  rate  of  at  least  four  knots.  She  could 
easily  sail  within  from  five  to  six  points  of  the  wind.  Her  witnesses 
say  that  in  coming  about,  the  sloop  is  liable  to  pay  off  from  one  to 
two  points  from  her  true  course.  Admitting  this,  it  does  not  explain 
why  the  sloop  should  have  been  suffered  to  head  directly  across  the 
river,  as  her  own  witnesses  admit,  or  somewhat  down  river,  as  the 
steamer's  witnesses  assert.  This  was  at  least  from  three  to  five 
points  off  from  her  course,  and  much  in  excess  of  her  liability  to  pay 
off  in  tacking.    Besides,  as  the  collision  was  on  the  western  side  of 

.  the  river,  the  sloop,  if  properly  handled,  would  have  picked  up  and 
reached  her  true  course  some  time  before  coming  to  the  place  of  col- 
lision. I  cannot  find  any  explanation  of  the  course  and  heading  of 
the  sloop  prior  to  the  collision  compatible  with  ordinary  care  or  skill 
in  navigation  on  her  part.  Had  she  kept  her  proper  course  on  her 
starboard  tack,  as  required  by  rule  23,  no  collision  would  have  hap- 
pened. The  captain  of  the  steamer  supposed  the  sloop  would  go 
astern ;  she  would  have  done  so  had  she  been  kept  up  to  the  wind  on 
her  proper  course,  as  she  might  and  ought  to  have  kept,  and  as  the 
steamer  had  a  right  to  suppose  she  would  be  kept.  The  statutory 
rule  that  requires  steamers  to  keep  in  the  middle  of  the  East  river 
applies  only  "between  the  Battery  *  *  *  and  Blackwell's  island." 
4  Edm.  St.  60.  In  going  very  near  t«  the  west  shore,  the  steamer 
violated  no  rule  or  regulation  of  navigation,  and  I  am  inclined  to 


THE  THOMAS  P.  WAT. 


739 


think  adopted,  as  she  claims  she  did  adopt,  the  most  prudent  coarse. 
She  left  plenty  of  room  for  the  sloop,  and  had  a  right  to  assume 
that  the  latter  would  keep  her  proper  course  in  beating.  As  the 
sloop's  failure  to  do  so  was  the  real  cause  of  the  collision,  and  no 
definite  fault  contributing  to  the  collision  appears  on  the  part  of  the 
steamer,  I  am  constrained  to  dismiss  the  libel  with  costs  in  the  first 
case,  and  to  decree  for  the  libelants  with  costs  in  the  second. 


CoiJiiBiOK— Rule  23— Change  of  Course— Departure  Immaterial. 

Where  a  steamer  rau  into  a  yacht  sailing  on  the  wind,  the  steamer  having 
first  proposed  to  go  astern  of  the  yacht,  but  afterwards  changed  and  undertook 
to  go  ahead  of  her,  alleging  that  the  yacht  changed  her  course  by  luffing,  and 
the  libel  also  stating  that  the  yacht  did  what  she  could  to  keep  out  of  the  way, 
held,  upon  the  facts,  that  the  yacht  did  not  luff,  but  paid  off;  that  though  this 
was  a  departure  by  the  yacht  from  rule  23,  requiring  her  in  such  a  case  to  keep 
her  course,  yet  such  departure  was,  in  this  case,  immaterial,  because  it  did  not 
contribute  to  the  collision,  but  tended  to  avert  it,  and  that  the  steamer  was 
wholly  in  fault,  through  lack  of  promptness  in  taking  measures  to  keep  out  of 
the  way. 

In  Admiralty.  * 

Howard  A.  Sperry  and  J.  A.  Hyland,  for  libelant. 

Butler,  Stillman  &  Hubbard  and  W.  Mynderse,  for  claimants. 

Brown,  J.  On  the  eleventh  of  September,  1883,  as  the  yacht  Ariel 
was  beating  up  the  Kills  off  West  New  Brighton,  Staten  island,  she 
came  in  collision  with  the  steam-boat  Thomas  P.  Way,  bound  down, 
on  her  way  from  New  York  to  Newark.  The  Kills  at  this  point  is 
about  one-third  of  a  mile  wide.  The  collision  was  about  200  feet 
from  the  Jersey  shore.  The  port  bow  of  the  Way  struck  the  star- 
board bow  of  the  yacht,  carrying  her  along  under  her  guards  for 
some  little  distance,  when,  by  backing,  the  steamer  cleared  and  passed 
astern.  The  Way  was  going  down  the  middle  of  the  Kills  at  the 
rate  of  about  12  miles  an  hour.  The  yacht,  having  previously  neared 
the  Staten  island  shore,  was  seen  to  tack,  come  about,  and  make 
nearly  across  the  Kills  towards  the  Jersey  shore.  When  about  600 
to  700  feet  distant  from  the  Way,  the  latter,  without  changing  her 
wheel,  slowed  down  in  order  to  pass  under  the  stem  of  the  yacht, 
which  was  then  on  the  steamer's  port  bow.  The  captain  of  the 
steamer  testifies  that  after  this  slowing,  and  while  the  Ariel  was  still 
upon  his  port  bow,  and  when  about  500  or  600  feet  off,  she  came  up 
into  the  wind,  apparently  designing  to  tack  again  towards  the  Staten 
island  shore;  and  that  he  thereupon  ported  his  wheel,  and  started  up 
full  speed  in  order  to  pass  ahead  of  the  yacht,  but  that  soon  after- 
wards, when  the  yacht  was  about  400  feet  away,  she  paid  off  again, 
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wnen  he  immediately  stopped  and  reversed  his  engines,  hut  too  late 
to  avoid  contact  with  the  yacht,  though  the  steamer  at  the  collision 
had  nearly  stopped  her  forward  coarse. 

I  have  no  doubt,  upon  the  evidence,  that  the  yacht  did  not  "keep 
her  course"  upon  her  starboard  tack,  as  required  by  the  letter  of  rule 
23,  when  the  Way  was  nearly  approaching  her.  The  only  change, 
however,  which  the  evidence,  aside  from  the  captain's  testimony, 
supports,  is  the  change  made  by  paying  off  more  to  the  westward. 
This  change  could  not  have  possibly  contributed  to  the  collision  in  this 
case,  and  hence  is  immaterial.  Waring  v.  Clarke,  5  How.  465;  The 
E.  A.  Packer,  20  Fed.  Rep.  327;  Cayzer  v.  Carbon  Co.  9  App.  Cas.  873. 
It  tended,  in  fact,  to  postpone  the  collision,  and  gave  to  the  Way  more 
time  for  stopping.  The  yacht  being  in  full  view,  and  the  channel 
unobstructed,  the  responsibility  for  the  collision  must  rest  wholly 
upon  the  steamer,  under  rule  20,  unless  some  violation  of  the  rules 
by  the  yacht  tended  to  mislead  the  steamer  and  to  thwart  her  efforts 
to  avoid  the  collision.  The  yacht's  paying  off  could  not  in  this  case 
have  done  either.  That  is  not  the  change  alleged  or  complained  of 
by  the  steamer.  She  insists,  and  her  defense  must  rest  wholly  upon 
this  claim,  that  the  Ariel  luffed,  and.  thereby  gave  the  captain  of  the 
Way  reasonable  ground  to  suppose  that  she  intended  to  come  about 
again  before  reaching  the  line  of  his  course,  and  that  she  thereby  in- 
duced the  steamer  to  change  her  maneuver,  and  to  endeavor  to  pass 
ahead  of  her  instead  of  passing  astern,  as  at  first  intended.  No  wit- 
ness, however,  confirms  the  captain's  testimony  in  this  respect.  Sev- 
eral testify  positively  that  there  was  no  luffing,  no  attempt  to  tack, 
and  no  change  of  course  in  that  direction.  The  original  libel,  it  is 
true,  states  that  the  sloop  did  "what  she  could  to  keep  out  of  the 
way."  This,  however,  is  consistent  with  the  testimony  on  her  part, 
afterwards  given,  that  these  efforts  were  all  made  in  keeping  off,  and 
not  by  luffing.  While  the  change  of  maneuver  adopted  by  the  master 
when  near  to  the  yacht  would  be  a  circumstance  entitled  to  a  good  deal 
of  weight,  as  showing  that  there  was  probably  some  change  in  the 
sailing  vessel's  course  that  led  to  the  other's  change  of  maneuver, 
provided  the  change  by  the  sailing  vessel  were  corroborated  by  other 
testimony  or  other  circumstances,  still  I  cannot  deem  it  sufficient, 
when  opposed  to  so  many  witnesses  testifying  to  the  fact  that  the 
Ariel  made  no  luff,  and  when  not  sustained  by  any  other  evidence 
than  that  of  the  master  himself.  I  think  the  collision  must,  there- 
fore, be  set  down  to  want  of  promptness  on  the  part  of  the  steamer 
in  slowing,  and  in  shaping  her  course  to  go  astern  of  the  yacht,  or  to 
some  miscalculation  by  the  captain  of  the  steamer  as  to  the  yacht's 
speed.  And  this  view  is,  I  think,  to  some  extent  confirmed  by  the 
considerable  distance,  viz.,  some  400  or  500  feet,  over  which  the 
steamer  followed  the  yacht  out  of  the  line  of  her  own  coarse,  so  as  to 
come  within  some  200  feet  of  the  New  Jersey  shore.  Decree  for  the 
libelants,  with  costs,  with  reference  to  ascertain  the  damages. 
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Schuyler  v.  Same. 


[Dittrict  Court,  S.  D.  New  York.   December  20, 1884.) 


1.  WHABVK8  AND  BLIPS — NEGLIGENCE. 

Persons  in  possession  of  a  wharf  and  collecting  wharfage  are  answerable  to 
vessels,  coming  there  in  the  usual  course  of  traffic,  for  damages  arising  from  ob- 
structions or  defects  in  the  wharf  that  are  known  or  ought  to  be  known  to  the 

lessees. 

2.  Same — Damage — Jurisdiction. 

Where  bolts  projected  from  the  wharf,  in  consequence  of  th  0  timbers  which 
they  had  beld  in  place  getting  torn  away,  and  the  wharf  was  left  without 
proper  repair,  and  injuries  to  the  libelants'  boats  were  caused  by  the  project- 
ing bolts,  held,  that  the  damage  arose  from  negligence  that  constituted  a  mari- 
time tort,  of  which  the  admiralty  has  jurisdiction,  and  for  which  the  respond- 
ents, as  lessees,  were  liable. 

3.  Same— Tort,  when  Maritime. 

A  tort  is  maritime  where  the  injury  is  received  upon  a  vessel  afloat,  though 
the  negligence  originated  on  land. 

4.  Bame— Duty  to  Repair  Wharf— Lessor  and  Lessee. 

Though  the  lessor  be  bound  to  repair,  the  lessee  in  possession  is  answeraoie 
to  the  vessel  from  which  he  collects  wharfage  for  injury  caused  by  the  wharfs 
being  negligently  left  out  of  repair. 

In  Admiralty. 

Beebe  d  Wilcox,  for  libelants. 

W.  Howard  Wait,  for  respondents. 

Brown,  J.  -  The  libels  in  the  above  eases  were  filed  to  recover  for 
damages  sustained  under  similar  circumstances,  in  March,  1882,  by 
the  canal-boats  Vision  and  Mimose,  while  moored  along  the  south- 
erly side  of  the  pier  at  the  foot  of  Bethune  street.  The  pier  was  some- 
what out  of  repair.  Some  piles  or  fenders  had  been  torn  away,  and 
the  bolts  which  had  secured  them  were  left  exposed  and  projecting 
outward  beyond  the  side  of  the  pier.  The  bolts  were  under  water, 
except  when  the  tide  was  low.  The  evidence  satisfies  me  that  both 
the  canal-boats  were  injured  by  mooring  along-side  these  concealed 
bolts  without  notice  of  the  obstructions,  or  of  the  danger  from  them. 
The  wharf  was  owned  by  the  city  of  New  York.  The  lease  of  it  for 
three  years  had  been  put  up  at  auotion  the  year  previous,  and  had 
been  bid  off  by  the  respondents.  The  terms  of  the  proposed  lease 
gave  the  respondents  the  right  to  collect  all  wharfage  that  might  be 
obtained  from  the  pier,  in  consideration  of  a  certain  annual  sum  to 
be  paid  to  the  city  as  rent  for  the  use  of  the  dock ;  and  the  city  was 
bound  to  keep  it  in  repair.  No  formal  lease  was  executed,  but  the 
respondents  went  into  possession,  collected  the  wharfage,  and  paid 
to  the  city  the  rent  agreed  upon  in  the  terms  of  sale.  Under  these 
circumstances  I  must  hold  the  respondents  answerable  for  any  dam- 
ages sustained  by  vessels  coming  to  the  wharf  in  the  usual  course  of 
traffic,  arising  from  obstructions  or  defects  in  or  about  the  wharf  or  slip, 
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that  were  known,  or  onght  to  have  been  known,  to  the  respondents, 
upon  the  grounds  stated  in  the  recent  case  in  this  court  of  Onderdonk 
v.  Smith,  21  Fed.  Rep.  588. 

The  respondents  were  virtually  lessees;  they  were  in  possession; 
and  this  dangerous  projection  was  of  a  kind  that  they  were  bonnd  to 
take  notice  of  and  to  remedy  at  once,  without  waiting  for  the  eity  to 
do  the  repairs,  as  it  was  doubtless  bound  to  do.  Had  the  obstruction 
been  a  concealed  one,  not  previously  known,  the  question  would  have 
arisen  how  far  reasonable  prior  notice  of  it  would  have  been  a  condi- 
tion of  the  respondents'  liability.  That  question  does  not  arise  here. 
The  projecting  bolts  arose  from  the  want  of  ordinary  care  and  neces- 
sary repair  of  the  pier ;  defects  that  were  obvious  to  inspection  and 
were  known,  or  ought  to  have  been  known,  to  the  respondents,  or  to 
their  agents  in  charge  of  the  dock.  To  suffer  the  wharf  to  remain  in 
this  dangerous  condition  without  notice  to  vessels  resorting  to  it  in 
the  ordinary  course  of  business,  and  in  effect  upon  the  respondents' 
invitation,  is  negligence,  and  a  breach  of  duty  owed  to  such  vessels. 
For  the  damages  caused  by  such  obstructions  the  respondents,  as  be- 
tween them  and  vessels  thus  coming  to  the  wharf,  are  bound  to'pay, 
unless  reasonable  warning  and  notice  of  the  danger  be  given.  The 
duty  of  the  city  to  repair  did  not  absolve  the  respondents  from  their 
duty  to  the  vessels  either  to  repair  or  to  give  notice  of  danger. 

Counsel  for  the  respondents  has  submitted  an  elaborate  argument 
against  the  jurisdiction  of  the  district  court  in  this  case,  on  the  ground 
that  the  tort  is  not  a  maritime  one,  since  the  bolts  that  did  the  in- 
jury were  attached  to  the  pier,  and  belonged  to  the  land*  and  not  to  the 
water.  Among  the  cases  cited  are  the  well-known  cases  supporting 
the  counter-proposition  that  injuries  done  by  vessels  to  wharves,  or 
objects  upon  wharves,  bridges,  etc.,  are  not  maritime  torts,  and  hence 
not  within  the  jurisdiction  of  the  district  court.  The  Plymouth,  3 
Wall.  20;  The  Neil  Cochran,  1  Brown,  Adm.  162;  The  Ottawa,  Id. 
356;  The  Maud  Webster,  8  Ben.  547.  Without  entering  at  length 
into  a  discussion  of  these  and  other  cases  cited,  which  I  have  care- 
fully examined,  I  need  only  say  that  they  do  not  seem  to  me  to  sus- 
tain the  contention  of  the  respondents ;  but,  on  the  other  hand,  to  be 
entirely  consistent  with  and  to  recognize  the  jurisdiction  of  this  court 
over  torts  like  the  present,  and  that  upon  two  distinct  grounds :  First, 
that  the  bolts  which  caused  the  injuries  were  an  obstruction  to  navi- 
gation; and,  second,  because  the  damage  done  was  inflicted  upon  a 
vessel  afloat,  and  because  the  place  where  the  injury  is  consummated 
and  the  damage  actually  received  is  regarded  as  the  locus  of  the 
tort.    In  the  case  of  the  Maud  Webster,  supra,  Blatchford,  J.,  says, 


"If  Howell  had  been  held  to  be  In  fault  for  negligently,  causing  an  obstruc- 
tion to  navigation,  this  court  could  have  made  a  decree  against  him  in  the 
suit  brought  by  the  owner  of  the  schooner.  It  could  have  exercised  juris- 
diction over  a  case  of  such  negligence,  because  the  damage  sustained  by  the 
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schooner  would  have  been  sustained  on  the  water,  In  the  coarse  of  her  navi- 
gation, through  an  obstruction  to  navigation,  although  the  thing  which 
formed  the  obstruction  which  injured  the  schooner  was  affixed  to  a  part  of 
the  earth,  and  was  not  afloat.  Philadelphia,  W.  &  B.  R.  Co.  v.  Philadelphia 
&  Havre  de  Grave  Steam  Tow-boat  Co.  23  How.  209;  Packet  Co.  v.  Atlee,  2 
Dill.  479;  Atlee  v.  Packet  Co.  21  Wall.  389.  But  where,  although  the  origin 
of  the  wrong  is  on  the  water,  the  consummation  and  substance  of  the  injury 
are  on  the  land,  the  admiralty  has  no  jurisdiction.  In  this  case,  the  schooner 
which  did  the  injury  to  Howell's  property  was  on  the  water, — was  afloat  and 
engaged  in  navigation;  but  Howell's  property  was  a  part  of  the  soil  of  the 
earth,  or  was  affixed  to  it,  and  was  wholly  on  land.  In  a  case  of  tort  there 
can  be  no  jurisdiction  in  the  admiralty  unless  the  substantial  cause  of  action 
arising  out  of  the  wrong  was  complete  upon  navigable  walers." 

In  all  the  above  cases  the  decision  is  made  to  turn,  not  upon  the 
place  where  the  negligence  as  the  cause  of  the  damage  originates, 
but  upon  the  place  where  the  injury  is  received  and  consummated. 
It  must  appear  that  the  damage,  as  the  substantial  cause  of  action 
arising  out  of  the  negligence,  "is  complete  within  the  locality  upon 
which  the  jurisdiction  depends,  namely,  upon  the  high  seas  or  nav- 
igable waters."  The  Plymouth,  3  Wall.  36.  The  canal-boats,  in  this 
case,  were  moored  along-side  the  wharf  for  the  purpose  of  discharging 
their  cargoes,  a  work  which  is  maritime  and  one  of  the  ne^ssary  in- 
cidents of  navigation,  and  the  vessels  were  afloat  upon  navigable 
waters.  The  whole  damage  and  injury  were  received  by  them  in  this 
situation ;  the  locus  of  the  damage  was  upon  navigable  waters.  That 
was,  therefore,  the  locus  of  the  tort;  and  as  that  tort  was  upon  the 
water,  it  was  within  the  admiralty  jurisdiction,  and  the  libelants  are, 
accordingly,  entitled  to  decrees,  with  costs. 


1.  Salvaob— Distribution — Release. 

Where  a  claim  of  salvage  has  been  settled  amicably,  and  the  moneys  distrib- 
uted among  the  owners,  captain,  and  crew,  and  a  release  under  seal  executed 
by  the  seamen  for  their  various  shares,  a  libel  filed  four  years  afterwards  by 
some  of  the  crew  to  obtain  a  larger  sum  will  not  be  sustained,  in  the  absence  of 
any  actual  or  constructive  fraud,  or  of  any  grossly  wrong  or  unfair  distribu- 
tion. 

2.  Same — Deviation  of  Salving  Vessel — Increase  of  Risk. 

The  increase  of  the  owners'  risk  through  the  deviation  of  the  vessel,  having 
a  large  and  valuable  cargo,  in  order  to  effect  a  salvage  service,  is  an  important 
element  in  (he  apportionment.  In  this  case,  that  risk  being  large,  and  the  sal- 
vage service  being  of  a  very  low  order  of  merit,  the  allowance  of  two-thirds  to 
the  vessel  held  not  unreasonable. 
8.  Same— Distribution  Sustained  in  Part. 

The  libelants  being  at  the  time  of  settlement  fully  informed  of  the  mode  of 
distribution  of  $5,000  among  the  master  and  crew,  and  not  in  the  libel  com- 
plaining in  respect  to  that  part  of  the  salvage  distribution,  held,  that  that  part 
of  the  distribution  would  notjbc  considered  or  disturbed. 


Markham  and  another  v.  Simpson,  Jr.,  and  another. 


(District  Court,  S.  D.  New  York.   December  11, 1884.) 
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In  Admiralty. 

Geo.  W.  Carr,  for  libelants. 

James  K.  Hill,  Wing  &  Shoudy,  and  H.  Ptftnam,  for  respondents. 

Brown,  J.  v  This  action  was  brought  by  two  of  the  erew  of  the 
brig  Redowa  to  recover  an  additional  sum  for  their  share  of  salvage 
moneys  that  had  been  previously  received  and  distributed  by  the  de- 
fendants, for  the  rescue  of  the  bark  John  E.  Chatfe.  About  4  p.  m. 
of  June  13,  1878,  the  Redowa,  being  on  a  voyage  from  New  Orleans 
to  Fall  River,  when  off  Fernandina,  fell  in  with  the  bark  John  E. 
Chase,  which  was  derelict  and  abandoned.  The  first  mate  and  two 
seamen,  including  one  of  the  libelants,  was  sent  off  by  the  captain  of 
the  Redowa,  in  a  small  boat,  to  examine  the  derelict  vessel.  Before 
dusk  they  returned,  and  reported  her  salvable.  The  Redowa  lay  by 
until  the  next  morning,  when  the  mate  and  two  others  of  the  crew 
were  sent  aboard,  and  she  was  navigated  under  sail  into  Tybee  roads, 
which  she  reached  on  the  seventeenth  of  June.  The  Redowa  kept 
her  company,  sending  her  provisions  by  a  small  boat  daily.  At  Ty- 
bee roads  the  captain  remained  to  take  charge  of  the  Chase,  and  to 
enforce  the  claims  for  salvage ;  while  the  Redowa,  in  charge  of  the 
mate,  completed  her  voyage  to  Fall  River,  which  she  reached  in  safety 
on  June  26th.  On  the  following  day  powers  of  attorney  were  given 
to  the  defendants,  by  all  the  members  of  the  crew,  to  settle  the  claims 
for  salvage.  By  the  second  of  July  f allowing  an  amicable  settlement 
was  effected  in  New  York  with  the  owners  of  the  vessel,  and  with  the 
underwriters  of  the  cargo,  by  an  allowance  of  3P  per  cent,  of  their 
value  for  the  salvage  services.  The  Chase  was  valued  at  $12,500, 
and  her  cargo  at  $45,000.  The  gross  amount  of  salvage  thus  re- 
ceived was  somewhat  above  $18,000,  and,  deducting  actual  expenses, 
netted  about  $15,000.  Two-thirds  of  this  was  paid  to  the  owners 
of  the  Redowa,  and  one-third  to  the  captain  and  crew.  The  two 
libelants  received  $100  each,  and  gave  a  receipt  in  settlement,  and 
a  release  in  full.  They  were  informed  of  the  amount  distributed 
among  the  crew,  and  do  not  seek  now  to  disturb  the  distribution  among 
them.  They  allege  in  their  libel  that  they  were  not  informed  of  the 
whole  amount  of  the  salvage  recovered,  nor  of  the  amount  paid,  or 
proposed  to  be  paid,  to  the  owners  of  the  vessel ;  and  they  so  testify. 
No  fraud  is  alleged  in  the  libel,  or  sustained  by  the  proof.  The  re- 
spondents testify,  in  general,  that  the  whole  matter  was  explained  to 
all  the  memberB  of  the  crew,  but  can  give  no  particulars.  The  libel- 
ants do  not  testify  that  any  inaccurate  statement  was  made  to  them, 
or  that  any  inquiries  made  on  their  part  were  not  properly  answered. 
The  libel  was  not  filed  until  July  27, 1882,  some  four  years  after  the 
distribution  and  releases.  After  this  lapse  of  time  little  reliance  can 
be  placed  on  the  testimony  as  to  the  particular  details  of  conversations 
so  long  ago.  It  is  sufficient  to  say  that  nothing  approaching  actual 
or  constructive  fraud  is  either  proved  or  suggested.  Upon  such  facts, 
and  after  so  long  delay,  the  court,  even  ill  the  case  of  seamen,  wouW 
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not  disregard  such  a  settlement  and  general  release,  unless  it  clearly 
appeared  that  the  distribution  made  was  so  grossly  wrong  and  unfair 
as  to  amount,  of  itself,  to  a  presumptive  fraud  upon  the  seamen.  The 
Afrika,  fc.  R.  5  Prob.  Div.  192;  The  James  Armstrong,  38  Law  T.  390. 
If  there  be  any  prevailing  rule  in  cases  subject  to  so  great  differences 
as  cases  of  salvage,  it  is  to  allow  to  the  salving  vessel  one-half,  in  the 
absence  of  special  circumstances.  Cohen,  Adm.  152;  Sonderburg  v. 
Ocean  Tow-boat  Co.  3  Woods,  146.  The  German  Code,  art.  751, 
prescribes  absolutely  one-half  to  the  salving  vessel,  in  the  absence  of 
any  contrary  stipulation. 

The  ciroumstances  of  this  case  are  almost  wholly  devoid  of  those 
elements  which  go  to  make  up  a  highly  meritorious  service  in  the 
salvors.  The  weather  was  calm  and  mild,  except  some  roughness 
on  the  first  day.  There  was  no  danger;  no  special  skill;  no  occasion 
for  the  display  of  personal  enterprise,  bravery,  or  daring.  The  duties 
of  the  crew  that  remained  on  the  Redowa  were  unchanged,  and  not 
sensibly  affected,  except  taking  provisions  daily,  for  three  days,  in  a 
small  boat  from  one  vessel  to  the  other,  a  short  distance  in  a  calm 
sea.  The  sum  of  $5,000  distributed  to  the  master  and  crew  for  these 
services  would  seem  to  be  an  ample  compensation.  The  only  mate- 
rial danger  and  risk  which  the  salvage,  in  fact,  involved,  was  in  mak- 
ing the  owners  of  the  Redowa  liable  as  insurers  of  their  own  vessel 
and  of  her  cargo  by  reason  of  the  deviation  to  effect  the  salvage  serv- 
ice. The  Henry  Ewbank,  1  Sum.  425;  The  Nath.  Hooper,  3  Sum. 
544,  578.  The  amount  thus  put  at  the  risk  of  the  owners  was 
large,  viz.,  some  $18,000  for  the  value  of  the  Redowa,  and  $85,000 
for  the  value  of  her  cargo.  That  such  a  deviation  is  a  proper  and 
important  element  in  the  distribution  of  a  salvage  award  is  now 
well  settled.  This  rule  was  adopted  in  this  country  as  early  as  1792, 
in  the  case  of  The  La  Belle  Creole,  1  Pet.  Adm.  31, 39,  45,  where  three- 
fourths  of  the  award  were  given  to  the  ship.  In  the  case  of  The  Wa- 
terloo, elaborately  considered  by  Betxs,  J.,  in  this  court,  (Blatchf.  & 
H.  114,)  the  same  rule  was  applied  by  him,  giving  two-thirds  to  the 
owner  of  the  vessel,  though  the  labors  of  the  crew  were  very  much 
greater  than  in  the  present  case.  The  same  proportion  was  allowed 
by  Dr.  Lushington  in  The  Scindia  and  The  True  Blue,  L.  R.  1  P.  C. 
241,  250.  See,  also,  The  Farnley  Hall,  46  Law  T.  (N.  S.)  216;  Scara- 
manga  v.  Stamp,  L.  R.  5  C.  P.  Div.  295;  The  Waterloo,  2  Dod.  443. 

The  services  of  the  mariners  being  of  a  very  inferior  order  of 
merit  in  this  case,  and  there  being  no  material  risk  on  their  part, 
while  they  employed  the  owners'  property  in  saving  the  derelict  ves- 
sel, and  in  so  doing  imposed  a  heavy  risk  upon  the  owners  by  the 
deviation,  I  think  the  allowance  of  two-thirds  is  such  as  the  court 
itself  would  have  made;  and  the  libel  is  therefore  dismissed. 
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Fox  and  others  v.  Pattok  and  others. 


(District  Court,  8.  D.  New  York:   December  81, 1884.) 


1.  Marttihb  Oontraot— Jdeisdiotiok— Exceptioks. 

Where  a  libel  was  filed  in  personam  against  the  agents  of  a  foreign  ship  in 
New  York,  who  had  personally  promised  the  libelants  to  pay  for  a  previous 
loss  through  the  breach  of  a  charter-party,  the  agents  not  being  owners  nor 
personally  liable  for  the  damage  aside  from  the  new  promise,  held,  upon  excep- 
tions to  the  libel,  that  the  agents'  personal  contract  was  not  a  maritime  contract 
of  which  the  admiralty  had  jurisdiction. 

a.  Same — Conbidebation — Novatioh. 

In  a  case  of  novation  it  is  not  sufficient,  to  make  the  new  promise  a  maritime 
contract,  that  the  consideration  of  the  former  contract  or  liability  was  mari- 
time. 

In  Admiralty.    Exceptions  to  libel. 

Beebe  &  Wilcox,  for  libelants. 

Butler,  StiUman  d  Hubbard,  for  respondents. 

Brown,  J.  The  libel  alleges  that  in  the  month  of  February,  1881, 
the  libelants  chartered  the  British  bark  Aahur  for  a  voyage  from  Saint 
Mary's,  Georgia,  to  Honfleur,  France;  that  said  vessel  was  to  make 
a  voyage  to  Brazil,  and  thenoe  to  proceed  in  ballast  to  Saint  Mary's, 
instead  of  which  she  took  a  cargo  of  merchandise  in  Brazil  and  pro- 
ceeded to  New  York ;  that  by  such  deviation  in  her  course  and  her 
breach  of  contract  the  libelants  sustained  a  loss  of  £60  sterling;  that 
the  respondents,  composing  the  firm  of  Patton,  Vickers  &  Co.,  of  the 
city  of  New  York,  representing  the  said  bark  in  this  city,  thereupon 
agreed  to  pay  to  the  libelants  for  such  damage  the  sum  of  £55  ster- 
ling, which  has  been  demanded  of  them  and  payment  refused.  The 
respondents  except  to  the  libel  on  the  ground  that  it  does  not  show 
any  cause  of  a  ion  within  the  admiralty  jurisdiction  of  the  court. 
The  decision  must  turn  wholly  upon  the  question  whether  the  re- 
spondents' contract  was  or  was  not  a  maritime  contract.  Nothing 
in  the  libel  warrants  the  inference  that  the  respondents  were  under 
any  legal  obligation  to  pay  the  damages  sustained  by  the  breach  of 
the  charter-party.  There  is  no  allegation  that  the  charter-party  was 
executed  by  the  respondents,  or  that  they  were  owners  of  the  bark, 
or  of  any  part  of  it.  Their  only  relation  to  the  bark  appears  to  have 
been  that  they  were  her  agents  in  New  York.  This  did  not  impose 
upon  them  any  liability  for  her  previous  breaches  of  contract!  The 
only  foundation  of  this  action,  therefore,  is  the  new  and  independent 
promise,  on  their  part,  alleged  in  the  libel,  to  pay  the  libelants  for 
the  previous  debt  of  the  ship  and  of  her  owners.  It  does  not  appear 
whether  or  not  the  debt  of  the  ship  and  of  her  owners  was  discharged, 
or  intended  to  be  discharged,  by  this  new  and  independent  promise 
of  the  respondents.  If  it  was  not  discharged,  the  libelants'  remedy 
against  them  remains  still  available.  If  the  former  debt  was  dis- 
charged, then  it  is  a  case  of  novation,  in  which  the  only  relation  of 
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the  prior  debt  to  the  new  obligation  is  that  the  former  furnishes  the 
consideration  of  the  latter.  This  original  consideration,  though  in 
itself  a  maritime  consideration,  is  not  sufficient  to  make  such  a  new 
and  independent  contraet  a  maritime  contract.  "To  be  a  maritime 
contraot,"  says  Stobt,  J.,  in  Thackarey  v.  The  Farmer,  Gilp.  524, 
"it  is  not  enough  that  the  subject-matter  of  .it,  the  consideration, 
*  *  *  is  to  be  done  on  navigable  waters."  And  in  the  case  of 
the  Centurion,  1  Ware,  479,  Ware,  J.,  says: 

"Although  the  admiralty  has  a  general  jurisdiction  over » maritime  con- 
tracts and  quasi  contracts,  and  things  done  on  the  sea,  it  does  not  follow- 
that  the  payment  of  a  debt  in  every  form  which  it  may  assume  can  be  en- 
forced in  the  admiralty  simply  because  it  originated  in  a  contract,  or  in  the 
performance  of  a  service  which  was  within  the  jurisdiction  of  the  court. 
While  the  original  cause  or  consideration  subsists  and  is  in  force,  the  party 
may  have  his  remedy  in  this  court;  but  when  that  is  extinguished,  and  the 
debt  passes  into  a  new  form  by  what,  in  the  civil  law,  is  called  a  novation, — as 
when  the  creditor  receives  a  bond  for  the  sum  due,  or  a  negotiable  note  or 
bill  of  exchange  is  taken  as  payment,  and  as  an  extinguishment  of  the  debt, — 
it  will  not  be  contended  that  the  admiralty  has  jurisdiction  to  enforce  the 
payment  of  the  debt  in  its  new  form.   Ramsay  v.  Allegre,  12  Wheat.  611." 

The  boundary  between  contracts  maritime  and  not  maritime  is 
often  difficult  to  determine.  In  this  case,  as  the  respondents  were 
under  no  liability  for  the  original  debt  of  the  ship,  and  as  the  con- 
tract has  no  other  maritime  feature  than  the  previous  maritime  obli- 
gation serving  as  its  consideration,  I  think  the  defendant's  new  obli- 
gation in  this  case  is  not  such  a  one  as  can  be  deemed  to  be  a 
maritime  contract,  so  as  to  bring  it  within  the  jurisdiction  of  the  ad- 
miralty. The  objections  are  therefore  sustained,  and  the  libel  dis- 
missed. 


The  Lilian  M.  Viqtjs,  etc, 
(District  Court,  S.  D.  New  York.  December  22, 1884.) 

L  Wharf — Mooring  Vessels— Poma>mo. 

A  vessel  moored  outside  of  another  in  an  exposed  situation,  where,  In  ease 
of  a  storm,  she  is  liable  to  do  damage  by  pounding,  is  bound  to  use  reasonable 
diligence  in  watching  for  the  approach  of  danger,  and  when  danger  is  immi- 
nent to  take  all  effective  and  prompt  means  that  may  be  at  hand  to  avert 
damage. 

2.  Same— Gale— Precautions— Damages. 

Tho  bark  L.  M.  V.,  being  thus  moored  at  Weehauken,  the  captain  knowing 
the  danger  from  a  north-east  gale,  held  liable  for  damages  done  in  the  forenoon 
in  a  gale  of  extraordinary  violence,  there  being  means  in  the  morning  of  re- 
moving the  vessel  to  a  safe  place,  or  of  stretching  a  warp  to  diminish  her 
poundMig  against  the  libelant's  vessel,  although,  in  the  height  of  the  gale,  it 
was  to*  late  to  do  either. 

In  Admiralty. 
.  Benedict,  Toft  dt  Benedict,  for  libelant. 
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Scudder  <&  Garter  and  Geo.  A.  Black,  tot  claimants. 

Brown,  J.  On  the  twenty-ninth  of  March,  1881,  the  bark  Lilian 
M.  Vigus,  in  ballast,  was  taken  to  the  Standard  Oil  Company's  docks 
at  Weehaaken,  to  be  loaded.  Along  the  north  side  of  the  middle 
dock  lay  the  ship  Wendt;  outside,  and  40  feet  astern  of  her,  lay  the 
libelant's  ship  Castine.  The  Vigus,  on  arrival  there,  was  assigned  a 
"stage  berth"  outside  of  and  between  the  Castine  and  the  Wendt. 
As  thus  moored,  about  one-third  of  her  length  aft  lapped  the  fore  part 
of  the  Castine,  and  the  Vigus'  bows  lapped  the  starboard  quarter  of 
the  Wendt.  The  Vigus  was  made  fast  to  the  two  ships  inside  of  her. 
That  night  the  wind  freshened.  By  6  o'clock  in  the  morning,  when 
the  captain  of  the  Vigus  came  on  deck,  it  was  blowing  a  common  gale 
from  the  north  to  north-east.  The  middle  dock  was  about  900  feet 
long;  the  north  dock,  about  160  feet  above  it,  was  but  400  feet  long. 
The  Castine's  bows  were  somewhat  outside  of  the  line  of  the  north 
dock,  so  that  she  and  the  Vigus  were  exposed  to  the  full  force  of  the 
north-easterly  gale.  The  wind  increased  until,  between  10  and  11a. 
m.,  it  reached  the  extraordinary  violence  of  48  miles  per  hour.  At 
7:12  a.  m.  it  was  32  miles  per  hour.  The  fenders  of  the  Vigus,  placed 
between  her  and  the  Castine,  were  crushed  and  broken;  others  from 
the  Castine  were  injured,  and  both  ships  suffered  from  the  pounding  of 
the  Vigus  in  this  situation.  This  libel  was  filed  to  recover  for  the 
damage  done  to  the  Castine, 

The  defense  is,  in  substance,  inevitable  accident ;  that  the  Vigus 
took  the  usual  precautions,  and  used  all  reasonable  diligence  and  ef- 
fort to  prevent  the  injury;  and  that  it  was  occasioned  solely  by  the 
extraordinary  and  unexpected  violence  of  the  gale.  If  upon  the  evi- 
dence I  were  convinced  that  such  was  the  fact,  I  should  hold  the 
bark  absolved.  The  Grace  Girdler,  7  Wall.  203 ;  The  Morning  Light, 
2  Wall.  560;  The  Austria,  14  Fed.  Rep.  298.  But  upon  the  evidence 
before  me  I  do  not  think  the  Vigus  has  shown  that  all  reasonable 
diligence  and  effort  were  made  by  her  to  avoid  this  damage.  The 
berth  which  she  occupied  was  known  to  her  captain  to  be  a  dangerous 
one  in  an  easterly  wind ;  it  was  a  matter  of  special  conversation  and 
comment  between  him  and  the  captain  of  the  Wendt  the  day  before. 
Damage  was  known  to  have  been  suffered  there  previously  in  the  same 
situation.  Full  knowledge  of  the  danger,  and  of  the  fact  of  previous 
damage,  made  it  incumbent  upon  the  master  of  the  Vigus  to  be  alert 
in  watohing'for  the  approach  of  danger ;  and,  when  its  approach  was 
imminent,  to  take  all  effective  and  prompt  means  that  might  be  at 
hand  to  avert  damage.  During  the  night  the  wind  was  found  to 
be  freshening;  at  6  in  the  morning,  when  the  captain  came  on  deck, 
it  was  already  blowing  a  common  gale.  The  danger  was  then  ob- 
vious, and  it  was  the  captain's  plain  duty  to  take  immediate  steps 
to  have  his  vessel  kept  off  from  the  Castine  by  a  warp,  if  that  were 
practicable;  or,  if  that  were  not  practicable,  then  to  have  his  vessel 
removed  to  a  safer  place.   There  is  no  reason  to  suppose  that  thfr 
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Vigus  could  not  at  that  time  have  been  moved  without  difficulty,  by 
the  use  of  a  tug,  to  another  berth  within  the  slip  where  no  damage 
would  have  been  done.  It  is  usual  to  set  a  flag  in  the  rigging  as  a 
signal  that  a  tug  is  desired.  No  such  signal  was  set  by  the  Vigus. 
Between  7  and  8  o'clock  of  that  morning  a  tug-boatman  was  about 
these  very  docks  for  the  purpose  of  getting  such  jobs,  and  his  testi- 
mony is  that  at  that  time  there  would  have  been  no  difficulty  in  chang- 
ing the  berth  of  the  Vigus.  Between  9  and  11  o'clock  the  superin- 
tendent of  the  wharf,  jn  being  consulted,  suggested  this  means  of 
relief.  The  captains  both  thought  the  gale  too  violent  to  admit  of 
change  at  that  time,  and  that  was  then  probably  true.  A  line  was 
previously  stretched  from  the  bow  of  the  Vigus  (which  was  along-side 
the  Wendt)  straight  across  the  slip  to  a  post  upon  the  north  dock. 
The  captain  of  the  Wendt  testifies  that  a  similar  line  from  the  stern 
of  the  Vigus  to  the  north  dock,  although  angling,  would  have  much 
relieved  the  pounding.  The  captain  of  the  Vigus  and  others  think 
differently.  Though  requested  by  the  master  of  the  Gastine  to  get 
out  such  a  line,  no  attempt  to  do  so  was  made  by  the  Vigus,  and  no 
signal  was  at  any  time  given  for  a  tug,  or  any  attempt  made  to  pro- 
cure one.  The  line  stretched  from  the  bow  was  borrowed  from  the 
Wendt ;  and  the  evidence  leaves  some  question  whether  the  failure  to 
stretch  a  line  from  the  stern  to  the  north  dock  was  not  in  fact  owing 
to  the  Vigus'  having  no  proper  cable  aboard. 

1  cannot  assume  that  the  injury  was  caused  by  the  extraordinary 
violence  of  this  gale,  and  by  that  alone,  although  the  gale  was  in  fact 
of  rare  violence.  The  testimony  shows  that  the  berth  was  considered 
unsafe,  and  likely  to  do  damage  in  ordinary  gales.  When  such  a  gale 
was  approaching,  or  had  begun,  the  captain  of  the  Vigus,  with  such 
knowledge  of  the  danger  immediately  impending,  was,  in  my  judg-, 
ment,  bound  to  take  the  ordinary  precaution  of  securing  his  vessel  by 
a  warp,  or  of  having  her  removed  to  a  safer  position;  and  it  was  his 
duty  to  do  this  promptly.  For  failure  to  do  so,  he  cannot  be  excused 
by  showing  that  two  or  three  hours  afterwards,  when  the  gale  was  at 
its  height  and  the  danger  was  greatest,  no  warp  could  have  been  got 
out,  or  any  tug  at  that  time  have  been  of  service,  even  if  the  defend* 
ant's  proofs  are  sufficient  in  these  respects.  I  must  hold  the  Vigus 
.  liable,  because,  when  the  danger  was  known  to  be  imminent,  no  sea- 
sonable effort  was  made  to  keep  her  off  from  the  Oastine,  or  to  move 
her  to  a  safer  berth,  when  the  means  of  doing  so  were  within  call 
early  in  the  morning,  and  would  have  been  effectual.  The  Energy,  10 
Ben.  158. 
Decree  for  the  libelant,  with  costs. 
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The  Mary  MoCabb,  etc. 


(District  Court,  S.  D.  New  York.    December  29, 1884.) 


1.  JraiBDicnoN— State  Boundaries—  Maritime  Libs. 

Under  the  boundary  agreement  of  1833,  between  the  states  of  New  York  and 
New  Jersey,  although  the  state  of  New  York  has  exclusive  jurisdiction  over 
the  waters  of  the  bay  of  New  York,  to  the  low-water  mark  on  the  westerly, 
or  Now  Jersey,  shore,  except  the  wharves,  docks,  and  improvements  made  on 
the  shore,  and  vessels  aground  or  fastened  to  such  wharf,  etc.,  the  state  of  New 
Jersey  has  exclusive  jurisdiction  over  such  wharves,  and  vessels  so  fastened. 

2.  Same— Maritime  Lien — Rkpaikb  and  Supplies. 

Sails  were  sent  by  the  libelant  from  New  York  to  a  vessel  at  Keyport,  New 
Jersey, "  lying  at  a  brick-yard  at  the  dock,"  and  her  owners  resided  there ;  luld, 
that  the  vessel  was  within  the  jurisdiction  of  the  state  of  New  Jersey,  and  not 
within  the  jurisdiction  of  the  state  of  New  York ;  and  that  no  maritime  lien  ex- 
isted for  supplies  delivcied  there,  and  the  libel  was  therefore  dismissed. 

In  Admiralty. 

Arthur  Murphy,  Jr.,  and  E.  G.  DuvaXL,  for  libelant. 
Oscar  Frisbie,  for  claimant. 

Brown,  J.  The  libel  in  this  case  was  filed  to  recover  for  repairs 
and  supplies  furnished  to  the  schooner  Mary  McCabe.  The  schooner 
was  owned  and  registered  in  New  Jersey.  While  she  was  lying  by  a 
dock  at  a  brick-yard  at  Keyport,  New  Jersey,  the  libelant,  of  New 
York  city,  was  procured  by  her  owner  to  furnish  her  with  a  set  of 
sails.  The  libelant  went  to  Keyport,  took  the  measures  required,  made 
the  sails,  and  delivered  them  on  board  the  schooner  there.  The  libel 
contains  no  averment  of  any  statutory  lien  by  the  law  of  New  Jersey; 
but  alleges  a  maritime  lien  for  supplies  furnished  to  a  foreign  vessel, 
on  the  ground  that  while  lying  at  Keyport  she  was  within  the  waters 
and  the  jurisdiction  of  the  state  of  New  York.  But  if  this  vessel, 
though  lying  at  Keyport,  was  neither  within  the  state  of  New  York 
nor  within  the  jurisdiction  of  the  state  of  New  York,  but  within  the 
jurisdiction  of  New  Jersey,  then  it  is  clear  that  the  supplies  were  fur- 
nished within  the  state  of  the  owner's  residence,  and  not  in  a  foreign 
port,  and  that  no  maritime  lien  exists,  such  as  is  necessary  to  sustain 
this  action  in  rem. 

The  long-controverted  question  between  the  states  of  New  York  and 
New  Jersey,  concerning  their  boundary  lines  and  their  respective  ju- 
risdictions over  the  adjacent  waters,  has  been,  in  the  main,  deter- 
mined by  the  adjudication  in  the  supreme  court  in  the  Case  of  De- 
voe  Manuf'g  Co.  108  U.  S.  401;  S.  C.  2  Sup.  Ct.  Rep.  894.,  That 
decision  holds  that  the  boundary  agreement  between  the  two  states, 
made  September  16,  1833,  and  afterwards  ratified  by  congress,  (4 
St.  at  Large,  708,)  determines,  so  far  as  it  extends,  not  only  the 
boundary  and  the  jurisdictions  of  the  two  states,  but  also  the  limita- 
tions of  the  jurisdiction  of  the  United  States  district  courts  of  New 
York  and  of  New  Jersey.  Keyport  lies  on  the  south-westerly  shore 
of  the  lower  bay,  and  along  the  southerly  and  easterly  side  of  the 
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mouth  of  the  Matavan,  or  Middletown,  oreek.  It  is  within  the  state 
of  New  Jersey ;  and  the  adjacent  lands  under  water  to  the  northward, 
beneath  the  waters  of  Baritan  bay,  also  belong  to  the  state  of  New  ■ 
Jersey,  the  boundary  line  of  which,  by  the  agreement  above  referred 
to,  is  "the  middle  of  Baritan  bay  and  New  York  bay."  By  article  3 
of  the  agreement,  it  is  provided  that  "the  state  of  New  York  shall 
have  and  enjoy  exclusive  jurisdiction  of  and  over  all  the  waters  of  the 
bay  of  New  York,  and  of  and  over  the  lands  covered  by  the  said  wa- 
ters to  the  low-water  mark  on  the  westerly  or  New  Jersey  side  thereof; 
subject  to  the  following  rights  of  property  and  of  jurisdiction  of  New 
Jersey:"  "(1)  The  state  of  New  Jersey  shall  have  the  exclusive 
right  of  property  in  and  to  the  land  under  water  lying  west  of  the 
middle  of  the  bay  of  New  York;"  and  "(2)  the  exclusive  jurisdiction 
of  and  over  the  wharves,  docks,  and  improvements  made  on  the  shore, 
and  of  and  over  all  vessels  aground  on  said  shore,  or  fastened  to  such 
wharf  or  dock."  New  Jersey  has  also  exclusive  jurisdiction  of  all 
the  waters  of  Baritan  bay  lying  west  of  Matavan  creek. 

Assuming  what  is  most  favorable  to  the  libelant,  that  the  "bay  of 
New  York"  includes  the  lower  bay  as  well  as  the  upper  bay,  so  that 
this  schooner,  if  not  aground  nor  fastened  to  any  dock  at  Keyport, 
might  be  within  the  jurisdiction  of  New  York  under  the  above  arti- 
cle 3 ;  still,  the  exception  of  "vessels  aground  or  fastened  to  the  dock" 
would  apply  to  the  present  case,  and  .make  this  schooner,  at  the  time 
when  the  supplies  were  furnished  and  delivered  to  her,  within  the 
jurisdiction  of  New  Jersey,  although  the  testimony  as  to  her  exact 
situation  is  not  very  explicit.  The  vessel  is  described  as  "lying  at  a 
brick-yard"  at  Keyport,  without  sails,  and  in  distress;  and  the  wit- 
nesses Eirby  and  Hammond  speak  of  her  as  "lying  at  the  dock," 
and  "needing  sails  before  she  could  leave  the  dock."  It  must  be  as- 
sumed, therefore,  in  the  absence  of  any  more  explicit  evidence,  that  • 
this  schooner  was  in  some  way  fastened  to  the  dock  at  the  brick-yard, 
and  henoe,  within  the  exclusive  jurisdiction  of  New  Jersey,  the  state' 
of  her  owner's  residence,  where  the  supplies  were  furnished;  and, 
consequently,  not  subject  to  a  maritime  lien  therefor.  The  libel 
must,  therefore,  be  dismissed. 
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The  Hbnbt  M.  Clark. 


(Dittrict  Court,  8.  D.  New  York.   November  29, 1884.) 


Collision — Damages — Rkpaibing— Intervening  Voyages. 

While  indemnity  for  the  loss  is  the  rule  of  compensation  in  collision  cases, 
where  the  actual  cost  of  repairs  is  relied  upon  as  the  proof  of  the  damage,  such 
repairs  should  be  made  at  once.  If  made  at  different  times,  and  in  part,  after 
intervening  voyages  calculated  to  aggravate  the  injury,  a  reasonable  deduction 
made  by  the  commissioner  from  the  actual  cost  of  repairs  will  be  sustained. 

In  Admiralty. 

Goodrich,  Deady  dt  Piatt,  for  libelant. 
More,  Aplington  &  More,  for  claimants. 

Brown,  J.  From  the  damages  proved  by  the  libelant,  the  commis- 
sioner has  deducted  $500,  to- wit :  $140  on  account  of  labor,  $100  on 
account  of  materials,  and  $260  on  account  of  the  voyages  made  be- 
tween the  different  times  of  making  the  repairs.  The  last  item  of 
deduction  is  most  strongly  pressed  on  the  attention  of  the  court,  upon 
the  exceptions  as  improperly  deducted.  I  cannot  doubt  from  the  ev- 
idence that  the  libelant's  vessel  received  a  strain,  wrench,  or  twist 
from  the  effects  of  the  collision,  though  the  full  effects  of  it  were  not 
apparent  until  afterwards.  The  libelant  has  an  undoubted  legal  right 
to  full  compensation  for  the  actual  injury  caused  by  the  collision,  and 
he  is  not  under  any  obligation  to  repair  his  vessel ;  but  when  the  re- 
pairs are  sought  to  be  made  the  chief  proof  of  the  actual  injury 
caused  by  the  collision,  it  must  appear  that  the  repairs  were  made 
fairly,  and  made,  not  only  within  a  reasonable  time,  but  under  cir- 
cumstances that  leave  no  room  for  a  reasonable  belief  or  suspicion 
that  the  injuries  caused  by  the  collision  have  been  aggravated  by 
the  intermediate  use  of  the  vessel.  To  admit  without  question  the 
cost  of  making  repairs,  after  indefinite  navigation  of  the  vessel  in  the 
mean  time,  would  introduces  highly  dangerous  rule,  and  add  greatly 
to  the  opportunities  already  existing  for  exaggerated  claims  in  the 
repairs  of  damaged  vessels.  In  the  present  case,  two  or  three  con- 
siderable voyages  were  made  between  the  different  times  at  which  the 
repairs  were  done.  These  voyages  were  calculated  to  increase,  to 
some  extent,  the  injuries  to  the  ship;  though  not,  perhaps,  to  a  large 
amount.  On  the  whole,  1  think  the  amount  of  $260,  deducted  by  the 
commissioner  from  the  final  aggregate  of  the  repairs,  is  none  too  large. 
I  have  examined,  also,  the  other  objections  raised  upon  each  side,  but 
do  not  think  there  are  sufficient  grounds  for  varying  the  commission- 
er's report;  and  his  report  is,  therefore,  confirmed. 
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Chbissenoeb  v.  Democrat. 


(Circuit  Court,  N.  D.  Iowa,  E.  D.  November  Term,  1884.) 


1.  Removal  of  Cause — Time  of  Application — Iowa  Code,  f  2744. 

Section  2744  of  the  Iowa  Code  defines  the  tefm  at  which  a  cause  can  be  first 
tried,  as  that  phrase  is  used  in  the  act  of  1875,  and  limits  the  right  of  removal 
in  law  actions  to  the  first  term  after  due  and  legal  service  has  been  had,  even 
though  the  issues  therein  have  not  tben  been  made  up,  or  the  cause  has  not  been 
actually  reached  for  trial.   Atlee  v.  Potter,  4  Dill.  559,  followed. 

2.  Same— Act  of  1875— "Term." 

The  words  "  before  or  at  the  term  at  which  the  cause  could  bo  first  tried,"  in 
the  act  of  1875,  refer  to  the  term  at  which  the  cause  could,  under  the  provis- 
ions of  the  state  statute,  be  legally  brought  to  trial,  and  not  the  term  at  which 
the  case  is  actually  put  in  position  for  trial. 
8.  Same — When  Application  Too  Late— How  Determined. 

The  true  test,  in  determining  when  the  application  for  removal  mu9t  be  made, 
is  the  question  whether  the  case  belongs  to  a  class  of  cases  which,  under  the 
Iowa  Code,  are  triable  at  the  first  term  after  service,  or  to  the  class  which,  by 
reason  of  some  provision  of  the  Code,  cannot  be  forced  to  trial  until  the  second 
term.  If  the  case  belongs  to  the  former  class,  the  application  must  be  mado 
before  or  at  the  first  term,  even  though  it  may  be  apparent  that  by  reason  of 
some  special  fact  the  case  may  not  be  actually  in  a  condition  to  be  tried. 

At  Law.    Motion  to  remand  cause. 

H.  T.  McNulty  and  Robinson,  Powers  &  Lacy,  for  plaintiff. 

James  11.  Shields  and  Henderson,  Kurd  &  Daniels,  for  defendant. 

Shirab,  J.  In  this  cause  the  plaintiff,  a  citizen  of  Minnesota,  sues 
the  defendant,  a  oitizen  of  Iowa,  for  damages  alleged  to  have  been 
caused  by  a  libelous  publication  affecting  the  plaintiff.  The  action 
was  oommenoed  at  the  April  term,  1884,  of  the  district  court  of  Du- 
buque county,  Iowa,  the  original  notice  being  returnable  on  the 
twenty-ninth  of  April.  On  that  day  the  defendant  appeared  and  filed 
a  motion  for  an  order  requiring  plaintiff  to  file  security  for  costs. 
Sections  2927  and  2928  of  the  Code  of  Iowa  provide  that  in  cases 
wherein  the  plaintiff  is  a  non-resident  of  Iowa,  or  a  foreign  or  private 
corporation,  and  the  defendant  files  an  affidavit  showing  that  he  has 
a  defense  to  the  action,  the  plaintiff,  before  any  other  proceeding  in 
the  cause,  shall  file  a  bond,  with  sureties,  to  be  approved  by  the 
clerk,  conditioned  for  the  payment  of  costs;  and  that  if  the  bond, 
when  ordered,  is  not  filed  within  the  time  fixed  by  the  court,  the 
cause  shall  be  dismissed.  The  court  granted  an  order  requiring  the 
plaintiff  to  file  a  cost  bond  within  60  days.  Before  the  expiration  of 
the  60  days,  and  before  the  bond  had  been  filed,  the  court  adjourned 
for  the  term.  After  the  adjournment,  but  before  the  expiration  of 
the  60  days,  plaintiff  filed  a  cost  bond,  which  was  approved  by  the 
clerk. 

At  the  opening  of  the  next  term  of  the  state  court,  the  defendant 
filed  a  petition  and  bond  for  the  removal  of  the  cause  to  this  oourt 
under  the  act  of  1875,  and  procured  and  filed  the  proper  transcript. 
The  plaintiff  now  moves  for  an  order  remanding  the  case,  on  the 


v.22F,no.!3— 48 


754 


FEDERAL.  REPORTER. 


ground  that  the  application  for  removal  was  not  made  before  or  at 
the  term  at  which  the  cause  could  have  been  first  tried,  and  was 
therefore  too  late  under  the  provisions  of  the  act  of  1875,  under  which 
the  removal  was  sought.  Section  2744  of  the  Code  of  Iowa  enacts 
that,  "except  where  otherwise  provided,  causes  shall  be  tried  at  the 
first  term  after  legal  and*  timely  service  has  been  made;"  and  sec- 
tion 2745  provides  that  "the  appearance  term  shall  not  be  the  trial 
term  for  equitable  actions,"  etc. 

In  the  case  of  Atlee  v.  Potter,  4  Dill.  559,  Judge  Dillon  held  that 
section  2744  of  the  Code  of  Iowa  denned  the  term  "at  which  the  cause 
could  be  first  tried, "  as  that  phrase  is  used  in  the  act  of  1875,  and 
limited  the  right  of  removal  in  law  actions  to  the  first  term  after  due 
and  legal  service  had  been  had,  even  though  the  issues  therein  had 
not  then  been  made  up,  or  the  cause  had  not  been  actually  reached 
for  trial.  Counsel  for  defendant  in  the  present  case,  while  admitting 
that  the  rule  laid  down  in  the  above  cause  is  unquestionably  correct 
under  the  facts  of  that  case,  seek  to  distinguish  the  question  now  pre- 
sented, on  the  ground  that  section  '2744  does  not  declare  that  law 
actions  are  triable  at  the  first  term,  but  that  it  declares  that  causes, 
whether  at  law  or  in  equity,  shall  be  tried  at  the  first  term,  except 
where  otherwise  provided;  that  under  section  2927  of  the  Code  the 
defendant  had  an  absolute  right  to  require  plaintiff  to  file  a  bond  for 
costs  as  a  protection  to  defendant,  and  that  the  order  made  requiring 
the  bond  to  be  filed  within  60  days,  read  in  connection  with  section 
2928,  was  tantamount  to  an  order  dismissing  the  case,  unless  the 
bond  was  filed  within  the  time  limited;  that  upon  the  order  being 
made,  as  expressly  declared  in  section  2927,  no  further  proceedings 
could  be  had  in  the  cause;  and  that  there  was  then  no  controversy 
pending  which  could  be  removed  into  the  federal  court,  as  the  case 
would  be  dismissed  unless  the  bond  was  filed ;  and  that  under  this 
state  of  facts  the  case  was  not  legally  triable  at  the  first  term,  but, 
on  the  contrary,  could  not  be  tried  at  that  term  by  reason  of  the  en- 
forcement of  the  rights  conferred  by  section  2927,  and  therefore  it 
falls  within  the  first  clause  of  section  2^44,  to-wit,  "except  where 
otherwise  provided;"  and  could  not  have  been  brought  to  trial  at  the 
first  term. 

It  is  not  to  be  denied  that  there  is  much  force  in  the  reasoning  of 
counsel,  yet  it  does  not  fully  meet  the  point  ruled  in  Atlee  v.  Potter. 
That  case  holds  that  the  words,  "before  or  at  the  term  at  which  the 
cause  could  be  first  tried, "  refer  to  the  term  at  whioh  the  cause  could, 
under  the  provisions  of  the  state  statute,  be  legally  brought  to  trial, 
and  not  the  term  at  whioh  the  case  is  actually  put  in  a  position  for 
trial.  The  present  action  could  have  been  legally  brought  to  trial  at 
the  first  term.  The  order  of  the  court  directing  the  plaintiff  to  file 
a  cost  bond  in  60  days,  did  not,  ipso  facto,  continue  the  cause  over 
the  term.  If  the  plaintiff  had  filed  the  bond  forthwith,  the  case  could 
have  been  tried  at  the  first  term.    Whether  the  order  requiring  the 
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giving  of  a  bond  for  costs  would  or  would  not  work  a  continuance  of 
the  case  depended,  not  upon  any  provision  of  the  law,  but  upon  the 
acts  of  the  parties  litigant.  Thus  the  plaintiff,  by  giving  the  bond  be- 
fore  the  adjournment,  could  have  brought  the  case  up  for  trial,  and  the 
defendant,  by  filing  an  answer,  might  have  waived  the  order  made  at  its 
request,  and  have  insisted  upon  a  trial.  There  is  no  provision  of  the 
Code  of  Iowa  that  enabled  either  party  to  insist,  as  a  matter  of  law, 
that  the  case  could  not  be  tried  at  the  first  term.  Hence  the  cause,  in 
fact,  belonged  to  that  class  of  cases  which,  by  the  express  declaration 
of  section  2744,  are  triable  at  the  first  term  after  due  service.  Being 
legally  triable  at  the  first  term,  then,  under  the  express  ruling  in  At- 
lee  v.  Potter,  mpta,  the  petition  for  removal  must  be  filed  at  that  term. 
The  true  test,  in  determining  when  the  application  for  removal  must 
be  made,  is  the  question  whether  a  given  case  belongs  to  a  class  of 
cases  which,  under  the  provisions  of  the  Code  of  Iowa,  are  triable  at 
the  first  term  after  service,  or  to  the  class  which,  by  reason  of  some 
provision  of  the  Code,  cannot  be  forced  to  trial  until  the  second  term. 
If  the  case  belongs  to  the  former  class,  then  the  application  must  be 
made  before  or  at  the  first  term,  even  though  it  may  be  apparent 
that  by  reason  of  some  special  fact  the  case  may  not  be  actually  in  a 
condition  to  be  tried.  As  is  well  said  in  Atlee  v.  Potter,  this  conclu- 
sion "has  the  merit  of  fixing  a  certain  and  definite  rule  as  to  the  time 
in  which  the  application  for  the  removal  of  law  actions  in  this  state 
must  be  made.  It  has  the  added  merit  of  preventing  delay,  which 
experience  shows  to  be  one  of  the  ordinary  abuses  of  the  right  of  re- 
moval." 

Motion  to  remand  is  therefore  sustained. 


1.  Jurisdiction  of  Circuit  Court— Amount  in  Dispute— Act  of  March  8, 1875, 

$  5— Dismissing  Cass. 

Where  the  complaint  or  declaration  alleges  a  claim  within  the  jurisdiction 
of  the  circuit  court,  and  the  trial  develops  a  substantial  controversy  or  dis- 
pute over  such  claim,  the  jurisdiction  will  not  be  defeated  by  proof  of  partial 
payment  of  thu  demand,  especially  if  there  is  an  issue  upon  such  payment !  but 
where  the  plaintiff,  by  written  statement  of  the  facts  presented  at  the  trial,  ad- 
mits that  before  suit  brought  the  claim  was  paid,  except  a  balance  less  than 
$500,  the  case  will  be  dismissed  for  want  of  jurisdiotion,  on  motion  of  defend- 
ant, or  by  the  court  sua  sponte. 

2.  SIamf. — Remedy  in  Othkii  Courts. 

The  want  of  remedy  in  other  courts  constitutes  no  reason  for  affording  a 
remedy  in  the  circuit  court. 


Lozano  and  others  v.  Wbhmeb,  as  Ex'x,  etc. 


{Circuit  Court,  E.  D.  Witeotmn.   January  21, 1885.) 


At  Law. 

Shepard  d  Shepard,  for  plaintiffs. 
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J.  V.  V.  Platto,  for  defendant. 

Dyer,  J.  The  plaintiffs  allege  in  their  complaint  that  between  the 
eleventh  day  of  August,  1881,  and  the  sixth  day  of  February,  1882, 
they  sold  to  Louis  H.  Wehmer,  then  in  life,  but  since  deceased,  goods 
and  merchandise  of  the  value  of  $518 ;  that  he  died  testate,  Febru- 
ary 15,  1882,  possessed  of  personal  estate;  that  the  defendant  was 
duly  appointed  executrix  of  the  last  will  of  the  deceased,  and  that  no 
part  of  the  plaintiffs'  demand  has  been  paid ;  and  judgment  is  de- 
manded for  the  amount  thereof,  with  interest.  Several  defenses  are 
interposed,  among  which  is  that  of  payment,  and  also  a  general  de- 
nial of  liability.  A  trial  by  jury  having  been  waived,  the  case  has 
been  submitted  to  the  court  upon  certain  undisputed  evidence  and 
an  agreed  statement  of  facts,  from  which  it  appears  that  Louis  H. 
Wehmer  died  on  the  twenty-third  day  of  January,  1882;  that  a  spe- 
cial administrator  of  the  estate  of  the  deceased  was  appointed  by  the 
probate  court,  pursuant  to  the  statutes  of  Wisconsin,  on  the  twenty- 
fourth  day  of  January ;  that  the  entire  demand  of  the  plaintiffs  was 
paid  by  the  deceased  in  his  life-time,  except  two  items  of  $60  each,  un- 
der dates  of  January  6  and  February  6, 1882 ;  that  the  portion  of  the 
plaintiffs'  demand  so  paid  amounted  to  $424,  and  that  prior  to  the 
commencement  of  this  suit  the  special  administrator  surrendered  to 
the  defendant,  as  executrix,  the  assets  and  estate  of  the  testator. 
Concerning  the  item  of  $60,  under  date  of  January  6,  1882,  there  is 
no  dispute  between  the  parties.  It  is  admitted  that  the  deceased 
made  that  purchase  in  his  life-time,  and  that  it  is  unpaid.  As  to  the 
item  of  $60,  of  date  February  6th,  it  is-shown  that  the  deceased  in  his 
life-time  was  a  retail  druggist  and  dealer  in  cigars  ;•  that  after  his 
death  the  special  administrator,  being  in  charge  of  the  business,  or- 
dered from  the  plaintiffs,  without  any  authority  from  the  probate  court 
so  to  do,  a  quantity  of  cigars,  amounting  in  value  to  $60,  which  en- 
tered into  and  were  sold  by  the  special  administrator  as  part  of  the 
stock  of  merchandise  left  by  the  deceased.  Thus  it  will  be  seen  that 
the  real  controversy  between  the  parties  is  upon  the  item  of  the  plain- 
tiffs' demand  last  referred  to,  amounting  to  $60;  and  that  the  total 
amount  for  which  judgment  is  asked  is  $120,  and  interest. 

Upon  this  state  of  facts  it  is  obvious  that  this  court  ought  not  to  re- 
tain the  case  for  judgment  on  the  merits,  but  should  dismiss  it  for 
want  of  jurisdiction.  There  was  some  discussion  on  the  argument 
as  to  whether  the  jurisdiction  of  the  court  depended  upon  the  amount 
for  which  judgment  was  demanded  in  the  complaint,  or  upon  the  sum 
actually  in  controversy  as  shown  at  the  trial ;  and  cases  were  cited 
by  plaintiffs'  counsel  arising  under  the  original  judiciary  act,  to  the 
effect  that,  for  the  purposes  of  jurisdiction,  the  sum  demanded  in  the 
declaration  or  complaint  is  to  be  regarded  as  the  amount  in  contro- 
versy. But  section  5  of  the  act  of  congress  of  March  3, 1875,  entitled 
"An  act  to  determine  the  jurisdiction  of  circuit  courts  of  the  United 
States,"  etc.,  (18  St.  pt.  8,  p.  470,)  provides  "that  if,  in  any  suit 
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.  commenced  in  a  circuit  court,  *  *  *  it  shall  appear  to  the  sat- 
isfaction of  said  circuit  court,  at  any  time  after  such  suit  has  been 
brought  *  *  *  that  such  suit  does  not  really  and  substantially 
involve  a  dispute  or  controversy  properly  within  the  jurisdiction  of 
said  circuit  court,  *  *  *  the  said  circuit  court  shall  proceed  no 
further  therein,  but  shall  dismiss  the  suit,  *  *  *  and  shall  make 
such  order  as  to  costs  as  shall  be  just."  This  provision  of  law  is  new 
in  the  act  of  1875.  It  exactly  .covers  the  case  at  bar.  It  was  in- 
tended to  meet  just  such  a  state  of  case  as  we  have  here.  The  cir- 
cumstance that  the  plaintiffs  demand  judgment  in  their  complaint 
for  an  amount  in  excess  of  that  required  for  purposes  of  jurisdiction, 
cannot  help  them.  It  is  evident  that  the  suit  "does  not  really  and 
substantially  involve  a  dispute  or  controversy  properly  within  the 
jurisdiction"  of  this  court,  and  the  plaintiffs  must  be  presumed  to 
have  known  such  to  have  been  the  fact  when  they  brought  their  suit; 
for  they  now  come  into  court  and  voluntarily  stipulate  that  their  de- 
mand, except  the  sum  of  $120,  was  fully  paid  by  the  deceased  in  his 
life-time.  The  provision  of  the  act  of  1875,  before  quoted,  was  passed 
to  prevent  just  such  an  attempt  to  invoke  the  jurisdiction  of  the  federal 
court  as  is  here  disclosed.  The  plaintiffs  ought  to  have  known,  they 
must  have  known,  they  will  at  least  be  presumed  to  have  known,  that 
their  demand,  in  excess  of  $120,  was  paid  by  the  testator  in  his  life- 
time ;  and  yet  they  come  into  this  court,  in  the  first  instance,  includ- 
ing* in  their  demand  all  the  items  thus  fully  paid,  and  demanding 
judgment  for  the  same,  and  then  at  the  trial  admit,  in  a  written  stip- 
ulation of  facts,  that  they  received  payment,  before  suit  brought,  of 
$424  of  their  demand,  and  that  the  real  sum  in  dispute  is  $120.  No 
proof  is  presented,  no  suggestion  was  made  on  argument,  that  the 
plaintiffs  supposed,  or  had  any  ground  for  supposing,  when  they  com- 
menced their  suit,  that  their  demand  had  not  been  paid,  except  the 
sum  of  $120. 

Where  the  complaint  or  declaration  alleges  a  claim  within  the  ju- 
risdiction of  the  court,  and  the  trial  develops  a  substantial  contro- 
versy or  dispute  over  such  claim,  the  jurisdiction  will  not  be  defeated 
by  proof  of  partial  payment  of  the  demand,  especially  if  there  is 
an  issue  upon  such  payment.  But  that  is  not  this  case.  Here  the 
plaintiffs,  by  written  statement  of  the  facts  presented  at  the  trial,  ad- 
mit that  the  testator,  in  his  life-time,  paid  them  in  full,  except  the 
sum  of  $120, — $60  of  which  was  incurred  after  his  death  by  the  spe- 
cial administrator.  The  case  is  clearly  within  the  act  of  1875.  Au- 
thorities are  not  needed  in  support  of  a  proposition  so  plain.  If 
this  point  of  jurisdiction  had  not  been  raised  at  the  trial  by  counsel 
for  the  defendant,  it  would  still  be  the  duty  of  the  court,  sua.sponte, 
to  order  a  dismissal  of  the  suit.  It  is  well  said  by  Judge  Brown  in 
Rae  v.  Grand  Trunk  Ry.  Co.  14  Fed.  Rep.  402,  that  "if  it  should 
appear  that  the  plaintiff,  at  the  time  suit  was  commenced,  must  have 
known  that  the  amount  of  his  recovery >  would  be  less  than  five  hun- 
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dred  dollars,  I  apprehend  it  is  the  duty  of  the  court  to  dismiss;  al- 
though, if  he  had  sued  in  good  faith  to  recover  more  than  fire  hun- 
dred dollars,  the  fact  that  the  verdict  for  a  less  sum  was  obtained, 
would  not  deprive  the  court  of  jurisdiction,  and  would  only  affect  his 
right  to  costs."  Here  the  plaintiffs  must  have  known  when  they 
brought  their  suit  that  the  amount  of  their  recovery  would  be  less 
than  $500.  Suggestion  was  made  on  the  argument  that  if  the  plain- 
tiffs  could  not  recover  in  this  court  they  were  without  remedy;  for 
they  could  not  sue  in  the  state  court,' and  the  time  within  which  they 
might  have  presented  their  demand  to  the  probate  court  for  allow- 
ance, under  the  state  statute,  had  long  since  elapsed.  The  want  of 
remedy  in  other  courts  constitutes  no  reason  for  affording  a  remedy 
in  this  court.  Indeed,  the  very  suggestion  leads  this  court  to  appre- 
hend that  the  plaintiffs  brought  their  suit  in  this  court  because  they 
had  lost  their  remedy  in  any  other  court,  and  hoped  to  successfully 
invoke  the  jurisdiction  of  this  court  by  asserting  a  demand,  concern- 
ing the  greater  part  of  which  there  could  be  no  dispute,  because,  as 
they  admit,  it  had  been  previously  paid.  Suit  dismissed,  with  costs, 
except  attorney's  fees. 


Mayor,  Etc.,  of  the  City  of  Knoxvillb  t».  Knoxvillb  &  0.  B.  Go. 


1.  Corporations — Ultra  Vires. 

The  powers  of  a  corporation  are  only  such  as  are  conferred  by  law.  Every- 
thing done  by  a  corporation  in  excess  of  such  authority  is  voidable  at  the  in- 
stance of  the  parties  interested  in  and  injuriously  affected  thereby. 

2.  Same — Charter  a  Contract — Legislature  cannot  Impair  —  Transfer  of 

Franchise. 

Where  the  charter  of  a  railroad  corporation  did  not  authorize  the  transfer 
of  its  franchise  and  other  property  to  another  corporation,  upon  the  assump- 
tion by  the  latter  of  all  the  duties  and  obligations  of  the  former,  and  upon  issu- 
ing to  the  stockholders  of  the  former  an  equal  amount  of  the  stock  of  the  latter 
corporation,  held,  that  it  was  not  competent  for  the  legislature,  by  authorizing 
such  transfer,  to  do  more  than  to  waive  the  rights  of  the  public.  It  could  not 
divest  or  impair  the  rights  of  the  stockholders  as  between  themselves,  as  guar- 
antied by  the  company's  charter,  without  their  consent. 

8.  Same — Voidable  Conveyances — Laches. 

In  this  case  there  has  been  no  such  laches  as  to  preclude  the  assertion  of  the 
dissenting  stockholders. 

4.  Same  —  Ultra  Vires  Conveyances  —  Subsequent  JIortoaoe  —  Innocent 
Bondholders. 

Where  a  corporation  unauthorizedly  made  a  conveyance  of  its  property,  and 

the  transferee  subsequently  mortgaged  the  same  to  secure  certain  bonds  which 
were  sold  for  value  without  actual  notice  of  the  defect  in  the  title,  held,  that  they 
arc  charged  with  notice  of  such  defect,  it  being  apparent  upon  the  face  of  the 
first  conveyance ;  and  the  first  conveyance  being  set  aside,  the  mortgage  will  be 
removed  as  a  cloud  upon  the  title.  But  in  this  case  an  account  is  ordered  be- 
tween the  parties  to  said  conveyance,  and  the  transferee  will  be  entitled  to  a 
lien  for  any  balance  found  due,  and  to  a  sale  of  the  property,  the  proceeds  to  1* 


(Circuit  Oourt,  B.  D.  'Tennewee.   December,  1884.) 
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subject  to  each  disposition  in  favor  of  the  trustee  undur  the  mortgage  as  the 
court  may  think  equitable. 
5.  Bamk — SUBSTrnmoK  of  Stockholders. 

The  transferee  under  the  conveyance  thus  avoided,  having  issued  its  own 
stock  in  place  of  some  of  the  stock  of  the  grantor  surrendered  as  stipulated  in 
the  conveyance,  it  is  entitled  to  be  substituted  to  the  rights  of  the  surrendering 
'  stockholders. 


Luckey  &  Yoe,  for  mayor  and  aldermen  of  Knoxville. 
Henderson  &  Jouroltnan,  for  Knoxville  &  0.  R.  Co. 
Wm.  M.  Baxter,  for  East  Tennessee,  V.  &  G.  R.  Co. 
Andrews  c6  Thornburgh,  for  Central  Trust  Company  of  New  York. 
Baxter,  J.  The  Knoxville  &  Kentuoky  Railroad  Company,  organ* 
ized  in  1855,  was  created  to  build  a  railroad  from  Knoxville  to  the 
Kentucky  line,  in  the  direction  of  Louisville  and  Cincinnati.  The  city 
of  Knoxville  subscribed  $100,000  to  its  capital  stock.  After  con- 
structing 38  miles  of  road,  the  company  became  insolvent  and  unable 
to  complete  its  undertaking.  Thereupon  the  state,  to  which  it  was 
largely  indebted  for  bonds  loaned  it  under  and  pursuant  to  the  in- 
ternal improvement  act  of  February  11,  1852,  and  acts  amendatory 
thereof,  instituted  a  suit  in  the  chancery  court  for  Davidson  county, 
to  foreclose  the  statutory  lien  reserved  on  said  company's  road  and 
other  property,  for  the  state's  indemnity;  and  under  decrees  rendered 
therein  the  same  were  sold  to  W.  B.  Johnson  and  associates  for  $350,- 
000.  In  virtue  of  this  purchase  the  purchasers  became  entitled, 
under  section  1507a,  par.  21,  T.  &  S.  Code,  to  apply  to  the  chancery 
court  of  either  of  the  counties  through  which  said  railroad  ran,  to  be 
substituted  to  all  the  rights,  privileges,  and  immunities,  and  subjected 
to  all  the  liabilities  of  the  acts  of  incorporation  under  which  said 
Knoxville  &  Kentucky  Railroad  Company  was  organized,  and  the  acts 
amendatory  thereof,  and  to  such  change  of  name  as  they  might  de- 
sire ;  and  it  was  by  said  act  made  the  duty  of  the  chancellor,  upon 
the  production  of  satisfactory  evidence,  to  declare  the  purchasers  "a 
corporation,"  and  "fully  clothe  them  with  the  powers,  privileges,  and 
immunities"  conferred  by  said  original  charter  and  amendments 
thereto.  The  purchasers  accordingly  made  an  application  in  con- 
formity with  the  requirements  of  said  act,  and  were,  pursuant  thereto, 
duly  declared  a  body,  politic  and  corporate,  by  the  name  of  the  Knox- 
ville &  Ohio  Railroad  Company,  and  invested  with  all  the  powers, 
rights,  privileges,  and  immunities  theretofore  conferred  on  the  Knox- 
ville &  Kentucky  Railroad  Company. 

The  legal  effect  of  the  foregoing  proceedings  was  to  foreclose  the 
state's  lien  on  the  road,  franchises,  and  property  of  the  Knoxville  & 
"Kentucky  Railroad  Company,  and  extinguish  all  the  interest  which 
the  stockholders  therein  had  in  said  corporation,  and  vest  the  same 
in  the  Knoxville  &  Ohio  Railroad  Company.  Bat,  in  the  organization 
of  said  last-named  company,  the  purchasers  (after  incumbering  their 
road,  franchises,  and  other  property  with  a  mortgage  to  secure  the 
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payment  of  $500,000  of  7  per  cent,  bonds  issued  by  said  company) 
fixed  the  capital  stock  at  something  over  $1,100,000,  of  which  they 
retained  two-thirds,  and  gratuitously  distributed  the  balance  among 
the  stockholders  of  the  old  company,  giving  $100,000  thereof  to  the 
city  of  Knoxville. 

The  organization  of  the  Knoxville  &  Ohio  Railroad  Company  oc- 
curred in  1871.  Upon  its  organization  the  company  took  possession 
of  and  operated  its  road  until  July  1,  1881,  applying  its  earnings  to 
the  payment  of  interest  on  its  bonded  debt,  to  the  repairing  and  bet- 
terment of  its  property,  and  to  the  acquisition  of  necessary  equipment. 
During  this  interval,  and  shortly  before  the  sale  complained  of  herein, 
the  Knoxville  &  Ohio  Railroad  Company  entered  into  an  agreement  with 
the  East  Tennessee,  Virginia  &  Georgia  Railroad  Company,  whereby 
the  latter  company  undertook  to  advance  to  the  former  company  enough 
money  to  extend  said  last  company's  road  from  its  northern  terminus 
at  Caryville  to  the  Kentucky  line.  Under  this  contract  it  advanced 
between  twelve  and  fifteen  hundred  thousand  dollars,  no  part  of  which 
has  been  repaid.  The  extension  was  made,  thereby  securing  a  valu- 
able connection  with  the  Louisville  &  Nashville  system  at  Jellico,  and 
opening  up  a  new  and  important  railroad  line  through  a  rich  and  ex- 
tensive country  not  previously  penetrated  by  any  railroad.  The  Knox- 
ville &  Ohio  Railroad  Company,  being  unable  to  repay  the  money,  so  as 
aforesaid  advanced  to  it  by  the  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company,  did,  on  the  eighth  of  July,  1881,  pursuant  to  a  res- 
olution adopted  by  a  large  majority  of  its  stockholders  in  a  meeting 
duly  called  for  that  purpose,  make  and  deliver  its  deed  conveying  its 
road,  franchises,  and  all  other  property  to  the  East  Tennessee,  Virginia 
&  Georgia  Railroad  Company;  and,  in  consideration  thereof,  said  last- 
named  company  undertook  and  agreed  to  pay  all  the  liabilities  of  the 
vending  oompany,  including  the  advances  aforesaid,  and  issue  to  its 
stockholders  of  the  "common  stock"  of  the  East  Tennessee,  Virginia 
&  Georgia  Railroad  Company  an  amount,  at  its  face  value,  equal  to 
the  stock,  respectively,  owned  by  them  in  the  Knoxville  &  Ohio  Rail- 
road Company.  The  stock  owned  by  the  city  of  Knoxville  in  the  Knox- 
ville &  Ohio  Railroad  Company  was  not  represented  in  the  stock- 
holders' meeting  that  authorized  the  sale  complained  of;  nor  has  the 
city  since  either  ratified  or  dissented  from  said  sale,  until  the  com- 
mencement of  this  suit.  Immediately  after  the  conveyance  of  said 
road,  franchises,  and  property,  by  the  Knoxville  &  Ohio  Railroad  Com- 
pany, as  aforesaid,  to  the  East  Tennessee,  Virginia  &  Georgia  Rail- 
road Company,  the  latter  company,  by  two  separate  conveyances,  mort- 
gaged its  entire  property  (including  that  conveyed  to  it  by  the  Knoxville 
&  Ohio  Railroad  Company)  to  the  Central  Trust  Company  of  New 
York  to  secure  the  payment  of  a  large  number  of  first  mortgage  and 
certain  income  bonds,  which  it  had  issued  and  sold  for  value  to  bona 
jide  purchasers.  These  mortgages  were,  a  few  days  after  their  exe- 
cution, duly  probated  and  registered  in  each  of  the  several  stales  pen- 
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etrated  by  the  East  Tennessee,  Virginia  &  Georgia  Railroad  Company's 
roads,  upon  the  faith  of  which  the  bonds  secured  thereby  were  nego- 
tiated. 

Following  all  this,  on  the  twenty-third  of  June,  1883,  the  mayor  and 
aldermen  of  Knoxville  filed  a  bill,  for  and  in  behalf  of  said  city  and 
all  other  stockholders  of  the  Knoxville  &  Ohio  Railroad  Company 
having  a  common  interest  with  the  city  in  the  litigation,  in  the  chan- 
cery court,  Knox  county,  Tennessee,  against  the  Knoxville  &  Ohio 
and  the  East  Tennessee,  Virginia  &  Georgia  Railroad  Companies  and 
the  Central  Trust  Company  of  New  York,  praying  for  a  decree  annul- 
ling the  conveyance  made  by  the  Knoxville  &  Ohio  Railroad  Company 
to  the  East  Tennessee,  Virginia  &  Georgia  Railroad  Company,  and 
declaring  the  mortgages  made  by  said  last-named  company  to  the 
Central  Trust  Company  of  New  York,  hereinbefore  mentioned,  a  cloud 
upon  the  title  of  the  Knoxville  &  Ohio  Railroad  Company's  property 
embraced  therein,  and  removing  the  same.  It  was  therein  alleged 
that  the  complainant,  the  city  of  Knoxville,  owned,  in  its  corporate 
capacity,  $100,000  of  the  capital  stock  of  the  Knoxville  &  Ohio  Rail-, 
road  Company;  that  the  conveyance  sought  to  be  annulled  was  made 
without  its  consent  and  in  fraud  of  its  rights.  This  was  the  general 
ground  upon  which  the  prayer  for  relief  was  predicated,  and,  among 
other  specific  charges  in  support  of  that  general  allegation,  the  com- 
plainant averred  that  the  East  Tennessee,  Virginia  &  Georgia  Rail- 
road Company  had  acquired  the  ownership  of  a  majority  of  the  cap- 
ital stock  of  the  Knoxville  &  Ohio  Railroad  Company,  through  and 
by  means  of  which  it  controlled  said  company  and  seoured  the  pass- 
age of  the  resolution  authorizing  the  conveyance  to  itself  of  the  road, 
franchises,  and  property  of  the  Knoxville  &  Ohio  Railroad  Company. 
But  it  contained  no  allegation  that  it  had  made  any  effort  to  induce 
the  Knoxville  &  Ohio  Railroad  Company  to  institute  and  prosecute  a 
suit,  or  take  any  other  action,  for  the  redress  of  the  wrong  complained 
of  in  the  bill. 

The  Knoxville  &  Ohio  Railroad  Company  answered,  denying  the 
alleged  fraud,  but  substantially  admitting  all  the  other  charges  of 
the  bill.  It  then  averred  that  it  had  not  been  requested  by  com- 
plainant, or  any  other  person  in  its  behalf,  to  take  any  step  to  "set 
aside  the  deed  of  July  8,  1881,"  and  declared  that  no  complaint  had 
been  made  by  any  one  thereof,  and  avowed  its  willingness,  if  the 
complainant  desired  it  to  do  so,  to  institute  and  prosecute  a  suit  for 
the  relief  prayed  for  by  the  complainant;  and  thereupon  made  its 
answer  (as  under  the  state  practice  it  had  the  right  to  do)  a  cross- 
bill, and  therein  substantially  reiterated  all  the  allegations  contained 
in  the  complainant's  bill,  and  confessed  by  its  answer,  and  prayed 
for  the  same  relief  demanded  in  the  complainant's  original  bill.  The 
East  Tennessee,  Virginia,  &  Georgia  Railroad  Company  also  answered 
and  denied  the  alleged  fra4d,  but  admitted  all  the  other  material 
facts,  and  added  that  it  would  "make  no  controversy  touching  said 
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conveyance,"  and  consented  to  a  decree  setting  the  same  aside,  pro- 
vided an  equitable  adjustment  of  the  accounts  between  ft  and  the 
Knoxville  &  Ohio  Railroad  Company  is  decreed  and  appropriately 
enforced.  The  Central  Trust  Company  of  New  York  entered  its  ap- 
pearance, and  demurred  to  the  complainant's  bill,  on  the  ground  that 
complainant  had  not  brought  the  case  within  the  requirements  of 
the  ninety-fourth  rule — recently  promulgated  by  the  supreme  court 
— to-wit,  that  complainant  had  not  averred  any  request,  or  shown 
other  effort,  to  induce  the  Knoxville  &  Ohio  Railroad  Company  to 
take  steps  to  redress  the  wrong  alleged  to  have  been  done  to  said  cor- 
poration,— of  which  the  city  was  a  stockholder, — and  of  which  it  com- 
plained. But  before  any  action  was  had  upon  this  demurrer,  the 
suit  was,  upon  the  application  of  said  trust  company,  removed  to  this 
court.  The  demurrer  was  here  considered  and  sustained,  and,  the 
complainant  admitting  that  it  could  not  amend  so  as  to  bring  its  case 
within  the  purview  of  the  rule,  a  decree  was  passed,  dismissing  its 
bill.  From  this  it  will  be  seen  that  the  controversy  left  rests  upon 
the  cross-bill  of  the  Knoxville  &  Ohio  Railroad  Company,  and  the 
answers  theroto  of  the  East  Tennessee,  Virginia,  &  Georgia  Railroad 
and  the  Central  Trust  Companies,  and  the  evidence  adduced  by  the 
parties  in  support  of  their  respective  positions. 

In  behalf  of  the  Central  Trust  Company  it  is  contended  (1)  that 
the  deed  of  July  8, 1881,  vested  the  East  Tennessee,  Virginia  &  Geor- 
gia Railroad  Company  with  a  good  title  to  the  property  it  purports  to 
convey;  or  (2)  if  it  does  not  vest  such  title,  the  complainant,  by  its 
acquiescence,  is  estopped  from  denying  the  fact;  and  (3)  that  the  ces~ 
tuis  que  trust  represented  by  the  complainant  are  innocent  holders,  for 
value,  of  the  bonds  secured  by  the  mortgages  in  question,  and  that 
their  equities  are  superior  to  those  of  the  dissenting  stockholders,  for 
whose  benefit  this  suit  is  being  prosecuted. 

The  determination  of  these  questions  necessitates  an  inquiry  into 
the  powers  of  the  Knoxville  &  Ohio  Railroad  Company.  Was  it  legally 
endowed  with  power  to  make  said  conveyance  ?  The  powers  of  cor- 
porations are  only  such  as  are  conferred  by  law.  Everything  done 
by  a  corporation  in  excess  of  such  authority  is  voidable  at  the  instance 
of  the  parties  interested  in  and  injuriously  affected  thereby.  The 
powers  of  the  complainant  corporation  are  prescribed  by  the  original 
and  amendatory  acts  which  constitute  the  Knoxville  &  Kentucky  Rail- 
road Company's  charter.  These  contain  the  contract  (1)  between  the 
state  and  said  corporation,  and  (2)  between  the  stockholders  therein. 
Under  their  provisions  the  complainant  was  authorized  to  complete, 
and  impliedly  charged  with  the  duty  of  operating,  its  road.  But  there 
is  no  provision  of  any  one  of  these  acts  which,  by  implication  or  oth- 
erwise, authorized  it  to  transfer  its  immunities  and  obligations,  as  by 
its  conveyance  it  assumed  to  do,  to  the  East  Tennessee,  Virginia  & 
Georgia  Railroad  Company;  and  this  is  one  ground  upon  which  it  is 
insisted,  in  complainant's  behalf,  that  nothing  passed  under  said  deed. 
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We  concede  that  no  such  divestiture  of  title  and  transfer  of  the  obli- 
gation to  complete  and  operate  a  railroad  could  have  been  made  with- 
out legislative  permission ;  but  such  permission^  we  think,  was  given 
by  the  acts  of  November  9  and  December  11,  1871,  (see  pages  21 
and  59  of  the  acts  of  that  session,)  whioh  authorizes  any  railroad  com- 
pany in  Tennessee  to  purchase  any  railroad  in  the  state.  The  author- 
ity thus  given  to  any  railroad  company  to  buy  necessarily  implies  au- 
thority to  other  companies  to  sell,  inasmuch  as  there  could  be  no  pur- 
chase without  a  corresponding  sale.  But  it  was  not  competent  for 
the  legislature  to  do  more  in  this  respect  than  to  waive  the  public 
rights.  It  could  not  divest  or  impair  the  rights  of  the  shareholders, 
as  between  themselves,  as  guarantied  by  the  oompany's  charter,  with- 
out their  consent.  It  was  upon  the  faith  of  the  stipulations  contained 
in  said  charter  that  the  shareholders  subscribed  to  the  capital  stock, 
and  thereby  made  themselves  members  of  the  corporation.  These 
stipulations,  as  we  have  already  seen,  contemplated  and  provided  for 
the  construction  of  a  railroad  between  the  termini  named,  to  be  gov- 
erned by  the  shareholders,  in  the  manner  and  upon  the  terms  pre- 
scribed. Each  corporator  is  entitled  to  have  the  contract  fairly  in- 
terpreted and  honestly  enforced.  The  charter  invests  the  owners  of  a 
majority  of  the  capital  stock  with  the  right  to  control  the  corporate" 
business  within  the  scope  of  its  provisions.  Within  this  limit  the 
power  of  a  majority,  when  acting  in  good  faith,  is  supreme.  But 
complainant's  charter  does  not,  by  any  reasonable  intendment,  olothe 
the  majority  with  authority  to  sell  the  company's  franchise  and  prop- 
erty, and  in  this  way  coerce  the  minority  and  protesting  shareholders 
into  another  and  different  corporation,  owning  and  operating  another 
and  different  railroad,  under  another  and  different  charter,  imposing 
other  and  different  obligations,  and  governed  by  a  different  set  of  cor- 
porators. To  so  hold  would  be  to  divest  them  of  their  vested  rights 
and  force  them  into  a  relation,  and  subject  them  to  duties  and  obliga- 
tions, which  they  have  not,  and  probably,  would  not,  have  voluntarily 
assumed. 

The  sale,  therefore,  made  by  the  oomplainant  company  to  the  de- 
fendant the  East  Tennessee,  Virginia  &  Georgia  Railroad  Company, 
was  without  authority,  and  is,  consequently,  voidable,  unless  the  right 
to  avoid  it  has  been  lost  by  the  laches  of  the  dissenting  shareholders, 
or  defeated  by  the  alleged  superior  equities  of  the  holders  of  the  bonds 
secured  by  the  mortgages  which  the  complainant  seeks  to  have  de- 
clared a  cloud  upon  its  title,  and  removed  therefrom.  There  has,  we 
think,  been  no  such  laches  as  will  preclude  the  complainant  from  as- 
serting the  rights  of  its  dissenting  stockholders;  nor  do  we  think  that 
its  rights  have  been  defeated  by  the  mortgages  made  to  the  Central 
Trust  Company. 

The  principle  upon  which  this  last  contention  is  predicated  is  a 
familiar  one,  which  has  been  clearly  defined  by  numerous  adjudica- 
tions. A  party  who  has  paid  a  fair  consideration  for  a  piece  of  prop- 
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erty  or  thing  of  value,  and  taken  a  conveyance  to  himself  of  the  legal 
title  thereof  without  negligence  or  fault  on  his  part,  or  notice  of  an 
outstanding  equitable  title  in  some  one  else,  will  be  protected  in  his 
legal  estate  against  such  outstanding  equity.  Now,  we  do  not  doubt 
but  that  the  holders  of  the  bonds  in  question  are,  in  a  restricted  sense, 
innocent  holders ;  that  is  to  say,  there  is  every  reason  to  believe  that 
they  acquired  their  respective  holdings  in  the  belief — if,  in  fact,  they 
had  at  that  time  ever  heard  of  the  matter — that  the  deed  impugned  by 
the  complainant's  bill  was  a  valid  conveyance,  and  vested  the  bar- 
gainer with  a  good  title  to  the  franchise  and  property  described  therein ; 
but  the  defect  in  said  deed  arises  from  a  want  of  power  in  the  vend- 
ing corporation  to  make  it.  This  defect  is  apparent  on  the  face  of 
the  deed,  of  •  which  all  persons  claiming  under  it  were,  in  law  and 
equity,  bound  to  take  cognizanoe;  and  if,  from  negligence  or  any  other 
cause,  they  have  failed  to  do  this,  the  court  is  bound  to  deal  with  them 
as  if  they  had  had  actual  notice  of  all  the  facts.  In  view  of  this 
principle,  they  are  not  innocent  holders,  and  the  facts  relied  on  by 
their  trustee  is  no  sufficient  obstacle  to  the  relief  prayed  for.  A  de- 
cree will  therefore  be  entered,  rescinding  said  sale,  and  removing  said 
mortgages,  as  clouds  upon  the  complainant's  title.  But  the  complain- 
ant and  the  defendant  the  East  Tennessee,  Virginia  &  Georgia  Rail- 
road Company  will  be  required  to  account  with  each  other;  the  for- 
mer, for  all  the  advances  of  money'  made  by  the  latter  in  extending, 
improving,  repairing,  maintaining,  equipping,  or  operating  its  road, 
and  for  other  purposes,  and  also  for  all  debts  or  obligations  assumed, 
paid,  or  taken  up  for  it  by  said  last-named  company,  including  said 
7  per  cent,  first  mortgage  bonds  and  unpaid  coupons,  with  interest 
thereon;  and  the  defendant  the  East  Tennessee,  Virginia  &  Georgia 
Bailroad  Company  will  be  charged  with  all  payments  made  by  the 
complainant,  if  any  have  been  made,  and  with  the  earnings  of  the 
Knoxville  &  Ohio  Railroad  Company,  since  the  first  day  of  July, 
1881,  (the  date  at  which  it  took  possession  and  began  to  operate  said 
road,)  and  with  the  value  of  any  and  all  personal  property  belonging 
to  complainant,  which  it  may  have  appropriated  to  its  own  use,  less 
the  value  of  such  property,  if  any,  as  it  has  or  may  return  to  the  com- 
plainant. 

And  the  parties  may  adjust  the  accounts  aforesaid  between  them- 
selves, provided  they  do  so  without  unreasonable  delay;  but  they  will 
be  required  to  submit  the  same  to  A.  R.  Humes,  who  is  appointed  a 
special  master  for  that  purpose,  for  the  inspection  and  revision  by 
him,  (if  he  shall  deem  a  revision  thereof  necessary,)  and  for  the  ap- 
proval of  this  court.  But  if  the  parties  shall  fail  to  promptly  adjust 
their  accounts,  as  herein  provided  and  required,  the  said  Humes  shall, 
as  special  master,  proceed  to  hear  proof  and  report  upon  the  same  to 
the  next  regular  term  of  this  court.  If  there  shall  be  found  a  balance 
due  the  East  Tennessee,  Virginia  &  Georgia  Railroad  Company,  as 
now  seems  probable,  it  will  be  entitled  to  a  decree  therefor  against  the 
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complainant,  and  to  a  lien — to  be  hereafter  denned — upon  the  com- 
plainant's property  to  secure  the  pay  merit  thereof,  and  to  each  a  sale 
of  complainant's  property  as  may  be  hereafter  ordered;  and  the  same, 
when  collected,  shall  be  paid  into  this  oourt,  subject  to  such  disposi- 
tion thereof  in  favor  of  the  defendant  the  Central  Trust  Company  of 
New  York  as  the  equities  of  the  case  shall,  in  the  judgment  of  this 
court,  hereafter  require;  or,  if  the  parties  in  interest  agree,  the  com- 
plainant may  issue  its  bonds  for  an  amount  sufficient  to  pay  off  and 
discharge  the  amount  that  may  be  found  due  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railroad  Company,  upon  the  accounting  hereinbefore 
ordered,  or  for  such  amount  as  may  be  agreed  on  between  them,  and 
execute  a  mortgage  securing  the  same.  But  all  agreements  made  by 
said  parties,  touching  the  foregoing  matters,  shall  be  filed  with  the 
special  master  aforesaid,  for  the  inspection  and  approval  of  the  court, 
and  for  such  further  action  in  regard  thereto  as  may  then  appear  to 
be  just  and  equitable;  the  object  being,  so  far  as  it  is  practicable,  to 
secure  to  the  beneficiaries  of  said  mortgages  a  lien  upon  the  money 
or  bonds  that  may  be  realized  by  the  East  Tennessee,  Virginia  & 
Georgia  Railroad  Company  from  the  complainant,  in  lieu  of  the  mort- 
gages herein  declared  invalid  and  ordered  removed  as  a  cloud  upon 
complainant's  title.  And  as  it  appears  that  some  of  the  stockholders 
in  the  oomplainant  corporation  have  surrendered  their  stock  therein, 
and  accepted,  in  lieu  thereof,  stock  in  the  East  Tennessee,  Virginia 
&  Georgia  Railroad  Company,  said  last-named  company  is,  in  the 
opinion  of  the  court,  entitled  to  be  substituted  to  their  rights  in  the 
complainant  company;  and  the  decree  will  provide  for  such  substitu- 
tion of  said  defendants  to  the  rights  of  said  surrendering  stockholders. 
All  other  matters  will  be  reserved  for  future  consideration. 


American  Emigrant  Co.  v.  Call  and  others.  (Cross-Bill.) 


Vendor  and  Vendee— Record  of  Agreement— Entries  in  Index— Notice. 
C.  and  the  American  Emigrant  Company  owned  certain  interests  in  swamp 
lands,  under  the  Iowa  swamp-land  act,  and  C.  entered  into  a  written  agree- 
ment with  the  company,  which  was,  in  effect,  a  conveyance  of  his  interest.  The 
agreement  was  duly  recorded,  and  in  the  index  C.'s  name  was  written  in  the 
grantor  column,  the  company's  name  in  the  grantee  column,  in  the  column 
headed  "character  of  instrument  "  was  written  "  agreement,"  and  in  the  de- 
scription column  wns  the  entry  "  with  regard  to  swamp  and  overflowed  lands." 
Subsequently,  8.  purchased  a  portion  of  the  lands.  Held,  that  the  entries  upon 
the  index  were  sufficient  to  put  him  on  inquiry,  and  that  he  was  bound  thereby. 

.Demurrer  in  Equity. 
Harvey  dc  Davis,  for  complainant. 
J.  H.  Call  and  W.  S.  Clark,  for  defendants. 
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Shiras,  J.  In  this  cause  complainant  seeks  to  qniet  the  title  to  a 
large  Quantity  of  lands  situated  in  Kossuth  county,  Iowa,  as  against 
the  adverse  claims  of  Asa  C.  Call  and  J.  Volney  Sweeting.  The  last- 
named  defendant  files  a  cross-bill,  in  which  he  avers  that  he  is  the 
owner  of  the  realty  in  question,  and  asks  a  decree  quieting  the  title 
in  him  as  against  the  complainant.  The  latter  demurs  to  the  cross- 
bill, and  the  case  is  now  before  the  court  upon  the  demurrer  thus  filed. 
It  is  averred  by  both  parties  that  the  lands  in  controversy  form  part 
of  the  swamp  lands,  the  title  to  which  vested  in  Kossuth  county  by 
virtue  of  the  act  of  Congress  of  1850,  commonly  known  as  "the  swamp- 
land act,"  and  the  act  of  the  general  assembly  of  the  state  of  Iowa, 
passed  in  1853,  by  virtue  of  which  the  swamp  lands  were  granted  to 
the  several  counties  in  which  the  same  are  located.  Both  parties 
claim  title,  therefore,  through  these  grants  to  Kossuth  county. 

In  1862  the  county  entered  into  a  written  contract  with  Asa  C.  Call, 
whereby  said  Call  bound  himself  to  act  as  agent  for  the  county  in  pro- 
curing for  the  county  the  swamp  lands  to  which  it  was  entitled,  and 
for  his  service  in  this  behalf  he  was  to  receive  "one  average  fourth  of 
all  swamp  and  overflowed  lands  now  or  hereafter  claimed  by  said 
county."  On  March  24,  1866,  complainant  entered  into  a  contract 
with  Asa  C.  Call,  which  recites  that  complainant  was  then  the  owner 
of  three-fourths  of  the  swamp  lands  belonging  to  Kossuth  county ;  that 
said  Call  has  a  contract  with,  the  county  for  the  remaining  one-fourth ; 
that  the  company  has  purchased  all  of  said  Call's  interest,  and  agrees 
to  pay  therefor  a  certain  named  price ;  it  being  also  stated  that  "this 
contract  is  to  operate  as  a  conveyance  of  all  remaining  interest,  of 
whatever  character,  which  the  said  Call  now  has  or  may  hereafter 
acquire  in  any  of  said  lands  or  claims  for  indemnity  (which  interest 
and  claim  has  been  duly  examined  and  is  understood  by  the  company) 
by  virtue  of  his  contract  with  the  county  before  alluded  to." 

In  the  case  of  American  Emigrant  Co.  v.  Clark,  17  N.  W.  Rep. 
483,  the  supreme  court  held  that  this  contract  is,  in  effect,  a  convey- 
ance, under  which  all  the  right  and  claim  then  remaining  in  said  Call 
to  the  swamp  lands  in  Kossuth  county  passed  to  the  complainant. 

On  the  sixteenth  of  October,  1866,  Kossuth  county  executed  a  deed 
conveying  all  the  swamp  lands,  including  those  in  controversy,  to  the 
complainant.,  The  defendant  claims  title  under  deeds  from  Asa  C. 
Call  to  defendant,  bearing  date  January  10,  1881,  claiming  to  be  an 
innocent  purchaser,  for  value,  without  notice,  actual  or  constructive, 
of  the  adverse  claims  of  complainant.  Under  the  ruling  of  the  su- 
preme court  of  Iowa,  that  the  contract  of  March  24,  1866,  was,  in  ef- 
fect, a  conveyance  on  part  of  Call  to  complainant  of  his  title  and 
right  to  the  swamp  lands  coming  to  him  by  virtue  of  his  contraot 
with  Kossuth  company,  it  follows  that  the  lands  in  controversy  then 
became  the  property  of  complainant  as  between  said  Call  and  com- 
plainant. If  the  defendant  Sweeting  had  notice  of  this  conveyance, 
and  of  the  rights  of  complainant  under  the  same,  when  he  received 
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his  deeds  in  January,  1881, then  he  cannot  be  said  to  bean  innocent 
purchaser,  nor  has  he  a  title  which  would  avail  him  as  against  the 
rights  of  complainant.  In  the  cross-bill  it  is  expressly  averred 
that  Sweeting  had  no  actual  notice  or  knowledge  of  the  adverse  rights 
of  complainant,  and  the  question  presented  upon  the  demurrer  is 
whether  it  must  be  held  that  he  is  chargeable  with  knowledge  from 
the  record  under  the  registry  law  of  the  state.  The  agreement  be- 
tween complainant  and  Gall  was  filed  for  record,  in  the  recorder's  office 
of  Kossuth  county,  oq,  the  twenty-first  of  December,  1863,  and  duly 
entered  upon  the  records  of  deeds.  In  the  index,  Asa  C.  Gall  is 
named  as  grantor,  and  American  Emigrant  Company  as  grantee,  and 
in  the  column  headed  "Character  of  Instrument,"  the  entry  is  "Agree- 
ment;" and  in  the  column  headed  "Description,"  the  entry  is  "With 
regard  to  swamp  and  overflowed  lands." 

It  is  urged  in  argument  that  these  entries  upon  the  index  are  not 
sufficient  to  put  a  person  examining  the  record  upon  inquiry  as  to  the 
meaning  thereof.  It  will  be  remembered  that  the  defendant  Sweeting 
knew  that  the  lands  that  he  purchased  of  Call  were  part  of  the  swamp 
lands  of  the  county,  and  that  the  only  title  which  his  grantor  had  was 
under  the  swamp-land  aot.  Under  such  circumstances  can  it  be  sup- 
posed that  if,  in  examining  the  title  of  the  lands  he  was  about  to  pur- 
chase, be  should  find  upon  the  index  of  deeds  an  entry  showing  that 
his  proposed  grantor  had  made  an  agreement  with  reference  to  swamp 
and  overflowed  lands,  he  would  not  have  examined  the  instrument  to 
which  his  attention  would  thus  be  directed?  It  would  certainly  have 
been  negligence  on  his  part  had  he  failed  to  do  so.  The  entry  upon 
the  index  was  certainly  sufficient  to  warn  him  that  Call  had  made  an 
agreement  about  swamp  lands  in  Kossuth  county,  and  as  he  knew 
that  the  lands  he  was  about  to  buy  were  swamp  lands,  he  was  not  jus- 
tified in  shutting  his  eyes  to  the  warning  that  the  index  gave  him. 
Had  he  examined  the  record  to  which  the  index  referred  him,  be  would 
have  found  that  Call  had  already  parted  with  his  interest  in  the  lands 
he  was  about  to  purchase. 

The  decisions  of  the  supreme  court  of  Iowa  on  this  question  are 
clear  and  decisive.  In  Calvin  v.  Bowman,  10  Iowa,  529,  and  White 
v.  Hampton,  13  Iowa,  260,  it  was  held  that  the  index  was  sufficient 
to  charge  notice,  although  no  description  of  the  property  was  entered 
on  the  index,  but  simply  the  words  "See  record."  In  Bostwick  v.  Poll- 
ers, 12  Iowa,  456,  the  entry  upon  the  index  was  "Certain  lots  of 
land,"  and  it  was  held  that  this  was  sufficient.  In  Barney  v.  Little, 
15  Iowa,  535,  it  is  said  to  be  the  settled  law  of  the  state  that  "it  is  not 
necessarily  and  essentially  a  prerequisite  to  a  valid  registration  that 
the  index  should  contain  a  description  of  the  lands  conveyed ;  it  is 
sufficient  if  it  points  to  the  record  with  reasonable  certainty."  In 
Jones  v.  Berkshire,  15  Iowa,  248,  the  rule  is  stated  to  be  that  "if  the 
index  discloses  enough  to  put  a  careful  and  prudent  examiner  on  in- 
quiry, and  if,  on  such  inquiry,  the  adverse  title  would  have  been  as- 
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certained  the  party  will  be  held  to  notice."  Under  the  doctrine  of 
these  cases  it  is  evident  that  it  mast  be  held  that  Sweeting,  when  he 
was  about  to  purchase  these  lands  of  Call,  was  charged  with  knowl- 
edge of  the  fact  that  Gall  had  already  entered  into  an  agreement  with 
the  American  Emigrant  Company,  whereby  he  had  bound  himself 
to  convey  all  the  swamp  lands  in  which  he  had  any  interest.  Being 
chargeable  with  notice  and  knowledge  of  the  existence  of  the  contract 
between  the  Emigrant  Company  and  Call,  he  cannot  be  said  to  be  an 
innocent  purchaser. 

It  is  also  urged  in  argument  that,  granting  that  Sweeting  must  be 
held  charged  with  knowledge  of  the  agreement  in  question,  it  does  not 
follow  that  he  is  to  be  held  chargeable  with  knowledge  that  the  Amer- 
ican Emigrant  Company  had  any  prior  right  or  equities  in  the  land, 
because  the  contract  does  not  describe  any  specific  lands,  and  is  void 
for  uncertainty  of  description.  This  objection  was  made  to  the  va- 
lidity of  this  contract  in  the  case  of  American  Emigrant  Company  v. 
Clark,  supra,  but  the  supreme  court  of  Iowa  held  that  it  could  be 
made  specific  by  reference  to  the  deed  of  the  swamp  lands  made  by 
the  county  in  1862.  When  Sweeting  took  his  deed  from  Call  he  knew 
that  these  lands  were  swamp  lands,  and  therefore  within  the  provis- 
ion of  the  contract  or  conveyance  executed  by  Call.  The  recitals  of 
this  agreement  were  clearly  notice  that  Call  had  contracted  with  the 
county  for  the  purchase  of  one-fourth  of  the  swamp  lands,  and  that 
the  complainant  had  become  the  purchaser  of  all  the  rights  and  title 
which  said  Call  then  had,  or  might  thereafter  acquire  in  said  lands, 
by  virtue  of  his  contract  with  the  county.  Having  knowledge,  either 
actual  or  constructive,  of  the  facts  recited  in  the  agreement  between 
his  grantor,  Call,  and  complainant,  he  was  thereby  put  upon  inquiry 
in  order  to  ascertain  the  real  facts.  He  was  not  compelled  to  pur- 
chase the  lands,  but  when  about  to  do  so  he  was  charged  with  the 
duty  of  exercising  diligence  in  making  proper  examination  touching 
the  rights  and  equities  of  others,  when  the  record  showed  that  others 
had  such  rights  in  the  lands  he  was  about  to  purchase.  3  Washb. 
Beal  Prop.  328 ;  Brush  v.  Ware,  15  Pet.  110.  If,  upon  such  examin- 
ation and  inquiry,  he  should  learn  that  the  lands  he  was  about  to  buy 
were,  in  fact,  part  of  the  swamp  lands  coming  to  said  Call  by  virtue  of 
his  contract  with  the  county,  then  he  would  at  once  know  that  the  com- 
plainant had  the  prior  right  to  the  lands,  and  that  Call  had  no  right 
to  sell  them  to  a  third  party  in  violation  of  his  written  contract  with 
complainant.  On  the  other  hand,  if  it  should  appear  that  Call  had 
not  acquired  the  lands  in  question  by  virtue  of  his  contract  of  Feb- 
ruary 8, 1862,  with  the  county,  but  had  obtained  title  thereto  through 
some  other  purchase  or  source,  then  it  would  appear  that  the  lands 
were  not  part  of  those  affected  by  the  contract  between  Call  and  com- 
plainant, and  in  that  event  Sweeting  would  be  justified  in  buying  the 
same,  in  the  belief  that  complainant  had  no  interest  or  right  therein. 

The  allegations  in  the  cross-bill  are  not  explicit  upon  the  point,  and 
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the  ruling  upon  the  demurrer  is  based  upon  the  assumption  that,  in 
fact,  ail  the  right  and  title  which  Gall  had  in  these  lands  was  Acquired 
by  virtue  of  his  contract  with  the  county  of  February  8,  1862;  the 
deed  from  the  county  to  Call  being  made  by  reason  of  the  terms  of 
this  contract.  The  demurrer  to  the  cross-bill  is  sustained,  but  with 
*  leave  to  amend  the  same  by  averring  the  facts  showing  that  Call  ob- 
tained title  to  the  lands,  not  by  virtue  of  the  contract  of  February  8, 
1862,  but  through  some  other  source  or  purchase,  if  such  facts  exist; 
such  amendment  to  be  filed     March  rules. 


Railroad  Mortgages — Lien  of  Material- Hen — Statute  of  Frauds. 

Where  supplies  used  for  rebuilding  bridges,  building  side  tracks,  and  in  mak- 
ing repairs  were  furnished  a  railroad  company  from  time  to  time  under  a  con- 
tinuous verbal  contract  made  after  default  in  the  payment  of  the  company's 
bonded  interest,  and  which  was  not  terminated  until  the  appointment  of  a  re- 
ceiver,— more  than  two  years  after  the  first  supplies  were  furnished, — held  that, 
notwithstanding  the  statute  of  frauds,  the  material-men  were,  under  the  cir- 
cumstances, entitled  to  judgment  for  the  balance  due  them,  and  to  a  lien  su- 
perior to  that  of  the  mortgage  creditors,  for  the  amount  due,  on  the  earnings  of 
the  road.  ' 

In  Equity. 

Exceptions  to  master's  report  on  the  intervening  petition  of  Mer- 
riwether  &  Co.  The  claim  of  the  petitioners  is  for  ties,  piling,  and 
other  timber  furnished  from  time  to  time  from  the  fourth  day  of  No- 
vember, 1881,  to  December  18,  1883,  for  services  in  loading  ties  on 
cars,  and  for  money  paid  for  repairs  on  an  engine  belonging  to  said 
road.  Said  supplies  were  furnished  said  railroad  in  pursuance  of  a 
verbal  contract  to  continue  for  from  two  to  three  years,  or  until  the 
firm  got  all  of  its  materials  out,  but  determinable  by  either  party  at 
notice  if  desired.  This  contraot  was  entered  into  about  the  first  of 
November,  1881.    It  was  substantially  as  follows: 

"In  consideration  of  the  firm  of  Merriwether  &  Co.  furnishing  the  railroad 
company  such  ties,  piling,  and  bridge  timber  as  might  be  needed,  at  cost 
price,  the  railroad  company  would  give  them  a  rate  from  a  point  south  of 
Eolia  to  Hannibal  for  $12  per  car,pand  from  Eolia  to  points  north  at  $10  per 
car,  for  shipments  of  the  firm's  own  lumber  and  materials.  The  company  was 
to  pay  them  along  in  money  or  freights  as  it  was  able  until  the  termination 
of  the  contract." 

»  Reported  by  Benj.  F.  Rex,  Esq..  of  the  St.  Loata  bar. 


Blaib  v.  St.  Louis,  H.  &  K.  Rt.  Co.  and  others.1 


In  re  Merriwktheb  and  others,  Interveners.1 


[Circuit  Court,  B.  D.  Missouri.    January  19,  1885.) 
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The  claim  filed  is  for  a  balance  of  $2,762.06.  The  master  found 
that  the  materials  furnished  were  used  for  rebuilding  bridges,  build- 
ing  new  side  tracks,  and  for  repairs ;  that  said  contract  continued  in 
force  down  to  the  date  of  the  receiver's  appointment;  and  that,  though 
being  verbal,  it  was  within  the  statute  of  frauds,  yet  it  was  sufficient 
in  equity,  under  the  circumstances,  to  entitle  the  intervenore  to  a  lien, 
and  that  they  were  entitled  to  a  judgment  for  $2,759.94,  with  inter- 
est at  the  rate  of  6  per  cent,  per  annum  from  the  date  of  the  re- 
ceiver's appointment,  and  to  an  equitable  lien  for  said  sum,  prior  in 
right  to  that  of  the  mortgage  sued  on,  to  be  paid  out  of  the  earnings 
of  the  company.  The  first  default  in  the  payment  of  the  company's 
bonded  interest  was  on  April  1,  1881.  The  receiver  was  appointed 
February  7,  1884.  The  master  does  not  refer  specifically  in  his  re- 
port to  the  item  for  money  paid  for  repairing  the  locomotive  or  that 
for  loading  the  cars,  but  as  substantially  the  whole  amount  claimed 
was  allowed,  it  is  presumed  that  he  considered  both  items  due  under 
said  contract. 

Walter  C.  Lamed  and  Theo.  O.  Case,  for  complainants. 
John  O'Grudy,  for  receiver. 
Dyer,  Lee  &  Ellis,  for  interveners. 

Treat,  J.  It  may  be  considered  as  an  established  rule  of  equity 
that  where  receivers  are  appointed  the  court  may  determine,  under 
all  the  facts  and  circumstances,  what  demands  prior  to  such  appoint- 
ment may  be  allowed  as  prior  in  right  to  the  mortgage.  In  this  case, 
Judge  Brewer,  reviewing  the  authorities,  cursorily  intimated  that  de- 
mands which  had  accrued  within  six  months  prior  to  the  appointment 
of  a  receiver,  if  they  pertained  to  betterments,  or  the  Current  nec- 
essary operations  of  the  road,  should  be  considered  as  equitable  de- 
mands prior  in  right  to  the  mortgage.  There  are  two  propositions 
underlying  the  rulings  of  the  courts:  First.  When,  under  the  con- 
ditions of  a  mortgage,  the  mortgagee,  after  default,  permits  the  cor- 
poration to  still  operate  the  road,  the  operations  thereafter  must  be 
considered  for  the  benefit  of  the  mortgagee,  and  all  others  in  inter- 
est, especially  if  betterments  accrue  therefrom.  Second.  To  prevent 
the  indefinite  extension  of  such  claims,  the  courts  limit  the  time 
within  which  such  demands  may  be  pursued. 

The  case  before  the  court  presents  this  condition  of  affairs,  viz. : 
that  under  an  indefinite  contract  the  intervenore,  subsequent  to  de- 
fault in  the  mortgage,  continued  to  furnish  materials  for  the  equip- 
ment of  the  road ;  the  account,  debit  and  credit,  continuing  to  the  ap- 
pointment of  a  receiver.  The  question  is  not  within  the  narrow  rules 
governing  statutes  of  frauds,  but  as  to  the  rights  of  the  parties  under 
the  equitable  principles  stated.  The  mortgagee  could  have  taken 
possession  of  the  road  under  default,  had  he  so  elected.  He  preferred 
that  the  corporation  should  still  continue  to  operate  the  road,  cer- 
tainly as  much  for  his  benefit  as  that  of  other  parties.  Why,  then, 
as  after-acquired  property  is  to  be  included  within  his  mortgage, 
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should  he  not  deal  with  said  betterments  according  to  equitable  rules  ? 
True,  there  should  be,  as  stated  by  Judge  Breweb,  some  limit  to  the 
enforcement  of  such  alleged  obligations, —fixed  in  this  case  at  six 
months.  But  if  the  contract  was  a  continuous  one,  to  the  benefit  of 
all  concerned,  mortgagee  included,  and  final  settlement  not  made  un- 
til the  appointment  of  a  receiver,  should  this  case  fall  within  the  six- 
months  rule?  The  distinction  is  an  obvious  one.  Where  a  person 
furnishes,  from  day  to  day,  ordinary  supplies  to  a  corporation,  he  is, 
as  to  the  same,  a  creditor  at  large.  When  a  default  as  to  a  mort- 
gage subsequently  occurs,  snch  general  demands  cannot  be  treated  as 
prior  in  right  to  the  mortgage,  except  under  the  special  circumstances 
named  in  adjudged  cases,  viz.,  where  such  demands  are  current,  and 
essential  to  maintain  the  corporation  as  a  going  concern,  such  as 
continuous  labor,  etc.  This  rule  pertains  to  such  demands  existing 
prior  to  the  mortgage  defaults. 

The  other  class  of  cases,  of  which  that  before  the  court  is  one,  rests 
on  an  additional  reason,  namely,  that  if  the  mortgagee,  instead  of 
enforcing  his  rights,  elects  to'  have  the  corporation  operate  the  con- 
cern, he  must  be  considered  in  equity  as  estopped  from  disputing  that 
such  operations  were  for  his  benefit,  and  to  be  accounted  for  in  the 
final  adjustment  of  the  rights  of  all  concerned.  Hence,  in  this  case, 
it  appears  that  long  subsequent  .to  the  default,  and  continuously 
thereafter  down  to  the  intervention  of  the  mortgagee  for  the  appoint- 
ment of  a  receiver,  the  demand  in  question  was  progressing  for  the 
betterments  of  the  road,  without  objection  from  any  one.  Ordinarily, 
demands  as  to  items  accruing  prior  to  the  time  limited  (as,  in  this 
case,  for  six  months)  would  be  excluded,  as  heretofore  stated.  But 
here  the  contract  was  incomplete  until  the  appointment  of  a  receiver, 
and  consequently  must  be  treated  as  falling  within  the  equitable  rule. 
The  exceptions  to  the  report  overruled.    Beport  confirmed. 


1.  Libel — Mercantile  Agency. 

A  corporation,  carrying  on  the  business  of  a  mercantile  agency,  Is  not  ex- 
empt from  legal  responsibility,  and  is  subject  to  the  same  rules  of  law  as  other 
persons  who  have  a  just  occasion  for  making  statements  which  are  charged  to 
be  libelous. 

2.  Same— Publications  Injurious  to  Mercantile  Cbedit— Privileged  Com- 

munications. 

Every  willful  and  unauthorized  publication,  written  or  printed,  which  im- 
putes to  a  merchant  or  other  business  man  conduct  which  is  injurious  to  his 
character  and  standing  as  a  merchant  or  busiuess  man,  is  a  libel,  and  implies 

l  Reported  by  Robertson  Hownrd.  Esq.,  of  the  St.  Paul  bar. 
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malice;  but  whenever  the 'author  or  publisher  acted  In  the  bona  fide  discharge 
of  a  public  or  private  duty,  legal  or  moral,  or  in  the  prosecution  of  his  own 
rights  and  interests,  that  which  is  communicated  in  writing  under  such  circum- 
stances is  a  privileged  communication,  unless  actuated  by  malice. 

3.  Same — Privilege  a  Question  op  Law. 

Whether  an  alleged  libel  is  within  the  protection  afforded  to  privileged  com- 
muuications  is  a  question  of  law.  , 

4.  Same— Communication,  when  Privileged. 

A  communication  is  privileged,  within  the  rule,  when  made- in  good  faith,  in 
answer  to  one  having  an  interest  in  the  information  sought ;  and  it  will  be 
privileged,  if  volunteered,  if  the  party  to  whom  the  communication  is  made  has 
an  interest  in  it,  and  the  party  by  whom  it  is  made  stands  in  such  relation  to 
him  as  to  make  it  a  reasonable  duty,  or  at  least  proper,  that  he  should  give  the 
information. 

5.  Same— Actual  Malice. 

If  a  communication  is  privileged,  then,  although  the  statements  are  defama- 
tory, actual  malice  must  be  proved  to  entitle  the  aggrieved  party  to  recover 
damages. 

6.  Same — Information  Furnished  bt  Mercantile  Agency,  when  Privileged. 

Written  information  as  to  the  standing  of  a  merchant  or  business  man,  fur- 
nished by  a  mercantile  agency  to  its  subscribers  voluntarily,  or  in  answer  to 
inquiries  from  them,  is  a  privileged  communication . 

7.  Same— Question  for  Jury— Character  of  Communication. 

It  is  for  the  iury  to  determine  whether  such  a  privileged  communication  is 
defamatory  and  actuated  by  malice,  or  not. 

8.  Same— Evidence  of  Malice. 

in  determining  whether  actual  malice  existed,  the  jury  can  take  into  con- 
sideration the  alleged  libelous  publication,  in  connection  with  other  testimony 
tending  to  show  the  falsity  of  the  charge  and  the  want  of  probable  cause,  and 
thus  determine  if  malice  is  proved. 

9.  Samk — Agency,  when  Liable. 

Where  the  published  statement  was  calculated  to  affect  injuriously  the  char- 
acter of  a  merchant  or  business  man,  and  was  false,  and  the  mercantile  agency, 
without  exercising  ordinary  care  and  caution  in  collecting  it,  unfairly  and 
without  reason  to  believe  its  truth,  imparted  the  information  to  others  reck- 
lessly, it  will  be  liable. 

At  Law. 

Rea,  Kitchel  &  Shaw  and  Chas.  E.  Flandrau,  for  plaintiff. 

White  <&  Palmer,  (C.  K.  Davis,  of  counsel,)  for  defendant. 

Nelson,  J.,  (charging  jury.)  This  action  is  brought  for  libel.  The 
plaintiff  is  a  resident  of  Minneapolis,  and  a  citizen  of  the  state  of  Min- 
nesota, and  the  defendant  is  a  corporation  created  by  the  laws  of  the 
state  of  Connecticut,  and  has  an  agency  located  in  the  city  of  Min- 
neapolis. The  business  of  the  defendant  is  to  obtain  information  of 
the  financial  standing  and  character  of  business  men  throughout  the 
United  States,  and  for  a  consideration  it  enters  into  an  agreement  with 
its  patrons  to  furnish  them  the  information  received.  It  does  this  in 
its  own  way,  and  gives  the  information  in  such  form  as  it  may  deem 
advisable,  and  to  its  subscribers  only.  The  corporation  is  engaged 
in  a  serviceable  and  useful  business,  unless  there  is  abuse  in  its  man- 
agement. The  corporation  is  not  exempt  from  legal  responsibility, 
and  is  subject  to  the  same  rules  of  law  as  other  persons  who  may 
have  a  just  occasion  for  making  statements  which  are  charged  to  be 
libelous.  It  has  extensive  facilities  for  securing  information,  and  is 
of  great  service  to  the  mercantile  and  financial  interests  of  the  country ; 
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but  if  its  opportunities  are  abused,  and  it  is  negligent  in  obtaining 
and  imparting  information,  and  reckless  in  its  conduct,  great  injury 
results  to  the  class  of  men  whose  interest  its  purpose  is  to  advance. 
The  information  imparted  in  writing  to  the  patrons  of  the  defendant, 
reflecting  upon  the  business  conduct  of  the  plaintiff,  and  charged  to 
be  a  malicious  statement  injurious  to  his  character  and  reputation, 
is  the  following : 

"Their  elevator  has  been  condemned  as  unsafe,  and  the  chamber  of  com- 
merce decline  to  accept  or  do  business  with  their  wheat  checks.  The  facts  of 
the  case  seem  to  be  that  Locke  has  misled  the  other  investors,  and  put  up  a 
building  which  is  unsafe  for  business1,  and  stands  idle.  The  investors  seem 
to  regard  themselves  as  having  been  victimized.  The  company  cannot  be 
considered  as  having  a  basis  of  any  credit." 

It  is  my  duty  to  instruct  you  that  every  willful  and  unauthorized 
publication,  written  or  printed,  which  imputes  to  a  merchant,  or  other 
business  man,  conduct  which  is  injurious  to  his  character  and  stand- 
ing as  a  merchant  or  business  man,  is  a  libel,  and  implies  malice ; 
but  "whenever  the  author  or  publisher  acted  in  the  bona  fide  discharge 
of  a  public  or  private  duty,  legal  or  moral,  or  in  the  prosecution  of  his 
own  rights  and  interests,"  that  which  is  communicated  in  writing 
under  such  circumstances  is  a  privileged  communication,  unless  act- 
uated by  malice.  If  it  is  a  privileged  communication,  then,  although 
the  statements  are  defamatory,  actual  malice  must  be  proved  to  en- 
title the  aggrieved  party  to  recover  damages.  It  is  a  legal  question 
for  the  court  to  first  determine  if  ^he  alleged  libel  is  within  the  pro- 
tection afforded  to  privileged  communications.  "A  communication 
is  privileged,  within  the  rule,  when  made  in  good  faith  in  answer  to 
one  having  an  interest  in  the  information  sought,  and  it  will  be  priv- 
ileged, if  volunteered,  if  the  party  to  whom  the  communication  is  made 
has  an  interest  in  it,  and  the  party  by  whom  it  is  made  stands  in  such 
relation  to  him  as  to  make  it  a  reasonable  duty,  or  at  least  proper, 
that  he  should  give  the  information."  Sunderlin  v.  Bradstreet,  46  N. 
Y.  191.  Applying  the  rule  laid  down  to  this  case,  and  it  is  in  proof 
that  the  information  charged  to  be  a  libel  was  communicated  to  sub- 
scribers in  the  city  of  Minneapolis  and  Duluth,  who  had  an  interest 
in  knowing  it;  and  the  communication  is  also  volunteered  to  other 
persons  who  stood  in  such  relation  to  the  defendant  as  to  make  it  a 
reasonable  duty,  or  proper,  that  such  information  should  be  given ;  so 
that  the  conduct  of  the  plaintiff  consists  of  answers  in  writing  to  in- 
quiries made,  or  volunteer  information  given  to  those  who  had  an  in- 
terest in  it,  and  there  was  just  occasion  for  imparting  it  to  them. 
Therefore  I  instruct  you  that  the  information  given  was  a  privileged 
communication.  You  must  now  determine  whether  the  privileged 
communication  is  defamatory  and  actuated  by  malice.  The  publica- 
tion is  submitted  for  your  interpretation,  and  it  is  for  you  to  settle 
the  meaning  and  determine  the  character  and  effect  of  the  statement 
complained  of,  and  whether  malice,  in  fact,  is  proved. 
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In  a  case  like  this,  falsehood  of  the  statement,  and  the  absence  of 
probable  cause,  will  amount  to  proof  of  malice ;  and  if  you  find  from 
the  evidence  that  the  published  statement  was  calculated  to  affect 
injuriously  the  plaintiff's  character,  and  was  false,  and  that  the  de- 
fendant, without  exercising  ordinary  care  and  caution  in  collecting  it, 
unfairly,  and  without  reason  to  believe  its  truth,  imparted  the  infor- 
mation to  others  recklessly,  your  verdiot  should  be  for  the  plaintiff. 
But  if  you  find  the  plaintiff  has  not  removed  the  presumption  which 
attaches  to  this  statement  as  a  privileged  communication,  then  the 
defendant  is  entitled  to  a  verdict.  In  determining  whether  actual 
malice  existed,  you  can  take  into  'consideration  the  alleged  libelous 
publication,  in  connection  with  other  testimony  tending  to  show  the 
falsity  of  the  charge  and  the  want  of  probable  cause,  and  thus  deter- 
mine if  malice  is  proved.  If  the  plaintiff  is  entitled  to  a  verdiot,  you 
are  to  fix  the  amount  of  damages,  which  must  be  reasonable  and  just. 

The  jury  found  a  verdict  for  defendant. 

See  Trusaell  v.  Scarlett,  18  Fed.  Bbp.  214,  and  note,  216. 


Lira  Insurances— Paid-up  Policy  on  Husband's  Life  for  Benefit  of  Wire — 
Agency  —  Agreement  by  Husband  in  Wife's  Name  to  Reduction  of 
Amount  of  Insurance. 

Where  a  wife  is  in  the  habit  of  leaving  all  business  affairs  to  her  husband, 
and  he,  without  her  knowledge,  insures  his  life  for  her  benefit,  and  keeps  pos- 
session of  the  policy,  and  pays  all  premiums  himself  until  the  policy  is  fully 
paid  up,  without  action  or  interference  on  her  part,  and,  after  the  policy  is  paid 
up,  the  insurance  company  becomes  financially  embarrassed,  he  has  implied  au- 
thority to  bind  her,  by  an  agreement  in  her  name,  to  a  reduction  of  the  amount 
of  the  insurance. 

This  was  an  action  by  the  plaintiff,  Kegina  Singer,  as  widow  of 
Ferdinand  Singer,  and  as  beneficiary  in  a  policy  of  life  insurance  for 
$5,000,  taken  out  in  the  defendant  oompany  by  her  husband,  and 
made  payable  to  her.  The  policy  was  dated  April  25, 1866,  and  was 
on  the  10-year  plan ;  that  is,  after  payment  of  fixed  premiums  for  10 
years  it  was  a  paid-up  policy,  payable  to  the  beneficiary  on  death 
of  the  assured.  After  the  lapse  of  this  10  years,  the  insurance  com- 
pany, being  financially  embarrassed,  upon  regular  and  formal  pro- 
cedure, proposed  to  its  policy-holders  that  its  outstanding  policies 

1  Published  by  special  request.   Reported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Loui» 
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should  be  scaled  down  to  three-fifths  of  their  f ace  value ;  thus  proposing 
that  the  policy  sued  on  in  this  case  should  be  reduced  from  $5,000  to 
$3,000,  aud  should  only  represent  a  claim  for  the  latter  amount.  The 
proposition  was  accepted  by  Ferdinand  Singer,  and  a.  written  agree- 
ment to  scale  plaintiff's  policy  was  entered  into  on  the  thirteenth  day 
of  November,  1877, — "[Signed]  Regina  Singer,  [Seal,]  per  Ferdi- 
nand Singer,  [Seal;]  Ferdinand  Singer,  [Seal,] " — and  also  executed 
in  due  form  by  the  company.  It  was  claimed  by  plaintiff  that  the  scal- 
ing agreement  was  not  binding  upon  hermit  having  been  made  by  her 
husband,  without  her  knowledge  or  consent.  The  chief  contention 
was  as  to  the  implied  authority  of  the  husband  after  the  policy  was 
fully. paid  up  to  bind  the  wife,  as  beneficiary,  to  a  reduction  of  which 
she  knew  nothing.  On  this  question  the  cause  was  submitted  to  the 
court,  upon  the  following  agreed  statement  of  facts : 

"The  parties  to  this  action  hereby  agree  that  this  cause  shall  be  submitted 
to  the  court,  without  the  intervention  of  a  jury,  upon  the  pleadings  and  the 
following  agreed  statement  of  facts,  to- wit:  That  the  policy  of  insurance 
declared  upon  in  this  action,  and  hereto  attached  and  marked  Exhibit  A,  and 
the  application  therefor,  and  hereto  attached,  and  marked  Exhibit  B,  and  the 
scaling  agreement  hereto  attached,  and  marked  Exhibit  C,  shall  be  considered 
as  being  in  evidence,  and  as  a  part  of  this  statement  of  facts;  that  the  said 
application  for  said  policy  of  insurance  was  signed  by  the  insured,  Ferdinand 
Singer,  he  signing  his  own  name  thereto,  and  that  of  his  wife,  the  plaintiff 
in  this  action;  and  that  the  plaintiff  neverknew  before  her1  husband  took  out 
this  policy  of  insurance,  that  he  intended  doing  so;  and  that  she  did  not  know 
that  he  had  taken  out  any  insurance  for  her  benefit  until  some  time  after  he 
had  received  this  policy;  that  she  did  not  know  in  what  year  sai4  policy  was 
issued;  that  her  husband  (the  insured)  always  paid  the  premiums;  that  plain- 
tiff never  paid  any  of  them,  and  that  none  were  ever  paid  with  her  money, 
and  that  she  neverknew  in  what  month  the  premiums  were  paid;  that  all 
she  knew  about  the  matter  was  that  some  time  before  his  death  it  came  to 
her  knowledge  that  her  husband  had  his  life  insured  in  defendant  company 
for  her  benefit;  that  plaintiff  never  asked  her  husband  to  sign  an  application 
for  this  insurance  for  her,  or  pay  any  premiums,  or  do  anything  at  all  about 
said  insurance  at  any  time;  that  she  knew  that  he  looked  after  it,  and  that 
was  all;  that  he  was  a  man  who  attended  to  his  own  business,  and  she  left 
everything  to  him;  that  she  never  knew  until  after  his  death  that  he  had 
signed  or  intended  to  sign  the  scaling  agreement  hereinbefore  referred  to; 
that  the  said  scaling  agreement,  marked  Exhibit  G,  was  executed  by  the  de- 
fendant by  its  proper  officers;  and  that  the  corporate  seal  of  defendant  is  thereto 
affixed;  and  that  the  signature  of  Regina  Singer,  the  plaintiff,  which  is  thereto 
affixed,  and  also  the  signatures  of  said  Ferdinand  Singer  and  Ferd.  Singer, 
are  all  in  handwriting  of  .said  Ferdinand  Singer,  the  said  insured  in  said 
policy;  and  that  he  affixed  thereto  the  seals  set  opposite  said  signatures  at  the 
time  he  signed  the  same;  that  said  Ferdinand  Singer,  at  the  time  of  making 
said  application  for  said  policy  of  insurance,  and  thereafter  until  the  date  of 
his  death,  was  the  lawful  husband  of  plaintiff.  And  it  is  further  agreed  that, 
during  all  the  time  from  the  issuance  of  said  policy  down  to  the  date  of  his 
death,  which  it  is  agreed  occurred  on  the  fourth  day  of  October,  1881,  said 
policy  remained  in  the  personal  custody  of  said  Ferdinand  Singer.    *   *  *" 

Geo.  W.  Taussig,  for  plaintiff. 
Dyer,  Lee  <6  Ellis,  for  defendant. 
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Treat,  J.,  in  an  oral  opinion,  held  that,  under  the  faots  in  the  agreed 
statement,  the  husband  had  authority  to  sign  the  wife's  name  to  the 
scaling  agreement,  and  that  she  was  bound  thereby,  and  gave  judg- 
ment in  her  favor  for  three-fifths  of  the  amount  of  the  policy. 


1.  Federal  Elections  —  Commission  of  Crime  by  Depoty- Marshals  —  Juris- 

diction—Rev. St.  {  643. 

The  mere  holding  of  a  commission  as  a  deputy-marshal  of  the  United  States 
at  the  time  a  party  is  indicted  for  murder  or  any  other  offense  ag  nst  the  laws 
of  a  state,  committed  at  a  federal  election,  is  not  of  itself  sufficient  ground  for 
depriving  the  state  court  of  jurisdiction  of  the  case,  and  does  not  entitle  the 
accused  to  have  it  removed  into  the  circuit  court  of  the  United  States  under 
section  643  of  the  Revised  Statutes. 

2.  Same— Petition  for  Removal. 

Where  a  deputy-marshal,  who  has  been  indicted  for  murder  and  held  for  trial 
in  a  state  court,  in  his  petition  for  a  removal  of  the  case  to  the  United  States 
court  denies  that  he  committed  the  murder,  and  avers  that  the  indictment  was 
found  against  him  for  acts  done  by  him,  if  done  at  all,  as  a  deputy-marshal, 
while  in  the  performance  of  his  duties  at  an  election  to  choose  a  representative 
to  congress,  the  petition  does  not  state  facts  entitling  him  to  a  removal. 

3.  Same— Breach  of  the  Peace  at  Polls. 

There  is  no  federal  statute  making  a  disturbance  at  the  polls  amounting  to 
a  breach  of  the  peace  an  offense  against  the  United  States,  and  a  deputy-mar- 
shal who  is  arrested  by  other  deputy-marshals  for  such  disturbance  should  be 
surrendered  to  the  state  authorities. 

Petition  for  Removal  of  Case  to  Circuit  Court. 

Richard  S.  Tuthill,  U.  8.  Dist.  Atty.,  and  C.  M.  Dawes,  Asst.  U. 
8.  Dist.  Atty.,  for  petitioners. 

Gresham,  J.  The  sworn  petition  of  John  Fletcher  and  Julius  Yat- 
taw  states  that  on  the  twenty-ninth  day  of  November,  1884,  they  and 
James  Smith  were  jointly  indicted  in  the  criminal  court  of  Cook 
county,  Illinois,  for  the  crime  of  murder  upon  one  William  Curnan, 
by  which  a  criminal  prosecution  was  begun,  in  the  name  and  by  the 
authority  of  the  people  of  the  state  of  Illinois,  against  the  petitioners, 
which  is  now  pending  in  the  state  court,  and  upon  which  they  are 
confined  in  the  county  jail  of  Cook  county  awaiting  trial.  After  fur- 
ther  stating  that  at  the  time  the  alleged  killing  and  murder  occurred, 
namely,  on  the  fourth  day  of  November,  1884,  the  petitioners  and 
James  Smith,  their  co-defendant,  were  duly  appointed  and  qualified 
deputy-marshals  of  the  United  States,  and  assigned  to  duty  at  the 
Third  election  district  of  the  Second  ward  of  the  city  of  Chicago,  at 
an  election  to  choose  a  representative  in  the  congress  of  the  United 
States,  the  petition  proceeds : 

"And  that  each  of  your  petitioners  was  then  acting  under  color  of  said  of- 
fice and  in  pursuance  of  said  laws;  and  that  the  act  for  the  alleged  com  mis- 
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aion  of  which  said  arrest  was  made,  and  said  subsequent  proceedings  against 
your  petitioners  were  had,  was  done,  if  done  at  all,  in  their  own  necessary 
self-defense,  and  while  engaged  in  the  discharge  of  their  duties  as  deputy- 
marshals  as  aforesaid;  *  *  *  that,  as  such  officers,  it  was  their  duty  to 
keep  the  peace,  and  preserve  order  at  the  polling  place  aforesaid;  that  on  the 
said  fourth  day  of  November,  at  said  polling  place,  a  disturbance  and  breach 
of  the  peace  occurred  between  said  James  Smith,  then  and  there  a  deputy  of 
the  marshal  of  the  United  States  for  said  Northern  district,  and  a  large  num- 
ber of  persons  incited  thereto  by  special  constables  of  said  Cook  county,  whose 
names  are,  to  your  petitioners,  unknown;  that  said  constables  and  said  large 
number  of  persons  were  then  threatening  said  Smith  with  personal  violence 
and  injury;  that  your  petitioners,  as  such  officers  aforesaid,  in  order  to  quell 
said  disturbance,  and  to  protect  said  Smith,  and  to  preserve  order  at  the  poll- 
ing place  aforesaid,  then  and  there  arrested  said  Smith  and  took  him  into 
custody;  that  while  your  petitioners  so  had  said  Smith  in  custody,  and  were, 
with  him,  peacefully  and  lawfully  proceeding  to  the  office  of  Philip  A.  Hoyne, 
Esq.,  commissioner  of  this  court,  there  to  make  complaint  against  him,  said 
Smith,  for  disturbing  the  peace  at  said  polling  place,  they  were  assaulted  and 
fired  upon  with  pistols  and  other  deadly  weapons  in  the  hands  of  a  large 
body  of  armed  men,  among  whom  was  said  Curnan,  greatly  outnumbering 
your  petitioners,  who  threatened  your  petitioners  and  said  Smith  unless  your 
petitioners  took  said  Smith  to  the  Harrison-street  police  station,  in  the  city 
of  Chicago;  and  your  petitioners  aver  that  they  fired  no  shot  at  their  said  as- 
sailants, and  made  no  attack  upon  them  whatever,  or  against  said  Curnan; 
but  they  aver  and  state  that  some  person,  to  them  unknown,  then  attacking 
your  petitioners,  did  shoot  and  kill  the  said  Curnan,  as  they  believe,  which  is 
(the  murder  and  killing  mentioned  in  said  indictment;  and  your  petitioners 
aver  that  said  prosecution  was  begun  and  commenced  against  them  for  acts 
done,  if  done  at  all,  by  your  petitioners  as  deputy-marshals  as  aforesaid,  and 
while  in  the  performance  of  their  duty  while  lawfully  acting  under  the  pro- 
-  visions  of  title  26  of  the  Revised  Statutes  of  the  United  States— the  « Elec- 
tive Franchise.' " 

The  prayer  is  that  a  writ  of  habeas  corpus  cum  causa  may  issue, 
directed  to  the  criminal  court  of  Cook  county,  requiring  that  court  to 
stay  all  further  proceedings  against  the  petitioners ;  that  the  suit  be 
removed  into  this  court  for  hearing  and  determination;  and  that  this 
court  direct  the  marshal  of  the  United  States  for  this  district  to  take 
the  petitioners  into  his  custody,  and  bold  them  for  further  orders.  A 
copy  of  the  indictment  is  attached  to  the  petition,  and  made  a  part  of 
it.  The  motion  is  based  upon  section  643  of  the  Revised  Statutes. 
So  much  of  this  section  as  need  be  noticed  provides  that  when  any 
civil  suit  or  criminal  prosecution  is  commenced  against  any  officer  of 
the  United  States,  or  other  person,  on  account  of  any  act  done  under 
the  provisions  of  the  act  upon  the  subject  of  the  elective  franchise,  or 
on  account  of  any  right,  title,  or  authority  claimed  by  such  officer,  or 
other  person,  under-  any  of  the  provisions  of  that  act,  such  suit  or 
prosecution  may,  at  any  time  before  the  trial  or  final  hearing  thereof, 
be  removed  for  trial  into  the  circuit  court  next  to  be  holden  in  the  dis- 
trict where  the  same  is  pending,  upon  the  verified  petition  of  such 
defendant  to  such  circuit  court,  setting  forth  the  nature  of  the  suit  or 
prosecution.  The  case  is  thereupon  entered  on  the  docket  of  the  cir- 
cuit court,  and  proceeded  with  as  a  cause  originally  commenced  in 
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that  court.  When  the  suit  or  prosecution  is  commenced  by  capiat, 
or  any  form  of  proceeding  by  which  a  personal  arrest  is  ordered,  the 
clerk  is  required  to  issue  a  writ  of  habeas  corpus  cum  causa,  a  du- 
plicate of  which  is  delivered  to  the  clerk  of  the  state  court,  or  left  at 
the  office  by  the  marshal  of  the  district  or  his  deputy,  or  by  some  per- 
son duly  authorized  thereto;  and  thereupon  the  state  court  is  obliged 
to  stay  all  further  proceedings  in  the  case;  and  the  suit  or  prosecu- 
tion, on  the  delivery  of  such  process,  or  leaving  the  same  as  afore- 
said, is  held  to  be  removed  to  the  circuit  court,  and  any  further  pro- 
ceedings, trial,  or  judgment  therein  in  the  state  court  become  void. 
If  the  defendant  in  the  suit  or  prosecution  be  in  actual  custody  on 
mesne  process  therein,  it  is  the  duty  of  the  marshal,  by  virtue  of  the 
writ  of  habeas  corpus  cum  causa,  to  take  the  body  of  the  defendant 
into  his  custody,  to  be  dealt  with  in  the  case  according  to  law  and 
the  order  of  the  circuit  court,  or,  if  in  vacation,  by  any  judge  thereof. 

If  the  petitioners  have  been  indicted  in  the  state  court  for  an  act 
done  by  them  while  fairly  in  the  line  of  their  duty  as  deputy-mar- 
shals of  the  United  States,  at  one  of  the  polling  places  in  the  city  of 
Chicago  at  the  late  election,  at  which  a  representative  in  congress 
was  voted'  for,  and  that  fact  appears  in  the  petition,  the  case  may 
be  removed  to  this  court  for  hearing.  If  the  petition  simply  averred 
that  the  defendants  stood  indicted  in  the  state  court  for  an  act  done 
by  them  as  deputy-marshals,  or  under  color  of  their  office,  or  the  law 
authorizing  their  appointment  and  denning  their  powers  and  duties, 
without  describing  the  act  or  circumstances  under  which  it  was  com- 
mitted, it  would,  perhaps,  be  the  right  and  duty  of  this  court  to  aa-~ 
sert  jurisdiction  of  the  case ;  at  least,  until  it  should  appear  that  the 
claim  was  unfounded.    Tennessee  v.  Davis,  100  U.  S.  257. 

It  is  charged  in  the  indictment  that  the  petitioners  shot  and  mur- 
dered William  Curnan  on  the  fourth  day  of  November,  1884,  in  the 
county  of  Cook  and  state  of  Illinois,  and  the  petition  distinctly  asserts 
that  "neither  of  them  fired  any  shot  or  did  any  act  by  reason  of  which 
the  said  Curnan  came  to  his  death,  as  set  forth  in  the  indictment."  If 
they  neither  did  the  shooting,  nor  in  any  way  contributed  to  Curnan's 
death,  it  follows  that  they  have  not  been  indicted  for  an  act  or  acts 
done  by  them  as  deputy-marshals  of  the  United  States,  and  this  court 
has  no  right  to  interfere  with  the  jurisdiction  of  the  state  court.  It 
is  true,  the  petition  contains  an  averment  that  the  indictment  was 
found  against  the  petitioners  for  acts  done  by  them,  if  done  at  all,  as 
deputy-marshals  of  the  United  States,  while  in  the  performance  of 
their  duties  as  such.  They  did  the  killing,  or  contributed  to  it,  or 
they  did  not;  and  nothing  short  of  a  positive  averment  that  they  did 
the  act  for  which  they  stand  indicted,  and  did  it  in  the  line  of  their 
duty  as  deputy-marshals  of  the  United  States,  or  under  color  of  their 
authority  as  such  officers,  will  entitle  them  to  a  removal  of  the  case 
from  the  state  court  to  this  court  for  trial.  The  mere  holding  of  a 
commission  as  a  deputy -marshal  of  the  United  States  at  the  time- a 
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party  is  indicted  for  murder,  or  any  other  offense  against  the  laws  of 
a  state,  is  not  of  itself  sufficient  ground  for  depriving  the  state  court 
of  jurisdiction  of  the  case. 

The  petitioners  state  that  James  Smith,  their  co-defendant  in  the 
indictment,  and  also  a  deputy  United  States  marshal,  and  a  number 
of  bther  persons,  incited  thereto  by  special  constables  of  Cook  county, 
were  engaged  in  a  disturbance  and  a  breach  of  the  peace  at  the  polls ; 
that  Smith  was  threatened  by  the  special  constables,  and  such  other 
persons,  with  personal  violence ;  that,  "in  order  to  quell  said  disturb- 
ance and  protect  said  Smith,  and  to  preserve  order  at  the  polling 
place,"  they,  the  petitioners,  took  Smith  into  custody;  that  while 
proceeding  with  him  to  the  office  of  Philip  A.  Hoyne,  a  commissioner 
of  the  United  States,  there  to  make  complaint  against  him  "for  dis- 
turbing the  peace  at  said  polling  place, "  they  were  fired  upon  by  a 
large  body  of  armed  men,  including  Curnan,  the  deceased,  who  de- 
manded that  Smith  should  be  taken  to  the  Harrison-street  police  sta- 
tion, in  the  city  of  Chicago,  and  threatened  both  them  and  Smith 
unless  he  was  taken  there ;  and  that,  refusing  to  comply  with  this 
demand,  they  were  fired  upon,  and  some  one  of  the  attacking  party 
shot  and  killed  Curnan.  It  is  not  claimed  by  the  district  attorney, 
who  appears  for  the  petitioners,  that  Smith  was  in  the  line  of  his 
duty  as  a  deputy-marshal  when  he  was  engaged  in  the  breach  of  the 
peace  at  the  polls,  or  that  he  had  committed  an  offense  against  the 
United  States  for  which  Commissioner  Hoyne  might  have  held  him 
for  trial,  or  for  which  any  court  of  the  United  States  had  jurisdiction  to 
try  and  punish  him.  Instead  of  doing  his  duty  as  W  deputy-marshal, 
Smith  was  engaged  in  a  disturbance  and  breach  of  the  peace  at  the 
polls.  The  petitioners  had  a  right  to  arrest  him  for  this  offense,  and, 
in  a  reasonable  time,  turn  him  over  to  the  proper  state  authorities. 
He  was  simply  a  law-breaker,  and  the  fact  that  he  was  a  deputy- 
marshal  of  the  United  States  entitled  him  to  no  more  consideration 
or  protection  than  others  engaged  in  the  same  disturbance  and  breach 
of  the  peace.  The  district  attorney  admits  that  there  is  no  federal 
statute  making  a  disturbance  at  the  polls  amounting  to  a  breach  of 
the  peace  an  offense  against  the  United  States.  This  is  not  a  case 
in  which  deputy-marshals  of  the  United  States,  in  repelling  force  by 
force  in  defense  of  themselves  or  their  prisoner,  shot  and  killed  an 
assailant.  Smith  had  violated  the  laws  of  the  state,  and  the  peti- 
tioners refused  to  turn  him  over  to  the  state  authorities.  They  held 
him,  it  may  fairly  be  inferred,  to  protect  him  because  he  was  a  deputy 
United  States  marshal,  and  to  take  him  before  Commissioner  Hoyne, 
who  had  no  jurisdiction  to  hear  a  complaint  against  him  or  to  detain 
him. 

The  order  prayed  for  is  denied,  ana  the  petition  is  dismissed. 
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Innis  v.  Oil  City  Boiler  Works. 


{Circuit  Court,  W.  D.  Pennsylvania.   January  29,  1885.) 


1.  Patents  for  Inventions — Public  Use — Bale  to  Test  Machine. 

A  single  sale,  by  an  inventor,  of  a  machine  embodying  his  completed  inven- 
tion, more  than  two  years  before  his  application  for  a  patent,  will  not  render 
the  patent  void,  where  such  sale  is  made  for  less  than  the  value  of  the  machine, 
without  profit  to  the  inveutor,  for  the  sole  purpose  of  testing  it,  and  with  the 
understanding  that  it  will  be  taken  back  if  it  does  not  work  satisfactorily 

2.  Same— Presumption. 

It  being  once  shown  that  the  use  is  experimental,  then,  upon  the  question 
of  its  reasonableness  in  point  of  duration,  every  presumption  should  be  made 
in  favor  of  the  inventor. 

In  Equity.    Sur  plea. 

James  C.  Beyce,  for  complainant. 

Geo,  H.  Christy  and  J.  K.  Hallock,  for  defendants. 

Aohebon,  J.  Doubtless  a  single  sale  by  an  inventor,  in  the  ordi- 
nary course  of  business,  of  a  machine  embodying  his  completed  in- 
vention, more  than  two  years  before  his  application  for  a  patent,  will 
defeat  his  right  thereto,  and  may  be  shown  in  bar  of  a  suit  for  in- 
fringement. And  it  may  well  be  that  such  consequence  will  not  be 
averted  by  the  mere  condition  in  the  contract  of  sale  that  the  pur- 
chaser shall  have  the  right  to  return  the  machine  and  take  back  the 
price  should  it  fail  to  work  satisfactorily.  Henry  v.  Francestown 
Soap-stone  Stove  Co.  17  0.  G.  569 ;  S.  C.  2  Fed.  Rep.  78.  But  the 
proofs  here  show  that  the  one  sale  relied  on  to  support  the  plea  was 
not  only  characterized  by  that  condition,  but  was  otherwise  excep- 
tional. It  was  made  at  an  underprice,  and  without  profit  to  the 
seller.  Moreover,  I  am  persuaded  that  the  sale  was  made  for  the 
purpose  of  securing  a  fair  test  of  the  invention. 

The  plaintiff's  improved  engine  was  designed  especially  for  drilling 
and  operating  oil-wells.  The  one  he  sold  to  Eosenfield  &  Guyer  was 
the  first  of  the  kind  he  had  built,  and  the  only  one  up  to  that  time. 
"Running  light,"  doing  no  work,  at  his  shop,  it  was  apparently  a 
success;  but  it  could  not  be  satisfactorily  tested  there.  Experienced 
machinists  and  oil  producers,  who  there  examined  it,  were  doubtful  of 
its  practical  working  in  drilling ;  and  they  expressed  the  opinion  that 
the  piston- valve  would  soon  work  loose  (resulting  in  a  leak  of  steam 
and  loss  of  power)  by  the  cutting  and  wearing  away  of  the  valve  and 
valve-bore;  and  so  firmly  convinced  of  this  defect  were  they  that 
they  would  not  give  the  engine  a  trial,  even  at  the  plaintiff's  expense. 
The  objection  went  to  the  practical  efficiency  of  the  engine*  to  per- 
form the  service  for  which  it  was  mainly  designed.  Now,  obviously, 
the  only  way  to  determine  whether  or  not  the  objection  was  well 
founded  was  to  put  the  engine  to  work  at  an  oil-well,  and  keep  it  at 
work  there  a  sufficient  length  of  time.  Mr.  Hamor,  a  member  of  the 
purchasing  firm,  was  an  expert  in  sinking  oil-wells  and  in  the  care 
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of  machinery,  and  it  was  one  of  the  terms  of  sale  that  he  would  give 
his  personal  attention  to  the  running  of  the  engine,  and  thoroughly 
try  it  at  the  well,  and  report  to  the  plaintiff  if  he  found  anything 
wrong  with  it.  To  secure  such  thorough  trial  was  the  principal  in- 
ducement with  the  plaintiff  to  make  the  sale.  Upon  the  whole  ev- 
idence it  is  plain  that  the  transaction  was  altogether  experimental ; 
therefore  the  invention  was  not  "in  public  use,  or  on  Bale,"  within 
the  meaning  of  the  statute.  Birdsall  v.  McDonald,  1  Ban.  &  A. 
165;  Elizabeth  v.  Pavement  Co.  97  U.  S.  126;  Campbell  v.  Mayor,  etc., 
9  Fed.  Rep.  503;  Graham  v.  Geneva  Lake  Manufg  Co.  11  Fed.  Rep. 
138;  Graham  v.  McCormick,  Id.  859.  Nor  am  I  prepared,  under 
the  proofs,  to  accept  the  view  that  the  trial  was  unreasonably  pro- 
longed. The  inventor  swears  that  he  regarded  a  year's  actual  use 
as  necessary  to  obviate  the  objection  that  had  been  raised  to  his  in- 
vention. The  sequel  shows  that  he  was  right;  for  even  after  more 
than  a  year's  use  of  the  engine  at  Rosenfield  &  Guyer's  well,  he  ex- 
perienced great  difficulty  in  effecting  other  sales  on  account  of  a  lack 
of  confidence  among  oil  operators  in  the  durability  of  the  engine. 
The  fact  that  at  the  end  of  about  10  months  he  began  patterns  for 
the  engines  he  built  in  the  fall  of  1875,  is  a  circumstance  too  equiv- 
ocal to  justify  the  conclusion  that  the  success  of  the  engine  was  then 
fully  assured,  even  in  his  mind.  It  being  once  shown  that  the  use 
was  experimental,  then,  upon  the  question  of  its  reasonableness  in 
point  of  duration,  every  presumption  should  be  made  in  favor  of  the 
inventor.   .The  plea  must  be  overruled;  and  it  is  so  ordered. 


MoFarland  v.  Deere  &  Mansdr  Manuf'o  Co.  and  another. 


1.  Patents  for  Inventions — Corn-Planters  —  Bergen  Patent,  No.  46,629  — 

Claim  6— Public  Use. 

An  automatic  scraper,  precisely  as  described  in  Bergen's  patent,  No.  46,629,  for 
an  improvement  in  corn-planters,  was  well  known  and  in  public  use  for  at  least 
three  years  before  the  date  of  the  Bergen  patent,  and  such  patent  cannot  be  sus- 
tained. 

2.  Same — Reissue  No.  1,935 — Infringement. 

The  first,  second,  tbird,  and  eighth  claims  of  reissued  patent  No.  1,935, 
granted  to  George  I.  Bergen,  April  18, 1865,  for  an  improvement  in  corn-plant- 
ers construed,  and  held  not  infringed  by  the  device  used  by  defendants. 

In  Equity. 

J.  G,  Manahan  and  C.  H.  Roberts,  for  complainant. 
West  dt  Bond,  for  defendants. 
John  R.  Bennett,  for  defendant  George  W.  Brown. 
Blodgett,  J.   This  is  a  bill  in  equity  for  an  accounting  as  to  prof- 
its and  damages,  by  reason  of  the  alleged  infringement  of  reissued 
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patent  No.  1,935,  granted  to  George  I.  Bergen  for  "an  improvement 
in  corn-planters,"  the  original  patent,  No.  40,789,  being  dated  De- 
cember 1,  1863,  and  the  reissued  patent  bearing  date  April  18, 1865; 
and  also  patent  No.  46,629,  granted  to  George  I.  Bergen,  March  7, 
1865,  for  an  "improvement  in  corn-planters,"  of  both  of  which  pat- 
ents complainant  olaims  to  be  owner  by  proper  assignments,  and  no 
question  is  raised  as  to  his  title.  Both  of  these  patents  have  refer- 
ence to  that  class  of  corn-planters  known  as  "check-row  planters, " 
where  the  frame  that  oarries  the  seed-dropping  device  is  mounted  on 
runners  or  blades,  which,  when  planting,  cut  a  furrow  or  crease  in 
the  ground  into  which  the  seed  is  dropped;  and  the  main  frame,  car- 
rying the  driver,  is  mounted  on  wheels  attached  to  the  rear  of  the 
frame  carrying  the  seed-dropping  mechanism. 

The  principal  features  covered  by  reissued  patent  No.  1,935,  which 
are  in  controversy  in  this  case,  are : 

(1)  'The  slotted  joint  by  which  the  two  frames  are  coupled  together  so  as 
to  allow  each  frame  a  certain  amount  of  free  vertical  motion,  so  that,  if  the 
wheels  pass  over  obstructions,  or  fall  into  depressions,  they  will  not  corre- 
spondingly raise  or  depress  the  forward  frame.  (2)  A  windlass  journaled 
upon  the  rear  frame,  projecting  over  the  forward  frame,  so  that,  by  means  of 
a  chain  or  other  flexible  connection  between  the  forward  end  of  the  windlass 
and  the  forward  frame,  the  latter  can  be  raised  or  lowered  to  regulate  the 
depth  which  the  runner  shall  go  into  the  ground  when  planting,  and  also  to 
raise  the  forward  frame  wholly  off  the  ground  for  the  purpose  of  turning  the 
planter  at  the  ends  of  the  rows,  or  for  transporting  it  from  field  to  field. 

The  only  feature  of  patent  No.  46,629  which  defendants  are  charged 
with  infringing  is  that  which  shows  scrapers  so  arranged  that  they  can 
be  brought  in  contact  with  the  wheels  for  cleaning  them  of  the  muck 
or  dirt  which  adheres  to  them  by  a  treadle  or  lever,  and,  when  they 
have  done  their  work,  will  at  once  drop  automatically  away  from  con- 
tact with  the  wheel  on  withdrawal  of  the  pressure  from  the  treadle. 
These  elements  of  patent  No.  1,935  are  embodied  in  the  first,  second, 
third,  and  eighth  claims,  which  are  as  follows: 

"(1)  The  combination  in  a  seed-planter  of  a  front  frame  carrying  the  seed- 
ing mechanism  and  a  drop-man's  seat,  and  a  rear  frame  carrying  a  coupling 
windlass  and  a  driver's  seat,  with  a  slotted  coupling,  substantially  as  de- 
scribed, for  the  purposes  set  forth. 

"  (2)  Balancing  the  front  and  rear  frames  of  a  seed-planter  by  a  windlass, 
substantially  in  the  manner  and  for  the  purposes  set  forth. 

"(3)  The  windlass,  C,  to  balance  the  front  and  rear  frames  or  control  the 
depth  of  planting  in  a  seeding-machine,  or  to  regulate  the  weight  of  the 
tongue  upon  the  team,  as  set  forth. 

""(8)  The  slotted  joint  connecting  the  front  and  rear  frames  when  the  draft 
of  the  rear  frame  is  effected  by  this  coupling  alone,  and  so  as  to  allow  a  ver- 
tical movement  of  the  front  or  rear  frame,  as  and  for  the  purposes  set  forth." 

And  the  sixth  claim  of  patent  No.  46,629  covers  the  scraper-hang- 
ing device,  which  claim  is  as  follows : 

"(6)  The  scrapers,  H,  constructed  as  described,  and  mounted  on  the  roller 
in  such  a  manner  as  to  automatically  remove  themselves  from  contact  with 
the  wheels,  as  and  for  the  purpose  set  forth." 
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The  bill  charges  infringement,  also,  of  the  first  and  second  olaims 
of  the  last-named  patent ;  bat  it  was  not  insisted  upon  at  the  hear- 
ing,  and  I  understand  this  part  of  the  case  to  be  abandoned.  The 
defendants  deny  infringement,  and  also  deny  the  novelty  of  the  fea- 
tures in  controversy  in  each  of  these  patents. 

It  seems  to  be  oonoeded  that  this  class  of  planters,  in  order  to  op- 
erate successfully,  must  have  their  rear  and  forward  frames  connected 
together  by  free  joints,  so  as  to  give  room  for  such  liberty  of  move- 
ment that  the  vertioal  action  of  the  forward  frame  will  not  be  wholly 
controlled  by  that  of  the  rear  frame ;  and  hence,  as  the  proof  shows, 
all  the  devices  for  double-frame1  maohines  which  had  preceded  that 
of  Bergen  had  provision  for  more  or  less  flexibility  between  the  frames, 
and  Bergen  states  that  the  leading  objeot  of  his  improvement  now  in 
question  is  to  secure  "an  extremely  flexible  connection  between  the 
frames,  so  that  the  machine  will  work  equally  well  on  rough  and 
smooth  ground;"  and  he  provides  by  means  of  his  slotted  joints  for 
a  possible  vertical  movement  of  several  inches  between  those  frames. 
He  intends,  he  says,  to  give  his  machine  sufficient  vertical  motion  to 
permit  "either  tube  or  wheel  to  enter  a  dead-furrow,  or  pass  over 
clods,  without  materially  changing  the  position  of  the  other  tube  or 
wheel."  A  mere  inspection  of  the  defendant's  machine,  as  illustrated 
by  the  models  in  proof,  shows  that  they  do  not  use  such  a  slotted  joint 
as  is  specifically  described  in  the  Bergen  patent  No.  1,935,  as  they 
have  not  provided  for  any  such  extreme  flexibility  between  the  frames 
as  is  called  for  in  this  reissued  patent.  Their  joint  is  not  properly 
described  as  a  slotted  joint,  but  is  a  free  joint  obtained  by  means  of 
staples  and  eye-bolts. 

When  we  look  back  into  the  prior  art,  we  find,  in  the  Chester  Bar- 
ton patent  for  a  corn-planter,  of  February  16,  1858,  a  frame  carrying 
the  seeding  device  suspended  beneath  another  frame  mounted  on 
wheels;  the  suspension  being  obtained  by  stirrups  or  slotted  joints 
which  permit  free  vertical  motion  between  the  two  frames.  In  the 
patent  of  Hermann  Kaller,  dated  July  17,  I860,  for  an  "improvement 
in  corn-planters,"  he  describes  a  two-frame  machine,  the  forward 
one  of  which  is  mounted  on  runners,  and  carries  the  seed-dropping 
device  and  shows  a  connection  of  this  forward  frame  with  the  rear 
frame  by  "eyes  or  links."  Here  is  certainly  a  suggestion  of  a  coup- 
ling which  might  allow  as  much  vertical  motion  as  that  described  in 
the  Bergen  patent;  and  in  the  patent  issued  to  J.  C.  Moore,  dated 
July  8, 1862,  we  find  he  describes  the  two  frames  of  his  corn-planter 
as  connected  "by  a  swivel  binge  in  the  center  and  guiding  buffers  on 
both  sides,  in  such  a  manner  that  each  frame  can  accommodate  itself 
to  the  inequalities  of  the  ground  independent  of  the  other,"  and 
what  he  calls  his  "guiding  buffers"  are  almost  identical  in  structure 
with  the  slotted  joint  described  by  Bergen ;  that  is,  remove  the  swivel 
hinge  which  connects  the  middle  of  the  two  frames  and  you  have  the 
Bergen  coupling.    In  the  patent  to  Armstrong  of  July  22,  1862,  he 


Digitized  by 


184  FEDEEAL  SSPOSTEB. 

shows  two  frames,  and  while  he  does  not  describe  any  joint,  he  says 
"the  forward  frame  rises  and  fails  freely;"  and  in  the  Vandiver  pat- 
ent of  Ootober  6,  1863,  he  says  "the  two  frames  are  pivoted  together 
by  bolts,  so  that  they  are  free  to  rise  and  fall,  or  move  independent 
of  each  other,  in  a  vertical  direction;"  while  the  patent  of  George  W. 
Brown,  dated  May  8,  1855,  shows  two  frames  coupled  together  by 
eye-bolt  and  staple  joints:  And  all  through  the  description  of  the  , 
machines  of  these  inventors  who  preceded  Bergen  in  this  class  of  or- 
ganizations, it  seems  to  be  conceded  that,  in  order  to  secure  their  suc- 
cessful working,  there  must  be  more  or  less  free  movement  between 
the  frames ;  some  describing  specifically  by  their  devices  more  play 
than  others,  but  all  showing  some  play.  The  eyes  and  links  of  Kaller 
would  certainly  allow  of  motion,  limited  only  by  the  number  and  length 
of  the  links;  while  Moore  says  that  his  middle  joint  may  consist  of 
an  eye-bolt  and  staple,  the  extent  of  motion  which  it  would  allow 
being,  of  course,  only  limited  by  the  size  of  the  eye-bolt  and  staple, 
butr  he  adds,  "or  of  any  other  convenient  contrivance  whereby  both 
frames  are  left  free  to  accommodate  themselves,  independent  of  each 
other,  to  the  inequalities  of  the  ground;"  so  that,  with  the  buffers  and 
guides  shown  by  Moore's  device  operating  with  his  central  joint,  which 
he  expressly  says  must  be  such  as  to  allow  free  motion  to  each  frame 
independent  of  each  other,  there  seems  to  me  no  ground  for  Bergen 
to  occupy,  except  the  specific  slotted  joint  which  he  describes.  Joints 
were  old  at  the  time  Bergen  entered  the  field.  The  construction  of 
two-frame  machines,  connected  together  with  free  joints  by  links,  had 
been  shown,  and  the  public  had  been  told  oft  and  again  by  patentees 
who  had  preceded  Bergen  in  the  field  that  there  must  be  such  a  joint 
as  would  allow  the  forward  frame  to  rise  and  fall  freely.  There  was, 
therefore,  no  invention  in  making  a  joint  which  would  allow  more  or 
less  play ;  and  it  is  not  pretended  that  Bergen  was  the  inventor  of 
a  slotted  joint :  he,  at  most,  only  used  a  slotted  joint  which  others  had 
-devised  and  used  before  him,  and  directed  the  use  of  it  in  this  par- 
ticular place,  and  may  be  said  to  have  provided  specifically  for  a 
very  long  slot,  so  as  to  give  a  large  amount  of  play  between  the 
frames.  The  Bergen  slotted  joint  is,  in  fact,  but  an  eye-bolt  and 
broad  staple,  the  length  of  slot  being  entirely  a  matter  of  mechanical 
construction. 

Enough  also  appears  in  the  proof  to  justify  the  conclusion  that 
there  was  no  utility  in  the  "extremely  flexible"  joints  shown  in  this 
Bergen  patent;  for,  in  his  patent  No.  46,629,  he  connects  the  two 
frames  together  by  a  central  curved  jointed  bar,  which  does  not  al- 
low as  much  movement  between  the,  frames  as  was  provided  for  in 
the  Moore  patent  of  July  8, 1862 ;  while  both  the  machine  of  defend- 
ants and  that  of  Brown,  whose  case  was  heard  with  this  case,  shows 
a  great  deal  less  play  between  the  frames  than  was  allowed  by  the 
slotted  joints  of  Bergen's  patent,  and  which  he  seems  to  have  deemed 
necessary.    The  present  machine  made  by  Brown  shows  only  a  tip- 
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ping  motion  between  the  frames.  From  all  which,  I  conclude  that  it 
was  found  by  experience  that  there  was  not  need  for  so  much  play 
between  the  frames  as  Bergen  seems  to  have  supposed  necessary  at 
the  time  he  devised  his  machine;  and  this  proof  certainly  suggests 
whether  this  feature  of  the  patent  is  not  void  for  want  of  utility;  but 
I  do  not  intend  to  rest  my  disposition  of  the  case  upon  this  point.  I 
am  therefore  of  opinion  that  if  the  claim  of  this  patent  for  the  slotted 
joint  can  be  sustained  at  all,  it  must  be  for  the  specific  device,  and 
that  the  defendants  do  not  use  such  a  slotted  joint  as  is  described  by 
Bergen. 

As  to  the  second  element  of  this  patent,  which  defendants  are 
charged  with  infringing,  there  is  certainly  no  windlass  in  the  defend- 
ants'  machine,  but  the  defendants  raise  the  forward  frames  from  the 
«  ground  for  the  purpose  of  turning  in  the  field,  or  for  traveling  their 
machine  upon  its  wheels  alone,  when  not  planting,  by  means  of  a 
lever,  which,  while  it  may  produce  the  same  result  as  Bergen's  wind- 
lass, operates  in  an  entirely  different  manner.  Like  the  quality  of 
flexibility  between  the  frames,  it  seems  that  it  was  early  found  to  be 
essential  to  the  operation  of  this  class  of  machines  that  some  device 
should  be  adopted  to  raise  the  runners  of  the  forward  frame  out  of 
the  ground  in  turning  at  the  ends  of  the  rows,  or  the  machine  would 
be  so  awkward  and  unmanageable  as  to  be  useless;  and  so  we  see 
that  all  who  preceded  Bergen  showed  some  device  for  lifting  the  for- 
ward frame  from  the  ground,  the  most  common  of  which  was  to  so 
arrange  the  driver's  seat  with  a  leverage  behind  the  wheels  that  the 
weight  of  the  driver  might  lift  the  forward  frame  from  contact  with 
the  ground.  It  will  be  n6ticed  that  Bergen  does  not  wholly  dispense 
with  that  feature  in  his  organization,  as  he  provides  that  the  weight 
of  the  driver  may  be  used  to  balance  the  machine;  and  the  question 
is,  was  Bergen  the  first  to  show  a  device  which  produced  such  a  re- 
sult, or  do  the  defendants  use  his  windlass  ? 

The  Chester  Barton  patent  of  February,  1858,  showed  an  arrange- 
ment for  raising  the  secondary  frame,  carrying  the  seeding  device  off 
the  ground  by  means  of  a  windlass,  so  that  the  whole  weight  was  car- 
ried on  the  wheels.  Kaller,  in  his  patent  of  July,  1860,  raised  the 
forward  frame  by  a  lever  fulcrumed  on  an  independent  castor  wheel, 
and  operated  by  the  driver.  Armstrong's  patent  of  July,  1862,  shows 
levers  fulorumed  on  the  rear  frame  so  as  to  lift  the  forward  frame 
clear  of  the  ground.  With  these  devices  before  the  public  when  Ber- 
gen introduced  his  windlass,  he  certainly  was  only  entitled  to  the 
mode  of  lifting  the  forward  frame  which  he  specially  exhibited.  He 
is  in  no  position  to  invoke  the  doctrine  of  equivalents  as  to  his  wind- 
lass. It  appears  from  the  proof  in  the  case  that  two-framed  ma- 
chines, coupled  together,  the  forward  frame  being  carried  upon  run- 
ners, are  certainly  as  old  as  the  patent  to  George  W.  Brown,  of  May 
8,  1855;  and  in  that  machine,  and  in  all  the  subsequent  two-frame 
machines,  some  device  for  raising  the  forward  frame,  either  by  levers 
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or  windlasses,  is  always  shown.  I  think  the  proof  justifies  me  in 
saying  that  Barton  and  Bergen  show  the  adoption  of  the  windlass  as 
the  means  of  applying  the  power  by  which  to  raise  the  forward  frame 
for  all  the  necessary  working  purposes  of  the  machine;  while  Brown, 
in  his  patent  of  1855,  and  other  inventors  of  improvements  who  suc- 
ceeded him,  all  show  the  use  of  levers  for  the  same  purpose;  and  my 
conclusion  is  that  the  levers  shown  in  the  defendant's  machine, 
whereby  they  raise  the*  forward  frames  clear  from  the  ground,  and 
hold  it  suspended  there,  are  but  improvements  upon  the  old  levers 
shown  in  the  machine  of  Brown  and  other  older  inventors,  whereby 
the  weight  of  the  driver,  through  the  aid  of  leverage,  accomplished 
the  same  result;  and  that  it  may  be  properly  said  that  the  defendants 
have  only  carried  forward  to  a  more  perfect  working  condition  the 
levers  of  Brown,  Ealler,  and  Armstrong,  and  have  not  entered  the  . 
field  occupied  by  those  inventors  who  adopted  the  windlass,  and  there- 
fore defendants  cannot  be  said  to  infringe,  upon  the  windlass  shown 
in  the  Bergen  patent.  As  1  have  already  said,  they  do  not  use  a 
windlass,  but  use,  in  an  improved  form,  levers  which  were  older  as  a 
device  for  the  same  purpose  than  any  of  the  windlass  machines. 
•  I  now  come  to  consider,  for  a  moment,  the  charge  of  infringement 
of  the  sixth  claim  of  patent  No.  46,629,  for  the  automatic  scrapers. 
Like  the  other  two  features  of  these  oheck-row  corn-planters,  it 
seems  to  have  been  understood,  from  the  first  efforts  at  the  construc- 
tion of  these  machines,  that  a  scraper  to  remove  the  earth  which 
should  cling  or  adhere  to  the  wheel  was  a  necessary  part  of  the  or- 
ganization. Running,  as  these  machines  were  intended  to  do,  upon 
the  soft  or  newly-ploughed  land  of  the  corn-field,  it  might  naturally 
have  been  expected  that  these  wheels  would  clog  to  such  an  extent  as 
to  require  some  application  of  a  scraper  to  remove  the  earth  and  pre- 
vent the  machine  from  becoming  unmanageable  by  being  loaded  up 
with  dirt;  and  hence  we  find  that  in  all,  or  nearly  all,  the  large 
number  of  patents  in  the  proof  in  this  case,  scrapers  in  some  form 
are  used.  I  do  not  find  that  any  patentee  showed  a  scraper  which 
would  automatically  fall  away  from  the  wheel  upon  the  removal  of 
pressure  on  the  treadle  or  lever,  by  which  the  scraper  bar  was  moved; 
but  I  do  find  in  the  Vandiver  patent  of  October  6,  1863,  scrapers  are 
shown  which  seem  to  be  intended  to  operate  automatically;  that  is, 
to  remain  constantly  in  contact  with  the  wheel,  except  when  turned 
back  by  means  of  the  lever;  and  it  can  scarcely  require  invention  to 
reverse  this  action,  and  so  hang  the  scrapers  upon  the  bar  or  rod  car- 
rying them  that  they  will  automatically  cease  to  act  when  the  press- 
ure is  withdrawn  from  the  lever.  It  required,  in  fact,  but  a  change 
of  side  upon  the  bar  upon  which  they  are  hung,  so  that  the  weight  of 
the  scraper  may  either  keep  them  in  contact  with  the  wheel,  or  allow 
them  to  swing  clear  of  it.  But,  without  discussing  the  question  as  to 
how  far  the  scraper  described  iu  the  sixth  claim  of  this  Bergen  pat- 
ent may  be  said  to  have  been  anticipated  in  the  earlier  patents,  it  ia 
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enough  to  say  thai  the  proof  in  this  case  shows  abundantly  and  con- 
clusively that  George  W.  Brown  used  scrapers  upon  machines  which, 
he  manufactured  in  the  year  1861,  and  over  1,100  of  which  were  put 
into  the  market  and  sold  in  the  spring  of  1802,  where  the  scrapers 
used  are  precisely  the  kind  shown  in  the  "Bergen  patent  No.  46,629. 
'  It  is  true,  that  courts  are  usually  wary  in  allowing  parol  evidence  to 
defeat  a  patent;  but  the  proof  in  this  case  is  so  complete  and  satis- 
factory as  to  the  number  of  machines  made,  the  time  when  they  were 
made,  and  one  of  the  original  machines  is  also  produced  in  evidence, 
with  the  testimony  of  the  persons  who  bought  it  in  1862  and  used  it 
that  year,  showing  an  automatically-acting  scraper,  precisely  as  de- 
scribed in  the  Bergen  patent,  that  it  leaves  no  room  for  doubt  that 
this  device  was  well  known,  and  in  public  use  for  at  least  three  years 
before  the  date  of  the  Bergen  patent.  The  bill  is  therefore  dismissed 
for  want  of  equity. 


McFarland  o.  Brown. 
(Circuit  Court,  2f.  D.  lUinoit.   January  5%  1884.) 

In  Equity. 

J.  G.  Manahan  and  V.  H.  Roberts,  for  complainants.  , 
John  R.  Bennett,  for  defendant. 

Bi/Odgett,  J.  This  case  was  argued  and  submitted  upon  the  same  proof  as  the 
case  of  this  Same  Complainant  v.  Deere  Mansur  Manuf'g  Co.,  ante,  781,  and  the 
reasons  which  led  me  to  the  conclusion  that  there  win  no  infringement  in  the  first 
case  are  equally  applicable  to  this  case.  The  bill  is  therefore  dismissed  for  want 
of  equity. 


Norton  v.  Haioht. 

(Circuit  Court,  N.  D.  Illinois.    November  25,  1884.) 

1.  Patents  for  Inventions— Paint-Cans— Infringement — Patents  Nob.  209,- 

070  and  226,499. 

Patent  No.  209,070,  granted  to  Edwin  Norton,  October  15, 1878,  for  an  im- 
proved paint-can  having  a  top  with  an  annular  disk,  with  an  upward  project- 
ing bead,  presenting  a  round, smooth  surface  to  the  brush,  compared  with  pat- 
ent No.  225,499,  issued  to  Francis  A.  Walsh,  on  March  16, 1880,  for  a  paint-can 
having  a  top  with  a  similar  annular  disk,  but  with  a  sharp  upturned  inner 
edge,  and  field  not  infringed  thereby. 

2.  Same — Anticipation — Clark  Dredge-Box. 

Patent  No.  209,070  did  not  differ  substantially  from  the  patent  granted  to 
H.  M.  Clark.  October  1. 1872,  for  an  "  improvement  in  dredge- boxes,"  and  was 
not  a  patentable  invention. 

In  Equity. 

Munday,  Evarts  d  Adcock,  for  complainant. 
N.  C.  Oridley,  for  defendant. 

Gresham,  J.  The  complainant,  by  this  suit,  seeks  to  enjoin  the 
defendants  from  infringing  letters  patent  No.  209,070,  issued  to  the 
complainant  on  the  fifteenth  day  of  October,  1878,  for  an  "improve- 
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ment  in  paint-cans,"  and  for  an  account  of  profits  and  damages.  The 
answer  denies  that  the  complainant  is  the  first  inventor  of  the  alleged 
improvement,  denies  infringement, ^and  justifies  under  patent  No. 
225,499,  issued  to  the  defendant  Francis  A.  Walsh  on  the  sixteenth 
day  of  March,  1880.  The7  specifications  describe  the  complainant's 
invention  as  follows : 

"It  is  customary  to  put  mixed  paints  into  tin  cans  for  shipment,  and  par- 
chasers  for  use  are  in  the  habit  of  cutting  away  the  cover,  or  a  portion 
thereof,  and  using  the  paint  direct  from  the  can.  As  such  cans  are  now 
made,  when  the  cover  or  a  part  of  it  has  been  cut  away,  a  rough  edge  remains 
with  which  the  brush  will  come  in  contact  when  drawn  over  the  edge  of  the 
opening,  which  it  is  desirable  to  do  to  remove  and  save  the  surplus  paint 
which  is  likely  to  adhere  to  the  brush  in  use.  The  object  of  my  invention  is 
to  obviate  this  difficulty,  which  I  accomplish  by  providing  an  annular  disk 
which  forms  a  portion  of  the  cover,  with  a  bead  at  the  inner  edge,  so  formed 
that  upon  the  inside  there  will  be  a  recess  to  receive  the  edge  of  the  disk, 
which  may  form  the  remainder  of  the  cover.  Said  bead  projects  upward,  and 
forms  a  smooth  surface  over  which  the  brush  can  be  drawn  after  the  neces- 
sary portion  of  the  cover  has  been  removed  to  give  access  to  the  paint.  I  also 
provide  a  secondary  cover,  fitting  over  said  bead  and  held  by  friction,  which 
can  be  used  after  a  portion  of  the  main  cover  has  been  removed. 

"In  the  drawings,  A  represents  the  body  of  a  paint-can  made  of  tin.  B  is 
an  annular  disk  or  ring  stamped  into  the  form  shown,  a  being  a  bead  at  the 
inner  part  of  the  disk,  B,  projecting  upward,  6  being  a  recess  on  the  under 
side,  formed  by  the  walls  of  the  bead,  a,  and  c  being  another  recess  on  the  un- 
der side  of  the  disk,  B,  adapted  to  fit  over  the  upper  edge  of  the  body  of  the 
can,  which  upper  edge  is  turned  over,  forming  a  flange,  d.  D  is  a  piece  of 
sheet  metal,  the  edge  of  which  is  turned  at  right  angles,  forming  a  flange, 
which  enters  the  recess,  b,  in  B,  and  is  there  secured  either  by  solder  or  suit- 
able cement.  The  outer  wall,  e,  of  the  bead,  a,  is  perpendicular  most  of  the 
way.  E  is  a  secondary  cover,  which  fits  over  the  bead,  a,  and  is  held  thereon 
by  friction.  *  *  *  When  the  paint  is  to  be  used,  that  portion  of  D  which 
is  within  the  bead,  a,  can  be  cut  out  by  means  of  a  knife  or  other  suitable 
instrument,  and  the  bead,  o,  will  furnish  a  smooth  surface  over  which  to 
draw  the  brush  to  remove  and  save  the  surplus  paint  which  adheres  thereto 
in  use;  and  if,  in  cutting  out  said  portion  of  D,  by  accident  any  parts  are 
left  so  projecting  as  to  interfere  with  the  brush,  they  can  be  easily  bent  down 
and  under  the  edge  of  the  opening.  The  secondary  cover,  E,  is  a  desirable 
feature.  It  frequently  happens  that  only  a  part  of  the  contents  of  the  can  is 
required  for  immediate  use,  and  this  cover,  E,  fits  nearly  air-tight,  and  is  a 
very  good  protection.  As  shown,  the  central  portion,  D,  of  the  cover  is  se- 
cured in  the  recess,  6,  in  B;  but  it  is  not  essential  that  it  be  so  secured.  The 
object  of  this  part,  D,  is  to  effectually  close  the  central  opening  in  the  ring, 
B,  during  transportation,  and  D,  or  anything  performing  its  office,  may  be 
secured  in  place  in  some  other  manner.  It  might  lap  over  the  recess,  b,  and 
be  soldered  to  the  under  side  of  the  part,  B.  Any  sheet  so  secured  as  to  close 
the  central  opening  in  B  during  transportation  will  answer  the  purpose, 
and  perform  the  functions  of  the  part,  D,  provided  such  sheet  can  be  conven- 
iently cut  away  to  give  access  to  the  contents  of  the  can.". 

The  claim  is  as  follows : 

"In  a  can,  a  cover  consisting  of  the  annular  ring  or  disk,  B,  having  an  up- 
wardly projecting  bead,  a,  and  a  central  portion,  D,  adapted  to  be  cut  away, 
in  combination  with  the  secondary  cover,  E,  fitting  over  the  bead,  a,  sub- 
stantially as  and  for  the  purposes  set  forth." 
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The  defendant's  can  has  an  annular  disk  similar  to  the  complain- 
ant's, but  instead  of  forming  a  bead  at  the  inner  edge,  the  defend- 
ants simply  tarn  np  the  edge  of  the  tin  or  metal  in  a  vertical  direc- 
tion, thus  forming  a  flange  to  receive  the  supplemental  cover  or  slip. 
They  also  use  a  diaphragm  composed  of  taggers  iron,  or  other  thin 
metal,  adapted  to  be  out  away,  which  they  extend  across  the  entire 
top  of  the  can  under  the  annular  disk,  and  secure  both  the  diaphragm 
and  disk  to  the  walls  of  the  oan  by  seaming,  instead  of  seouring  the 
diaphragm  in  an  upward  sunk  groove  in  the  annular  disk,  or  by  sol- 
dering it  to  the  under  side  of  the  disk,  as  does  the  complainant.  The 
defendants'  can  has  no  bead  with  a  smooth,  rounded  surface  at  its 
inner  opening  upon  which  to  wipe  the  brush  when  the  can  is  used  as 
a  paint-pot. 

The  complainant's  patent  is  for  a  combination  of  old  elements. 
Whatever  merit  it  has  is  in  the  specific  arrangement  of  its  parts. 
His  invention,  if  it  can  be  called  such,  consists  in  the  precise  device 
which  he  has  described  and  claimed ;  and  his  patent  is  not  infringed, 
unless  the  elements  entering  into  the  defendants'  device  are  arranged 
in  substantially  the  same  way.  Does  the  defendants'  can  contain 
the  same  elements,  or  their  equivalents,  and  is  it  constructed  or  ar- 
ranged in  the  specific  form  described  in  the  complainant's  patent  ? 
The  complainant's  invention  consists  in  so  constructing  a  paint-can 
that  it  may  be  used  as  a  paint-pot  after  the  cover  has  been  removed 
to  give  access  to  the  paint.  The  bead  is  formed  at  the  inner  edge  of 
the  annular  disk,  projecting  upward,  to  furnish  a  smooth  surface  upon 
which  to  wipe  the  brush,  and  relieve  it  of  the  surplus  paint.  It  is 
obvious  that  a  brush  wiped  against  a  round  or  smooth  surface  will 
wear  much  longer  than  when  drawn  over  a  rough  or  sharp  edge.  The 
complainant,  by  using  the  bead,  obviates  the  difficulty  of  bringing  the 
brush  into  contact  with  the  rough  or  sharp  edge  of  the  tin  or  other 
metal.  The  defendant  disregards  the  function  of  the  upwardly  pro- 
jecting bead,  and  in  its  place  employs  substantially  that  which  the 
complainant  discards  or  rejects.  The  complainant  has  limited  him- 
self in  his  claim  to  a  can  with  an  annular  ring  or  disk,  having  an  up- 
wardly projecting  bead,  and  he  must  stand  by  his  claim  as  he  made 
it.  The  elements  constituting  the  defendant's  can  are  not  constructed 
in  the  same  form  as  complainant's.  The  one  employs  an  annular 
disk  with  a  sharp,  upturned  edge;  the  other,  an  annular  disk  with 
an  upwardly  projecting  bead,  presenting  a  round,  smooth  surface  to 
the  brush.  One  combination  is  not  the  same  as  another  if  it  sub- 
stantially differs  from  it  in  any  of  its  parts.  The  defendant's  annu- 
lar disk,  with  its  sharp,  upturned  inner  edge,  is  not  the  equivalent 
of  the  complainant's  annular  disk,  with  its  smooth,  rounded  bead, 
projecting  upwards.  The  complainant  distinctly  describes  the  bead, 
and  claims  it  as  a  material  part  of  his  device.  Mathews  v.  Machine 
Co:  105  U.  8.  54;  Bridge  v.  Excelsior  Co.  21  0.  G.  1955;  S.  C.  12 
Fed.  Rep.  928,  note. 
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Letters  patent  issued  to  H.  M.  Clark,  on  the  first  day  of  October, 
1872,  for  an  "improvement  in  dredge-boxes."  Clark's  device  or  can 
is  provided  with  a  cover,  constructed  with  an  annular  ring  or  breast, 
at  the  inner  edge  of  which  is  a  vertical  flange,  or  ledge,  adapted  to 
receive  and  hold,  a  secondary  slip-cover.  Underneath,  and  fitting  to 
the  annular  top-cover,  a  thin  metal  diaphragm  is  secured,  by  adapt- 
ing its  edges  so  that  they  fit  closely  inside  the  turned  down  outward 
edge  of  the  top-cover,  and  so  that  the  ring  of  the  cover,  when  inserted 
with  its  down-turned  edge  at  the  top,  secures  and  confines  the  dia- 
phragm against  and  within  the  top-cover.  The  diaphragm  is  perfo- 
rated. It  is  not  hermetically  sealed  in  the  cover,  and  there  is  no 
rounded  upturned  bead  at  the  inner  edge  of  the  annular  ring  or 
breast.  Any  experienced  mechanic,  with  Clark's  dredge-box  or  can 
before  him,  could  readily  construct  the  complainant's  paint-pot.  In 
mechanical  construction  there  is  no  substantial  difference  in  the  two 
devices.  Clark's  can  was  constructed  to  hold  pepper,  spice,  and  other 
dry  substances,  and,  of  course,  a  tight  joint  was  not  called  for.  A 
can  constructed  in  the  same  way,  with  a  diaphragm  soldered  to  the 
annular  ring,  and  thus  adapted  to  hold  liquid,  shows  no  invention. 
The  bill  is  dismissed  for  want  of  equity. 


Forties  v.  Five  Hundred  and  Forty-Three  Thousand  Three  Hun- 
dred and  Twenty-Five  Feet  of  Pine  Lumber,  late  Cargo 
of  the  Barge  Hamilton  J.  Mills. 

Same  and  another  v.  Five  Hundred  and  Sixty  Thousand  and  Sixty- 
Two  Feet  of  Pine  Lumber,  late  Cargo  of  the  Barge 
Walter  A.  Sherman. 


Demurrage  —  Contract—  "Good  Dispatch  "—Waiver  of  Demurrage — Evi- 
dbnce — Dismissal  op  Ltrei,. 

Upon  examination  of  the  evidence  and  the  circumstances  in  this  case,  held, 
(1)  that  an  agreement  binding  upon  respondent  to  give  good  dispatch  is  not 
proven ;  and  (2)  that  it  is  shown  that  the  libelants  waived  their  claim  for  de- 
murrage, and  the  libel  should  be  dismissed. 

These  are  demurrage  cases. 


On  the  twenty-fifth  day  of  October,  1883,  the  libelants,  as  owners 
of  the  barges  Mills  and  Sherman  made  a  contract  through  Warner 
&  Becker,  ship-brokers,  of  Cleveland,  Ohio,  the  special  agents  of  Mary 


The  Hamilton  J.  Mills. 


The  Walter  A.  Sherman. 
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J.  Poole,  the  respondent,  to  convey  a  quantity  of  lumber  from  Pene- 
tanguishene,  on  Georgian  bay,  Ontario,  to  Buffalo,  New  York.  The 
only  authority  given  Warner  &  Becker  is  found  in  letters  and  tele- 
grams from  8.  G.  Poole,  the  respondent's  general  agent  at  Buffalo. 
The  statements  and  representations  made  by  Poole  during  this  cor- 
respondence, between  October  2d  and  October  25th,  so  far  as  it  is 
necessary  to  refer  to  them,  were  as  follows : 

He  stated  that  there  were  2,000,000  feet  of  lumber  in  good  condi- 
tion at  the  dock  (not  on  the  dock,  as  libelants  erroneously  assumed, 
but  on  or  near  the  dock)  of  the  Brentwood  Lumber  Company,  at  Pene- 
tanguishene,  ready  to  deliver  on  the  vessel's  rail;  that  he  would  pay 
.  $3.25,  bat  not  $4,  per  thousand  feet.  On  the  twenty-fifth  of  October 
he  received  from  Warner  &  Becker  the  following  telegram : 

"If  we  can  charter  two  million  capacity,  to  leave  here  Saturday,  for  your 
lumber,  at  83.50.  shall  we  do  so?" 

The  reply  was : 

"If  cannot  for  less,  will  pay  03.50,  loading  as  fast  as  possible." 

On  the  same  day,  Warner  &  Becker  gave  the  libelants  the  follow- 
ing order : 

"Cleveland,  Ohio,  October  25,  1883. 

"Brentwood  Lumber  Company,  Penetanguistene,  Ontario— Gentlemen: 
You  will  please  deliver  on  rail  of  barges  Hamilton  J.  Mills,  Sherman,  and 
S.  D.  Hungerford,  cargoes  of  lumber,  and  consign  same  to  Buffalo,  N.  Y. 
Lake  freight,  three  dollars  and  fifty  cents  ($3.50)  per  thousand,  to  be  deliv- 
ered on  rail  of  barges  and  taken  from  rail  at  Buffalo,  N.  Y.  Barges  to  have 
good  dispatch  in  loading.         Yours  truly,  Warner  &  Becker. 

"By  order  of  S.  G.  Poole,  General  Agent." 

The  barges  left  Cleveland  October.  27th,  and  reached  Penetan- 
guishene  November  4th.  They  commenced  loading  Monday,  November 
5th.  In  order  to.  expedite  the  loading,  the  mills  were  closed  down 
and  the  mill  hands  worked  several  nights  until  12  and  1  o'clock. 
The  Sherman,  carrying  661,060  feet,  finished  loading  on  the  twenty- 
seventh  of  November;  the  Mills,  650,000  feet,  on  the  20th;  the  Hun- 
gerford, 340,000  feet,  on  the  22d.  The  tow  started  for  Buffalo  on  the 
23d,  reaching  there  on  the  fourth  of  December.  On  the  twenty-ninth  of 
October  the  libelant  Fortier  and  his  agent,  Bice,  had  an  interview 
with  Poole,  at  the  latter's  office  in  Buffalo.  A  copy  of  Warner  & 
Becker's  order,  containing  the  clause  for  "good  dispatch,"  was  then 
exhibited  to  Poole,  and  he,  in  return,  showed  Fortier  the  entire  cor- 
respondence with  Warner  &  Becker.  Poole  there  stated  that  Wannr 
&  Becker  were  mistaken  in  saying  that  there  were  2,000,000  feet  of 
lumber  on  the  dock  at  Penetanguishene;  that  there  were  not  to  ex- 
'  ceed  500,000  feet ;  that  the  remaining  lumber  could  be  run  down  on 
a  tram-way  at  the  rate  of  100,000  feet  per  day,  and  that  it  would 
take  a  number  of  days  to  complete  the  loading.  On  the  30th,  Poole 
telegraphed  the  lumber  company  not  to  load  unless  the  barges  would, 
load  without  demurrage.    On  the  same  day,  Rice,  as  Fortier's  repre- 
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sentative,  went  to  Penetanguisbene  to  examine  the  facilities  for  load- 
ing, and  on  the  31st  advised  Fortier  by  telegram  of  the  general  situa- 
tion, stating  that  it  would  take  16  or  18  days  to  load.  He  also  advised 
Fortier  of  Poole's  telegram  to  the  lumber  company  not  to  load  if  there 
was  any  claim  for  demurrage.  In  reply,  Fortier  telegraphed  Bice  to 
present  order  for  cargoes  on  arrival  of  the  barges,  and  if  the  lumber 
company  refused  to  load,  to  notify  him  and  he  would  send  further 
instructions.  Meanwhile  Bice,  and  Crossneld,  the  representative  of 
the  lumber  company,  had  attempted  to  negotiate  upon  the  question 
of  demurrage.  As  a  result  of  this  conversation,  Crossneld,  on  the 
31st,  telegraphed  Poole  as  follows : 

"You  must  settle  question  of  demurrage  with  Mr.  Fortier,  owner  of  barges. 
Telegraph  whether  to  load." 

On  the  first  of  November  Poole  answered  in  these  words : 
"Fortier  says  no  demurrage,  but  load  as  fast  as  possible." 

This  telegram  was  accepted  by  Bice  and  the  lumber  company  as 
final,  and  the  loading  commenced  as  soon  as  the  barges  were  ready. 
Poole  testifies  that  this  telegram  was  sent  with  Fortier's  approval  and 
assent.  Fortier  denies  this.  Damages  are  demanded  for  the  delay 
in  loading,  not  for  fraudulent  representations. 

Benjamin  H.  Williams,  for  libelants. 

George  Clinton,  for  respondent. 

Coxe,  J.  Of  the  issues  involved  in  these  actions  but  two  will  be  ex- 
amined :  First.  Was  there  an  agreement  binding  upon  the  respon- 
dent to  give  good  dispatch?  Second.  Did  the  libelants  waive  their 
claim  for  demurrage  ? 

Whether  or  not  there  was  a  valid  agreement  for  good  dispatch  de- 
pends entirely  upon  the  authority  delegated  to  Warner  &  Becker. 
Their  instructions  were  wholly  in  writing,  and  nowhere  contained  per- 
mission to  insert  such  a  clause.  The  nearest  approach  to  it  is  found 
in  the  stipulation  to  load  as  fast  as  possible,  but  this  language  pre- 
cludes the  idea  that  the  respondent  intended  to  limit  herself  to  any 
given  number  of  days.^  Fairly  construed,  in  view  of  preceding  state- 
ments, it  meant  simply  that  every  facility  which  the  dock  to  which 
the  barges  were  consigned,  and  the  premises  adjacent  thereto,  af- 
forded, wonld  be  used  in  loading.  For  so  much  the  brokers  were  au- 
thorized to  contract,  but  surely  no  inference  can  be  drawn  from  the 
language  used  which  justified  the  insertion  of  a  clause,  which,  if  the 
libelants'  contention  is  correct,  bound  the  respondent  to  accomplish  the 
absolute  impossibility  of  loading  in  from  two  to  four  days.  There  was 
nothing  in  the  correspondence  and  nothing  in  the  general  character 
of  the  brokers'  employment  to  warrant  it.  They  were  the  particular 
agents  of  the  respondent  to  make  this  single  agreement.  Their  au- 
thority was  specific  and  should  nave  been  strictly  pursued.  Having 
exceeded  it,  the  principal  is  not  bound.  Nor  can  it  be  said  that  the 
contract,  as  interpreted  by  the  libelants,  was,  by  any  act  of  omis- 
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sion  or  commission,  subsequently  ratified.  Poole  knew  nothing  of  the 
stipulation  for  good  dispatch  until  shown  the  order  by  Fortier,  four 
days  after  it  was  given.  He  then,  if  his  own  statement  is  to  be  be- 
lieved, distinctly  repudiated  it.  But  upon  the  uncontradicted  testi- 
mony there  was  no  ratification.  Warned  by  a  similar  experience  a 
short  time  previous,  Poole  endeavored,  from  the  inception  to  the  end 
of  the  negotiations,  to  avoid  all  claims  for  demurrage.  He  knew  that 
by  no  human  power  could  the  barges  be  loaded  in  four  days  at  the 
x  Brentwood  dock.  At  the  interview  with  Fortier  and  Rice,  on  the  29th, 
the  entire  correspondence  with  Warner  &  Becker  was  produced,  and 
facts  stated  which  proved  to  a  demonstration  that  such  rapid  loading 
was  entirely  out  of  the  question.  The  next  day,  in  order  that  all 
doubt  regarding  his  position  might  be  removed,  he  telegraphed  not  to 
load  if  demurrage  was  demanded.  In  view  of  all  this,  to  say  that 
Poole  consented  to  a  construction  which  rendered  his  principal  liable 
in  damages  if  she  failed  to  accomplish  an  impossibility  is  to  reflect 
seriously  upon  his  sanity.  That  the  respondent  fairly  performed  the 
contract  thus  limited  and  defined,  is,  it  is  thought,  sufficiently  estab- 
lished by  the  proof.  Indeed,  it  is  not  seriously  disputed  that  the 
loading  progressed  as  rapidly  as  the  situation  at  the  Brentwood  dock 
permitted. 

Second.  Did  the  libelants  waive  their  claim  for  demurrage  ?  On  the 
first  of  November  Poole  sent  to  the  agent  of  the  Brentwood  Lumber 
Company  the  following  dispatch :  "Fortier  says  no  demurrage,  but 
load  as  fast  as  possible."  The  respondent  contends  that  this  telegram 
was  duly  authorized  by  Fortier.  The  libelants  insist  that  it  contains 
a  false  statement,  and  was  without  Fortier's  knowledge  or  consent. 
What  is  the  proof?  Poole  testifies  that  on  November  1st,  at  his  of- 
fice, he  showed  Fortier  Crossfield's*  dispatch  of  the  day  previous,  in 
which  he  says  that  the  question  of  demurrage  must  be  settled  at  Buf- 
falo ;  that  after  reading  it  Fortier  replied,  substantially,  that  he  should 
not  demand  demurrage,  but  vessels  must  be  loaded  as  fast  as  possi- 
ble; that  the  dispatch  in  question  was  then  written,  and  after  being 
shown  to  Fortier,  was  sent  with  bis  full  knowledge  and  approbation. 
Poole  is  partially  corroborated  by  the  clerk  in  his  office,  who  recollects 
seeing  a  dispatch  handed  to  Fortier  on  that  day.  He  also  remembers 
that  after  Fortier  had  given  his  consent,  a  messenger  was  called  and  the 
dispatch  delivered  to  him.  Fortier  denies  that  such  a  conversation 
or  transaction  took  place  at  any  time.  He  thinks,  however,  that  he 
was  at  Poole's  office  and  had  an  interview  on  November  1st,  but  he 
does  not  give  the  particulars  of  the  conversation.  He  says  that  on 
the  previous  evening,  having  in  his  hands  Rice's  dispatch  advising 
him  of  Poole's  direction  not  to  load  unless  demurrage  was  waived,  he 
stepped  into  Poole's  office  and  told  him  that  the  vessels  had  not  ar- 
rived; that  there  was  no  person  at  Penetanguishene  authorized  to 
demand  demurrage,  and  that  he  wanted  Poole  to  load  according  to 
order.    That  this  was  a  most  extraordinary,  irrational  and  incon- 
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sequential  statement,  unless  it  bore  upon  the  question  in  dispute, 
which  had  been  referred  to  them  for  settlement  by  Crossfield's  tele- 
gram, will  hardly  be  denied.  When  asked  if  the  telegram  waiving 
demurrage  was  shown  him,  Fortier,  without  saying  positively  that  it 
was  not,  evidently  desires  to  leave  that  impression,  for  he  testified 
that,  although  a  telegram  was  shown  him,  it  had  reference  to  an  en- 
tirely different  matter.  This  alleged  telegram  was  not  produced  or 
satisfactorily  accounted  for  in  any  way.  Poole  denies  that  he  showed 
Fortier  any  telegram  but  the  one  waiving  demurrage.  , 
It  will  be  observed  that  Poole's  evidence  is  positive  and  affirmative, 
Fortier's  negative  and  indirect.  But,  disregarding  the  disputed  tes- 
timony, what  are  the  presumptions  to  be  drawn  from  the  admitted 
facts  ?  What  are  the  probabilities  ?  In  order  to  answer  these  ques- 
tions intelligently,  it  is  necessary  to  understand  the  situation  and  the 
surroundings  of  the  parties.  Fortier  knew  that  Poole  disputed  his 
interpretation  of  the  order  for  good  dispatch,  and  insisted  that  the 
brokers  had  no  authority  to  insert  that  clause;  he  knew  that  Poole 
contended  that  he  was  only  required  to  load  as  fast  as  possible  at  the 
Brentwood  dock.  He  knew  that  Poole  had  telegraphed  his  people  at 
Penetauguishene  not  to  load  unless  all  claims  for  demurrage  were 
abandoned;  that  Rice  and  Crossfield  had  refused  to  settle  the  ques- 
tion of  demurrage;  that  unless  it  was  settled  he  must  abandon  all 
expectation  of  procuring  a  cargo  upon  this  order.  His  vessels  had 
,  then  passed  Port  Huron,  and  had  entered  the  open  lake.  There  was 
no  way  to  recall  them  or  direct  them  to  another  port.  The  season 
was  growing  late,  and  it  can  hardly  be  supposed  that  Fortier  over- 
looked the  fact  that  even  with  good  dispatch,  as  he  interpreted  the 
order,  his  barges  could  not,  in  all  probability,  be  released  before  No- 
vember 24th  or  25th;  so  near  the  close  of  navigation,  that  even  if 
another  commission  could  be  obtained  it  would  be  hazardous  to  un- 
dertake it.  The  alternative  thus  offered  Fortier  was  either  to  load 
without  demurrage,  or  refuse  to  do  so  and  lose  his  freight.  With  his 
barges  at  an  obscure  and  distant  port,  the  opportunity  for  further  em- 
ployment during  the  season  was  by  no  means  certain.  Was  it  wise 
for  him  to  abandon  a  certainty  for  a  doubtful  and  disputed  claim 
which  could  only  be  realized  upon,  if  at  all,  at  the  end  of  a  protracted 
litigation?  Is  it  not  reasonable  to  suppose  that  in  these  circum- 
stances, even  though  he  felt  himself  aggrieved,  he  concluded  to  ac- 
cept the  lesser  of  two  evils  which  confronted  him  ?  It  is  incredible 
that  this  barrier  of  demurrage,  which  was  regarded  as  insurmountable 
by  Poole,  could  have  been  removed  without  some  notice  being  taken  of 
it  by  those  most  interested ;  that  his  apparently  unconditional  surren- 
der should  have  taken  place  without  even  a  murmur  of  comment  or 
inquiry.  And  yet,  if  the  libelants'  theory  is  correct,  the  subject  was 
never  alluded  to,  though  the  parties  met  in  consultation  after  the 
question  had  assumed  this  serious  shape.  Is  this  position  reason- 
able ?    To  maintain  it  evidence  must  be  rejected,  probability  disre- 
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garded,  and  Poole  found  guilty  of  a  most  atrocious  piece  of  chicanery. 
He  most  be  convicted  of  a  fraud,  alike  infamons  and  transparent;  a 
trick  which  could  not  have  remained  long  undiscovered,  and  which 
would  brand  him  not  only  as  a  scoundrel,  but  also  as  a  simpleton. 
There  is  nothing  in  the  proof  to  warrant  such  a  conclusion.  The 
weight  of  evidence  and  the  presumptions  are  with  the  respondent 
upon  this  issue.  It  follows  that  the  libels  must  be  dismissed,  with 
costs. 


1.  Collibion— Unlicensed  Pilot  at  Wheel— Fault. 

While  the  mere  fact  that  an  unlicensed  pilot  was  at  the  wheel  at  the  time  of 
a  collision  will  not  of  itself  fix  the  responsibility  therefor,  yet  that  circum- 
stance may  well  be  taken  into  consideration  in  determining  the  question  of 
which  party  was  at  fault.  % 

2.  Same — Conflicting  Evidence. 

In  a  conflict  of  evidence  as  to  the  exact  position  at  the  time  of  a  collision  of 
a  fleet  of  flat-boats,  moored  at  an  abutment  at  the  libelants'  landing,  greater 
weight  should  be  given  to  the  testimony  of  the  witnesses  who,  by  reason  of 
'  their  connection  with  the  fleet,  had  the  better  opportunity  of  knowing  what 
the  fact  was. 

In  Admiralty. 

Morton  (&  Hunter,  for  libelants. 
Barton  dc  Soyi,  for  respondents. 

Achbson,  J.  This  suit  is  for  the  recovery  of  damages  caused  by 
the  sinking  of  the  libelants'  flat,  loaded  with  coal,  which  occurred 
about  noon  of  May  17,  1882.  This  flat  was  one  of  a  fleet  moored  at 
the  libelants'  abutment  or  ice-breaker  at  their  landing  at  East  Liver- 
pool, Ohio.  It  was  struck  by  a  flat  in  the  tow  of  the  steam  tow-boat 
Hunter  No.  2,  and  sunk  immediately  after  the  collision.  The  tow- 
boat,  having  seven  craft  in  tow,  had  come  down  the  Ohio  river,  her 
destination  being  the  landing  of  Turnbull  &  Sharp,  which  is  a  few 
hundred  feet  above  the  libelants'  landing  on  the  same  side  of  the  river. 
She  attempted  to  land  at  the  abutment  of  Turnbull  &  Sharp,  but  failed 
to  do  so,  missing  the  landing,  and  in  backing  out  from  the  Ohio  shore 
the  collision  occurred.  Charles  E.  Sloane,  the  pilot  of  the  tow-boat, 
in  his  testimony  says:  "We  lost  control  of  the  boat  and  tow  that  far 
that  we  missed  making  the  landing  at  Turnbull  &  Sharp's."  But 
why  they  so  lost  control  of  the  boat  and  tow  he  does  not  satisfacto- 
rily explain.  It  is  true,  the  water  was  high, — at  a  stage  of  about  18 
feet ;  but  Sloane  further  states :  "We  have  made  that  landing  at  Turn- 
bull  &  Sharp's  frequently  before  on  water  about  the  same  stage. 
There  was  nothing  unusual  in  the  water,  nor  in  the  size  of  our  Meet, 
nor  in  the  elements,  to  prevent  us  making  the  landing,  excepting  a 
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little  wind,  which  was  not  very  strong,  and  which  we  encounter  nearly 
every  trip."  At  the  time  of  the  collision,  Sloane  was  not  in  the  pilot- 
house, as  he  should  have  been.  The  captain  of  the  tow-boat,  Henry 
W.  Wolfe,  who,  though  a  licensed  Monongahela  river  pilot,  was  not 
licensed  to  run  as  pilot  on  the  Ohio  river,  was  then  at  the  wheel,  and 
had  been  for  some  time,  perhaps  half  an  hour.  It  is,  indeed,  testified 
that  Sloane  was  also  in  the  pilot-house  up  until  within  a  few  minutes  of 
the  collision,  when,  seeing  it  imminent,  he  ran  forward  to  the  Hunter 
flat  and  cut  it  loose  from  the  tow.  Now,  while  the  mere  fact  that  Wolfe 
was  not  a  licensed  Ohio  river  pilot  would  not  of  itself  fix  responsibil- 
ity for  the  collision  upon  the  Hunter  No.  2,  yet,  in  determining  the 
question  of  negligence,  the  fact  that  the  wrong  man  was  at  the  wheel 
may  well  be  taken  into  consideration. 

A  careful  reading  of  the  testimony  has  brought  me  to  the  conclu- 
sion that  in  approaching  the  landing  of  Turnbull  &  Sharp,  on  this 
occasion,  the  tow-boat  was  not  properly  handled.  She  should  have 
"rounded  to"  above  their  landing,  and  got  straightened  up  in  the 
river  by  the  time  she  reached  their  abutment ;  but  this  she  failed  to 
do,  and  was  not  im  good  shape  to  make  the  landing.  George  F. 
Thompson,  the  mate  of  the  tow-boat,  says:  "We  were  out  of  our  or- 
dinary course  when  we  were  not  straightened  up  opposite  the  land- 
ing of  Turnbull  &  Sharp,  in  shape  to  make  the  landing."  I  am  quite 
clear  that  the  navigation  of  the  tow-boat  here  was  faulty,  and  led  to 
the  subsequent  collision,  although  it  is  perhaps  true,  that,  after  the 
boat  failed  to  make  her  landing,  reasonably  proper  efforts  were  made 
to  avoid  the  collision. 

But  it  is  claimed  on  the  part  of  the  defense  that  the  libelants'  flat 
was  too  far  out  in  the  river,  and  was  an  improper  and  unlawful  ob- 
struction to  navigation,  and  that  the  collision  was  due  to  this  fact. 
The  respondents  claim  that  their  diagram  —  Exhibit  A  —  correctly 
shows  the  position  of  the  libelants'  fleet  on  this  occasion,  and  that  the 
whole  fleet  (the  upper  tier  containing  six  pieces)  lay  entirely  outside 
of  the  libelants'  abutment.  The  testimony  directly  upon  this  point 
is  conflicting,  but,  in  my  judgment,  the  clear  weight  of  it  is  against 
the  respondents.  Such  of  their  witnesses  as  place  the  whole  fleet 
outside  the  abutment,  in  "view  of  their  respective  stand-points  of  ob- 
servation, may  well  be  mistaken  as  to  the  exact  position  of  the  fleet. 
The  libelants'  witnesses  (being  connected  with  the  fleet)  had  a  much 
better  opportunity  to  know  what  the  fact  was,  and  they  testify  that  the 
fleet  lay  below  the  abutment,  but  extending  outside  of  it  by  the  width 
of  two  flats  and  one- half  only.  There  is  very  strong  circumstantial 
evidence  sustaining  the  witnesses  for  the  libelants  in  respect  to  the 
position  of  their  fleet.  Thus  it  is  shown  beyond  any  question  that  the 
Hunter  flat,  which  did  the  mischief,  and  which  was  but  80  feet  long, 
after  its  stroke  rebounded  and  lodged  on  the  libelants'  abutment.  Now 
this  was  scarcely  possible  if  the  fleet  lay  wholly  outside  the  abutment, 
whether  the  injured  flat  was  the  extreme  outside  one,  as  the  respond- 
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entfl  say,  or  next  to  the  outside,  as  the  libelants  affirm.  This,  Capt. 
Wolfe,  in  the  course  of  his  cross-examination,  iB  forced  to  admit. 
Again,  Joseph  Merrington,  the  wrecker  who  raised  the  sunken  flat, 
testifies  that  he  found  its  lower  end  on  a  line  with  the  outside  edge 
of  the  abutment.  Furthermore,  in  the  then  stage  of  water  it  would 
seem  to  have  been  impracticable  to  hold  the  fleet  in  the  position  shown 
by  Exhibit  A  without  an  anchor  or  a  line  fastened  to  shore  above  the 
libelants'  landing,  neither  of  which  was  employed. 

Upon  the  whole  evidence,  I  find  that  the  position  of  the  libelants' 
fleet  was  as  olaimed  by  them,  and  that  it  did  not  extend  outside  their 
abutment  more  than  the  breadth  of  two  and  one-half  flats,  or  about  40 
feet  in  all.  In  that  position  the  fleet  did  not  unduly  encroach  on 
the  river,  which,  at  that  time  and  place,  was  about  one-half  mile 
wide.  There  was  ample  room  for  all  the  legitimate  purposes  of  nav- 
igation outside  the  libelants'  fleet,  and,  under  all  the  circumstances 
then  existing,  the  libelants  exercised  the  right  of  moorage  in  a  rea- 
sonable and  customary  manner.  The  conclusion  I  have  reached  is 
that  the  loss  in  question  was  due  altogether  to  inexcusable  careless- 
ness and  want  of  proper  skill  on  the  part  of  those  navigating  the  tow- 
boat  Hunter  No.  2.  The  proofs  seem  to  establish  the  correctness  of 
the  several  items  of  the  libelants'  claim,  as  set  forth  in  their  bill  of 
particulars  attaohed  to  the  libel. 

Let  a  decree  in  favor  of  the  libelants  be  drawn  for  the  amount  of 
their  claim,  with  interest  from  May  17,  1882,  and  costs. 


1.  Admiralty  Piactiob— Verbal  Agreement  to  Discontinue — Jurisdiction. 

A  verbal  agreement  between  the  parties,  after  libel  in  admiralty  filed,  for  the 
settlement  and  discontinuance  of  the  suit,  about  the  terms  of  which,  however, 
they  soon  differed,  and  which  was  not  set  up  in  the  answer  afterwards  filed, 
cannot  at  final  hearing,  after  full  proofs  taken,  be  insisted  on  as  having  ousted 
the  jurisdiction  of  the  court,  even  if  originally  such  effect  might  have  been 
given  to  it. 

2.  Same— Costs. 

Although  on  account  of  the  voluntary  reparation  by  the  respondents  for  most 
of  the  libelant's  damages  from  a  collision,  and  for  other  reasons,  the  court  in- 
clined to  deny  him  costs,  yet,  in  view  of  tbe  absolute  denial  of  responsibility 
contained  in  the  answer,  held,  that  the  respondents  were  justly  chargeable  with 
full  costs,  they  having  chosen  to  litigate  that  question  unsuccessfully. 

In  Admiralty. 

Barton  &  Son,  for  libelant. 

Knox  dc  Reed,  for  respondents. 

Acheson,  J.  I  am  not  convinced  that  the  injury  to  the  libelant's 
fiat-boat  was  by  reason  of  unavoidable  accident.   If  a  wind-storm 
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prevailed,  the  Robert  Jenkins,  in  the  midst  of  it,  voluntarily  pat  her- 
self in  perilous  proximity  to  the  flat;  and  while  the  injury  was  not 
the  result  of  willfulness  or  gross  negligence,  there  was  such  a  lack  of 
due  care  as  fairly  made  the  tow-boat  answerable  for  the  collision. 
The  owners  of  the  Robert  Jenkins,  the  respondents,  raised  the  sunken 
flat,  delivered  its  cargo  of  stone,  and  had  the  flat  docked  and  repaired 
by  Oswald  Kellar,.  all  at  their  expense.  The  flat  was  old  and  long 
used,  and,  it  would  seem,  needed  additional  repairs  to  those  thus 
made;  but  the  evidence  satisfies  me  that  Kellar  repaired  all  the  dam- 
age to  the  flat  which  had  been  occasioned  by  the  collision.  The  only 
remaining  duty  incumbent  upon  the  respondents  as  respects  the  flat 
was  to  have  it  towed  from  Kellar's  docks  to  the  landing  at  which  it 
it  had  been  sunk;  but,  according  to  the  clear  weight  of  the  evidence, 
the  libelant  dispensed  with  this,  he  directing  the  respondents  to  leave 
the  flat  at  Kellar's  for  further  repairs  which  he  himself  desired  to 
have  made.  The  libelant  does,  indeed,  deny  the  genuineness  of  the 
written  order  of  November  24,  1883;  but  it  is  incredible  that  Mr. 
Hoag  should  have  forged  the  libelant's  name.  The  charitable  sup- 
position is  that  the  libelant's  recollection  is  at  fault.  The  testimony 
of  Mr.  Jenkins  and  Mr.  Hoag  is  strongly  confirmed  by  Kellar,  who 
testifies:  "He  [the  libelant]  talked  about  having  the  flat  put  on  the 
dock  again,  and  the  bottom  calked  all  new  and  a  plank  or  two  put 
in.    This  was  work  he  wished  me  to  do  for  him." 

The  evidence,  however,  indicates  that  besides  the  injury  to  the  flat 
the  libelant  sustained  some  other  damages  which,  I  think,  may  be 
justly  fixed  at  $15.  But  the  respondents  contend  that  this  suit  is 
not  open  to  further  prosecution,  because  of  an  agreement  for  the  set- 
tlement of  the  case  entered  into  by  the  parties  immediately  after  the 
libel  was  filed ;  the  respondents  asserting  that  by  raising  and  repair- 
ing the  flat  and  delivering  its  cargo  they  performed  in  the  main  what 
they  agreed  to  do,  and  that  they  tendered  performance  of  what  re- 
mained to  be  done  by  them ;  and  they  maintain  that  the  libelant's 
only  remedy  is  upon  the  said  agreement.  But  to  this  argument  there 
are  two  answers :  First,  the  agreement  was  verbal,  and  the  parties 
soon  differed  (as  they  yet  do)  as  to  its  terms ;  the  libelant  alleging  that 
the  respondents  were  to  pay  the  fees  of  his  counsel,  which  the  re- 
spondents deny-.  Under  the  conflicting  evidence,  it  is  hard  to  decide 
which  side  is  right.  I  think  the  solution  which  must  be'  accepted  is 
that  the  parties  did  not  understand  each  other,  and  hence  their  minds 
never  met.  Then,  in  the  second  ptace,  the  respondents  did  not  set 
up  the  agreement  of  settlement  in  their  answer,  although  it  was  not 
filed  until  after  this  new  dispute  had  arisen.  Certainly,  after  proofs 
taken  upon  the  whole  case,  it  is  too  late  for  the  respondents  to  insist 
at  the  final  hearing  that  the  agreement  ousted  the  jurisdiction  of  the 
court,  even  if  originally  such  effect  could  have  been  given  to  it. 

I  would  incline  to  deny  costs  to  the  libelant  save  for  the  character 
of  the  answer,  which  denies  in  toto  the  responsibility  of  the  Robert 
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Jenkins  for  the  collision.  As  the  respondents  chose  to  litigate  that 
question,  and  the  proofs  show  them  to  be  in  the  wrong,  they  cannot 
very  well  complain  that  they  are  adjudged  to  pay  the  costs.  Let  a 
decree  in  favor  of  the  libelant  be  drawn  for  $15  and  costs. 


Practice  in  Admiralty— Amendments—  Discretion  of  Coort. 

Particular  facts  necessary  to  be  slated  in  libels  in  rem,  the  character  of  amend- 
ments and  conditions  on  which  they  may  be  made,  prescribed  by  admiralty 
rules  23  and  24 ;  the  design  of  the  rules  being  to  secure  certainty  and  uniform- 
ity in  pleading  and  practice. 

In  Admiralty. 

Hoffecker  &  Hoffecker,  for  libelant. 
Harry  Sharpley,  for  claimant. 

Wales,  J.  Libel  in  rem  for  damages  to  a  cargo  of  canned  fruit 
shipped  on  board  the  Taulane,  at  Lebanon,  in  the  state  of  Delaware, 
and  consigned  to  parties  in  Philadelphia.  Libel  filed  July  15, 1884. 
On  the  same  day  the  marshal  attached  the  vessel  at  Lebanon.  Claim, 
stipulation,  and  order  of  discharge  were  made  July  19, 1884;  answer 
and  exception  filed  September  3,  1884.  It  is  alleged  chat,  by  the 
carelessness  and  negligence  of  the  master  and  crew  in  stowing  the 
goods,  the  latter  were  exposed  to  the  rain  and  damaged  to  the  amount 
of  several  hundred  dollars.  Special  exoeption  has  been  taken  that  "it 
is  not  alleged,  nor  does  it  appear  by  said  libel,  that  the  said  schooner 
was  or  is  in  this  district."  The  libelant  is,  in  fact,  a  corporation  cre- 
ated by  the  laws  of  the  state  of  Delaware,  whereas  it  is  described  in 
the  libel  as  a  corporation  of  the  state  of  New  Jersey.  The  allowance 
of  the  exception  is  not  resisted,  but  the  libelant  now  appeals  for  leave 
to  amend  by  substituting  Delaware  for  New  Jersey,  and  by  adding  to 
the  second  section  of  the  libel  the  words,  "and  that  the  said  schooner 
is  now  within  the  district  of  Delaware  and  the  jurisdiction  of  this  hon- 
orable court." 

The  question  is,  should  this  amendment  be  allowed  as  of  course, 
and  without  terms  ?  And  this  is  a  matter,  within  the  discretion  of  the 
court,  which  is  to  be  exercised  in  view  of  all  the  circumstances  of  the 
case,  of  the  rights  of  the  parties,  and  of  a  proper  application  of  the 
admiralty  rules  and  practice. 

It  is  contended  that  the  proposed  amendment  would  not  change 
the  cause  of  action,  or  affect  the  stipulators  who  will  not  be  dis- 
charged by  an  amendment,  but  are  subject  to  all  legal  dispositions 
of  the  case  by  the  court  within  the  amount  of  their  bond.  Amend- 
ments in  form  only,  in  the  addition  and  subtraction  of  parties,  and 
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generally  in  all  matters  which  do  not  prejudice  the  rights  of  the  other 
side,  are  liberally  allowed;  and  amendments  in  matter  of  substance 
may  be  allowed,  at  any  time  before  final  decree,  upon  such  terms  as 
the  court  shall  impose.  Ben.  Adm.  483 ;  2  Pars.  Shipp.  &  A  dm.  415; 
2  Pars.  Marit.  Law,  713-715;  The  Harmony,  1  Gall.  124;  Newell  v. 
Norton,  3  Wall.  266;  The  Carozal,  19  Fed.  Bbp.  655.  Before  the 
filing  of  the  answer  and  exception  this  amendment  might  have  been 
made  as  of  course,  without  notice,  on  motion  to  the  court;  but  at 
this  stage  of  the  proceedings,  after  general  appearance,  answer,  and 
exception,  the  privilege  of  amending  cannot  be  allowed  without  no- 
tice, and  on  such  terms  as  the  court  may  impose  under  the  rules  and 
practioe  of  the  court.  Admiralty  rules  23  and  24  prescribe  the  state- 
ments of  fact  necessary  to  be  made  in  a  libel,  and  the  extent  and 
manner  of  allowing  amendments.  It  is  the  duty  of  the  libelant  to 
state,  "if  the  libel  be  in  rem,  that  the  property  is  within  the  district;" 
"and  where  any  defect  of  form  is  set  down  by  the  defendant  upon 
special  exceptions,  and  is  allowed,  the  court  may,  in  granting  leave 
to  amend,  impose  terms  upon  the  libelant."  The  attaching  of  the 
vessel  in  the  district,  on  the  same  day  on  which  the  libel  was  filed, 
does  not  cure  the  defective  omission  in  the  libel,  nor  give  jurisdiction 
to  the  court.  The  marshal  could  not  execute  the  process  outside  of 
the  district.  The  averment  that  the  vessel  was  in  the  district  is  made 
essential  by  rule  23,  and  cannot  be  dispensed  with,  whether  treated 
as  a  matter  of  form  or  of  substance.  In  McKinlay  v.  Morrish,  21 
How.  344,  the  court  calls  attention  to  irregularities  of  pleading  in 
admiralty,  and  to  the  importance  of  enforcing  the  rules  and  practice 
for  pleadings  and  proofs  in  admiralty  cases.  These  rules  have  been 
established  for  the  purpose  of  securing  certainty  and  uniformity  in 
pleading,  and  cannot  be  relaxed  without  danger  of  continuing  the 
evils  they  were  designed  to  cure.  The  exception  is  allowed,  with 
leave  to  the  libelant  to  amend,  on  payment  of  costs. 
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Mayor,  Aldermen,  Etc.,  of  New  York,  v.  Independent  Steam-Boat 

Co.,  impleaded. 


Kemoval  of  Cause  —  Federal  Question  —  Ferry  Privileges— Invasion  by 
Owners  of  Licensed  and  Enrolled  Vessels. 

Plaintiffs  filed  a  bill  against  defendants,  alleging  that  they  are  entitled  to  en- 
joy the  exclusive  right  to  establish  and  maintain  ferries  between  New  York 
and  the  opposite  shore  of  North  river,  including  Staten  island,  and  that  de- 
fendants have  established  and  maintained  a  ferry  between  Pier  18  and  various 
places  on  Staten  island,  and  praying  for  an  injunction  and  an  accounting.  De- 
fendants denied  plaintiffs'  right  to  the  exclusive  privileges  claimed,  and  as- 
serted that  they  were  not  operating  a  ferry,  but  were  engaged  as  common  car- 
riers in  transporting  persons  and  freight  on  the  navigable  waters  of  the  United 
States,  and  that  all  of  their  boats  and  vessels  were  duly  enrolled  and  licensed 
for  currying  on  the  coasting  trade,  under  the  laws  of  congress.  Held,  that  no 
federal  question  was  involved,  and  that  the  cause  was  not  removable  from  the 
state  court  into  the  United  States  court. 

Motlbn  to  Remand. 

E.  Henry  Lacomb,  counsel  to  the  corporation. 
Work  ds  McNamee,  for  defendant. 

Wallace,  J.  The  question  arising  upon  this  motion  to  remand  is 
whether  the  suit  is  one  arising  Under  the  constitution  or  laws  of  the 
United  States.  '  If  to  any  extent  a  federal  law  is  ah  ingredient  of 
the  controversy  by  way  of  claim  or  defense  the  suit  was  properly  re- 
moved, and  the  motion  should  be  denied.  The  bill  of  complaint  al- 
leges, in  substance,  that  the  plaintiffs  enjoy  the  exclusive  right  to  es- 
tablish and  maintain  ferries  for  the  transportation  of  passengers  and 
freight  between  t^e  city  of  New  York  and  all  plaoes  upon  the  oppo- 
site shore  of  the  North  river,  including  Staten  island ;  and  that  the 
defendants  without  permission  of  the  plaintiffs  have  established  and 
are  engaged  in  maintaining  a  ferry  between  pier  18  on  the  North 
river  and  various  places  upon  Staten  island.  The  prayer  is  for  an 
injunction  restraining  the  defendants  from  employing  any  ferry-boats 
or  other  vessels  in  the  transportation  of  persons  or  merchandise  from 
or  to  pier  No.  18,  or  any  other  place  included  in  their  franchise,  to 
or  from  any  landing  place  on  the  shores  of  Staten  island.  There  is 
also  a  prayer  for  an  accounting  and  damages.  The  answer  denies 
the  plaintiff's  right  to  the  ferry  privileges  claimed,  and  asserts  that 
the  defendants  are  not  operating  a  ferry,  but  are  engaged  in  the  law- 
ful transportation  of  passengers  and  freight,  as  common  carriers,  upon 
the  waters  of  the  tfnited  States,  between  pier  No.  18,  in  the  city  of 
New  York,  and  the  several  landing  places  on  Staten  island ;  and  al- 
leges that  all  of  the  boats  and  vessels  employed  by  the  defendants 
were  duly  enrolled  and  liceused  for  carrying  on  the  coasting  trade 
under  the  laws  of  congress. 

If  the  right  to  maintain  a  ferry  and  exclude  the  defendants  from 
establishing  one  could  in  any  way  preclude  the  defendants  from  the 
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enjoyment  of  their  rights  in  the  navigation  of  the  waters  of  the  United 
States  under  their  license,  a  federal  question  would  arise.  Such  a 
license  is  a  warrant  to  traverse  the  navigable  waters  of  the  United 
States  granted  conformably  to  a  law  enacted  by  congress  in  the  ex- 
ercise of  its  power  to  regulate  commerce.  The  extent  and  nature  of 
the  privileges  conferred  by  such  a  license  involve  questions  of  federal 
law.  Gibbons  v.  Ogden,  9  Wheat.  1.  But  unless  these  privileges  may 
be  drawn  into  collision  with  the  rights  of  the  plaintiffs,  these  ques- 
tions cannot  arise.  The  plaintiffs'  franchise  is  one  "in  respect  of  the 
landing  place,  and  not  of  the  waters,"  and  concerns  only  the  transit 
to  and  from  the  shore  of  that  portion  of  the  state  to  which  their  priv- 
ilege extends.  Conivay  v.  Taylor's  Exr,  1  Black,  603.  Whether  the 
plaintiffs  own  such  a  franchise,  and  whether  its  terms  are  sufficiently 
comprehensive  to  exclude  the  defendants  from  using  the  landing  at 
pier  18  for  the  purposes  of  a  rival  ferry,  or  for  any  other  purpose  in- 
consistent with  plaintiffs'  rights,  are  questions  of  general  jurispru- 
dence, irrespective  of  federal  law.  The  fact  that  the  defendants  un- 
der their  license  are  entitled  to  navigate  the  public  waters  dDes  not 
affect  in  the  slightest  degree  the  rights  or  condition  of  the  parties. 
Vcazie  v.  Moor,  14  How.  568. 

Undoubtedly  a  ferry  may  be  an  instrument  of  interstate  commerce, 
and,  as  such,  subject  to  the  regulation  of  congress  under  the  com- 
merce clause  of  the  constitution.  Railways,  bridges,  and  wharves 
fall  within  the  same  category;  but  until  congress  has  asserted  its 
power  over  them  by  legislation  the  national  authority  is  inert,  and 
cannot  be  invoked  by  suitors  as  the  foundation  of  any  adverse  rights. 
Ormerod  v.  New  York,  W.  S.  <t  B.  R.  Co.  21  Blatchf.  107,  S.  C.  13 
Fed.  Rep.  370,  is  an  illustration.  The  law  respecting  the  enrollment 
and  license  of  vessels  is  not  an  assertion  by  congress  of  its  authority 
for  the  regulation  of  those  instrumentalities  of  commerce  which  are 
primarily  the  legitimate  subjects  of  regulation  by  the  states.  An  at- 
tempt to  maintain  the  contrary  was  ineffectually  made  in  Transpor- 
tation Co.  v.  Parkersburg,  107  U.  S.  691,  S.  C.  2  Sup.  Ct.  Rep.  732, 
where  the  court  repudiated  the  theory  that  a  plaintiff,  the  owner  of 
a  steam-boat  enrolled  and  licensed,  could  challenge  the  right  of  the 
defendant  to  exact  wharfage  as  an  abridgment  of  the  free  use  of  the 
Ohio  river.  It  was  there  decided  that  suoh  a  suit  did  not  arise  under 
the  constitution  or  laws  of  the  United  States,  as  no  act  of  congress 
had  been  passed  regulating  wharfage. 

The  defendants  attempt. by  their  answer  to  litigate  the  general 
question  whether,  under  their  license,  they  are  not  entitled  to  employ 
the  waters  of  the  United  States  in  the  business  of  commerce,  notwith- 
standing the  plaintiffs'  franchise.  If  this  were  within  the  legitimate 
issues  made  by  the  pleadings  the  jurisdiction  of  this  court  would  be 
properly  invoked.  But  the  defendants  cannot  force  an  issue  upon 
the  plaintiffs  which  the  latter  disclaim,  unless  it  is  within  the. boun- 
daries of  the  relief  sought  by  the  bill.    The  plaintiffs  assert  a  right  to 
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be  protected  against  the  invasion  of  their  franchise  to  establish  and 
maintain  a  ferry.  The  defendants  have  encroached  upon  that  right, 
or  they  have  not.  Whether  they  have  or  not  does  not  depend  opon 
the  efficacy  of  their'  coasting  license,  or  involve  the  authority  of  the 
United  States  to  regulate  commerce  upon  public  waters.  These  mat- 
ters are  extraneous  to  the  real  controversy,  because  the  franchise  of 
the  plaintiffs  gives  them  no  monopoly  which  conflicts  with  the  au- 
thority of  the  United  States  or  the  derivative  rights  of  the  defend- 
ants; and  no  such  effect  is  claimed  for  it  by  the1  plaintiffs.  It  is  in- 
cumbent upon  the  court  to  ascertain  whether,  notwithstanding  some 
of  the  averments  in  the  pleadings,  the  federal  question  suggested  is 
one  which  is  a  necessary  ingredient  in  the  case.  Manhattan  Ry.  Co. 
v.  Mayor,  etc.,  18  Fed.  Rep.  195.  If  it  is  found  not  to  be,  jurisdic- 
tion should  be  refused.    The  motion  to  remand  is  granted. 


Service  ot  Complaint— Non-Resident  Defendant  in  Attendance  on  Trial. 
A  non-resident  defendant,  in  attendance  upon  the  trial  of  his  case,  at  which 
trial  his  presence  is  necessary  both  as  a  witness  and  for  the  purpose  of  instruct- 
ing his  counsel,  Is  protected  while  in  such  attendance  from  service  by  summons 
of  a  new  writ  or  complaint  against  him. 

Plea  in  Abatement. 

L.  W.  Hubbard  and  Wm.  C.  Case,  for  plaintiff. 

H.  C.  Robinson  and  A.  P.  Hyde,  for  defendant. 

Shipman,  J.  This  is  a  plea  in  abatement,  upon  the  ground  that 
the  complaint  was  not  legally  served.  The  plaintiff  is  a  citizen  of 
Connecticut,  and  the  defendant  is  a  citizen  of  the  state  of  Illinois. 
On  March  19, 1884,  four  actions  at  law  were  assigned  for  trial  in  this 
court :  one  being  in  favor  of  F.  H.  Alford,  against  the  present  defend- 
ant; and  three  being  upon  indorsed  promissory  notes  in  favor  of  the 
indorsee,  the  First  National  Bank  of  Chicago,  against  the  makers, 
said  Alford  and  Charles  Dickinson.  The  defendant  was  an  indorser 
upon  each  of  said  notes.  In  the  case  in  which  Alford  was  plaintiff, 
the  defendant  was  the  important  witness  in  his  own  behalf,  and  his 
personal  presence  Was  necessary  for  the  instruction  of  his  counsel. 
He  came  from  Chicago  to  Hartford,  on  March  18th,  expressly  to  at- 
tend the  trial  of  his  case.  The  attorney  for  the  bank  had  notified 
his  client  that  it  was  necessary  to  be  prepared  to  prove  that  it  became 
the  owner  of  the  notes  before  maturity.  Wilson  knew  the  date  when 
the  notes  were  discounted,  and,  being  here  upon  his  own  case,  was 
ready  and  prepared  to  be  used  as  a  witness  in  the  bank  cases.  He 
was  in  fact  called  by  the  defendants.  The  trial  of  Alford  against 
Wilson  commenced  on  March  19th  and  was  finished  on  March  27th. 
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On  March  20th,  and  before  the  defendant  had  been  called  as  a  wit- 
ness, the  complaint  in  this  case  was  served  npon  him,  in  the  court- 
house at  Hartford,  by  summons.  No  attachment  was  ever  made. 
Disregarding  the  fact  that  the  defendant  was  in  attendance  in  readi- 
ness to  be  used  as  a  witness  in  the  bank  cases,  the  question  is,  is  a 
non-resident  defendant,  in  attendance  upon  the  trial  of  his  case,  at 
which  trial  his  presence  is  necessary,  both  as  a  witness  and  for  the 
purpose  of  instructing  his  counsel,  protected,  while  in  such  attendance, 
from  service  by  summons  of  a  new  writ  or  complaint  against  him  ? 

It  is  not  denied  that  non-resident  parties  and  witnesses,  while  in 
attendance  upon  the  trial  of  causes  with  which  they  are  connected, 
are  privileged  from  arrest  on  civil  process.  The  contention  upon  this 
plea  is  whether  a  non-resident  defendant  and  witness  is  protected 
from  service  of  a  new  writ  by  summons.  Upon  principle,  the  an- 
swer should  be  in  the  affirmative.  It  is  important  to  the  adminis- 
tration of  justice  that  each  party  to  a  suit  should  have  a  free  and  un- 
trammeled  opportunity  to  present  his  case,  and  that  non-resident 
defendants  should  not  be  deterred,  by  the  fear  of  being  harassed  or 
burdened  with  new  suits  in  a  foreign  state,  from  presenting  them- 
selves in  such  state  to  testify  in  their  own  behalf,  or  to  defend  their 
property.  The  inconvenience  to  which  plaintiffs  are  subjected,  by 
being  compelled  to  sue  defendants  in  the  states  of  which  they  are  citi- 
zens, is  not  so  great  as  to  justify  the  allowance  of  obstructions,  by 
means  of  legal  proceedings,  which  will  preclude  non-resident  suitors 
from  giving  free  and  unrestricted  attention  to  their  cases  when  they 
are,  on  trial.  Public  policy  requires  that  the  entrance  of  such  suitors 
to  the  court-room  should  not  be  impeded. 

The  authorities  upon  the  general  question  of  the  protection  of  non- 
resident parties  and  witnesses  from  the  service  of  process,  while  they 
are  in  attendance  upon  the  trial  of  cases  in  which  they  are  concerned, 
are  very  numerous,  and  were  collected  in  the  defendant's  brief.  It 
is  sufficient  to  cite  only  those  which  bear  upon  the  precise  point  in 
this  case,  and  which  are:  MattJiews  v.  Tufts,  87  N.  Y.  568;  Parker 
v.  Hotchkiss,  1  Wall.  Jr.  269 ;  Lyell  v.  Goodwin,  4  McLean,  29;  Hal- 
sey  v.  Stewart,  4  N.  J.  Law,  366 ;  Miles  v.  McCullough,  1  Binn.  77.  The 
decision  is  confined  to  a  case  of  a  non-resident  defendant ;  because  the 
supreme  court  of  Connecticut  held,  in  Bishop  v.Vose,  27  Conn.  1,  that 
a  non-resident  plaintiff  was  not  protected,  while  in  attendance  upon 
the  trial  of  his  case  in  this  state,  from  the  service  of  a  new  writ  by 
summons.  There  is,  perhaps,  a  reason  why  a  plaintiff,  who  has  vol- 
untarily sought  the  aid  and  the.  protection  of  our  courts,  should  not 
shrink  from  being  subjected  to  their  control,  which  does  not  apply  to 
the  condition  of  a  defendant  whose  attendance  is  compulsory;  and 
therefore  I  do  not  intend  to  express  dissent  from  the  doctrine  of  the 
Connecticut  case,  but  to  limit  this  decision  to  the  facts  which  are  be- 
fore me. 

The  plea  in  abatement  is  sustained. 


DOWNS  V.  ALLEN. 


805 


Downs  and  Husband  v.  Allen  and  another,  Surviving  Partners,  eto.  ■ 


1.  Judgment  of  Another  State— Action  on — Defense. 

Judgments  of  a  court  of  one  state  can,  in  an  action  thereon  in  another  state, 
be  inquired  into  only  in  respect  to  the  jurisdiction  over  the  person  or  subject- 
matter  embraced  in  the  judgment,  and  in  respect  to  notice  to  the  defendant. 

2.  Same — Extent  of  Inquiry— Record. 

Such  inquiry  can  be  made,  although  the  record  of  the  judgment  shows  a  serv- 
•  ice  upon  or  an  appearance  by  the  defendant. 

3.  Same — Judgment  against  Several— Alabama  Code. 

Under  the  Alabama  Code  a  judgment  against  two  or  more  is  several  as  well 
as  joint,  and,  in  the  event  of  the  death  of  one  of  the  joint  obligors  pending  the 
r  suit,  a  judgment  may  be  rendered  against  the  survivors.  It  seems  that  an  omis- 
sion to  suggest  the  death  of  one  of  the  parties  upon  the  record  does  not  make 
the  judgment  void  against  the  survivor. 

4.  Same — Judgment  against  Survivors  not  Named. 

In  Alabama  a  judgment  against  the  parties  named  therein,  "  or  such  of  them 
as  are  now  surviving,"  is  a  valid  judgment  against  the  survivors. 

5.  Same— Service  on  Member  of  Law  Firm  after  Dissolution. 

The  mere  fact  of  the  dissolution  of  a  law  firm  does  not  necessarily  dissolve 
the  agency  of  each  member,  and  the  service  of  a  notice  of  appeal,  after  such 
dissolution,  on  a  member  of  the  firm,  who  was  both  attorney  and  counsel,  and 
who  equally  with  his  partner  was  charged  with  the  management  of  the  suit, 
will  be  sufficient  to  bind  the  client. 

6.  Same — Judgment  Obtained  through  Negligence  of  Attorney. 

The  laches  or  the  negligence  of  an  attorney,  when  there  is  no  fraudulent 
combination  or  collusion  with  the  opposing  counsel,  will  not  render  void  a 
judgment  in  favor  of  the  successful  party. 

7.  Same— Errors  in  Record— Jurisdiction. 

In  an  action  on  a  judgment  obtained  in  another  state,  it  is  of  no  avail  to  show 
that  there  are  errors  in  the  record,  unless  they  be  such  as  prove  that  the  court 
had  no  jurisdiction  of  the  case,  or  that  the  judgment  rendered  was  beyond  its 
power. 

8.  Same — Allowance  of  Interest. 

In  an  action  on  a  judgment,  the  amount  of  which  was  doubled  by  8  percent, 
interest,  a  portion  of  which  was  compounded,  the  court  may  refuse  to  allow 
interest  on  the  judgment. 

At  Law. 

Charles  R.  Ingersoll,  for  plaintiffs. 
William  Hamersley  and  Orville  H.  Piatt,  for  defendants. 
Shipman,  J.    The  first  two  named  causes  are  actions  at  la w>  upon 
judgments  rendered  by  the  chancery  court  for  the  Eighth  district, 

5  >uthern  chancery  division,  of  the  state  of  Alabama,  in  favor  of  Mary 
A.  Downs ;  one  being  against  the  members  of  the  firm  of  Hopkins,  Allen 

6  Co.,  and  the  other  against  John  Allen,  one  of  said  firm.  The  third 
case  is  a  bill  in  equity,  by  said  Allen,  to  restrain  the  defendants  from 
prosecuting  said  actions  at  law,  upon  the  ground  that  said  judgments 
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were  fraudulently  obtained  and  are  void.  A  trial  by  jury  of  said 
actions  at  law  having  been  duly  waived  by  written  stipulation  of  the 
parties,  said  causes  were  tried  by  the  court,  and  the  following  facts 
were  found  to  have  been  proved  and  to  be  true : 

On  the  first  of  July,  1855,  the  firm  of  Hopkins,  Allen  &  Co.,  thereto- 
fore existing  in  the  city  of  New  York,  and  composed  of  Lucius  Hopkins, 
"William  Allen,  John  Allen,  Walter  H.  Bulkley,  and  James  McLean,  ceased 
to  do  business,  and  existed  thereafter  only  for  the  purpose  of  liquidation. 
Lucius  Hopkins  and  John  Allen,  in  pursuance  of  the  articles  of  partnership, 
settled  the  business  of  the  firm,  and  used  the  partnership  name  for  that  pur- 
pose. Mr.  Bulkley  died  before  March  14,  1872.  William  Allen  died  on  May 
25,  1874.  Mr.  Hopkins  died  on  September  27,  1876.  Mr.  McLeau  was  not 
served  with  process  in  these  actions  at  law.  On  September  27, 1855,  George 
Cowles  mortgaged  to  the  said  Hopkins,  Allen  &  Co.  a  parcel  of  laud  in  Mont- 
gomery, Alabama,  to  secure  his  note  to  said  firm  for  84,205.63,  dated  January 
1,  1855,  payable,  with  interest,  on  January  1, 1856;  and  on  January  22, 185b, 
mortgaged  the  same  land  to  James  S.  Brooks,  administrator  of  E.  A.  Cowles, 
to  secure  a  debt  to  the  estate  of  said  Cowles  of  about  810,000;  and  afterwards 
sold  said  land  to  William  Cowles,  who  took  and  retained  possession  of  the 
same  until  February  22, 1868.  On  March  17, 1868,  in  pursuance  of  their  said 
mortgage,  aiid  after  the  30  days'  public  notice,  Hopkins,  Allen  &  Co.  sold  said 
land  at  public  auction,  at  the  court-house  door  in  Montgomery,  and  John  Allen, 
being  the  highest  bidder  therefor,  became  the  purchaser  for  the  sum  of  85,000. 
The  purchase  was  made  by  Mr.  Allen  in  pursuance  of  legal  advice.  By  an  in- 
strument under  seal,  dated  March  17, 1868,  and  signed  "Hopkins,  Allen  &  Co., 
by  Lucius  Hopkins, "  said  firm  purported  to  convey  to  John  Allen  their  title  to 
said  land.  About  October  6,  1869,  J.  H.  Lakin  went  into  possession  of  said 
premises,  under  a  contract  with  Mr.  Allen,  to  buy  the  same  for  the  sum  of 
87,250.  On  September  19, 1870,  Mr.  Allen  and  his  wife  duly  executed  a  deed 
of  thb  premises  to  said  Lakin,  which  deed  was  to  be  held  in  escrow  until  he 
should  pay  the  purchase  money.  On  March  14, 1872,  Lakin  owed  Allen  about 
81,100  on  this  contract. 

By  the  law  of  Alabama  a  foreclosure  sale  of  mortgaged  property  to  a  mort- 
gagee is  voidable  at  the  election  of  the  proper  party  in  interest  in  a  reason- 
able time  after  the  sale.  On  March  14,  1872,  Mary  A.  Downs,  the  daughter 
and  sole  heir  of  E.  A.  Cowles,  and  who  became  of  age  on  June  27,  1871,  and 
who  was  married  while  she  was  an  infant,  brought  her  bill  in  equity  before 
the  court  of  chancery  in  the  Southern  division  of  Alabama,  praying,  among 
other  things,  that  the  sale  of  said  real  estate  by  Hopkins,  Allen  &  Co.  to  John 
Allen  be  set  aside,  and  that  they  be  required  to  account  for  the  rents  and 
profits  of  said  premises,  and  for  an  account  of  said  first-mortgage  debt  to  the 
time  of  the  said  sale,  and  for  a  decree  for  the  surplus  of  the  proceeds  of  sale 
after  satisfying  the  said  mortgage.  Hopkins,  Allen  &  Co.,  the  five  members 
of  said  firm,  being  named,  Lakin,  William  Cowles,  and  George  Cowlee  were 
made  defendants.  Service  was  not  made  upon  any  of  the  members  of  said 
firm.  John  Allen  employed  Stone  and  Clopton,  lawyers  in  Montgomery,  to 
appear  for  him,  and  for  Hopkins,  Allen  &  Co.,  and  to  answer  for  them.  These 
lawyers  had  also  appeared  for  Lakin.  After  the  answers  had  been  filed,  Mr. 
Troy,  the  attorney  for  the  plaintiff,  became  satisfied  that  an  administrator 
should  be  appointed  upon  the  estate  of  E.  A.  Cowles,  and  should  be  made  a 
party  plaintiff,  and  so  told  Mr.  Clopton,  and  asked  him,  for  the  purpose  of 
saving  delay  and  expense,  to  admit  that  if  Hopkins,  Allen  &  Co.  were  liable 
to  anybody,  they  were  liable  to  the  plaintiff.  Mr.  Clopton  asked  Mr.  Troy  to 
elect  to  affirm  the  sale  to  Lakin ;  Troy  replied  that  he  had  thus  elected;  where- 
upon the  following  stipulation  was  signed  on  or  about  January  24,  1874: 
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"Mary  A.  Downs,  by  next  friend,  v.  Hopkins,  Allen  &  Co.  et  dL   In  Chan- 
cery, at  Montgomery. 

"In  this  case  it  is  admitted,  to  save  costs  and  unnecessary  litigations,  that  if 
the  defendants,  Hopkins,  Allen  &  Co.,  or  John  Allen,  are  liable  to  any  person 
on  account  of  the  matters  alleged  in  the  bill,  or  any  of  them,  (which  liability 
is  not  admitted,)  that  the  complainant  Mary  A.  Downs  is  entitled  to  the  re- 
covery for  such  liability,  and  complainant  Mary  A.  Downs  consents  to  affirm 
the  sale  of  the  mortgaged  premises  to  J.  H.  Lakin,  and  waives  any  right  she 
may  have  to  set  aside  said  sale;  and  we  consent  to  a  reference  to  the  register 
to  ascertain  and  state  the  matters  of  account  between  the  parties. 

"Watts  &  Tuoy, 
"For  Complainant,  and  for  Win.  and  Geo.  Cowles. 
"Stone  &  Clopton, 
"For  Hopkins,  Allen  &  Co.  and  Lakin." 

John  Allen  had  no  knowledge  of  this  stipulation.  Such  proceedings  were 
afterwards  had  that,  upon  a  finding  that  the  total  amount  received  by  Hop- 
kins, Allen  &  Co.  above  the  mortgage  debt,  (treating  the  payments  by  Lakin 
to  Allen  as  made  to  Hopkins,  Allen  &  Co.,)  with  interest  to  November  20, 
1876,  was  $1,852.18,  a  decree  against  said  firm  for  that  amount  was  entered 
on  November  26,  1875;  but  the  chancellor  refused  to  charge  the  firm  or  John 
Allen  with  the  rents  or  the  rental  value  of  the  property  while  it  was  in  the 
possession  of  the  latter.  Mr.  Allen,  who  was  then  living  in  Connecticut,  was 
asked  by  a  Connecticut  lawyer  to  pay  this  judgment,  and  refused.  Thereupon, 
on  January  3,  1877,  the  plaintiff  appealed  from  the  decree  of  the  chancery 
court  to  the  supreme  court  of  Alabama.  Notice  of  this  appeal  was  served  on 
January  6,  1877,  upon  Mr.  Clopton;  Stone  &  Clopton  having  dissolved  part- 
nership on  March  0, 1876,  upon  the  appointment  of  Mr.  Stone  to  a  judgeship 
in  the  supreme  court.  The  statutes  of  Alabama  in  regard  to  appeals  provide 
that  they  can  be  taken  within  two  years  from  the  date  of  the  decree,  and  that 
service  of  the  citation  shall  be  made  upon  the  appellee  or  his  attorney.  The 
supreme  court  held  that  the  rents  and  profits  after  the  sale  must  be*  applied 
to  the  reduction  of  the  mortgage  debt,  reversed  the  decree  of  the  chancellor, 
and  remanded  the  cause.  There  was  no  argument  before  the  supreme  court 
in  behalf  of  Mr.  Allen,  or  of  Hopkins,  Allen  &  Co.,  and  he  was  not  informed 
of  the  appeal.  Such  proceedings  wore  thereupon  afterwards  had  that  the  net 
rents  of  said  premises  received  by  M* .  Vllen  while  in  possession  thereof  from 
March  17,  1868,  to  October  1,  1869.  after  deducting  taxes,  insurance,  etc., 
were  found  to  amount  at  the  latter  date  to  $710.23,  and  with  interest  to  April 
25,  1882,  to  81,424.21;  and  it  was  further  found  that  the  $1,852.18  found  to 
be  due  from  Hopkins,  Allen  &  Co.  was,  with  interest  from  November  20, 1875, 
to  April  25,  1882,  82,804.97.    The  court  thereupon  decreed  as  follows: 

"It  is  therefore  ordered,  adj\idged,  and  decreed  that  complainant  have  and 
recover  of  the  said  defendant  John  Allen  said  sum  of  fourteen  hundred  and 
twenty-four  21-100  ($1,424.21)  dollars,  for  which  execution  may  issue.  It  is 
thereupon  further  ordered,  adjudged,  and  decreed  that  complainants  have 
and  recover  of  said  defendants,  Lucius  Hopkins,  William  Allen,  John  Allen, 
James  McLean,  and  Walter  H.  Bulkley,  or  such  of  them  as  are  now  surviving, 
said  sum  of  twenty-eight  hundred  and  four  97-100  ($2,804.97)  dollars,  for 
which  execution  may  issue." 

By  the  report  made  before  the  first  decree,  which  report  was  confirmed,  it 
was  found  that  Hopkins,  Allen  &  Co.  had  been  overpaid  their  mortgage  debt, 
on  October  1,  1870,  the  sum  of  $665.41;  $521.07,  as  interest  on  $665.41;  and 
on  the  other  payments  after  October  1,  1870,  were  included  in  the  amount  of 
$1,852.18.  After  the  appeal  to  the  supreme  court,  Mr.  Allen's  attorney  does 
not  seem  to  have  been  vigilant  in  the  further  conduct  of  the  case.  There 
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was  no  fraud  at  any  time,  on  his  part,  by  collusion  with  the  opposing  coun- 
sel, as  charged  in  the  bill.  There  was  no  opportunity  to  defend  successfully 
against  a  judgment  for  some  amount  against  Allen,  Hopkins  &  Co.,  provided 
suit  was  brought  in  the  name  of  the  proper  plaintiff.  There  was  an  oppor- 
tunity, by  testimony  in  regard  to  the  rents  and  profits  and  the  disbursements, 
to  attempt  to  reduce  the  amount  against  Mr.  Allen.  The  reason  which  proba- 
bly induced  the  attorney's  conduct  after  the  appeal  was  that  he  had  not  re- 
ceived any  money  from  Mr.  Allen,  from  whom,  however,  he  had  not  asked 
compensation. 

Upon  the  foregoing  finding  of  facts,  divers  questions  of  law  arise, 
which  remain  to  be  considered.  The  plaintiff  places  her  case  npon 
the  established  principle  that  judgments  of  a  court  of  one  state  of  the 
United  States  can,  in  an  action  thereon  in  a  court  of  another  state, 
be  inquired  into  only  in  respect  to  the  jurisdiction  of  the  foreign  court 
over  the  person  or  subject-matter  embraced  in  the  judgment,  and  in 
respect  to  notice  to  the  defendant.  Christmas  v.  Russell,  5  Wall.  290; 
Thompson  v.  Whitman,  18  Wall.  457.  Such  inquiry  can  be  made,  al- 
though the  record  of  the  judgment  shows  a  service  upon  or  an  -ap- 
pearance by  the  defendant.  Knowles  v.  Gas-light  Co.  19  Wall.  58. 
In  this  case  service  was  not  made  upon  any  member  of  the  firm  of 
Hopkins,  Allen  &  Co.,  and  Mr.  Allen  had  no  legal  authority  to  author- 
ize an  appearance  for  the  other  members ;  but  he  voluntarily  and  fully 
appeared  for  himself,  through  his  attorneys,  and  by  such  general  ap- 
pearance he  submitted  himself  to  the  jurisdiction  of  the  court,  and 
became  personally  bound  by  a  valid  judgment  against  himself  indi- 
vidually. Hull  v.  Lanning,  91  U.  S.  160;  Cooper  v.  Reynolds,  10 
Wall.  308;  Hill  v.  Mendenhall,  21  Wall.  453.  The  question,  there- 
fore, is,  are  the  judgments,  or  either  of  them,  absolutely  void,  as  against 
Mr.  Allen,  by  virtue  of  any  inherent  defects  therein? 

The  defendant  says  that  the  judgment  against  the  five  members  of 
the  firm  of  Hopkins,  Allen  &  Co.  by  name,  "or  such  of  them  as  are 
now  surviving,"  three  of  them  being  dead  at  the  date  of  the  rendition 
of  the  judgment,  and  no  suggestion  of  the  death  of  a  defendant  hav- 
ing been  made  on  the  record,  is  void;  because  a  judgment  against  two 
or  more,  one  of  whom  is  dead,  is  a  nullity  against  the  dead  defend- 
ant, and  being  void  against  one  is  void  against  all;  and  because  of  its 
uncertainty — it  being  in  the  alternative — and  the  survivors  not  being 
found  nor  named.  It  is  true,  that  at  the  ancient  common  law  a  judg- 
ment against  three,  one  of  them  having  died  pending  the  suit,  would 
be  reversed  upon  writ  of  error  as  against  all,  upon  the  principle  that 
a  judgment  is  an  entirety,  and  is  invalid  against  all  if  invalid  against 
one,  (2  Bac.  Abr.. "Error,"  M.;  Gaylord  v.  Payne,  4  Conn.  190;)  a 
principle  still  recognized .  in  states  where  the  common  law  has  not 
been  modified  by  statute.  Wright  v.  Andrews,  130  Mass.  149.  In 
many  states,  however,  the  effect  of  statutes  has  been  to  alter  the  na- 
ture of  a  joint  judgment,  and  to  make  it  several  as  well  as  joint,  while 
in  other  states  the  principle  has  been  relaxed. 

Sections  2905  and  2913  of  the  Alabama  Code  are  as  follows: 
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"Sec.  2905.  When  two  or  more  persons  are  jointly  bound  by  judgment, 
bond,  covenant,  or  promise  in  writing,  of  any  description  whatsoever,  the  ob- 
ligation is,  in  law,  several  as  well  as  joint." 

"Sec.  2913.  In  suits  against  joint  obligors,  where  one  dies  pending  the  suit, 
judgment  may  be  rendered  against  the  survivor  at  the  trial  term,  and  the  suit 
be  continued  as  to  the  representatives  of  the  deceased  obligor,  and  the  judg- 
ments, when  rendered,  shall  be  several  as  to  the  survivors  and  the  represen- 
tatives of  the  deceased.  "• 

In  Fabel  v.  Boykin,  55  Ala.  383,  a  judgment  had  been  rendered 
against  Fabel  and  Price,  the  latter  being  dead  at  the  date  of  the  judg- 
ment. Upon  execution,  Fabel's  property  was  sold.  Upon  motion  to 
set  aside  the  sale,  on  the  ground  that  the  judgment  was  void,  or  at 
least  voidable  by  reason  of  Price's  death,  the  oonrt  said : 

"This  would  make  the  judgment  void  against  him,  (Price,)  but  not  against 
Fabel.  If  a  motion  had  been  made  to  vacate  it  as  against  Price,  this  would 
have  been  so  done  as  to  leave  it  in  force  against  Fabel  from  the  time  of  its  ren- 
dition. Such  a  motion,  not  having  been  made,  execution  was  properly  issued, 
in  conformity  with  the  judgment  against  both,  though,  as  was  legally  proper, 
it  was  enforced  only  against  the  property  of  Fabel." 

It  thus  appears  that  an  Alabama  judgment  against  two  or  more  is 
several  as  well  as  joint,  (Cox  v.  Harris,  48  Ala.  538,)  and  that,  in 
the  event  of  the  death  of  one  of  the  joint  obligors  pending  the  suit, 
a  judgment  may  be  rendered  against  the  survivors;  and  it  further 
seems,  from  Fabel  v.  Boykin,  that  an  omission  to  comply  with  the  pro- 
visions of  another  section  of  the  Code,  in  regard  to  the  suggestion  of 
the  death  of  a  party  upon  the  record,  does  not  make  the  judgment  void 
against,  the  survivor.  The  legal  effect,  then,  of  the  judgment  against 
the  five  members  of  the  firm  of  Hopkins,  Allen  &  Co.  is  a  judgment 
against  the  survivors. 

But  it  is  earnestly  urged  that  the  judgment,  being  in  the  alterna- 
tive, is  uncertain,  and  therefore  void  by  reason  of  its. uncertainty,  and 
because  the  survivors  are  neither  found  nor  named.  It  is  not  neces- 
sary to  determine  what  would  be,  in  general,  the  effect  of  a  money 
judgment,  against  several  persons,  in  the  alternative;  for  these  judg- 
ments are  to  be  looked  at  in  the  light  of  the  Alabama  statutes,  and 
the  decisions  which  have  been  cited.  Remembering  that  the  judgment 
against  the  jive  named  persons  is,  in  legal  effect,  a  judgment  against 
the  survivors,  the  words,  "or  such  of  them  as  are  now  surviving,"  can- 
not be  considered  to  have  been  used  in  the  alternative,  in  the  sense 
of  offering  a  choice  or  making  a  distinction  between  two  sets  of  de- 
fendants. " « Or '  is  often  used  to  express  an  alternative  of  terms,  defi- 
nitions, or  explanations  of  the  same  thing  in  different  words."  Web- 
ster, Diet.  It  was  used  in  this  case  to  explain  the  meaning  of  the 
nreceding  clause,  and  the  same  persons  were  meant  by  both  expres- 
sions. If  a  judgment  against  five  named  persons,  three  of  whom  are 
dead,  is  good  against  the  survivors,  it  naturally  follows  that  it  is  not 
incumbent  upon  the  court,  in  order  to  make  a  valid  judgment,  to  name 
the  survivors.    The  considerations  which  have  been  already  sug- 


810 


FEDERAL  BKPOBTER. 


gested  in  regard  to  the  nature  of  judgments  against  two  or  more  are 
applicable  to  another  point  made  by  the  defendant's  counsel,  and 
which  is  that  a  judgment  against  three  persons  not  served,  two  of 
whom  did  not  appear,  and  for  whom  the  third  had  no  authority  to  ap- 
pear, being  void  as  against  the  two,  is  also  void  against  the  third,  who 
did  voluntarily  appear. 

It  is  next  insisted  that  the  judgment  against 'Mr.  Allen  individually 
is  void  because  service  of  the  notice  of  appeal  was  made  upon  Mr. 
Clop  ton,  who,  it  is  said,  ceased  to  be  Allen's  attorney  upon  the  dis- 
solution of  the  firm  of  Stone  &  Glopton. 

Service  of  a  citation  upon  the  law  partner  of  a  deceased  attorney 
of  record,  the  partner  not  affirmatively  appearing  to  have  been  attor- 
ney or  counsel  in  the  cause  in  which  the  appeal  is  taken,  is  not  good, 
(Bacon  v.  Hart,  1  Black,  38;)  but  in  this  case  Mr.  Clopton  affirm- 
atively appears  to  have  been  both  attorney  and  counsel,  and  to  have 
been,  equally  with  Mr.  Stone,  charged  with  the  management  of  the 
cause.  The  mere  fact  of  the  dissolution  of  a  law  firm  does  not  nec- 
essarily dissolve  the  agency  of  each  member,  but  the  dissolution  of 
the  agency  of  a  particular  member  must,  I  think,  depend  upon  ques- 
tions of  fact ;  and  in  this  case  Mr.  Glopton  continued  to  be  what  he 
was  before,  the  actual  attorney  of  Mr.  Allen.  I  do  not  propose  to 
consider  what  may  be  the  effect  of  the  dissolution  of  a  commercial  • 
partnership  upon  the  relation  of  the  members  of  such  partnership  as 
selling  agents  or  factors  for  others. 

Upon  the  bill  to  set  aside  the  judgments  for  fraud,  the  conduct  of 
the  defendant's  attorneys  in  making  the  stipulation,  and  in.  not  at- 
tending to  the  cause  after  the  appeal,  is  attaoked.  If  the  stipulation 
had  not  been  entered  into,  the  effect  would  not  have  been  to  cause  an 
abandonment  of  the  existing  suit  and  the  institution  of  a  new  one,  but 
simply  a  delay,  and  the  amendment  of  the  bill  or  the  filing  of  a  supple- 
mental bill.  The  agreement  of  Stone  &  Glopton  was  not  in  excess  of 
their  authority,  which  extended  to  all  proceedings  in  good  faith  nat- 
urally incident  to  the  management  of  the  existing  cause  while  it  was 
pending  in  court.  They  were  not  authorized  to  make  agreements  by 
way  of  compromise  or  settlement  of  the  cause,  or  agreements  to  keep 
alive  a  cause,  which,  but  for  such  agreement,  must  be  abandoned;  but 
the  stipulation  which  they  made  was  not  of  such  a  character.  The 
wisdom  or  the  imprudence  of  their  agreement  I  am  not  called  upon 
to  examine,  but  there  was  no  fraudulent  combination  with  the  plain- 
tiffs' lawyer  to  sacrifice  Mr.  Allen  or  to  benefit  Mr.  Lakin.  So,  also, 
while  I  think  that  Mr.  Glopton  was  neglectful  in  the  management  of 
the  cause  after  the  appeal,  his  conduct  was  not  fraudulent,  and  it  can- 
not be  that  the  laches  or  the  negligence  of  an  attorney,  when  there  is 
no  fraudulent  combination  or  collusion  with  the  opposing  counsel, 
will  have  the  effect  of  rendering  void  a  judgment  in  favor  of  the  suc- 
cessful party.    Wynn  v.  Wilson,  1  Hempst.  699. 

Other  objections  are  made  to  the  judgment,  on  the  ground  that  the 
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decree  is  not  in  conformity  to  the  bill,  and  that  the  plaintiff  could  not 
properly  bring  the  bill  in  her  own  name,  bat  "it  is  of  no  avail  to  show 
that  there  are  errors  in  the  record,  unless  they  be  such  as  prove  that 
the  court  had  no  jurisdiction  of  the  case,  or  that  the  judgment  ren- 
dered was  beyond  its  power."    Cooper  v.  Reynolds,  10  Wall.  808. 

In  an  action  upon  a  judgment,  interest  thereon  is,  as  a  rule,  allowed 
by  the  courts  of  this  country ,  in  the  absence  of  a  compulsory  statute, 
upon  the  amount  of  the  original  judgment,  as  damages  for  the  deten- 
tion of  the  money,  and  as  equitably  incident  to  the  debt.  Williams 
v.  American  Bank,  4  Mete.  317;  Klock  v.  Robinson,  22  Wend.  157; 
Nelson  v.  Felder,  7  Rich.  (S.  G.)  Eq.  395.  This  is  the  general  rule, 
but  exceptional  cases  arise  where  it  is  inequitable  that  interest,  by 
wav  of  damages,  should  be  allowed.  .  Redfield  v.  Ystalyfera  Co.  110 
U.  S.  174;  8.  C.  3  Sup.  Ct.  Rep.  570. 

The  judgment  of  $1,424.21  is  made  up  of  $719.23  principal  and 
$718.98  interest,  at  8  per  cent.,  the  legal  rate.  In  the  original 
amount  of  $1,852.18,  found  to  be  due  from  Allen,  Hopkins  &  Co., 
$521.07  interest  are  included.  Five  years  and  seven  months'  inter- 
est upon  that  interest  is  included  in  the  judgment  of  $2,804.97.  The 
amount  of  the  two  judgments  is  $4,226.18,  of  which  $2,187.84  is 
interest  at  8  per  cent.  If  interest  should  now  be  allowed  upon  these 
two  judgments,  a  large  and  inequitable  compounding  of  interest  would 
be  the  result.  In  the  case  against  John  Allen  let  judgment  be  en- 
tered against  the  defendant  for  $1,424.21,  and  costs;  and  in  the  case 
against  John  Allen  and  James  McLean,  (McLean  not  served,)  let 
judgment  be  entered  against  said  Allen  for  $2,804.97,  and  costs. 
The  bill  in  equity  is  dismissed,  without  coBts. 


Nibkern  v.  Chicago,  M.  &  St.  P.  Rt.  Go.1 

(Circuit  Court,  D.  Minnesota.   December  Term,  1884.) 

1.  Railroad  Companies— Itres  Caused  by  Sparks— Burden  of  Proof— Pre- 

sumption of  Negligence— Gen.  St.  Minn.  1878,  Ch.  34,  f  60. 

In  an  action  under  the  Minnesota  statute  against  a  railroad  company  to  re- 
cover damages  for  destruction  of  property,  caused  by  fire  set  out  by  sparks  or 
coals  from  an  engine,  the  burden  of  proof  is  on  the  plaint  ill  to  show  that  the 
fire  was  caused  as  alleged,  but  when  this  is  proven,  a  prima  facie  case  of  neg- 
ligence is  made  out,  and  the  burden  is  shifted  to  the  company  to  rebut  the 
presumption  of  negligence  thus  raised,  by  proof  that  it  performed  its  whole 
duty  in  the  premises,  and  did  not  use  a  defective  engine,  or  manage  it  in  an 
unskillful  manner. 

2.  Same — Contributory  Negligence. 

When  the  railroad  company  fails  to  overcome  the  presumption  of  negligence 
thus  raised,  the  plaintiff  will  be  entitled  to  recover,  unless  the  company  prove 
that  he  was  himself  guilty  of  negligence  which  contributed  to  the  destruction 
of  his  property. 

l Reported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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Action  against  a  Railroad  Company  to  recover  damages  caused  by 
fire  set  out  by  sparks  from  locomotive. 

Marsh  dt  Searles  and  Mr.  Hodgson,  for  plaintiff. 

fV.  H.  Norris  and  Bigelow,  Flandrau  d  Squires,  for  defendant. 
,  Nelson,  J.,  {charging  jury.)  This  case  is  one  of  considerable  im- 
portance. The  questions  presented  are  those  peculiarly  and  emi- 
nently the  province  of  a  jury  to  decide.  They  are  issues  of  fact.  The 
law  applicable  to  the  facts  of  this  case,  I  think,  is  quite  simple.  I 
am  satisfied  you  will  investigate  these  issues  without  prejudice  or  sym- 
pathy, and  solely  with  a  view  of  arriving  at  the  truth.  The  case  is 
an  important  one,  and  I  have  given  both  parties  fall  opportunity,  in 
the  examination  of  their  witnesses,  to  present  all  the  facts  so  as  to  en- 
able you  to  arrive  at  the  truth.  You  have  patiently  and  attentively 
listened  to  all  of  the  evidence,  and  I  have  no  doubt  you  will  be  able  to 
give  a  satisfactory  and  conscientious  verdict. 

The  plaintiff,  Martin  Niskern,  in  1879,  owned  a  hotel,  in  which  he 
resided,  and  out-buildings,  including  a  livery  stable  and  barn,  situated 
in  the  village  of  Farmington,  in  the  state  of  Minnesota.  On  the 
night  of  November  22d  of  that  year  all  the  buildings  and  contents, 
valued  at  $6,408,  were  destroyed  by  fire.  The  plaintiff  brings  this 
action  against  the  defendant,  the  railroad  company,  to  recover  com- 
pensation for  the  loss,  and  charges  that  the  fire  was  caused  by  the 
negligence  of  the  defendant.  Niskern's  real  property,  on  which  the 
buildings  were  located,  adjoined  on  the  east  the  land  owned  by  the 
defendant,  who  operated  a  railroad  running  nearly  north  and  south 
through  its  land. 

The  defendant  also  operated  a  railroad  running  nearly  east  and 
west,  which  crossed  its  north  and  south  road  some  distance  north  of 
the  point  where  Niskern's  land  joined  the  defendant's,  and  by  a  V 
track  both  roads  were  connected,  which  enabled  trains  to  pass  from 
one  track  to  the  other.  On  the  night  of  the  fire,  about  9  o'clock  in 
the  evening,  a  train  came  up  from  the  east  and  passed  onto  the  track 
running  north  and  south  of  the  company's  land,  west  of  Niskern's 
property,  and  the  locomotive  was  operated  on  the  tracks  running  north 
and  south,  the  depot  being  there,  and  the  company's  wood,  and  water- 
tank.  It  is  claimed  by  Niskern  that  while  the  locomotive  was  on  one 
of  the  tracks  running  north  and  south,  a  stack  of  corn-stalks  piled 
up  against  his  barn  was  set  on  fire,  by  sparks  or  coals  communicated 
to  it  from  this  locomotive,  by  the  negligence  of  the  company.  The 
defendant  was  in  the  performance  of  its  authorized  and  chartered 
privileges  in  running  this  train ;  so  you  will  perceive  that  the  gist  of 
this  action  is  negligence, — an  alleged  failure  to  perform  a  duty  which 
it  owed  the  plaintiff. 

The  first  question  to  be  determined  by  you  is  this :  Did  the  sparks 
or  coals  emitted  from  this  locomotive  of  the  defendant  set  fire  to  the 
plaintiff's  property  ?  An  answer  to  this  question  in  the  affirmative 
is  vital  to  the  success  of  the  plaintiff.    Your  decision  on  this  issue, 
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if  in  the  negative,  settles  the  controversy.  The  burden  of  proof  is 
upon  the  plaintiff — that  is,  upon  Niskera — to  satisfy  you,  by  a  fair. pre- 
ponderance of  the  evidence,  that  the  fire,  which  he  claims  started  in 
the  corn-stalks  which  were  piled  up  against  the  barn,  came  from  the 
locomotive.  If  the  sparks  from  this  locomotive,  whether  from  the 
smoke-stack  or  from  the  ash-pan,  did  not  cause  the  fire,  there  is  no 
foundation  for  this  cause  of  action.  To  determine  this  first  question 
in  the  case, — to-wit,  was  the  fire  which  destroyed  this  property  set  by 
sparks  or  coals  from  the  defendant's  locomotive  ? — you  must  take  into 
consideration  all  the  facts  and  circumstances  testified  to,  tending  to 
throw  light  upon  this  issue. 

You  must  judge  of  the  credibility  of  the  witnesses  on  both  sides, 
the  weight  to  be  given  to  their  evidence,  and  the  probabilities  of  the 
truth  of  their  statements,  their  opportunities  for  knowledge,  their  in- 
terest in  the  subject-matter  of  the  suit,  the  manner  in  which  their 
testimony  is  given,  and  every  circumstance  in  the  case  which  the  tes- 
timony discloses.  You  mast  consider  all  the  evidence,  and  all  the 
facts  and  circumstances  submitted  to  you,  bearing  upon  this  question; 
not  only  the  evidence  introduced  by  plaintiff  to  prove  that  the  fire  was 
communicated  from  this  locomotive  to  the  corn-stalks,  but  also  the 
evidence  of  the  defendant's  witnesses  in  regard  to  the  probabilities  of 
fire  being  communicated  to  the  barn  and  corn-stalks  from  other 
sources;  and,  after  full  consideration  of  the  testimony  bearing  upon 
this  issue,  determine  the  origin  of  the  fire,  recollecting  that  the  burden 
of  proof  is  upon  the  plaintiff  to  satisfy  you,  by  the  weight  of  evidence, 
that  the  corn-stalks  were  set  on  fire  by  the  locomotive.  This  is  the 
plaintiff's  theory  of  the  origin  of  the  fire.  He  says  that  this  fire  was 
communicated  from  the  locomotive  to  the  com-stalks  which  burned 
up  his  property.  That  is  his  theory  of  the  case.  If,  upon  full  con- 
sideration, you  should  determine  that  the  fire  which  destroyed  this 
property  was  not  set  by  defendant's  locomotive,  then,  of  course,  the 
plaintiff  cannot  recover  in  this  action,  and  the  defendant  will  be  en- 
titled to  your  verdict.  That  is  the  first  question  for  you  to  deter- 
mine. 

But  if,  after  full  deliberation,  considering  all  the  testimony  tending 
to  show  the  origin  of  the  fire,  you  believe  that  the  plaintiff,  by  a  fair 
preponderance  of  evidence,  has  proved  that  the  fire  was  communi- 
cated from  this  locomotive,  and  that  the  fire  was  started  in  the  corn- 
stalks piled  up  against  the  plaintiff's  barn  by  sparks  or  coals  scattered 
or  thrown  from  this  locomotive,  then  you  will  still  further  consider 
the  case  in  the  light  of  the  statute  which  I  will  read  to  you.  I  might 
here  state  that  on  this  statute  the  plaintiff  virtually  rests  bis  case. 
This  statute  enacts — although  it  might  be,  perhaps,  the  rule  without 
the  statute — that  "all  railroad  companies  or  corporations,  operating  or 
running  cars  or  steam-engines  over  roads  in  this  state,  shall  be  liable, 
to  any  party  aggrieved,  for  all  damage  caused  by  fire  being  scattered 
or  thrown  from  said  cars  or  engines,  without  the  owner  or  owners  of 
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the  property  so  damaged  being  required  to  show  defects  in  their  en- 
gines, or  negligence  on  the  part  of  their  employes;  but  the  fact  of 
such  fire  being  so  scattered  or  thrown  shall  be  construed,  by  all  courts 
having  jurisdiction,  as  prima  facie  evidenoe  of  such  negligence  or  de- 
fect;" that  is,  if  you  are  satisfied  that  the  fire  communicated  to  the 
corn-stalks  from  this  locomotive,  then  the  negligence  of  the  company 
is  established  prima  facie,  and  they  are  not  required  to  go  any  further. 
If  the  first  issue  is  found  in  favor  of  the  plaintiff  in  this  case,  then  it 
is  presumed,  for  all  purposes  of  the  case,  that  the  company  was  negli- 
gent and  responsible  for  the  destruction  of  the  property. 

"Provided,  that  the  said  railroad  corporation  may  show,  upon  the 
trial  of  any  action,  tbat  said  damage  arose  from  the  default  or  neg- 
ligence of  the  party  injured."  This  statute  shifts  the  burden  of  proof 
from  the  plaintiff  to  the  defendant,  and  raises  a  legal  presumption  of 
the  defendant's  negligence.  It  says  to  you,  if  the  plaintiff  in  this 
case,  upon  whom  the  burden  of  proof  rests,  has,  by  the  weight  of  ev- 
idence, proved  to  your  satisfaction  that  this  locomotive  set  fire  to  and 
destroyed  the  plaintiff's  property,  then  this  locomotive  is  presumed 
to  have  been  defective,  or  the  employes  of  the  company  who  operated 
it  are  presumed  to  have  been  negligent.  As  I  said  before,  the  plain- 
tiff relies  on  this  statute;  there  is  no  direct  evidence  here  to  show  to 
you  that  this  engine  was  defective  at  that  time,  or  that  the  engineer 
in  charge  of  it  was  incompetent  or  unskillful.  In  other  words,  if  the 
plaintiff  has  established  to  your  satisfaction  that  fire  scattered  or 
thrown  from  the  locomotive  destroyed  his  property,  a  prima  facie  case 
of  negligence  on  the  part  of  the  defendant  is  made  out,  and  the  plain- 
tiff is  entitled  to  recover  compensation,  unless  the  company  proves 
that  it  did  its  duty  in  the  premises,  and  was  not  guilty  of  negligence. 
The  burden  of  proof  here  is  upon  the  defendant  to  show  you,  by  sat- 
isfactory evidence,  that  the  locomotive  was  properly  constructed,  and 
that  it  was  equipped  with  the  best  mechanical  contrivances  and  in- 
ventions known  in  practical  use  at  that  time,  which  were  effective  in 
preventing  the  burning  of  private  property  by  the  escape  of  sparks 
and  coals  from  its  locomotives,  and  that  competent  and  skillful  em- 
ployes were  operating  it. 

The  company  must  furnish  satisfactory  evidence  that  the  locomo- 
tive was  thus  properly  constructed,  and  managed  with  all  the  care 
and  caution  which  the  circumstances  required.  It  was  not  required 
to  stop  the  operation  of  its  road  because  the  wind  was  blowing  strong 
from  the  north-west  towards  the  plaintiff's  property  at  that  time;  nor 
was  it  required  to  lay  up  its  train  because  it  was  passing  through  a 
village  where  wooden  buildings  and  private  property  were  near  its 
track  and  exposed  to  fire  and  sparks.  It  performed  all  of  its  duty  in 
the  premises  if  the  locomotive  was  properly  equipped  with  the  best 
appliances  for  arresting  and  preventing  the  escape  of  sparks  or  coals, 
and  was  operated  with  the  requisite  care  and  caution.  Of  course  a 
higher  degree  of  care  was  required  to  be  exercised  in  passing  such  a 
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town,  where  wooden  buildings  are  exposed,  than  in  passing  through 
an  open  country,  where  buildings  and  private  property  would  not  be 
endangered. 

In  determining  whether  the  defendant  has  overcome  the  prima  facie 
case  of  negligence  which  results  from  the  law,  in  case  you  believe  the 
locomotive  set  fire  to  the  property,  you  must  consider  and  properly 
weigh  all  the  evidence  which  has  been  given  you  by  the  engineers  and 
machinists,  who  are  familiar  with  locomotives  and  their  proper  con- 
struction. 

The  defendant  is  required  to  overcome  a  prima  facie  case  of  negli- 
gence which  the  law  raises,  and  it  must  do  this  by  satisfying  you  that 
it  performed  its  whole  duty,  and  did  not  use  a  defective  locomotive  or 
manage  it  in  an  unskillful  manner.  If,  upon  this  issue  of  fact,  you 
find  that  the  company  have  not  been  at  fault  or  negligent,  then,  in 
that  case,  although  you  should  believe  from  the  evidence  that  the 
property  was  destroyed  by  fire  from  this  locomotive,  yet  the  plaintiff 
cannot  recover,  and  your  verdict  must  be  for  the  defendant.  The 
first  issue  is,  did  the  locomotive  set  fire  to  this  property  ?  If  it  did, 
#  has  the  defendant  overcome  the  prima  facie  case  of  negligence  which 
is  raised  by  the  law?  If  it  has,  then,  although  you  find  the  first  issue 
in  favor  of  the  plaintiff,  still,  he  cannot  recover  if  you  find  the  second 
issue  in  favor  of  the  defendant,  and  that  entitles  the  defendant  to  a 
verdict.  But  if,  in  your  opinion,  the  defendant  has  not  overcome  the 
presumption  raised  by  the  statute,  and  you  believe  that  the  fire  from 
the  locomotive  destroyed  the  property  by  the  negligence  of  the  de- 
fendant, then  the  plaintiff  is  entitled  to  a  verdict,  unless  he  was  also 
guilty  of  negligence  which  contributed  to  the  destruction  of  his  prop- 
erty. 

The  statute  of  this  state  makes  this  provision :  that  a  railroad  com- 
pany may  show,  upon  the  trial  of  any  action,  that  the  damage  arose 
from  the  default  or  negligence  of  the  party  injured ;  that  is,  what  is 
called  contributory  negligence.  The  rule  of  the  common  law  is  that  "one 
who,  by  his  negligence,  has  brought  an  injury  upon  himself,  cannot  re- 
cover damages  for  it;"  and  this  rule  is  enunciated  and  made  a  part 
of  this  statute,  which  is  nothing  more  than  the  common-law  rule  of 
contributory  negligence.  If  you  find  that  the  railroad  company  was 
negligent  in  this  case,  then  it  is  for  you  to  decide  whether  the  destruc- 
tion of  Niskern's  property  was  occasioned  entirely  by  the  negligence 
or  improper  conduct  of  the  railroad  company,  or  whether  he  himself 
so  far  contributed  to  the  destruction  of  the  property  by  his  own  neg- 
ligence that,  but  for  such  negligence  and  want  of  care  and  caution 
on  his  part,  the  property  would  not  have  burned.  If  the  loss  was 
occasioned  entirely  by  the  defendant's  negligence,  then  Niskern  can 
recover,  and  is  entitled  to  a^ verdict.  But  if  his  own  want  of  care  con- 
tributed to  the  destruction  of  his  property,  then  he  cannot  recover, 
although  the  defendant  was  negligent  in  the  management  of  its  loco- 
motive.   The  diligence  in  this  respect  required  of  the  plaintiff  to 
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avoid  the  destruction  of  his  property,  by  fire  scattered  or  thrown  from 
a  locomotive,  is  such  care  and  attention  a  prudent  and  careful  man, 
nnder  such  circumstances,  would  exercise  with  regard  to  the  preser- 
vation of  his  property  from  fire  thrown  or  scattered  from  a  locomo- 
tive. Niskern  piled  up  against  his  barn,  which  he  had  never  done 
before,  a  stack  of  corn-stalks,  alleged  to  be  combustible  matter,  so  as 
to  endanger  its  taking  fire  from  the  sparks  from  a  locomotive ;  and  it 
is  urged  that  a  prudent  and  careful  man,  nnder  the  circumstances, 
would  not  have  done  so. 

While  Niskern,  in  the  use  of  his  property,  had  a  right  to  presume 
that  the  railroad  company  would  not  be  guilty  of  negligence,  and  was 
not  required  to  anticipate  any  negligent  act  or  omission  on  its  part, 
yet  he  is  required  to  be  free  from  fault,  and  not  contribute,  by  his 
own  negligence,  to  the  loss  which  he  suffered.  So,  gentlemen,  it  is 
for  you  to  determine,  from  all  the  evidence  in  the  case,  whether  the 
defendant,  this  railroad  company,  upon  whom  the  burden  of  proof 
rests,  has  upon  this  branch  of  the  case  proved  that  Niskern  contrib- 
uted to  the  loss  of  his  property  by  his  own  negligence.  If  he  did,  he 
cannot  recover.  If  the  defendant  has  not  proved  him  to  be  negli-  . 
gent  in  piling  the  corn-stalks,  then,  if  the  destruction  by  fire  of  the 
plaintiff's  property  was  occasioned  entirely  by  the  defendant's  negli- 
gence, the  plaintiff  is  entitled  to  a  verdict.  This  is  about  all  the  law 
there  is  in  the  case.  I  have  been  requested  by  counsel  on  both  sides 
to  deliver  certain  instructions  to  you.  I  think  I  have  covered  most  of 
them  in  my  general  charge,  and  decline  to  do  so. 

The  jury  found  a  verdict  for  defendant. 


Bennett  and  another  v.  Covingtoh.1 
(Circuit  Court.  E.  D.  North  Carolina.   December  13,  1884.) 

1.  Contracts— Gambling— Burden  of  Proof. 

The  burden  of  proof  is  upon  the  defendant  to  show  that  a  contract  It  Toid 
under  the  act  against  gambling. 

2.  Same — Principal  and  Agent. 

An  order  to  operate  in  cotton  futures  includes  an  assumption  on  the  part  of 
the  principal  of  all  losses  legitimately  incurred  and  paid  by  the  agent  in  the 
ordinary  and  known  exercise  of  his  agency. 
8.  Same— Agreement  of  the  Parties— Test  of  Illegality— Evidence. 

In  order  to  establish  the  illegality  of  a  contract  for  the  future  delivery  of 
cotton,  as  being  a  wager,  it  is  necessary  to  show  that  the  real  intent  of  all  the 
parties  at  the  time  of  entering  into  the  contracts  was  merely  to  speculate  in 
the  rise  or  fall  of  prices,  and  that  the  goods  were  not  to  be  delivered,  but  that 
one  party  was  to  pay  to  the  other  the  difference  between  the  contract  price 
and  the  market  price  of  the  goods  at  the  date  fixed  for  executing  the  contract 

1  Reported  by  J.  W.  Hinsdale,  Kb  q .,  of  the  Raleigh.  North  Carol! a*,  bit. 
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1  Bamb— EvroracB— Test  of  Illegality. 

The  illegality  of  a  cotton  future  contract  cannot  be  shown  by  proving  the 
usual  custom  of  persons  speculating  in  suoh  contracts,  or  a  general  expectation 
or  understanding  that  such  contracts  were  to  be  settled  without  an  actual  de- 
livery of  cotton.   Such  evidence  by  itself  should  be  withdrawn  from  the  jury. 

The  plaintiffs  sued  the  defendant  for  a  balance  due  by  account,  and 
the  answer  of  the  defendant  sets  up  that  the  balance  arose  out  of  con- 
tracts  for  gambling  in  cotton  futures.  The  plaintiffs  were  commission 
merchants,  doing  business  in  New  York  city,  and  members  of  the  New 
York  Cotton  Exchange.  The  defendant  was  a  country  merchant,  do- 
ing business  in  Wilmington,  North  Carolina.  During  the  season  the 
defendant  shipped  126  bales  of  cotton  to  the  plaintiffs,  which  were  sold 
for  account  of  defendant.  From  time  to  time  the  defendant  ordered 
the  plaintiffs,  by  telegraph  or  letters,  to  buy  for  him."100  bales,  Feb- 
ruary;" "100  bales,  April;"  "300  bales,  May,"  etc.;  and  would  in- 
struct them  to  "sell  to  cover"  a  corresponding  number  of  bales  deliver- 
able at  the  same  times.  The  last  contracts  (for  500  bales  purchased) 
were  allowed  to  mature,  and  notices  of  delivery  were  served  upon  the 
plaintiffs,  when  they  were  obliged  to  receive  the  cotton  or  find  some 
one  else  to  do  so,  which  they  did  by  at  once  making  a  corresponding 
contract  in  the  cotton  exchange  with  a  member  of  the  exchange,  and 
transferring  the  notices  of  delivery  to  him.  The  last  holder  of  the 
notice  of  delivery,  upon  presenting  it  to  the  issuer,  received  the  cot- 
ton upon  warehouse  order.  The  plaintiff  Aubrey  Bennett  testified 
that  these  contracts  were  all  made  on  defendant's  account,  and  in  ac- 
cordance with  the  rules  of  the  New  York  Exchange,  which  were  put 
in  evidence,  showing  the  form  of  contracts  for  future  delivery,  and  the 
other  rules  governing  such  dealings ;  that  the  contracts  were  bona  fide , 
and  contemplated  the  actual  delivery  of  cotton  in  every  instance. 
The  depositions  of  Mr.  Fielding,  president,  Mr.  Moore,  secretary,  Mr. 
Murchison,  and  other  members  of  the  exchange,  were  read,  showing 
the  character  of  these  future  contracts,  and  that  hundreds  of  thou- 
sands of  bales  are  annually  delivered  in  New  York  upon  such  con- 
tracts as  the  ones  shown  in  this  case,  in  accordance  with  the  rules  of 
the  cotton  exchange.  The  defendant  testified  that  he  knew  noth- 
ing of  the  rules  and  customs  of  the  New  York  cotton  exchange,  or  of 
its  methods  of  dealing;  that  he  knew  nothing  of  the  intention  of  the 
other  parties  to  the  contracts.  He  was  permitted  to  show,  after  ob- 
jection by  plaintiffs,  by  several  witnesses  residing  in  Wilmington,  that 
it  was  not  usual  for  Wilmington  men  dealing  in  cotton  futures  to  re- 
ceive any  cotton  on  these  contracts,  though  they  sometimes  delivered 
actual  cotton  upon  them. 

The  court  charged  the  jury  as  follows : 

Seymour,  J.  This  action  is  brought  by  commission  merchants  to  recover 
of  the  defendant  a  balance  of  account.  The  final  account  having  been  sent 
by  the  plaintiffs  to  the  defendant  on  the  thirtieth  day  of  August,  1880,  and 
received  by  the  latter  in  due  course  of  mail,  and  no  reply  having  been  made 
to  it  until  the  tenth  of  November,  the  court  holds,  as  matter  of  law,  that  the 
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same  is  binding  upon  the  defendant,  except  so  far  as  he  may.  impeach  it  for 
fraud,  accident,  mistake,  or  by  showing,  as  he  attempts  to  do  in  this  case,  that 
it  includes  an  illegal  consideration. 

The  contracts  in  question  have  been  put  in  evidence,  and  their  construc- 
tion is  matter  of  law.  The  parties  to  them  are  the  defendant,  Covington,  (an 
undisclosed  principal,)  and  the  third  persons,  not  parties  to  this  action,  with 
whom  the  plaintiffs  (as  Covington's  agents)  contracted  on  the  face  of  the 
contracts  in  their  own  names,  but  in  reality  for  the  defendant  The  court 
holds  that  on  their  face  these  transactions  are  legal.  The  sale  of  goods  to  be 
delivered  at  a  future  day  is  valid,  even  though  the  seller  has  not  the  goods, 
nor  any  other  tneuns  of  getting  them  than  to  go  into  the  market  and  buy 
-  them.  But  if,  under  the  appearance  of  such  a  contract,  the  real  intent  be 
merely  to  speculate  in  the  rise  or  fall  of  prices,  and  the  goods  are  not  to  be 
delivered,  but  one  party  is  to  pay  to  the  other  the  difference  between  the  con- 
tract price  and  the  market  price  of  the  goods,  then  the  whole  constitutes 
nothing  more  than  a  wager,  and  is  null  and  void.  The  burden  of  showing 
that  the  parties  were  carrying  on  a  wagering  business  rests  with  the  defend- 
ant. Before  you  can  find  that  these  transactions  were  illegal,  you  must  find 
from  the  evidence  that  both  parties,  the  seller  and  buyer,  at  the  time  of  mak- 
ing the  contract,  did  so  with  the  intent  not  to  deliver  or  receive  actual  cot- 
ton, but  as  a  bet  on  the  rise  and  fall  of  the  market.  You  must  find  from  the 
evidence,  and  not  from  conjecture,  that  Covington  so  intended,  and  that  the 
other  parties  to  the  contract  so  intended.  The  purpose  of  one  party  alone  is 
not  sufficient  to  render  the  contract  illegal. 

You  must  further  find  from  the  evidence  that  the  plaintiffs  knew,  or  had 
reason  to  believe,  that  Covington  contemplated  nothing  but  a  wagering  trans- 
action, and  acted  for  him  accordingly.  Upon  the  question  of  whether  the 
various  parties  to  the  future  contracts,  other  than  the  defendant,  intended  a 
gaming  contract,  it  is  true  that  while  a  series  of  transactions,  perfectly  valid 
on  their  face,  may  disclose  evidence  on  the  face  of  the  whole,  taken  together, 
and  in  connection  with  the  attendant  circumstances,  which  would  justify 
the  jury  in  finding  that  they  were  intended  as  mere  wagers,  nevertheless  it 
cannot  be  true  that  the  simple  fact  of  there  being  a  succession  of  valid  trans- 
actions will  of  itself  be  evidence  to  go  to  the  jury,  without  the  aid  of  surround- 
ing or  attendant  circumstances.  Further,  the  attendant  circumstances  must 
be  such  as  characterize  the  particular  contracts  before  the  court,  so  distin- 
guished from  those  characteristic  of  all  dealings  in  cotton  futures. 

In  this  case,  after  careful  reflection,  the  court  can  find  no  evidence  of  the 
intent  or  purpose  of  the  parties  who  contracted  with  Covington  through  his 
agents.  The  burden  of  proof  is  upon  the  defendant  to  show  that  the  contract 
was  a  gambling  one,  and  the  court  feels  constrained  to  charge  you  that  upon 
this  point  the  burden  has  not  been  met 

The  jury  rendered  a  verdict  for  $6,575.88,  the  amount  sued  for  by 
plaintiffs. 

Motion  for  a  new  trial. 

John  W.  Hinsdale  and  John  Devereux,  for  plaintiffs. 

Fuller  dk  Snow  and  John  D.  Shaw,  for  defendant. 

Seymour,  J.  E.  P.  Covington,  the  defendant,  a  merchant  in  Wil- 
mington, North  Carolina,  instructed  the  plaintiffs,  commission  mer- 
chants in  New  York,  (one  of  them  a  member  of  the  cotton  exchange,) 
to  buy  cotton  for  future  delivery  in  New  York  on  his  account.  The 
purchases  were  made,  and  ultimately  covered  at  a  loss  of  $5,000  by 
corresponding  sales  of  cotton.    One  hundred  bales  of  cotton  were 
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actually  delivered.  The  losses  were  paid  by  plaintiffs,  as  defendant's 
agents,  and  this  action  is  bronght  by  them  to  recover  the  amount  so 
paid.  Numerous  exceptions  were  taken  to  the  rulingB  of  the  court  on 
questions  of  evidence,  but  none  of  them  are  material  to  this  motion, 
whioh  must  depend  upon  the  correctness  of  the  charge  upon  one  point, 
which  was  decisive  of  the  case.  The  court  charged  the  jury  that  it 
could  find  no  evidence  in  the  case  of  the  intent  or  purpose  of  the  par- 
ties who  contracted  with  Covington  through  his  agents,  the  plaintiffs, 
and  that,  the  burden  of  proof  being  upon  the  defendant  to  show  that 
the  contract  was  a  gambling  one,  the  court  felt  oonstrained  to  charge 
that  upon  this  point  the  burden  had  not  been  met.  In  view  of  the 
numerous  adjudications,  upon  what  are  known  as  "futures, "  in  the 
United  States  and  state  courts,  and  especially  since  the  decision  of  the 
cases  reported  in  108  and  110  U.  S.,  [cited  below,]  the  law  governing 
this  species  of  contracts  may  be  considered  as  well  settled.  The  con- 
tracts in  this  case  were  in  the  form  known  as  Contract  A.  Under  toe 
rules  of  the  cotton  exchange  this  form  is  prescribed  for  all  contracts 
for  the  future  delivery  of  cotton.  Contracts  in  form  A  have  been  the 
subjects  of  frequent  litigation,  and  their  validity  is  well  established. 

Under  the  rules  of  the  New  York  Cotton  Exchange,  which  were  put 
in  evidence  by  the  plaintiffs,  a  party  wishing  to  operate  gives  his  order 
to  a  broker  or  a  commission  merchant  who  is  a  member  of  the  ex- 
change, and  such  broker  executes  the  order  under  its  rules,  and  buys 
from  or  sells  to  a  third  party  who  is  also  a  member  of  the  exchange. 
In  the  contract  the  name  of  principal  is  not  known  to  the  third  party. 
If  a  loss  occurs,  the  broker  is  responsible  to  the  party  with  whom  he 
has  contracted,  and  looks  for  reimbursement  to  his  principal.  The 
order  to  operate  includes  an  assumption  on  the  part  of  the  principal 
of  all  losses  legitimately  incurred  and  paid  by  the  agent  in  the  ordi- 
nary and  known  exercise  of  his  agency,  and  when  the  agent  pays  such 
losses  he  does  so  at  the  request  of  his  principal,  although  the  only  re- 
quest was  the  original  instructions  to  buy  or  sell  "futures." 

The  contracts  proved  in  this  case  were  on  their  faces  legal  con- 
tracts, and  binding  upon  the  defendant,  whether  or  not  the  parties  to 
them  had  actual  cotton  to  deliver  at  the  time  of  making  them.  This 
being  so,  the  burden  of  proof  was  upon  the  defendant  to  show  their 
illegality.  To  do  so  it  was  incumbent  upon  him  to  show  that,  under 
the  guise  of  a  lawful  contract,  the  real  intent  of  the  parties  was 
merely  to  speculate  in  the  rise  or  fall  of  prices;  and  that  the  goods 
were  not  to  be  delivered,  but  that  one  party  was  to  pay  the  other  the 
difference  between  the  contract  price  and  the  market  price  of  the 
goods  at  the  date  fixed  for  executing  the  contract.  Irwin  v.  WiUiar, 
110  U.  S.  508;  8.  C.  4  Sup.  Ct.  Rep.  160.  The  instructions  given 
to  the  jury  in  the  above  case  and  approved  by  the  Bupreme  court  were 
to  the  effect  that  the  onus  was  on  the  defendant  to  establish  as  a  fact 
that  both  parties  to  the  transaction  understood  it  to  be  a  wagering  con- 
tract. 
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It  was  incumbent  on  the  defendant  to  prove  "what  was  the  inten- 
tion of  the  parties  as  understood  by  both  of  them  at  the  time  of  en- 
tering into  the  contract."  Orizewood  v.  Blane,  11  C.  B.  526.  This 
being  an  action  by  a  broker  against  his  principal,  it  was  further  in- 
cumbent upon  the  defendant  to  show  that  the  plaintiff  was  privy  to 
the  unlawful  design  of  the  parties.  As  the  case  went  off  upon  the 
intention  of  the  persons  with  whom  the  plaintiff  made  the  contracts 
for  futures  in  behalf  of  the  defendant,  it  is  not  necessary  to  discuss 
the  evidence  of  the  purpose  of  the  parties  to  this  litigation,  nor  any 
question  of  the  admissibility  of  testimony  upon  that  point.  What 
evidence  is  sufficient  to  warrant  the  submission  of  a  question  to  a 
jury  has  been  the  subject  of  much  discussion.  Clifford,  J.,  lays 
down  the  following  rule : 

"Before  the  evidence  is  left  to  the  jury  there  is  or  may  be  in  every  case  a 
preliminary  question  for  the  judge ;  not  whether  there  is  literally  no  evidence, 
but  whether  there  is  any  upon  which  a  jury  can  properly  proceed  to  find  a 
verdict  for  the  party  producing  it,  upon  whom  the  burden  of  proof  is  im- 
posed."   Commissioners  v.  Clark,  94  U.  S.  284. 

The  contracts  for  the  sale  and  purchase  of  cotton  futures  in  this 
case  were  made  with  15  different  persons  or  firms.  No  two  contracts 
were  between  the  same  parties.  So  there  was  no  evidence  of  a  course 
of  dealing  between  two  parties,  and  a  uniform  settlement  between 
them  by  a  payment  of  differences.  No  evidence  was  introduced  of 
the  manner  of  doing  business  of  any  of  these  parties.  There  was 
no  testimony  of  any  kind  in  relation  to  any  of  these  contracts  other 
than  the  contracts  themselves.  The  only  evidence  introduced  related 
to  cotton  futures  in  general,  to  the  usual  custom  of  persons  speculat- 
ing in  them,  and  to  an  alleged  general  expectation  or  understanding 
that  such  contracts  were  to  be  settled  without  an  actual  delivery  of 
cotton.  But  Mr.  Bennett  testified  that  he  had  no  such  understand- 
ing, and  the  answer  to  the  defendant's  contention  can  well  be  put  in 
the  words  of  Miller,  J.,  in  Roundtree  v.  Smith,  108  U.  S.  276;  S.  C. 
2  Sup.  Ct.  Rep.  632: 

"Since  the  plaintiff  testifies  that  he  had  no  such  intention,  since  nothing  is 
proved  of  the  intention  of  the  other  parties,  and  since  the  contracts  were  al- 
ways in  writing,  we  do  not  think  that  evidence  of  what  other  people  in- 
tended by  other  contracts  of  a  similar  character,  however  numerous,  is  suf- 
ficient of  itself  to  prove  that  the  parties  to  these  contracts  intended  to  violate 
the  law,  or  to  justify  a  jury  in  making  such  a  presumption." 

If  this  evidence,  standing  by  itself,  ought  to  have  any  effect,  it 
ought  to  go  further  than  to  the  decision  of  a  particular  case.  It  may 
be  further  said  that  it  is  a  matter  of  common  knowledge,  familiar  to 
all  who  are  acquainted  with  business  men  or  who  read  the  newspapers ; 
that  is,  to  all  well-informed  men.  The  witnesses  who  testified  to  it 
could  only  say,  "This  is  generally  known."  The  very  essence  of  the 
evidence  was  that  it  was  the  common  understanding  of  the  commu- 
nity, and  the  inference  that  the  jury  was  asked  to  draw  was  that,  as 
dealers  in  cotton  generally  intended  in  future  contracts  merely  to  bet 
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upon  the  market  price  of  cotton,  therefore  the  parties  to  these  con- 
tracts mnst  have  intended  the  same  thing.  Now,  if  this  be  true  and 
generally  known,  the  courts  are  allowed  to  know  it,  and  to  declare  it 
as  a  presumption  of  fact.  It  is  idle  to  require  proof  in  each  case  of 
what  it  is  known  can  be  certainly  proved  by  identical  evidence  in 
every  case.  Or  if  it  be  true  that  the  conclusion  formed  by  the  jury 
in  a  number  of  cases  with  identical  evidence  will  not  be  uniform,  then 
the  uncertainty  is  a  serious  inconvenience,  because  no  business  man 
will  know  what  to  expect*  In  matters  that  have  been  often  subjects 
of  litigation  parties  should  find  it  possible  to  ascertain  beforehand 
whether  or  not  it  is  safe  to  sue.  The  only  course  open  to  the  courts 
is  to  declare  that  there  is  a  presumption  growing  out  of  the  known 
course  of  business  that  contracts  for  the  future  delivery  of  goods  not 
owned  by  the  seller  are  intended  as  wagers,  or  to  wholly  take  from 
the  jury  the  consideration  of  the  evidence  when  it  is,  as  in  this  case, 
merely  general  evidence,  having  no  specific  application  to  the  partic- 
ular case.  To  take  the  former  course  would  be  to  reverse  the  almost 
uniform  decisions  of  the  courts  of  England,  and  this  country  from 
the  date  of  the  decision  of  Hibblewhite  v.  McMofine,  5  Mees.  &  W. 
462,  (1339,)  down  to  the  decisions  in  volumes  of  the  present  year. 
The  latter  course  is  the  one  taken  in  the  present  action,  and,  as  is 
conceived,  is  sustained  by  authority.  The  dictum  in  the  case  in  110 
U.  S.  does  not  affect  this  position.    Matthews,  J.,  says : 

"It  might  be  the  case  that  a  series  of  transactions  such  as  that  described  in 
the  present  record  might  present  a  succession  of  contracts  perfectly  valid 
in  form,  but  which,  on  the  faces  of  the  whole  taken  together,  and  in  connection 
with  all  the  attending  circumstances,  might  disclose  indubitable  evidences 
that  they  were  mere  wagers.  The  jury  would  lie  justified,  in  such  case,  with- 
out other  evidence  than  that  of  the  nature  and  circumstances  of  the  transac- 
tions, in  reaching  and  declaring  such  conclusion."    4  Sup.  Ct.  Rep.  166. 

If  the  transactions  in  dispute  were  all  between  the  same'  parties, 
if  the  uniform  custom  in  prior  transactions  of  the  same  kind,  as  well 
as  in  those  in  suit,  had  been  settlements  by  payments  of  differences 
and  no  real  delivery  of  goods,  it  might  well  be  that  a  jury  would  find, 
and  properly,  the  conclusive  evidence  of  an  illegal  contract.  Such 
were  the  facts  in  the  case  of  Grizewood  v.  Blane,  11  C.  B.  526.  But 
in  the  present  controversy  there  is  no  succession  of  contracts;  in- 
stead, contracts  with  a  succession  of  different  persons.  The  "attend- 
ant circumstances"  are  not  attendant  upon  the  contracts  in  dispute, 
but  upon  all  future  contracts;  the  jury  are  asked  to  find,  not  a  con- 
clusion applicable  to  the  case,  but  one  applicable  to  all  cases.  It 
was  contended  that  the  defendant's  instructions  to  plaintiffs  contem- 
plated a  gambling  contract ;  that  it  must  be  presumed  that  the  latter 
carried  out  his  instructions,  and  therefore  that  he  made  contracts 
with  the  third  parties  which  were  wagering  in  their  nature.  To  this 
there  are  three  answers :  First,  the  instructions  to  plaintiffs  do  not 
bear  such  a  construction;  second,  there  is  no  evidence  that  such  in- 
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structions  were  ever  communicated  to  the  third  parties;  third,  if  the 
plaintiffs  intended  the  contracts  made  by  them  for  their  principal  to 
have  been  settled  in  all  events  by  the  payment  or  receipt  of  balances, 
it  would  not  have  made  a  particle  of  difference  in  his  ability  to  carry 
out  that  intent,  whether  he  communicated  it  to  the  other  parties  or 
not. 

It  is  my  conclusion  that  neither  in  the  evidence  submitted,  nor  in 
any  evidence  offered  and  excluded,  is  there  anything  upon  which  a 
jury  could  properly  have  found  a  verdict  for  the  defendant  upon  the 
point  discussed;  and  upon  that  point  the  burden  is  upon  him.  A 
new  trial  is  therefore  refused. 


t.  Trade-Mark— Injunction— Laches. 

Wlien  delay  of  the  owner  of  a  trade-mark  to  prosecute  Infringers  has  been  of 
a  tendency  to  mislead  the  public,  or  the  defendant  sought  to  be  enjoined,  into 
a  false  security,  and  a  sudden  injunction  would  result  injuriously,  it  ought  not 
to  be  granted  summarily,  but  the  complainant  should  be  left  to  his  relief  at 
nnal  hearing. 

2.  Same—  Use  of  Trade-Mark  by  Others. 

Where  the  extensive  use  of  a  trade-mark  by  others,  with  the  implied  acqui- 
escence of  the  owner,  has  contributed  to  give  a  reputation  and  create  a  demand 
for  the  article  to  which  it  has  been  applied,  which  it  would  not  otherwise  have 
acquired,  equity  should  not  by  any  stringent  intervention  assist  the  owner  to 
secure  these  fruits. 

8.  Same— Complainant  Guilty  op  Fraud. 

A  complainant  who  has  refused  to  recognize  the  rights  of  the  original  foreign 
proprietor  of  a  trade-mark  until  he  thought  it  would  be  more  profitable  to 
purchase  his  rights  in  this  country,  and  thus  obtain  a  monopoly,  reserving  the 
right  to  annul  the  contract  at  his  discretion,  will  not  be  entitled  to  a  prelimi- 
nary injunction  against  alleged  infringers  of  the  trade-mark,  but  be  left  to  his 
rights  at  flnal  hearing. 

Motion  for  Preliminary  Injunction. 

J.  L.  S.  Roberts  and  O.  G.  Frelingkuysen,  for  complainants. 
Scudder  dt  Carter,  for  defendant. 

Wallace,  J.  The  validity  of  the  complainants'  title  to  a  trade- 
mark in  the  word  "Chatterbox,"  as  applied  to  juvenile  books,  and 
which  they  acquired  by  purchase  from  James  Johnstone,  of  England, 
in  the  year  18S0,  has  been  established,  and  is  not  open  to  controversy 
upon  the  case  made  by  the  defendants.  Estes  v.  William*,  21  Fed. 
Rep.  189.  The  only  doubt  as  to  the  complainants'  right  to  a  prelim- 
inary injunction  is  suggested  by  the  fact  that  the  various  publishers 
of  such  books  since  1876  have  been  permitted  without  prosecution  to 
apply  the  word  to  their  publication  of  juvenile' books  in  this  country, 
and  have  used  it  as  a  trade-mark  in  hostility  to  the  real  proprietors ; 
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(Circuit  Court,  8.  D.  New  York.    January  5,  1885.) 
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and  among  them  were  the  complainants  themselves,  who  did  so  for 
two  or  three  years  before  they  purchased  the  right  of  Johnstone. 

Laches  in  prosecuting  infringers  has  always  been  recognized  as  a 
sufficient  reason  for  denying  a  preliminary  injunction;  sometimes, 
apparently,  by  way  of  discipline  to  a  complainant  who  has  manifested 
reluctance  to  burden  himself  with  tne  expense  and  vexation  of  a  law- 
suit, and  delayed  legal  proceedings  until  his  patience  was  exhausted. 
See  Bovill  v.  Crate,  L.  R.  1  Eq.  Cas.  388.  '  When  delay  of  the  owner 
of  a  patent  or  trade-mark  to  prosecute  infringers  has  been  of  a  tend- 
ency to  mislead  the  public  or  the  defendant  sought  to  be  enjoined  into 
a  false  security,  and  a  sudden  injunction  would  result  injuriously,  it 
ought  not  to  be  granted  summarily,  but  the  complainant  should  be  left 
io  his  relief  at  final  hearing.  So  also  where  as  in  this  instance  the  ex-  t 
tensive  use  of  the  trade-mark  by  others  with  the  implied  acquiescence' 
of  the  owner  has  contributed  to  give  a  reputation  and  create  a  demand 
for  the  article  to  which  it  has  been  applied  whioh  it  would  not  other- 
wise have  acquired,  equity  should  not  by  any  stringent  intervention 
assist  the  owner  to  secure  these  fruits.  The  complainants  do  not  oc- 
cupy a  position  that  commends  them  to  a  court  of  equity;  because 
they  seem  to  have  refused  to  recognize  the  rights  of  Johnstone,  the 
original  proprietor  of  the  trade-mark,  until  they  thought  it  would  be 
more  profitable  to  purohase  his  rights  in  this  country  and  obtain  a 
monopoly  here  in  the  use  of  the  trade-mark.  By  their  contract  of 
purchase  they  reserved  the  right  to  annul  the  contract  at  their  option. 
They  should  be  left  to  their  rights  at  final  hearing  according  to  the 
usual  course  of  equity.    The  motion  is  denied. 


1.  Trade-Markb — Infringement — Injunction. 

Complainant,  was  the  owner  of  two  trade-marks,  registered  under  the  act  of 
congress  of  March  3, 1881,  which  he  used  in  commerce  with  foreign  nations,  as 
applied  to  a  preparation  of  corn-flour  for  food,  by  printing  them  upon  the  pack- 
ages in  which  the  corn-flour  was  put  up  for  sale.  The  first  consisted  of  the 
word  "  Maizena,"  and  the  second  of  an  allegorical  picture  representing  the  cul- 
tivation of  the  corn,  and  the  preparation  and  cooking  of  the  flour,  by  Indians. 
Complainant  had  used  these  trade-marks  for  matiy  years.  Defendant,  whose 
mark  had  also  been  registered,  used,  in  the  same  manner,  in  the  sale  of  his  corn- 
starch in  foreign  countries,  the  word  "  Maizharina,"  accompanied  with  a  pic- 
torial representation  of  a  man  carrying  a  quantity  of  maize  in  bU  arms.  Held, 
that  defendant  was  guilty  of  infringement  of  complainant's  trade- marks,  and 
should  be  enjoined  from  further  violation  of  complainant's  right  to  the  exclus- 
ive use  of  his  trude-marks. 

2.  Same — Resemblance. 

To  enable  the  proprietor  of  a  trade-mark  to  relief  against  an  illegal  appropri- 
ation, it  is  not  necessary  that  the  imitation  should  be  so  close  as  to  deceive  per- 
sons seeing  the  two  marks  side  by  side ;  it  is  sufficient  if  there  is  such  a  degree 
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of  resemblance  that  ordinary  purchasers  using  ordinary  caution  are  likely  to 
be  deceived. 

3.  Samk — Manner  of  Using  Word. 

Whether  a  defendant  has  colorably  imitated  a  trade-mark  consisting  of  a  word 
is  not  to  be  solved  merely  by  considering  the  resemblance  between  the  words 
themselves;  and  if  defendant  has  dressed  his  word  in  such  accessories  that  it 
may  be  mistaken  for  complainant's  word,  that  circumstance  is  to  be  considered. 

4.  SaVk — Effect  of  Registration. 

Under  the  act  of  1881  the  registration  of  a  trade-mark  is  only  prima  facie  ev- 
idence of  ownership,  and  is  not  conclusive  or  binding  on  the  courts  as  to  the 
rigbt  of  a  pany  to  its  exclusive  use. 

In  Equity.  * 

Francis  Forbes,  for  complainant. 
E.  E.  Sprague,  for  defendant. 

Wallace,  J.  The  complainant  moves  for  a  preliminary  injunc- 
tion restraining  the  defendant  from  violating  its  right  to  the  exclu- 
sive use  of  two  trade-marks  used  by  it  in  commerce  with  foreign  na- 
tions, and  applied  to  a  preparation  of  corn-flour  for  food,  both  of  which 
it  procured  to  be  registered  in  the  patent-office  December  6,  1881, 
under  the  provisions  of  the  act  of  congress  of  March  3,  1881.  The 
first  consists  of  the  word  "Maizena,"  and  tl^e  second  is  an  allegor- 
ical picture,  representing  the  cultivation  of  corn, 'and  the  preparation 
and  cooking  of  the  flour,  by  Indians.  Both  are  applied  by  printing 
upon  the  packages  in  which  the  corn-flour  is  put  up  for  sale.  The 
defendant  is  the  registered  owner  of  a  trade-mark  for  corn-starch, 
which  consists  of  the  word  "Maizharina,"  accompanied  with  a  pic- 
torial representation  of  a  man  carrying  a  quantity  of  maize  in  his 
arms,  registered  in  the  patent-office  December  5, 1882.  Both  parties 
are  manufacturers  here  of  the  corn-flour,  and  put  it  up  here  for  sale 
in  foreign  countries,  and  both  use  their  respective  trade-marks  upon 
the  packages  containing  the  flour  or  starch  in  the  same  way.  The 
complainant  or  its  predecessor  in  business  was  the  originator  of  the 
trade-marks  it  has  registered;  had  used  them  for  many  years  to  des- 
ignate its  corn-flour;  and  had  acquired  a  good  common-law  title  to 
them  before  the  defendant  undertook  to  employ  either  the  word  or  the 
picture  registered  by  him. 

It  is  quite  obvious  that  the  defendant's  word  and  picture  as  ap- 
plied by  him  to  the  packages  of  this  corn-flour  put  up  for  exportation  to 
Germany  and  Cuba,  in  connection  with  the  similarity  of  his  packages 
in  form,  size,  color,  printing,  and  other  characteristics  to  the  com- 
plainants, are  well  calculated  to  lead  purchasers  to  confuse  the  iden- 
tity of  the  products  of  the  respective  parties.  As  thus  used  by  him 
it  would  seem  clear  that  he  has  purposely  simulated  the  complainant's 
devices  for  distinguishing  his  product  from  those  of  others;  and  if 
the  case  turned  on  the  principles  which  obtain,  ordinarily,  in  equity, 
where  the  use  of  a  common-law  right  of  property  in  a  trade-mark  is 
the  subject  of  controversy,  it  would  be  the  duty  of  the  court  to  order 
an  injunction.  Granting  that  the  word  and  picture  of  the  defendant 
are  different  from  those  of  the  complainant,  a  court  of  equity  woul4 
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enjoin  the  defendant  from  using  them  with  each  accessories  as  would 
lead  purchasers  to  confound  the  one  with  the  other,  not  because  ot 
the  infringement  of  complainant's  trade-mark,  but  because  the  de- 
fendant would  not  be  allowed  by  any  deceitful  practice  to  impose 
upon  the  public  to  the  prejudice  and  injury  of  the  complainant.  But 
both  parties  are  citizens  of  this  state,  and  the  jurisdiction  invoked  is, 
therefore,  founded  solely  on  the  act  of  congress  for  the  protection  of 
trade-marks,  and  can  only  be  exercised  according  to  the  statute  which' 
invests  the  court  with  authority  to  hear  the  controversy.  The  com- 
plainant  is  here  upon  his  statutory  title  to  enforce  his  statutory  rights 
in  the  enjoyment  of  his  trade-marks,  and  the  single  question  is,  there- 
fore, whether  these  have  been  invaded.  If  the  defendant  has  appro- 
priated either  of  these  trade-marks,  the  complainant,  as  the  party 
aggrieved,  by  the  language  of  the  act  (section  7)  "shall  have  his  rem- 
edy according  to  the  cause  of  equity  to  enjoin  the  wrongful  use  of 
such  trade-mark." 

The  complainant's  trade-mark  in  the  picture  has  not  been  infringed. 
There  is  such  a  substantial  dissimilarity  between  this  picture  and  that 
used  by  the  defendant  as  to  eliminate  from  the  case  any  theory  of  a 
colorable  imitation.  Whether  its  trade-mark  in  the  word  "Maizena" 
has  been  appropriated  by  defendant's  use  of  the  word  "Maizharina" 
is  a  more  doubtful  question.  Although  the  defendant  uses  the  word 
^Maizharina"  upon  packages  of  his  corn-flour  put  up  for  the  German 
market,  it  does  not  follow  that  the  article  will  be  sold  exclusively  in 
that  market,  and  the  tendency  of  the  word  to  mislead  purchasers  of 
the  article  into  the  belief  that  it  is  the  complainant's  product  does 
not  depend  solely  upon  the  inquiry  whether  it  may  mislead  German 
purchasers.  The  defendant's  act  is  committed  here,  and  whether  it 
is  a  wrong  or  is  justifiable  must  be  ascertained  upon  the  principles  of 
our  jurisprudence,  and  not  upon  those  of  the  laws  of  Germany.  Un- 
less the  complainant's  trade-mark  is  used  on  goods  intended  to  be 
transported  to  a  foreign  country,  by  the  terms  of  the  act  of  congress 
the  court  can  take  no  cognizance  of  the  wrong  in  a  suit  between  citi- 
zens of  the  same  state.  Section  11.  If  it  is  so  used,  the  court  will 
ntt  be  concluded  by  the  result  of  an  inquiry  whether  it  is  used  with 
an  intent  to  mislead  purchasers  in  the  country  where  the  goods  are  to 
be  ultimately  sold;  because  the  goods  may  be  sold  here  or  in  some 
country  other  than  the  one  where  they  are  to  be  ultimately  sold,  and 
the  act  of  congress  contemplates  a  complete  protection  to  the  right 
which  it  creates.  If  the  decision  were  to  depend  solely  upon  the  ques- 
tion of  a  substantial  similarity  in  the  sonorous  properties  between  the 
word  used  by  complainant  and  that  used  by  the  defendant,  decisions 
in  analogous  cases  furnish  sufficient  authority  for  granting  an  injunc- 
tion. Thus  the  word  "Cocoine"  has  been  held  to  be  an  infringement 
of  a  trade-mark  in  the  word  "Cocoaine,"  (Burnett  v.  Phalon,  42  N.  Y. 
594;)  "Bovina,"  of  the  word  "Boviline,"  (Lockwood  v.  Bostwick,  2 
Daly,  521;)  the  word  "Appolinis,"  of  the  word  "Appolinaris,"  (Ac- 
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tien-GeseUschaft  Appolinaris-Brunnen  v.  Somborn,  14  Blatchf .  380 ;} 
"Hostetter,"  of  the  word  "Hostetter,"  (Hostetter  v.  Voioinkle,  1  Dill. 
329;)  "Leopoldsalt"  of  the  word  "Leopoldshall,"  (Radde  v.  Norman, 
L.  B.  14  Eq.  349.)  The  rule  is  well  settled  that  to  enable  the  pro- 
prietor of  a  trade-mark  to  relief  against  an  illegal  appropriation  it  is 
not  necessary  that  the  imitation  should.be  so  close  as  to  deceive  per- 
sons seeing  the  two  marks  side  by  side ;  it  is  sufficient  if  there  is  such 
a  degree  of  resemblance  that  ordinary  purchasers  using  ordinary  cau- 
tion are  likely  to  be  deceived. 

But  the  question  whether  the  defendant  has  colorably  imitated  the 
complainant's  trade-mark  is  not  to  be  solved  merely  by  considering 
the  resemblance  between  the  words  themselves.  If  the  defendant 
has  dressed  his  word  in  such  accessories  that  it  may  be  mistaken  for 
the  complainant's  word,  that  circumstance  is  not  to  be  overlooked. 
A  word  used  as  a  trade-mark  is  addressed  to  the  eyes  as  well  as  to 
the  ears  of  purchasers  of  the  article  to  which  it  is  applied.  It  can- 
not be  disassociated  from  its  surroundings  when  the  inquiry  is  whether, 
as  used,  it  is  a  colorable  imitation  of  another's  trade-mark.  The  de- 
fendant has  artfully  garbed  and  draped  a  word  used  by  him,  bearing 
a  close  resemblance  to  the  complainant's  word,  so  that  its  identity  is 
rendered  more  indistinguishable  from  that  of  the  complainants  than 
it  is  intrinsically. 

The  defendant  insists  that  his  certificate  of  registry  is  a  decision 
of  the  commissioner  of  patents  that  he  is  entitled  to  use  the  word 
"Maizharina,"  in  connection  with  his  picture,  as  a  trade-mark,  not- 
withstanding the  complainant's  trade-mark  is  the  word  "Maizena;" 
which  is  a  judicial  determination,  and  is  conclusive  as  between  the 
parties.  The  sufficient  answer  to  this  proposition  is  that  the  act  of 
congress  makes  the  registration  of  a  trade-mark  only  prima  facie 
evidence  of  ownership.  Section  7.  The  inquiry  is  therefore  always 
open  as  to  the  validity  of  the  title  to  a  trade-mark  evidenced  by  the 
registration.  The  registration  could  not  confer  a  title  to  the  trade- 
mark upon  the  complainant  if  some  other  corporation  or  individual 
had  acquired  a  prior  right  by  adoption  and  use;  nor  could  it  vest  de- 
fendant with  a  title  as  against  the  complainant's  common-law  titte. 
In  this  view,  the  only  office  of  a  registration  is  to  confer  jurisdiction 
upon  the  court  to  protect  a  trade-mark  when  the  proprietor  has  ob- 
tained the  statutory  evidence  of  title,  and  the  only  function  of  the 
commissioner  of  patents  is  to  determine  whether  an  applicant  has  a 
presumptive  right  to  the  trade-mark.  An  order  is  grant»4  for  an  in- 
junction, in  conformity  with  this  opinion. 
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Bkokbb  v.  Hastings  and  another. 

(atari!  Court,  E.  D.  Fenn»ylt>ania.   May  5,  1884.) 

Patents  fob  Inventions — Claims — Construction — Enlarging — Reissue, 

Where  a  patent  does  not  cover  all  that  the  inventor  intended,  he  must  sur- 
render it,  and  obtain  a  reissue;  for,  where  the  language  of  the  claim  is  plain, 
the  court  cannot  by  construction  enlarge  it. 

In  Equity. 

Henry  Baldwin,  Jr.,  for  complainant. 
C.  B.  Collier,  for  respondent. 

Butler,  J.  The  patent  in  suit  is  for  "an  improvement  in  hernial 
trasses."  The  inventor's  object  was  to  devise  and  provide  a  more 
ready  and  perfect  means  for  adjusting  the  pad  to  the  rupture.  Trus- 
ses capable  of  adjustment,  on  either  side  of  the  person,  were  in  use 
before  the  date  of  the  patent.  The  complainant  sought  simply  to 
render  this  adjustment  easier  and  more  perfect.  The  patent  contains 
a  single  claim,  in  the  following  language : 

"In  a  hernial  truss,  provided  with  a  swinging  joint  for  connecting  the 
hernial  pad,  A,  to  the  body  band,  B,  for  the  purpose  of  rendering  the  truss 
readily  adjustable  for  either  the  right  or  the  left  side  of  the  person,  as  desir- 
able, the  combination  with  the  pad,  A,  of  the  rotary  stem,  a,  and  its  ratchet- 
toothed  cylinder,  a",  and  spring  lever,  12,  constructed  and  arranged  substan- 
tially as  set  forth,  for  the  purpose  of  enabling  the  wearer  of  the  truss  to 
readily  adjust  and  secure  the  position  of  the  pad,  A,  so  as  to  bear  against 
either  the  right  or  left  side  of  the  rupture,  or  directly  against  the  front  of  the 
same,  as  the  wearer  may  desire,  substantially  as  described." 

This  language,  in  view  of  the  prior  state  of  the  art,  confines  the 
patent  to  the  rotary  stem,  a,  its  ratchet-toothed  cylinder  a",  and  the 
spring  lever,  12,  in  combination  with  the  ordinary  hernial  pad,  con- 
nected with  the  body-band  by  a  swinging  joint,  as  previously  used. 
Whether  it  might  have  been  made  broader,  in  view  of  the  invention 
described  in  the  specifications  and  drawings,  we  need  not  consider. 
The  language  of  the  claim  is  plain.  The  court  cannot  enlarge  it  by 
construction.  If  it  fails  to  cover  all  the  patentee  intended  to  secure, 
his  remedy  was  through  recourse  to  the  statute  providing  for  reissues. 
Does  the  respondent  employ  the  combination  described  ?  While  be 
uses  the  rotary  stem,  he  does  not  use  the  ratohet-toothed  cylinder,  nor 
the  spring  lever,  the  object  of  which  two  last-named  elements  is  to 
secure  the  pad  against  backward  motion  on  the  stem,  while  it  is  left 
free  to  forward  adjustment. 

The  respondent's  set-screw,  which  rigidly  locks  the  rotary  stem, 
does  not  operate  in  the  same  manner  as  the  ratchet-toothed  cylinder 
and  spring  lever,  nor  produce  the  same,  nor  a  similar,  result.  In  this 
respect  the  respondent's  truss  fails  in  what  is  claimed  to  be  an  im- 
portant effect  of  the  complainant's  combination.  The  screw  cannot, 
therefore,  be  regarded  as  an  equivalent  for  the  ratchet-toothed  cylin- 
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der  and  spring  lever.  The  fact  that  in  certain  of  the  respondent's 
trusses  the  screw  is  used  to  force  the  projecting  spikes  of  a  spring 
down  into  the  rotary  stem,  or  a  cylinder  upon  it,  instead  of  being 
screwed  down  directly  into  or  upon  the  rotary  stem  or  cylinder,  as  in 
others,  to  accomplish  the  locking  process,  is  esteemed  unimportant. 
The  result  in  each  case  is  the  same,  and  the  manner  of  accomplish- 
ing it  similar.  It  is  unnecessary  to  pursue  the  subject  farther.  The 
bill  must  be  dismissed,  with  costs. 

McKennan,  J.,  concurs. 


L  Patents  for  Inventions — Reissue — Allegations. 

It  is  not  necessary,  in  a  suit  for  infringment  of  a  reissued  patent,  to  aver  spe- 
cifically the  ground  on  which  the  original  patent  was  surrendered  and  a  reissue 
obtained. 

2.  Same  — Effect  of  Reissue  of  Patent  by  Commissioner  of  Patents — In- 
fringement. 

Where  the  commissioner  of  patents  accepts  the  surrender  of  an  original  pat- 
ent and  grants  a  new  patent,  his  decision  is  final  and  conclusive,  in  a  suit  for 
infringement,  unless  it  is  apparent  on  the  face  of  the  patent  that  he  has  ex- 
ceeded his  authority ;  that  there  is  such  a  repugnancy  between  the  old  and  new 
patent  that  it  must  be  held  as  matter  of  legal  construction  that  the  new  pat- 
ent is  not  for  the  same  invention  as  that  embraced  in  the  original  patent. 

In  Equity. 

Briesen  &  Steele,  for  complainant. 
B.  F.  Thurston,  for  defendant. 

Colt,  J.  The  demurrer  to  the  bill  is  based  on  two  grounds :  First, 
that  it  does  not  allege,  with  sufficient  certainty,  that  a  proper  cause 
existed  for  surrendering  the  original  patent  and  taking  out  the  re- 
issue; and,  second,- that  it  does  not  allege  facts  necessary  to  show 
that  the  commissioner  of  patents  had  jurisdiction  to  entertain  the 
application  for  the  reissue.  Section  4916  of  the  Revised  Statutes 
provides  as  follows : 

"Whenever  any  patent  is  inoperative  or  invalid,  by  reason  of  a  defective  or 
insufficient  specification,  or  by  reason  of  the  patentee  claiming  as  his  own  in- 
vention or  discovery  more  than  he  had  a  right  to  claim  as  new,  if  the  error 
has  arisen  by  inadvertence,  accident,  or  mistake,  and  without  any  fraudulent 
or  deceptive  intention,  the  commissioner  shall,  on  the  surrender  of  such  pat- 
ent and  the  payment  of  the  duty  required  by  law,  cause  a  new  patent  for  the 
same  invention,  and  in  accordance  with  the  corrected  specification,  to  be 
issued  to  the  patentee. " 

The  bill  alleges  :— 
"That  said  Charles  T.  Day,  having  for  good  and  lawful  cause,  and  with 
the  consent  and  approbation  of  your  orator,  surrendered  said  letters  patent 
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to  the  commissioner  of  patents,  and  having  made  due  application  therefor, 
and  having  in  all  things  complied  with  the  acts  of  congress  in  such  case 
made  and  provided,  did,  on  the  eighteenth  day  of  February,  1879,  obtain  new 
letters  patent,  being  reissued  letters  patent,  for  the  same  invention,  for  the 
residue  of  said  term,  and  which  were  marked  'Reissue  No.  8,590,'  and  were 
issued  in  due  form  of  law  to  your  orator,  as  assignee,  under  the  seal  of  the 
patent  office  of  the  United  States,  signed  by  the  secretary  of  the  interior,  and 
countersigned  by  the  commissioner  of  patents,  and  bearing  date  the  day  and 
year  aforesaid,  as  by  the  last-mentioned  reissued  letters  patent,  ready  here 
in  court  to  be  produced,  will  appear." 

We  think  the  allegations  in  the  bill  are  sufficient.  It  is  not  neces- 
sary to  aver,  specifically,  the  ground  on  which  the  original  patent 
was  surrendered.  The  reissue  of  letters  patent  by  the  commissioner 
is  prima  facie  evidence  that  such  reissue  is  founded  on  sufficient  cause, 
and  is  in  accordance  with  law.  It  is  also  presumed  that  the  com- 
misaioner  acted  within  his  authority  under  the  statute,  until  the  con- 
trary is  proved. 

The  authorities  are  numerous  and  conclusive  to  the  effect  that  where 
the  commissioner  accepts  the  surrender  of  an  original  patent,  and 
grants  a  new  patent,  his  decision  is  final  and  conclusive  in  a  suit  for 
infringement,  unless  it  is  apparent  on  the  face  of  the  patent  that  he 
has  exceeded  his  authority;  that  there  is  such  a  repugnancy  between 
the  old  and  the  new  patent  that  it  must  be  held  as  matter  of  legal 
construction  that  the  new  patent  is  not  for  the  same  invention  as  that 
embraced  in  the  original  patent.  Seymour  v.  Osborne,  11  Wall.  516, 
543;  Allen  v.  Blunt,  3  Story,  742;  Collar  Co.  v.  Van  Dusen,  23  Wall. 
530,  558;  Metropolitan  Washing-mack.  Co.  v.  Providence  Tool  Co.  1 
Holmes,  161;  Russell  v.  Dodge,  93  U.  S.  460;  Ball  v.  Langles,  102 
U.  8.  128;  Smith  v.  Merriam,  6  Fed.  Eep.  713;  Selden  v.  Stockwell 
Gas-burner  Co.  9  Fed.  Rep.  390 ;  Giant  Powder  Co.  v.  Safety  Nitro- 
powder  Co.  19  Fed.  Rep.  509;  Philadelphia  &  T.  R.  Co.  v.  Stimpson, 
14  Pet.  448;  Wilder  v.  McCormick,  2  B.'atchf.  31. 

Demurrer  overruled. 


Porter  Needle  Co.  v.  National  Needle  Go.  and  others. 


Patents  for  Inventions  —  Use  of  Patent  after  Expiration  of  License  — 
Damages. 

While  ordinarily  the  amount  of  damages  to  be  paid  by  a  party  who  has  con- 
tinued to  use  a  patented  machine  after  the  expiration  of  a  license  granted  to 
him.  would  be  what  such  party  would  have  been  willing  to  pay  as  a  license  fee 
for  the  use  of  the  machines,  where  it  appears  that  the  machine  embodies  other 
patented  devices,  it  should  be  shown  what  portion  of  the  license  fee  was  paid 
for  the  part  covered  by  the  patent  in  controversy,  and  this  portion  would  be 
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T.  W.  Clarke,  for  complainant. 
J.  E.  Abbott,  for  defendants. 

Colt,  J.  The  court  decided  (Porter  Needle  Co.  v.  National  Xecda 
Co.  17  Fed.  Rep.  536 j  that  the  contract  of  September  12,  1877,  did 
not  convey  the  right  to  use  the  infringing  machines  after  July  1, 
and  that  the  defendants  since  that  date  must  pay  for  their  use.  Tn 
case  was  thereupon  sent  to  a  master.  The  present  hearing  was  had 
upon  certain  exceptions  taken  by  the  defendants  to  the  master's  re- 
port. The  master  has  reported  as  damages  what  he  finds  the  defend- 
ant company  would  have  been  wilding  to  pay  as  a  license  fee  for  the 
use  of  the  machines.  McKeever  v.  U.  S.  23  0.  G.  1525.  If  it  was 
clear  the  patent  in  suit  covered  all  the  mechanism  of  value  in  the 
machine,  we  should  approve  of  the  master's  finding;  but  it  seems 
from  the  evidence  that  the  machine  embodies  other  patented  devices. 
From  all  that  appears,  therefore,  a  part  of  the  license  fee  charged  for 
leased  machines,  upon  which  the  master  bases  the  damages  found, 
was  paid  for  the  use  of  these  other  patents.  The  fact  that  there  was 
no  evidence  introduced  as  to  the  value  of  any  of  the  other  inventions 
would  not,  of  itself,  warrant  the  conclusion  that  the  license  fee  was 
paid  solely  for  the  use  of  the  patent  in  suit.  Damages  must  be  actual, 
and  must  be  proved.  Seymour  v.  AfcCormick,  16  How.  480.  The 
license  fee  paid  being  for  the  use  of  the  whole  machine,  it  should  have 
been  proved  that  the  particular  patent  embraced  all  the  mechanism 
of  value  in  the  machine.  If  the  patent  covers  only  a  part  of  the 
mechanism,  then  it  should  appear  what  portion  of  the  license  fee  was 
paid  for  its  use,  and  what  portion  for  the  use  of  other  inventions  em- 
bodied in  the  machine.  Wooster  v»  Simonson,  16  Fed.  Rep.  6S0. 
The  second  and  ninth  exceptions  are  sustained.  The  remaining  ex- 
ceptions are  overruled.  The  case  is  referred  back  to  the  master,  with 
liberty  to  the  complainant  to  reopen  proofs  on  the  question  of  damages. 


1.  Evidence  —  Wife  as  Witness  for  Husband— U.  8.  Ret.  St.  f  858  —  Ret. 

Laws  Vt.  SS  Mill,  1005. 

A  wife  is  not  n  competent  witness  for  her  husband,  in  cases  where  ha  is  in- 
terested, under  the  statutes  of  the  United  States  or  of  Vermont. 

2.  Patknts  for  Inventions — Anticipation — Wooster  Cabinet  Creamery. 

Upon  examination  of  the  evidence,  held,  that  Daniel  B.  Wooster  is  entitled 
to  a  patent  on  such  part  of  his  claims  in  his  application  for  a  patent  as  describe 
a  caninet  creamery  as  an  improvement  upon  the  box  creamery  of  Hill  »nd 
Prentice,  as  shown  in  patent  No.  207, 739,  granted  to  them  September  3,  1878. 


Woostbb  v.  Hill  and  others. 
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W.  E.  Simonds,  for  defendants. 

Wheeler,  J.  This  suit  is  brought  upon  the  refusal  of  the  commis- 
sioner to  grant  several  claims  of  an  application  for  a  patent  made  by 
the  orator,  on  interferences  between  him  and  the  defendants  Hill  and 
Prentice,  of  whom  the  other  defendant  is  assignee.  The  inventions 
relate  to  a  milk-setting  apparatus  called  a  creamery.  Two  of  the 
orator's  claims  were  allowed,  and  the  rest  disallowed.  The  questions 
are  solely  whether  the  orator  is  entitled  to  a  patent  for  the  whole  or 
any  part  of  the  inventions  specified  in  tho  claims  disallowed;  and 
are  purely  questions  of  faot  as  to  priority  of  invention  as  between  him 
and  Hill  and  Prentice.  Considerable  evidence  has  been  produced 
that  was  not  before  the  patent-office.  The  evidence  on  both  sides 
shows  that  Hill  and  Prentice  made  and  put  into  actual  use  an  open 
box  creamery  standing  on  legs,  with  the  lower  part  of  the  cans  ex- 
tending through  the  bottom  of  the  box  downward,  and  the  upper  part 
surrounded  by  water  in  the  box  for  cooling  the  top  of  the  milk  in 
the  cans.  And  it  is  a  part  of  the  case  that  they  made  an  appli- 
cation for  a  patent  July  13,  1878,  which  showed  suoh  a  creamery, 
with  the  addition  of  a  hinged  lid  to  the  box.  A  patent  was  granted 
on  that  application  numbered  207,738,  dated  September  3,  1878. 
Wooster  alleges  that  he  invented  a  cabinet  creamery  closed  all  the 
way  down,  but  having  a  door  in  front  for  access  to  the  lower  part  of 
the  can,  which  would  include  all  the  essential  features  of  this  box 
creamery,  before  the  open  box  creamery  was  made;  and  that  he  made 
the  invention  known  to  HiU  and  Prentice;  and  that  they  did  not  in- 
vent it  themselves,  but  acted  on  knowledge  derived  from  him  in  re- 
spect to  it.  It  clearly  appears  that  Wooster  had  such  a  cabinet 
creamery  made  in  November,  1878.  Hill  and  Prentice  claim  that 
they  had  such  a  cabinet  creamery  made,  and  standing  in  the  shop 
where  made,  in  the  spring  of  1878. 

The  examiner,  the  examiners  in  chief,  and  the  commissioner,  found 
from  the  evidence  before  them,  respectively,  that  the  cabinet  creamery 
was  made  by  Hill  and  Prentice  before  Wooster  invented  and  caused 
his  to  be  made;  although  much  suspicion  and  serious  doubts  were  ex- 
pressed as  to  that  matter.  The  new  evidence  has  enhanced  these 
doubts  so  much  that  it  is  not  now  found  that  this  cabinet  creamery  was 
made  before  Wooster  actually  had  his  made.  There  is  no  satisfactory 
explanation  made  as  to  why  they  should  use,  and  apply  for  a  patent 
on,  the  box  creamery  alone,  when  they  had  the  cabinet  creamery 
already  made.  The  date  of  the  production  of  his  is  shown  by  entries 
in  books  of  those  having  no  interest,  in  due  course,  establishing  it  be- 
yond any  fair  doubt.  They  are  not  entitled  to  precede  him  with  a  pat- 
ent upon  it,  except  as  to  so  much  as  they  show  priority  of  clearly. 
Their  application  for  a  patent  shows  priority  of  the  box  creamery  on 
legs,  clearly,  over  this  production  of  the  cabinet  creamery  by  him, 
and  shows  that  he  is  not  entitled  to  a  patent  for  what  is  shown  in 
that,  unless  he  has,  by  clear  proof,  placed  his  invention  earlier. 
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This  application  shows  all  that  was  in  their  open  box  creamery  that 
was  made  before.  He  did  not  make  anything  before,  embodying  the 
features  in  controversy  of  either,  nor  cause  anything  to  be  made, 
unless  that,  by  imparting  knowledge  of  the  invention  to  them,  he 
caused  them  to  make  what  they  did  make.  He  has  not  shown  with 
sufficient  clearness  that  he  did  impart  such  knowledge  to  them.  He 
has  produced  drawings  now,  showing  the  invention,  with  evidence 
tending  to  show  that  they  were  made  prior  to  Hill  and  Prentice's 
open  box  creamery.  But  these  drawings  show  conical  bottoms  to  the 
cans,  which  were  not  invented  before  that  creamery  was  made.  If 
the  drawings  were  made  before,  some  features  must  have  been  added 
since,  and  there  is  no  evidence  from  which  to  find  what  features  have 
been  so  added;  and  the  drawings  are  thereby  discredited.  Wooster 
was,  during  that  time,  making,  using,  and  selling  cans,  with  recepta- 
cles for  water  to  cool  the  top  of  the  milk  around  the  upper  part  of  the 
cans  themselves,  without  any  box  or  cabinet  arrangement  to  hold 
them ;  and  no  adequate  explanation  is  made  as  to  why  nothing  was 
done  by  him  about  a  box  or  cabinet,  but  to  have  drawings  made,  for 
so  long  a  time  after  tbey  are  said  to  have  been  invented. 

The  patent-office  failed  to  find  priority  for  Wooster  as  to  the  box 
creamery.  Repeated  examination  of  the  testimony,  and  considera- 
tion of  the  established  facts,  have  failed  to  produce  any  other  conclu- 
sion. As  the  case  stands,  Wooster  appears  to  be  the  inventor  of  the 
cabinet  creamery,  as  an  improvement  upon  the  box  creamery  as  that 
is  shown  in  the  patent  of  Hill  and  Prentice,  in  addition  to  the  two 
claims  allowed  to  him,  and  to  no  more  of  what  is  involved  here.  This 
conclusion  has  been  reached  without  considering  or  examining  the 
testimony  of  the  wife  of  the  defendant  Hill.  He  is  a  proper  party 
to  the  suit,  and  was  liable  to  be  decreed  to  pay  costs  cf  suit,  and  per- 
haps interested  otherwise  at  the  time  she  testified,  although  he  had 
assigned  his  right  to  the  invention  before.  The  disability  of  witnesses, 
on  account  of  interest  in  the  suit  as  a  party,  or  otherwise,  has  been 
removed  both  by  the  statutes  of  the  United  States  and  those  of  the 
state.  Rev.  St.  U.  S.  §  858;  Rev.  Laws  Vt.  §  1001.  Neither  have 
removed  the  disability  arising  from  coverture,  except  in  particular 
cases,  not  including  this.  Rev.  Laws  Yt.  §  1005.  Therefore  she 
stands  disqualified  as  a  witness  in  cases  where  her  husband  is  inter- 
ested, as  at  common  law.  The  motion  to  suppress  her  testimony  is, 
therefore,  to  be  granted,  and  her  testimony  has  been  treated  as  sup- 
pressed. The  other  motions  to  suppress  do  not  appear  to  be  well 
founded,  and  are  overruled  without  comment. 

Motion  to  suppress  the  testimony  of  the  wife  of  the  defendant  Hill 
granted;  other  motions  to  suppress  testimony  overruled;  and  a  decree 
for  the  orator  to  be  entered,  adjudging  that  he  is  entitled  to  a  patent 
on  such  part  of  his  claims  as  specify  the  cabinet  creamery  as  an  im- 
provement upon  the  box  creamery,  as  shown  in  the  patent  of  Hill 
and  Prentice,  No.  207,738,  without  costs. 
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Hammond  v.  Franklin. 


(Circuit  Court,  S.  D.  New  York.  January  10,  1885.) 


1.  PATENT8  FOR  INVENTIONS— REISSUES— ENLARGEMENT  OF  CLAIMS— W  HEN  AL- 
LOWABLE. 

An  inventor  may,  after  two  or  three  months  have  elapsed  since  the  issue  of 
an  original  patent  to  him,  proceed  to  obtain  by  a  reissue  enlargement  of  claims 
to  cover  parts  of  the  Invention  described  but  not  claimed  in  the  original,  espe- 
cially when  this  does  not  appear  to  be  done  to  cover  the  progress  of  other  in- 
ventions; but  an  inventor  cannot,  at  any  timg,  take  out  a  valid  reissue  for  an 
invention  not  shown  in  the  original,  in  some  manner,  so  as  to  be  discernible 


2.  Same — Reissue  No.  3,119,  Claims  3  and  4— Pheservation  of  Meats,  Fruits, 
Etc.— Validity. 

The  invention  described  in  the  third  and  fourth  claims  Oi  reissued  letters 
patent  No.  3,119,  dated  September  15, 1803,  granted  to  William  Davis,  assignor, 
for  improvement  in  preserving  meats,  fruits,  etc.,  the  original  of  which- was  No. 
78,932,  dated  June  16,  1868,  is  a  different  invention  from  that  described  in  the 
original,  and  to  that  extent,  the  reissue  is  void. 

In  Equity. 

Livingston  Giffbrd,  for  orator. 
Charles  Levi  Woodbury,  for  defendant. 

Wheeler,  J.  This  suit  is  brought  for  alleged  infringement  of  re- 
issued letters  patent  No.  3,119,  dated  September  15,  1868,  granted 
to  William  Davis,  assignor,  for  improvement  in  preserving  meats, 
fruit,  etc.,  the  original  of  which  was  No.  78,932,  dated  June  16, 1868. 
The  alleged  infringement  consists  in  the  use  of  refrigerator  cars  made 
according  to  the  specifications  of  letters  patent  No.  244,676,  dated 
July  ,  19,  1881,  granted  to  William  Scott,  for  a  refrigerating  chamber, 
and  letters  patent  No.  248,7.38,  dated  October  25,  1881,  granted  to 
Edward  Hamilton,  for  improvements  thereon.  Lack  of  novelty,  dif- 
ferences between  the  original  and  reissue,  and  non-infringement,  are 
set  up  and  relied  upon  as  defenses.  t 

The  original  patent  described  a  car-body  constructed  of  three  sep- 
arate compartments,  one  within  the  others,  with  open  spaces  all 
around  between  them,  filled  with  poor  conductors  of  heat,  and  an  ice 
receptacle  inside  the  inner  compartment,  consisting  of  a  double  wall, 
"extending  from  the  bottom  to  the  top"  of  the  compartment,  and  hav- 
ing funnels,  extending  upward  through  the  roof,  to  contain  the  freez- 
ing mixture  to  be  filled  in  through  the  funnels,  and  closed  air-tight, 
except  where  there  were  funnels,  and  they  were  provided  with  caps  to 
close  them  as  tightly  as  was  practicable.  The  ice  receptacle  was  pro- 
vided with  a  goose-neck  trap  for  carrying  off  water,  which  would  col- 
lect in  the  lower  part,  without  admitting  air.  Access  to  the  inside  of 
the  car  was  provided  for  through  hatchways  in  the  roof,  made  to  be 
practically  air-tight,  for  discharging  freight  at  way  stations,  without 
letting  out  the  cold  and  heavy  air  to  be  replaced  by  warm  air,  and, 
through  doors  in  the  side,  made  air-tight  in  a  similar  manner  for  use 
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at  the  beginning  and  end  of  the  journey.  The  drawings  and  model 
showed  the  ice  receptacle  extending  around  the  inside  of  the  car  at  a 
little  distance  from  the  walls,  and  the  model  showed  it  standing  on 
the  floor  and  extending  upward  to  the  ceiling.  Whether  the  drawings 
showed  it  as  standing  on  the  floor  or  suspended  a  little  above  it,  and 
as  reaching  to  the  ceiling  between  the  funnels  or  stopping  a  little  be- 
low, is  a  matter  of  controversy.  Nothing  was  said  about  producing 
currents,  anywhere  in  the  inner  chamber,  for  equalizing  the  cold ;  nor 
about  freezing  the  moisture  from  the  air  to  produce  dryness  and 
purity.  The  leading  idea  seems  to  have  been  to  produce  cold  air 
within,  and  retain  it  by  excluding  external  warm  air,  and  protecting 
it  from  radiation  by  non-conducting  sides. 

The  claims  ^ere  for  the  construction  of  a  car-body,  room,  box,  or 
chest,  provided  with  the  compartments  between  the  sides,  ice  recep- 
tacles, funnels,  and  hatches,  arranged  and  operating  substantially  as 
described  and  for' the  purposes  set  forth;  and  for  the  goose-neck  trap 
in  combination  with  the  receptacle  and  compartments,  arranged  sub- 
stantially as  and  for  the  purpose  set  forth.  On  the  fifteenth  of  Au- 
gust, Davis  filed  another  application  for  a  patent  for  an  improvement 
in  preserving  meats,  fruits,  fish,  etc.,  consisting  of  a  box,  room,  chest, 
or  car-body  of  any  size  or  shape  desired,  with  another  box  inside  suf- 
ficiently small  to  allow  an  air  space  all  around  it,  and  the  inside  of 
the  inner  box  covered  with  wool  or  felt,  and  the  whole  lined  with  gal- 
vanized iron  or  zinc,  or  other  appropriate  material,  making  it  water- 
tight, and  forming  a  receptacle  for  the  article  to  be  preserved.  In- 
side this  was  to  be  placed  a  reotangular  or  other  properly  shaped  re- 
ceptacle, within  which  to  place  ice  and  Bait  or  other  freezing  mixture, 
which  might  extend  around  the  entire  box ;  bo  placed  across  one  or 
both  sides  or  ends  or  in  the  middle  as  might  be  desired ;  closed  on  all 
sides  and  at  top  and  bottom,  except  small  opening  or  openings  for 
putting  in  ice,  provided  with  covers  as  described  in  his  former  patent; 
and  provided  with  a  goose-neck  to  carry  off  the  drippings  arising  from 
the  melting  ice.  He  stated  that  it  was  a  fact  beyond  question  that 
the  moisture  of  air  was  what  tended  to  produce  decomposition ;  that 
he  did  not  propose  to  preserve  the  contents  of  his  boxes  or  cars  by 
simply  reducing  the  atmosphere  in  which  they  were  confined  to  as 
near  a  freezing  point  as  possible;  that  neither  did  he  wish  to  intro- 
duce fresh  air  upon  the  principle  that  confined  air  becomes  foul,  es- 
pecially when  the  articles  confined  in  it  are  constantly  throwing  off 
moisture ;  that  it  was  this  introduction  of  fresh  air  into  refrigerators 
that  prevented  their  contents  from  being  preserved  but  a  short  time ; 
that  he  designed  to  preserve  the  contents  of  his  boxes  or  cars  "by 
having  the  air  space  next  the  outside  of  the  same  so  arranged  that  the 
air  in  the  said  space  is  still  at  all  times;"  and  that  then,  by  the  ar- 
rangement of  the  other  parts,  as  before  described,  with  the  air  con- 
fined in  the  preserving  receptacle,  no  matter  how  full  of  moisture,  he 
would  congeal  the  moisture  upon  the  inner  metallic  walls  of  the  re- 
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ceptacle,  thereby  rendering  it  perfectly  pure  and  dry,  so  that  deconv 
position  would  be  postponed  for  a  long  time.  He  claimed  congealing 
the  moisture  in  the  air,  confined  in  boxes,  chests,  rooms,  or  cars,  upon 
the  inner  walls  of  the  same,  substantially  as  described;  the  ice  re- 
ceptacle placed  entirely  around,  across  either  end  or  side,  or  at  any 
other  point  in  the  preserving  chamber,  when  operating  substantially 
as  and  for  the  purposes  set  forth ;  and  the  hatchways  or  doors  in  con- 
nection with  a  box,  room,  chest,  or  car  for  the  purposes  specified.  He 
was  advised  by  the  department  that  his  patent  anticipated  Ihe  leading 
features  of  his  claim,  and  that  if  he  desired  to  avail  himself  of  the 
protection  afforded  by  the  patent  laws  he  should  seek  it  by  a  reissue. 
He# thereupon  abandoned  that  application  and  obtained  leave  to  with- 
draw the  model,  with  a  view  to  filing  it  in  an  application  for  the  reis- 
sue of  a  former  patent  for  the  same  invention.  ' 

Application  was  made  for  the  reissue,  and  it  was  granted  as  it  is 
in  suit,  but  upon  what  communications  between  him  and  the  depart- 
ment does  not  appear.  In  the  reissue  the  construction  of  the  car 
itself,  with  its  compartments,  is  the  same  in  all  respects  as  in  the 
original.  The  ice  receptacle  is  the  same,  except  that  in  the  reissue 
it  is  described  as  extending  from  near  the  bottom  of  the  chamber,  but 
leaving  a  space  between  it  and  the  bottom  of  the  chamber,  to  the  top 
of  the  chamber;  and  that  its  sides  are  slightly  inclined  or  tapering 
from  the  top  to  the  bottom,  so  that  the  bottom  is  less  in  area  than, 
the  top.  This  is  stated  to  be  an  essential  feature  to  the  complete  and 
successful  operation  of  the  invention,  for  the  inclined  sides  will  keep 
the  melting  ice  in  close  contact  with  them,  causing  the  moisture  to 
be  frozen  upon  them  as  long  as  any  ice  remains,  and  it  is  added 
that  the  walls  may  be  "perpendicular  or  equilateral,"  but  that  the 
inclined  sides  are  preferred,  as  best  in  effect.  One  drawing  shows  the 
ice  receptacle,  with  inclined  sides  near  a  side  or  end  of  the  inner 
chamber,  raised  from  the  floor  and  extending  to  the  top  of  the  cham- 
ber. It  is  stated  in  the  specification  that  by  the  arrangement  of  the 
ice  receptacle,  in  and  with  relation  to  the  chamber,  as  shown,  only  a 
thin  film  of  air  lies  between  the  top  of  the  receptacle  and  wall  of  the 
chamber ;  that  the  air  in  this  thin  space  is  colder  than  in  any  other 
portion  of  the  chamber,  and  hence  there  is  a  current  or  circulation  of 
the  air  from  the  thin  space  between  the  top  of  the  receptacle  and  wall 
of  the  chamber  downward  and  under  the  receptacle  into  the  space  in 
the  chamber  between  the  ice  receptacle  and  the  opposite  wall,  until 
the  whole  air  in  the  chamber  is  at  the  same  temperature.  This  is 
all  that  is  said  in  the  specification,  apart  from  the  claims,  about  the 
production  of  currents  for  equalizing  temperature.  This  thin  space 
and  its  film  of  air  is  treated  on  both  sides  of  the  case  as  being  be- 
tween the  upper  surface  of  the  ice  receptacle  and  the  ceiling  of  the 
chamber,  so  that  the  falling  of  the  cold  air  would  create  a  current 
over  the  top  and  down  behind  the  receptacle ;  but  such  does  not  ap- 
pear to  me  to  be  the  case.    The  receptacle  is  described  and  shown 
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everywhere  as  extending  to  the  top  of  the  chamber;  the  current  is  de- 
scribed as  being  downward  and  under,  but  not  over  the  receptacle; 
and  the  third  claim,  which  is  framed  upon  this  part  of  the  specifica- 
tion, is  for  the  receptacle  "so  constructed  and  arranged  as  to  be 
pendent  from  the  inner  upper  wall"  of  the  chamber,  "and  allowing  a 
free  circulation  underneath  the  receptacle,  and  on  all  sides,  substan- 
tially as  described."  The  thin  space  would  seem  to  be  between  the 
projecting  top  of  the  inclined  side  of  the  receptacle  and  wall.  The 
descending  cold  air  would  be  replaced  by  currents  around  the  ends 
and  along  the  sides  of  the  receptacle,  and  would  thus  pasa  under  it, 
and  thereby  fill  the  whole  description,  and  not  contradict  any  of  it. 

The  first  two  claims  of  the  reissue  are  the  same  as  the  two  claims 
of  the  original.  There  are  two  others  in  the  reissue :  the  third  being 
as  just  stated;  and  the  fourth  is  for  the  construction  and  relative  ar- 
rangement of  the  ice  receptacle  with  the  chamber,  whereby  the  moist- 
ure in  the  chamber  is  frozen  to  the  walls  of  the  receptacle,  substan- 
tially in  the  manner  and  by  the  means  described.  .  The  defendant 
does  not  have  the  construction,  arrangement,  or  combination  of  either 
of  the  claims  of  the  original  patent,  and  infringement  of  the  two  new 
claims  only  is  relied  upon.  The  claims  of  the  original  are  enlarged 
in  the  reissue,  and  the  suit  rests  upon  the  enlargement.  But  little 
more  than  two  months,  and  less  than  three,  elapsed  between  the  date 
of  the  original  and  the  application  'for  the  reissue.  This  does  not 
seem  to  be  too  long  a  time  to  take,  before  proceeding  for  an  enlarge- 
ment of  the  claims  to  cover  parts  of  the  invention  described  but  not 
claimed  in  the  original,  especially  when  not  shown  to  be  done  to  cover 
the  progress  of  other  inventors.  The  decided  cases  appear  to  war- 
rant this  course.  Miller  v.  Brass  Co.  104  U.  S.  352;  James  v.  Camp- 
bell, Id.  371;  Clements  v.  Odorless  Apparatus  Co.  109  U.  S.  641;  S. 
C.  3  Sup.  Ct.  Kep.  525;  Hartshorn  v.  Eagle  Shade  Roller  Co.  18  Fkd. 
Rep.  91.  But  where  the  reissue  is  for  an  invention  not  shown  in  the 
original,  or  a  different  one  from  that  shown  there,  neither  prompti- 
tude nor  delay  in  making  application  for  the  reissue  would  seem  to 
make  any  difference.  It  is  understood  that  an  inventor  cannot  at 
any  time  take  out  a  valid  reissue  for  an  invention  not  shown  in  the 
original,  in  some  manner,  so  aa  to  be  discernible  there.  Gill  v.  Wells, 
22  Wall.  1;  Russell  v.  Dodge,  93  U.  8.  460;  Manufacturing  Co.  v. 
Ladd,  102  U.  S.  408. 

The  evidence  tends  to  show  that  Davis  made  a  refrigerating  appa- 
ratus, showing  the  principle  of  these  new  claims,  and  of  the  alleged 
infringement,  prior  to  his  application  for  the  original  patent ;  and  it 
is  urged  that  this  shows  that  the  invention  which  he  undertook  and 
intended  to  patent  included  the  same  thing,  and  that  the  reissue  is 
for  the  same  invention.  The  "same  thing  was  done  in  Manufactur- 
ing Co.  v.  Ladd,  supra,-  and  the  court  said  that  if  it  were  true,  it 
would  be  nothing  to  the  purpose ;  that  there  was  no  safe  or  just  rule 
but  that  which  confines  a  reissued  patent  to  the  same  invention  which 
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was  described  or  indicated  in  the  original.  It  is  also  urged  that  the 
actioD  of  the  patent-office,  in  suggesting  an  application  for  a  reissue 
when  the  application  for  a  new  patent  was  made,  should  have  weight 
in  upholding  the  reissue.  But  that  application  was  for  a  patent  for 
a  different  invention  from  that  to  which  the  new  claims  of  the  reissue 
are  applicable.  That  was  for  an  arrangement  to  have  the  'air  still ; 
this,  for  having  it  in  circulation ;  therefore,  if  a  new  invention  was 
taken  into  the  reissue,  it  was  not  that,  and  the  suggestion,  if  it  would 
have  any  weight  when  acted  upon,  was  not  acted  upon  for  this  pur- 
pose. Upon  this  question,  the  original  patent  as  it  was  made,  not  as 
it  might  have  been  made,  is  to  be  compared  with  the  reissued  patent 
as  it  is.  Now,  the  invention  sought  to  be  covered  by  these  new 
claims  consists,  essentially,  in  the  production  of  circulation  of  the 
air  about  the  ice  receptacle,  by  the  falling  of  the  cold  and  heavy  air 
behind  it  and  passing  under  it  to  replace  the  warmer  air  taking  the 
place  of  the  falling  cold  air,  and  the  freezing  of  the  moisture  taken 
by  the  warmer  air  from  the  articles  to  be  preserved  to  the  surfaces  of 
the  ice  receptacle  as  it  passes  them.  The  original  patent  does  not 
mention  this  operation  nor  this  result.  If  the  ice  receptacle  was  raised 
from  the  floor,  so  as  to  make  an  air  passage  under  it,  this  result  would 
be  produced.  It  would,  doubtless,  be  well  enough  if  the  patent  showed 
the  parts  arranged  to  produce  the  result,  without  saying  expressly 
that  they  would  produce  it. 

It  is  an  important  question,  therefore,  whether  the  original  patent 
shows  the  ice  receptacle  so  raised  from  the'  floor  of  the  compartment. 
It  is  described  as  extending  from  the  bottom  to  the  top  of  the  com- 
partment. The  model  shows  it  resting  on  the  floor  of  the  compart- 
ment. The  drawing  shows  nothing  to  support  it  raised.  Figs.  2  and 
3  of  the  drawings  show  cross-sections  of  it  touching  a  line  at  the  bot- 
tom. It  is  not  clear  what  that  line  is  intended  to  represent;  if  the 
floor,  then  the  drawing  shows  the  receptacle  resting  on  the  floor;  if 
another  part  of  the  receptacle,  then  it  may  show  it  raised.  But  the 
cross-sections  of  the  structure  are  not  at  such  points  that  there  would 
be  no  part  of  the  receptacle  there  to  be  represented  by  this  line.  The 
drawings  themselves  are  ambiguous  on  this  point,  and  do  not  appear 
to  be  sufficiently  clear  to  control  the  expressions  of  the  specifications 
and  model.  Probably  no  one,  not  even  of  those  skilled  in  the  art  or 
science  to  which  this  invention  appertains,  would  read  the  specifica- 
tions, examine  the  model  and  drawings,  without  taking  any  sugges- 
tions from  without  them,  and  perceive  any  invention  there  depending 
at  all  upon  a  passage  for  air  under  the  ice  receptacle.  Certainly,  what 
the  inventor  delivered  was  not  a  written  description  of  an  invention 
or  discovery  covering  such  device,  in  such  full,  clear,  and  exact  terms 
as  to  enable  any  person  so  skilled  to  oonstruot  and  use  it,  as  required 
by  the  statute  under  which  the  patent  was  granted.  Act  1836,  §  6, 
(5  St.  at  Large,  117.)  The  conclusion  follows  that  the  invention  de- 
scribed in  the  reissue,  and  that  part  of  it  relied  upon,  is  a  different 
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invention  from  that  described  in  the  original;  and  that,  to  this  ex- 
tent, at  least,  the  reissue  is  void.  Let  a  deeree  be  entered,  dismiss- 
ing the  bill  of  complaint,  with  costs. 


Gold  &  Stock  Telegraph  Co.  v.  Commercial  Telegraph  Go. 


Patents  for  Inventions  —  Pkeliminary  Injunction  —  Validity  of  Claims 
Doubtful — Expikation  of  Patent. 

A  motion  for  a  temporary  injunction  is  not  designed  tor  the  adjudication  of 
doubtful  questions  which  have  not  previously  been  discussed,  and  in  this  case 
the  construction  of  the  second  claim  of  reissued  patent  No.  3,810,  dated  January 
25, 1870,  granted  to  the  Gold  &  Btock  Telegraph  Company,  as  assignee  of  Ed- 
ward H.  Calahan,  for  an  improvement  in  telegraphic  printing  instruments  for 
registering  gold,  stocks,  etc.;  and  its  infringement  by  the  Steven  D.  Field  pat- 
ent cannot  he  passed  upon,  notwithstanding  the  fact  that  the  life  of  the  pat- 
ent is  rapidly  approaching  its  close. 

In  Equity. 

C.  L.  Buckingham  and  Dickerson  &  Dickerson,  for  plaintiff. 

Samuel  A.  Duncan  and  Roscoe  Conkling,  for  defendants. 

Shipman,  J.  This  is  a  motion  for  a  preliminary  injunction  against 
the  alleged  infringement  of  reissued  letters  patent  No.  3,810,  dated 
January  25,  1870,  granted  to  the  Gold  &  Stock  Telegraph  Company, 
as  assignees  of  Edward  A.  Calahan,  for  an  improvement  in  tele- 
graphic printing  instruments  for  registering  gold,  stocks,  etc.  The 
original  patent  was  granted  April  21,  1868.  The  reissued  patent 
contains  five  claims,  the  second  of  which  is  said  to  be  infringed  by  the 
defendants  by  the  use  of  a  patented  machine  invented  by  Stephen  D. 
Field.  No  adjudication  has  been  had  upon  the  Calahan  patent,  ex- 
cept in  the  case,  in  this  court,  of  the  present  plaintiff  against  Charles 
J.  Wiley,  17  Fed.  Kep.  234,  wherein  the  validity  of  the  third  claim 
only  was  involved.  The  principal  question  in  this  case,  viz.,  as  to  the 
construction  of  the  words  "jointly  or  separately"  in  the  second  claim, 
did  not  arise  in  the  Wiley  Case.  The  present  bill  was  filed  on  May 
29,  1883,  at  which  time  the  defendants  had  20  Field  printing  instru- 
ments in  process  of  construction.  Before  that  time  they  had  used 
the  instrument  for  the  purpose  of  experiment.  The  plaintiff's  prima 
facie  case  was  closed  on  July  23,  1884.  The  difficulty  of  ascertain- 
ing and  proving  the  construction  of  the  Field  machine  was  a  cause  of 
delay;  therefore  no  testimony  has  been  taken  by  the  defendants, 
although  the  time  designated  by  the  court  in  which  to  take  and  close 
tbeir  proofs  has  expired.  They  have  presented  before  me  divers  affi- 
davits in  which  their  defense  is  set  forth. 

The  principal  question  in  the  case  is  the  construction  of  the  word 
"jointly"  in  tbe  second  claim,  and  when  I  add  that  it  is  substantially 
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agreed  that  the  state  of  the  art  in  two-wheel  printing,  at  the  date  of 
the  original  Calahan  patent,  is  represented  in  the  Johnson  or  Theiler 
mechanism,  the  question  may  seem  to  be  a  very  simple  one,  but  the 
plaintiff's  proofs,  and  the  defendant's  affidavits,  show  that  it  is  really 
one  upon  which  much  learning,  skill,  and  time  may  be  pi ofitably em- 
ployed, and  which  is  not  of  ready  solution.  The  reason  why  the  mo- 
tion is  pressed,  under  this  state  of  facts,  is  obvious,  and  is  not  con- 
cealed. The  Calahan  patent  will  certainly  expire  on  April  21, 1885. 
It  is  said  by  the  defendants  that  it  will  expire  on  March  16, 1885,  by 
reason  of  the  expiration  at  that  date  of  the  English  patent  for  the  in- 
vention. Necessary  delays  have  occurred  in  the  taking  of  the  plain- 
tiff's prima  facie  proofs.  The*  defendants  have  not  been  in  haste  in 
taking  their  testimony,  and  the  life  of  the  patent  is  rapidly  approach- 
ing its  close.  There  is  a  strong  and  very  urgent  motive  to  have  a  de- 
cision upon  the  question  in  the  case  before  the  invention  is  open  to  the 
public.  Assuming  that  the  whole  testimony  is  before  the  court,  and 
that  it  has  been  completely  presented  and  can  be  thoroughly  studied 
on  this  motion,  the  fact  still  remains  that  a  temporary  injunction  is 
being  sought  upon  a  question  which  now  arises  for  the  first  time,  and 
which  must  be  examined  with  the  care  and  patience  necessarily  in- 
cident to  a  case  wherein  men's  minds  must  differ.  In  other  words, 
the  attempt  is  made  to  make  a  motion  for  a  temporary  injunction  ap- 
plicable to  a  state  of  facts  to  which  such  a  motion  is  not  adapted.  It 
is  no  answer  to  the  argument  that  upon  a  motion  for  an  injunction, 
pendente  lite,  the  question  must  be  susceptible  of  ready  answer,  and 
the  case  must  be  free  from  reasonable  doubt,  to  say  that  this  whole 
case  is  now  before  the  court,  and  that  the  questions,  after  the  state  of 
the  art  is  ascertained,  are  those  of  law  which  can  be  settled  as  well 
now  as  at  final  hearing ;  because  a  motion  for  a  temporary  injunction 
is  not  designed  for  the  adjudication  of  doubtful  questions  which  have 
not  previously  been  discussed.  While  I  understand  the  pecuniary 
damage  to  the  plaintiff  arising  from  delay,  if  its  rights  are  being  in- 
fringed, the  history  of  the  case  shows  and  my  examination  of  it  sat- 
isfies me  that  the  question  is  one  whioh  is  open,  and  which  needs  the 
attention  usually  given  to  cases  upon  final  hearing.  The  motion  is 
denied. 
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Gibson,  Adrn'r,  and  others  v.  Sgribneb. 


[Circuit  Court,  D.  Maine.   February  2, 188fi.) 


Patents  for  Inventions — Anticipation — Shingle- Machine — Claim  1  of  Pat- 
ent No.  216,344. 

The  first  claim  in  .patent  No.  216,344,  dated  J  une  10, 1879.  issued  to  Benjamin 
F.  Penney,  and  his  assignee  of  one-half  interest,  was  anticipated  by  the  ma- 
chines invented  by  Porter  and  Webber  and  in  public  use  before  the  issue  of  the 
patent  to  Penney ;  and  such  claim  is  void.  , 

In  Equity. 

William  Franklin  Seavey,  for  complainants. 
Laughton  dt  Clergue,  for  respondent. 

Webb,  J.  This  is  a  bill  to  restrain  the  infringement  of  patent  No. 
216,344,  dated  June  10,  1879,  for  which  application  was  filed  De- 
cember 18,  1878,  issued  to  Benjamin  F.  Penney,  deceased,  and  his 
assignee  of  one-half  interest.  The  alleged  infringement  is  limited  to 
the  matter  embraced  in  the  first  claim.  It  is  admitted  by  the  de- 
fendant that,  since  the  date  of  this  patent,  he  has  made  a  shingle- 
machine  embracing  in  its  construction  the  features  described  in  the 
patent  and  claimed  in  said  first  claim,  which  would  have  infringed 
said  patent  and  claim  if  the  same  bad  been  valid.  He  sets  up  as 
his  defense:  (1)  That  one  Elbridge  Webber,  as  early  as  1856,  in- 
vented and  manufactured  a  machine  embodying  the  invention  in  said 
first  claim,  and  publicly  used  at  Gardiner,  Maine,  the  machine  so 
constructed ;  (2)  that,  as  early  as  and  prior  to  1875,  machines,  con- 
taining said  alleged  invention  and  discovery,  were  publicly  manu- 
factured and  sold  and  kept  on  sale,  at  Gardiner,  Maine,  by  this  de- 
fendant and  by  Elbridge  Webber;  (3)  that  one  Willis  Porter,  as  early 
as  1875,  constructed  a  machine  known  as  the  "Gardiner  Improved" 
shingle-machine,  and  set  the  same  in  operation  in  public,  which 
contained  the  features  described  in  the  first  claim  of  these  letters 
patent.  The  complainants  deny  the  invention  of  Webber,  and  the 
construction  of  machines  of  the  description  alleged  by  Webber  and 
this  defendant,  at  the  early  time  asserted.  They  admit  that  the  "Gar- 
diner Improved"  does  embody  and  contain  the  features  claimed  in 
the  first  claim  of  their  letters  patent,  but  do  not  admit  that  that  ma- 
chine was  made  or  invented  before  the  year  1875  or  1876,  or  that  the 
improvements  embraced  therein  were  conceived  before  that  date. 
To  defeat  the  effect  of  any  construction  of  the  "Gardiner  Improved" 
more  than  two  years  prior  to  their  application,  they  seek  to  show  that 
Penney  conceived  the  improvements  subsequently  patented  as  early 
as  1870,  and  was  prevented  perfecting  his  invention  by  his  poverty. 
It  is  not  clear  from  the  evidence  that  at  the  early  date  named  he  had 
formed  any  distinct  conception  of  the  invention,  or  anything  more 
than  an  idea  that  some  means  might  be  devised  to  accomplish  cer- 
tain practical  results.    Neither  is  there  proof  that  his  poverty  made 
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it  impracticable  to  perfect  sooner  than  he  did  any  invention  he  had 
made.  This  was  not  a  matter  involving  any  considerable  expendi- 
ture. Indeed,  his  model  was  made  principally  with  his  pocket-knife, 
and  he  was  repeatedly  offered  assistance  by  persons  of  pecuniary 
ability,  if  he  would  show  that  the  plan  and  device  he  was  studying 
offered  any  features  of  value.  Ail  these  proffers  of  help  he  rejected, 
because  he  had  not  yet  perfected  the  invention,  and  therefore  feared, 
as  he  alleged,  that  his  invention,  if  explained,  would  be  pirated;  but 
when  he  had  perfected  his  model,  he  availed  himself  of  such  assist- 
ance in  procuring  his  patent. 

On  the  other  hand,  the  defendant  produced  evidence  that  Porter 
fully  conceived  the  improvements  involved  in  this  controversy  and 
contained  in  the  "Gardiner  Improved"  in  1868,  and  postponed  con- 
structing a  machine  according  to  his  conception,  till  prior  patents  on 
other  features  that  he  wished  to  use,  should  expire.  This  evidence 
is  conclusive  that  Porter's  invention  was  earlier  than  Penney's,  and 
that  he  also  constructed  and  set  working  publicly  a  machine  embody- 
ing that  invention  more  than  two  years  before  Penney's  patent  was 
applied  for.  The  evidence  further  shows  that  in  1868  this  defend- 
ant, a  machinist,  constructed  under  Webber's  directions,  and  for  him, 
a  shingle-machine  containing  the  matters  described  in  the  first  claim 
of  the  patent  No.  216,344,  and  that  the  same  was,  for  a  considerable 
time  after,  in  public  use. 

This  bill  must  be  dismissed. 


Patents  for  Inventions— Rosenwasser  Percolator— Patent  No.  256.504 — In- 
vention. 

Patent  No.  256,504,  granted  to  Nathan  Rosenwasser,  April  18,  1882,  for  im- 
provements in  percolators  for  filtering  purposes,  or  for  making  fluid  extracts 
from  drugs,  is  void  for  want  of  invention. 

In  Equity. 

William  Henry  Clifford,  for  plaintiffs. 
Wilbur  F.  Lunt,  for  defendant. 

Colt,  J.  This  suit  is  brought  for  an  alleged  infringement  of  let- 
ters patent  No.  256,504,  granted  to  Nathan  Rosenwasser,  April  18, 
1882,  for  improvements  in  percolators  for  filtering  purposes,  or  mak- 
ing fluid  extracts  from  drugs.  Percolators  are  old.  The  main  ele- 
ments described  in  the  Rosenwasser  patent,  consisting  of  an  elevated 
reservoir  or  vessel,  a  lower  vessel  containing  a  perforated  plate  or 
diaphragm  on  which  the  drug  rests,  and  a  tube  or  pipe  connecting  the 
two  vessels,  are  old.    In  the  old  percolators  the  lower  vessel  is  often 
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made  in  the  shape  of  a  f annel,  and  the  drag  is  charged  at  the  wide 
opening  on  top.  A  cap-piece  may  then  be  put  on  which  connects 
with  the  tube  or  pipe  attached  to  the  reservoir.  The  discharge  takes 
place  through  the  restricted  opening  at  the  bottom.  Bosenwasser  in- 
verts this  funnel-shaped  vessel,  and  then  charges  the  drug  through 
the  wide  opening  at  the  bottom  through  which  the  discharge  also  takes 
place.  In  filling,  the  wide,  open  end  is  turned  upwards  and  the  drug 
put  in.  A  diaphram  is  then  inserted  on  which  the  drug  rests.  The 
large  end  is  then  turned  downwards  and  percolation  begins.  By  this 
means,  as  set  out  in  the  specification,  the  upper  part  of  the  perco- 
lating vessel  is  closed,  so  that  any  increased  or  variable  degree  of 
pressure  can  be  brought  to  bear  on  the  menstruum,  depending  on  the 
elevation  of  the  reservoir. 
The  claim  is  as  follows : 

"The  combination  with  a  vessel,  G„and  adjustable  tube,  F,  of  a  perco- 
lator, A,  having  a  large  filling  and  discharging  orifice  at  its  lower  end,  and  a 
restricted  opening,  B,  at  its  upper  end,  with  which  connects  the  lower  end 
of  the  adjustable  tube  or  pipe,  F,  substantially  as  set  forth." 

It  will  be  observed  that  the  claim  omits  to  include  a  diaphragm  as 
an  element'  of  the  combination.  A  diaphragm  is  necessary  to  pre- 
vent the  drug  falling  out  from  the  opening  at  the  lower  end  of  the 
vessel.  A  diaphragm,  however,  is  described  in  the  specification  and 
seen  in  the  drawings.  The  plaintiffs  contend  that,  consequently,  it  is 
made  a  part  of  the  claim  by  legal  construction.  If  we  should  adopt 
this  view,  it  is  still  extremely  doubtful  if  the  machine  is  operative 
without  the  use  of  a  second  diaphragm,  which  is  nowhere  mentioned 
in.  the  patent.  When  the  large  open  end  of  the  lower  vessel  is  turned 
upwards  for  the  purpose  of  filling,  it  would  seem  evident  that  a  por- 
tion of  the  drug  will  fall  out  of  the  small  opening  at  the  other  end  un- 
less there  is  another  diaphr&gm  to  prevent  it.  It  is  possible  that  the 
drug  may  be  so  coarse,  or  the  opening  so  small,  that  but  little,  if  any, 
will  escape.  Practically,  however,  we  think  the  evidence  shows  that 
two  diaphragms  are  a  necessity.  It  is  a  most  significant  fact  that 
the  percolators  sold  by  the  complainants  have  two  diaphragms. 

But  in  view  of  the  prior  state  of  the  art,  we  fail  to  find  any  inven- 
tion in  the  Bosenwasser  patent.  The  most  that  Bosenwasser  can 
claim  is  an  improvement  which  consists  in  closing  the  upper  part  of 
the  vessel  containing  the  drug,  by  which  means  an  increased  or  vari- 
able pressure  can  be  brought  to  bear  upon  the  menstruum,  this  re- 
sult being  accomplished  by  making  the  large,  open  end  at  the  bottom 
of  the  vessel  the  charging  and  discharging  mouth.  That  this  is  the 
scope  of  the  improvement  is  apparent  on  reading  the  patent.  No 
claim  is  made  in  the  patent  for  an  adjustable  diaphragm.  If  Bosen- 
wasser had  been  the  first  to  close  the  upper  part  of  the  percolating 
vessel,  he  might  lay  claim  to  an  invention,  but  we  find  a  vessel  air- 
tight at  the  upper  end  described  in  Boullay's  filter,  or  percolator, 
United  States  Dispensatory,  by  Wood  &  Bache,  (13th  Ed.  1870,)  p. 
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932,  and  in  the  Real  Press,  described  in  Geiger's  Handbuch  der  Phar- 
maoie,  published  in  1830,  vol.  1,  p.  157. 

The  invention  of  Bosenwasser  narrows  itself  down  to  the  mode  of 
charging  the  drug.  Instead  of  filling  the  drug  from  the  top  of  the 
percolating  vessel,  and  then  inserting  a  diaphragm,  he  turns  the  bot- 
tom of  the  vessel  upwards,  fills  in  the  drug,  inserts  the  diaphragm, 
and  then  turns  the  vessel  back.  To  fill  a  vessel  from  the  bottom  in- 
stead of  from  the  top,  does  not  seem  to  me  to  constitute  invention. 
The  design  of  the  patent  laws  is  to  reward  those  who  make  some  sub- 
stantial discovery  or  invention,  which  adds  to  our  knowledge  in  the 
useful  arts.  Atlantic  Works  v.  Brady,  107  U.  8.  192;  8.  C.  2  Sup. 
Ct.  Rep.  225.  Not  every  improvement  is  invention ;  but  to  entitle  a 
thing  to  protection  it  must  be  the  product  of  some  exercise  of  the  in- 
ventive faculties,  and  it  must  involve  something  more  than  what  is 
obvious  to  persons  skilled  in  the  art  to  which  it  relates.  Pearce  v. 
Mviford,  102  U.  S.  112.  These  considerations  are  independent  of 
the  fact  that  in  Beindorf's  device,  described  in  Geiger's  work,  supra, 
it  appears  that  the  percolating  cylinder  was  inverted  after  filling. 
We  do  not  think  the  complainants  show  the  translation  from  Geiger, 
introduced  by  the  defendant,  to  be  incorrect.  At  all  events,  it  may 
be  said  that  the  cylinder  in  the  device  of  Beindorf  might  be  charged 
from  the  lower  end.  There  is  also  considerable  Evidence  going  to 
prove  that  a  percolator  embodying  the  Bosenwasser  patent  was  used 
by  one  Nietsch,  in  New  York,  as  early  as  1873,  and  by  the  defendant 
Berry,  in  1878,  in  his  shop  at  Biddeford,  Maine.  In  view  of  the  other 
conclusions  we  have  reached,  it  becomes  unnecessary  to  decide  whether 
this  last  defense  has  been  proved.  The  bill  must  be  dismissed;  and 
it  is  so  ordered. 


The  Sue. 

(DUtrict  Court,  D.  Maryland.   February  2, 1885.) 

1.  Cashiers  of  Passengers— Separation  of  Passengers  on  Account  of  Race 

or  Color. 

On  a  night  steam-boa.t,  plving  on  the  Chesapeake  bay,  colored  female  pas- 
sengers may  be  assigned  a  different  sleeping  cabin  from  white  female  passen- 
gers. 

2.  8am r — Accommodations  must  be  Equal,. 

The  right  to  make  such  separation  can  only  be  upheld  when  the  carrier,  in 
good  faith,  furnishes  accommodations  equal  in  quality  and  convenience  to  both 
alike. 

In  Admiralty.    Libel  in  rem. 

A.  Stirling,  Jr.,  and  Alexander  Hobbs,  for  libelants. 
John  H.  Thomas,  for  respondent. 

Morris,  C.  J.  This  suit  (with  three  others  of  like  character  by 
other  female  libelants)  has  been  instituted  to  recover  damages  on  the 
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allegation  that  the  libelant,  who  is  a  colored  woman  of  unobjection- 
able character  and  conduct,  and  who  had  purchased  a  first-class  ticket 
for  a  passage  on  the  steam-boat  Sue,  in  August,  1884,  from  Balti- 
more to  a  landing  in  Virginia,  on  the  Potomac  river,  was  refused 
proper  first-class  sleeping  accommodations  on  board,  and  was  in  con- 
sequence compelled  to  sit  up  all  night  in  the  saloon,  and  experienced 
great  discomforts.  The  answer  of  the  claimants  of  the  steam-boat  al- 
leges in  defense  that  there  was  provided  on  board  a  sleeping  cabin  for 
white  female  passengers  in  the  after  part  of  the  boat,  and  that  a  sleep- 
ing cabin  equally  good  in  every  respect  was  provided  forward,  on  the 
same  deck,  for  female  oolored  passengers,  and  that  these  libelants  were 
told  and  well  knew  before  they  came  on  board  that  the  regulations  of 
the  boat  did  not  allow  either  class  to  intrude  into  the  cabin  of  the 
other;  that  the  libelants  all  refused  to  sleep  in  cabin  provided  for  the 
colored  female  passengers,  and  preferred  to  remain  sitting  in  the 
saloon  all  night  rather  than  to  go  into  it,  claiming  as  matter  of  right 
to  be  allowed  to  go  into  the  white  women's  cabin. 

There  are  two  issues  raised :  The  first  one  of  law,  the  libelants 
denying  the  legal  right  of  the  owners  of  the  steam-boat  to  separate 
passengers  for  any  purpose,  because  of  race  or  color.  The  second  is 
an  issue  of  fact,  the  libelants  denying  that  the  forward  cabin  assigned 
to  them  was,  in  fact,  equal  in  comfort  and  convenience  to  the  after 
oabin  assigned  to  white  women. 

In  determining  the  question  of  law,  it  is  to  be  observed  that  the 
steamer  Sue  is  employed  on  public  navigable  waters,  and  plys  be- 
tween the  port  of  Baltimore  and  ports  in  the  state  of  Virginia,  and 
that  the  regulations  made  by  her  owners  and  enforced  on  board  of 
her,  by  which  colored  passengers  are  assigned  to  a  ditferent  sleeping 
cabin  from  white  passengers,  is  a  matter  affecting  interstate  com- 
merce. It  is,  therefore,  a  matter  which  cannot  be  regulated  by  state 
law,  and  congress  having  refrained  from  legislation  on  the  subject, 
the  owners  of  the  boat  are  left  at  liberty  to  adopt  in  reference  thereto 
such  reasonable  regulations  as  the  common  law  allows.  Hall  v.  De 
Cuir,  95  U.  S.  490.  One  of  the  restrictions  which  the  common  law 
imposes  is  that  such  regulations  must  be  reasonable,  and  tend  to  the 
comfort  and  safety  of  the  passengers  generally,  and  that  accommo- 
dations equal  in  comfort  and  safety  must  be  afforded  to  all  alike  who 
pay  the  same  price.  The  law  of  carriers  of  passengers  in  this  re- 
spect is  well  stated  in  Hutch.  Carr.  §  542.  He  states  the  result  of 
the  decisions  to  be  that,  if  the  conveyance  employed  be  adapted  to  the 
carriage  of  passengers  separated  into  different  classes  according  to 
the  fare  which  may  be  charged,  the  character  of  the  accommodations 
afforded,  or  of  the  persons  to  be  carried,  the  carrier  may  so  divide 
them,  and  any  regulation  confining  those  of  one  class  to  one  part  of 
the  conveyance  will  not  be  regarded  as  unreasonable  if  made  in  good 
faith  for  the  better  accommodation  and  convenience  of  the  passengers. 

The  precise  question  raised  in  this  case,  viz.,  whether  a  separ- 
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ation  of  passengers  as  to  their  sleeping  cabins  on  board  a  steam- 
boat, made  solely  on  the  ground  of  race  or  color,  shall  be  held  to 
be  a  reasonable  regulation,  has  not  to  my  knowledge  been  decided 
in  any  court.  There  have  been  cases  arising  from  separations  made 
in  respect  to  day  travel  as  to  which  there  has  been  some  conflict  of 
views,  ant  one  or  two  cases  have  been  cited  in  which  such  separa- 
tions have  been  held  unreasonable.  U.  S.  v.  Buntin,  10  Fed.  Rep. 
739,  note;  Gray  v.  Cincinnati  S.  R.  Co.  11  Fed.  Rep.  683,  note. 
These  differences  of  opinion,  I  think,  may  be  explained,  in  part  at 
least,  by  differences  in  the  circumstances  existing  in  different  com- 
munities. It  is,  in  my  judgment,  a  mixed  question  of  law  and  fact, 
and  whenever  it  appears  that  facts  do  not  exist  which  give  reason 
for  the  separation,  the  reasonableness  of  the  regulation  cannot  be  sus- 
tained. But  the  great  weight  of  authority,  it  seems  to  me,  supports 
the  doctrine  that,  to  some  extent  at  least,  and  under  some  circum- 
stances, such  a  separation  is  allowable  at  common  law,  and  I  think  it 
is  not  going  too  far  to  say  that  such  is  the  decided  leaning  of  the  su- 
preme court  of  the  United  States,  as  expressed  in  the  opinion  pro- 
nounced in  Hall  v.  De  Cuir.  The  supreme  court  appears  to  treat  the 
question  as  one  with  regard  to  which  reasonable  usages  which  now 
exist,  can  only  be  controlled  by  legislation,  and  holds  that  if  public 
policy  requires  such  legislation,  it  must  come  from  congress.  It  is  the 
duty  of  all  courts  to  declare  the  law  as  they  find  it  to  be,  not  as  indi- 
vidual judges  may  think  they  would  like  it  to  be. 

It  has  been  urged  by  respondent's  counsel  that  the  evidence  shows 
that  explicit  notice  was  given  to  the  libelants  when  they  bought  their 
tickets,  before  going  on  board,  that  they  would  not  be  allowed  to  use 
the  white  women's  sleeping  cabin.  As  to  this  there  is  conflict  of  tes- 
timony; but  the  conflict  is  immaterial,  for  it  is  admitted  by  libelants 
that  they  well  knew  of  the  regulations  from  having,  on  previous  trips 
on  the  same  steam-boat,  been  denied  aocess  to  the  after  cabin,  and, 
of  course,  knowledge  was  equivalent  to  notice.  But  I  think  the  whole 
issue  is  immaterial.  The  libelants  paid  full  first-class  price,  and  did 
not  consent  to  any  such  regulation ;  and  if  the  regulation  was  unlaw- 
ful, they  could  not  be  held  bound  by  it,  even  if  specially  indorsed  on 
their  tickets,  and  read  to  them.  As  to  the  reasonableness  of  this 
regulation  I  must  decide  upon  the  evidence  in  this  case. 

The  steam-boat  men  called  as  witnesses  testify  that  it  is  a  regula- 
tion which  has  always  existed  on  all  the  numerous  night  lines  of 
steamers  on  the  Chesapeake  and  adjacent  waters.  They  give  various 
facts'  to  justify  it,  and  declare  that  they  are  obliged  to  make  it,  in 
compliance  with  the  demand  of  the  great  majority  of  their  passen- 
gers. It  must  be  admitted  that  a  regulation,  which  a  carrier  may 
lawfully  make,  if  reasonable,  has  strong  argument  in  favor  of  its  reas- 
onableness if  it  is  demanded  by  a  great  majority  of  the  traveling 
public  who  use  his  conveyance.  There  was  a  time  when  every  man 
on  a  railroad  train  who  wanted  to  smoke  assumed  the  right  to  do  so  in 
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every  car  except  what  was  known  as  the  "ladies'-car,"  but  the  demand 
of  the  majority  of  male  passengers  gradually  compelled  the  enforce- 
ment of  a  regulation  that  there  should  be  no  smoking  unless  there 
was  a  car  set  apart  for  it.  It  has  been  argued  that  the  constitutional 
amendments,  which  assured  to  colored  people  all  the  political  rights 
of  citizens  of  the  United  States  and  of  the  states,  and  wei*  intended 
to  forever  obliterate  color  as  a  distinction  with  regard  to  political 
rights,  of  necessity  made  such  a  color  discrimination  unlawful  in  car- 
riers as  against  the  declared  public  policy  of  the  nation.  In  view  of 
the  authoritative  interpretations  of  those  amendments,  I  cannot  so 
hold.  It  is  a  question  with  which  citizenship  has  but  little  to  do.  If 
it  was  found  that  naturalized  citizens  of  English  and  of  Irish  birth, 
or  the  French  and  German  nationality,  interfered  with  such  others' 
comfort,  or  with  the  discipline  of  the  boat,  when  occupying  the  same 
sleeping  cabins,  the  court  might  well  find  that  a  regulation  which 
enforced  separation  between  them  was  reasonable  and  therefore  law- 
ful. But  to  say  that  regulations  based  on  differences  of  race  or  color 
may  be  lawful  is  not  to  say  that  every  such  regulation  can  be  upheld. 
The  regulation  must  not  only  be  reasonable  in  that  it  conduces  to  the 
general  comfort  of  passengers,  but  it  must  not  deny  equal  conven- 
iences and  opportunities  to  all  who  pay  the  same  fare.  This  dis- 
crimination on  account  of  race  or  color  is  one  which  it  must  be  con- 
ceded goes  to  the  very  limit  of  the  right  of  a  carrier  to  regulate  the 
privileges  of  his  passengers,  and  it  can  only  be  exercised  when  the 
earner  has  it  in  his,  power  to  provide  for  the  passenger,  who  is  ex- 
cluded from  a  place  to  which  another  person,  paying  the  same  fare, 
is  admitted,  accommodations  equally  safe,  convenient,  and  pleasant. 

This  proposition  of  law.  I  am  informed,  was  applied  by  my  learned 
predecessor,  Judge  Giles,  in  a  suit  brought  by  a  colored  man  who 
had  been  excluded  from  a  street  car.  The  street  car  company  had 
arranged  that  every  third  or  fourth  car,  and  none  other,  should  be 
exclusively  for  colored  people,  but  Judge  Giles  held  that  this  did  not 
afford  equal  convenience  to  this  class  of  citizens.  And  this  leads  to 
the  important  question  of  fact  in  the  present  case.  The  libelants 
testify  that  the  forward  cabin,  which  was  assigned  to  their  use,  was 
offensively  dirty ;  that  the  mattresses  in  the  berths  were  defaced ;  that 
sheets  were  wanting  or  soiled,  and  that  there  were  hardly  any 
berths  which  had  pillowB;  that  there  were  no  blankets  and  no  con- 
veniences for  washing.  They  testify  that  from  their  own  knowledge 
the  white  women's  cabin  was  clean,  pleasant,  and  inviting,  and  had 
none  of  these  defects.  They  declare  that  on  former  trips  they  had 
found  the  forward  cabin  so  intolerable  that  they  sat  up  aU  night,  and, 
finding  it  in  the  same  condition  this  trip,  they  refused  to  remain  in 
it,  and  being  refused  admission  into  the  after  cabin,  again  sat  up  all 
night.  In  these  assertions  they  are  supported  by  five  other  persona, 
all  colored  persons,  to  be  sure,  but  respectable,  and  all  having  had 
similar  opportunities  of  experience.    They  claim  also  that  the  ap- 
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proach  to  the  stairway  to  the  cabin  assigned  for  their  use  was  ob- 
structed by.  cattle,  and  that  there  was  no  key  with  which  their  door 
could  be  secured,  and  that  its  location  did  not  compare  in  comfort 
with  the  women's  cabin  aft.  While  allowing  a  good  deal  for  the 
inflamed  feelings  of  these  libelants  and  witnesses,  who  all  testify  un- 
der feelings  of  resentment,  I  still  am  far  from  thinking  that  they 
have,  in  a  reckless  spirit  of  vindictiveness,  made  up  this  story  from 
the  whole  cloth.  Some  things  they  complain  of  have  been  explained 
away.  To  a  woman  accustomed  to  a  comfortable  bed  on  shore,  a 
night  aboard  ship  is  generally  one  of  discomforts,  and  if  the  suf- 
ferer thinks  that  some  one  else  has  better  quarters  on  board,  from 
which  she  is  unjustly  excluded,  there  is  no  disposition  to  make  the 
best  of  what  has  been  provided.  As  to  any  material  or  necessary 
inferiority  of  loeation  in  respect  to  the  forward  cabin,  I  do  not  think 
the  libelants'  case  is  made  out.  With  regard,  however,  to  the  degree 
of  comfort  and  conveniences  in  the  furnishing  and  cleanliness  of  the 
forward  cabin,  as  compared  with  the  after  one  provided  for  the  white 
female  passengers,  notwithstanding  the  general  denials  of  the  officers 
of  the  boat,  and  perhaps  their  intention  that  there  should  not  be  any 
material  difference,  there  is  testimony  which  I  cannot  disregard.  . 

Whatever  the  general  orders  of  the  agents  and  officers  of  the  boat 
may  have  been  in  this  respect,  and  however  fair  their  general  inten- 
tions, as  declared  by  them,  may  have  been,  I  am  quite  convinced  that 
no  disinterested  person  would  have  gone  into  the  forward  cabin  in  its 
actual  condition  in  August,  1884,  who  had  the  option  of  the  other 
one,  quite  irrespective  of  all  questions  of  color  or  race.  I  think  it 
was  considered  by  the  persons  who  actually  attended  to  the  forward 
cabin  that  less  attention  to  it  would  suffice.  It  appears,  too,  that 
there  was  a  stewardess  to  attend  to  the  after  cabin,  and  that  she  did 
not  attend  the  forward  one.  The  evidence  of  the  ship's  officers  ad- 
mit that  there  was  a  different  system,  in  respect  to  this  cabin,  in  giv- 
ing out  the  bed-coverings.  The  reasons  given  by  the  officers  for  this 
different  system,  they  justify  by  showing  that  the  much  greater  num- 
ber of  second-class  colored  passengers  who  used  this  cabin,  as  com- 
pared with  the  smaller  and  more  self-respecting  second-class  white 
persons  who  used  the  after  cabin,  made  a  different  system  necessary, 
and  also  made  it  much  more  expensive  and  difficult  to  keep  the  for- 
ward cabin  clean.  I  have  no  doubt  of  the  truth  of  this ;  but  it  is  no 
legal  justification  for  not  giving  as  clean  and  convenient  a  sleeping 
place  to  a  first-class  colored  passenger  as  is  given  on  the  same  ship 
to  a  first-class  white  passenger.  If  a  different  system  was  necessary, 
for  any  reason,  the  first-class  colored  passenger  should  not  be  made 
to  experience  any  difference  in  comfort  on  account  of  that  system. 
It  seems  to  me  only  reasonable  that  some  proper  attendant  should  of- 
fer to  supply  the  things  that  were  not  in  the  cabin  and  which  were 
always  placed  ready  for  use  in  the  after  cabin,  and  not  that  the  pas- 
senger, on  discovering  the  differences,  should  be  obliged  to  hunt  for, 
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and  with  difficulty  supply,  those  things  which  the  others  had  furnished 
to  them  without  asking.  The  separation  of  the  oolored  from  the  white 
passengers,  solely  on  the  ground  of  race  or  oolor,  goes  to  the  verge  of 
the  carrier's  legal  right,  and  such  a  regulation  cannot  be  upheld  un- 
less bona  fide,  and  diligently  the  officers  of  the  ship  see  to  it  that  the 
separation  is  free  from  any  actual  discrimination  in  comfort,  atten- 
tion, or  appearance  of  inferiority.  The  right  of  the  first-class  colored 
passenger  was  to  have  first-class  accommodation  according  to  the 
standard  of  the  after  cabin  on  the  same  boat,  and  this,  no  matter 
what  might  be  the  difficulties  arising  from  the  greater  number  of  sec- 
ond-class colored  passengers.  If  it  is  beyond  the  power  of  the  own- 
ers of  the  boat  to  afford  this,  then  they  have  no  right  to  make  the 
separation.  On  many  vehicles  for  passenger  transportation,  the  sep- 
aration cannot  be  lawfully  made,  and  the  right  of  steam-boat  owners 
to  make  it  depends  on  their  ability  to  make  it  without  discrimination 
as  to  comfort,  convenience,  or  safety. 

I  pronounce  in  favor  of  the  libelants,  and  will  sign  a  decree  for 
$100  in  each  case. 


1.  Collision— Fxin- Wat. 

A  fair- way,  in  the  sense  of  the  tenth  rule  of  navigation,  ts  navigable  water  on 
which  vessels  of  commerce  habitually  move.  As  to  vessels  of  light  draugnt,  it 
embraces  water  inside  of  buoys,  where  sail-vessels  of  light  draught  usually 
navigate,  and  not  merely  the  ship-channel. 

2.  Same—  Schooners— Ligiit— Watch. 

A  small  schooner  well  loaded  and  lying  deep  in  the  water,  with  her  stern  up 
stream,  in  a  line  with  the  course  of  sail- vessels,  and  anchored  in  12  feet  of. water, 
125  yards  inside  of  a  buoy,  w'th  no  light  in  the  rigging  and  no  watch  on  deck, 
was  run  into  and  sunk  at  11  >  clock  at  night  by  another  schooner  sailing  under 
a  breeze  from  shore,  as  close  to  shore  as  practicable,  all  the  latter  vessel's  crew 
being  on  deck,  two  of  them  in  her  bows,  and  no  one  seeing  the  schooner  at 
anchor.  Held,  that  the  moving  schooner  was  not,  and  that  the  one  at  anchor 
was,  in  fault. 

In  Admiralty,  in  a  cause  of  collision. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion. 

J.  A.  Armstrong  and  C.  E.  Stuart,  for  libelant. 

C.  P.  Meredith  and  Thomas  Johnson,  for  respondent. 

Hughes,  J.  The  schooner  Mechanic  was  lying  at  anchor,  when  this 
collision  occurred,  in  11  or  12  feet  of  water,  about  two  miles  below 
Maryland  Point,  in  the  Potomac  river,  and  about  125  yards  inside  the 
second  red  buoy  below  the  Point.  The  place  where  she  was  lying  is 
shown  by  the  chart  to  be  in  a  line  drawn  from  the  first  of  these  buoys 
to  the  mouth  of  Nanjemoy  creek.  On  this  line  the  water  is  shown 
by  the  chart  to  be  nowhere  less  than  8£  feet,  and  in  much  of  the  dis- 
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tance  exceeds  15  feet,  deep.  When  sail- vessels  are  running  down  the 
Potomac  river  under  a  stiff  breeze  from  off  the  Maryland  shore  they 
hug  the  shore  as  nearly  as  practicable,  and  pass  along  the  course  in- 
dicated by  this  line.  The  schooner  Mechanic  was  lying  in  the  chan- 
nel on  this  fair- way.  The  term  " channel"  sometimes  refers  to  the  cur- 
rent of  a  running  stream,  and  means  that  part  of  the  stream  in  which 
the  current  flows.  But  in  tide-waters  the  term  refers  to  the  move- 
ment of  vessels,  and  means  that  part  of  the  water  on  which  vessels 
move.  A  fair-way  is  water  on  which  vessels  of  commerce  habitually 
move.  Buoys  do  not  mark  the  limits  of  channel  as  to  vessels  of 
lighter  draught.  .  They  are  usually  placed  at  the  edge  of  that  part  of 
the  channel  in  which  the  water  is  deep  enough  for  vessels  of  large 
size,  called  the  ship-channel.  There  is  no  law  of  navigation  requiring 
vessels  of  light  draught  to  move  outside  of  buoys.  The  custom  of  sail- 
vessels  of  light  draught  is  to  get  as  near  as  practicable  to  the  wind- 
ward shore,  and  in  doing  so  they  habitually  move  inside  of  buoys. 
It  is  erroneous  to  speak  of  10  cr  12  feet  of  water,  on  which  they  habit* 
•  ually  move,  as  flats.  Nor  are  the  sailing  directions  found  in  the  of- 
ficial publications  of  the  government  laws  of  navigation.  They  are 
intended  more  especially  for  the  guidance  of  masters  who  are  unfa- 
miliar with  the  waters  described.  They  are  advisory  and  not  imper- 
■  ative  as  to  vessels  of  light  draught. 

Gapt.  King,  the  master  of  the  Mechanic,  was  familiar  with  the 
waters  of  the  Potomac  in  the  region  of  Maryland  Point  and  Nanje- 
moy  creek,  and  should  have  been  familiar  with  the  habit  of  the 
smaller  class  of  sail-vessels,  in  coming  down  the  Potomao  under  a 
stiff  breeze  from  the  Maryland  shore,  to  run  in  tolerably  close  to 
shore.  In  anchoring  his  schooner  in  the  course  apt  to  be  taken  by 
such  vessels,  he  took  the  risk  of  whatever  might  happen  there  through 
his  fault.  The  tenth  rule  of  navigation  requires  all  vessels,  when  at 
anchor  in  roadsteads  or  fair-ways,  to  have  a  white  light  in  the  rigging, 
not  more  than  20  feet  above  decks,  visible  all  around  the  horizon, 
and  at  a  distance  of  not  less  than  a  mile.  It  was  incumbent  on  Gapt. 
.King,  when  he  anchored  his  schooner  in  the  place  which  has  been 
mentioned,  to  have  such  an  anchor  light  in  the  rigging.  His  vessel 
was  small,  registered  as  of  only  19  tons  burden.  He  had  552  bush- 
els, or  15  tons,  of  corn  in  the  aft  part  of  his  hold,  which  put  his 
stern  deep  in  the  water  and  brought  his  deck  down  close  to  the  water. 
The  tide  was  running  flood,  and  Ms  stern  was  thrown  directly  up 
stream  in  the  course  of  vessels  coming  down  the  river,  in  such  man- 
ner that  they  could  not  see  his  broadside.  His  sails  being  furled  as 
he  lay  there,  and  the  moon  two  hours  high  in  the  west,  shining  on 
his  stern,  and  not  casting  a  shadow  behind  it,  he  presented  quite  a 
small  object  to  the  vision  of  vessels  coming  from  Maryland  Point 
towards  Nanjemoy  creek.  In  anchoring  in  the  probable  course  of 
such  vessels,  he  took  all  the  risks  of  accidents  which  might  happen 
through  his  fault ;  for  an  admiralty  oourt  would  not  dare  to  set  such 
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a  precedent  as  to  hold  that  if  he  had  no  anchor  light  up  at  such  a 
place  as  the  one  described,  he  might  recover  damages  for  a  collision. 
That  would  be  setting  a  premium  on  acts  inviting  collisions.  Under 
such  a  ruling,  any  man  who  had  an  old  vessel  too  worthless  to  be  in- 
sured, could  get  a  price  for  her  by  putting  her  in  a  place  where  ves- 
sels were  likely  to  sail,  and,  by  leaving  no  light  in  her  rigging  at  night, 
contriving  to  have  her  run  over  and  sunk. 

The  schooner  Wm.  Oliver,  of  about  200  tons  burden  and  five  feet 
draught,  was  coming  from  Washington  City  under  a  strong  wind  from 
off  the  Maryland  shore,  and  running  in  near  shore  on  the  night  of  the 
collision,  which  was  the  fifth  of  April.  At  about  12  o'clock  or  after, 
she  came  in  collision  with  the  Mechanic  and  sank  her  by  running  into 
her  stern.  Though  the  weight  of  testimony  is  that  the  Mechanic  had 
an  anchor  light  up  as  late  as*  11  o'clock,  yet  there  is  no  evidence 
whatever  that  she  had  a  light  up  at  the  time  of  the  collision.  The 
master  of  the  Mechanic,  and  a  colored  man  who  was  the  only  person 
with  him  on  board,  were  at  the  time  down  in  the  cabin  asleep.  Capt. 
King  was  undressed  and  the  negro  partially  so.  The  accident  awak-  • 
ened  them,  and  they  were  taken  on  board  of  the  Oliver,  the  captain 
losing  all  his  clothes  but  shirt  and  drawers.  It  is  proved  on  the  part 
of  the  Oliver  that  her  entire  crew,  consisting  of  four  men,  were  on 
deck ;  Capt.  Jones,  the  master,  being  at  the  wheel,  and  the  rest  of  the 
crew  being  in  the  starboard  and  port  bows,  or  well  forward.  The 
mate  was  on  the  lookout.  Three  of  this  crew  testified  in  the  case,  and 
ail  say  that  they  did  not  see  the  Mechanic  until  the  moment  of  collis- 
ion, and  that  she  had  no  light  up.  The  witnesses  of  the  libelants  all 
say  that  the  night  was  clear,  that  the  moon  was  shining,  and  that 
objects  on  the  surface  of  the  water  as  large  as  boats  could  be  seen  at 
a  considerable  distance.  The  witnesses  of  the  respondent  say  that 
there  was  a  haze  on  the  surface  of  the  water  at  the  time  of  the  collis- 
ion, and  that  objects  could  not  be  seen  by  them  looking  from  the 
water  towards  the  shore. 

Two  facts  proved  in  regard  to  the  Mechanic  were — First,  that  she 
was  39  years  old;  and,  second,  that  Capt.  King,  who  was  her  owner, 
took  no  steps  to  get  his  vessel  up  after  she  was  sunk,  and  manifested 
no  concern  for  saving  her,  but  allowed  his  vessel  and  her  cargo  to 
remain  uncared  for  where  they  lay.  Most  of  the  rigging  was  saved, 
but  this  was  more  through  the  procurement  of  Capt.  Jones  than  that 
of  Capt.  King.  If  the  Mechanic  had  been  anchored  on  the  flats  whex-e 
vessels  never  passed,  and  had  no  light  up,  and  the  Oliver  had,  by  any 
accident  resulting  from  bad  seamanship  or  fault,  run  over  her,  the 
case  would  have  been  different  from  that  before  us.  The  immediate 
cause  of  the  accident  would  have  been  the  unseamanlike  act  of  the 
crew  of  the  Oliver,  and  damages  could  have  been  awarded  in  spite  of 
the  want  of  a  light  on  the  Mechanic.  Or,  if  the  Oliver  had  seen  the 
Mechanic  where  she  lay  without  a  light,  and  had  not  done  all  in  her 
power  to  avoid  a  collision,  then  the  last  fault  would  have  been  the 
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Oliver's,  and  she  would  have  been  held  responsible.  Or,  if  the  Me- 
chanic had  been  tied  up  to  a  wharf  and  had  been  run  into,  the  oase 
would  have  been  against  the  Oliver.  Though  it  is  better,  even  for 
vessels  lying  at  wharves  or  out  on  flats,  to  have  a  light  up,  yet  the 
absence  of  it  would  not  excuse  vessels  running  into  them  in  such  po- 
sitions. 

But  the  law  of  navigation  which  requires  vessels  lying  at  anchor 
in  a  fair-way  to  have  a  light  up  is  imperative.  It  must  be  obeyed. 
It  must  be  effectively  obeyed.  It  will  not  do  for  the  master  to  hang 
up  a  light  after  nightfall,  and  then  go  to  bed,  trusting  to  the  moon  to 
serve  as  a  light,  in  the  event  that  the  winds  or  other  cause  shall  put 
out  the  light.  Obedience  to  this  important  requirement  of  law  must 
be  certain  and  unremitted.  The  master  must  know  that  the  light  is 
continually  up.  Conjecture  will  not  do.  When  lying  in  a  fair-way 
the  anchor  light  must  be  known  to  be  all  the  time  up,  and  this  can- 
not be  with  certainty  unless  a  watch  be  kept  on  deck  to  keep  it  burn- 
ing, and  to  be  able  to  say  positively  that  the  light  was  up,  in  the 
event  of  a  collision. 

I  do  not  know  that  there  is  any  rule  of  navigation  which  requires  a 
vessel  at  anchor  to  keep  a  watch  on  deck;  but,  rule  or  no  rule,  it  is 
very  careless  for  a  vessel  lying  in  deep  water,  in  the  course  pursued 
by  sailing  vessels,  not  to  have  a  watch  on  deck.  See  The  Sapphire, 
11  Wall.  164,  and  The  Petrel,  6  McLean,  491.  Her  master,  I  re- 
peat, must  know  that  his  light  is  up ;  and  how  can  he  know  this  him- 
self, and  how  can  he  prove  the  fact  to  the  satisfaction  of  a  court,  in 
the  event  he  is  struck  by  another  vessel,  unless  he  have  a  watch  on 
deck  to  see  that  it  does  not  go  out?  He  assumes  great  risk  if  he 
neglects  this  precaution.  The  Mechanic  has  failed  to  prove  that  her 
light  was  up  for  an  hour  before  and  at  the  time  of  the  collision. 
Lying,  as  she  was,  in  a  fair- way  without  a  light,  and  presenting,,  as 
she  lay,  low  down  in  the  water,  at  midnight,  but  a  small  object  to  the 
vision  of  a  vessel  approaching  her  from  her  rear,  she  invited  collision 
with  no  light  up.  The  usual  presumption  of  law,  against  the  moving 
vessel,  in  favor  of  the  one  at  anchor,  is  therefore  reversed  in  this  case, 
and  the  Mechanic  must  be  held  to  have  been  in  fault ;  for,  to  hold 
that  a  vessel  lying  where  she  was,  without  a  light  in  the  rigging  or  a 
watch  on  deck,  was  not  in  fault,  would  be  to  offer  a  premium  for 
collision.   Decree  must  be  for  respondent. 
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The  Drew,  eto. 


(District  Court,  8.  B.  New  York.   December  30, 1884.) 


1.  River  Navigation — Passing  Vessels— Well  and  Suction. 

A  sleam-boat  passing  in  the  vicinity  of  other  craft  in  shallow  water  is  bound 
to  use  all  reasonable  precautions  to  avoid  doing  them  injury  from  the  known 
suction  and  swell  she  causes.  Other  boats  are  also  bound  to  avoid  places  dan- 
gerously near  the  usual  track  of  such  steamers. 

2.  Same — Case  Stated. 

The  libelant's  barge  was  moored  along  spiles  near  the  eastern  side  of  the 
Hudson,  at  Castleton,  in  shallow  water,  where  the  bottom  was  stony.  The 
usual  practice  was  to  move  such  boats  before  the  time  of  the  passage  of  large 
steamers,  but,  having  got  aground,  the  libelant's  barge  could  not  be  removed. 
The  steamer  D.,  coming  down  about  tf  p.  M.,  and  perceiving  signals  by  shaking 
lanterns  and  other  evidence  of  difficulty  ahead,  slowed,  but  did  not  pass  any 
further  to  the  westward,  which  she  might  easily  have  done,  and,  when  abreast 
of  the  barge,  she  resumed  her  former  speed;  and  the  suction  and  swell  from 
her  passing  caused  a  break  in  the  bottom  of  the  barge.  Held,  that  the  D.  was 
chargeable  with  fault  in  not  doing  all  that  was  reasonably  within  her  power  to 
avoid  doing  injury,  and  that  the  barge  was  also  in  fault  in  being  allowed  to 
ground  and  remain  in  a  place  known  to  be  dangerous ;  and  the  damages  were 
therefore  divided. 

In  Admiralty. 

Hyland  <&  Zabriskie,  for  libelant. 
W.  P.  Prentice,  for  claimants. 

Brown,  J.  In  May,  1883,  the  libelant's  barge  Greenback  was 
moored  about  half  a  mile  below  Castleton  along-side  of  three  bunches 
of  spiles  about  20  feet  distant  from  the  bulk-head  or  dike  which 
there  forms  the  eastern  shore  of  the  Hudson  river.  During  the  day 
she  had  been  loaded  with  ice,  and  had  grounded  so  as  not  to  per- 
mit of  her  being  taken  away  by  a  tug,  as  was  intended.  About  9 
o'clock  in  the  evening  the  large  steamer,  the  Drew,  passed  down  in 
her  usual  course  about  100  yards  outside  of  the  barge.  The  water 
being  shallow,  the  considerable  suction  and  swell  accompanying  her 
passage  caused  a  sudden  lifting  and  settling  of  the  barge,  enough  to 
make  a  somewhat  heavy  shock.  Ten  minutes  afterwards  the  barge 
was  found  rapidly  filling  with  water,  from  which  she  sank.  Subse- 
quent examination  disclosed  two  holes  or  breaks  in  her  bottom  a  lit- 
tle forward  of  amid-ships.  This  libel  was  filed  to  recover  the  damages, 
charging  that  they  were  caused  by  the  negligence  and  improper  man- 
agement of  the  Drew  in  passing.  The  evidence  shows  that  the  bot- 
tom where  the  barge  was  moored  was  not  soft  or  even,  but  that  some 
stones  had  been  washed  there  from  broken-down  portions  of  the  dyke 
a  little  above.  It  is  possible,  also,  that  there  were  some  remains  of 
the  ends  of  broken  spiles,  though  the  evidence  on  this  point  is  less 
conclusive.  The  stones,  however,  were  sufficient  to  make  it  danger- 
ous for  the  barge  to  lie  with  any  considerable  part  of  her  weight  rest- 
ing upon  the  bottom.  Had  the  water  fallen  low  enough  to  cause  a 
considerable  portion  of  the  weight  of  the  barge  with  her  cargo  to  rest 


THE  DREW. 


853 


on  such  stones  after  grounding,  it  would  be  quite  possible  that  the 
boles  in  the  bottom  might  have  been  oooasioned  by  this  cause,  wholly 
independent  of  the  passing  of  the  Drew.  But  the  proof  hardly  war- 
rants this  supposition.  The  libelant  testifies  that  the  barge  was  not 
aground  forward,  although  the  contrary  is  stated  by  the  pilot  of  the 
tug,  who  endeavored  to  move  her.  It  is  evident  that  the  barge  was 
but  slightly  aground ;  that  is,  that  the  water  was  almost  sufficient  to 
float  her,  and  hence  sustained  most  of  her  weight.  The  leak  was  dis- 
covered very  shortly  after  the  Drew  passed,  and  after  the  heavy  fall 
of  the  barge  upon  the  bottom,  in  connection  with  the  swell  and  suc- 
tion, and  I  oannot  doubt  that  this  was  the  immediate  cause  of  the 
damage. 

The  place  where  the  barge  was  moored  waB  not  a  proper  place  for 
her  to  remain  in,  either  aground  or  while  the  Drew  was  passing,  when 
the  water  was  so  low  that  the  ordinary  suction  and  swell  would  be 
likely  to  oause  her  to  strike  the  bottom.  The  danger  was  evidently 
known  to  the  libelant.  His  arrangement  with  the  tug  was  a  definite 
one, — that  the  barge  should  be  removed  from  this  place  before  the 
time  for  the  large  boats  to  pass.  The  tug  was  there  for  the  purpose 
of  removing  this  barge  accordingly,  and  was  prevented  only  by  her 
being  aground.  This  was  clearly  the  fault  and  at  the  risk  of  the 
libelant,  or  those  representing  him  in  charge  of  the  barge.  The  water 
there  was  shallow,  and  the  channel  in  which  the  Drew  would  pass 
was  only  some  500  or  600  feet  wide.  It  was  in  a  place  where  such 
boats  had  been  in  the  habit  of  mooring  only  temporarily,  and  was 
known  to  be  improper  to  remain  in  while  large  steamers  were  pass- 
ing. The  primary  fault  for  this  injury  was,  therefore,  on  the  part  of 
those  having  charge  of  the  barge. 

The  liability  of  the  Drew  depends  upon  the  question  whether  she 
used  all  the  care  and  diligence  which  were  reasonably  incumbent  upon 
her  to  avoid  doing  injury.  The  Daniel  Drew,  13  Blatchf.  528.  The 
liability',  however,  to  do  damage  to  boats  lying  in  shallow  waters 
through  the  swell  and  suction  of  her  passage  is  a  familiar  fact.  In 
passing  Castleton,  where  such  boats  ordinarily  lie,  the  practice  is  to 
slow  down  in  order  to  diminish  this  danger.  After  passing  Castle- 
ton, and  before  reaching  the  place  where  the  libelant's  barge  lay,  it 
was  usual  to  proceed  at  the  ordinary  speed  of  that  region.  In  this 
case  the  pilot  of  the  Drew,  seeing  the  lights  of  the  barge  ahead,  and 
that  they  were  moving,  continued  his  slow  rate  until  abreast  of  the 
barge,  when  he  reeumed  his  former  usual  speed.  The  libelant's  tes- 
timony, that  the  Drew  approached  at  her  usual  speed,  is,  I  think,  dis- 
proved by  the  claimants'  witnesses.  I  cannot  doubt,  however,  that 
as  the  Drew  approached,  signals  requiring  special  caution  on  her  part 
were  given  from  the  barge  by  shaking  a  lantern  repeatedly.  The 
libelant's  witnesses  testify  that  this  was  done  three  separate  times 
before  the  Drew  reached  her.  The  pilot  of  the  Drew  could  not  have 
failed  to  understand,  from  the  ordinary  lights  of  the  barge  which  he 
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saw  before  him,  and  which  showed  the  barge  in  a  dangerous  place, 
that  care  in  passing  her  was  necessary ;  and  that  he  did  so  understand, 
is  evident  from  his  continuing  under  a  slow  bell  longer  than  usual. 
The  only  question  in  the  case  is  whether  this  was  all  that  was  in- 
cumbent upon  him,  considering  that  he  knew  the  shallowness  of  the 
water  there,  and  the  danger  to  this  barge  through  the  suction  and  the 
swell  which  the  Drew  might  cause  in  passing  her.  The  tug,  shortly 
before  the  Drew  reaohed  the  place,  had  steamed  away,  though  she 
was  of  lighter  draught  than  the  barge,  because  her  pilot  knew  that  it 
was  dangerous  for  the  tug  to  remain  there.  The  pilot  of  the  Drew 
saw  her  steam  away,  leaving  the  barge  in  her  dangerous  situation, 
and  the  signals  by  shaking  the  lantern  on  the  barge  were  clearly  vis- 
ible to  the  Drew.  The  pilot  of  the  latter  was  farailar  with  the  shal- 
lowness of  the  stream  at  this  point,  and  with  the  liability  of  the  Drew 
to,  do  damage  to  boats  aground  or  nearly  so,  and  that  it  was  not  usual 
for  barges  to  be  there  during  the  passage  of  large  steamers.  With 
this  knowledge,  and  seeing  the  lights  of  the  barge  in  this  improper 
and  dangerous  situation,  and  seeing  the  tug  steaming  away  as  the 
Drew  approached,  and  the  barge  shaking  her  lantern,  I  think  the 
pilot  of  the  Drew  is  fairly  chargeable  with  notice  that  something  un- 
usual was  the  matter;  that  the  barge  was  in  a  dangerous  and  help- 
less condition;  and  that  it  was  necessary  for  the  steamer  to  do  all 
that  was  reasonably  within  her  power  to  diminish  the  danger  from 
the  suction  and  the  swell  incident  to  her  passage.  This  was  the  only 
danger  that  could  exist  under  the  circumstances.  The  Drew  knew 
this,  and  knew,  therefore,  that  it  was  to  avert  this  danger  that  these 
signals  and  warnings  were  given. 

The  evidence  shows  that  the  steamer  might,  without  any  difficulty, 
and  without  any  danger  to  herself,  have  gone  a  hundred  yards  further 
west  than  she  did,  and  so  much  more  distant,  therefore,  from  the 
barge;  and  also  that  she  increased  her  speed  as  soon  as  she  got 
abreast  of  the  barge,  instead  of  waiting  until  the  diverging  line  of 
her  swell  had  passed  the  barge.  Since  these  additional  precautions 
were  perfectly  within  the  power  of  the  Drew,  and  since  the  danger  of 
the  barge,  and  the  necessity  of  caution,  were  sufficiently  made  mani- 
fest by  all  the  circumstances  of  the  case,  I  must  bold  the  Drew  charge- 
able with  fault.  Being  sufficiently  notified  of  the  particular  danger 
to  the  barge  from  her  swell  and  suction,  the  Drew  cannot  be  absolved 
simply  because  she  employed  one  means,  viz.,  slowing,  for  averting 
the  danger.  S-Ue  was  bound  to  use,  not  merely  one  means,  but  all 
reasonable  means  in  her  power  that  might  be  in  fact  necessary  to 
avoid  the  particular  danger  made  known  to  her.  Knowing  the  ex- 
tent of  her  swell,  she  was  bound  to  go  far  enough  off  to  prevent  in- 
jury from  it,  when  there  was  plenty  of  room  for  her  to  do  so  without 
danger  to  herself;  and  to  postpone  any  increase  of  that  swell  through 
an  increase  of  her  speed  until  she  had  passed  the  barge  so  far  that 
her  retreating  and  diverging  swell  could  no  longer  affect  the  barge. 


,  Digitized  by 


THE  NAOOOOHBE. 


855 


Had  these  additional  precautions  been  taken,  I  think  no  injury  to  the 
barge  would  have  happened. 

In  the  case  of  The  Daniel  Drew,  above  cited,  (13  Blatchf.  523,) 
where  the  respective  rights  and  obligations  of  such  steamers  under 
somewhat  analogous  circumstances  are'  carefully  considered,  the 
court,  in  absolving  the  steamer,  makes  special  mention  of  the  fact 
that  "the  Drew  passed  as  near  the  eastern  shore  as  it  was  safe  for  her 
to  go;"  and  also  that  the  tow  in  that  case  had  given  no  signals  to 
the  steamer;  and  at  page  528  it  is  clearly  indicated  that  it  is  only 
when  the  passing  vessel  "has  no  reason  to  apprehend  that  she  will 
do  an  injury,"  that  she  is  to  be  held  not  responsible  for  such  injuries 
as  arise  in  her  ordinary  navigation.  The  circumstances  of  the  pres- 
ent case  are  essentially  the  opposite  in  the  particulars  there  empha- 
sized. The  master  of  the  Drew  here  did  have  knowledge,  not  only 
that  the  barge  was  in  a  dangerous  position,  but  of  the  particular 
danger  to  be  apprehended.  He  received  signals  of  danger  and  could 
not  have  misinterpreted  them;  and  in  the  two  particulars  I  have 
mentioned  he  did  not  use  the  means  easily  within  his  power  to  avoid 
doing  injury.  Such  neglect  has,  I  think,  been  always  held,  and  for 
the  protection  of  life  and  property  ought  always  to  be  held,  a  fault 
sufficient  to  charge  the  vessel  with  responsibility  for  the  loss.  The 
Morrtsania,  13  Blatchf.  512;  The  C.  H.  Northam,  7  Ben.  249;  Tlie 
Syracuse,  9  Wall.  672. 

Both,  therefore,  being  found  in  fault,  the  libelant  is  entitled  to  one- 
half  his  damages,  with  costs. 


1.  Collision—Steambk  and  Bailing  Vessel. 

A  collision  between  a  steam-vessel  and  a  sailing  vessel  in  a  fog  cannot  be 
Justified  on  the  plea  of  inevitable  accident,  unless  it  appears  that  both  parties 
have  endeavored  by  all  means  in  their  power,  with  due  care  and  a  proper  dis- 
play of  nautical  skill,  to  pre v out  the  collision. 

2.  Same— Duty  of  Steamek. 

A  steamer  is  bound  to  make  all  available  use  of  her  helm,  or  her  engines  in 
backing,  and  of  an  alert  lookout,  and  a  moderate  speed,  in  a  fog,  to  avoid  col- 
lision, together  with  special  care,  when  known  to  be  in  the  vicinity  of  the  sail- 
ing vessel's  course. 

3.  Same— Duty  of  Sailing  Vessel. 

A  sailing  vessel  is  also  bound,  under  rale  24,  to  change  her  course  if  she  is  in 
immediate  danger  and  can  thereby  avoid  collision,  and  is  in  fault  for  not  do- 
ing so  when  she  has  sufficient  time  and  opportunity  after  the  course  of  the 
steamer  is  clearly  fixed  and  visible. 

4.  Same — Case  Stated. 

The  steamer  N.,  off  Cape  May,  upon  a  course  N.  %  E.,in  a  fog,  at  about 
1: 30  p.  m. ,  passed  the  schooner  L.  T.,  sailing  N.  X.  E.,  about  300  yards  eastward 
of  her.  Each  was  seen  from  the  other,  and  their  horn  and  whistle  were  hoard. 


The  Nacoochee,  etc. 
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Half  an  hour  afterwards  the  steamer,  hearing  cries  of  distress  abeam,  put  about 

until  she  headed  S.  8.  E.,  and  shortly  after  heard  the  horn  of  the  schooner,  and 
at  about  the  same  time  saw  her  sails  about  300  yards  distant,  a  little  on  her  own 
starboard  bow.  She  had  been  going  half-speed  all  the  time,  making  from  6  to  7 
knots.  She  immediately  reversed  her  engines.  The  schooner  was  struck  on 
her  port  quarter,  about  10  feet  from  the  taffrail,  and  sunk  a  few  moments  after- 
wards. The  steamer's  lookout  was  not  produced.-  He  did  not  report  the 
schooner  at  all,  and  the  steamer's  helm  was  not  changed.  Held,  that  the  steamer 
was  liable  for  not  observing  specially  the  precautions  required  by  the  known 
proximity  of  the  schooner,  for  excess  of  speed,  for  want  of  proof  of  an  alert 
lookout,  and  for  not  making  any  use  of  her  helm  to  avoid  the  collision. 

5.  Same— Mutual  Fault— Damages  Divided. 

it  appearing  that  on  the  schooner  there  were  14  men  below,  including  the 
officer  in  charge  of  the  watch,  and  only  two  men  on  deck,  viz.,  one  at  the  wheel, 
and  one  forward  doing  double  duty  as  lookout  and  blowing  the  horn,  held,  to- 
be  short-handed  and  negligent  navigation  in  a  fog.  And  it  being  clearly  per- 
ceptible to  those  on  the  schooner,  had  the  captain  been  on  deck,  that  the 
steamer  was  going  astern  and  not  ahead,  in  time  to  have  enabled  the  schooner 
by  porting  to  have  avoided  the  collision,  hM,  that  the  schooner  was  also  in 
fault  for  not  porting,  and  the  damages  were  divided. 

In  Admiralty. 

S.  Newell  and  A .  B.  Swazey,  for  libelants. 

John  E.  Ward  and  Wm.  Wheeler,  for  claimants. 

Brown,  J.  The  libelants  are  the  owners,  officers,  and  orew  of  the 
fishing  schooner  Lizzie  Thompson,  which,  on  the  sixteenth  of  April, 
1883,  was  returning  from  the  south  with  a  full  fare  of  fish.  At  about 
2  o'clock  of  that  day,  it  being  clear  overhead,  but  a  thiok  fog  below, 
as  the  schooner,  was  sailing  at  about  the  rate  of  four  knots  upon  a 
course  N.  N.  E.,  with  the  wind  S.  8.E.,  she  was  run  into  by  the  steamer 
Nacoochee,  whioh  struck  her  aft  of  the  main  chains,  on  the  port 
quarter,'  about  10  feet  from  the  taffrail,  causing  her  to  sink  a  few 
minutes  afterwards.  The  steamer  Nacoochee  is  a  propeller  of  about 
3,000  tons  burden,  and  about  300  feet  long.  She  was  bound  from 
Savannah  to  New  York.  At  about  1 : 80  p.  m.  she  was  upon  her  usual 
course  of  N.  £  E.,  off  Cape  May,  about  10  miles  to  the  8.  E.  of  the  Five 
Fathom  light-ship,  and  going  at  "half-speed,"  under  one  bell,  when 
she  overhauled  the  schooner,  and  passed  to  the  eastward  of  her  at  a 
distance  of  two  or  three  hundred  yards.  The  fog-horn  of  the  schooner 
was  heard  upon  the  steamer,  and  the  steamer's  whistle  was  heard 
upon  the  schooner.  At  about  2  o'clock,  the  steamer  having  up  to 
that  time  kept  her  previous  course  of  N.  £  E.,  repeated"  cries  of  dis- 
tress were  thought  to  be  heard  by  the  captain.,  and  others  on  board  the 
steamer,  on  their  starboard  beam.  After  some  conference  with  respect 
to  these  cries,  and  several  persons  agreeing  as  to  their  apparent  char- 
acter, the  steamer'B  helm  was  put  hard  to  port,  and  she  swung  round 
until  she  reached  a  course  of  8.  8.  E.,  when  her  helm  was  steadied ;  and 
about  that  time,  or  very  shortly  afterwards,  the  schooner's  fog-horn 
was  heard,  and  her  sails,  almost  at  the  same  time,  appeared  through 
the  fog  a  little  on  the  steamer's  starboard  bow,  apparently  two  or  three 
hundred  yards  distant.  Orders  were  immediately  given  by  the  captain 
to  stop  and  reverse  at  full  speed,  and  these  orders  were  obeyed.  No 
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•change  was  made  in  the  steamer's  helm,  and  the  schooner  kept  her 
•coarse.  The  steamer's  forward  motion  was  nearly  stopped  at  the 
time  of  the  collision,  bat  not  enough  to  prevent  her  penetrating  two 
or  three  feet  into  the  schooner,  and  sinking  her,  as  above  stated.  In 
swinging  about  the  steamer  changed  her  course  about  12  points.  The 
evidence  showed  that,  going  full  speed,  under  a  hard  a-port  helm,  she 
would  complete  a  circle  of  about  half  a  mile  diameter.  At  half-speed 
suoh  a  circle  would  be  somewhat  larger.  She  would  make  this  change 
of  12  points,  therefore,  at  half-speed  in  some  5  or  6  minutes.  This 
does  not  vary  much  from  the  general  estimate  of  the  steamer's  wit- 
nesses that  the  cries  were  first  heard  about  15  minutes  before  the 
•collision. 

As  there  was  nothing  extraordinary  in  the  circumstances  under 
which  this  collision  occurred,  the  wind  being  moderate,  the  sea  calmr 
-and  nothing  but  fog  to  embarrass  the  navigation  of  the  steamer,  she 
must  be  held  in  fault,  unless  she  eatisfies  the  court  by  clear  proof  that 
she  did  all  that  was  reasonably  possible  on  her  part  to  avoid  the  col- 
lision, or  clearly  shows  the  collision  to  have  been  the  sole  fault  of  the 
schooner.  The  plea  of  inevitable  accident  cannot  be  sustained,  say 
the  supreme  court  in  the  case  of  The  Clarita,  23  Wall.  1,  13,  "un- 
less it  appears  that  both  parties  have  endeavored,  by  all  means  in 
their  power,  with  due  care  and  a  proper  display  of  nautical  skill,  to 
prevent  the  collision."  Union  Steamship  Co.  v.  New  York  A  Va.  S. 
S.  Co.  24  How.  307;  Sampson  v.  U.  S.  12  Ct.  CI.  480;  The  Colorado, 
91  U.  S.  692 ;  Maclaren  v.  Compagnie  Francaise,  etc.,  L.  R.  9  App. 
Cas.  640,  647.  In  my  judgment  the  steamer  in  this  case  does  not 
satisfactorily  clear  herself  of  fault. 

1.  Her  speed,  as  I  feel  bound  to  hold,  was  in  excess  of  the  "moder- 
ate speed,"  which,  under  rule  21,  the  circumstances  required.  There 
is  some  general  evidence  on  her  part  that  this  speed  was  less  than  six 
knots,  and  that  it  was  as  little  as  would  keep  .steerage-way  upon  her. 
I  am  not  satisfied  as  to  the  exactness  of  this  testimony.  She  was  go- 
ing under  a  single  bell  at  "half-speed,"  with  30  revolutions  of  her 
wheel  per  minute;  62  revolutions  would  give  her  an  average  speed  of 
about  14  knots.  I  think  she  was  probably  going  not  much  less  than 
7  knots,  which  her  propeller  indicated ;  and,  even  if  her  speed  was  but 
■6  knots,  she  has  not  satisfactorily  proved  that  this  speed  was  neces- 
sary to  keep  her  under  control  in  a  calm  sea  and  a  moderate  wind. 
Mere  general  testimony  that  half  speed  is  necessary  to  keep  steerage- 
way  is  insufficient.  This  plea  is  frequently  made;  but  it  is  not  ad- 
mitted to  clear  the  vessel  in  the  absence  of  more  specific  proof.  If,  at 
the  speed  she  was  running,  she  was  not  able  to  avoid  running  down 
*  sailing  vessel,  visible  300  yards  off,  the  speed  was  not  "moderate," 
within  the  meaning  of  rule  21.  The  Pennsylvania,  19  Wall.  125 ;  The 
Eleanora,  17  Blatchf.  88;  Leonard  v.  Whitwill,  10  Ben.  647. 

2.  There  is  reason  to  believe  that  there  was  a  failure  of  the  look- 
out on  the  steamer  to  perform  his  duties.    It  is  said  that  there  was 
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a  man  on  duty  forward  as  lookout;  but  it  does  not  appear  that  the 
schooner  was  reported  by  him  at  all.  He  had  disappeared  when  the 
libel  was  filed  one  month  afterwards,  and  has  not  been  found;  and 
his  name,  even,  has  not  been  discovered.  If  the  fog  was  as  dense  as 
represented,  the  lookout  ought  to  have  been  doubled.  The  Colorado, 
91  U.  S.  692,  698.  Considering  that  the  steamer  was  nearly  stopped 
at  the  time  of  the  collision,  it  may  be  reasonably  inferred  that,  had 
the  schooner  been  reported  as  soon  as  she  could  have  been  seen  by 
an  alert  lookout  forward,  the  steamer  would  have  been  stopped  in 
time  to  avert  the  collision. 

3.  The  steamer  had  cause  for  special  caution  in  reference  to  this 
schooner.  Only  about  half  an  hour  previous  the  steamer  had  passed 
her  and  hauled  to  the  westward ;  and  when  the  steamer  nearly 
doubled  upon  her  course  so  as  to  go  S.  S.  £.,  it  was  evident  that  she 
would  again  cross  the  schooner's  track,  and  that  the  schooner  could 
not  be  far  from  her.  This  knowledge  of  the  schooner's  proximity, 
and  that  her  track  would  be  crossed  very  soon,  bound  the  steamer  to 
special  precautions  to  avoid  her;  but  no  special  precautions  were  ob- 
served. 

4.  I  am  not  satisfied  in  another  respect,  namely,  that  the  steamer, 
upon  reversing  her  engine,  did  not  change  her  helm  at  all.  She  was 
still  moving  forward  through  the  water,  and  at  first  was  going  at  the 
rate  of  at  least  six  knots;  and,  though  a  change  of  helm  on  a  propel- 
ler, when  the  screw  is  backing,  has  much  less  effect  than  on  a  side- 
wheel  steamer  when  backing  while  the  ship  is  still  moving  ahead,  it 
has  never  been  proved  before  me  in  any  case,  and  was  not  proved  in 
this  case,  that  a  change  of  helm  would  have  had  no  effect  whatever, 
so  long  as  the  vessel  had  forward  motion.  The  steamer  struck  the 
schooner  about  10  feet  only  from  the  taffrail.  A  very  slight  change 
of  the  steamer's  course  to  starboard  would- have  avoided  the  schooner 
altogether.  .  She  was  bound,  therefore,  to  change  her  helm,  in  order 
to  obtain  whatever  help  that  change  might  have  given  her.  I  cannot 
resist  the  conviction  that  by  so  doing  this  collision  would  have  been 
averted. 

On  these  grounds  I  must  hold  that  the  steamer  has  not  cleared 
herself  from  responsibility  by  showing  that  she  did  all  that  was  rea- 
sonably within  her  power  "to  keep  out  of  the  way,"  as  rule  20  re- 
quires. I  cannot,  however,  exempt  the  schooner  from  blame.  There 
were  16  men  aboard.  All  except  two  were  below,  including  the  cap- 
tain and  mate.  There  was  but  one  man  forward,  who  was  charged 
with  the  double  duties  of  a  lookout  and  of  blowing  the  horn;  and  bat 
one  man  astern,  a  youth  of  20  only,  at  the  wheel.  This  was  too 
short-handed,  and  was  clearly  negligent  navigation  in  a  fog.  The 
Eleanora,  17  Blatchf.  103.  The  captain  came  on  deck  only  when  he 
heard  the  cry,  "A  steamer  is  coming  into  us  !"  When  he  got  on  deck, 
the  steamer  must  have  been  near,  for  he  says  he  saw  no  chance  then 
to  avoid  a  collision;  yet  the  steamer  must  have  been  first  visible  from 
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a  minute  to  a  minute  and  a  half  before  the  collision.  He  says  he 
told  the  wheels-man  to  keep  her  course;  bat  during  the  half  minute 
before  the  collision  it  was  clear  that  the  steamer  could  not  be  going 
ahead  of  the  schooner.  The  captain  of  the  steamer  called  out  "to 
luff. "  The  call  was  not  heard.  Had  he  ported,  however,  the  schooner 
being  small,  of  but  73  tons  register,  easily  handled,  and  luffing  quickly, 
I  cannot  doubt  she  would  have  gone  clear.  Had  the  captain  or  the 
mate,  whoever  was  in  charge  of  the  watch,  been  upon  deck  at  the  post 
of  duty  when  the  steamer  was  first  discovered  or  discoverable,  some 
300  yards  distant,  he  would  have  had  time  to  observe  her  course,  and 
to  perceive  that  she  was  going  astern,  and  tftat  by  porting  he  could 
avoid  her.  Though  rule  23,  in  general,  requires  a  sailing  vessel  "to 
keep  her  course,"  it  does  not  apply  so  as  to  justify  running  into  an- 
other vessel  when  a  change  of  helm  will  avoid  her,  and  when  there  is 
clearly  reasonable  time  and  opportunity  to  do  so.  In  that  case,  rule 
24  requires  a  departure  from  rule  23  in  order  to  avoid  immediate 
danger.  Section  4233;  The  Anglo-Indian,  2  Mar.  Law  Cas.  239;  1 
Maude  &  P.  Shipp.  604;  The  Florence  P.  Halt,  14  Fed.  Rep.  408, 
415;  The  Negaunee,  20  Fed.  Rep.  918;  The  C.  C.  VanderbUt,  1  Abb. 
Adm.  361 ;  The  New  Champion,  Id.  202. 

These  faults  of  the  schooner  I  must  consider,  therefore,  as  directly 
contributing  to  this  collision ;  and  for  this  reason  the  schooner  must 
also  be  held  to  blame,  and  entitled  to  receive  but  half  her  damages, 
with  costs.  An  order  of  reference  may  be  taken  to  ascertain  the 
amount. 


1.  Mahittme  Lien — Limitation  op  Actions — Stale  Claims. 

Where  no  claims  of  subsequent  purchasers,  lienors,  or  incumbrancers  are  in- 
volved, a  maritime  lien  for  damages  will  not  be  deemed  stale  or  barred  by  lapse 
of  time,  through  a  delay  of  two  years  in  filing  the  libel,  merely  on  the  ground 
that  some  witnesses  have  in  the  mean  time  been  lost  by  the  respondents. 

2.  Collision  at  Pieu — PnojecTiNO  Boat. 

Where  a  bark  fastened  to  spiles  along  a  bulk-head  within  the  slip  was  sought 
to  be  pulled  out  of  the  slip  astern,  but  owing  t<-  some  neglect  in  clearing  Tier 
head-lines  her  bows  stuck  fast  and  her  side  was  swung  round  by  the  tide  so  as 
to  collide  with  and  injure  the  libelant's  boat,  which  projected  about  30  or  40 
feet  across  the  end  of  a  short  pier  a  little  outside  of  the  bark,  held,  that  the 
bark  was  wholly  at  fault,  and  the  projection  beyond  the  end  of  the  pier  was 
not.  under  the  circumstances,  negligence  in  the  libelant. 

In  Admiralty. 

J.  A.  Hyland,  for  libelant. 

JJllo,  Ruebeamen  &  Hubbe,  for  claimants. 

Brown,  J.  On  the  thirtieth  of  April,  1881,  the  libelant's  canal- 
boat  Manitoba  was  lying  across  the  end  of  a  short  pier  at  the  foot  of 
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Pearl  street,  Brooklyn,  her  bows  projecting  some  30  or  40  feet  below 
the  end  of  the  pier.  The  bark  Martino  Oilento  had  been  lying  in  the 
slip  immediately  below,  along-side  the  bulk-head,  her  bows  being  np 
river  and  near  to  the  corner  formed  by  the  projection  of  the  short 
pier,  and  therefore  lapping  somewhat  the  bows  of  the  Manitoba,  and 
but  a  short  distance  inside  of  her.  For  the  purpose  of  moving  the 
bark  out  into  the  stream,  a  steam-tug  had  attached  a  hawser  to  her 
stern;  and  upon  a  signal  from  those  on  board  the  bark,  the  steam- 
tug  started  up  to  pull  her  astern  and  out  into  the  river,  but  through 
some  mistake  the  bow-lines  of  the  bark  were  either  not  cast  off,  or 
got  caught  upon  the  spie  at  her  bows,  and  before  she  could  get  clear 
her  side  was  swung  upward  by  the  tide  against  the  libelant's  boat  and 
did  some  damage,  for  which  this  suit  is  brought. 

The  libel  was  not  filed  until  April  17,  1883,  nearly  two  years  after 
the  injury.  By  that  time  nearly  all  the  persons  who  were  on  the 
bark  at  the  time  of  the  accident  were  beyond  the  reach  of  the  vessel. 
The  first  mate,  who  was  present  at  the  time,  was,  however,  procured 
and  examined.  While,  under  such  circumstances,  the  libelant's  evi- 
dence must  be  rigorously  scrutinized,  and  interpreted  against  him  on 
all  doubtful  points,  and  while  some  of  the  testimony  presents  points- 
for  criticism,  I  cannot,  on  the  whole,  doubt  that  some  injury  was 
caused  to  the  libelant's  boat ;  and  that  it  arose  wholly  from  the  fact 
that  the  bow-line  of  the  bark  was  not  properly  cast  off,  and  that  the 
bark  must  be  held  liable,  therefore,  for  her  negligence  in  this  respect. 

It  is  urged  that  the  claim  should  not  be  entertained,  on  account  of 
the  lapse  of  two  years  before  the  libel  was  filed,  most  of  the  bark's 
witnesses  in  the  mean  time  having  passed  beyond  reach.  It  is  shown 
that  the  bark  during  these  two  years  had  been  in  New  York  four  dif- 
ferent times,  remaining  from  two  to  three  weeks  oach  time,  and  that 
the  libelant,  therefore,  had  opportunity  to  commence  his  suit  earlier. 
For  the  libelant,  it  ie  shown  that  quite  soon  after  the  damage  arose  he 
placed  his  claim  in  the  hands  of  his  proctors,  who  reported  to  him  that 
they  were  unable  to  find  the  bark;  that  he  was  afterwards  absent  from 
the  state  about  a  year;  and  that  he  caused  the  arrest  of  the  vessel 
upon  her  first  arrival  here  that  became  actually  known  to  him.  I  do 
not  know  of  any  precedent  for  holding,  nor  do  I  think  it  would  be  rea- 
sonable to  hold,  that  a  claim  is  barred  under  such  circumstances  for 
no  other  reason  than  the  possible  loss  of  some  testimony  that  might 
have  been  obtained  by  the  respondents  if  the  suit  had  been  brought 
sooner.  There  has  been  no  change  in  the  ownership  of  the  vessel, 
and  there  is  no  question  of  priority  as  respects  subsequent  lienors. 
In  a  suit  in  personam  the  owners  would  clearly  be  liable;  and  any 
loss  or  inconvenience  through  the  difficulty  of  procuring  all  the  evi- 
dence they  might  desire  would  be  felt  as  much  in  a  suit  in  personam 
as  in  this  suit  in  rem.  The  difficulties  arising  from  the  partial  loss 
of  testimony  through  the  discharge  of  seamen  are  of  constant  occur- 
rence in  admiralty  causes;  but  these  difficulties  alone  have  never  been 


THE  ALVENA, 


861 


deemed  a  sufficient  ground  for  limiting  a  libelant's  lien  to  the  period 
of  his  first  or  second  opportunity  of  enforcing  it.  The  cases  cited  by 
the  claimant's  counsel  turn  wholly  upon  the  equities  of  subsequent 
purchasers  or  subsequent  incumbrancers,  and  manifestly  rest  upon  a 
wholly  different  principle.  The  case  of  The  Columbia,  13  Blatchf. 
521,  illustrates  the  distinction.  There,  in  a  case  of  laches  much 
greater  than  this,  where  there  was  no  excuse  for  a  delay  of  three  and 
one-half  years  before  the  libel  was  filed,  the  libelant's  claim  was 
postponed  to  the  intervening  mortgage,  but  was  sustained  as  against 
the  owners,  and  a  decree  in  personam  rendered  against  them.  See 
The  Bristol,  11  Fed.  Kep.  156,  163,  and  cases  there  cited. 

There  is  no  sufficient  evidence  to  charge  the  canal-boat  with  neg- 
ligence contributing  to  the  damage.  She  was  discharging,  as  is  to, 
be  inferred,  in  the  ordinary  manner,  by  lying  across  the  end  of  the 
pier;  and,  in  order  to  discharge  from  her  after-hatch,  the  boat  had 
to  be  brought  down  so  that  her  bows  projected  some  30  or  40  feet 
below  the  line  of  the  pier.  When  the  bark  was  about  to  be  moved 
out  by  the  tug,  the  circumstances  of  the  situation  were  not  such  aa 
to  indicate  any  danger  to  the  canal-boat,  or  naturally  or  reasonably 
to  call  upon  her  to  remove  from  her  position.  That  this  was  under- 
stood by  both  is  to  be  inferred  from  the  fact  that  no  notice  was  given 
by  the  bark  that  she  was  about  to  remove,  or  that  any  further  pre- 
cautions were  required  on  the  part  of  the  canal-boat.  There  was, 
in  fact,  plenty  of  room  for  the  bark  to  be  pulled  out  astern  in  the 
mode  attempted,  and  no  injury  would  have  happened  had  the  lines 
been  properly  cast  off.  The  case  is  wholly  different,  therefore,  from 
that  of  The  City  of  Paris,  14  Blatchf.  531,  where  the  tug-boat  had  no- 
tice of  danger  to  herself,  was  improperly  secured,  and,  by  her  own 
change  of  position,  contributed  to  the  collision.  It  is  equally  unlike 
the  cases  of  The  Canimn,  17  Fed.  Rep.  271,  and  Shields  v.  The  Mayor , 
18  Fed.  Rep.  748,  where  the  bows  projected  beyond  the  pier  at  which 
steamers  were  accustomed  to  land.  Decree  for  the  libelant,  with 
costs. 


The  Alvena,  etc 
(Diatrfet  Court,  8.  D.  New  York.   December  30,  1884.) 

Seamen's  Wages— Forfeiture— Improper  Language— Insubordination— Ab- 
rest— Discipline — Desertion,  when  Justifiable. 

Where  the  second  mate  reported  a  seaman  for  disobedience  to  thu  captain, 
at  the  same  time  telling  the  captain  that  if  the  seaman  was  not  discharged  he 
would  leave  the  ship,  and  thu  captain  thereupon  ordered  the  mate  to  go  to  his 
room,  and  consider  himself  under  arrest  for  mutinous  language,  field,  that  the 
master's  order  was  not  cruel  or  oppressive  treatment,  but  legitimate  and  proper 
correction  mildly  administered,  and  that  the  second  mate,  in  afterwards  desert- 
ing the  ship,  left  without  justifiable  cause,  and  that  his  wages  were  forfeited. 
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In  Admiralty, 

Hylandmdt  Zabriskie,  for  libelant. 
McDaniel,  Wheeler  ds  Souther,  for  claimant. 

Brown,  J.  The  libelant  shipped  as  second  officer  on  board  the 
Alvena.  In  the  course  of  the  voyage,  while  at  Port  Antonio,  he  re- 
ported to  the  captain  the  fact  of  the  disobedience  of  the  mate's  orders 
by  one  of  the  seamen.  The  second  officer  has  authority  to  give  or- 
ders to  sailors,  and  it  is  expected  that  sailors  shall  obey  them.  When 
reporting  the  disobedience,  the  mate  told  the  captain  that  if  the  sea- 
man was  not  discharged  he  would  not  remain  on  the  ship.  The  cap- 
tain replied  that  that  was  mutinous  language,  and  directed  the  mate 
to  go  to  his  room  and  consider  himself  under  arrest.  The  mate,  not 
long  after,  left  the  ship  without  the  permission  or  knowledge  of  the 
master,  taking  his  effects  with  him,  and  intending  not  to  return;  and 
the  ship  continued  her  voyage  without  him.  The  mate's  language 
was  clearly  that  of  insubordination.  It  was  the  business  of  the  cap- 
tain to  investigate  the  charge  of  disobedience,  and  to  determine  the 
matter  according  to  his  own  judgment.  The  mate's  language  was,  in 
effect,  dictation  to  the  captain  what  his  decision  must  be,  or  that  he 
(the  mate)  would  otherwise  leave  the  ship.  This  was  plainly  derog- 
atory to  the  master's  authority,  and  incompatible  with  proper  sub- 
ordination and  discipline.  The  master's  reply,  and  his  direction  that 
the  mate  go  to  his  room  and  consider  himself  under  arrest,  were  le- 
gitimate and  appropriate  rebuke,  and  correction  mildly  administered. 
The  intelligence  of  the  mate  leaves  him  no  excuse  for  his  improper 
assumption  to  dictate  to  the  master,  through  a  threat  of  desertion  if 
his  wishes  were  not  observed. 

In  behalf  of  the  libelant  it  is  urged  that  leaving  the  ship  for  justi- 
fiable cause  is  not  such  desertion  as  incurs  a  forfeiture  of  wages ;  and 
that  cruel  and  oppressive  treatment  on  the  part  of  the  master  is  justi- 
fiable cause  for  leaving.  Sherwood  v.  Mcintosh,  1  Ware,  109,  119; 
The  America,  Blatchf.  &  H.  185;  2  Pars.  Shipp.  &  Adm.  98.  It  is 
urged  that  the  captain's  ordering  the  second  mate  to  go  to  his  room  and 
to  consider  himself  under  arrest  for  such  a  cause,  upon  his  reporting 
a  seaman's  disobedience,  was  cruel  and  oppressive  treatment,  within 
the  principle  above  cited.  Qut  that  principle  is  inapplicable  here. 
When  the  seaman  is  held  justified  in  leaving  the  ship,  it  is  because 
the  master  is  guilty  of  a  gross  abuse  of  his  powers,  and  of  a  violation 
of  the  implied  terms  of  his  contract  with  the  seaman,  which  are  equiv- 
alent to  a  discharge.  The  cases  in  which  this  rule  is  applied  are 
cases  only  where  the  personal  safety  of  the  seaman  is  in  some  degree 
threatened,  or  cases  that  involve  such  gross  degradation  as  is  clearly 
beyond  the  legitimate  exercise  of  the  master's  authority.  They  do 
not  apply  to  that' mere  wounding  of  self-love,  and  to  that  humiliation 
of  a  sensitive  spirit,  which  are  more  or  less  involved  in  all  disciplinary 
punishments,  whether  light  or  severe.  The  very  efficacy  of  such  pun- 
ishment depends  chiefly  upon  these  moral  and  personal  sensibilities. 


\ 


THE  C.  B.  SANFO&D. 


868 


In  this  case  I  see  nothing  in  the  captain's  conduct  beyond  the  bounds 
of  legitimate  and  appropriate  correction.  It  is  not  denied  that  the 
mate's  leaving  the  ship  subsequently  was  with  the  intention  not  to 
return.  His  cause  for  leaving  was  not  a  justifiable  one,  and  the  un- 
paid portion  of  his  salary  must  be,  therefore,  held  forfeited.  Libel 
dismissed,  with  costs. 


L  Admiralty  Practice — Counter- Claim— Answer. 

Id  a  suit  for  materials  furnished  aud  repairs  made  to  a  steam- tug,  the  owners 
may  set  up,  in  their  answer,  as  a  counter-claim  an  indebtedness  due  them  by 
the  libelants  for  pulling  off  of  a  marine  railway  belonging  to  libelants  a  steam- 
ship, and  conveying  to  such  railway  a  hawser,  for  that  purpose,  at  their  request. 
2.  Same— Admiralty  Rule  53— Cross- Libels. 

Such  a  counter-claim  cannot  be  set  up  by  cross-libel  under  admiralty  rule  58, 
as  that  rule  applies  oil  .y  to  counter-claims  arising  out  of  the  same  cause  of  ac- 
tion for  which  the  original  libel  is  filed. 

Libel  in  rem. 

Flavel  McGee,  for  libelant. 

E.  L.  Campbell,  for  respondent. 

Nixon,  J.  This  is  a  suit  for  materials  furnished  and  repairs  made 
to  the  steam-tug  C.  B.  Sanford.  The  respondents,  the  Narragansett 
Transportation  Company,  intervenes  as  owners  of  the  tug,  and  files 
an  answer  admitting  the  libelant's  claim,  but  setting  up  that  when 
the  repairs  were  made  the  libelants  were  indebted  to  the  owners  of 
said  tug  in  a  large  sum  of  money,  for  services  rendered  to  libelants, 
at  their  request,  in  and  about  the  pulling  off  from  a  marine  railway 
of  said  libelants  at  Clifton,  Staten  island,  the  steam-ship  Professor 
Morse,  and  in  going  for  and  conveying  to  said  railway  a  hawser  for 
such  purpose,  and  praying  that  the  libel  may  be  dismissed,  and  that 
a  decree  may  be  entered  in  favor  of  respondents  for  $6.15,  the  excess 
of  its  counter-claim  over  the  claim  of  the  libelants.  The  proctors  for 
the  libelants  have  excepted  to  so  much  of  the  answer  as  alleges  the 
counter-claim  or  set-off,  and  especially  to  tne  prayer  for  a  decree 
in  favor  of  the  respondents  for  the  excess  of  such  counter-claim. 
The  exception  presents  the  question  whether,  by  the  rules  of  the  ad- 
miralty practice,  such  a  set-off  may  be  made  in  the  answer,  and  con- 
sidered by  the  judge  in  reaching  a  final  decree  on  the  pleadings.  It 
is  certainly  not  a  case  for  a  cross-libel.  An  examination  of  the  fifty- 
third  admiralty  rule,  allowing  cross-libels,  shows  that  they  are  only 
to  be  filed  upon  counter-claims  arising  out  of  the  same  cause  of  action 
for  which  the  original  libel  was  filed.  See  Croicell  v.  The  Theresa 
Wolf,  4  Fed.  Rep.  152;  Cohen,  Adm.  257. 
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The  claim  of  the  respondents  in  the  present  case  is  for  an  admi- 
ralty service,  but  it  has  no  connection  with  the  libelant's  bill  for  ma- 
terials  and  repairs.  In  determining  the  question  we  get  no  help  from 
the  practice  of  the  common-law  courts.  The  right  of  set-off  in  these 
tribunals  is  derived  from  the  statute  law.  The  practical  inconven- 
ience of  not  allowing  defendants  in  common-law  actions  to  put  in  a 
counter-claim  to  the  plaintiff Vdemand  was  early  felt  in  the  colony  of 
New  Jersey.  In  the  eighth  year  of  the  reign  of  George  I.,  to- wit,  on 
May  5,  1722,  the  colonial  assembly,  setting  at  Perth  Amboy,  passed 
an  "act  for  preventing  multiplicity  of  suits,"  with  the  following  pre- 
amble, which  reveals  the  existing  evil,  which  the  legislature  desired 
to  remedy : 

"Whereas,  many  vexatious  suits  have  been  brought  by  troublesome  and  lit- 
igious persons  when,  upon  just  balance  of  amounts,  there  has  been  nothing 
due,  or,  perhaps,  the  plaintiff  overpaid,— there  being  no  law  empowering  jus- 
tices and  juries  In  such  cases  to  balance  accounts, — and  the  defendant  can  have 
no  remedy  but  by  cross-action,"  etc. 

The  act  which  followed  the  above  preamble  not  only  permitted 
but  required  -the  defendant,  in  a  suit  for  money  due,  to  plead  any  set- 
off or  counter  claim  which  he  might  have,  and  it  authorized  the  court 
when  the  offset  exceeded  the  plaintiff's  demand,  to  give  judgment 
in  favor  of  the  defendant.  This  was  seven  years  in  advance  of  the 
English  statute  of  2  Geo.  II.  c.  22,  §  13,  which  simply  permitted  the 
defendant,  but  did  not  compel  him,  to  plead  an  offset  in  the  courts 
of  common  law ;  but  the  practice  in  admiralty  follows  the  civil  law, 
which  allows  such  counter-claim,  without  regard  to  legislation  by  stat- 
ute. Cooper  translates  Liber  4,  tit.  6,  §  30,  of  the  Institutes  of  Jus- 
tinian as  follows : 

"In  all  actions  of  good  faith  a  full  power  is  given  to  the  judge  of  calcu- 
lating, according  to  the  rules  of  justice  and  equity,  how  much  ought  to  be 
restored  to  the  plaintiff;  and,  of  course,  when  the  plaintiff  is  found  to  be  in- 
debted to  the  defendants  in  a  less  sum,  it  is  in  the  power  of  the  judge  to  al- 
low a  compensation,  and  to  condemn  the  defendant  in  the  payment  of  the 
difference. " 

And  in  section  39,  "De  Compensationibus"  we  have  the  same  state- 
ment repeated : 

"When  a  compensation  is  alleged  by  the  defendant,  it  generally  happens 
that  the  plaintiff  recovers  less  than  his  demand,  for  it  is  in  the  power  of  the 
judge,  as  we  have  before  declared,  to  make  an  equitable  deduction  from  tli%_ 
demand  of  the  plaintiff  of  whatever  he  owes  to  the  defendant,  and  to  con- 
demn the  defendant  to  the  payment  only  of  the  remainder. " 

The  set-off  therefore  will  be  allowed.  With  regard  to  the  other 
prayer  of  the  answer,  that  a  decree  may  be  rendered  for  any  excess 
of  claim  found  due  to  the  defendant,  I  think,  the  right  of  authority 
gives  to  the  judge  the  right  to  exercise  such  power;  but  the  question 
has  not  arisen  in  the  case,  and  it  will  be  time  enough  to  decide  it 
when  it  arises.    An  order  will  be  signed  overruling  the  exceptions. 
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Goldsmith  v,  Gilliland  and  others. 


(Circuit  Court,  D.  Oregon.   February  13,  1885.) 


1.  Equity  Jurisdiction  of  the  National  Courts— State  Laws. 

The  equity  jurisdiction  of  the  national  courts,  and  the  mode  of  procedure 
therein,  exists  independently  of  state  laws,  and  cannot  be  limited  or  restrained 
by  them. 

2.  Right  Given  by  State  Law. 

A  right  given  by  a  state  law,  that  is  properly  the  subject  of  a  suit  in  equity, 
may  be  thereby  enforced  or  protected  in  the  national  courts. 
S.  Certainty  in  the  Description  of  Premises  in  a  Bill. 

One-eighth  of  an  undivided  tract  of  land  is  not  distinguishable  from  another, 
and  in  a  suit  to  determine  an  adverse  claim  to  three  such  eighths,  there  cannot, 
in  the  nature  of  things,  be  any  more  certain  or  definite  description  of  them 
than  that. 

4.  'Suit  to  Determine  an  Adverse  Claim  to  Real  Property. 

In  a  suit  to  remove  a  certain  cloud  on  the  title  to  real  property,  it  must  ap- 
pear from  the  bill  that  there  is  such  a  cloud,  and  in  what  it  consists ;  but  in  a 
suit  brought  under  section  500  of  the  Oregon  Code  of  Civil  Procedure  to  de- 
termine an  adverse  claim  to  such  property,  whether  it  casts  a  cloud  thereon  or 
not,  it  is  not  necessary  to  state  the  nature  or  circumstances  of  the  defendant's 
claim,  but  it  is  sufficient  to  allege  that  the  defendant  wrongfully  makes  such 
claim,  and  call  upon  him  to  set  it  forth  in  his  answer,  and  submit  its  validity 
to  the  judgment  of  the  court. 

5.  Person  in  Possession  Merely. 

A  person  in  the  mere  possession  of  real  property  cannot  maintain  a  suit  to 
determine  an  adverse  claim  thereto,  but  it  must  also  appear  that  he  is  in  pos- 
session under  some  claim  of  right  or  title. 

6.  Statement  of  Plaintiff's  Case. 

Generally,  it  is  sufficient  for  the  plaintiff  in  such  suit  to  allege  his  possession, 
and  the  nature  of  his  estate  or  interest  in  the  premises,  together  with  the  source 
of  his  right  or  title ;  but  when,  as  in  many  cases,  there  is  reason  to  believe  that 
the  rightfulness  of  the  defendants'  claim  depends  on  the  validity  or  effect  of 
some  link  m  the  plaintiff's  chain  of  title,  it  is  convenient,  and  may  be  neces- 
sary, to  state  the  circumstances  thereabout  fully  and  in  detail,  so  as  to  prevent 
.  the  necessity  of  future  amendments,  and  to  promote  the  progress  and  dispatch 
of  the  case. 

Suit  to  Determine  an  Adverse  Claim  to  Real  Property. 
James  F.  Watson,  for  defendants. 
James  K.  Kelly  and  George  H.  Durham,  for  defendants. 
Deady,  J.  This  suit  is  brought  by  the  plaintiff,  a  citizen  of  New 
York,  to  have  his  title  to  an  undivided  interest  in  certain  real  prop- 
erty, situate  in  Multnomah  county,  Oregon,  quieted,  as  against  a  claim 
of  the  defendants,  who  are  citizens  of  Oregon,  that  they  have  an  es- 
tate or  interest  therein  adverse  to  him.  It  appears  from  the  bill  that 
the  property  in  question  is  the  undivided  five-eighths  of  the  E.  £  of 
the  Danford  Balch  donation,  numbered  58,  and  containing  172.96 
acres,  the  same  being  parts  of  sections  28,  29,  32,  and  33,  of  town- 
ship 1  N.,  and  range  1  E.  of  the  Wallamet  meridian.  It  is  alleged 
in  the  bill  that  the  plaintiff  is  the  owner  in  fee  of  said  undivided  five- 
eighths,  and  that  he  "deraigns  his  title"  thereto  "by  a  good  and  suffi- 
cient chain  of  mesne  conveyances"  from  "the  donation  claimants;" 
that  from  October  4, 1870,  until  December  31, 1S83,  the  plaintiff  and 
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his  grantors  "were  seized  and  possessed  of  the  premises,"  and  "the 
same  were  in  the  open,  actual,  and  notorious  possession  of  the  plain- 
tiff, and  held  by  him  adversely  to  all  persons;"  that  the  defendants 
claim  an  interest  in  three  of  said  five-eighths  adverse  to  the  plain- 
tiff,  but,  in  fact,  tbey  have  no  interest  therein,  and  their  claim  to  that 
effect  "is  illegal,  wrongful,  and  unjust  and  prejudicial  to  the  rights 
of  the  plaintiff;"  and  that  the  value  of  said  three-eighths  is  more 
than  $5,000.  The  plaintiff  then  asks  that  the  defendants  "may  be 
required  to  set  forth  the  nature  of  their  claim,"  and  that  it  may  be 
determined  by  the  decree  of  this  court  that  the  defendants  have  no 
interest  in  said  three-eighths,  and  that  the  title  of  the  plaintiff  thereto 
is  valid. 

The  defendants  demur  to  the  bill  separately ;  but  the  demurrers 
were  argued  and  submitted  as  one.  Taken  together,  the  causes  of 
demurrer  specified  therein  are  these :  (1)  The  three-eighths  in  which 
it  is  alleged  the  defendants  claim  an  interest  are  not  identified  or 
designated  with  sufficient  certainty;  (2)  that  it  does  not  appear  from 
the  bill  what  claim  the  defendants  make  to  the  property  in  question, 
or  that  the  plaintiff  is  ignorant  of  the  nature  of  the  same,  or  that  the 
defendants  have  or  claim  any  writing  that  constituted  a  cloud  on  the 
plaintiff's  title  to  any  part  of  the  premises.  This  suit  is  in  the  nat- 
ure of  "a  bill  of  peace,"  and  is  founded  especially  on  section  500  of 
the  Oregon  Code  of  Civil  Procedure,  which  provides :  "Any  person 
in  possession,  by  himself  or  his  tenant,  of  real  property,  may  main- 
tain a  suit  in  equity  against  another,  who  claims  an  estate  or  inter- 
est therein  adverse  to  him,  for  the  purpose  of  determining  such  claim, 
estate,  or  interest."  The  equity  jurisprudence  of  the  national  courts, 
and  the  mode  of  procedure  therein,  exists  independently  of  state  laws, 
and  cannot  be  limited  or  restrained  by  them,  (C7.  S.  Howland,  4 
Wheat.  115  ;  Boyle  v.  Zacharie,  6  Pet.  658;  Gaines  v.  Relf,  15  Pet.  14; 
Green's  Adm'x  v.  Creighton,  23  How.  105 ;  Payne  v.  Hook,  7  Wall.  430 ;) 
but  when  a  right  that  may  properly  be  enforced  or  maintained  by  a 
suit  in  equity  only  exists  under  and  by  virtue  of  a  law  of  a  state, 
nevertheless,  this  court  will  entertain  such  suit  and  furnish  the  nec- 
essary relief,  provided  the  case  is  otherwise  within  its  jurisdiction. 

In  Clark  v.  Smith,  13  Pet.  195,  it  was  held  that  the  Kentucky  act 
of  1790,  after  which  this  section  500  and  other  like  statutes  were 
probably  modeled,  which  authorized  any  person  having  both  the  title 
and  possession  of  land  to  maintain  a  suit  in  equity  against  any  other 
person  setting  up  a  claim  thereto,  might  be  enforced  in  the  proper 
circuit  court  of  the  United  States.  See,  also,  to  the  same  effect, 
Fitch  v.  Creighton,  24  How.  159;  Smith  v.  Railway  Co.  99  U.  S.  398; 
and  Ex  parte  McXiel,  13  Wall.  236.  In  this  latter  case,  Mr.  Justice 
Swaynb,  in  speaking  for  the  court,  says : 

"A  state  law  cannot  give  jurisdiction  to  any  federal  court;  but  that  is  not 
the  question.  A  state  law  may  give  a  substantial  right  of  such  a  character 
that  whore  there  is  no  impediment  arising  from  the  residence  of  the  parties 
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the  right  may  be  enforced  in  the  proper  federal  tribunal,  whether  it  be  a  court 
of  equity,  of  admiralty,  or  of  common  law." 

The  objection  to  the  bill  that  it  does  not  indicate  with  sufficient 
certainty  what  three-eighths  of  the  property  the  defendants  claim  is 
not  well  taken.  In  this  respect  it  is  as  certain  as  the  nature  of  the 
subject  will  permit.  It  is,  in  effect,  that  the  defendants  claim  three  of 
the  five-eighths  belonging  to  the  plaintiff.  But  these  eighths  are  all, 
as  yet,  only  undivided  portions  of  the  whole.  Each  extends  to  every 
part  of  the  whole,  and  is  in  nowise  distinguishable  from  any  other 
until  partition  is  made.  1 

When  a  suit  is  brought  to  remove  a  certain  cloud  from  the  title  of 
the  plaintiff,  in  the  nature  of  things  it  must  be  shown  in  the  bill 
that  there  is  such  a  cloud  before  relief  can  be  given  against  it.  In 
such  a  case  the  bill  must,  in  addition  to  the  writing  or  matter  which 
constitutes  the  alleged  cloud,  state  the  facts  which  give  it  apparent 
validity  as  well  as  those  which  tend  to  show  its  actual  invalidity. 
Teal  v.  Collins,  9  Or.  91.  But,  in  a  suit  brought  under  section  500 
aforesaid,  the  plaintiff  is  not  required  to  state  the  nature  or  circum- 
stances of  the  defendant's  claim,  or  to  deny  knowledge  thereof,  but  in 
this  respect  he  is  only  bound  to  allege  the  making  of  such  claim,  and 
that  it  is  wrongful,  and  call  upon  the  defendant  to  set  it  forth  in  his 
answer,  and  submit  its  validity  to  the  judgment  and  determination 
of  the  court.  And  this  is  so,  even  if  such  claim  rests  on  or  grows  out 
of  a  writing  which,  unexplained,  constitutes  a  cloud  on  the  plaintiff's 
title.  The  plaintiff  may,  in  any  case,  avail  himself  of  the  statute ; 
and,  after  alleging  that  the  defendant  claims  some  interest  or  estate 
in  the  premises  in  question  adverse  to  him,  call  upon  him  to  state  the 
nature  and  circumstances  of  the  same.  Teal  v.  Collins,  9  Or.  91 ; 
Stark  v.  Starrs,  6  Wall.  410;  Holland  v.  Challen,  110  U.  S.  25;  S. 
C.  3  Sup.  Ct.  Kep.  495;  Marot  v.  Germania,  etc.,  54  Ind.  39;  Jeffer- 
sonville,  etc.,  R.  Co.  v.  Oyler,  60  Ind.  392. 

This  is  not  only  in  accordance  with  the  language  and  purpose  of 
the  statute,  but  it  is  the  natural  and  orderly  mode  of  proceeding  in 
which  each  party  states  his  own  case.  The  claim  of  the  defendant 
should  be  better  known  to  him  than  to  the  plaintiff,  and  therefore  can 
be  better  stated  by  him.  Of  course,  the  plaintiff  must  allege  that  the 
defendant  claims  an  interest  or  estate  in  the  premises  adversely  to  him. 
This  is  a  part  of  the  plaintiff's  case, — the  wrong  done  by  the  defend- 
ant to  his  right, — but  he  is  not  called  upon  to  state  the  nature  or  par- 
ticulars of  suah  claim,  even  if  he  knows  them.  Notwithstanding  the 
statute  says  that  any  person  "in  possession"  of  real  property  may 
maintain  a  suit  to  determine  an  adverse  claim  thereto,  the  better  opin- 
ion is  that  the  mere  "naked  possession"  is  not  sufficient,  but  the  same 
must  be  accompanied  by  a  claim  of  right  or  title.  Stark  v.  Starrs,  6 
Wall.  410;  Holland  v.  Challen,  110  U.  S.  25;  S.  C.  3  Sup.  Ct.  Bep. 
495.  And  how  far,  or  with  what  particularity  the  grounds  of  this 
claim  of  right  or  title  should  be  set  forth  by  the  plaintiff  is  a  question. 
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In  Stark  v.  Starrs,  supra,  Mr.  Justice  Field  says :  "Such  claim  or  title 
must  be  exhibited  in  the  proofs,  and  perhaps  in  the  pleadings  also, 
before  the  adverse  claimant  can  be  required  to  produce  the  evidence 
upon  which  he  rests  his  claim  of  an  adverse  estate  or  interest."  In 
Holland  v.  Challen,  supra,  the  conveyances  showing  that  the  plaintiff 
claimed  title  to  the  premises  under  a  purchaser  at  a  tax  sale,  appear 
to  have  been  alleged  in  the  bill.  On  demurrer  to  the  same,  because 
it  did  not  state  the  nature  or  particulars  of  the  defendant's  adverse 
claim  to  the  property,  it  was  held  sufficient.  In  delivering  the  opin- 
ion of  the  court,  Mr.  Justice  Field  says: 

"Undoubtedly,  as  a  foundation  for  the  relief  sought,  the  plaintiff  must  show 
that  he  bas  a  legal  title  to  the  premises,  and,  generally,  that  title  will  be  ex- 
hibited by  conveyances  or  instruments  of  record,  the  construction  and  effect 
of  which  will  properly  rest  with  the  court.  Such,  also,  will  generally  be  the 
case  with  the  adverse  estates  or  interests  claimed  by  others." 

On  the  argument  an  objection  was  taken  to  the  bill  ore  tenus,  that  it 
did  not  sufficiently  state  the  title  of  the  plaintiff.  As  has  been  shown, 
the  plaintiff  claims  title  by  a  regular  chain  of  conveyances  from  the 
donees,  of  the  premises,  Balch  and  wife,  under  the  donation  act ;  and 
also  on  the  ground  of  adverse  possession  from  October  4, 1870,  to  De- 
cember 31, 1883.  Generally,  I  think  it  will  be  found  sufficient  for  the 
plaintiff  to  allege  his  possession  and  interest,  or  estate,  in  the  land,  as 
that  he  is  the  owner  thereof  in  fee  for  life  or  for  years;  and  that  he 
claims  the  same  by  a  regular  chain  of  conveyances  from  some  recog- 
nized and  undisputed  source  of  title,  as,  the  United  States,  or  its  donee 
under  the  donation  act  of  September  27,  1850,  without  setting  oat 
such  conveyances  or  stating  them  in  detail.  But  when  there  is  rea- 
son to  believe,  as  in  this  case  and  many  others,  that  the  rightfulness 
of  the  defendant's  claim  depends  on  the  validity  or  legal  effect  of  some 
link  or  links  in  the  conveyances  under  which  the  plaintiff  claims  title, 
it  is  very  convenient,  if  not  necessary,  that  the  statement  of  the  plain- 
tiff's case  should  contain  the  facts  fully  and  in  detail  at  that  point  in 
the  chain  of  his  title  where  it  conflicts  with  the  claim  of  the  defend- 
ant. By  so  doing  the  necessity  of  future  amendments  will  be  avoided, 
and  the  progress  and  dispatch  of  the  case  promoted.  Now,  it  is  fair  to 
presume  that  if  the  defendant  has  a  regular  chain  of  conveyances 
from  the  donees  of  the  United  States,  and  the  claim  of  the  defendants 
is  at  all  worthy  of  this  litigation,  that  there  is  an  alleged  or  supposed 
defect  or  invalidity  at  some  point  in  this  chain  of  conveyances,  from 
which  it  may  be  claimed  that  the  title,  instead  of  being  passed  on  to 
the  plaintiff,  was  diverted  to  the  defendants.  Every  case  in  this  par- 
ticular must  stand  on  its  own  circumstances ;  but,  on  the  whole,  I  think 
it  best  to  allow  the  demurrer  on  this  point;  and  it  is  so  ordered. 
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Wbbstbr  and  others  v.  Mitchell  and  others. 


(Circuit  Court,  D.  Indiana.   September  10, 1884.) 


Collateral  Security— Agent  Indorsing  Notes  for  Principal— Insolvency 
— Transfer  of  Security—Rights  of  Holders  of  Notes. 

C.  &  Co.  made  M.  their  agent  to  sell  lumber  by  contract,  stipulating,  among 
other  things,  that  C.  &  Co.  placed  their  stock  of  lumber  in  M.'s  hands,  at  rates 
and  on  commissions  stated,  and  "  that  all  stock,  and  accounts  or  notes  outstand- 
ing or  thereafter  made,  and  all  future  shipments,  shall  be  and  are  collateral 
security  to  M.  for  any  and  all  notes  or  acceptances  heretofore  given  by  him  to 
O.  &  Co.,  or  any  notes  or  acceptances  hereafter  given  by  him  to  them."  M., 
under  this  arrangement,  made  his  note  to  C.  &  Co.  for  $1,000,  which  they  in- 
dorsed to  W.,  and  on  the  same  day  a  note  for  $500  was  made  and  indorsed  to  P.; 
M-,  though  in  form  the  maker,  being  in  fact  the  surety  for  C.  &  Co.,  for  whose 
accommodation  the  notes  were  made. .  On  the  same  day,  C  &  Co.,  with  M.  as 
surety,  made  their  notes  to  S.  for  $2,000,  payable  in  equal  installments,  in  60, 
75,  90,. and  120  days  after  date.  Subsequently,  M.,  as  agent  of  C.  &  Co.,  by 
writing,  reciting  the  indebtedness  to  S.,  transferred  to  him  certain  of  the  lum- 
ber, etc.;  said  S.  to  sell  said  lumber,  etc.,  and  to  apply  the  proceeds  to  the  pay- 
ment of  the  notes.  At  the  time  of  the  transfer,  C.  &  Co.  and  M.  were  insolvent, 
as  S.  knew.  S.  realized  $2,000  from  the  sale  of  the  property.  Held,  that  the 
property  in  the  hands  of  M.  was  impressed  with  a  trust  in  favor  of  the  holders 
of  the  notes,  and  could  not,  after  the  insolvency  of  0.  &  Co.  and  M.,  be  trans- 
ferred to  one  of  the  cestuis  que  trust  to  the  prejudice  of  the  others,  and  that  S. 
should  account  to  W.  and  P.  for  a  proportionate  amount  of  the  sum  realized 
from  the  goods  so  transferred. 

In  Equity. 

P.  A.  Randall,  for  plaintiffs. 
•  Coombs,  Morris  &  Bell,  for  defendants. 
Woods,  J.    The  facts  in  this  ease  are  these.: 

Some  time  before  October  31,  1876,  Crossette,  Graves  &  Co.,  of  Grand  Rap- 
ids, Michigan,  made  Daniel  Mitchell,  of  Marion,  Indiana,  their  agent  to  sell 
lumber  at  Marion,  and  on  that  date  made  with  ftim  a  contract,  whereby  the 
agency  was  extended  until  June  1,  1877;  and  it  was  stipulated,  among  other 
things,  that  Crossette,  Graves  &  Co.  placed  their  stock  of  lumber,  lath,  and 
shingles  in  Mitchell's  hands  for  sale  at  rates  and  upon  commissions  stated, 
and  "that  all  stock  and  accounts,  or  notes  outstanding,  or  thereafter  made, 
and  all  future  shipments,  shall  be  and  are  collateral  security  to  the  said  Dan- 
iel Mitchell  for  any  and  all  notes  or  acceptances  heretofore  given  by  him  to 
said  Crossette,  Graves  &  Co.,'  or  any  notes  or  acceptances  hereafter  given 
by  him  to  them."  On  January  11,  1877,  Mitchell,  under  this  arrangement, 
made  his  note  to  Crossette,  Graves  &  Co.  for  $1,000,  which  they  indorsed  to 
the  complainant  Webster,  and  on  the  same  day  a  like  note  for  $500  was  made 
and  indorsed  to  the  complainant  Price;  Mitchell,  thougli  in  form  the  maker, 
being  in  fact  surety  for  Crossette,  Graves  &  Co.,  for  whose  accommodation 
each  of  the  notes  was  made.  On  the  same  day,  January  11,  1877,  Crossette, 
Graves  &  Co.,  with  Mitchell  as  surety,  made  their  notes  to  the  defendants 
Sweetzer,  for  $2,000,  payable  in  equal  installments,  maturing  in  60,  75,  90, 
and  120  days,  respectively,  after  date.  On  January  27,  1877,  Mitchell,  as 
agent  for  Crossette,  Graves  &  Co.,  by  a  writing  signed  and  acknowledged, 
wherein  reference  is  made  to  the  contract  of  agency  aforesaid,  and  to  the  in- 
debtedness to  the  Sweetzers,  evidenced  by  said  notes,  did  "sell,  transfer,  and 
deliver  to  Sweetzers  certain  lumber,  lath,  and  shingles,  more  particularly  de- 
scribed in  an  itemized  statement  thereto  attached  and  made  part  thereof, 
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iriarked  «B,'  said  Sweetzera  to  sell  said  lumber,  etc.,  and  to  apply  the  pro- 
ceeds to  the  payment  of  said  notes."  At  the  time  of  this  transfer,  Crossette, 
Graves  &  Co.  and  Mitchell  were  insolvent,  and  this  fact  was  known  to  Sweet- 
zers.   Out  of  the  goods  transferred  to  them,  Sweetzers  realized  about  $2,000. 

Upon  these  facts  the  complainants  insist  that  the  goods  in  the 
hands  of  Mitchell,  held  by  him  as  collateral  security  for  his  obliga- 
tions made  for  or  to  Crossette,  Graves  &  Go.  for  their  accommodation, 
were  impressed  with  a  trust  in  favor  of  the  respective  holders  of  those 
obligations,  and  could  not,  after  the  insolvency  of  Mitchell  and  of 
Crossette,  Graves  &  Co.  be  transferred  to  one  of  the  cestuis  que  trust 
to  the  prejudice  of  the  others.  This  is  claimed  on  the  broad  principle 
of  equity,  "That  a  mortgage  made  (or  security  given)  by  a  debtor  to 
his  surety,  to  secure  the  payment  of  certain  debts  for  which  the  lat- 
ter is  liable,  and  to  indemnify  him  therefrom,  is  not  to  be  regarded 
simply  as  an  indemnity  to  him,  but  the  estate  of  the  mortgagor  (or 
the  security)  is  to  be  treated  as  a  security  for  the  debt,  of  which  the 
creditor  may  avail  himself;  or,  if  there  be  several  debts,  of  which 
the  several  creditors  may  avail  themselves,  in  proportion  to  the 
amounts  of  their  respective  claims."  Eastman  v.  Foster,  8  Mete.  19; 
Rice  v.  Dewy,  13  Gray,  47;  Wilcox  v.  Fairhaven  Bank,  7  Allen,  270; 
Krahmer  v.  Rahm's  Appeal,  37  Pa.  St.  71;  Moses  v.  Murgatroyd,  1 
Johns.  Ch.  119;  Perry,  Trusts,  217,  218,  828,  843;  Brandt,  8ur.  §§ 
282,  2S4;  Baylie,  Sur.  373;  Heath  v.  Hand,  1  Paige,  329;  Bank  of 
U.  S.  v.  Stewart,  4  Dana,  (Ky.)  27;  Van  Orden  v.  Durham,  35  Cal. 
136;  Vail  v.  Foster,  4  N.  Y.  312;  Curtis  v.  Tyler,  9  Paige,  432; 
Batik  of  Auburn  v.  Throop,  18  Johns.  505;  Rice's  Appeal,  79  Pa.  St. 
168 ;  Price  v.  Trmdcll,  28  N.  J.  Eq.  200;  Crosby  v.  Crafts,  5  Hun,  327. 

On  the  other  hand  the  respondents  insist  that  the  doctrine  stated  is 
not  applicable :  First,  |j>ecause  inconsistent  with  the  contract,  which 
gave  Mitchell  unrestricted  power  to  sell  the  property  placed  in  his 
hands  either  at  retail  or  by  wholesale;  and,  second,  because,  in  respect 
to  the  paper  held  by  the  complainants,  Mitchell  was  not  surety,  but 
the  maker,  and  Crossette,  Graves  &  Co.  indorsers,  whom  the  plain- 
tiffs, by  negligence  and  failure  to  give  notice  of  the  dishonor  of  the 
paper,  had  released  from  liability.  Upon  this  point  counsel  for  the 
respondents  have  said : 

"Upon  none  of  the  instruments  sued  on  has  Mitchell  contracted  as  the 
surety  of  Crossette,  Graves  &  Co.,  nor  is  he,  as  to  any  of  the  complainants, 
entitled  to  the  rights  and  privileges  of  a  surety.  As  the  acceptor  of  the  drafts 
sued  on,  he  is  a  principal  debtor;  he  contracts  as  such  and  not  as  surety.  The 
remedy  against  him  is  upon  the  acceptance;  it  is  at  law.  As  acceptor  he  has 
no  principal.  The  holder  of  the  drafts  is  under  no  obligation  to  Mitchell  as 
surety.  Brandt,  Sur.  §  28  et.  seq.;  2  Daniels,  Neg.  Inst.  §  1334;  Trimble  v. 
Thorn.  1»*  Johns.  152;  Fentum  v.  Pocook,  5  Taunt.  192.  This  last  case,  de- 
cided by  Lord  Mansfield,  settled  the  law  in  England  upon  the  subject  See, 
also,  Nichols  v.  Norris,  8  Barn.  &  Adol.  41.  As  to  the  American  rule,  see  2  _ 
Daniels,  §  1335.  *  *  *  Says  Daniels,  speaking  of  the  authorities  on  the 
subject:  'And  even  when  the  holder  knew  that  the  apparent  principal  was 
really  signing  for  the  accommodation  of  another  at  the  time  when  he  received 
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the  instrument,  the  better  opinion  is  that  that  circumstance  does  not  alter  his 
rights  or  duties ;  as  such  a  party  has  held  himself  out  and  obligated  himself 
in  a  certain  character,  and  has'  no  just  ground  to  demand  or  expect  greater 
consideration  than  that  legally  incident  to  that  character  which  he  had  as- 
sumed.'  Section  1334." 

The  rule  at  law,  and  as  between  the  immediate  parties,  is  doubtless 
as  thus  stated  by  counsel  and  , by  the  authorities  cited;  neverthe- 
less, in  equity  the  real  relations  of  the  parties  to  a  paper  may  ordi- 
narily be  shown;  and  even  in  an  action  at  law  it  is  competent  to 
show,  as  an  excuse  for  not  giving  notice  of  dishonor  to  an  mdorser, 
that  the  paper  was  made  for  his  accommodation.  Edw. Bills,  453, 454, 
638 ;  1  Pars.  Bills,  557,  558 ;  2  Daniels,  Neg.  Inst.  §§  9956, 1085.  The 
notes  in  question  were  all  made  by  Mitchell  for  the  accommodation 
of  Crossette,  Graves  &  Co.,  wno,  therefore,  were'  not  entitled  to  notice 
of  protest  or  non-payment,  and,  for  any  reason  disclosed  in  the  record, 
are  yet  bound  by  paper;  and  there  is  no  party  to  the  controversy 
who  can  insist  that  the  court  should  not  look  beyond  the  form  of  the 
paper  into  the  real  relations  of  the  parties.  This  done,  it  is  clear 
that,  in  respect  to  all  these  notes  and  drafts,  Mitchell  was,  in  fact, 
surety  for  Grossette,  Graves  &  Co. 

In  respect  to  the  alleged  inconsistency  between  the  unrestricted 
power  of  Mitchell,  under  the  contract  of  agency,  to  dispose  of  the  goods 
and  the  supposed  trust,  it  may  be  conceded  that  the  power  was  as 
broad  as  claimed,  and  that  so  long  as  the  business  was  going  on, 
Mitchell,  while  acting  in  good  faith,  had  not  only  the  right  to  sell,  but 
'to  dispose  of  the  proceeds  as  he  chose;  resulting,  perhaps,  in  "the 
curious  fact,"  as  counsel  call  it,  that,  while  conducting  the  business, 
Mitchell  had  power  to  increase  the  number  of  the  beneficiaries  of  the 
trust  and  the  amounts  of  the  claims  against  the  trust  fund,  and  at  the 
same  time  to  diminish  or  even  destroy  the  fund  itself.  But  whether 
these  things  were  so  or  not,  need  not  be  decided.  If  so,  I  am  still  not 
ready  to  concede  that  the  trustee,  in  such  a  trust,  might  lawfully  have 
disposed  of  the  entire  property  for  less  than  a  fair  price,  or  for  a  full 
price,  without  making  provision  for  payment  of  the  obligations  which 
he  had  incurred  under  the  agreement.  A  sale  to  a  good  faith  pur- 
chaser in  such  case  would,  of  course,  be  unassailable,  but  the  pro- 
ceeds, by  the  doctrine  already  stated,  and  in  strict  accord  with  the 
terms  of  the  contract  in  question,  would  come  under  the  trust, — a  trust 
which  the  law  raises,  though  the  parties  may  not  have  intended  it. 
This,  it  seems  to  me,  would  be  so,  even  if  the  solvency  of  the  debtor 
and  surety  remained  unquestioned.  But  however  this  may  be,  when, 
as  in  this  instance,  such  insolvency  is  shown,  and  the  business  of  the 
agency  must  cease, — has  ceased, — it  cannot  be  permissible  that  the 
agent  who  has  incurred  liabilities  for  his  principal,  holding  collateral 
securities  against  such  liabilities,  may  apply  the  collateral  to  the  pay- 
ment of  one  of  the  obligations  to  the  exclusion  of  others.  In  such  a 
case  "equality  is  equity,"  and  there  is  no  room  for  a  preference,  such 
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as  is  shown  to  have  been  attempted.  The  defendants  should  account 
to  the  plaintiffs  for  a  proportionate  amount  of  the  sum  realized  from 
the  goods  so  transferred.    Decree  accordingly. 


Chicago,  B.  &  Q.  E.  Co.  v.  Wasserman  and  others.    (Original  Bill.)1 
Wa8serman  v.  Chicago,  B.  &  Q.  R.  Co.  (Cross-Bill.) 


1.  Will— Revocation  by  Birth  op  Child— Comp.  St.  Neb.  p.  229,  f  148. 

Where  a  testator  devises  all  of  his  property  to  his  wife,  who  is  enceinte,  and 
makes  no  mention  in  his  will  of  his  unborn  child,  on  its  face  the  will  manifests 
no  intention  that  such  child  shall  not  be  provided  for,  and  under  the  Nebraska 
statute  such  child  will  be  entitled  to  the  same  share  in  the  estate  which  he 
would  have  inherited  if  the  father  had  died  intestate. 

2.  Same — Efpect  of  Probate—  Comt.  St.  Neb.  Ch.  23,  f  143. 

In  Nebraska  the  probate  of  a  will  is  conclusive  only  as  to  its  due  execution, 
and  does  not  determine  the  title  of  property  claimed  under  it. 

3.  Same — Condemnation  of  Land  by  Railroad — Remedy  of  Child. 

Where  land  in  Nebraska  has  been  condemned  for  right  of  way  by  a  railroad 
company,  and  the  award  of  damages  paid  to  the  widow  and  sole  devisee  of  the 
deceased  owner,  whose  will  is  revoked  pro  tanto  by  the  subsequent  birth  of  a 
child,  and  the  estate  has  been  settled,  the  rights  of  such  child  may  be  adjudi- 
cated in  an  action  to  quiet  title  instituted  by  the  company,  in  which  such  child 
files  a  cross-bill  praying  that  she  be  adjudged  to  be  the  tenant  in  common  with 
the  company,  and  a  partition  and  accounting  between  them  be  decreed. 

The  original  bill  seeks  to  quiet  the  title  of  the  railway  company, . 
complainant,  to  a  portion  of  lots  5  and  6,  in  block  219,  in  the  city  of 
Omaha,  Douglas  county,  in  the  state  of  Nebraska,  now  occupied  and 
used  by  the  railway  company  for  a  passenger  station.  The  cross-bill 
of  Anna  Wasserman,  an  infant  of  the  age  of  about  13  years,  who  ap- 
pears by  her  guardian  ad  litem,  prays  that  it  be  decreed  that  she  is 
the  owner  in  fee  of  an  undivided  half-interest  in  said  real  estate,  and 
that  partition  thereof  may  be  made  between  her  and  the  railway  com- 
pany; and  that  an  account,  as  between  tenants  in  common,  may  be 
stated  between  the  parties  to  the  cross-bill. 

The  following  are  the  agreed  facts : 

Andrew  Wasserman  died  on  the  twenty-eighth  day  of  June,  1870,  seized  of 
the  premises  in  controversy,  and  left  surviving  him,  his  widow,  Maria  C,  a  son. 
Frank  W.  X.,  then  five  years  old,  and  a  daughter,  Anna,  the  complainant  in 
the  cross-bill,  who  was  born  on  July  7, 1870,  nine  days  after  her  father's  death ; 
and  these  two  children  are  the  sole  heirs  at  law  of  the  deceased.  Andrew 
Wasserman,  the  deceased,  10  days  before  his  death,  made  his  last  will,  wh.ich, 
after  his  death,  was  duly  admitted  to  probate  by  the  county  court  for  said 
Douglas  county,  and  letters  testamentary  issued  to  his  widow,  the  executrix; 
and  omitting  the  attestation,  which  is  in  legal  form,  the  following  is  a  copy 
of  the  will: 

"I,  Andrew  Wasserman,  of  Omaha,  Douglas  county,  Nebraska,  considering 
the  uncertainty  of  this  mortal  life,  and  being  of  sound  mind  and  memory,  do 

lReported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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make  and  publish  this,  my  last  will  and  testament,  in  manner  and  form  fol- 
lowing: I  give  and  bequeath  unto  my  beloved  wife,  Maria  Grescentia  Wasser- 
man,  all  the  property  I  possess,  real  estate,  personal  property,  and  moneys, 
goods,  chattels,  and  property  of  what  kind  and  nature  it  may  be,  and  appoint 
my  wife  hereby  sole  executrix  of  this,  my  last  will  and  testament;  hereby  re- 
voking all  former  wills  by  me  made. 

"In  evidence  whereof,  1  have  hereunto  set  my  hand  and  seal  this  eighteenth 
day  of  June,  one  thousand  eight  hundred  and  seventy. 

[l.  s.  J  MA.  Wasserman." 

Some  three  years  after  the  death  of  Andrew  Wasserman,  there  was  insti- 
tuted in  the  name  of  the  Omaha  &  Southwestern  Railroad  Company,  to  whose 
rights  in  the  premises  said  Chicago,  Burlington  &  Quincy  Railway  Company 
have  succeeded,  certain  proceedings  before  the  probate  judge  of  said  county,  to 
assess  the  damages  accruing  to  Maria  C.  Wasserman  by  reason  of  the  appro- 
priation of  the  premises  in  question  for  railroad  purposes.  The  following  is 
the  record  of  such  proceedings: 

"Maria  Crescentia  Wasserman  v.  Omaha  &  Southwestern  R.  R.  Co. 

"To  Maria  Crescentia  Wasserman.  You  are  hereby  notified  that  on  the 
thirtieth  day  of  April,  1878,  at  10  o'clock  a.  m.,  on  the  premises  herein  de- 
scribed, commissioners  will  proceed  to  assess  the  damages  accruing  to  you  by 
reason  of  the  appropriation  for  depot  grounds,  side  tracks,  and  railroad  pur- 
poses, by  the  Omaha  &  Southwestern  R.  R.  Co., all  that  portion  of  lots  five  (5) 
and  six,  (6,)  in  block  two  hundred  and  nineteen,  (219,)  in  the  city  of  Omaha, 
county  of  Douglas,  and  state  of  Nebraska,  lying  south  of  the  Union  Pacific 
Railroad  depot  grounds  in  the  said  city,  situate  in  the  city  of  Omaha,  in 
Douglas  county,  in  the  state  of  Nebraska. 

"Omaha  &  Southwestern  R.  R.  Co., 

"By  Clinton  Brigos,  its  Attorney." 

"Received  April  18,  1873;  and  the  next  day  I  delivered  a  true  copy  of  this 
notice  to  Maria  C.  Wasserman  in  person,  in  the  city  of  Omaha,  Douglas  county, 
Nebraska.  Henry  Grebe,  Sheriff, 

"By  C.  H.  Ryme,  Deputy." 

"We,  the  undersigned,  disinterested  freeholders  and  commissioners,  resi- 
dents of  Douglas  county,  Nebraska,  appointed  by  the  probate  judge  of  said 
county  to  appraise  the  damages  accruing  to  Maria  Crescentia  Wasserman  by 
reason  of  the  appropriation  of  all  that  part  of  lots  five  (5)  and  six,  (6.)  in  block 
two  hundred  and  nineteen,  (219.)  lying  south  of  the  Union  Pacific  Railroad 
depot  grounds,  in  the  city  of  Omaha,  in  Douglas  county,  in  the  state  of  Ne- 
braska by  the  Omalia  &  Southwestern  Railroad  Company,  for  depot  grounds, 
side  tracks,  and  railroad  purposes,  having  been  duly  qualified,  and  having 
each  personally  examined  said  premises  on  the  day  and  at  the  time  mentioned 
in  the  notice  hereto  attached,  do,  at  the  office  of  said  probate  judge  in  said 
county,  assess  such  damages  at  the  sum  of  four  thousand  and  five  hundred 
dollars,  (*4,500.) 

"In  testimony  whereof,  we  have  hereunto  set  our  hands  this  fourteenth  day 
of  May,  A.  D.  1873,  at  said  office  in  Omaha. 

"E.  L.  Emery, 

44  Henry  Durnaix, 

"Milton  Ro  doers, 

"William  Stephens,  Jr., 

"R.  A.  Brown, 

MJ.  R.  Hyde, 

"Commissioners." 
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"State  of  Nebraska,  County  of  Douglas — ss. ?  I,  Robert  Townsend,  probate 
judge  in  and  for  said  county,  do  hereby  certify  that  the  above  is  the  original 
report  of  the  commissioners  appointed  to  assess  the  damages  sustained  by  the 
owner  of  the  real  estate  in  said  report  described,  as  therein  specified;  and  I 
do  further  certify  that  said  Omaha  &  Southwestern  Railroad  Company  has 
deposited  with  me  for  said  owner  the  sum  of  forty-five  hundred  dollars,  the 
total  amount  of  the  said  appraisement. 

"Witness  my  hand  and  official  seal  this  seventeenth  day  of  May,  1873. 
[Seal.]  "Robert  Townsend,  Probate  Judge." 

"Filed  May  15,  1873. 

"Robert  Townsend,  Probate  Judge. 

"Recorded  May  17,  1873,  at  2:30  o'clock  p.  m. 
"Wm.  B.  Ijans,  County  Clerk." 

The  use  of  6aid  real  estate  for  railroad  purposes  was  convenient  and  neces- 
sary for  the  company.  The  84,500  was  deposited  as  required  by  law.  From  said 
assessment  of  damages  said  Maria  C.  Wasserman  appealed  to  the  district  court 
for  said  county,  and,  pending  said  appeal,  on  October  1,  1873,  made  a  settle- 
ment with  the  railway  company  and  gave  the  following  receipt: 

"Omaha  and  Southwestern  Railroad  Company  in  Nebraska  to  Maria  C. 
Wasserman:  For  01,525,  fifteen  hundred  and  twenty-five  dollars,  as -money 
due  on  settlement  over  and  above  the  amount  allowed  the  said  Wasserman 
by  commissioners  for  the  appropriation  of  the  use  of  said  railroad  company 
for  the  following  real  estate,  to-wit:  That  part  of  lots  five  and  six,  in  block 
two  hundred  and  nineteen,  irkthe  city  of  Omaha,  and  state  of  Nebraska,  ly- 
ing south  of  the  U.  P.  depot  grounds,  for  the  Omaha  &  Southwestern  Rail- 
road Company  in  Omaha,  adjoining  the  U.  P.  depot. 

"Received  fifteen  hundred  and  twenty-five  dollars,  in  full  of  the  above 
account.  Maria  C.  Wasserman." 

Thereupon  the  said  appeal  was  dismissed.  The  said  railroad  company  never 
received  any  deed  of  conveyance  for  the  property  so  appropriated.  The  plain- 
tiff, in  the  original  bill,  claims  right  through  the  foregoing  proceedings.  Aa 
shown  by  the  inventory  and  appraisement  of  his  estate,  Andrew  Wasserman 
left  at  his  death  personal  property  worth  about  8250,  the  premises  in  con- 
troversy, and  also  the  east  half  of  lot  1,  in  block  135.  in  Omaha;  which  last 
parcel  his  widow  has  since  sold  as  her  own,  and  conveyed  to  one  Barker,  and 
has  received  the  purchase  money. 

The  Statutes  of  Nebraska  (see  Comp.  St.  229)  provide  as  follows:  "Sec.  148. 
When  any  child  shall  be  born  after  the  making  of  his  parent's  will  and  no 
provisions'shall  be  made  therein  for  him,  such  child  shall  have  the  same  share 
in  the  estate  of  the  testator  as  if  he  had  died  intestate,  and  the  share  of  such 
child  shall  be  assigned  to  him  as  provided  by  law  in  cases  of  intestate  estate 
unless  it  shall  be  apparent  from  the  will  that  it  was  the  intention  of  the  testator 
that  no  provision  should  be  made  for  such  child." 

T.  M.  Marquette,  for  the  railroad  company. 
Albert  Swartzlander,  for  Anna  Wasserman. 

Brewer,  J.  In  this  ease,  the  primary  question  I  am  reluctantly 
compelled  to  decide  in  favor  of  the  complainant  Wasserman.  I  say 
reluctantly;  for  when  a  man,  on  the  eve  of  death,  having  a  child  five 
years  of  age,  and  living  with  a  wife  to  be  delivered  of  a  second  child 
within  20  days,  makes  a  will  giving  all  his  property  to  his  wife,  I 
think  the  common  voice  will  say  that  he  intended  no  wrong  to  either 
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the  born  or  unoorn  child,  but  trusted  to  his  wife — their  mother — to 
do  justice  by  each,  and  believed  that  she,  with  the  property  in  her 
hands,  could  handle  it  more  advantageously  for  herself  and  children 
than  if  interests  in  it  were  distributed.  As  a  question  of  fact,  inde- 
pendent of  statute,  I  have  no  doubt  that  Mr.  Wasserman  had  no  feel- 
ing either  against  the  born  or  unborn  child,  but,  having  implicit  faith 
in  his  wife,  meant  that  she  should  take  the  entire  property,  and  be- 
lfeved  that  out  of  that  property  and  her  future  labors  she  would1  take 
care  of  his  children.  But  the  legal  difficulty  is  this:  The  statute 
says  that  it  must  be  "apparent  from  the  will  that  the  testator  in- 
tended that  the  unborn  child  should  not  be  specially  provided  for. 
How  can  any  intention  as  to  this  child  be  gathered  from  the  will 
alone  ?  It  simply  gives  everything  to  the  wife ;  is  silent  as  to  children. 
If  I  could  look  beyond  the  will,  my  conclusion  would  be  instant  and 
unhesitating.  Limited  by  the  statute  to  the  instrument  itself,  what 
can  be  gathered  therefrom  ?  It  is  simply  a  devise  of  all  property  to 
the  wife.  No  reference  is  made  to  children,  born  or  unborn.  Can  I 
infer  from  its  silence  an  intention  to  disinherit?  If  so,  the  mere 
•missions  from  a  will  would  always  stand  as  proof  of  an  expressed  in- 
tention. And  whatever  of  apparent  hardship  there  may  be  in  the 
present  case,  a  fixed  and  absolute  rule  prescribed  by  statute  can- 
not, for  such  reason  alone,  be  ignored.  That  the  rule  was  inten- 
tionally thus  prescribed,  is  evident,  not  alone  from  the  clear  letter  of 
the  statute,  but  also  from  the  history  of  this  question  at  common 
law,  and  the  various  provisions  of  the  statutes  of  other  states.  At 
common  law  the  will  of  an  unmarried  man  disposing  of  all  his  prop- 
erty was  presumably  revoked  by  his  subsequent  marriage  and  the 
birth  of  a  child.  This  rule  was  borrowed  from  the  civil  law.  "Qui 
filium  in  potestate  habet,  curare  debet,  ut  turn,  heeredem  institttat,  vel 
exharedem  eum  nominatim  faciat."  Just.  Inst.  lib.  2,  cap.  13,  §  5; 
Hadley,  Introduction  Roman  Law,  315.  "Whether  revocation  would 
follow  from  subsequent  marriage  alone,  or  birth  of  child  alone,  was, 
perhaps,  a  doubtful  question.  In  Brush  v.  Wilkins,  4  Johns.  Ch.  506, 
it  was  held  that  both  must  concur;  while  in  M'Cullum  v.  M'Kenzie, 
26  Iowa,  510,  the  birth  of  a  child  alone  was  adjudged  sufficient.  See, 
generally,  upon  this  question,  1  Redf.  Wills,  c.  7 ;  1  Williams,  Ex'rs, 
c.  3,  §  5 ;  4  Kent,  Comm.  421-426.  It  was  also,  for  a  while  at  least, 
disputed  whether  such  revocation  followed  absolutely  from  subsequent 
marriage  and  birth  of  child,  or  was  only  to  be  presumed,  and  the  pre- 
sumption subject  to  be  overthrown  by  evidence  of  the  testator's  in- 
tentions. 

Lord  Mansfibld,  in  Brady  v.  Cubitt,  1  Doug.  39,  ruled  that  the  pre- 
sumption of  revocation  from  marriage  and  the  birth  of  issue,  like  all 
other  presumptions,  "may  be  rebutted  by  every  sort  of  evidence." 
See,  also,  1  Phillim,  473.  Such  seems  to  have  been  generally  the 
ruling  of  the  ecclesiastical  courts.  On  the  other  hand,  in  Holford  v. 
Otway,  2  H.  Bl.  522,  Chief  Justice  Eybb  held  that  "in  cases  pf  revo- 
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cation  by  operation  of  law,  the  law  pronounces  upon  the  ground  of 
a  preaumptio  juris  et  dejure  that  the  party  did  intend  to  revoke,  and 
that  preaumptio  juris  is  so  violent  that  it  does  not  admit  of  circum- 
stances to  be  set  np  in  evidence  to  repeal  it."  And  in  the  lead- 
ing case  of  Maraton  v.  Roe,  8  Adol.  &  E.  14,  by  all  the  judges  in  the 
exchequer  chamber,  it  was  finally  decided  that  the  revocation  of  the 
will  took  place  in  consequence  of  a  rule  or  principle  of  law,  independ- 
ently altogether  of  any  question  of  intention  of  the  party  himself. 
Such  being  the  final  solution  of  the  question  in  the  English  courts,  it 
cannot  be  that  the  purpose  of  the  statute  in  question  was  to  open  the 
door  to  any  other  evidence  of  intention  than  those  expressly  named. 
On  this  side  of  the  waters  the  matter  has  generally  been  regulated  by 
statute,  with  a  prevailing  tendency  to  declare  that  the  after-born  child 
takes  the  same  share  that  it  would  have  done  if  the  father  had  died 
intestate ;  or,  in  other  words,  that  the  will  is  absolutely  revoked  pro 
tanto,  unless,  there  is  some  provision  made  for  such  child,  or  an  ex- 
press intention  that  it  should  receive  nothing.  The  statute  of  Wis- 
consin is  identical  with  that  of  Nebraska;  and  in  Breaee  v.  Stiles,  22 
Wis.  120,  the  inquiry  as  to  testator's  intentions  was  declared  to  be 
limited  to  the  language  of  the  will,  and,  the  will  being  silent,  the  after- 
born  child  inherited.  See,  among  many  cases,  the  following,  which 
show  how  carefully  the  courts  have  enforced  the  rule  of  revocation 
pro  tanto  in  the  interest  of  the  child :  Waterman  v.  Hawkins,  63 
Me.  156;  Walker  v.  Hall,  34  Pa.  St.  483;  HoUingaworth's  Appeal, 
51  Fa.  St.  518.  In  the  first,  the  testator  left  certain  real  and  per- 
sonal estate  to  his  widow  during  her  life  and  widowhood,  to  revert  to 
his  heirs  upon  her  death  or  marriage,  and  gave  the  rest  to  his  father. 
A  daughter  born  two  months  after  his  death  was  held  unprovided  for 
by  the  will,  and  recovered  the  share  of  the  estate  she  would  have  taken 
if  he  had  died  intestate.  In  the  second,  the  testator  gave  his  entire 
estate  to  his  wife,  saying  in  the  will,  "having  the  utmost  confidence 
in  her  integrity,  and  believing  that  should  a  child  be  born  to  us  she 
will  do  the  utmost  to  rear  it  to  the  honor  and  glory  of  its  parents;" 
and  the  same  ruling  -vas  made.  In  the  last  case  the  will  in  terms 
committed  any  after-born  child  to  the  guardianship  of  his  wife,  ad- 
ding, "which  guardianship  I  intend  and  consider  a  suitable  and  proper 
provision  for  such  child ;"  and  still  a  similar  decision  was  pronounced. 
Further  citations  would  seem  unprofitable. 

To  sum  the  matter  up,  the  common-law  courts  of  England  finally 
reached  the  conclusion  that  the  revocation  was  absolute  upon  the  hap- 
pening of  marriage  and  birth  of  issue,  and  not  dependent  upon  evi- 
dence of  testator's  intentions.  The  general  tendency  of  statute  law 
in  this  country  is  in  the  same  direction,  and  courts,  as  a  rule,  have 
carefully  protected  the  rights  of  the  after-born  children.  The  lan- 
guage of  the  statute  is  plain  and  unambiguous.  The  will  makes  no 
provision  for  this  child,  does  not  mention  or  refer  to  her,  and  on  itr 
face  manifests  no  intention  that  she  should  be  unprovided  for. 
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Hence  it  must  be  held  that  she  takes  the  same  share  in  the  estate 
which  she  would  have  taken  had  her  father  died  intestate,  to-wit, 
one-half. 

Again,  it  is  contended  that  the  will  was  duly  probated;  that  the 
probate  is  in  the  nature  of  a  proceeding  in  rem  with  notice  to  all 
the  world;  that  by  it  the  title  was  vested  in  Mrs.  Wasserman;  and 
that  any  party  taking  the  title  from  her  without  notice  of  the  ex- 
istence of  any  subsequently  born  children  took  good  and  full  title. 
This  is  a  mistake.  The  probate  of  a  will  is  conclusive  only  as  to  its 
due  execution.  Comp.  St.  c.  23,  p.  229,  §  143;  Pettit  v.  Black,  18 
Neb.  142;  S.  C.  12  N.  W.  Kep.  841.  It  does  not  determine  the  title 
of  property  which  is  claimed  under  it.  Evans  v.  Anderson,  15  Ohio 
St.  324.    In  this  case  the  court  say : 

"The  probate  did  not  strengthen  the  title,  but  gave  the  will  effect  as  evi- 
dence, and  made  it  available.  Who  shall  take  the  estate  and  who  not,  was 
not  passed  on  by  the  probate  court  This  can  only  be  determined  by  the  law 
which  declares  the  effect  of  the  will.  The  devisee  held  the  title  under  a  valid 
will,  subject  to  the  condition  imposed  by  the  statute  that  the  will  shall  become 
void  on  the  birth  of  a  subsequent  child.  If  this  child  had  not  been  born  alive, 
It  would  still  be  good.  By  his  birth  the  will  became  void;  not  by  reason  of 
an  erroneous  probate,  or  the  want  of  any  fact  necessary  to  be  proven  as  a 
foundation  of  that  judicial  sentence.  The  sentence  is  therefore  immaterial. 
The  court  was  not  called  on  to  impugn  the  sentence,  but  simply  to  declare 
the  effect  of  the  will  in  its  relation  to  the  parties."  Fallon  v.  Chidester,  46 
Iowa,  588;  Brest*  v.  Stiles,  22  Wis.  120;  8  Redf.  Wills,  61;  1  Jarm.  Wills, 
{3d  Amer.  Ed.)  p.  22,  etc. 

Here  the  execution  of  the  will  is  not  challenged.  Its  validity  is 
not  denied.  There  is  no  attempt  to  set  aside  the  probate.  But  the 
contention  is  that,  conceding  that  it  was  duly  executed  and  properly 
probated,  and  assuming  that  it  was  valid,  events  ocourring  subsequent 
to  its  execution  have  limited  its  scope  and  operation.  This  was  a 
question  not  submitted  for  decision  when  the  bill  was  tendered  for 
probate,  and  a  question  which  is  now  for  the  first  time  submitted  for 
judicial  determination. 

Finally,  it  is  said  that  under  sections  150, 156,  157,  158,  and  159 
of  chapter  23,  the  remedy  of  Anna  Wasserman  is  by  a  proceeding 
against  the  devisee  in  the  will,  her  mother,  for  contribution.  I  think 
not.  While  such  a  proceeding  may  be  proper,  and  in  some  cases 
necessary, — as,  where  the  estate  is  personalty,  and  has  been  distrib- 
uted, or  partially  so,  or  where  there  are  specific  bequests  or  devises, 
or  where  the  testator  has  named  some  children  and  omitted  others, 
and  equities  may  arise  out  of  advancements,  (Hill  v.  Martin,  28  Mo. 
78,) — nevertheless,  contribution  is  not  the  only  remedy.  She  took  as 
heir,  and  the  heir  may  olaim  the  property  itself.  In  Smith  v.  Robert- 
son, 89  N.  T.  555,  a  case  like  this,  the  court  says: 

"The  remedies  given  by  the  statute  against  devisees,  to  recover  a  portion  of 
the  property  where  only  a  portion  descends  to  an  after-born  child,  do  not  oper- 
ate to  subject  the  estate  of  such  child  to  power  of  sale  contained  in  the  will, 
or  to  confine  his  remedies  to  a  pursuit  of  the  proceeds  of  sale.   He  is  entitled, 
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by  the  plain  terms  of  the  statute,  to  recover  the  same  portion  of  the  corpus 
of  the  estate  which  he  would  have  been  entitled  to  had  his  father  died  intes- 
tate." See,  also,  same  case  in  24  Hun,  210;  Mitchell  v.  Blain,  5  Paige,  588; 
Sanford  v.  Sanford,  61  Barb.  295;  Rockwell  v.  Beery,  4  Hun,  611;  Catho- 
lic Ben.  Ass'n  v.  Firnane,  50  Mich.  82;  &  0.  14  N.  W.  Bep.  707. 

These  are  the  only  questions  presented.  My  conclusions,  there- 
fore, are  in  favor  of  the  claims  of  Anna  Wasserman.  Counsel  will 
prepare  a  decree  accordingly. 


Fife,  late  Sheriff,  etc.,  v.  Bohlkn. 
(Oireutt  Court,  W.  D.  Pennsylvania.   January  21, 1885.) 

L  Sheriff's  Bale— Action  by  Sheriff  after  Term  to  Recover  Difference 

between  Bid  and  Price  on  a  Rkbale. 

A  sheriff  may  bring  suit  more  than  two  years  after  the  expiration  of  his  offi- 
cial term  to  recover  the  difference  between  a  bid  made  by  the  defendant 
and  the  price  at  which  the  property  was  resold,  upon  his  default  to  pay,  and 
such  suit  is  not  barred  by  a  statute  which  limits  to  that  period  the  bringing  of 
suits  against  the  sheriff. 
2.  Same — General  Appearance — Foreign  Attachment. 

To  a  suit  commenced  by  writ  of  foreign  attachment  the  defendant  causeu  a 
general  appearance  to  be  entered,  and  pleaded  to  the  merits.  Held,  that  it  was 
too  late  at  the  trial  to  question  the  Jurisdiction  of  the  court  over  him. 
8.  Same — Sheriff's  Return. 

In  an  action  against  a  purchaser  at  sheriff's  sale  to  recover  upon  his  bid,  the 
sheriff's  return  is  only  prima  facie  evidence  against  the  defendant. 

4.  Same — Authority  of  Attorney. 

A  letter  of  attorney  constituting  one  an  attorney  to  collect  debts,  and  bring 
and  prosecute  suits  therefor,  and  to  appear  for  his  principal  in  and  defend  a  gainst 
all  actions  which  may  be  brought  affecting  in  anywise  his  property  and  rights, 
does  not  authorize  the  attorney  to  bid  for  his  principal  at  a  sheriff's  sale  of  real 
estate  against  which  the  principal  holds  a  mortgage. 

5.  Same— Estoppel — Principal  Denying  Attorney's  Authority. 

The  principal  is  not  estopped  from  contesting  tbe  authority  of  his  attorney 
to  make  such  bid  by  reason  of  an  unsuccessful  application  in  his  behalf  made 
by  tbe  attorney  to  the  court  from  which  the  execution  issued,  to  set  aside  the 
resale  of  the  property  which  the  sheriff  made,  upon  the  default  in  the  payment 
of  said  bid. 

In  pursuance  of  written  stipulation  this  case  was  tried  by  the  court 
without  the  intervention  of  a  jury.  The  following  facts  are,  there- 
fore, found  by  the  court : 

(1)  By  authority  and  direction  of  a  writ  of  venditioni  exponas.  No.  64,  July 
term,  1878,  issued  out  of  the  court  of  common  pleas  No.  2  of  Allegheny  county, 
Pennsylvania,  sur  judgment  No.  638,  November  term,  1874, which  J.  T.  Stock- 
dale,  trustee,  etc.,  had  obtained  in  said  court  against  Jake  Hill,  R.  H.  Fife, 
the  plaintiff  in  this  action,  who  was  the  then  sheriff  of  said  county,  did,  on 
Friday,  July  5,  1878,  expose  at  public  sale  a  tract  of  land  situate  in  Leet 
township,  in  said  county,  and  more  particularly  desoribed  in  the  writ,  and 
knocked  the  same  down  to  P.  B.  Bohlen,  the  defendant  in  this  action,  upon  a 
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bid  of  $7,500,  made  in  his  name  by  Archibald  Blakeley,  Esq.,  an  attorney  at 
law  of  said  court.  The  terms  of  the  sale  were  not  complied  with  in  this :  that 
the  purchase  money  was  not  paid,  in  whole  or  part,  conformably  to  the  con- 
ditions of  sale,  and  therefore,  pursuant  to  those  conditions,  at  a  regularly  ad- 
journed sheriff's  sale,  on  Saturday,  July  6,  1878,  the  sheriff  again  exposed 
said  land  at  public  sale,  and  sold  the  same  to  A.  0.  Patterson,  Esq.,  for  the 
sum  of  950. 

(2)  The  return  of  the  said  sheriff  to  the  judges  of  the  said  court  of  common 
pleas,  made  to  said  writ  of  venditioni  exponas  and  indorsed  thereon,  is  in  the 
words  and  figures  following,  to-wit: 

"Property  advertised  for  sale  for  the  first  Monday  of  July,  A.  D.  1878,  at 
10  o'clock  a.m.,  at  the  court-house,  city  of  Pittsburgh;  then  had  a  bid  for  the 
same,  to-wit,  the  sum  of  fifty  dollars;  then  adjourned  the  sale  of  the  same 
until  the  following  Friday  of  said  week,  July  5,  A.  D.  1878,  at  10  o'clock  a. 
m.,  in  the  court-house,  city  of  Pittsburgh,  and  then  and  there  sold  the  same 
to  P.  E.  Bohlen,  for  the  sum  of  seventy-five  hundred  dollars;  and  the  said 
purchaser  having  failed  to  comply  with  the  terms  of  sale  and  pay  the  purchase 
money,  or  any  part  thereof,  I  did  again,  on  Saturday,  July  6,  1878,  at  2 
o'clock  P.  M„  at  the  same  place,  expose  the  within  described  premises  to  sale, 
and  there  sold  the  same  to  A.  O.  Patterson,  Esq.,  for  the  sum  of  fifty  dollars, 
which  sum  I  have  applied  to  the  costs  on  this  writ. 


(3)  On  the  second  day  of  January,  A.  D.  1875,  the  said  P.  E.  Bohlen  exe- 
cuted and  delivered  to  the  said  Archibald  Blakeley  a  written  power  of  attor- 
ney, (which  said  Blakeley 'held  at  the  time  of  said  sheriff's  sale,)  of  which  the 
following  is  a  copy,  to-wit: 

"Know  all  men  by  these  presents,  that  x,  F.  R.  Bohlen,  do  hereby  consti- 
tute and  appoint  Archibald  Blakeley,  attornoy  at  law,  of  Pittsburgh,  Penn- 
sylvania, my  true  and  lawful  attorney,  for  me  and  in  my  name,  to  demand, 
receive,  and  receipt  for  any  and  all  moneys  coming  to  me  in  the  county  of 
Allegheny,  Pennsylvania,  and  to  commence  and  prosecute  in  my  name  all 
suits  and  actions  at  law  or  in  equity  necessary  in  his  opinion  for  the  col- 
lection of  the  same,  and  to  appear  for  me  and  defend  against  all  actions  at 
law  or  in  equity,  or  otherwise,  which  may  be  brought  in  said  county,  affecting 
my  property  and  rights  in  any  manner  whatever;  hereby  ratifying  and  con- 
firming all  that  my  said  attorney  has  heretofore  done  and  shall  hereafter  do 
for  me  in  the  premises. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  am.  seal  the  second  day 
of  January,  A.  D.  one  thousand  eight  hundred  and  seventy-five. 


"Sealed  and  delivered  in  the  presence  of 
"JosEPn  Monks." 

This  power  of  attorney  was  not  recorded. 

(4)  Said  P.  R.  Bohlen  held  a  mortgage  in  excess  of  $7,500  against  said 
land,  and  when  it  was  advertised  at  sheriff's  sale  Blakeley  found  standing 
against  Hill  an  unsatisfied  judgment  in  favor  of  one  Dillenbaugh,  which  was 
anterior  in  date  to  the  mortgage,  and  upon  which,  according  to  the  court  rec- 
ord, there  was  due  an  unpaid  balance  of  $50.  In  fact,  however,  this  balance 
had  been  paid  several  months  before,  to  Blakeley  himself,  who  had  receipted 
the  sheriff's  docket  therefor;  but  this  fact  had  escaped  hi*  recollection,  and 
he  bid  at  the  sheriff's  sale  under  the  belief  that  the  Dillenbaugh  judgment 
was  an  existing  lien  and  a  prior  incumbrance  to  the  Bohlen  mortgage,  and, 
corsequently,  that  the  sheriff's  sale  would  divest  the  lien  of  the  mortgage. 
Conceiving  it  to  be  his  duty  so  to  do,  he  bid  on  the  property  in  the  name  of 
Bohlen,  expecting  to  have  a  special  return  made  in  favor  of  Bohlen  as  a  lien- 


"So  answers 


R.  H.  Fife,  Sheriff. 


» 


"P.  R.  Bohlen.  [Seal.] 
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creditor  purchaser  under  the  act  of  April  20,  1846.  Bat  the  Dillenbaugh 
judgment  having  in  fact  been  paid  in  fail,  the  sheriff's  sale  did  not  discharge 
the  Bohlen  mortgage. 

(5)  On  the  morning  of  Saturday,  July  6, 1878,  Blakeley  procured  duly-au- 
thenticated certificates  of  liens  from  the  proper  records,  showing  the  Dillen- 
baugh judgment  to  be  unsatisfied,  and  that  Bohlen  was  entitled  to  a  special 
return  under  the  act  of  assembly,  and  presented  the  same  to  J.  C.  O'Donnell, 
a  clerk  in  the  sheriff's  office,  and  arranged  with  him  for  paying  the  costs  the 
first  of  the  succeeding  week,  and  having  a  special  return  prepared.  But 
later  on  the  same  morning,' and  before  the  second  sale  took  place,  Blakeley 
was  informed  that  A.  C.  Patterson,  Esq.,  the  attorney  having  control  of  the 
writ,  claimed  that  the  Dillenbaugh  judgment  was  paid,  and  the  sheriff,  also, 
then  notified  Blakeley  that  the  Bohlen  bid  must  be  paid,  or,  at  least,  10  per 
centum  of  it,  otherwise  the  property  would  be  resold  at  the  adjourned  sher- 
iff's sales,  at  2  o'clock  p.  m.  of  that  day,  (July  6, 1878.) 

(6)  On  July  20,  1878,  said  Blakeley  presented  to  the  court  of  common 
pleas  his  affidavit  setting  forth  the  sheriff's  sale  on  bis  bid  to  Bohlen ;  that 
Bohlen,  as  lien  creditor,  was  entitled  to  the  proceeds  of  sale,  and  a  special 
return;  and  that  affiant  had  furnished  the  sheriff's  deputy  with  certified  lists, 
of  liens,  showing  Bohlen's  right,  but  the  sheriff,  nevertheless,  had  refused 
to  accept  the  costs,  and  a  receipt,  and  had  put  up  the  property  a  second  time, 
and  sold  it  to  A.  C.  Patterson  for  850;  wherefore,  Blakeley,  as  attorney  for 
Bohlen,  moved  the  court  to  set  aside  the  sale  to  A.  G.  Patterson.  Thereupon 
the  court  granted  the  following  rule:  "And  now,  July  20, 1878,  the  forego- 
ing affidavit  and  motion  presented  in  open  court,  whereupon  the  court  grant 
a  rule  to  show  cause  why  this  sheriff's  sale  to  A.  C.  Patterson  should  not  be 
set  aside."  Subsequently,  to- wit,  on  January  29,  1881,  after  a  hearing,  the 
court  discharged  said  rule. 

(7)  Archibald  Blakeley  had  no  authority  to  make  the  aforesaid  bid  of  87,500 
for  P.  R.  Bohlen  at  the  sheriff's  sale  aforesaid,  unless  it  was  conferred  upon 
him  -by  the  power  of  attorney  hereinbefore  recited  and  set  forth  in  finding 
numbered  3,  and  he  made  said  bid  under  and  by  virtue  of  that  power  of  at- 
torney. 

(8)  The  plaintiff's  term  of  office,  as  sheriff  of  Allegheny  county,  expired 
the  first  Monday  of  January,  1879. 

(9)  The  use  plaintiffs  named  in  the  amended  narr.,  at  the  dates  of  the  afore- 
said sheriff's  sales,  were  judgment  lien  creditors  of  Jake  Hill  to  an  aggregate 
amount  in  excess  of  87,500;  and  they  still  so  remain. 

Magnus  PJlaum  and  J.  M.  Stoner,  for  plaintiff. 
A.  Blakeley,  for  defendant. 

Acheson,  J.  This  is  an  action  brought  by  B.  H.  Fife,  late  sheriff 
of  Allegheny  county,  against  P.  B.  Bohlen,  to  recover  the  difference 
between  the  sum  at  which  certain  real  estate  was  struck  down  to  the 
defendant  at  a  sheriff's  sale,  and  the  price  which  the  property  brought 
on  a  resale  made  in  consequence  of  his  alleged  default.  The  action 
was  pommenced  more  than  two  years  after  Fife's  official  term  as 
sheriff  expired,  and  this,  it  is  claimed,  is  an  obstacle  to  the  mainte- 
nance of  the  suit.  But  it  cannot  be  doubted  that  an  ex-sheriff  may 
sustain  such  action,  especially  in  a  case  like  the  present,  where  he 
sues  for  the  use  of  lien  creditors  of  the  defendant  in  the  execution 
under  which  he  made  the  sales  in  question.  Nor  is  there  any  Penn- 
sylvania statute  which  limits  the  bringing  of  such  action  to  two  years 
after  the  expiration  of  the  sheriff's  official  term.    Such  effect  is  not 
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io  be  imputed  to  the  aot  which  (it  is  supposed)  fixes  snoh  limitation 
to  suits  against  the  sheriff.  v 

The  defendant  is  a  citizen  of  the  state  of  Tennessee,  and  was  not 
within  tjie  Western  district  of  Pennsylvania  at  the  institution  of  the 
action,  which  was  commenced  by  writ  of  foreign  attachment;  but  the 
defendant  voluntarily  entered  a  general  appearanoe  and  pleaded  to 
the  merits,  and  therefore  it  was  too  late  for  him  at  the  trial  to  ques- 
tion the  jurisdiction  of  the  court  over  him.  Toland  v.  Sprague,  12 
Pet.  300. 

The  sheriff's  return,  while  prima  facie  evidence  in  this  action  against 
the  defendant,  is  not  conclusive  upon  him,  (Hy skill  v.  Givin,  7  Serg. 
&  R.  868;  1  Whart.  Ev.  §  838a;)  and  hence  we  are  at  liberty  to 
consider  the  facts  dehors  the  return  found  by  the  court.  The  defend- 
ant did  not  personally  bid;  but  Archibald  Blakeley,  Esq.,  assuming 
to  act  in  his  behalf,  made  the  bid  in  the  defendant's  name,  upon 
which  the  sheriff  knocked  down  the  property  to  him.  In  so  doing, 
Mr.  Blakeley  aoted  under  a  serious  misapprehension.  Forgetting  that 
a  judgment  of  a  date  anterior  to  a  mortgage  the  defendant  held 
against  the  property,  although  unsatisfied  of  record,  had  in  fact  been 
paid  to  Mr.  Blakeley  himself,  he  made  the  bid,  supposing  that  the 
sale  would  divest  the  mortgage.  But  that  judgment  being  satisfied 
in  fact,  and  the  sale  being  on  a  lien  junior  to  the  mortgage,  the  pur- 
chaser took  subject  to  the  mortgage.  Hence,  while  Mr.  Blakeley's 
1  bid  was  $ 7,500,  that  made  by  Mr.  Patterson,  the  purchaser  at  the 
resale,  was  $50  only. 

Now,  whether  or  not  the  mistake  of  fact,  under  which  the  bid  here 
was  made,  would  of  itself  be  an  available  defense  to  this  action,  it  is 
not  necessary  to  determine ;  for,  as  it  seems  to  me,  there  lies  back  of 
that  mistake  a  complete  defense  in  Mr.  Blakeley's  want  of  authority 
to  bid  at  all  for  the  defendant.  His  only  warrant  was  the  letter  of 
attorney  under  which  he  assumed  to  act.  By  that  instrument  he 
was  constituted  the  defendant's  attorney  to  collect  debts,  and  com- 
mence and  prosecute  suits  therefor,  and  to  appear  for  the  defendant 
in,  and  defend  against,  all  actions  at  law  or  in  equity,  or  otherwise, 
which  might  be  brought  affecting  in  anywise  his  property  and  rights. 
Surely,  the  purchase  of  real  estate  was  not  within  the  scope  of  these 
designated  powers.  Besides,  in  this  particular  transaction,  Mr.  Blake- 
ley was  neither  prosecuting  nor  defending  any  action  in  behalf  of  this 
defendant.  Bohlen  was  a  stranger  to  the  execution  in  the  hands  of 
the  sheriff,  and  the  sheriff's  sale  did  not  in  any  manner  concern  him, 
or  affect  his  rights  as  mortgagee.  But  had  the  effect  of  the  sheriff's 
sale  been  to  divest  the  lien  of  the  mortgage,  and  turn  the  defendant  • 
over  to  the  proceeds  of  sale,  still  Mr.  Blakeley  would  have  lacked  au- 
thority to  bind  him  by  bidding  in  his  name  on  the  property.  The 
powers  conferred  upon  Mr.  Btakeley  were  not  those  of  a  general  agent, 
but,  at  the  most,  were  such  only  as  ordinarily  appertain  to  the  rela- 
tionship of  attorney  and  client.    Now,  while  an  attorney  at  law  has 
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large  discretionary  powers  in  the  conducting  of  a  suit,  beyond  this 
his  agency  is  very  much  restricted,  and  he  cannot  substitute  land  for 
money.  Holker  v.  Parker,  7  Cranch,  436;  Gable  v.  Haiti,  1  Pen.  & 
W.  (Pa.)  264;  Stackhouse  v.  O'Hara,  14  Pa.  St.  88;  Mackey's  Heirs 
v.  Adair,  99  Pa.  St.  143;  Isaacs  v.  Zugsmith,  108  Pa.  St.  77. 

Is  the  defendant  estopped  from  defending  here  by  reason  of  the 
proceedings  in  respect  to  these  sheriff's  sales  which  Mr.  Blakeley  in- 
stituted and  conducted  in  the  court  of  common  pleas?  Upon  the 
erroneous  assumption  that  he  had  authority  to  bid  for  Bohlen,  and, 
it  would  seem,  still  possessed  with  the  idea  that  the  Bohlen  mortgage 
had  been  divested  by  the  sheriff's  sale,  and  hence  that  Bohlen  was  en- 
titled to  a  special  return  as  a  lien-creditor  purchaser,  Mr.  Blakeley, 
upon  his  own  affidavit,  obtained  a  rule  in  the  court  of  common  pleas 
to  show  cause  why  the  second  sale  should  not  be  set  aside.  That  rale 
the  court,  after  a  hearing,  discharged.  How  does  any  estoppel  hence 
arise  ?  It  is  said  in  Aspden  v.  Nixon,  4  How.  467,  that  the  essential 
conditions  of  an  estoppel  from  a  res  judicata  are  that  the  judgment 
or  decree  relied  on  must  have  been  made  by  a  court  of  competent  ju- 
risdiction, upon  the  same  subject-matter,  between  the  same  parties, 
for  the  same  purpose.  It  must  appear  on  the  face  of  the  record,  or 
be  shown  by  extrinsic  evidence,  that  the  precise  question  was  raised 
and  determined  in  the  former  suit.    Russell  v.  Place,  94  U.  S.  606. 

Now,  this  latter  condition  is  not  fulfilled  here,  even  if  it  be  con- 
ceded that  the  other  elements  of  an  estoppel  exist.  The  question  of 
the  defendant's  liability  upon  the  bid  made  in  his  name  by  Mr.  Blake- 
ley was  not  before  the  court.  The  application  was  not  to  set  aside 
the  first  sale,  or  to  relieve  the  bidder  at  that  sale,  but  it  was  to  set 
aside  the  sale  to  Mr.  Patterson.  In  refusing  the  application,  the  court 
merely  held  that  the  second  sale  was  regular,  and  that  no  good  reason 
appeared  for  disturbing  it.  Beyond  this  there  was  nothing  decided. 
And  when  the  rule  to  show  cause  was  discharged,  the  case  stood  pre- 
cisely as  it  did  before  the  rule  was  granted. 

Upon  the  facts  found,  I  am  of  the  opinion  that  the  plaintiff  is  not 
entitled  to  recover;  and,  accordingly,  the  court  finds  in  favor  of  the 
defendant.  Let  judgment  be  entered,  upon  the  finding  of  the  court, 
in  favor  of  the  defendant,  with  costs. 
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Davis  v.  Memphis  City  Ry.  Co. 


[Circuit  Court,  W.  D.  Tennesnce.    February  6,  1885.) 


I.  Corporations— Liability  of  Officer  or  Director— Fraudulent  Salaries. 
If  an  officer  holding  or  controlling  a  majority  of  the  stock  should  pack  a  di- 
rectory with  his  special  friends,  and  ihey  desert  the  interest  of  the  company  by 
granting  an  excessive  salary  to  him,  their  action  is  fraudulent,  and  he  cannot 
recover  the  salary  in  a  suit  at  law.  Mere  error  of  judgment,  however,  by  the 
directory,  acting  honestly  in  fixing  a  larger  sum  than  prudence  would  justify, 
does  not  constitute  a  valid  defense. 

8.  Same  Subject — Maladministration — Counsel  Fees — Damages — Wrongful 
Expenditure  of  Corporate  Funds. 

Where  a  corporation,  in  a  suit  by  its  president  for  his  salary,  pleaded,  by  way 
of  set-off,  the  wrongful  expenditure  of  its  funds  for  counsel  fees,  held,  that  al- 
though it  was  his  duty  to  consult  the  directory  before  incurring  the  expense,  if 
he  acted  for  the  interest  of  the  company  in  good  faith,  and  did  only  what  the 
directory  might  reasonably,  and  should  properly,  have  done  for  the  benefit  of 
the  company,  he  is  not  liable  in  damages  by  way  of  set-off,  or  otherwise. 

3.  Same  Subject  — Additional  Counsel —Personal  Suit — Ratdjication  bv 

Directory. 

Nor  is  he  liable,  although  the  corporation  had  a  regular  attorney,  for  the  em* 
ployment  of  additional  counsel  in  a  suit  against  him  and  the  other  directors, 
personally,  for  maladministration,  if  the  suit  involved  also  the  interest  of  the 
corporation,  and  the  expenditure  was  reasonable  and  beneficial  to  the  company, 
particularly  whore  the  directors  knew  of  the  employment,  and  made  no  ob- 
jection. 

4.  Same  Subject— Stockholders— Factional  Strife— Change  of  Management 

— Supervision  op  Courts. 

Where  a  factional  strife  among  the  stockholders  is  ended  by  a  compromise, 
and  the  majority  changes,  a  court  will  not,  on  a  suit  by  the  president  for  his 
salary,  undertake  to  review  the  merits  of  that  litigation  and  apply  it  as  a  test 
to  the  conduct  of  the  president  whether  his  alliance  of  the  company  with  the 
one  faction  or  the  other  was  for  its  best  interest  or  not.  That  matter  is  within 
the  reasonable  and  honest  discretion  of  the  directory,  and  the  courts  will  not 
supervise  it  by  such  a  proceeding, 
fi.  Same  Subject— Sickness  of  Ofptcer. 

The  fact  that  an  officer  is  absent  on  account  of  sickness  is  not  a  defense 
against  his  claim  for  salary,  if  ho  procures  the  proper  discharge  of  his  duties 
by  another  officer  authorized  to  act  in  his  absence,  and  there  be  no  injury  to 
the  company  by  reason  of  the  absence. 
6.  New  Trial— Weight  of  Evidence. 

While  a  court  will  protect  the  parties  against  improper  verdicts,  it  will  not 
impair  the  right  of  trial  by  jury  under  the  disguise  of  determining  whether  the 
verdict  is  against  the  weight  of  the  evidence. 


Motion  for  New  Trial. 

The  suit  was  for  $1,650,  balance  due  Davis  for  his  salary  at  the 
time  he  resigned  from  the  company  and  turned  the  management  over 
to  the  new  parties  who  purchased  his  interest.  The  defense  was  that 
Davis  had  fraudulently  procured  the  directors  to  fix  his  salary  at  an 
excessive  sum,  and  that  he  had  paid  large  sums  of  money,  amounting 
to  over  $2,000,  to  Humes  &  Poston,  as  attorneys  in  the  chancery  case 
of  Bills  v.  Davis,  and  the  other  directors,  for  a  maladministration  of 
the  affairs  of  the  company;  the  contention  being  that  it  was  a  suit 
against  Davis,  Barrett,  and  others,  individually,  in  which  the  com- 
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pany  had  no  interest.  There  were  also  other  sums  claimed  as  a  set- 
off for  fees  paid  these  attorneys,  of  which  the  jury  allowed,  as  set-off, 
a  part  paid  in  a  litigation  to  defeat  the  forfeiture  of  the  Citizens' 
Bailroad  Company,  a  rival  corporation. 

The  evidence  was  that  Davis  owned  a  very  large  majority  of  the 
stock,  and  all  the  other  directors  were  small  holders  of  stock  par- 
chased  of  him  to  qualify  them  as  directors.  He  had  been  also  presi- 
dent of  a  bank,  during  which  time  the  vice-president  of  the  railway 
company  had  received  a  salary,  and  there  was  also  a  purchasing  agent, 
but,  when  the  plaintiff  retired  from  the  bank,  the  salary  of  the  railway 
presidency  was  increased,  and  the  duties  of  purchasing  agent  added 
to  the  presidency;  but  the  vice-president's  salary  was  reduced,  and 
by  the  changes  there  was  a  reduction  of  the  aggregate  salaries  to  a 
considerable  amount,  notwithstanding  the  large  increase  in  that  of  the 
president.  Proof  was  offered  to  show  that,  notwithstanding  the  reduc- 
tion, the  salary  was  excessive;  that  it  was  established  to  furnish  Davis 
with  an  income;  that  he  discharged  the  duties  inefficiently  and  neg- 
ligently, and  managed  the  affairs  of  the  company  badly.  He  met  this 
by  proof  offered  to  show  to  the  contrary  of  all  this. 

The  chancery  suit  of  Bills  was  one  by  a  stockholder,  to  hold  the  di- 
rectors personally  liable  for  maladministration,  and  resulted  in  a  re- 
port of  the  master  charging  them  each  with  a  very  large,  personal  lia- 
bility. The  chancellor  rendered  an  opinion,  also  holding  them  to  a 
large  liability,  but  no  decree  was  entered,  because  Davis  had  bought 
out  the  plaintiff  in  that  suit,  and  one  of  the  directors,  who  had  con- 
tinued the  litigation  against  the  others  on  a  cross-bill,  being  also 
charged  by  the  chancellor  with  a  large  personal  liability,  compromised 
with  Davis  after  the  opinion  was  filed;  and  the  matter  was  arranged 
by  all  the  stockholders  joining  in  the  compromise.  Subsequently, 
Davis  sold  out  part  of  his  interest,  gave  up  the  control,  and  ultimately 
left  the  company  altogether.  In  the  Bills  suit  the  directory  were  en- 
joined from  issuing  $200,000  of  the  bonds  of  the  company  provided 
to  pay  its  floating  debt  and  to  make  improvements,  and  a  receiver  was 
demanded.  The  receiver  was  refused,  and  the  injunction  modified  to 
allow  the  directory  to  issue  one-half  the  bonds,  the  other  being  enjoined. 
There  was  no  office  of  attorney,  but  the  directors  each  year,  by  reso- 
lution, elected  or  employed  a  regular  attorney  for  the  company,  and 
one  was  so  employed  at  the  time  of  the  expenditures  for  additional 
counsel. 

The  court,  (Hammond,  J.,)  among  other  things,  charged  the  jury  as 
follows : 

"Undoubtedly  the  defendant  company  had  a  right  to  demand  that  the  di- 
rectors should  fix  the  salary  with  sole  reference  to  the  interest  of  the  com- 
pany, and  without  any  reference  to  the  selfish  interests  of  the  incumbent. 
His  private  interests  were  entitled  to  no  consideration  at  his  hands  in  acting 
in  his  capacity  as  a  director,  and  to  none  at  the  hands  of  the  other  directors. 
His  interest  required,  of  course,  that  he  should  receive  as  much  as  the  com- 
pany would  pay,  and  its  interest  demanded  that  the  president  should  be  paid 
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as  little  as  was  consistent  with  the  benefit  of  securing  the  services  of  a  first- 
class  and  efficient  man.  This  the  directors  had  a  right  to  Becure,  and  to  pay 
for  such  services  a  fair  and  reasonable  compensation.  Nor  can  they  be  held 
guilty  of  a  fraud  because  of  a  mere  error  of  judgment  on  their  part.  If,  acting 
honestly  and  in  good  faith  to  secure  what  they  believed  to  be  the  best  inter- 
est of  the  company,  they  fixed  the  salary  at  too  high  a  figure,  as  now  appears 
from  the  proof, — if  it  does  so  appear  to  you, — it  is  none  the  less  binding  on  the 
company,  for  that  would  be  a  mere  error  of  judgment,  and  you  should  answer 
the  first  question  put  to  you  in  the  negative.  But  if  you  believe  from  the 
'  proof  that  the  plaintiff,  Davis,  being  the  controlling  stockholder,  with  abso- 
lute power  to  elect  the  board  by  a  vote  of  his  stock,  packed  the  directory  with 
his  especial  friends,  who  were  ready  and  willing  to  do  his  bidding,  and  that 
he  and  they  deserted  the  interest  of  the  company,  and,  for  his  selfish  benefit, 
fixed  a  salary  that  was  beyond  the  sum  it  should  have  been,  that  action  was 
fraudulent,  and  you  should  answer  the  first  question  submitted  to  you  in  the 
alfirmative." 

On  the  set-off  the  court  charged  the  jury  that  the  president  had 
the  right  to  employ  additional  counsel  to  represent  the  company  in 
any  litigation  in  which  it  was  interested,  although  it  had  regular  at- 
torneys, provided  the  employment  was  an  honest  exercise  of  reason- 
able judgment,  and  not  a  mere  pretext  to  give  fees  to  his  friends  or 
to  pay  his  own  counsel  out  of  the  money  of  the  company;  the  general 
principle  being  that,  in  all  he  or  the  directors  do,  the  sole  interest  of 
the  company  should  be  the  guide,  and  that  they  shall  not  use  the 
funds  of  the  company  for  their  own  benefit,  even  though  they  may 
own  or  control  the  great  majority  of  the  stock.  The  proof  was  that 
Davis  was  absent,  sick,  for  about  two  months  of  the  time  sued  for,  but 
the  vice-president  agreed  to  and  did  act  for  him,  and  no  injury  to  the 
company  was  shown.  The  court  charged  the  jury  on  this  point  that, 
in  the  absence  of  any  injury  from  the  absence,  it  was,  under  the  cir- 
cumstances, immaterial;  that  it  would  be  a  harsh  rule  to  deprive  an 
officer  of  a  corporation  of  salary  during  sickness,  if  he  guarded  against 
injury/by  securing  the  services  of  the  very  officer  elected  to  act  in  his 
absence. 

The  jury,  under  the  instructions  of  the  court,  returned  a  special 
verdict,  on  issues  agreed  upon  by  the  counsel,  as  follows : 

(1)  "Was  the  action  of  the  board  of  directors,  in  fixing  the  salary  of  the 
plaintiff  as  president  of  the  defendant  corporation  at  83,600  per  annum,  done 
fraudulently?"    Answer  of  jury.  No. 

(2)  "Without  reference  to  the  contract,  what  were  the  services  of  the  plain- 
tiff worth  to  the  defendant  during  the  time  here  sued  for?"  Answer  of  the 
jury.  $1,650. 

(3)  "Did  the  plaintiff  perform  the  duties  of  president  and  purchasing  agent 
of  the  defendant  during  the  time  for  which  he  has  here  sued?"  Answer  of 
the  jury.  Yes. 

(4)  "How  much  of  the  defendant's  money,  if  any,  did  the  plaintiff  cause  to 
be  paid  to  Humes  &  Poston,  W.  Y.  C.  Humes,  and  to  W.  Y.  C.  Humes  &  L. 
W.  Humes  for  his  own  benefit,  and  here  you  will  set  out  specifically  each  sum 
you  may  find  to  have  been  so  paid?"  Answer  of  the  jury.  Citizens'  Kailroad, 
8250;  to  Humes  for  Turner,  $35;  total,  $285. 

(5)  "Should  either  party  be  allowed  interest  upon  such  sum  as  may  be  due 
from  one  to  the  other?"    Answer  of  the  jury.  No. 
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On  ibis  special  verdict  the  judgment  for  the  plaintiff  would  be 
$1,365,  the  issues  all  being  found  in  his  favor,  except  the  set-off  al- 
lowed by  the  jury  to  the  extent  of  $285. 

George  Gillham,  {John  D.  Martin  with  him,)  for  plaintiff. 

Taylor  <&  Carroll,  for  defendant. 

Hammond,  J.  The  only  ground  for  a  new  trial,  which  is  pressed 
with  serious  confidence  by  the  counsel  for  the  defendant,  is  the  error 
assigned  in  charging  the  jury  that  the  president  of  the  company  had 
authority  to  employ  additional  counsel  in  the  litigation  against  the 
company,  especially  in  the  Bills  case.  It  is  frankly  conceded,  as  it 
must  be,  that,  as  between  the  attorneys  employed  and  the  company, 
the  president  might  bind  the  corporation  to  the  employment  without 
any  contract  under  seal,  or  other  formal  action,  by  the  directory. 
Bank  of  Columbia  v.  Patterson,  7  Cranch,  299;  Osborn  v.  Bank,  9 
Wheat.  738;  Alexandria  Canal  Co.  v.  Swann,  5  How.  83,  89;  Weeks, 
Attys.  333,  §  190;  Boone,  Corp.  §  144;  Memphis  v.  Adams,  9  Heisk. 
518. 

But  it  is  insisted  that,  as  between  the  president  himself  and  the  com- 
pany, in  a  suit  for  damages,  or  where  his  wrongful  use  of  the  money 
of  the  corporation  is  challenged,  as  by  this  plea  of  set-off,  the  rule  of 
decision  is  different,  and  that  his  action  must  be  measured  alone  by 
his  powers  under  the  charter  and  by-laws.  It  is  argued  that  the 
charter  and  by-laws  of  the  company  provide  a  directory  to  manage 
its  affairs,  and  an  executive  committee ;  that  there  were  monthly  meet- 
ings, and  power  in  him,  as  president,  to  call  special  meetings  when 
occasion  required.  Unquestionably,  the  plaintiff  should  have  taken 
the  course  indicated  by  this  argument,  particularly  under  the  circum- 
stances of  that  Bills  case,  and  it  is  never  safe  for  a  president  or  other 
officer  of  a  corporation  to  assume  the  responsibility  that  he  did,  ex- 
cept  in  an  emergency — which  did  not  exist  in  this  case — that  ren- 
ders it  unwise  to  delay  action  until  the  corporate  management  can 
be  consulted  and  its  judgment  invoked.  He  makes  himself  liable  for 
damages  if  he  does  so  act  without  corporate  authority.  Stokes  v.  New 
Jersey  Pottery  Co.  46  N.  J.  Law;  8.  C.  24  Amer.  Law  Reg.  75.  He 
is  not,  however,  liable,  unless  his  action  results  in  injury  to  the  com- 
pany ;  and  the  courts  do  not  proceed  upon  any  theory  of  punishment 
for  not  consulting  the  corporate  management.  When  the  question 
arises,  either  in  an  action  for  damages  or  by  plea  of  set-off,  the  law  will 
not  mulct  the  president  in  damages  or  withhold  what  he  has  justly 
earned,  simply  because  he  has  not  pursued  the  charter  and  by-laws. 
If  he  did  only  what  the  directory  might  and  should  properly  do,  and 
his  action  has  resulted  beneficially  and  not  injuriously,  why  should 
he  be  liable  for  damages  ?  At  most,  the  damage  could  be  only  nom- 
inal to  vindicate  the  law,  a.nd  certainly  he  should  not  be  made  to  pay 
where  there  was  no  injury  to  the  company.  Now,  this  iB  precisely 
the  question  the  court  submitted  to  the  jury,  and  it  approves  their 
verdict.    They  were  told  distinctly  that,  if  Davis  was  using  the  money 
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for  the  fraudulent  purpose  of  paying  his  own  counsel,  in  a  litigation 
in  which  the  company  had  no  interest,  or  if  it  was  an  unwise,  waste- 
ful, and  unreasonable  use  of  the  money,  the  defendant's  set-off  should 
be  allowed.  It  was  a  question  alone  for  the  jury,  and  their  decision 
should  be  final. 

On  a  motion  for  a  new  trial,  the  court  cannot  set  aside  the  verdict 
of  a  jury  because  it  does  not  like  it,  or  would  have  found  the  facts 
differently.  It  will  protect  the  parties  against  misconduct  or  preju- 
dice on  the  part  of  the  jury,  but  will  not  usurp  its  function,  under 
the  disguise  of  determining  whether  the  verdict  is  against  the  weight 
of  the  testimony.  Kirkpatrick  v.  Adams,  20  Fbd.  Rep.  287.  But  the 
court  is  satisfied  with  this  verdict,  and  does  not  think  it  contrary  to 
the  evidence.  There  was  a  factional  strife  between  the  minority  and 
majority  stockholders.  The  minority  sued  the  directory  for  damages 
for  maladministration.  One  of  the  directors,  Barrett,  joined  with  the 
plaintiffs  in  that  case  against  his  co-directors.  The  Davis  faction 
represented  the  majority;  the  Barrett  faction,  the  minority.  Davis 
bought  the  Bills'  stock,  and  Barrett  continued  the  litigation  with  a 
cross-bill.  The  learned  chancellor  decreed  against  the  directors,  in- 
cluding Barrett  himself,  for  large  personal  liabilities,  and  thereupon 
the  parties,  as  they  had  a  right  to  do,  representing  the  whole  body  of 
the  stockholders,  compromised  that  litigation  without  entering  a  de- 
cree. It  may  be  very  doubtful,  since  the  parties  to^hat  suit  repre^ 
sented  the  entire  stock  of  the  company,  whether  it  is  precisely  correct 
to  say  that  the  company — that  entity  we  call  the  corporation — had 
any  further  or  separate  interests  in  the  controversy.  Perhaps  it  did 
in  the  interest  of  creditors;  but,  at  all  events,  in  such  a  struggle  it 
would  have  been  wiser  if  the  directory  had  employed  counsel  to  rep- 
resent the  company  who  were  wholly  independent  of  either  faction. 
Still,  while  this  was  not  done,  and  both  the  regular  and  associate 
counsel  seem  to  have  also  represented  the  Davis  faction  in  the  litiga- 
tion, the  court  cannot  see  that,  on  the  proof,  this  resulted  in  any  injury 
to  the  creditors,  the  only  outside  parties  to  the  contest,  or  to  the  cor- 
poration itself;  and,  doubtless,  the  jury  took  the  same  view  of  it. 
The  argument  that  it  did  so  result  in  its  ultimate  analysis  comes  to 
this :  that  the  best  interest  of  the  company  laid  in  the  direction  of 
an  alliance  with  the  Barrett  faction,  and  not  the  Davis  faction,  and 
that  it  is  by  this  test  we  must  determine  whether  ttie  money  paid  to 
Humes  &  Poston  was  paid  in  the  interest  of  the  company;  and  this 
is  the  contention  actually  made  before  the  jury  and  on  this  motion 
for  a  new  trial. 

There  are  several  answers  to  this :  First.  While  it  is  true  the  chief 
object  of  that  litigation  was  to  hold  the  directors  to  a  personal  lia- 
bility, it  was  not  alone  against  Davis  that  this  remedy  was  sought, 
but  as  much  against  Barrett  himself.  And,  in  fact,  the  chancellor's 
oninion  held  him  to  a  large  liability,  and  but  for  the  compromise  he 
would  have  had  it.  to  pay  the  same  as  the  rest.    An  alliance  with 
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him,  therefore,  was  subject  to  the  same  objection  as  the  other :  thai 
the  company  was  acting  as  the  partisan  of  a  particular  btockholder. 
Secondly.  Davis  and  his  friends  owned  a  majority  of  the  stock,  and 
were  in  possession  of  the  control,  rightfully  so.  It  belonged  to  the 
directory,  acting  by  its  own  majority  and  under  its  responsibility,  in 
this  matter  as  in  others,  to  determine  where  the  best  interest  of  the 
company  lay,  and  to  shape  its  corporate  part  in  the  litigation  accord- 
ingly. This  discretion  belonged  to  it  under  the  charter,  and  the  courts 
cannot  control  it  or  supervise  it.  3  Pom.  Eq.  §§  1088-1097,  and 
notes.  Surely,  not  in  this  suit  and  on  the  issues  we  have  here  could 
we  be  required  to  exercise  that  function  if  it  exists  anywhere.  Lastly + 
We  have  nothing  to  do  with  the  test  suggested.  We  cannot  be  re- 
quired to  overhaul  the  record  in  that  acrimonious  and  immense  liti- 
gation, so  important  in  its  character  to  all  concerned)  tc  determine 
whether  the  corporate  action  should  have  allied  the  corporation  with 
the  one  faction  or  the  other.  Naturally,  that  alliance  would  go  to  the 
majority  rather  than  the  minority ;  and,  now  that  the  control  has 
changed,  we  cannot  go  back  and  undertake  to  determine  whether  it 
should  not  have  been  made  with  the  rival  faction  in  the  interest  of 
the  entire  company.  If  so,  the  entire  company  mast  suffer  for  the 
error  in  judgment  of  the  directory.  It  is  useless  to  argue  now  that 
the  minority  were  right  in  the  litigation  and  the  majority  wrong.  It 
■has  been  ended,  and  the  parties  have  compromised  it.  It  may  have 
been  better,  as  is  now  argued,  to  have  had  a  receiver,  as  the  minority 
wanted,  and  to  have  sustained  the  injunction  against  the  directory,  aa 
the  minority  wished  it,  but  the  able  chancellor  did  not  think  so,  and, 
if  we  were  willing  to  review  his  action,  we  have  not  the  power,  under 
the  circumstances,  to  do  it.  The  creditors  are  the  only  parties  who 
would  have  a  right  to  complain,  and  now  that  the  stockholders  inter 
sese  have  compromised  that  litigation,  they,  being  able  to  take  care 
of  themselves,  are  not  here  making  complaint,  if  indeed  they  could 
make  it  anywhere. 

It  has  constantly  suggested  itself  to  the  court,  since  this  question  was 
first  agitated  in  the  case,  that  the  last  consideration  was.  an  end  of 
this  branch  of  the  defense,  and  that  the  compromise  between  the- 
stock-holders,  after  Chancellor  Morgan's  opinion,  closed  all  questions 
arising  out  of  the  controversy,  and  that  the  company's  liability  to 
pay  its  share  of  the  attorney's  fees  could  be  no  longer  mooted;  yet 
the  court  submitted  the  question  to  the  jury  as  if  that  compromise 
had  never  been  made,  in  deference  to  the  very  cogent  reasoning  of  the 
defendant's  counsel  that  Davis'  whole  conduct  about  this  business 
was  open  to  investigation  in  this  suit  for  his  salary.  But  the  only 
proper  question  was  that  submitted  to  the  jury;  and,  inasmuch  as  it 
abundantly  appeared  from  the  proof  that  the  minority  had  not  con- 
fined themselves,  in  their  litigation,  to  seeking  a  personal  liability  from 
the  directors  for  maladministration,  but  had  gone  further  and  involved 
the  company  itself,  by  enjoining  the  management  from  issuing  bonds 
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to  pay  its  debts,  and  for  other  purposes  of  corporate  enterprise,  and. 
by  applying  for  a  receiver  to  oast  that  management  entirely,  there 
•could  be  no  doubt  of  the  company's  liability  to  pay  the  lawyers  for 
preventing  those  things,  useful  though  we  may  now  think  them  to 
have  been  if  we  think  with  the  then  minority,  or  disastrous  as  they 
would  have  been  if  we  think  with  the  then  majority. 

It  was  their  own  fault  thus  to  involve  the  company  in  the  litigation, 
and  the  minority  cannot  complain  at  the  payment  of  the  fees.  True, 
the  company  was  a  necessary  party  in  any  view,  but  would  have  been 
only  nominally  a  party  if  the  litigation  had  been  confined  to  its  per- 
sonal features  against  the  directors,  and  in  that  event,  of  course, 
Davis  would  not  have  been  authorized  to  pay  counsel  fees  on  its  ac- 
count. But  it  was  not, so  confined,  and  the  jury  decided  correctly. 
A  question  has  been  made  that  the  company  already  had  counsel  in 
its  regular  employment;  but  that  was  also  submitted  to  the  jury, 
whether  under  the  circumstances  of  the  magnitude  of  the  case  and 
its  charaoter,  it  was  reasonable  to  associate  counsel  with  the  regular 
attorneys.  The  jury  approved  it,  and  so  does  the  court.  Again,  the 
whole  body  of  directors  were  defendants,  and  must  have  known  of  this 
•employment  of  additional  counsel,  and  who  were  representing  the 
company.  A  few  weeks  after  the  suit  was  brought,  there  were  some 
changes  in  the  directory,  and  two  of  the  new  directors  testified  they 
knew  of  the  employment  of  Humes  &  Poston, — one  that  he  advised  it, 
and  the  other  that  he  approved  it.  This  was  acquiescence  and  rati- 
fication, and  now,  the  fact  that  there  has  been  an  entire  change  in  the 
control  of  the  company  does  not  confer  the  right  to  revoke  that  cor- 
porate action  by  disapproval  and  refusal  to  pay  the  compensation  of 
the  counsel. 

The  motion  for  a  new  trial  must  be  overruled,  and  a  judgment  en- 
tered on  the  special  verdict  for  the  plaintiff.    So  ordered. 


Negotiable  Instruments— Piiomissory  Notes— Irregular  Indorsements. 

A  blank  indorsement,  by  a  stranger  to  the  note,  made  before  delivery  to 
the  payee,  to  secure  to  him  a  pre-existing  debt  of  the  maker,  and  extend  the 
time  of  payment,  binds  the  indorser  as  a  joint  maker  under  the  rule  of  the  su- 
preme court  of  the  United  States,  and  as  a  guarantor  under  the  rule  in  Ten- 
nessee and  Texas,  where  the  parties  respectively  resided.  The  perploxities  of 
the  law  on  this  subject  considered,  and  the  opinion  expressed  that  the  con- 
fusion would  have  been  avoided  by  adherence  to  the  common  and  commercial 
law  of  England,  by  which  the  indorser  would  be  held  liable  as  between  him 
and  one  subsequently  taking  the  note  from  the  payee,  but  as  between  the  orig- 
inal parties,  only  as  a  guarautor,  which  latter  liability  would  fail  because  of 
the  statute  of  frauds. 


Miller  and  others  v.  Kidgely. 


(Circuit  Court,  W.  D.  Tenneaue.   February  6,  1885.) 
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This  case  is  submitted  without  a  jury,  under  the  statute.  The 
criticisms  of  some  of  the  proof  by  counsel  of  both  parties  is  plausi- 
ble enough,  but  it  is  unnecessary  to  consider  the  evidence  with  any 
detail  in  reference  to  that  criticism.  Probably  each  party  has  stated 
hie  testimony,  as  is  usual  with  interested  witnesses,  in  the  most  fa- 
vorable light  possible  for  his  side.  But,  after  all,  there  is  no  conflict 
of  evidence  in  the  testimony  of  the  parties  themselves,  though  there  is 
a  very  radical  conflict  of  theory,  whioh  at  last  is  only  the  trouble- 
some one  of  law  that  always  arises  in  cases  like  this,  be  the  facts 
what  they  may.  Neither  Miller  nor  Ridgely  testifies  to  any  fact 
within  the  knowledge  of  the  other,  for  they  were  separated  many  hun- 
dreds of  miles,  and  the  transaction  between  them  was  a  very  simple 
one,  had  through  an  interested  intermediary  whose  testimony  was 
impeached,  not  by  direct  proof  of  untruthful  character,  but  by  evi- 
dence to  contradict  his  statements  of  the  facts,  and  was  supported  by 
evidence  of  his  good  character,  taken  subject  to  exception.  What- 
ever may  be  the  rule  elsewhere,  I  am  inclined  to  think  that  in  Ten- 
nessee the  evidence  is  admissible.  Richmond  v.  Richmond,  10  Yerg. 
343 ;  Stevens,  Dig.  "Evidence,"  189,  and  notes.  But  it  is  immaterial 
here,  for  reasons  that  will  presently  appear,  to  decide  this  point. 

The  testimony  of  this  witness  corroborates  that  of  the  defendant, 
and,  if  he  tells  the  truth,  the  plaintiff's  statement  of  the  facts  is  con- 
tradicted. But  the  plaintiff  and  defendant  can  be  perfectly  reconciled 
in  their  respective  statements  on  the  theory  that  this  doubtful  witness 
has  deceived  them  both,  which  I  believe  to  be  the  fact.  This  accounts 
for  the  peculiarities  of  the  case,  and  in  no  other  way  can  the  convic- 
tion be  escaped  that  either  the  plaintiff  has  sworn  f  alsely,  or  both  the 
defendant  and  this  witness  have  done  so. 

The  defendant  is  known  to  the  court,  trying  this  case  without  a 
jury,  as  he  would  be  to  any  jury  of  this  county,  and  possibly  of  the 
district,  as  a  man  of  such  character  that  he  is  not  likely  to  swear 
falsely,  and  the  court  assumes  that  the  plaintiff  is  of  the  same  stand- 
ing where  he  lives.  His  statement,  so  far  as  it  relates  to  the  inten- 
tion he  had  that  the  defendant  should  pay  this  note  at  maturity,  if 
not  then  paid  by  Bond,  is  consistent  with  the  ordinary  course  of  bus- 
iness in  such  transactions  as  this,  and  with  his  actions  in  relation  to 
the  note.  Long  before  it  became  due,  he  wrote  to  the  defendant,  ask- 
ing him  to  pay  it  at  a  discount ;  and  he  sent  it  forward  for  collection 
of  the  defendant,  at  maturity,  having  been  informed  by  letter  from 
Bond  that  he  could  not  himself  pay  it.  It  is  true  that  a  thoroughly 
dishonest  man,  under  the  obligations  of  a  contract  such  as  Bidgely 
intended  to  make  and  supposed  he  was  undertaking,  might  take  ad- 
vantage of  the  fact  that  the  contract  was  not  in  writing,  and  of  the 
implications  of  law  in  favor  of  blank  indorsements,  and  act  as  the 
plaintiff  did,  notwithstanding  the  true  nature  of  the  contract ;  and  if 
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Bond  tells  the  truth,  this  is  what  the  plaintiff  has  done,  and  there 
are  some  slight  circumstances  tending  to  corroborate  this  view,  if  it 
be  assumed  in  advance  that  the  plaintiff  was  dishonest  enough  to 
adopt  that  scheme.  But  these  circumstances  are  also  reconcilable 
with  an  honest  purpose.  Thus,  if  it  be  true  that  the  plaintiff  sup- 
posed Bidgely  was  liable  as  maker,  or  guarantor  or  "surety,"  on  the 
note,  as  he  puts  it,  there  was  no  reason  for  proceeding  to  protest  it 
as  if  Bidgely  was  an  indorser.  He  speaks  of  it  in  his  two  letters  to 
Bidgely  as  an  indorsement,  and  it  is  so  termed  in  correspondence 
with  the  bank  at  Memphis ;  and  he  evidently  thought  of  and  treated 
the  liability  as  that  of  an  indorser.  Again,  if  the  plaintiff  intended, 
as  he  testifies,  that  Bidgely  should  sign  the  note  on  the  face  as  maker 
jointly  with  Bond,  and  with  that  intention  used  the  pronoun  "we" 
in  the  note,  it  is  somewhat  singular  that,  when  it  was  delivered  to 
him  with  only  Bidgely's  indorsement  thereon,  he  did  not  return  it  to  be 
properly  signed  according  to  his  contract  with  Bond,  and,  being  a 
banker,  the  plaintiff  might  be  supposed  to  know  of  the  difficulties  at- 
tending such  irregular  indorsements.  And  the  suspicion  here  is  some- 
what strengthened  by  the  fact  that  Bond  kept  his  account  with  him 
as  "C.  H.  Bond  &  Co.,"  and  the  pronoun  "we"  would  be  grammatic- 
ally as  necessary  in  a  note  to  be  given  in  that  name  as  it  would  be 
if  Bidgely  were  also  expected  to  sign  it  as  maker. 

But  it  must  be  remembered  in  this  connection  that  mere  prudence 
might  dictate  to  a  banker,  holding  such  an  irregular  indorsement,  to 
fix  the  liability  in  that  capacity  by  demand  and  notice  of  protest, 
even  if  he  knew  or  believed  that  the  liability  was  a  fixed  one  without 
such  protest.  Again,  the  use  of  the  pronoun  "we"  is  not  inconsist- 
ent with  an  intention  that  Bidgely  should  be  maker;  and  the  most 
that  can  be  said  is  that  the  force  suggested  by  its  use  in  establishing 
the  intention  to  which  the  plaintiff  swears,  is  broken  by  the  fact  that 
without  such  intention  he  would  also  have  used  that  pronoun.  More- 
over, Miller  does  not  swear  that  it  was  agreed  by  Bond  and  himself 
that  Bidgely  would  sign  on  the  face  of  the  note  as  maker,  but  only 
that  such  was  his  own  intention ;  the  understanding  between  him  and 
Bond  being  that  Bond's  uncle  "would  go  on  the  note  to  secure  us." 
He  nowhere  says  that  there  was  any  distinct  agreement  between  them 
as  to  the  character  of  the  liability. 

The  truth  is,  I  have  no  doubt,  that  no  one  of  the  parties  to  this 
transaction  had  the  least  conception  of  the  difficulties  arising  out  of 
irregular  indorsements,  or  intended  this  to  be  of  irregular  character. 
Bidgely,  no  doubt,  intended  to  indorse  the  note,  as  perhaps  with  the 
rarest  exceptions — as  when  a  maker  for  want  of  room  on  the  face  writes 
his  name  on  the  back — almost  every  man  does  who  writes  his  name 
in  blank  on  the  back  of  a  note ;  and  Miller,  who  had  an  old  debt  on 
an  insolvent  man  which  he  was  anxious  to  secure  in  any  form,  was 
not  particular  as  to  the  precise  character  of  that  security.  He  no 
doubt  expected,  after  the  usual  custom  with  country  banks,  to  have 
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the  "surety"  sign  the  note  jointly  with  the  maker,  bat  was  glad  enough 
to  get  the  signature  in  any  form,  and  hence  did  not  return  it  to  have 
his  own  intention  complied  with,  supposing  that  by  regular  demand 
and  notice  of  protest  he  could  fix  the  liability  as  indorser  and  save 
his  debt,  not  knowing  till  the  matter  came  into  the  hands  of  the  law- 
yers that  there  was  difficulty  in  that  treatment  of  the  transaction. 
On  the  other  hand,  Ridgely  was  just  as  ignorant  as  Miller  of  the  true 
legal  effect  of  what  he  was  actually  doing.  He  does  not  pretend  that 
he  did  anything  but  indorse  the  note,  and  nothing  was  further  from 
his  intention  than  becoming  a  maker  jointly  with  Bond.  He  had  been 
informed  by  Bond  that  Miller  had  agreed  to  extend  further  banking 
facilities  for  a  year  to  enable  him  to  pay  the  note,  and  that  Miller  had 
promised  not  to  call  on  him  for  payment  unless  Bond  should  die  with- 
out paying  it.  He  indorsed  in  the  belief  that  he  had  made  that  con- 
tract; an  anomalous  one,  to  be  sure,  but  the  defendant  is  just  the 
man  to  make  it  and  to  refuse  any  other.  The  mistake  he  made  was 
in  not  writing  it  over  his  signature. 

The  suspicions  urged  against  this  testimony,  like  those  against  tbe 
plaintiff's,  may  be  disposed  of  in  the  same  way.  It  is  unfortunate 
that  the  correspondence  between  Ridgely  and  his  nephew,  by  which 
this  transaction  was  carried  on,  is  not  produced.  But  the  defendant 
accounts  quite  satisfactorily  for  the  loss  of  the  letters  he  received. 
He  is  one  of  a  firm  of  merchant  tailors ;  these  letters  did  not  go  upon 
the  files  of  the  firm,  for  they  had  no  business  there.  His  habit  was  to 
place  his  individual  letters  in  the  "button-drawer"  of  the  table  at 
which  he  worked,  and  in  cleaning  up  they  were  thrown  into  the  fire, 
the  importance  of  keeping  them  not  occurring  to  him;  and  Bond,  in 
his  numerous  removals,  since  he  left  Texas,  has  lost  or  mislaid  the 
letters  to  him.  He  fully  corroborates  his  uncle  as  to  the  contents  of 
the  letters,  but  as  to  negotiations  with  Miller,  he  is  contradicted  by 
wholly  disinterested  witnesses,  who  heard  what  occurred.  He  seems 
to  have  produced  at  the  bank  one  of  the  letters  from  his  uncle,  and 
to  have  stated  its  contents.  It  was  not  read  by  Miller,  or  those  pres- 
ent, and  only  in  part  by  Bond.  These  witnesses  testify  that  neither 
in  the  negotiations  between  Miller  and  Bond  about  the  note,  nor  in 
his  report  about  his  uncle's  letters,  was  anything  said  of  Ridgely 's  not 
being  liable,  except  in  case  of  Bond's  death,  or  about  an  extension  of 
bank  facilities  for  another  year,  but  only,  in  a  general  way,  that  his 
uncle  would  "go  security"  on  his  note.  None  of  the  other  witnesses 
in  this  case  is  contradicted,  or  otherwise  impeached;  and,  while  those 
offered  to  support  his  character  all  swear  it  was  good,  and  that  they 
would  believe  him  on  oath,  there  are  indications  that  before  this 
transaction,  and  while  he  lived  in  this  city,  his  reliability  as  a  wit- 
ness was  talked  about,  if  not  questioned,  by  those  who  had  occasion 
to  speak  of  it.  At  the  time  this  note  was  given,  he  was  in  very 
straitened  circumstances,  caused  by  speculations  in  cotton  futures, 
some  of  which  were  concealed  from  his  bankers,  and  was  very  anxious 
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to  continue  business,  and  hopeful  of  doing  this  if  he  could  secure  the 
old  balance.  It  is  a  fair  inference,  from  all  the  circumstances,  that 
he  deceived  both  his  uncle  and  Miller,  by  misleading  the  former  as  to 
his  own  understanding  with  Miller  and  as  to  his  promises,  and  the 
latter  by  concealing  from  him  the  conditions  which  his  uncle  attached 
to  his  agreement  to  indorse  the  note.  On  no  other  theory  can  the 
testimony  of  witnesses,  whom  the  court  is  not  authorized  to  doubt,  be 
reconciled,  and  by  this  it  is  entirely  harmonized.  At  all  events,  the 
court  cannot,  on  Bond's  uncorroborated  testimony,  say  that  the  de- 
fendant has  answered  the  burden  of  satisfactorily  proving  that  Miller, 
when  he  took  this  note  indorsed  by  the  defendant,  knew  of  the  condi- 
tions he  attached  to  that  indorsement,  or  of  his  intention  not  to  be 
bound  by  it,  except  in  case  of  Bond's  death. 

As  to  the  agreement  by  Miller  to  extend  further  banking  facilities 
for  a  year,  a  circumstance  exists  tending  to  corroborate  Bond  and  ex- 
cite some  suspicion  that  Miller  was  fruitful  of  promises;  or, at  least, 
encouraged  hopes  of  indulgence  as  long  as  these  were  necessary  to 
assure  the  coveted  indorsement  of  Ridgely  as  security  for  the  old  bal- 
ance. He  swears  positively  he  did  not  agree  to  extend  further  facil- 
ities for  the  next  season,  but  he  did  extend  Bond's  account  to  August 
30,  1882,  and  the  latter  now  owes  him  on  these  transactions,  in  ad- 
dition to  the  note,  a  further:  sum  of  $2,809.15,  only  $376  of  which 
can  be  connected  with  the  old  account,  because  of  losses  on  cotton  on 
hand  at  date  of  the  note.  Bond's  complaint  is  that  Miller  "shut 
'down  on  him "  in  violation  of  his  agreement  to  give  him  a  chance  to 
work  out  the  note;  and  in  view  of  the  facts  that  this  account,  from 
May  12,  1881,  aggregates  over  $300,000,  and  that  Miller  trusted 
Bond  so  largely,  I  have  a  strong  suspicion  that  this  complaint  is  well 
founded.  But  it  may  have  been  a  hope  rather  than  a  promise.  Mil- 
ler says  he  made  no  agreement,  but  was  willing  to  indulge  Bond  in 
the  hope  that  he  would  work  out,  until  he  found  it  imprudent  to  fur- 
ther trust  him.  This  is  a  reasonable  explanation,  consistent  with  the 
ordinary  course  of  business,  and,  in  the  absence  of  more-  satisfactory 
proof,  the  court  must  accept  it  as  true.  Bond  converted  his  and  Mil- 
ler's expectations  into  promises  in  negotiating  with  his  reluotant  un- 
cle, and  no  doubt  the  creditor,  while  he  had  hope  of  securing  an  old 
balance,  was  not  very  discriminating  between  great  expectations  and 
promises.  With  this  general  commentary  upon  the  main  features  of 
the  evidence,  made  necessary  by  the  peculiarities  of  this  case,  it  re- 
mains to  formulate  the  result  of  my  deliberations  by  stating  the  es- 
sential facts  upon  which  the  rights  of  the  parties  must  depend : 

(1)  The  defendant  indorsed  in  blank,  a  few  days  after  its  date,  the 
note  sued  on,  which,  a  few  days  later,  was  delivered  to  the  plaintiffs 
by  C.  H.  Bond  &  Co.,  and  accepted  in  payment  of  a  balance  then  due 
by  said  C.  H.  Bond  &  Co.  to  the  plaintiffs  on  an  open  account  of  deal- 
ings between  them  as  merchants  and  bankers.  The  note  is  as  fol- 
lows; 
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"$2,500. 


Belton,  Texas,  February  1,  1882. 


"Twelve  months  after  date  we  promise  to  pay  to  the  order  of  Miller  Bros, 
twenty-five  hundred  dollars  at  their  office  in  Belton,  Texas,  with  interest  at 
the  rate  of  eight  per  cent,  per  annum  from  maturity  until  paid,  value  received. 

"C.  H.  Bond  A  Co. 

"Indorsed:   S.  E.  Ridgely." 

(2)  When  the  note  was  dne,  it  was  protested  for  non-payment,  and 
notice  was  sent  to  the  defendant  at  Memphis,  Tennessee,  where  he 
resided. 

(3)  There  was  no  other  consideration  for  the  note  than  the  balance 
due  the  plaintiffs,  as  bankers,  from  C.  H.  Bond  &  Co.,  merchants, 
on  an  account  arising  out  of  dealings  previously  had  between  them, 
and  the  extension  of  the  debt  for  the  12  months  the  note  had  to  run 
to  maturity.  The  defendant  in  no  way  participated  in  that  consid- 
eration, or  received  any  benefit  from  it. 

(4)  C.  H.  Bond  was  a  nephew  of  defendant,  and  doing  business  in 
Texas  as  a  cotton  merchant.  At  the  date  of  the  note  he  owed  the 
plaintiffs  a  balance  of  $2,500  on  a  banker's  account,  aggregating  some 
$300,000,  from  May  12,  1881,  to  the  date  of  the  note,  which  balance 
plaintiffs  had  demanded  that  he  should  secure  before  any  farther  fa- 
cilities would  be  extended.  He  expressed  the  belief  that  his  ancle  at 
Memphis  "would  go  on  a  note"  at  12  months,  and  thereupon  opened 
negotiations  with  him  by  mail.  He  informed  the  plaintiffs,  just  pre- 
vious to  the  date  of  the  note,  that  his  uncle  "would  go  his  security  on 
the  note,"  and  thereupon  the  plaintiffs,  in  their  banking  office,  on 
the  day  of  its  date,  prepared  the  note  sued  on,  and  it  was  signed  by 
Bond  in  the  name  in  which  he  did  business,  and  by  him  sent  in  the 
mail  to  his  uncle  at  Memphis,  where  it  was  indorsed  and  returned 
by  mail  to  Bond,  who,  about  February  11,  1882,  delivered  it  to  the 
plaintiffs. 

(5)  The  plaintiffs  expected  and  intended  that  the  defendant  would 
sign  as  maker,  jointly  with  C.  H.  Bond  &  Co.,  but  they  had  no  dis- 
tinct understanding  with  Bond  or  the  defendant  to  that  effect.  Their 
only  agreement  with  Bond  was  that  they  would  take  a  12-months  note 
with  his  uncle  "as  security."  They  accepted  the  note,  as  it  was 
handed  to  them  by  Bond,  without  complaint  as  to  its  form,  and  sab- 
sequently,  in  their  correspondence  and  otherwise,  treated  it  as  an  in- 
dorsement by  Eidgely. 

"(G)  The  defendant  at  first  refused  his  aid  to  his  nephew,  but  being 
assured  by  his  letters  that  "he  had  received  a  sacred  promise  from 
plaintiffs  that  he  should  never  be  called  on  for  payment,  except  in 
case  of  Bond's  death  without  paying  it,  and  that  their  only  purpose 
was  to  provide  against  that  event,  as  he  had  made  arrangements  to 
continue  business  with  plaintiffs,  who  promised  to  extend  all  neces- 
sary facilities,"  he  indorsed  the  note  with  no  other  intention  than  to 
make  that  contract. 

(7)  Bond  did  continue  business  with  plaintiffs  until  August  30, 
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1882,  when  his  account  was  again  in  balance  against  him,  and, 
plaintiffs  refusing  further  credit,  he  made  an  assignment  and  left  the 
state. 

(8)  The  note  has  never  been  paid,  Bond  being  unable,  and  the  de- 
fendant unwilling,  to  pay  it. 
H.  C.  Warinner,  for  plaintiff. 
L.  Lehman,  for  defendant. 

Hammond,  J.  On  the  facts  of  this  case,  very  much  against  my  own 
opinion,  and  with  a  sense  of  its  injustice,  I  feel  constrained  by  au- 
thority to  pronounce  judgment  for  the  plaintiffs.  Outside  the  statute 
of  frauds,  the  defendant  would,  under  the  ordinary  law  of  contracts, 
be  held  liable  only  to  the  extent  of  his  agreement,  or  else  the  contract 
would  wholly  fail  for  want  of  that  consent  of  the  two  minds  necessary 
to  make  a  contract  effective  as  between  the  parties  to  it.  I  am  un- 
able to  see  any  sound  and  satisfactory  reason  why  this  transaction  is 
not  within  the  statute  of  frauds,  which  enacts  that  "no  action  shall 
be  brought  whereby  to  charge  the  defendant  upon  any  special  prom- 
ise to  answer  for  the  debts,  default,  or  miscarriage  of  another  person, 
unless  the  promise  or  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son by  him  thereunto  lawfully  authorized."  Code  Tenn.  (T.  &  S. 
Ed.)  §  1758. 

If  the  defendant  had  taken  the  precaution  to  write  his  actual  con- 
tract above  his  signature,  he  could  not  be  held  beyond  it,  whatever 
may  have  been  the  plaintiffs'  intentions  or  expectations;  and  why 
should  he  now  be  so  held  ?  If  he  had  thus  written  it,  and  the  plain- 
tiffs accepted  it,  both  would  have  been  bound  by  it;  if  it  were  not 
in  accordance  with  the  agreement  or  understanding  with  Bond,  they 
could  have  refused  acceptance,  and  been  in  no  worse  situation  than 
they  already  were,  or  could  have  insisted  on  a  compliance  with  that 
agreement.  Here  were  creditors  anxious  to  secure  an  antecedent 
debt  on  an  insolvent  man ;  anything  they  could  get  in  the  way  of  se- 
curity was  better  than  nothing.  The  defendant  was  in  no  sense, 
legal  or  moral,  bound  to  become  liable  for  it ;  nor  was  he,  in  becom- 
ing surety,  limited  to  any  particular  form,  but  could  prescribe  his  own 
terms.  He  sought  to  fix  those  terms,  and  signed  the  note  in  the  con- 
fident belief  that  he  had  done  so.  And  yet,  in  aid  of  these  creditors, 
we  find  the  courts  ignoring  the  statute  of  frauds, — ignoring  the  act- 
ual intention  of  the  surety,  and,  by  a  system  of  judicial  legislation, 
binding  him  to  an  arbitrary  contract  he  never  made,  and  that  the 
creditors  never  supposed  he  had  made,  until  advised,  perhaps,  by  their 
lawyers  to  that  effect;  for  the  plaintiffs  always  treated  it  as  an  "in- 
dorsement," as  no  doubt  the  defendant  thought  it  was.  It  is  just  the 
case  that  falls  within  the  letter  and  policy  of  the  statute  of  frauds, 
and  illustrates  its  wisdom. 

In  my  judgment,  there  is  nothing  in  the  commercial  law  of  nego- 
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tiable  instruments  demanding  that  this  case  shall  not  be  governed 
by  the  statute  of  frauds.  Such  is  the  law  of  England,  whenoe  we  de- 
rive our  own,  and  where  the  defendant  could  not  be  held  as  maker 
or  indorser,  for  the  obvious  reason  that  he  was  in  faet  neither,  but 
only  as  a  guarantor, — no  matter  what  the  terms  of  the  guaranty  may 
have  been,  whether  of  absolute  payment  at  maturity  as  plaintiffs  in- 
sist, or  conditionally  as  defendant  intended  to  be  bound, — which  lia- 
bility could  not  be  enforced  because  the  contract  is  not  expressed  in 
writing.  "He  is  not  liable  at  common  law  as  a  surety,  because  of  the 
statu  to  of  frauds;  and  he  is  not  liable  by  the  law-merchant,  because 
he  has  not  followed  the  law-merchant."  1  Daniel,  Neg.  Inst.  (3d 
Ed.)  §  714a;  1  Ames,  Bills  &  Notes,  243;  2  Ames,  Bills  &  Notes, 
839;  SteeU  v.  McKinlay,  L.  B.  5  App.  Cas.  754,  772,  783;  Macdon- 
aid  v.  WhitfieU,  L.  B.  8  App.  Cas.  733,  748. 

In  Steele  v.  McKinlay,  supra,  is  a  very  instructive  statement  show- 
ing how  the  English  commercial  law  has  modified  the  old  foreign  law- 
merchant  as  to  the  liability  called  an  aval,  which  held  any  stranger, 
who  lent  his  name- to  the  paper,  bound  as  an  underwriter  in  the  ca- 
pacity in  which  he  so  lent  it,  whether  he  placed  his  name  on  the  pa- 
per itself  or  on  a  separate  paper;  and  he  incurred  his  liability  by 
writing  his  name  under  that  of  the  drawer,  acceptor,  or  indorser,  and 
was  held  according  to  the  place  where  he  put  it ;  owing,  however,  to 
the  statute  of  frauds,  this  never  operated  in  English  law  between  the 
original  parties  to  the  paper,  but  "solely  for  the  benefit  of  those  wlio  take 
subsequently:"  and  the  cases  holding  otherwise  are  pronounced  un- 
sound. Hence,  under  the  English  law,  the  defendant  here  could  be 
held  only  as  a  second  indorser  to  one  who  took  the  note  from  the  plain- 
tiffs with  their  name  written  above  it,  and  he  could  not  rely  upon  the 
statute  of  frauds,  for  the  reason  that  his  indorsement  would  then  ap- 
pear to  be  regular,  and  he  oould  be  justly  held  according  to  its  import. 
But  the  English  law  goes  no  further  than  this ;  and  if  our  American 
courts,  in  their  struggles  with  this  question,  had  so  confined  them- 
selves, there  would  not  now  exist  the  pitiable  confusion  exhibited  in 
having  neither  the  old  law-merchant,  nor  the  English  modification 
of  it,  but  a  nondescript  law-merchant,  which  differs  so  materially  in 
the  several  states  that  there  are  almost  as  many  rules  of  decision  as 
there  are  states,  that  no  two  writers  agree  upon  a  classification  of 
them,  and  that  scarcely  any  state  court  of  last  resort  has  uniformly 
adhered  to  any  given  rule  of  decision.  Mr.  Daniel  has  boldly  sug- 
gested a  new  way  out  of  these  bogs  of  the  commercial  law,  which  is 
interesting  because  new.  1  Danie.l  Neg.  Inst.  (3d  Ed.)  §§  707-716, 
714;  4  South.  LawBev.  (N.  8.)  539;  20  Amer.  Law  Beg.  (N.  S.)  331; 
16  Amer.  Law  Beg.  (N.  8.)  649. 

Those  "who  do  not  follow  the  law-merchant"  should  not  expect 
any  aid  from  it,  and  these  irregular  indorsements  are  not  in  accord- 
ance with  it  until  they  have  assumed  the  regular  form  of  the  well- 
defined  contracts  of  the  law-merchant.   Any  attempt  to  assimiUte 
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them  io  the  regular  forms  of  contract  leads  to  confusion,  as  oar 
American  authorities  abundantly  illustrate.  The  regular  contraot, 
whether  in  blank  or  not,  is  as  well  understood  as  if  it  were  written 
oat  word  for  word,  and  though  blank  as  to  form,  is,  in  legal  effect, 
written  in  full.  It  is  not,  therefore,  within  the  statute  of  frauds, 
and  is  protected  against  parol  evidence  as  other  written  contracts  are. 
But  the  same  treatment  cannot  be  applied  to  these  irregular  blank 
indorsements,  unless  the  legislature  or  the  courts  can  write  a  uni- 
form and  well-understood  contract  above  them;  the  former  might, 
but  certainly  the  latter  have  not  been  able  to  agree  on  such  a  con- 
tract, and  we  have  the  remarkable  exhibition  of  a  variety  of  artificial 
and  wholly  arbitrary  rules  of  decision  as  perplexing  as  it  is  possible 
to  make  them.  If  parol  testimony  is  to  be  at  all  admitted  to  show  a 
contract,  I  cannot  comprehend  why  it  shall  not  be  admitted  at  large 
to  prove  the  real  contract,  or  that  there  was,  in  fact,  no  agreement  of 
the  minds ;  nor  why  it  should  not  be  enforced  or  fail  according  to  the 
proof.  But  this  is  not  what  the  courts  do;  they  admit  parol  proof 
only  for  the  limited  purpose  of  enabling  them  to  make  a  choice  as  to 
the  form  of  the  liability.  If  they  choose  to  hold  him  as  indorser,  he 
may  defend  by  showing  that  there  was  no  demand  and  notice;  if  they 
conclude  to  hold  him  as  a  guarantor,  he  is  not  permitted  to  show  the 
actual  terms  of  his  guaranty,  but  held  to  an  absolute  one,  except, 
perhaps,  in  some  states,  he  may  show  that  he  was  only  a  guarantor 
of  solvency;  and  if  they  decide  to  hold  him  as  maker,  there  is  no 
escape  for  him,  although  he  had  no  more  intention  of  becoming  a 
maker  of  the  note  than  he  had  of  becoming  the  architect  of  a  new 
system  of  commercial  law. 

Where  the  object  is  to  prevent  one  from  escaping  his  contract,  who 
actually  intended  to  become  a  first  indorser  or  a  maker,  but  by  a 
blunder  did  not  sign  a  proper  paper  in  the  proper  place,  there  may 
be  some  excuse  for  a  wish  "to  baffle  such  a  defense,"  though  Lord 
Blackburn,  in  the  opinion  before  cited,  thinks  it  better,  even  in  such 
cases,  to  adhere  to  the  law.  But  this  desire  to  impose  some  liability 
upon  the  irregular  indorser  has  led  the  courts  to  an  exaggeration  of 
that  doctrine.  For  example :  in  this  case  it  may  be  true,  as  stated  by 
Mr.  Justice  Cooper  in  one  of  the  Tennessee  cases,  that  the  defendant 
intended  to  be  bound  in  some  form,  and  that  he  should  be  held  to 
some  liability;  but  it  does  not  follow  from  this  that  he  should  be  held 
bound  to  one  of  the  three,  or  at  most  four,  forms  of  contract,  namely, 
as  maker,  as  second  indorser,  as  guarantor  of  payment  at  maturity,  or 
as  guarantor  of  payment  when  the  holder  fails  to  collect  of  the  maker. 
"Why  may  he  not  be  held  to  the  contract  he  made,  namely,  that  he 
would  pay  if  the  maker  should  die  without  payment,  or  according  to 
any  other  condition  he  might  attach  ?  If  it  be  said  that  this  was  not 
the  plaintiff's  contract,  the  reply  is,  that,  if  he  accepted  the  indorse- 
ment, such  was  his  contract ;  for  the  indorsees  consent  is  as  neces- 
sary as  his  own,  which  will  be  implied  from  his  acceptance,  or  else 
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there  was,  in  fact,  no  contract,  because  the  parties  did  not,  in  fact, 
agree  to  anything. 

As  I  understand  the  class  of  cases  to  which  Boyer  v.  Boogher,  11 
Mo.  App.  130,  belongs,  this  may  be  done  if  the  indoreer  can  prove 
that  the  payee  of  the  note  had  knowledge  of  the  particular  conditions 
attached  by  him  to  the  indorsement,  but  not  otherwise;  but  I  am 
unable  to  see  why  the  payee  should  be  more  under  the  protection  of 
the  law  than  the  other  party  to  the  contract,  or  why  he  may  fill  the 
blank  space  above  the  signature  with  a  more  absolute  and  a  different 
agreement  than  that  which  the  party  signing  intended  to  write  therein. 
No  man  should  be  bound,  beyond  his  actual  intention,  upon  an  arbi- 
trary implication  of  some  other  intention,  unless  the  law,  as  in  the 
case  of  regular  indorsements,  fixes  an  invariable  contract  to  be  al- 
ways implied  from  a  blank  signature.  Confessedly,  it  does  not  do 
this ;  and  while  it  opens  the  oase  to  parol  proof  of  intention,  it  illog- 
ically  denies  to  him  the  privilege  of  proving  any  intention  different 
from  that  of  the  other  party,  and  often  implies  one  wholly  foreign  to 
himself.  In  the  effort  to  make  efficacious  that  which,  in  itself,  ex- 
presses nothing  in  particular,  the  cases  build,  upon  facts  and  circum- 
stances surrounding  the  transaction,  some  contract  which  does  not 
express  the  actual  intention  of  the  surety,  but  that  of  the  court  which 
tries  his  case,  according  to  its  view  of  what  ought  to  have  been  ex- 
pressed ;  and  scarcely  any  two  agree  about  this  on  the  same  state  of 
facts.  Parol  proof  is  admitted  to  aid  the  courts  in  determining  what 
they  shall  make  the  blank  mean,  but  not  to  help  the  parties  in  show- 
ing what  it  means  in  fact. 

Still  more  illogically,  some  cases  hold  that  the  defendant  here  could 
not  prove  his  conditional  guaranty  because  that  would  be  within  the 
statute  of  frauds,  while  the  courts  may  imply  an  absolute  guaranty 
which  the  defendant  did  not  make,  and  that  is  not  within  the  statute. 
No  such  distinction  exists  in  the  terms  of  the  statute,  and  if  one  be 
within  it,  I  do  not  comprehend  why  the  other  is  not.  Such  confusion 
cannot  be  beneficial  to  commercial  intercourse,  and  the  policy  of  the 
statute  for  preventing  frauds  and  perjuries  is  reversed  for  one  en- 
couraging them. 

On  my  independent  judgment,  I  should  hold  thai  according  to  the 
common  law,  which  is  the  substratum  of  all  our  laws,  this  contract 
would  either  fail  for  want  of  mutual  understanding  of  the  contracting 
parties,  or  be  enforced  as  an  acceptance  by  the  payee  of  the  terms 
attached  to  his  contract  by  the  guarantor,  and  that  effect  could  not 
be  given  to  any  guaranty  not  expressed  in  writing,  because  the  stat- 
ute of  frauds  has  forbidden  it ;  and  that  until  the  payee  had  indorsed 
this  note  and  transferred  it  to  some  stranger  to  the  original  contract, 
the  blank  indorsement  of  the  defendant  would  not  fall  within  the  law- 
merchant.  This  was  originally  the  law  of  Tennessee,  but  it  has  been 
changed  by  later  decisions  which  would  now  hold  the  defendant  as  a 
guarantor.    Cakal  v.  Frierson,  3  Humph.  411 ;  Compatrc*  v.  Brock' 
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way.  11  Humph.  355;  Clouston  v.  Barbiere,  4  Sneed,  838;  Newell  v. 
Williams,  5  Sneed,  212;  Talley  v.  Courtney,  1  Heisk.  718;  Brinkley 
v.  Boyti,  9  Heisk.  152;  /s«r  v.  Cohen,  1  Baxt.  423;  itttjer*  v.  Thomas, 
1  Lea,  649;  Taylor  v.  French,  2  Lea,  257;  Harding  v.  PF<xf«r«,  6  Lea, 
324.  So  would  be  be  held  in  Texas,  as  I  understand  the  cases  there. 
Cook  y.  Southwick,  9  Tex.  6 15 ;  Carr  v.  Rowland,  14  Tex.  275 ;  Chand- 
ler v.  Westfall,  30  Tex.  477. 

But,  according  to  the  rulings  of  the  supreme  court  of  the  United 
States,  which  follow  the  Massachusetts  rule,  somewhat  regretted  in 
,  Essex  Go.  v.  Edmonds,  12  Gray,  273,  the  defendant  is  to  be  held  as  a 
joint  maker  of  the  note,  the  case  falling  within  the  first  category  enu- 
merated by  Mr.  Justice  Clifford,  in  the  two  cases  cited  from  that 
court.  Rey  v.  Simpson,  22  How.  341;  S.  C.  -Law  Pub.  Co.  Ed.  260, 
and  note;  Good  v.  Martin,  95  U.  S.  90. 

Judgment  for  plaintiffs. 


Authors  —  Contract  to  Seij,  Books  bt  Subscription — Sale  by  Agents  to 
Publisher  at  Reduced  Rate— Injunction. 

In  the  absence  of  notice  of  the  terms  of  the  contract  between  an  author  and 
the  agents  employed  by  him,  for  the  sale  of  bis  books  by  subscription  at  a  cer- 
tain price,  a  publisher  may  buy  or  contract  to  buy  such  books  from  agents  who 
have  lawfully  obtained  them  by  purchase  from  the  author  or  his  publishers, 
and  may  advertise  for  sale  and  sell  them  at  any  price  he  may  see  fit.  Prince 
Albert  v.  strange,  1  Macn.  &  Q.  25,  distinguished. 

In  Equity.  Motion  for  injunction  pendente  lite. 
S.  Lincoln  and  G.  L.  Huntress,  for  complainant. 
S.  J.  Elder,  for  defendant. 

Colt,  J.  This  is  a  motion  for  a  preliminary  injunction.  The  ma- 
terial facts,  as  disclosed  in  the  bill  and  affidavits,  are  as  follows : 

The  defendants,  Estes  &  Lauriat,  are  a  firm  of  book-sellers  and  publishers 
located  in  Boston.  In  their  last  holiday  catalogue  appeared  an  advertisement 
in  which  a  new  work,  entitled  "Huckleberry  Finn,"  written  by  the  plaintiff 
under  the  name  of  Mark  Twain,  was  offered  for  sale  at  a  price  reduced  from 
$2.75  to  $2.25.  The  book  is  sold  on  what  is  known  as  the  subscription  plan, 
and  the  regular  subscription  price  is  $2.75.  The  canvass  for  the  book  has 
been  in  progress  for  some  months.  The  advertisement  to  sell  the  work  for 
less  than  the  subscription  price  is  working  great  injury  to  the  regular  sales 
by  subscription.  The  book  is  not  yet  published,  and  will  not  be  before  Feb- 
ruary. On  December  3,  1884,  the  title  of  the  work  was  deposited  with  the 
librarian  of  congress  to  secure  a  copyright.  Charles  L.  Webster  &  Co.,  of 
New  York,  are  the  general  managers  and  authorized  agents  of  the  plaintiff 
in  the  publication  and  sale  of  the  book.  Numerous  canvassing  agents  are  ap- 
pointed in  different  parts  of  the  country.  These  agents  purchase  the  books, 
but  bind  themselves  by  contract  to  sell  only  to  subscribers,  and  not  to  the 


Clemens  v.  Ebtbb  and  others. 


(Circuit  Court,  D.  Mas»achu»etts.   February  10,  1888.) 


900 


FEDERAL  BKPOBTSB* 


trade,  and  for  the  full  retail  price.  Prior  to  the  time  the  catalogue  was  is- 
sued, several  persons  called  at  the  place  of  business  of  Estes  &  Lauriat,  and 
offered  them  the  book  at  such  prices  that  they  could  afford  to  sell  it  at  $2.25, 
and  still  make  a  fair  profit.  Dummies  of  the  book  were  left  for  examina- 
tion. Two  of  the  persons  who  called  had  previously  sold  Estes  &  Lauriat 
other  works  of  the  author.  Estes  &  Lauriat  contracted  with  "these  persons  to 
take  100  or  more  copies  of  the  book,  and  then  inserted  in  their  holiday  cata- 
logue about  to  be  published  the  advertisement  referred  to.  Up  to  this  time, 
about  30  orders  for  the  book  had  been  received  by  them.  They  had  no  knowl- 
edge of  the  terms  of  the  contract  between  the  plaintiff,  or  his  publishers,  and 
their  canvassing  agents.  They  say  the  prior  works  of  the  author,  published 
by  subscription,  have  been  freely  offered  to  them  at  large  discounts.  As  soon 
as  suit  was  brought,  they  cut  out  the  page  from  the  catalogue  containing  the 
advertisement;  and  they  have  not  since  and  do  not  propose  to  distribute  any 
more  catalogues  containing  the  advertisement. 

Upon  this  state  of  facts,  the  plaintiff  prays  for  an  injunction  re- 
straining the  further  distribution  of  any  catalogue  containing  the 
advertisement,  and  also  enjoining  the  defendants  from  making  any 
agreement,  or  carrying  out  any  agreement  already  made  with  the 
plaintiff's  agents,  for  obtaining  any  copies  of  the  book  by  inducing 
them  to  break  their  lawful  contract,  or  from  selling  any  books  except 
such  as  may  be  obtained  by  subscription  or  are  second-hand.  To 
entitle  the  plaintiff  to  any  relief  of  the  character  asked  for,  he  must 
first  show  that  the  defendants  had  notice  of  the  terms  of  the  contract 
between  himself  and  his  agents.  In  their  affidavits  the  defendants 
deny  any  such  knowledge,  and  we  must  be  governed  by  the  proof 
before  us.  Nor  is  there  any  evidence  going  to  show  that  the  defend- 
ants tried  to  induce  the  agents  to  sell  the  books,  or  to  break  any  con- 
tract. In  the  absence  of  any  notice  of  the  contract,  the  defendants 
had  a  right  to  buy,  or  contract  to  buy,  books  from  agents  who  law- 
fully obtained  them  by  purchase  from  the  plaintiff  or  his  publishers, 
and  had  a  right  to  advertise  for  sale  and  to  sell  such  books  at  any 
price  they  saw  fit.  The  plaintiff  may  have  a  right  of  action  against 
his  agents  for  the  violation  of  their  contract,  and,  from  all  that  ap- 
pears, they  might  be  enjoined  from  doing  what  they  had  covenanted 
not  to  do,  (High,  Inj.  §  713;)  but  it  is  not  olaimed  that  the  defend- 
ants were  in  any  way  parties  to  that  agreement,  or  interested  in  it. 
Sometimes  the  jurisdiction  of  a  court  of  equity  to  restrain  the  breaches 
of  negative  contracts  has  been  extended  to  a  third  party,  who  has  no- 
tice of  the  covenant,  or  who,  by  forming  a  partnership  with  the  wrong- 
doer, seeks  to  benefit  himself  by  the  injury  committed.    High,  Inj.  § 


In  Bar/if  Id  v.  Nicholson,  2  Sim.  &  S.  1,  it  appeared  that  the  de- 
fendant Nicholson,  having  assigned  to  Barfield  his  copyright  in  a 
certain  book,  agreed  not  to  write  or  publish  any  work  which  might 
be  detrimental  to  its  sale.  Afterwards,  in  violation  of  this  agree- 
ment, he  engaged  with  one  Kelly,  the  other  defendant,  in  the  publi- 
cation of  a  work  which  impeded  the  sale  of  the  first  book.  On  the 
ground  that  Kelly  was  a  partner  with  Nicholson,  and  thus  connected 
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with  him  in  interest  in  the  commission  of  a  wrong,  the  vice-chan- 
cellor, Sir  John  Leach,  granted  an  injunction  against  both.  Aft- 
erwards, it  was  shown  by  Kelly  that  he  was  not  a  partner  with 
Nicholson,  and  had  no  knowledge  of  the  agreement,  and  the  vice- 
chancellor  dissolved  the  injunction  against  him  on  the  ground  that, 
having  no  notice  of  the  agreement,  he  could  not  be  affected  by  it. 
The  plaintiff  relies  on  the  case  of  Prince  Albert  v.  Strange,  1  Maon. 
&  G.  25.  But  the  decision  in  that  case  rests  upon  a  different  prin- 
ciple, namely,  the  right  of  an  author  or  composer  to  his  unpublished 
work,  or  manuscript,  kept  for  private  use  or  pleasure.  It  is  a  breach 
of  confidence  to  publish  such  a  work  without  the  author's  consent. 
And  the  court,  to  prevent  the  invasion  of  this  right,  prohibited  the 
publication  of  a  catalogue  containing  a  description  of  the  work,  Upon 
the  evidence  submitted,  I  am  clear  the  injunction  must  be  refused. 
Injunction  denied. 


Mosler  Safe  &  Lock  Co.  v.  Mosleb  and  others.1 

(Circuit  Court,  8.  D.  Ohio,  W.  D.    February  3,  1885.) 

1.  Patents— Fire-Proof  8afeb— Moslek's  Hounded  Corners. 

Claims  1  and  2  of  patent  No.  281,640,  for  an  angle-bar  for  safes,  consisting  of 
a  right-angled  iron  bar,  one  of  the  sides  of  which  is  cut  away  (the  cuts  being 
curved  and  meeting  a  right-angled  cut)  leaving  a  curve  facing  the  uncut  side, 
whereby  said  uncnt  side  may  be  bent  to  form  a  rounded  corner,  are  void,  said 
device  not  being  new. 

2.  Same — Claim  for  Process  of  Bending  Angle-Irons  Void. 

Cutting  an  opening  in  one  web  of  an  angle-bar  to  permit  the  beading  of  the 
bur  to  an  angle  or  curve  was  known  and  used  before  the  date  claimed  by  com- 
plainant's assignor,  and  determining  the  lines  of  the  cuts  and  the  shape  of  the 
opening  by  the  use  of  a  templet  or  pattern  of  flexible  material  is  no  exercise  of 
the  inventive  faculty. 
8.  Same— Combination  Claims— Aggregation  of  Old  Parts. 

The  combinations  claimed  in  patent  No.  273,585  and  in  claim  3  of  patent 
No.  281,640,  are  composed  of  parts  which  are  old,  excepting  the  precise  lines  of 
cuts  and  shape  of  the  openings,  (which  are  not  material,)  and,  as  they  produce 
a  result  which  is  the  mere  aggregate  of  separate  contributions,  are  not  patent- 
able. 

In  Equity. 

Geo.  J.  Murray,  for  complainant. 
James  Moore,  for  respondents. 

Sage,  J.  The  plaintiff  sues  for  infringement  of  three  patents  for 
improvements  in  fire-proof  safes,  granted  to  Moses  Mosler,  plaintiff's 
assignor,  as  follows : 

(1)  No.  273,585;  application  filed  February  5, 1883  ;  letters  dated 
March  6,  1883.    The  object  of  this  invention,  as  stated  in  the  spec- 
-  ification,  is  to  provide  an  improved  means  of  constructing  the  outer 
casing,  so  that  the  safe  may  be  filled  from  the  bottom.    The  front 

1  Reported  by  Harper  &  Blakemore,  Esqs.,  of  the  Cincinnati  bar. 
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and  back  frames  of  the  safe  are  formed  from  angle-bars,  which  have 
one  side  cut  away  where  the  bends  of  the  corners  are  to  be  made,  and 
the  uncut  side  bent  around  to  close  the  joint  in  the  corner,  and  form 
a  frame  with  its  outer  corners  rounded.  The  meeting  joint  at  the 
bottom  of  the  frame  is  overlapped  by  a  short  angle-piece,  which  is 
screwed  or  riveted  to  the  frame  uniting  the  joint.  A  sheet-metal  cover 
is  bent  around  the  top  sides  and  around  the  lower  rounded  corners  of 
the  frames.  Upon  each  edge  of  this  oover  at  the  bottom  of  the  safe, 
and  between  the  angle-frames,  are  secured  metal  bars,  which  project 
beyond  the  edges  of  the  cover,  to  form  rests  for  the  bottom  plate.  The 
safe  is  made  with  the  customary  sheet-metal  box  forming  the  interior 
receptacle,  and  secured  to  the  cast-metal  door-frame  in  the  usual 
manner.  The  tops  of  the  caster-frames  conform  to  the  curve  of  the 
rounded  corners,  and  after  the  bottom  plate  is  pushed  into  its  place, 
the  inner  bolts,  which  secure  the  caster-frames,  pass  through  the  bot- 
tom plate,  which  they  secure,  and  the  angle-frames.  The  patentee 
does  not  claim  the  bent  angle-frames,  nor  the  safe  composed  of  these 
frames,  and  the  sheet-metal  cover  bent  around  them,  (the  same  being 
shown  and  claimed  by  him  in  an  application  then  pending,)  but  lim- 
its his  claim  to  the  combination,  in  a  fire-proof  safe,  of  the  frames, 
the  sheet-metal  cover  bent  around  the  top  sides  and  lower  corners, 
with  projecting  metal  bars,  and  removable  bottom  plate,  substantially 
as  described.  -  -  • 

(2)  No.  281,640.  This  patent  differs  from  No.  273,585  in  that  a 
particular  description  is  given,  in  the  specification,  of  the  cuts  in  the 
side  of  the  angle-bar,  where  the  bends  are  to  be  made;  but  the  pat- 
entee specifies  that  the  shape  of  the  cut  may  be  varied,  it  only  being 
essential  that  sufficient  metal  be  cut  away  on  one  side  of  the  angle- 
bar  to  permit  the  other  or  uncut  side  to  be  bent;  the  cut  nearest  the 
uncut  side  being  in  the  form  of  a  curve  or  curves,  so  that  when  said 
uncut  side  is  bent  to  form  the  corner  it  will  bear  upon  and  be  sup- 
ported by  the  curved  end  or  portion  of  the  cut,  and  thus  be  rounded 
by  a  curve  similar  to  the  curve  of  the  cut. 

The  claims  are  as  follows : 

First.  An  angle-bar  for  safe-frames,  consisting,  substantially  as  before  set 
forth,  of  a  right-angled  bar,  one  of  the  sides  of  which  is  cut  away,  leaving  a 
curve  facing  the  uncut  side,  whereby  said  uncut  side  may  be  bent  to  bear  upon 
said  curve  to  form  a  rounded  corner;  second,  an  angle  bar  for  safe-frames, 
consisting,  substantially  as  before  set  forth,  of  a  right-angled  iron  bar,  one  of 
the  sides  of  which  is  cut  away,  with  curved  cuts  meeting  a  right-angled  cut, 
whereby  the  uncut  side  may  be  bent  to  form  rounded  corners;  third,  in  a  safe, 
the  combination  of  the  front  and  back  frames,  formed  of  single  bent  angle 
bars  having  one  side  cut  away  to  leave  curved  ends,  upon  which  the  uncut 
side  is  bent  to  form  rounded  corners,  and  a  metal  sheet,  E,  bent  around  and 
secured  to  said  frames  to  form  the  top  sides  of  the  safe,  substantially  as  de- 
scribed. 


(3)  No.  283,136,  dated  August  14,  18S3.  Application  filed  De- 
cember 11,  188-2.    The  claim  is  as  follows : 
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"The  herein  described  process  of  bending  angle-irons,  which  consists  in 
cutting  away  a  portion  of  one  web  by  a  cut  which  severs  the  two  webs  at  their 
junction  for  a  distance  equal  to  the  arc  of  the  corner  to  be  bent,  and  removes 
sufficient  of  metal  in  front  of  the  single  part  of  the  uncut  web  to  permit  the 
same  to  bend  to  the  desired  angle,  and  to  insure  the  edges  of  the  opening, 
meeting*  to  form  a  close  joint  as  the  bar  is  bent,  substantially  as  shown  and 
described. " 

In  the  specification,  the  sides  of  the  angle-bar  are  designated  by 
the  letters  A  and  B,  A  representing  the  uncut  web,  and  B  the  cut 
web.  The  outer  opening  of  the  cut,  C,  is  made  by  lines  at  angles  of 
45  degrees  to  the  edge  of  the  web,  so  that  when  the  bar  is  bent  the 
edges  of  this  opening  meet  each  other  in  a  true  miter.  The  inner 
opening,  D,  which  extends  outward  within  converging  curved  lines 
from  the  angle  of  the  bar  to  where  it  meets  the  opening,  C,  extending 
inward  from  the  edge  of  B,  and  within  converging  lines,  (the  letter 
X  suggesting  the  shape  of  the  entire  opening,  excepting  that  the  outer 
opening  extends  nearly  to  the  angle  of  the  bar,)  has  a  dove-tailed 
shape,  bounded  by  curved  lines  described  from  points  upon  the  miter 
line  and  the  face  of  the  uncut  web,  A.  The  curved  ends  of  the  web, 
B,  abut  against  the  uncut  side  when  the  bar  is  bent,  making  a  close 
joint. 

The  patentee  states  in  the  specification  that  "the  shape  of  the  open- 
ing or  cut-away  portion  of  web,  B,  may  be  varied  at  will  so  long  as 
the  meeting  line  or  lines  be  not  extended  beyond  the  space  bounded 
by  the  rounded  corner,  and  the  edge  lines  extended  to  web,  A."  The 
angle-bars  cut  out  as  described,  it  is  stated  in  the  specification,  may 
be  bent  to  the  proper  form  by  the  machine  represented  by  Fig.  6  in 
the  accompanying  drawings.  In  this,  E  represents  a  metal  block  hav- 
ing upwardly  projecting  sides,  screw-tapped  to  receive  clamping  screw, 
F.  The  opposite  corners  of  the  block  are  rounded  to  fit  the  inner  curve 
of  the  desired  corner.  G  is  a  loose  block  of  iron,  between  which  and  the 
sides  of  block,  E,  the  uncut  web,  A,  is  clamped  by  screw,  F ;  the  other 
web,  B,  resting  on  the  block;  the  cut-away  part  over  the  rounded 
corner.  By  force  applied  to  the  projecting  end  of  the  bar,  it  is  bent 
around  until  the  severed  edges  meet  in  a  close  joint. 

The  angle-bar  herein  shown,  is  not  claimed,  as  it  is  the  subject  of  a 
pending  application. 

The  safes  described  in  these  patents  are  filled  through  the  bottom 
opening  with  fire-proof  cement.  The  bottom  is  then  secured  in  place 
and  the  casters  attached.  The  patentee  states  in  specification  form- 
ing part  of  letters  No.  281,640  that  before  his  invention  safes  were 
filled  from  the  back,  and  that  his  safes  "can  be  completely  finished 
before  the  filling  is  put  in.  The  filling  adds  greatly  to  the  weight; 
much  labor  in  handling  is  therefore  saved."  For  the  purposes  of  this, 
suit,  these  three  patents  may  be  considered  as  one,  containing  all  the 
claims  involved.  As  counsel  for  complainant  suggests,  the  claims 
are  for  separate  and  distinct,  but  not  for  independent  inventions,  at 
least  so  far  as  the  manufacture  of  safes  is  concerned.    They  might 
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have  been  all  included  in  one  application  had  the  patentee  chosen  to 
so  present  them. 

,  The  first  and  second  claims  in  letters  patent  No.  281,640  are  for 
an  angle-bar  for  safes,  consisting  of  a  right-angled  iron  bar,  one  of 
the  sides  of  which  is  cut  away  (the  cuts  being  curved  and  meeting  a 
right-angled  cut)  leaving  a  curve  facing  the  uncut  side,  whereby  said 
uncut  side  may  be  bent  to  form  a  rounded  corner.  The  patentee 
states  in  the  specification  that  he  is  aware  "that  it  has  been  proposed 
to  make  protecting  corner  pieces  for  safes  from  angle-iron,  from  one 
side  of  which  a  triangular  piece  was  cut  out  to  permit  the  opposite 
side  to  bend."  He  also  states  that  "the  shape  of  the  cut  to  permit  the 
angle-bar  to  be  bent  to  form  rounded  corners  may  be  varied  without 
departing  from  the  principles  of  my  invention,"  etc. 

In  the  drawings  accompanying  the  specification  forming  part  of  let- 
ters patent  No.  283,136,  Fig.  6  represents  a  templet  of  card-board,  or 
thin  sheet  metal,  which  the  patentee  states  he  uses  to  determine  about 
the  shape  and  size  of  the  notch  or  cut  whioh  it  is  necessary  to  make 
to  admit  of  the  bar  being  bent  to  any  desired  angle,  and  to  make  a 
corner  of  any  desired  curve.  The  templet  is  of  the  'shape  and  size  of 
a  section  of  the  angle-bar.  One  web  is  severed  by  a  cut  at  right  an- 
gles to  its  edge.  The  two  webs  are  then  severed  at  their  junction  for 
some  distance  upon  each  side  of  the  cut,  then  by  bending  the  web  so 
that  the  cut  edges  will  pass  each  other,  the  templet  may  be  bent  to 
any  curve  or  angle  desired,  and  the  lines  of  the  cuts  required  to  make 
the  proper  shape  of  opening  in  angle-bars  to  be  bent  to  the  same  curve 
or  angle,  marked  and  fixed  upon. 

Such  use  of  the  templet  as  a  pattern  is  nothing  new.  It  is  clearly 
shown  by  the  testimony  that  cutting  an  opening  in  one  web  of  an 
angle-bar  to  permit  the  bending  of  the  bar  to  an  angle  or  curve,  was 
known  and  used  before  the  date  claimed  by  complainants'  assignor 
for  his  invention.    Different  shapes  of  cuts  and  openings  are  shown 

'  in  exhibits  put  in  evidence  by  respondents.  Unless  the  precise  cuts 
and  shape  of  opening  shown  in  the  drawing  attached  to  the  specifi- 
cation forming  part  of  the  letters  patent  are  patentable,  the  claims 
are  worthless.  But  the  patentee  shows  how,  by  the  use  of  a  pattern 
of  flexible  material, — an  old  method  and  familiar  as  the  use  of  the 
'  carpenters'  miter-box, — he  determines  the  lines  of  the  cuts  and  the 
shape  of  the  opening.  In  this  there  is  no  exeroise  of  the  inventive 
faculty.  It  is  only  what  would  occur  to  a  mechanic  of  ordinary  skill. 
Moreover,  if  the  precise  lines  of  cuts  and  shape  of  opening  shown 
in  the  drawings  were  patentable,  the  patentee  does  not,  as  we  have 
seen,  so  limit  his  claim,  but  seeks  to  oover  variations,  which  he  says 
may  be  made  without  departing  from  the  principle  of  his  invention. 
Claims  1  and  2  in  letters  patent  No.  281,640,  and  the  claim  in  letters 
patent  No.  283,136  are  therefore  adjudged  invalid. 

As  to  the  combination  claims,  being  the  only  claim  in  letters  pat- 
ent No.  273,585,  and  claim  3  in  letters  patent  No.  281,640,  the  parts 
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are  old,  excepting  only — and  this  is  not  material — that  the  precise 
lines  of  cuts,  and  the  shape  of  the  opening  of  the  angle-bar,  are  not 
found  in  safes  of  prior  manufacture.  The  sheet-metal  cover  is  old. 
It  is  shown  in  respondent's  exhibit,  St.  Louis  safe.  The  bars,  C,  and 
lower  removable  plate,  D,  claimed  in  273,585,  are  old.  (See  respond- 
ent's Exhibit  A,  and  the  deposition  of  John  Hurst.)  The  safes  in  the 
manufacture  of  which  they  were  used,  were  square  cornered,  as  was 
then  the  fashion,  but  that  is  not  material.  When  the  angle-frames 
were  bent  the  oorners  were  round,  and  then  heated  and  hammered 
upon  both  sides  of  the  corners  to  make  them  square.  Respondent's 
testimony  also  establishes  that  fire-proof  safes  were  filled  from  the 
bottom  as  early  as  1879  by  the  Cincinnati  Safe  &  Lock  Company, 
and  in  that  year,  probably  also  in  1878,  by  Hall's  Safe  &  Lock  Com- 
pany. The  complainant  was  the  first  to  employ  the  combination 
claimed  in  the  manufacture  of  round-cornered  safes,  but  the  change 
from  square-cornered  safes  was  only  a  change  in  form.  The  combi- 
nation is  nothing  more  than  an  aggregation,  and  falls  by  the  applica- 
tion of  the  rulings  in  Hailes  v.  Van  Warmer,  20  Wall.  368;  Recken- 
dorfer  v.  Faber,  92  U.  S.  347,  and  in  Pickering  v.  McCullougk,  104 
U.  S.  818. 

The  bill  is  dismissed  at  complainants'  costs. 


The  Avon. 


(Diitrict  Court,  N.  D.  IUinoi*.   January  5,  1885.) 

1.  Collision — Vessel  at  Anchor — Lights— Admiralty  Rule  2. 

The  purpose  of  admiralty  rule  2  was  to  have  at  least  one  bright  white  light  set 
on  a  vessel  at  anchor  so  high  as  to  be  "clearly  visible  from  all  directions,  and 
which  from  its  comparative  height  and  the  fact  that  it  was  stationary  would  in- 
dicate at  once  that  it  was  upon  a  vessel  at  anchor ;  but  having  another  light,  even 
in  the  rigging  or  upon  the  hull  or  in  the  cabin  windows,  would  not  contradict 
such  indication,  or  mislead  an  approaching  vessel,  and  violate  this  rule. 

2.  Same— Exhibition  of  Touch. 

It  is  not  necessary  for  a  vessel  at  anchor  to  show  a  torch  when  Its  lights  are 
properly  set  and  burning,  and  an  approaching  vessel,  by  a  vigilant  and  proper 
lookout,  can  see  her  without  a  torch. 

8.  Same— Lookout — Competency— Use  of  Night-Glass. 

A  man  who  needs  a  night-glass  to  enable  him  to  discover  lights  in  time  to 
avoid  a  collision  is  unlit  for  a  lookout.  His  own  natural  vision  should  be  suf- 
ficient to  perform  all  the  duties  of  a  lookout. 

4.  Same — Steam-Phopeller  and  Anchored  Barge—  Night— Lights— Torch— 
Lookout — Fault — Damages. 

Upon  examination  of  the  evidence,  held,  that  it  is  not  shown,  as  claimed 
by  the  respondent,  that  the  collision  between  the  steam-propeller  Avon  in  the 
night-time,  on  Lake  Michigan,  off  the  harbor  of  Milwaukee,  with  the  barge 
Thomas  A.  Scott,  while  lying  at  anchor,  was  caused  by  the  barge  being  an- 
chored In  an  unsafe  and  improper  place,  or  by  a  violation  of  admiralty  rule  2 
by  her  in  displaying  two  lights,  or  by  her  failure  to  exhibit  a  torch  when  those 
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in  charge  of  ber  saw  the  Ave  approaching;  but  that  the  collision  vraa  caused 
by  the  negligence  of  the  captain  and  lookout  of  the  Avon,  and  that  the  Avon 
should  bear  the  loss  occasioned  thereby. 

In  Admiralty. 

Robert  Rae,  for  libelant. 

G.  C.  Clarke  and  Williams  &  Potter,  for  respondent. 

Blodobtt,  J.  About  8  o'clock  in  the  evening  of  October  29,  1880, 
a  collision  occurred  on  the  navigable  waters  of  Lake  Michigan,  off 
Milwaukee  harbor,  between  the  uteam-propellor  Avon  and  the  four- 
masted  schooner-barge  Thomas  A.  Scott,  while  the  barge  was  lying 
at  anchor,  whereby  the  barge  was  sunk  and  became  a  total  loss.  The 
Phenix  Insurance  Company  and  the  Faneuil  Hall  Insurance  Com- 
pany had  each  issued  season  policies  of  insurance  on  the  hull  of  the 
barge  for  the  sum  of  $2,000,  which  were  in  foroe  at  the  time  of  the 
collision ;  and  the  Phenix  Insurance  Company,  having  reinsured  the 
risk  of  the  Faneuil  Hall  Company,  paid  the  loss  on  both  policies, 
amounting  to  $4,000,  and  now  brings  this  suit  against  the  Avon  to 
recover  the  amount  so  paid,  alleging  that  the  collision  and  the  loss 
of  the  barge  occurred  solely  by  reason  of  the  negligence  and  want  of 
due  care  of  those  in  charge  of  the  Avon.    The  defenses  set  up  are: 

(1)  That  the  barge  was  anchored  in  an  unsafe  and  improper  place; 

(2)  that  the  barge  displayed  two  anchor  lights,  when,  under  the  law, 
she  should  have  shown  but  one;  (3)  that  those  in  oharge  of  the 
barge  were  guilty  of  contributory  negligence  in  not  showing  a  torch 
when  they  saw  the  Avon  approaching  the  barge. 

The  proof  shows,  without  dispute,  that  the  barge, in  tow  of  the  pro- 
peller Conemaugh  was  on  a-  voyage  from  the  port  of  Chicago  to  the 
port  of  Buffalo;  that  the  Conemaugh,  having  occasion  to  enter  the 
harbor  of  Milwaukee,  dropped  the  barge  a  short  distance  outside  the 
entrance  to  the  harbor,  and  the  barge  came  to  anchor, about  half  a 
mile  nearly  due  east  of  the  outer  ends  of  the  piers.  The  wind  being 
southerly,  she  swung  with  her  bow  to  the  south,  and  her  length  over 
all  being  about  250  feet,  she  may  be  said  to  have  lain  directly  oppo- 
site or  athwart  the  entrance  to  the  harbor,  although  a  half-mile  out 
in  the  bay  beyond  the  entrance.  There  was  ample  depth  of  water  to 
the  north  and  south  of  the  barge  to  enable  vessels  leaving  or  entering 
the  harbor  to  pass  the  barge  either  to  the  north  or  south,  and  the 
usual  course  of  steam- vessels  bound  to  Chicago  would  carry  them  to 
the  south,  and  those  bound  to  the  lower  lakes  would  go  to  the  north,  of 
the  place  where  the  barge  lay.  The  Avon,  on  a  voyage  from  Buffalo 
to  Chicago,  entered  the  port  of  Milwaukee  in  the  afternoon  of  the  day 
of  the  collision,  to  discharge  some  freight,  and  left  to  pursue  her  voy- 
age to  Chicago  about  8  o'clock  in  the  evening.  She  was  assisted  to 
wind  in  the  harbor  by  the  tug  Merrill,  and  then  proceeded  down  the 
harbor  with  her  own  power.  The  night  was  not  very  dark,  but  there 
was  some  smoke  on  the  waters  of  the  bay  about  the  mouth  of  the  har- 
bor, which  came  from  the  rolling-mills  on  the  south  side  of  the  bay, 
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about  a  mile  and  a  half  south  or  south-east  of  the  ends  of  the  piers. 

The  barge  had  hor  anchor  watch  on  duty,  the  mate  being  officer  of 
the  deck,  and  a  proper  anchor  light  hung  on  the  jib-halyards  from 
12  to  20  feet  above  the  deck,  and  where  it  was  in  plain  sight  of  those 
approaching  her.  The  proof  also  shows  that  there  was  another  light 
seen  upon  the  after-part  of  the  barge;  some  of  those  who  saw  it  con- 
cluding that  it  was  a  cabin  light,  and  others  thinking  it  was  a  lan- 
tern hung  in  the  aft  rigging.  The  officers  and  crew  of  the  barge  all 
concur  in  the  statement  that  no  light  was  intentionally  set  or  dis- 
played as  a  signal  light  in  the  after-part  of  the  barge,  and  my  own 
conclusion  is  that  the  light  seen  by  the  tug-men  and  crew  of  the  life- 
saving  station  on  the  after-part  of  the  vessel  was  a  cabin  light.  But 
just  a  few  moments  before  the  Avon  struck  the  barge,  and  when  the 
collision  was  imminent,  the  mate  of  the  barge  took  from  the  deck- 
house a  bright  lantern,  ran  along  the  deck  with  it,  swinging  it  to  at- 
tract attention ;  and  this  light  may  have  been  set  down  on  the  top  of 
the  cabin,  or  hung  up  in  some  of  the  after  rigging,  and  thus  have 
been  the  after  light  to  which  the  mates  of  the  Avon  say  the  captain 
called  their  attention  after  the  collision,  and  before  the  barge  went 
down.  The  Avon  had  her  side  lights  and  her  mast-head  light  duly 
placed,  and  all  were  brightly  burning  when  she  came  down  the  har- 
bor, and  up  to  the  time  of  the  collision,  and  the  proof  is  conclusive 
that  her  lights  were  plainly  seen  from  the  deck  of  the  barge  before 
she  left  the  ends  of  the  piers,  until  the  collision.  Why  I  say  this  fact 
is  conclusively  shown,  is  because  it  is  unequivocally  testified  to  by  the 
crew  of  the  barge,  and  several  disinterested  witnesses  who  were  on 
board  of  tugs  out  in  the  bay,  in  the  vicinity  of  the  barge.  The  Avon 
had  discharged  some  or  all  of  her  freight,  so  that  she  was  down  by 
the  stern  from  the  weight  of  her  engines,  and  perhaps  some  freight 
aft,  so  that  her  bow  was  well  out  of  water,  and  her  lookout  was  sta- 
tioned on  her  upper  deck,  forward  of  the  wheel-house,  and  the  cap- 
tain, who  was  officer  of  the  deck,  stood  near,  and  in  front  of  the 
wheel-house. 

As  to  the  point  made,  that  the  barge  was  anchored  in  an  unsafe 
place,  I  do  not  think  the  position  is  sustained  by  the  proof.  There 
was  ample  room  for  vessels  leaving  or  entering  the  harbor  to  avoid 
her ;  and,  in  fact,  the  Avon,  in  laying  her  course  for  Chicago,  after 
passing  the  end  of  the  piers,  would  naturally  have  gone  to  the  south 
of  the  space  occupied  by  the  barge.  The  half-mile  intervening  after 
the  Avon  was  clear  of  the  piers  gave  all  the  room  that  was  needed  to 
change  her  course,  and  go  either  to  the  south  or  north  of  the  barge. 
For  steam- vessel s,  whose  course  was  not  controlled  by  the  wind,  the 
course  for  the  lower  lakes  and  to  ports  north  and  north-east  of  Mil- 
waukee was  to  the  north,  and  for  those  bound  to  Chicago  the  course 
waB  to  the  south  of  where  the  barge  lay;  and  only  as  to  those  bound 
directly  across  the  lake — say  to  Grand  Haven  or  perhaps  Muskegon 
— could  the  barge  be  said  to  lie  directly  in  their  path.    So,  too,  a 
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steamer  leaving  the  harbor  would  not  have  obtained  such  headway  at 
so  short  a  distance  from  the  ends  of  the  piers  as  to  make  it  difficult 
to  stop  or  slow  as  at  a  greater  distance  out,  when  she  had  got  under 
a  full  head  of  steam.  And  sail-vessels,  which  are  now  invariably 
towed  by  steam-tugs  into  and  out  of  the  large  harbors  of  these  lakes, 
like  Milwaukee  and  Chicago,  would  much  more  readily  avoid  a  col- 
lision with  a  vessel  at  anchor  within  a  half-mile  of  the  entrance  to 
the  harbor  than  at  a  larger  distance  out,  because  the  tugs,  in  taking 
them  out,  would  tow  them  beyond  the  point  where  the  barge  lay  to 
give  them  a  good  offing,  and  would  take  hold  of  those  to  be  towed  in 
at  a  point  outside,  because  a  vessel,  as  a  matter  of  prudence,  would 
hardly  sail  so  close  to  the  jaws  of  the  pier  without  putting  herlself  in 
charge  of  her  tug.  As  vessels  leaving  Milwaukee  harbor  go  to  the 
south-east,  north-east,  or  east,  as  their  course  to  their  ports  of  desti- 
nation require,  any  vessel  coming  to  anchor  off  the  mouth  of  the  har- 
bor may  be  said  to  be  in  the  pathway  of  some  one.  So,  also,  Mil- 
waukee is  one  of  the  most  important  intermediate  ports  between  Chi- 
cago and  Milwaukee,  the  termini  of  the  great  lake  route;  and  the 
bay  into  which  the  harbor  opens  affords  a  safe  and  convenient  an- 
choring ground  for  all  vessels  which  have  occasion  to  wait  outside  the 
harbor,  and  hence  very  many  of  the  vessels  engaged  in  commerce  on 
the  lakes  have  occasion  to  call  at  this  port  on  their  voyages  between 
the  upper  and  lower  lake  ports,  and  a  vessel,  therefore,  can  scarcely 
come  to  anchor  in  the  bay  outside  the  harbor  of  Milwaukee  without 
being  in  the  pathway  of  others  arriving  and  departing,  and  this  fact 
puts  all  vessels  leaving  or  entering  the  harbor  upon  notice  that  a  vig- 
ilant lookout  must  be  kept  for  vessels  at  anchor  off  the  mouth  of  the 
harbor.  Upon  the  proof,  then,  I  do  not  find  that  the  Scott  was  at 
anchor  in  an  improper  or  unsafe  place,  as  to  other  vessels  leaving  the 
harbor  of  Milwaukee. 

As  to  the  second  point,  that  the  barge  displayed  tow  anchor  lights, 
I  have  already  said  it  is  my  conclusion,  from  the  proof,  that  the  barge 
had  only  one  light  set,  which  was  intended  as  an  anchor  light,  and 
that  this  light  was  hung  in  her  jib-halyards,  where  it  could  be  and  was 
plainly  seen,  and  that,  although  two  lights  may  have  been  seen  on 
her,  one  was  probably  a  light  in  her  cabin;  and  the  lantern  swung  by 
the  mate,  and  afterwards  hung  over  or  placed  on  top  of  the  cabin, 
may  have  been  the  other  light  mentioned  by  the  witnesses  on  the 
Avon,  from  which  they  concluded  that  she  had  two  anchor  lights 
set.  But  even  if  she  had  two  bright  white  lights  hung  in  her  rigging, 
one  forward  and  the  other  aft,  I  do  not  see  from  the  proof  how  that 
contributed  to  bring  about  the  collision.  In  the  first  place,  it  did  not 
confuse  or  deceive  any  one  else.  The  tug-men  passing  in  or  out  of 
the  harbor,  and  the  men  at  the  life  station,  were  not  misled  by  it; 
while,  from  the  testimony  of  all  the  witnesses  on  the  Avon,  it  is  'clear 
that  they  did  not  make  out  either  light  in  time  to  have  avoided  the  col- 
lision.   There  is  no  proof  showing  that  the  conduct  or  management 
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of  the  Avon  was  in  any  degree  embarrassed  by  tbe  faet  that  they  saw 
two  lights,  instead  of  one,  on  the  barge.  When  they  discovered  one 
or  both  the  lights  on  the  barge,'  and  came  to  the  conclusion  that  such 
light  or  lights  were  on  a  vessel  at  anchor,  it  was  too  late,  by  their 
own  showing,  to  avoid  the  collision. 

It  is  contended  by  respondents  that  a  display  of  two  lights  by  a 
vessel  at  anchor  is  in  direct  violation  of  the  law,  and  therefore  libel- 
ants cannot  recover,  because  rule  2  says :  "The  lights  mentioned  in 
the  following  rules,  and  no  others,  shall  be  carried  in  all  weathers  be- 
tween sunset  and  sunrise."  And  rule  10  says :  "All  vessels,  whether 
steam-vessels  or  sail-vessels,  when  at  anchor  in  roadsteads  or  fair- 
ways, shall,  between  sunset  and  sunrise,  exhibit  where  it  can  best  be 
seen,  but  at  a  height  not  exceeding  20  feet  above  the  hull,  a  white 
light  in  a  globular  lantern  of  eight  inches  m  diameter,  and  so  con- 
structed as  to  show  a  clear,  uniform,  and  unbroken  light,  visible  all 
around  the  horizon,  and  at  a  distance  of  at  least  one  mile." 

Under  the  facts  in  this  case,  as  I  find  them  from  the  proof,  it  is 
not  necessary  that  the  court  shall  decide  whether  a  vessel  lying  at 
anchor  may  not  and  should  not,  under  circumstances  which  can  read- 
ily be  imagined,  display  more  than  one  anchor  light,  because  the  proof 
satisfies  me,  being  that  of  her  crew,  who  are  presumed  to  have  the 
best  information  as  to  what  was  done  on  board  of  her,  that  this  barge 
set  only  one  anchor  light,  and  that  at  the  proper  height  above  the 
deck,  and  in  a  properly  conspicuous  place,  and  of  the  size  and  con- 
struction required  by  the  rules ;  but,  certainly,  the  rule  does  not  re- 
quire that  a  vessel  at  anchor  shall  extinguish  or  inboard  her  cabin 
lights  so  that  no  light  can  possibly  be  seen  from  any  part  of  her  hull. 
It  seems  to  me  the  purpose  of  the  rule  was  to  have  at  least  one  bright 
white  light  set,  so  high  as  to  be  clearly  visible  from  all  directions, 
and  which,  from  its  comparative  height,  and  the  fact  that  it  was  sta- 
tionary, would  indicate  at  once  that  it  was  upon  a  vessel  at  anchor; 
but  other  lights,  even  in  the  rigging,  or  upon  the  hull,  or  in  the  cabin 
windows,  would  not  contradict  such  indication  or  mislead  an  ap- 
proaching vessel. 

The  hull  of  this  barge  was  a  trifle  over  200  feet  long,  and  if  two 
lights  had  been  displayed,  one  at  each  end,  I  cannot  see  how  it  could 
have  misled  any  one  on  a  vessel  approaching  her,  because  rays  of 
light  are  not  bent  or  deflected  laterally  in  passing  through  the  air  so 
as  to  change  the  apparent  locality  of  the  source  from  whence  they 
come.  The  lookout  on  the  Avon  states  he  saw  the  lights,  and  that 
they  seemed  to  be  at  least  a  quarter  of  a  mile  apart;  and  hence  it  is 
argued  that  those  in  charge  of  the  Avon  were  misled  because  they 
thought  they  were  upon  two  different  vessels,  and  steered  between 
them.  There  is  proof  in  the  case  showing  there  was  a  tug  just  a  lit- 
tle to  the  north  and  outside  of  the  Scott,  which  was  showing  her  lights, 
and  it  is  possible  that  the  lookout  of  the  Avon  may  have  seen  the  tug 
light  as  well  as  the  anchor  light  on  the  Scott ;  and,  probably,  they 
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-would  have  been  a  quarter  of  a  mile  apart.  Bat  the  idea  that  if  there 
were  two  lights  on  the  Scott,  they  would  appear,  under  any  circum- 
stances, to  have  been  further  apart  than  they  actually  were,  is  absurd, 
from  any  point  of  view  it  is  considered.  Rays  of  light  do  not  bend 
laterally.  If  they  did  so,  you  could  see  around  a  hill,  and  it  would 
be  impossible  to  run  a  straight  line  with  a  compass  or  transit.  It  is 
true  that  light,  in  passing  through  media  of  different  densities,  is  re- 
fracted virtically  in  a  slight  degree;  but  the  apparent  position  of  an 
object  in  a  lateral  direction  is  subject  to  no  change  from  this  cause. 
If  it  were  otherwise,  you  could  not  steer  in  a  straight  line  to  a  light 
at  all.  So  I  conclude,  from  the  fact  the  lookout  on  the  Avon  says  he 
saw  these  two  lights  so  far  apart,  as  an  excuse  for  not  giving  the  alarm 
in  time  to  avoid  running  into  the  Scott,  shows  that  he  either  saw  the 
light  on  the  tug  or  else  that  he  has  fabricated  an  attempted  excuse 
for  his  want  of  vigilance  and  intelligence.  No  prudent  seaman,  even 
if  he  saw  what  seemed  to  be  two  anchor  lights  200  or  250  feet  apart, 
would  attempt  to  pass  between  them,  on  the  supposition  that  they 
were  on  two  different  vessels ;  because  the  anchor  light  may  be  on 
the  forward  or  after  part  of  the  vessel, — where,  according  to  the  judg- 
ment of  those  in  charge  of  the  vessel  at  anchor,  it  can  be  best  seen, 
— and  therefore  a  man  in  charge  of  an  approaching  vessel,  when  he 
sees  an  anchor  light,  and  while  the  distance  or  the  darkness  prevents 
his  seeing  the  exact  situation  of  the  hull,  must  take  promptly  the 
requisite  steps  to  give  the  light  so  wide  a  berth  as  to  pass  clear  of 
the  vessel  it  is  on.  Not  knowing  which  end  of  the  vessel  the  light 
is  displayed  from,  his  only  safety  is  in  going  far  enough  away  to  avoid 
a  collision  with  even  the  largest  and  longest  vessel;  and  the  same 
may  be  said  if  two  lights  are  seen  within  a  possible  vessel's  length 
apart, — he  must  go  so  far  away  as  to  clear  both,  if  he  shall  conclude 
they  are  on  different  vessels. 

The  proof  also  shows  that  it  is  quite  common  for  vessels  at  anchor 
in  Milwaukee  bay  to  display  two  anchor  lights,  so  that  those  in  charge 
of  vessels  in  motion  in  that  locality,  and  acquainted  with  the  usages 
in  that  regard,  are  bound  to  anticipate  that  a  vessel  at  anchor  may 
show  two  lights,  even  if  such  showing  is  contrary  to  law.  But  I  do 
not  think  it  can  be  deemed  a  violation  of  the  rule  to  show  two  anchor 
lights,  because  it  is  possible  a  vessel  lying  at  anchor  may  find  it  nec- 
essary to  partly  raise  a  sail  so  as  to  be  ready  to  get  under  way  in  case 
of  a  change  of  wind,  or  the  sudden  rising  of  a  storm,  which  would  ob- 
scure one  light,  and  make  two  lights  absolutely  necessary.  It  was 
not  necessary  on  this  occasion,  it  is  true;  but  it  is  hardly  possible  that 
if  a  vessel  situated  in  this  manner  should  show  two  anchor  lights,  it 
could  be  brought  as  a  charge  against  her  in  case  of  a  collision. 

I  now  come  to  consider  briefly  the  proposition  that  the  Scott  should 
have  shown  a  torch  in  time  to  have  notified  the  Avon  of  her  position ; 
and  that  her  failure  to  do  so  is  such  contributory  negligence  as  ex- 
cuses the  Avon  or  mitigates  the  consequences  of  the  collision.   I  have 
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only  to  say  that  I  do  not  understand  that  it  is  necessary  for  a  vessel 
ai  anchor  to  show  a  torch  when  it  is  clear  that  the  approaching  ves- 
sel, by  a  vigilant  and  proper  lookout,  could  have  seen  her  without  a 
torch.  Vessels  at  anchor  in  the  night,  with  their  own  light  properly 
set  and  burning,  have  a  right  to  assume  that  an  approaching  vessel  is 
obeying  the  law ;  that  it  has  a  proper  lookout,  and  is  taking  the  proper 
precautions  to  avoid  a  collision ;  and  hence,  when  the  watch  on  a  ves- 
sel at  anchor  sees  another  vessel  approaching  at  a  distance  of  about 
three-quarters  of  a  mile,  and  sees  all  her  lights  clearly  and  distinctly, 
he  has  the  right  to  assume  that  the  lookout  on  the  approaching  ves- 
sel sees  his  lights,  and  will  in  due  time  adopt  the  proper  maneuver  to 
pass  clear  of  him.  It  is  said,  however,  in  behalf  of  the  Avon,  that 
the  air  was  filled  with  smoke  from  the  rolling-mills,  so  as  to  prevent 
the  lookout  on  the  Avon  from  seeing  the  barge's  lights;  but  it  hardly 
needs  argument  to  demonstrate  that,  if  a  man  standing  on  the  deck 
of  the  barge  could  see  all  the  lights  of  the  Avon  as  she  approached 
him,  it  was  equally  feasible  for  the  lookout  on  the  Avon  to  have  seen 
the  lights  on  the  barge.  If  the  rays  of  light  from  the  green,  red,  and 
white  lanterns  of  the  Avon  were  clearly  seen  on  the  barge  from  the 
time  she  headed  down  the  harbor,  as  is  most  abundantly  proven,  then 
there  is  absolutely  no  reason  why  a  competent  and  vigilant  lookout 
on  the  Avon  should  not  have  seen  the  barge's  lights.  That  there  was 
some  smoke  on  the  bay.  must  from  the  proof  be  taken  as  an  estab- 
lished fact,  but  it  is  evident  that  this  smoke  did  not  materially  obscure 
the  lights  on  the  Avon  nor  the  barge ;  for  men  on  tugs  out  in  the  bay 
in  the  vicinity  of  the  barge  saw  the  Avon's  lights  and  the  city  lights 
from  the  time  she  headed  down  the  harbor,  while  the  life-saving  sta- 
tion men  from  the  station  at  the  end  of  the  piers,  and  the  men  on  the 
tug  inside  the  piers,  plainly  saw  the  lights  on  the  barge.  Indeed,  I 
can  hardly  conceive  that  smoke  from  these  rolling-mills,  after  drifting 
a  mile  and  a  half  over  the  water,  could  have  retained  enough  of  its 
soot  and  body  to  have  obstructed  the  view  of  lights  opposite  the  mouth 
of  the  harbor;  but,  if  it  ever  did  so,  I  feel  sure  from  the  proof  that  it 
did  not  do  so  on  this  occasion,  because  if  there  was  not  smoke  enough 
to  obscure  the  lights  of  the  Avon  and  prevent  them  from  being  seen 
from  the  barge  and  the  tugs  in  the  vicinity  of  the  barge,  then  there 
was  none  to  prevent  the  lookout  from  seeing  the  lights  of  the  barge 
from  the  forward  end  of  the  upper  deck  of  the  Avon.  And  if  the 
watch  upon  the.  barge  had  no  difficulty  in  seeing  the  Avon's  lights,  he 
had  the  right  to  assume  that  the  lookout  on  the  Avon  could  and  did 
see  his  light,  and  that  a  torch  was  not  called  for. 

My  own  conclusion  from  the  testimony  of  the  respondent  is  that 
the  lookout  and  perhaps  the  captain  of  the  Avon  were  most  culpably 
negligent,  and  that  the  collision  arose  from  this  neglect.  It  must  be 
borne  in  mind  that  the  Avon  had  touched  at  Milwaukee,  on  her  way 
to  Chicago,  to  land  all  or  a  portion  of  her  freight.  Her  men  and  offi- 
cers had  all  been  hard  at  work  for  many  hours  putting  off  this  freight. 
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Their  supper  had  been  delayed  until  after  they  left  the  deck  at  Mil-* 
-waukee,  and  winded  the  vessel  for  the  purpose  of  running  down  tne 
harbor.  Supper  was  then  ready,  and  the  mates  both  went  to  supper 
by  the  captain's  direction,  although  it  was  the  mate's  watch,  and 
Joyce,  who  seems  to  have  been  employed  on  the  Avon  as  a  watch- 
man, lookout,  and  deck  hand,  being  paid  extra  at  the  rate  of  30  cents 
an  hour  for  the  time  he  worked  as  deck  hand,  was  placed  on  duty  as 
lookout.  Joyce  had  been  at  work  as  deck  hand  helping  to  unload, 
and  had  not  had  his  supper,  and  just  what  he  was  doing  daring  the 
time  the  steamer  was  running  down  between  the  piers  does  not  clearly 
appear  from  the  proof ;  but,  as  the  mate  says,  about  the  time  she 
passed  the  outer  ends  of  the  piers,  he  (the  mate)  directed  him  to  take 
his  place  as  lookout,  and  told  him  to  keep  a  bright  lookout,  and 
placed  an  opera-glass  on  the  top  of  the  pilot-house,  and  called  the 
lookout's  attention  to  it.  Shortly  after  he  was  thus  placed,  but  how 
many  minutes  it  is  impossible  to  say  from  the  proof,  Joyce  seems  to 
have  seen  one  or  more  of  the  barge's  lights  with  his  naked  eyes.  In- 
stead of  reporting  these  at  once  to  the  captain,  he  attempted  to  ex- 
amine them  through  the  glass,  found  the  glasses  were  not  clean, 
wiped  them  and  then  looked  again,  and  saw  two  lights,  which  proved 
afterwards  to  be  the  lights  on  the  Scott.  He  then  reported  them  to 
the  captain,  who,  instead  of  giving  any  orders  to  avoid  a  collision, 
directed  the  lookout  to  bring  him  the  glass.  It  was  handed  to  the 
captain,  who  attempted  to  use  it,  found  it  needed  adjusting  to  his 
eyes,  adjusted  it,  and  then  was  in  the  act  of  looking  for  the  lights, 
when  the  lookout,  who  had  gone  forward,  called  out  that  the  barge 
was  right  under  their  bows,  whereupon  the  captain  ordered  the  wheel 
to  starboard,  but  before  any  substantial  change  of  course  had  been 
effected,  he  ordered  the  wheel  hard  to  port,  and  before  she  had  swung 
a  point  to  starboard  the  Avon  struck  the  barge. 

The  engineer  and  captain  say  the  steamer  was  running  under  check, 
and  not  to  exceed  four  miles  an  hour.  If  so,  it  would  have  taken 
about  seven  minutes  to  have  run  from  the  ends  of  the  piers  to  the 
barge,  as  at  four  miles  an  hour  it  would  take  fifteen  minutes  to  run  a 
mile,  and  seven  and  a  half  minutes  to  run  half  a  mile.  There  was 
certainly  ample  time  for  Joyce,  the  lookout,  to  have  surveyed  the  en- 
tire bay,  and  taken  in  all  the  surroundings,  long  before  the  steamer 
had  passed  half  the  distance  from  the  piers  to  the  barge.  What  he 
was  doing  during  this  time  he  does  not  say;  but  I  think  I  am  justified 
in  inferring  that  the  mate  having  laid  the  field  or  opera-glass  on  the 
top  of  the  pilot-house,  Joyce  left  his  post  as  lookout,  made  his  way 
to  the  hurricane  dock  where  he  could  reach  the  glass,  and  then  went 
back  to  his  place;  but  whether  he  went  after  the  glass,  after  he  had 
seen  the  barge's  light  by  the  naked  eye,  we  do  not  know;  but  this 
does  appear,  that  the  mate,  after  he  had  directed  Joyce  to  take  his 
station  as  lookout,  brought  the  glass  from  his  room,  put  it  on  tire  top 
of  the  pilot-house,  and  called  Joyce's  attention  to  it-    Joyce  may  have 
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at  once  left  his  station  and  gone  for  the  glass,  or  may  not  have  gone 
for  it  until  after  he  saw  the  lights.  In  the  mean  time  the  steamer  was 
running  at  the  rate  of  four  miles,  and  perhaps  faster,  towards  the 
barge .  Then,  after  Joyce  had  made  out  the  lights,  he  wiped  the  glasses, 
and,  we  must  presume,  adjusted  them  to  his  eyes,  and  then  reported 
the  lights  to  the  captain.  The  captain  ordered  the  glass  handed  to 
himself,  and,  after  taking  time  to  adjust  the  glasses  to  his  eyes,  gave 
order b  to  starboard  and  then  to  port  the  wheel.  Here  was  time 
enough  lost,  which,  if  properly  employed,  would  have  avoided  a  collis- 
ion; for  a  steamer  like  the  Avon,  in  a  still  night,  would  readily  have 
swung  clear  of  this  vessel,  by  being  properly  maneuvered,  in  going  from 
two  to  four  hundred  feet.  If  Joyce  was  fit  for  the  duty  of  lookout,  he 
ought  to  have  been  able  to  have  seen  the  lights  on  the  barge  without 
the  aid  of  a  field  or  night  glass.  It  may,  I  think,  be  safely  assumed 
that  any  man  who  needs  a  night-glass  to  enable  him  to  discover  lights 
in  time  to  avoid  a  collision  is  unfit  for  a  lookout.  His  own  natural 
vision  should  be  sufficient  to  enable  him  to  perform  all  the  duties  of 
a  lookout.  The  night-glass  is  part  of  the  outfit  of  the  officer  of  the 
deck,  and  not  of  the  lookout's.  The  men  on  the  tugs,  at  the  life-sav- 
ing station,  and  on  the  deck  of  the  barge,  all  saw  the  city  lights,  the 
lights  in  the  bay,  the  Avon's  lights,  and  the  barge's  lights  without 
difficulty,  and  I  can,  therefore,  see  no  reason  why  a  glass  should  have 
been  called  into  requisition  to  aid  the  lookout  on  the  Avon.  It  seems 
to  me  to  have  been  a  fatal  hindrance.  While  the  lookout  was  get- 
ting it  from  the  place  where  the  mate  had  laid  it,  adjusting  it  to  his 
eyes,  wiping  the  glasses  at  each  end,  and  while  the  captain  was  call- 
ing the  lookout  from  his  place  to  bring  him  the  glass,  the  steamer 
was  steadily  and  surely  passing  over  the  brief  half-mile  between  the 
'  ends  of  the  pier  and  the  barge,  and  by  the  time  the  glass  had  told 
these  men  what  their  naked  eyes,  if  vigilantly  used,  should  have  re- 
vealed to  them,  it  was  too  late  to  avoid  the  collision. 

It  seems  to  me  that  Joyce,  fatigued  by  his  extra  labors  as  deck  hand 
in  unloading  freight,  went  sluggishly,  and  perhaps  stupidly,  to  his 
duty  as  lookout;  that  he  was  not  alert  and  watchful,  as  he  should 
have  been,  but  delayed  and  hesitated  when  he  should  promptly  have 
given  the  alarm  on  the  first  discovery  of  the  barge's  lights;  and  the 
captain,  for  some  inexplicable  reason,  instead  of  acting  on  the  first 
information,  and  either  stopping  or  backing,  allowed  his  boat  to  keep 
on  her  course,  while  he  deliberately  attempted  to  scrutinize  the  lights 
reported  to  him,  by  the  aid  of  the  glass.  If  there  was  smoke  enough 
to  embarrass  him,  or  render  his  vision  uncertain,  which  it  does  not 
seem  to  have  done  for  any  one  else  in  that  locality  at- the  same  time, 
so  much  the  more  reason  for  increased  caution  on  bis  part.  I  cannot, 
therefore,  see  that  there  was  any  fault  on  the  part  of  the  barge  which 
contributed  to  this  collision.  If  the  night  had  been  foggy,  so  as  to 
make  it  doubtful  to  those  on  the  barge  whether  the  barge  lights  would  . 
be  seen  by  those  in  charge  of  the  Avon,  it  might  have  been  their  duty 
v.22p,no.l5— 58 
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to  show  a  torch ;  bat  when  there  was  no  circumstance  to  justify  the 
fear  that  their  lights  were  not  or  could  not  be  seen  on  the  Avon, 
there  was  no  occasion  for  such  a  precaution;  and  if,  as  already  said, 
the  lights  of  the  Avon  had  been  plainly  and  continuously  in  sight 
from  the  barge,  then  they  could  hare  had  no  reason  to  suspect  that 
their  lights  would  not  be  seen  on  the  Avon.  Seeing  the  Avon's  lights, 
although  she  was  coming  directly  towards  the  barge,  and  knowing  that 
his  own  anchor  light  was  properly  placed  and  burning,  the  officer  on 
watch  upon  the  barge  would  naturally  have  supposed  that  the  Avon 
would  change  her  course  in  time  to  clear  him;  and  at  the  time  when 
it  became  evident  that  there  was  imminent  danger  of  a  collision,  the 
officer  of  the  watch  on  the  barge  caught  a  lighted  lantern  from  the 
deck-house  and  waved  it  along  the  deck  of  the  barge,  to  indicate  dan- 
ger. And  comment  is  made  by  the  respondent's  counsel  because  he 
did  not  then  show  a  torch ;  but  it  is  apparent  that  the  display  of  a  torch 
at  that  time  would  have  availed  nothing,  because  the  captain  and 
lookout  of  the  Avon  at  that  time  had  become  fully  aware  of  their  prox- 
imity to  the  barge,  and  knew  then  all  that  the  torch  could  tell  them, 
but  too  late  to  avoid  the  collision.  The  commissioner  found  that  the 
fault  for  the  collision  was  wholly  with  the  Avon,  and  found  the  libel- 
ants entitled  to  recover  the  amount  of  the  two  policies  paid,  as  charged 
in  the  libel,  together  with  interest  since  such  payment.  The  excep- 
tions to  his  report  are  overruled,  the  report  confirmed,  and  decree  as 
recommended  by  the  report. 


Salvage— Vessel  on  Fire — Award. 

A  steamer  coming  up  the  Atlantic  coast  loaded  with  cotton,  about  6  p.  v., 
found  her  cargo  in  the  lower  hold  on  fire.  Her  hutches  were  battened  down, 
and  her  passengers  put  on  hoard  a  hark,  and  she  headed  for  the  Delaware 
breakwater,  where  she  intended  to  suhmerge  her  hold  in  shallow  water.  She 
arrived-  there  about  7:30  next  morning;  and,  on  signals,  a  wrecking  tug  and 
schooner  at  work  there  came  to  her  assistance  with  a  steam-pump,  the  captain 
designing  to  use  it  in  an  attempt,  to  throw  water  directly  into  the  compartment 
where  the  smothered  fire  was.  Through  want  of  sufficient  length  of  hose,  and 
of  sufficient  power  in  the  engine,  it  was  found  impossible  to  throw  any  water 
directly  into  the  compartment  where  the  fire  was,  but  only  into  the  between- 
decks,  where  it  ran  aft.  Upon  finding  that  no  water  could  he  thrown  directly 
into  the  compartment  where  it  was  wanted,  the  master  ordered  the  two  sea-cocks 
in  the  ship  opened,  for  the  purpose  of  flooding  her,  as  originally  designed,  and 
that  the  ship,  which  had  previously  anchored  in  about  25  feet  of  water,  be  taken 
by  the  pilot  into  19  feet  of  water,  which  was  done  by  the  libelant's  tug.  This 
was  accomplished  by  about  10  a.  m.  From  that  time,  the  tug  resumed  the  pump- 
ing, and  continued  it  till  about  6  : 30  p.  m,,  when  the  ship  was  grounded  on  an 
even  keel,  and  the  fire  extinguished,  having  put  into  the  steamers  hold  during 
that  time  about  one-fourth  of  the  water  necessary  to  submerge  the  hold.  Dur- 
ing 36  hours  following,  the  ship  was  pumped  out  by  other  means,  and  then  came 
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to  New  York.   On  arHval.it  was  found  that  the  fire  had  destroyed  part  of  the 

cotton,  and  charred  the  under  side  of  the  deck,  in  that  compartment.  The 
steamer,  with  cargo  and  f  reiglit,  were  worth  $315,300.  Held,  that  the  time  saved 
in  submerging  the  hold  by  the  amount  of  wnter  put  in  by  the  salvors'  pump 
could  not  have  exceeded  two  or  three  hours;  that,  owing  to  the  insufficiency  of 
their  apparatus  to  throw  water  directly  on  the  fire,  considerable  time  was  lost 
in  the  abortive  attempt  to  do  so  ;  that,  as  it  turned  out,  probably  no  great  dif- 
ference would  have  resulted  from  the  absence  of  the  salvors'  services,  since  the 
.other  means  employed  by  the  ship  would  have  extinguished  the  fire  a  little 
later ;  that,  under  these  circumstances,  $3,500  are  a  sufficient  and  liberal  salv- 
age compensation  for  the  various  incidental  services  rendered  by  the  libelants. 


The  libel  claims  salvage  compensation  for  services  rendered  to  the 
Bio  Grande,  at  the  Delaware  breakwater,  in  extinguishing  a  fire  in  her 
lower  hold,  among  some  bales  of  cotton* ori  the  seventeenth  of  May, 
1882.  The  libelants  are  engaged  in  the  salvage  and  wrecking  bus- 
iness, and  have  vessels  consisting  of  schooners  and  steam-tugs,  with 
steam-pumps  and  other  appliances  for  those  purposes.  The  Bio 
Grande  is  a  steam- propeller  of  2;566  tons,  313  feet  long,  89  feet  beam, 
with  three  deeks.  Her  lower  hold  is  divided  into  three  compart- 
ments,— two  forward  of  the  engine-room,  and  one  aft.  She  waB  bound 
from  Galveston  to  New  York,  and  had  in  her  lower  hold  some  800 
bales  of  cotton.  At  about  6  p.  m.,  on  May  16th,  when  about  90  miles 
below  the  Delaware  breakwater,  some  smoke  was  discovered  issuing 
from  the  middle  compartment  of  the  lower  hold.  Her  passengers  were 
shortly  after  transferred  to  an  Italian  bark,  which  was  overhauled, 
and  the  steamer  was  then  immediately  headed  for  the  Delaware 
breakwater,  the  design  of  the  captain  being  to  reach  shallow  water 
where  he  could  submerge  the  hold  of  the  vessel.  Two  of  the  libel- 
ant's vessels,  a  steam-tug  and  a  schooner,  had  been  employed  just 
outside  of  the  breakwater  in  raising  a  wrecked  vessel.  About  7  o'clock 
on  the  morning  of  May  17th,  the  Bio  Grande  was  seen  a  little  out- 
Bide  of  the  breakwater  approaching  and  signaling  for  assistance.  The 
Bteam-tug  immediately  went  to  her,  and  the  captain  of  the  steamer, 
on  learning  that  a  schooner  with  a  steam-pump  was  near,  desired  her 
assistance  to  pom*  water  into  the  compartment  where  the  fire  was. 
The  steam-tug  immediately  went  back  and  brought  the  schooner  with 
the  steam-pump  along-side  the  Bio  Grande,  which  had  then  come  to 
anohor  in  about  four  fathoms  of  water.  The  steam-pump  was  placed 
upon  the  steamer's  deck  at  about  8  o'clock;  but  the  hose  being  insuf- 
ficient to  reach  the  hatch  below,  through  which  it  was  desired  that 
the  water  should  be  poured,  some  time  was  consumed  in  making 
wooden  troughs  to  conduct  the  water.  When  these  preparations  were 
completed,  and  the  pump,  set  to  work,  it  was  found  that  the  lift  of 
water  from  the  sea  to  the  height  of  the  steamer's  deck  was  too  great 
for  the  power  of  the  steam-pump.  The  pump  was,  therefore,  put 
back  upon  the  deck  of  the  schooner,  which  was  much  lower.  From 
this  position  the  water  could  only  be  introduced  into  the  ship  through 
the  forward  port-hole.    For  want  of  sufficient  leading  hose,  the  water 
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could  not  be  oarried  down  the  hatch  into  the  hold  where  it  was  needed, 
but  could  Only  be  pumped  into  the  between-decks. 

The  steamer  was  loaded  about  3  feet  lower  at  the  stern,  drawing 
14  feet  there  and  1 1  feet  forward.  During  the  night  previous  from 
the  time  when  the  fire  was  discovered,  the  pumps  were  kept  busily  at 
work,  pumping  in  water;  but  on  account  of  the  smoke  and  heat,  and 
the  rubber  hose  being  also  melted  in  attempting  to  get  water  down  the 
hatch,  and  it  being  desired  also  to  keep  the  hatch  closed,  lest  the 
fire  should  break  out,  the  water  had  not  been  pumped  directly  into 
the  middle  compartment,  where  the  fire  was;  and  what  was  pumped 
in,  as  I  infer,  went  mostly  astern,  increasing  her  depth  aft.  Thus, 
1  the  water  pumped  in  by  the  libelants'  steam-pump,  and  thrown  upon 
the  lower  deck,  ran  directly  aft  instead  of  going  down  into  the  com- 
partment where  the  fire  was.  The  only  communication  from  the  be- 
tween decks  to  the  hold  below,  the  hatches  , being  battened  down,  was 
through  the  coal-bunkers,  which  were  a  little  aft  of  amid-ships,  on  each 
side,  and  some  six  or  eight  feet  from  the  sides  of  the  ship.  These 
holes  could  not  be  reached  by  the  water  until  enough  had  been 
pumped  in  to  raise  the  level  of  the  water  behind  sufficient  to  reach 
the  coal-bunkers.  The  water  running  down  these  holes,  into  the  en- 
gine-room beneath,  would  reach  the  compartment  forward  of  it  through 
the  sluice-ways,  from  four  to  six  inches  square,  one  on  each  side,  which 
were  opened  at  the  bottom  of  the  compartment  bulk-head.  The  cap- 
tain, on  finding  that  no  water  could  be  introduced  by  the  libelant's 
steam-pump  directly  upon  the  fire,  reverted  to  his  original  plan  of 
submerging  the  hold.  He  therefore,  at  about  9  a.  m.,  opened  the 
two  sea-cocks  in  the  engine-room  at  the  bottom  of  the  ship,  one  of 
which  was  six  inches  in  diameter  and  the  other  twelve  inches,  ordered 
the  fires  to  be  drawn,  and  directed  the  pilot  to  take  the  vessel  into 
three  and  a  quarter  fathoms  of  water.  The  libelant's  tug  was  used  for 
this  purpose,  though  the  steamer  still  had  25  pounds  of  steam  in 
her  boilers,  and  she  was  moved  by  the  tug  about  half  a  mile,  when 
she  was  again  anchored,  in  19  feet  of  water.  This  was  accomplished 
by  10  o'clock,  and  from  that  time  until  about  6 :  30  j>.  m.  the  libelant's 
steam-pump,  with  occasional  interruptions,  continued  pumping  water 
into  the  between-decks,  as  before  stated.  Small  boats  were  plying 
back  and  forth  between  the  steamer  and  the  shore  during  the  day, 
and  numerous  telegrams  were  forwarded. 

The  libelants  endeavored  to  procure  additional  hose  for  service,  but 
were  unable  to  do  so.  The  steamer  grounded  astern  at  about  2  p. 
m.,  but  her  stem  was  still  drawing  only  11  feet.  The  captain  of  the 
steamer,  by  telegraph,  procured  the  assistance  of  the  steam- tug  North 
America  from  Philadelphia,  which  had  a  more  powerful  steam-pump 
and  better  appliances.  She  arrived  at  about  4 :  30  o'clook  in  the  aft- 
ernoon, and  pumped  through  hose  running  through  the  other  forward 
port-hole  and  down  the  forward  hatch  into  the  forward  compartment 
of  the  hold,  until  about  half-past  6,  when,  by  these  various  means 
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combined,  the  steamer's  head  was  finally  brought  down  so  that  she 
was  aground  fore  and  aft,  the  lower  hold  flooded,  and  the  fire  extin- 
guished. The  libelants  claim  that  the  Are  was  completely  under  con- 
trol from  and  after  9  o'clock  in  the  afternoon ;  that  their  services  were 
efficient,  both  in  putting  out  the  fire  and  in  bringing  the  steamer  to 
shallow  water,  and  also  in  removing  to  the  upper  deck  cargo  of  con-  , 
siderable  value  from  the  after  part  of  the.between-decks,  where  it  was 
in  danger  of  injury  from  water.  The  libelants'  tug,  on  the  following 
day,  alsp  brought  the  passengers  back  from  the  bark  to  which  they 
had  been  previously  transferred.  The  North  America  was  employed, 
but  not  the  libelants'  boat,  in  pumping  out  the  steamer;  and  at  1 
o'clock  of  the  night  of  the  19th  the  steamer  was  able  to  get  under  way 
for  New  York,  which  she  reached  in  safety  the  following  afternoon. 
The  respondents,  while  admitting  the  facts  in  the  main,  as  above 
stated,  contend  that  the  libelants'  services  were  of  a  very  unimpor- 
tant character,  contributing  little  or  nothing  towards  the  safety  of  the 
vessel. 

Benedict,  Taft  &  Benedict,  for  libelants. 
Butler,  Stillman  &  Hubbard,  for  claimants. 

Brown,  J.  The  services  rendered  by  the  libelants  in  this  case  were 
clearly  salvage  services.  But  the  case  is  destitute  of  any  circum- 
stances that  give  these  services  any  highly  meritorious  character. 
There  was  no  danger  tor  the  salvors;  no  hazard  of  life  or  property  on 
their  part;  no  call  for  the  exercise  of  daring,  skill,  enterprise,  or  gal- 
lantry ;  no  deviation  by  the  salving  vessel  to  enlarge  the  risks  of  her 
owners,  as  in  Markham  v.  Simpson,  22  Fed.  Rep.  743-745.  The 
steamer,  with  a  smothered  fire  in  her  lower  hold,  was,  doubtless,  in 
danger ;  but  the  mode  of  relief,  whereby  ship  and  cargo  were  saved 
from  large  loss,  was  devised  and  pursued  by  her  own  captain,  inter- 
rupted only  for  the  space  of  a  couple  of  hours  to  enable  the  libelants' 
steam-pump  to  make  the  effort  to  pump  water  into  the  compartment 
where  the  fire  was;  an  attempt  that  proved  ineffectual  through  the 
libelants'  lack  of  sufficient  appliances  and  a  sufficiently  powerful 
steam-pump.  The  fire  in  this  case  manifestly  was  not  extinguished 
chiefly  or  directly  by  means  of  the  libelants'  pump;  and  in  this  most 
essential  particular  this  case  differs  materially  from  the  cases  of  The 
Suliote,  5  Fed.  Rep.  99,  and  The  Connemara,  108  U.  S.  352;  S.  0.  2 
Sup.  Ct.  Rep.  754.  The  libelants'  pumping  merely  aided  in  flooding 
the  hold,  thereby  hastening  in  some  degree  the  putting  out  of  the  fire; 
but  the  principal  part  of  the  water  taken  aboard  was  clearly  taken 
through  the  steamer's  own  sea-cocks,  which  were  about  five  times  the 
capacity  of  the  libelants'  pump. 

The  evidence  furnishes  data  for  determining,  with  approximate  cor- 
rectness, the  proportion  of  water  introduced  by  the  libelants'  aid, 
taking  their  own  estimate  of  the  capacity  of  their  pump,  and  conse- 
quently for  determining,  approximately,  the  utmost  limit  of  time  saved 
by  their  aid  in  extinguishing  the  fire.    The  capacity  of  the  libelants' 
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steam -pump,  as  they  say,  was  about  100  tons  of  water  per  hour;  and, 
allowing  for  some  interruptions,  this  would  give  from  600  to  800  tons 
of  water  pumped  aboard  by  the  libelants'  tug.  The  whole  amount 
of  water  taken  aboard  in  flooding  the  ship  is  ascertained  as  follows : 
On  arrival  at  the  breakwater,  she  was  drawing  11  feet  forward  and 
15  feet  aft,  or  an  average  of  13  feet.  She  finally  grounded  fore  and 
aft  in  19  feet;  and  when  that  was  done  the  sea-cocks  were  closed.  In 
thus  sinking  and  grounding  in  19  feet  of  water,  the  steamer  displaced 
an  additional  weight  of  water  equal  to  a  body  of  water  6  feet  in  depth, 
with  a  surface  equal  to  the  length  and  breadth  of  the  ship,  viz.,  313 
feet  by  39,  that  is  to  say,  73,242  cubic  feet.  Fresh  water  weighs  62£ 
pounds  to  the  cubic  foot;  sea- water,  64  pounds,  or  81 J  cubic  feet  to 
the  ton.  This  gives  2,344  tons  additional  water  displaced  in  sinking 
the  ship  to  19  feet;  and  to  accomplish  this,  evidently,  precisely  the 
same  weight  of  water  was  necessary  to  be  taken  aboard.  The  quan- 
tity introduced  by  the  libelants'  pump  was,  therefore,  from  one-third 
to  one-quarter  of  the  whole  amount  taken  aboard  after  the  steamer's 
arrival  at  the  breakwater;  and  the  time  saved  in  extinguishing  the 
fire  by  the  libelants'  aid  could  not,  therefore,  exceed  from  two  to  three 
hours. 

Another  consideration,  however,  prevents  the  libelants' pump  from 
being  credited  with  the  saving  of  time  in  extinguishing  the  fire  in  the 
full  proportion  of  the  amount  of  water  pumpe'd  aboard  by  it.  No  wa- 
ter could  be  poured  directly  into  the  compartment  where  the  fire  was. 
The  only  avenues  to  it  were  two  small  sluice-ways  from  the  engine- 
room  and  the  run  beneath  the  flooring  of  the  lower  hold  running  back 
from  the  forward  compartment.  The  libelants'  pump  threw  no  water 
into  the  forward  compartment ;  while  the  sea-cocks  in  the  engine-room, 
which  were  aft  of  amid-ship,  being  of  much  larger  capacity  than  the 
sluice-ways  leading  out  of  the  engine-room,  took  in  water  much  faster 
than  it  could  run  out  through  the  sluice-ways  into  the  middle  com- 
partment. All  the  water  from  the  libelants'  pump,  as  I  have  said, 
ran  aft,  so  that  the  steamer's  stern  was  aground  in  19  feet  of  water 
by  2  o'clock,  while  her  stem  still  drew  but  11  feet.  As  the  sea-cocks 
in  the  engine-room,  however,  took  in  the  water  considerably  faster 
than  it  coald  run  out  into  the  compartment  where  the  fire  was,  the 
only  real  effect  of  the  additional  water  pumped  in,  by  the  libelants' 
pump  was,  at  first,  to  aid  in  sinking  the  stern,  and  later  to  increase 
somewhat  the  depth  of  water  in  the  engine  compartment,  and  thereby 
increase  the  pressure  upon  the  water  running  through  the  sluice-ways. 

Still  another  discount  must  be  made  from  the  time  saved  by  the 
services  of  the  libelants,  in  consequence  of  the  interruption  of  the  cap- 
tain's original  plan  to  submerge  the  ship,  by  the  tug's  undertaking  to 
introduce  the  water  directly  into  the  compartment  where  the  fire  was. 
The  libelants'  testimony  is  unequivocally  to  the  effect  that  when  the 
steam-tug  was  first  engaged  by  the  captain,  the  steamer  was  coming 
in  and  had  not  yet  anchored.     She  had  previously  taken  a  pilot 
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aboard,  and  the  whole  testimony  leaves  no  doubt  that,  in  first  coming 
to  anchor  where  he  did,,  the  captain  hoped,  through  the  libelants'  aid, 
to  extinguish  the  fire  by  pumping  water  directly  into  the  compart- 
ment where  it  was,  and  to  avoid  the  need  of  submerging  the  hold. 
The  libelants'  proposed  aid  was,  I  think,  the  reason  of  anchoring  at 
first  in  water  too  deep  for  submerging  the  hold  merely.  The  attempt 
proved  ineffectual,  in  consequence,  wholly,  of  the  insufficiency  of  the  li- 
belants' pump  and  of  its  appliances;  and  from  one  to  two  hours  were 
certainly  lost  in  this  abortive  attempt.  Had  it  not  been  for  this  un- 
dertaking by  the  libelants,  there  is  no  reason  to  suppose  that  the  cap- 
tain, instead  of  anchoring  at  first  in  deep  water,  would  not  at  once 
have  proceeded  to  the  proper  depth  of  water  for  submerging  the  hold, 
as  he  afterwards  did  proceed,  in  pursuance  of  his  original  plan.  By 
this  interruption  not  only  was  valuable  time  lost,  but  the  assistance 
of  the  tug,  in  towing  the  steamer  half  a  mile  to  her  second  place  of 
anchorage,  becomes,  from  this  point  of  view,  scarcely  more  than  a  just 
reparation  to  the  steamer  for  the  time  lost  in  the  attempt  that  those 
in  charge  of  the  tug  ought  to  have  known  would  be  ineffectual,  but 
which  the  captain  of  the  steamer  could  not  have  known. 

Salvage  compensation  is  only  allowed  for  benefits  actually  con- 
ferred; not  for  meritorious  exertions  alone.  The  India,  1  Wm.  Rob. 
408;  The  Blackwall,  10  Wall.  1,  12.  All  persons,  however,  who  do 
render  beneficial  aid  are  entitled  to  a  salvage  reward.  The  ship  and 
cargo  in  this  case  were  saved;  but  not  mainly,  as  the  above  consid- 
erations compel  me  to  conclude,  through  the  libelants'  efforts.  The 
fire  was  not  raging;  it  had  not  burst  out  anywhere.  Subsequent  ex- 
amination showed  that  it  arose  in  the  second  tier  of  bales  forward  of 
the  engine-room  bulk-head,  extending  up  through  the  bales  to  the  un- 
der side  of  the  deck,  and  charred  the  deck  to  a  considerable  extent  in 
that  vicinity.  On  the  whole,  I  do  not  think  it  probable  that  there 
would  have  been  any  breaking  out  of  the  fire,  even  if  the  libelants' 
aid  had  not  been  rendered;  and,  as  it  turned  out,  probably  no  great 
difference  would  have  resulted  from  the  absence  of  their  services,  since 
the  other  means  employed  by  the  ship  would  have  extinguished  the 
fire  a  little  later.  While  these  circumstances  are  sufficient  to  prevent 
any  large  salvage  reward,  they  are  not  sufficient  to  reduce  it  to  a 
mere  nominal  sum,  under  the  circumstances  of  this  case  as  under- 
stood at  the  time.  The  ship,  and  cargo  were  valuable ;  the  steamer 
being  worth  $170,000,  the  cargo  $130,000,  and  the  freight  and 
charges  $8,300;  in  all,  $315,300.  So  long  as  the  fire  was  unextin- 
guished, there  was  danger,  even  after  the  stern  had  grounded  at  2 
o'clock.  The  master,  though  a  man  of  great  coolness  and  self-posses- 
sion, was  under  great  apprehension  for  the  safety  of  the  ship,  even  after 
she  had  grounded  astern.  It  was  his  duty  to  employ  from  the  first 
every  available  means  that  could  contribute  anything  towards  hasten- 
ing the  extinguishment  of  the  fire  at  the  earliest  possible  moment. 
He  called  on  the  libelants  for  aid,  and  they  rendered  it  promptly,  and 
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their  steam-pump  was  of  some  service  in  the  early  extinguishment 
of  the  fire;  although,  under  the  circumstances,  I  must  hold  it  to  be 
of  a  minor  character.  And  their  additional  services  in  aiding  in  the 
removal  of  a  part  of  the  cargo  and  baggage;  in  furnishing  a  diver  to 
shut  the  sea-cocks  when  the  hold  was  full ;  in  lying  by  during  the 
night,  at  the  master's  request,  to  render  any  help  that  might  become 
necessary;  and  in  finally  transferring  the  passengers  back  to  the  Rio' 
Grande  when  she  was  prepared  to  start,  are  entitled  to  some  consider- 
ation. 

In  the  case  of  The  Connemara,  108  U.  S.  352,  S.  C.  2  Sup.  Ct. 
Rep.  754,  where  $14,198,  or  6  per  cent.,  was  allowed  for  the  salvage 
of  a  ship  and  cargo  worth  $286,637,  the  court  say  that  had  not  the 
fire  "been  promptly  discovered  and  extinguished,  there  was  imminent 
danger  that  it  would  extend  to  the  rest  of  the  cotton,  and,  fanned  by 
the  stiff  breeze,  destroy  or  greatly  damage  the  ship  and  the  whole 
cargo;"  and  the  fire  in  that  case  was  extinguished  wholly  by  the  libel- 
ants' services.  The  court  intimate  even  there  that  "they  would  have 
been  better  satisfied  with  an  award  of  a  smaller  proportion,  though 
it  was  not  so  excessive  as  to  violate  any  rule  of  law. "  In  the  case  of 
The  Suliote,  also,  (5  Fed.  Rep.  99,)  the  fire  was  extinguished  by  the 
salvors,  and  not  mainly  through  the  ship  herself. 

On  the  whole,  I  think  the  sum  of  $3,500  will  be  a  sufficient  and 
liberal  salvage  reward  in  this  case  for  the  various  incidental  services 
of  the  libelants;  sufficient  for  all  the  services  actually  rendered,  and 
a  reasonable  encouragement  for  salvage  undertakings  and  for  the 
maintenance  of  proper  means  and  appliances  therefor,  (The  Tornado, 
109  U.  8.  110;  S.  Q.  3  Sup.  Ct.  Rep.  78;  The  Egypt,  17  Fed.  Rep. 
369;  Baker  Salvage  Co.  v.  Excelsior,  19  Fed.  Rep.  436;  The  Ply- 
mouth Rock,  9  Fed.  Rep.  422,)  while  not  imposing  upon  the  claimants, 
or  on  the  vessel  and  cargo  saved,  a  tax  out  of  reasonable  proportion 
to  the  benefits  received. 


Pennsylvania  R.  Co.  v.  Atha  and  others. 

(District  Court,  2).  New  Jersey.  January  7,  1886.) 

1.  Wharves  and  Docks — Authority  of  Agent— Injury  to  Vessel. 

A.  was  the  owner  of  a  wharf  at  Newark,  on  the  Passaic  river,  and  the  con- 
signee of  a  cargo  of  coal  shipped  on  board  a  barge  belonging  to  libelant.  When 
the  barge  arrived  at  the  wharf  tbe  master  found  M.  in  charge,  directing  the 
moving  of  vessels,  etc. ,  and  in  obedience  to  his  direction  moored  the  barge 
along-side  tbe  docks  and  when  the  tide  went  out  the  barge  grounded,  and  was 
seriously  injured  by  piling  that  had  been  negligently  left  standing  under  the 
water.  After  mooring,  but  before  the  grounding  of  the  barge,  the  master  re- 
ported to  the  clerk  of  the  libelant  the  arrival  of  the  barge,  and  was  referred  to 
M-  as  his  representative.  Held,  that  the  master  had  a  right  to  assume  that  M. 
was  the  ageut  of  the  owner  of  the  wharf,  and  that  he  was  liable  fur  the  injury. 
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2.  Same— Liability  of  Owners  or  Occupiers. 

The  owner  or  occupier  of  a  dock  is  liable  for  damages  to  a  person  who  makes 
use  of  it  by  his  invitation,  express  or  implied,  for  an  injury  caused  by  any  de- 
fect or  unsafe  condition  of  the  dock,  which  he  negligently  causes,  or  permits  to 
exist,  provided  the  person  himself  exercises  due  care. 

This  libel  is  filed  by  the  Pennsylvania  Railroad  Company,  owners  of 
the  barge  The  Delaware  &  Baritan  Canal  No.  3,  against  Benjamin  Atba 
&  Co.,  to  recover  damages  for  injuries  to  the  said  barge  whilst  lying  at 
the  wharf  of  the  respondents  at  Newark,  on  the  Passaic  river,  under 
the  following  circumstances.  On  the  sixth  of  November,  1878,  Shaw 
Brothers,  of  Baltimore,  shipped  on  board  the  barge  275  tons  of  Cum- 
berland coal  consigned  to  Benjamin  Atha  &  Co.,  at  the  port  of  New- 
ark, New  Jersey.  The  barge,  being  towed  by  a  steam-tug,  proceeded 
on  her  trip  and  arrived  at  the  wharf  of  the  respondents  in  Newark 
about  noon  on  the  thirteenth  of  November.  The  master  of  the  barge 
fonnd  another  boat  discharging  its  load  at  the  derrick  on  the  wharf, 
and  a  schooner  lying  outside  of  her.  He  requested  the  captain  of  the 
tug  to  put  him  alongside  of  the  schooner,  and  threw  a  line  to  the  ca- 
nal-boat unloading,  asking  one  of  the  hands  on  board  to  take  the  line. 
The  only  person  on  the  dock  was  a  Capt.  Mullins,  who  was  employed 
by  the  respondents  as  a  stevedore  to  unload  boats  coming  to  the  wharf, 
and  who  was  then  engaged  in  discharging  the  canal-boat.  He  forbade 
the  crew  of  the  boat  taking  the  line,  told  the  master  of  the  libelant's 
vessel  that  he  could  not  lie  there,  as  he  would  be  in  the  way,  and  directed 
the  captain  having  the  Delaware  &  Raritan  Canal  No.  3  in  tow  to 
drop  her  astern.  The  boat  was  dropped  astern  to  the  dock  below,  at 
the  place  pointed  out  by  Mullins,  and  was  fastened  alongside  of  the. 
respondents'  dock,  and  was  breasted  off  by  his  directions  eight  -or  ten 
feet  from  the  dock,  where  Mullins  assured  him  she  would  lie  level  and 
in  safety.  The  master  then  was  directed  to  the  office  of  the  respond- 
ents, near  the  wharf.  He  reported  his  arrival,  and  was  told  by  a 
clerk  to  whom  he  handed  the  bill  of  lading,  to  see  Capt.  Mullins,  who 
would  give  all  needed  instructions  about  discharging.  Having  thus 
moored  the  libelant's  barge,  under  the  superintendence  of  Capt.  Mul- 
lins, the  master  left  her  about  2  or  8  o'clock  in  the  afternoon,  went 
up  to  the  city  of  Newark,  where  he  met  some  friends,  and  re- 
turned to  the  boat  about  dusk  the  same  evening,  and  found  her 
aground.  He  boarded  her,  and,  after  eating  his  supper,  retired  to 
bed.  The  barge  had  grounded  with  the  fall  of  the  tide,  after  several 
hours  of  flood.  The  master  turned  out  about  11  or  12  o'clock  that 
night  to  ascertain  the  condition  of  the  boat.  He  found  that  she  was 
full  of  water,  not  having  risen  with  the  rising  tide.  It  was  afterwards 
discovered  that  she  had  settled  upon  some  obstructions  in  the  bottom 
of  the  river,  and  had  her  bottom  punctured  with  several  holes,  which 
caused  her  to  leak  so  badly  that  she  could  not  be  raised  except  by  the 
employment  of  wreckers,  and  after  large  expense  and  long  delay. 

We  learn  from  the  testimony  of  Atha  that  the  respondents  pur- 
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chased  the  property  where  the  libelant's  barge  was  placed  in  the 
spring  of  the  year  1889.  It  was  then  used  as  a  ship-yard,  having  no 
very  permanent  dock-line  in  front.  There  were  two  marine  railways 
on  the  premises,  used  for  hauling  vessels  oat  of  tbe  water  onto  the 
land,  to  be  repaired,  one  of  which  projected  down  for  some  distance 
into  the  river,  and  consisted  of  two  parallel  tracks,  about  12  feet 
apart,  and  running  nearly  at  right  angles  to  the  face  of  the  dock, 
supported  by  wooden  piles  driven  on  the  shore  and  in  the  bed  of  the 
river.  There  was  a  provision  in  the  conveyance  by  which  the  grantor 
(Richards)  excepted  and  reserved  from  the  operation  and  effect  of  the 
deed  all  buildings,  sheds,  ways,  and  all  movable  things  of  every  name 
and  nature  on  said  premises,  hereby  conveying  nothing  more  than 
the  land  itself,  and  also  reserving  the  use,  occupation,  and  possession 
of  the  premises  for  one  year  from  the  date  of  the  conveyance.  By 
virtue  of  this  reservation,  the  said  grantor  occupied  the  premises  for 
a  year  as  a  ship-yard,  and,  at  the  expiration  of  the  year,  removed  the 
buildings  and  the  ground-ways,  tracks,  and  machinery  of  the  said 
marine  railways,  to  an  adjoining  property  which  he  had  purchased, 
leaving  upon  the  premises  the  piles  on  which  the  railways  had  been 
placed.  When  the  respondents  made  the  purchase  there  was  an  old 
spile  dock  in  front  of  the  property — piles  driven  and  capped,  with 
plank  on  their  top.  The  respondents  built  a  new  dock  and  bulk-head, 
extending  the  same  a  few  feet  further  into  the  river,  and  using,  to 
some  extent  at  least,  the  piles  that  had  been  left  of  the  marine  rail- 
ways in  the  new  construction.  When  the  dock  was  filled  in,  such  of 
the  pilings  as  were  standing  within  the  bulk-head  were  covered  up  by 
the  respondents,  but  those  in  the  bed  of  the  river  outside  were  not  re- 
moved, either  by  Richards  &  Brown  or  the  respondents,  after  they 
purchased  the  property.  From  the  testimony  of  Mr.  Everett  there 
seems  to  be  no  reasonable  doubt  that  the  injury  to  the  libelant's  barge 
was  caused  by  these  pilings  left  in  the  river.  Mr.  Brown  thinks  that 
the  railway  extended  into  the  river  30  or  40  feet  outside  the  dock- 
line,  but  does  not  know  what  supported  it,  or  that  there  were  any  piles, 
driven  in  the  bed  of  the  river.  Mr.  Atha  testifies  that  he  was  never 
informed  that  there  were  any  pilings  there,  but  does  not  say  that  he 
ever  took  any  pains  to  ascertain  whether  there  were  or  not.  After 
the  injury  to  the  libelant's  barge,  the  respondents  employed  Mr.  Van 
Ness  to  remove  the  piles  from  the  river  bed.  He  says  he  found  and 
pulled  up  12  or  14,  4  or  5  of  which  were  8  or  10  inches  above  the 
mud,  and  about  2  feet  under  water  at  low  tide. 

Wilcox,  Adams  &  Macklin,  for  libelant. 

McCarter,  Williamson  dt  McCarter,  for  respondents. 

Nixon,  J.  The  decision  turns  upon  two  questions :  (1)  Were  the 
respondents  responsible  for  the  acts  of  Mullins  in  regard  to  the  loca- 
tion of  libelant's  barge  ?  (2)  Did  they  possess  such  knowledge  of  the 
circumstances  of  the  property,  when  they  purchased,  as  to  put  them 
upon  inquiry  concerning  the  condition  of  the  river  bed  in  front  ?  If 
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the  facts  shown  in  the  testimony  warrant  the  answer  of  both  these 
questions  in  the  affirmative,  there  should  be  a  decree  for  the  libelant; 
if  not,  the  libel  must  be  dismissed. 

1.  In  regard  to  the  first,  the  respondents  were  the  owners  of  a  wharf 
upon  a  public,  navigable  river,  to  which  vessels  loaded  with  freight 
were  in  the  habit  of  coming.  In  the  present  case,  and,  perhaps,  gen- 
erally, the  respondents  were  the  consignees  of  the  cargo.  The  master 
of  the  libelant's  barge  was  a  stranger  there,  and  Mullins  was  the  only 
person  he  found  on  the  premises  who  assumed  any  responsibility  in 
directing  him  where  to  go,  or  what  to  do.  He  was  engaged  as  steve- 
dore in  unloading  all  vessels  consigned  to  the  respondents,  and  was 
paid  by  them  for  his  services,  the  amount  being  afterwards  deducted 
by  the  consignees  from  the  freight  due  to  the  master.  Mr.  Atha  tes- 
tifies that,  although  no  person  had  special  authority  over  the  wharf, 
or  arriving  vessels,  it  was  necessary  for  Mr.  Mullins,  in  the  course 
of  his  duties,  to  request  the  captains  to  move  their  boats,  so  that  it 
would  be  possible  for  him  to  unload  them;  and  that,  so  far  as  it  ap- 
pertained to  all  that  was  necessary  for  him  to  continue  his  work,  he 
made  them — requested  them — to  lie  here  or  there,  as  a  matter  of 
course.  Page  186  of  Record.  He  was  aware  that  Mullins  was  in  the 
habit  of  exercising  such  authority,  and  never  found  fault  with  him 
for  so  doing.  In  addition  to  this,  it  appears  that,  after  the  master 
had  moored  the  barge  alongside  of  the  dock,  under  Mullins'  specific 
directions,  he  reported  to  the  clerk  of  the  respondents  in  the  office, 
and  was  referred  by  him  to  Mullins,  as  the  representative  of  the  con- 
signees in  the  matter  of  discharging  the  cargo. 

I  do  not  think  it  is  competent,  under  the  circumstanoes,  for  the 
principal  to  shield  himself  from  the  responsibility  of  the  acts  of  his 
agent  by  setting  up  that  he  did  not  authorize  the  act  from  which  the  in- 
jury arose.  The  master  of  the  barge  had  a  right  to  assume  that  the 
single  person  he  found  in  the  employ  of  the  consignees  could  speak  and 
act  in  their  behalf,  and  that,  when  so  speaking  and  acting,  he  was 
not  overstepping  the  limits  of  his  employment.  The  case  is  much 
stronger  than  the  recent  one  of  Barber  v.  Abendroth,  in  the  supreme 
court  of  New  York,  (26  Daily  Reg.  148.)  Suit  was  there  brought  to 
recover  damages  sustained  by  the  boat  of  the  plaintiff  while  moored 
at  the  defendants'  wharf  on  By  ram  river  at  Port  Chester.  She  was 
taken  to  the  wharf  laden  with  sand,  consigned  to  the  defendants.  A 
contract  had  been  entered  into  with  the  defendants  by  Whitehead 
Bros,  for  the  sale  of  the  sand  and  its  delivery  to  the  defendants  at 
their  dock.  The  plaintiff  arrived  with  the  sand  in  the  vicinity  of  the 
dock  near  the  middle  of  the  night.  He  found  a  watchman  on  the 
dock.  He  had  received  no  directions  as  to  where  he  should  place  his 
boat  to  have  the  sand  unloaded.  He  applied  to  the  watchman,  who 
was  there  in  the  service  of  the  defendants,  for  directions  as  to  where 
the  sand  was  wanted,  and  the  watchman  said  he  could  not  tell ;  but  in 
the  course  of  the  interview  he  indioated  to  him  a  point  on  the  wharf 
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where  sand  had  previously  been  received  by  the  defendants.  He  went 
to  that  point,  and  was  assisted  by  the  watchman  in  securing  his  boat. 
When  the  tide  went  out  the  boat  rested  on  the  ground,  which  proved  to 
be  so  uneven  that  the  boat  settled  about  her  midships,  receiving  the  in- 
jury which  was  the  subject  of  the  action.  It  was  proved  on  the  trial 
that  the  watchman's  duties  were  limited  to  the  protection  of  the 
premises  from  fire  or  burglary.  "But,"  says  the  court,  "the  fact  that 
the  watchman  was  upon  the  premises,  in  their  apparent  charge  and 
possession,  was  a  direct  indication  that  he  so  far  represented  the  de- 
fendants as  to  be  authorized  to  indicate  what  might  properly  be  done 
by  a  vessel  arriving  at  the  wharf  on  the  defendants'  business  during 
the  night-time  when  no  other  person  was  to  be  found  who  could  be 
at  the  time  consulted.  The  faot  of  his  being  there,  in  the  service 
of  the  defendants,  was  an  indication  that  it  was  his  duty,  as  well  as 
his  authority,  to  look  after  their  affairs,  and  in  so  simple  an  act  as 
the  moving  of  a  vessel,  could  indicate  where  she  might  be  properly 
or  safely  placed."  The  court  sustains  its  position  by  quoting  its  oft- 
repeated  adjudication,  that —  ■■« 

"The  principal  is,  as  to  third  persons  not  having  any  notice  of  a  limitation, 
bound  by  the  ostensible  authority  of  the  agent,  and  cannot  avail  himself  of 
secret  limitations  upon  the  authority  and  repudiate  the  agency  where  inno- 
cent third  persons  have  in  good  faith  acted  upon  the  ostensible  authority  con- 
ferred by  the  principal. "  Doubleday  v.  Kress,  60  Barb.  181 ;  Lefler  v.  Field, 
50  Barb.  407;  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  825. 

2.  With  regard  to  the  second  question,  there  is  not  so  much  dis- 
pute or  difficulty  about  the  law  as  there  is  in  its  application  to  the 
facts.  The  owner  or  occupier  of  a  dock  is  undoubtedly  liable  for 
damages  to  a  person  who  makes  use  of  it  by  his  invitation,  express 
or  implied,  for  an  injury  caused  by  any  defect  or  unsafe  condition  of 
the  dock  which  he  negligently  causes  or  permits  to  exist,  provided, 
of  course,  the  person  himself  exercises  due  care.  He  is  not  an  in- 
surer of  the  safety  of  his  dock,  but  he  is  required  to  use  reasonable 
care  to  keep  it  in  such  a  state  as  to  be  safe  for  the  use  of  vessels 
which  he  invites  to  enter  it,  or  for  whioh  he  holds  it  out  as  fit  and 
ready.  If  he  fails  to  use  such  care, — if  there  is  a  defect  which  is 
known  to  him,  or  which,  by  the  use  of  ordinary  prudence  and  dili- 
gence, should  be  known  to  him, — he  is  guilty  of  negligence,  and  liable 
to  the  person  who,  using  due  care,  is  injured  thereby.  Nickerson  v. 
Tirrell,  127  Mass.  236;  The  John  A.  Berkman,  6  Fed.  Rep.  585. 
In  Sawyer  v.  Oakman,  1  Blatchf.  290,  the  owner  of  a  wharf  was  held 
bound  to  notify  the  master  of  a  vessel,  which  was  about  to  haul  into 
the  wharf,  as  to  the  condition  of  the  bottom  where  the  vessel  would 
ground  at  the  fall  of  the  tide,  and  was  held  liable  in  damages  for  in- 
juries to  the  vessel  caused  by  unequalities  in  the  bottom,  due  care 
having  been  exercised  by  the  vessel. 

When  the  respondents  purchased  the  property,  as  before  stated,  it 
had  been  used  as  a  ship-yard,  and  a  marine  railway  extended  from 
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the  shore  down  into  the  bed  of  the  river.  When  the  grantees  re- 
moved from  the  premises  the  buildings  and  other  improvements  re- 
served by  the  conveyance,  they  left  standing  above  and  below  the 
water  the  pilings  which  had  supported  the  railway.  The  respond- 
ents put  up  a  bulk-head  in  front  of  the  dock,  partially  filled  in  the 
same,  and  covered  up  the  pilings  where  the  filling  in  was  done,  bat  did 
not  disturb  those  outside  the  bulk-head  in  the  bed  of  the  river.  Mr. 
Atha  excuses  himself  for  leaving  them  by  saying  he  did  not  know  they 
were  there.  But  he  made  no  inquiry,  and  took  no  steps  to  ascertain 
whether  they  were  there  or  not.  I  think  it  was  negligence  for  not 
doing  so  on  completing  his  wharf  for  use,  and,  being  aware  of  the 
existence  of  the  railway,  he  owed  it  to  the  public  to  remove,  or  at 
least  to  attempt  to  remove,  the  obstructions  left  by  the  former  own- 
ers. From  the  large  number  of  pilings  afterwards  taken  out  by  Van 
Ness  it  is  manifest  that  a  little  inquiry  would  have  given  him  knowl- 
edge of  *>he  obstructions  to  the  navigation,  and  of  the  perils  to  the 
use  of  t.  <  wharf,  which  had  been  left  in  front  of  the  dock.  Holding 
that  the  omission  of  such  inquiry  was  negligence,  there  must  be  a 
deoree  for  the  libelant,  and  a  reference  to  ascertain  the  damages. 


•  1.  Salvage—Amount,  how  Determined. 

What  is  a  proper  allowance  for  salvage  is  a  question  for  the  sound  discretion 
of  the  court,  to  he  determined  by  a  consideration  of  the  time,  labor,  expense, 
and  risk  expended  and  incurred  by  the  salvors,  and  the  value  of  their  services. 
2.  Same— Steamer  near  Burning  Pirr— Compensation  op  Taos. 

An  iron  steam-ship,  with  aboutf  30  men  on  board,  and  45  pounds  of  steam  on 
her  donkey-engine,  was  lying  next  to  a  pier  that  caught  fire,  endangering  the 
steamer,  and,  as  a  precautionary  measure,  the  captain  summons  two  tugs  to 
render  assistance,  and  they  remained  by  her  for  several  hours.  The  steamer 
could  have  moved,  but  not  without  some  risk.  Held,  that  the  service  ren- 
dered by  the  tugs  was  a  salvage  service,  but  that,  under  the  circumstances, 
$1,100  would  be  sufficient  compensation  therefor. 
8.  Same— Excessive  Claim — Costs. 

Although  a  vessel  has  been  arrested  for  an  exorbitant  claim,  costs  may  be  al- 
lowed libelants  where  the  respondent  has  made  no  offer  of  compensation  what- 
ever for  the  services  rendered. 

In  Admiralty. 

Flanders  d  Pugh,  for  libelants. 

Morton  P.  Henry  and  H.  G.  Ward,  for  respondents. 

Butler,  J .  That  the  libelants  rendered  a  salvage  service  I  cannot 
doubt.  The  respondent  (in  the  brief  submitted)  admits  that  it  was 
"a  technical  salvage  service,  in  respect  that  the  parties  were  not  con- 
nected with  the  ship,  and  there  were  circumstances  which  required 
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removal  in  consequence  of  peril,  not  for  the  purpose  of  a  voyage." 
When  it  is  consideied,  however,  that  the  vessel  is  constructed  of  iron, 
that  the  sails  were  packed  away,  that  she  was  without  cargo,  had  ca-  . 
parity  to  move,  (though  limited,)  that  a  number  of  tugs,  capable  and 
willing  to  aid  her,  were  at  hand,  the  peril  seems  to  have  been  very 
slight,  indeed.  What  is  a  just  compensation  for  the  service  it  is  dif- 
ficult to  determine.  There  is  no  rule  by  which  it  can  be  accurately 
measured.  The  time,  labor,  expense,  and  risk  expended  and  in- 
curred, and  enterprise  shown,  by  the  libelant,  and  the  value  of  the 
services  to  the  respondent,  must  be  considered.  An  examination  of 
adjudicated  cases  involving  salvage  affords  little,  if  any,  aid.  Each 
case  stands  upon  its  peculiar  facts ;  and  no  two  are  alike.  What  is 
a  proper  allowance  is  a  question  for  the  sound  discretion  of  the  court. 
In  some  of  the  reported  cases  the  allowance,  viewed  in  the  light  of 
the  reported  facts,  seems  unreasonably  small ;  while  in  others  it  seems 
so  grossly  excessive  as  to  look  almost  like  robbery.  While  the  value 
of  the  property  saved  is  entitled  to  consideration,  it  is  by  no  means 
entitled  to  a  controlling  influence. 

Considering  the  circumstances  before  adverted  to, — the  time,  labor, 
expense,  and  risk  expended  and  incurred,  and  the  enterprise  shown 
by  the  libelants,  and  the  value  of  this  to  the  respondent, — what  com- 
pensation should  be  allowed  ?  The  time  occupied  was  but  a  few  hours ; 
the  labor  and  expense  were  little,  if  any,  greater  than  that  involved 
in  ordinary  towage  for  the  same  period ;  the  risk  involved  (to  the  libel- 
ants) was  very  slight,  and  the  enterprise  displayed  was  not  extraor- 
dinary. If  the  respondent  had  been  entirely  without  power  to  move, 
and  no  other  help  than  that  of  the  libelants  been  within  reach,  the 
value  of  the  service  to  her  would  have  been  very  great.  As  we  have " 
seen,  however,  she  could  move,  (though  probably  with  some  risk,)  and 
abundant  aid  was  at  hand  awaiting  call.  In  view  of  all  the  circum- 
stances I  believe  $1,100  to  be  a  just  allowance.  I  do  not  doubt  that 
the  libelants  would  very  cheerfully  have  contracted,  in  advance,  to  ren- 
der the  service  for  a  smaller  sum,  and  I  think  it  improbable  that  the 
respondent  would  have  contracted  to  pay  more,  considering  her  sit- 
uation, and  the  abundant  means  of  escape  at  hand.  I  do  not  think 
the  damage  sustained  by  one  of  the  tugs  should  be  charged  to  the  re- 
spondent. This  occurred  as  she  passed  out  of  the  slip  in  which  she 
lay  when  the  fire  broke  out.  While  it  is  possible  she  might  have  re- 
mained in  with  safety,  I  cannot  believe  she  would  have  stayed  so  near 
the  fire  and  taken  the  risk  of  destruction,  even  if  the  respondent  had 
not  required  aid. 

I  am  asked  to  withhold  costs  from  the  libelants  because  of  the  ex- 
travagant claim  ($10,000)  for  which  the  vessel  was  arrested.  Were 
it  shown  that  the  respondent  manifested  willingness  to  pay  a  reason- 
able compensation,  I  would  grant  this  request.  The  arrest  of  ves- 
sels for  claims  so  exorbitant  as  to  justify  a  conclusion  that  the  libel- 
ants know  them  to  be  grossly  unjust  is  reprehensible  and  deserves 
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rebuke.  But,  in  the  absence  of  any  offer  of  adequate  compensation, 
and  considering  the  ease  with  which  the  respondent  here  might  have 
had  relief  by  application  to  the  court,  I  do  not  feel  called  upon  to 
withhold  costs.  It  is  unnecessary  to  determine  at  this  time  how  the 
sum  awarded  should  be  distributed  among  the  several  libelants,  or 
whether  the  Toy  is  entitled  to  any  part.  It  may  not  be  improper, 
however,  to  say  that  upon  the  facts  before  me  I  would  allow  her  noth- 
ing.   A  decree  will  be  entered  for  $  1,100. 


Seamen's  Wages — Insolent  Cook — Discharge. 

A  woman,  who  had  shipped  on  a  barge  for  the  voyage  from  Buffalo  to  Bay 
City  and  return  as  cook,  used  insulting  and  impertinent  language  to  the  mas- 
ter, refused  on  one  occasion  to  obey  his  orders  as  to  the  time  when  she  should 
do  the  washing  for  the  crew,  and  finally  was  forcibly  removed  from  the  vessel 
by  a  deputy-marshal  employed  by  the  master,  when  she  reached  Bay  City.  She 
refused  to  receive  the  amount  tendered  her  for  wages  up  to  tjae  time  of  her  dis- 
charge and  to  sign  a  release  in  full,  and  on  her  return  to  Buffalo  tiled  a  libel 
to  recover  wages  for  the  whole  voyage,  car  fare  from  Bay  City  to  Buffalo,  and 
alleged  damages  to  her  clothing.  Held,  that  the'master,  notwithstanding  her 
conduct,  was  not  justified  in  turning  her  away  penniless,  friendless,  and  alone 
in  a  foreign  port,  and  that  she  was  entitled  to  recover  wages  for  the  voyage, 
and  her  traveling  expenses,  but  not  for  any  damage  to  her  clothing. 

In  Admiralty. 

On  the  fourteenth  day  of  June,  1884,  the  libelant  shipped  on  the 
respondent's  barge  as  cook  for  a  voyage  from  Buffalo  to  Bay  City  and 
return,  "if  not  sooner  discharged."  The  libelant  testified  that  the 
words  quoted  were  inserted  in  the  shipping  articles  without  her  knowl- 
edge or  consent.  The  vessel  reached  Bay  City  on  the  twenty-first  of 
June.  During  the  voyage  the  libelant  used  indecent  language  to  the 
master  on  several  occasions,  and  once  refused  to  obey  him  as  to  the 
time  when  she  should  do  the  washing  for  the  crew.  On  arriving  at 
Bay1  City  he  discharged  her,  but  she  refused  to  leave  the  vessel,  and 
was  insulting  and  impertinent  in  her  demeanor.  Finally,  the  services 
•  of  a  deputy  United  States  marshal  were  secured,  and  she  was  removed. 
The  master  tendered  her  $3.50,  the  amount  due  at  that  time,  upon 
her  signing  a  release  in  full.  This  she  declined  to  do.  Her  clothes 
were  put  by  the  deputy-marshal  in  a  tug  office,  where  they  remained 
several  weeks  during  her  stay  at  Bay  City.  They  were  considerably 
damaged  when  she  took  them  away.  She  was  obliged  to  pay  six  dol- 
lars railroad  fare  to  Buffalo.  The  barge  completed  her  return  trip 
July  1st. 

The  libelant  seeks  to  recover — First,  wages  at  the  rate  of  fifteen 
dollars  per  month,  eight  dollars;  second,  car  fare  from  Bay  City  to 
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Buffalo,  six  dollars ;  third,  damage  to  clothing  at  Bay  City,  eight  dol- 
lars. 

Clinton  dk  Clark,  for  libelant. 
Josiah  Cook,  for  respondent. 

Coze,  J.  That  $3.50  was  due  to  the  libelant  at  the  time  of  her 
discharge  can  hardly  be  disputed.  This  snm  has  not  been  paid,  and, 
although  a  tender  of  the  amount  was  made,  it  was  coupled  with  con- 
ditions which  she  was  not  required  to  accept.  The  offer  made  at 
Bay  City  was  not  renewed  in  the  answer  or  upon  the  hearing.  Be- 
ing a  conditional  tender,  it  was,  even  in  the  admiralty,  insufficient. 
Boultcn  v.  Moore,  14  Fed.  Rep.  922 ;  The  Cornelia  Atnsden,  5  Ben. 
315.  It  would  seem,  therefore,  that  in  no  event  could  there  be  a 
decree  dismissing  the  libel.  But,  irrespective  of  these  considerations, 
I  think  the  libelant  entitled  to  recover  wages  for  the  voyage.  The 
weight  of  evidence  has  convinced  me  that  her  temper  was  ungovern-  ' 
able,  her  language  obscene,  profane,  and  disrespectful,  and  her  con- 
duct, upon  at  least  two  occasions,  reprehensible  in  the  extreme.  I 
fail,  however,  to  find  anything  in  the  testimony  which  justified  the 
master  in  turning  her  away  penniless,  friendless,  and  alone  —  a 
stranger  in  a  foreign  port.  The  books  have  been  searched  with  some 
anxiety  to  find  an  authority  sustaining  the  respondent's  view,  but 
without  success.  Discbarges,  pending  the  voyage,  have  been  upheld 
where  there  has  been  "mutinous  and  rebellious  conduct,  persevered  t 
in ;  gross  dishonesty  or  embezzlement,  or  theft,  or  habitual  drunken- 
ness; or  where  the  seaman  is  habitually  a  stirrer-up  of  quarrels,  to 
the  destruction  of  the  order  of  the  vessel  and  the  discipline  of  the 
crew."  But  lesser  offenses  are  looked  upon  as  venial,  and  are  leniently 
dealt  with  in  the  admiralty  courts.  The  damage  to  the  libelant's 
clothing  is  too  remote  to  be  recovered  in  this  action. 

There  should  be  a  decree  in  favor  of  the  libelant  for  $14,  with  in- 
terest from  August  13,  1884,  besides  costs. 


End  of  Volume  22. 
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